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Abstract 

 

Creating Inclusive Institutions: Race-Based Affirmative Action Policies 

in Higher Education in the United States and Brazil 

 

Priscilla E. Weninger, MPAff 

The University of Texas at Austin, 2012 

 

Supervisor:  Chandler Stolp 

 

"Creating Inclusive Institutions: Race-based Affirmative Action Policies in 

Higher Education in the United States and Brazil" is a comparative analysis examining 

the impact of race-based policies on university enrollment rates of African-descendants in 

the United States and Brazil. The report contextualizes the history and use of race-based 

policy mechanisms at the University of Texas at Austin and the State University of Rio 

de Janeiro (UERJ), and draws parallels between the two case studies. The report finds 

that, as the United States moves away from race-based policies, U.S. public universities 

are increasingly pressured to support race-neutral policies that negate the need to correct 

for structural barriers African-Americans face in their pursuit for a postsecondary 

education. Race-based policies in the United States survive only because they increase 

levels of diversity, which have been shown to enhance the educational quality for all 

students in the classroom regardless of race. As a result, U.S. public universities grow 

increasingly exclusive, as minority student enrollments decline under race-neutral 

policies. Meanwhile, Brazil begins a new era embracing race-conscious policies to 
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correct for enduring structural barriers faced by its Afro-Brazilian population in its 

pursuit for social and economic mobility. As Brazil increases its status as a global 

economic power, the State has identified an urgent need to quickly integrate its vast Afro-

Brazilian population into positions of power. By upholding racial quotas as constitutional 

in public universities, Brazil creates more inclusive institutions, invests in the future of its 

citizenry, and improves its chances to sustain economic growth and create a truly shared 

economic prosperity. 
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Introduction 

In the United States and Brazil, a college diploma represents the opportunity to 

lift oneself out of poverty, maintain economic stability, or follow a dream. Generally 

speaking, enrolling in postsecondary education improves the skills and experiences of 

young men and women in the labor market, creating more opportunities for career 

advancement. For example, returns for income are about 15 to 20 percent greater with 

each additional year of schooling starting around seventh grade in Brazil.1 Furthermore, a 

college diploma increases an average nonwhite Brazilian’s earnings 11.3 times.2 In the 

United States, college graduates earn twice as much as those workers with only a high 

school diploma.3 What is more, benefits reaped from receiving a college degree extend 

beyond monetary rewards. American economists Henry Levin and Clive Belfield have 

shown that “a person’s educational attainment is one of the most important determinants 

of his or her life chances in terms of employment, income, health status, housing, and 

many other amenities.”4  Since access to higher education and educational attainment 

directly correlate to higher income earnings and social status, policy-makers and 

community organizers have worked vigorously in recent years to increase educational 

access and attainment levels for underrepresented communities. Yet, the opportunity to 

attain a postsecondary education remains elusive for many—particularly the African-

descent communities in the United States and Brazil.  

                                                        
1 David Lam, “Generating Extreme Inequality: Schooling, Earnings, and Intergenerational Transmission of 
Human Capital in South Africa and Brazil” (Presented at Population Association of America, May 2000). 
In Edward Telles, Race in Another America: The Significance of Skin Color in Brazil (New Jersey: 
Princeton UP, 2004), 126. 
2 Ibid. 
3 “Holding a Four-Year College Degree Brings Blacks Close to Economic Parity with Whites.” The Journal 
of Blacks in Higher Education, 47. http://www.jbhe.com/news_views/47_four-year_collegedegrees.html 
(accessed 2 Feb. 2012.) 
4 C.R. Belfield and Henry M. Levin. The Price We Pay: Economic and Social Consequences of Inadequate 
Education (Washington, D.C.: Brookings Institution, 2007), 1. 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Given the near immediate social and economic returns of a postsecondary 

education as well as the cascade of structural and historical barriers that plague African-

American and Afro-Brazilian communities in their quest for a postsecondary education, it 

becomes abundantly clear that the public university finds itself at an opportune moment 

to promote social change. Through the admissions process, the public university 

subjectively decides who enjoys the privilege of an opportunity for postsecondary 

education. Indeed, it is arguably within their purview and jurisdiction to design race-

assertive affirmative action policies to actively seek out under-represented students to 

admit into their programs. It is with this knowledge that the United States and Brazil each 

implemented race-based affirmative action at one point or another in order to “speed up 

the process” of integrating and providing more access to higher education for African-

descent students. The case for a comparative analysis of these two countries is strong. 

Each country has grappled with the challenges of integrating its black population into 

society after an entrenched history of slavery and discrimination, as well as providing 

equal opportunities for social and economic mobility. Since both countries have an 

official commitment to the principles of equal opportunity and meritocracy, their stories 

inform each other on the use of race-based policies in university admissions.  

The emergence of race-assertive policies in university admissions, their 

implementation and success in raising representation of African-descent students are at 

the crux of this report. Race-based university admissions policies represent a tool to 

redress injustices committed against historically marginalized populations and eradicate 

cumulative bars that prevent students of African descent from upward social and 

economic mobility. In this report, the key research questions at hand ask, “As seen in the 

United States and Brazil, how effective are race-based policies in increasing minority 

representation in higher education? What is the role of the public university in creating a 
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more inclusive student body, given each country’s record of racial injustice?” Key 

themes will be extracted from each country’s experience with race-based policies in 

university admissions. Two specific case studies will be used to illuminate separate uses 

of race-assertive policies in the United States and Brazil. In the United States, the case 

study of the University of Texas at Austin (UT Austin) in Austin, Texas captures the rise 

and decline of race-based affirmative action policies in the university admissions process. 

UT Austin has an extensive history of race-based affirmative action that continue to be 

challenged in legal courts. In response, UT Austin has resorted to race-neutral policies to 

achieve levels of diversity at the expense of declining minority student enrollment. In 

Brazil, the case study of the State University of Rio de Janeiro (UERJ) in Rio de Janeiro 

demonstrates the controversial implementation of an explicit racial quota policy for 

African-descent students in the university admissions process. Despite the many 

challenges directed at this policy, the Supreme Federal Court in Brazil upheld racial 

quotas as constitutional in 2012, legitimizing an era of race-conscious policies in Brazil. I 

will examine the implementation challenges these policies have faced, and offer general 

policy recommendations for UT Austin and UERJ to better meet the goal priority of 

providing more access to higher education for African-descent students and creating 

more inclusive institutions.  
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Chapter 1:  Access to Higher Education in the United States and Brazil 

BARRIERS FACED BY AFRICAN AMERICANS IN THEIR PURSUIT OF HIGHER EDUCATION 

More than 50 years after Brown v. Board of Education, the landmark U.S. 

Supreme Court decision that ended racial segregation in public schools, most African 

American children are still denied the education they need to find meaningful and well-

paying jobs, to thrive in a postsecondary education, and participate fully in the nation’s 

economic and civic life.5 Nationwide, African American students are disproportionately 

subjected to: system-wide low expectations,6 ongoing and widening achievement gaps, 

under-representation in programs for the gifted, over-representation in special education 

programs,7 disproportionate discipline referrals resulting in suspension and expulsion,8 

over-representation in the juvenile justice system,9 low high school graduation rates,10 and 

under-representation in gateway courses to college.11 These problems have led to 

disproportionate school dropout rates as well as a lack of college and career readiness. In 

2001, education reformer Jay P. Greene showed that only 56 percent of African-

                                                        
5 Amy Wilkins, “Yes We Can: Telling Truths and Dispelling Myths about Race and Education in 
America,” The Education Trust, (online, 2006), http://www.edtrust.org/dc/publication/yes-we-can-telling-
truths-and-dispelling-myths-about-race-and-education-in-america/ (accessed 11 Feb. 2012). 
6 Jeffrey L. Lewis and Eunhee Kim, “A Desire to Learn: African American Children’s Positive Attitudes 
Toward Learning Within School Cultures of Low Expectations,” Teacher’s College Record 110, no. 6 
(2008), 1304-1329.  
7 Wanda J. Blanchett, “Disproportionate Representation of African American Students in Special 
Education: Acknowledging the Role of White Privilege and Racism,” Educational Researcher, 35, no. 6 
(2006), 24-28. 
8 “Texas’ School-to-Prison Pipeline: Dropout to Incarceration: The Impact of School Discipline and Zero 
Tolerance,” Texas Appleseed, (online, 2007), http://www.texasappleseed.net/pdf/Pipeline%20Report.pdf/ 
(accessed 12 Feb. 2012.) 
9 Ibid, 31. 
10 Christopher B. Swanson, “High School Graduation in Texas: Independent Research to Understand and 
Combat the Graduation Crisis,” Editorial Projects in Education Research Center, (online, 2006), in 
Education Week American Education News Site of Record, http://www.edweek.org/media/texas_eperc.pdf/ 
(accessed 13 Feb. 2012).  
11 Tamar Lewin, “Black Students Less Likely to Take A.P. Exams,” The New York Times, 4 Feb. 2009, 
http://www.nytimes.com/2009/02/05/education/05exam.html (accessed 16 Feb. 2012). 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American students complete high school, compared to 78 percent of white students.12  In 

the 2008 National Assessment of Educational Progress (NAEP), the nation’s report card, 

the reading scores of African-American boys in eighth grade were barely higher than the 

scores of white girls in fourth grade.13 The disparity between various demographic groups 

of students is commonly referred to as the “achievement gap.” Many contemporary social 

scientists have re-named the achievement gap as an “opportunity, resource, and 

preparation gap” constituting an overall education gap.14 Although improvements have 

been made to increase enrollment of African-Americans in higher education, the progress 

is still slow.15   

Socioeconomic Status and Race  

Class background is crucial in determining who attends and finishes a four-year 

college, which explains the push for policy initiatives that focus on addressing class, 

rather than racial, inequality.16 Low socioeconomic status has a detrimental effect on 

student achievement. Sean F. Reardon, a Stanford sociologist, examined data on family 

income and student scores on standardized tests in reading and math spanning 1960 to 

2007. Reardon found that the achievement gap between poor children and rich children 

has grown significantly over the past three decades and is now nearly twice as large as 

                                                        
12 Jay P. Greene, "High School Graduation Rates in the United States," Center for Civic Innovation at the 
Manhattan Institute with Black Alliance for Educational Options Civic Report, (online, 2001), in 
Manhattan Institute for Policy Research, http://www.manhattan-institute.org/html/cr_baeo/htm/ (accessed 
13 Feb. 2012).  
13 Katherine Magnuson and Jane Waldfogel, eds. Steady Gains and Stalled Progress: Inequality and the 
Black-White Test Score Gap (New York: Russell Sage, 2008), 9. 
14 Terry Bergeson and Cathy Davidson, “A Plan to Close the Achievement Gap for African American 
Students,” Office of Superintendent of Public Instruction, (Olympia, Washington, 2008). 
15 Mary Beth Marklein, “Minority enrollment in college still lagging,” USA Today, 30 Oct. 2006, 
http://www.usatoday.com/news/education/2006-10-29-minority-enrollment_x.htm (accessed 3 Apr. 2012). 
16 Jennifer L. Hochschild and Nathan B. Scovronick, The American Dream and Public Schools (New York: 
Oxford UP, 2003), 3. 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the black-white gap.17 Although the income gap is higher than the racial gap, black 

children are more likely to be impoverished than their white peers. In 2006, 35 percent of 

black children lived in poverty, compared with 11 percent of white children.18 The Pew 

Center reports that 62 percent of black children born between 1955 and 1970 were raised 

in high-poverty neighborhoods, compared with only 4 percent of white children. Of 

children born from 1985 to 2000, these rates are 66 percent and 6 percent, respectively.19 

More recently, a 2008 study of 100 large U.S. metropolitan areas found that black 

children are more than 12 times as likely as white children to live in “double jeopardy,” 

meaning that they are both poor and living in neighborhoods where poverty is the norm 

and opportunities for advancement scarce.20 On average, black students still attend 

schools with the lowest test scores.  

The failure of Brown v. Board to lead to the successful de-segregation of public 

schools draws further focus to the racial divide in educational opportunity. Today, K-12 

schools are still significantly segregated by race. In 2001, the Civil Right Project at 

Harvard University released a report declaring that, “More than 70% of the nation’s 

Black students now attend predominantly minority schools.”21 In the last decade of the 

20th century, the percentage of white students attending public schools with black 

                                                        
17 Sean F. Reardon, Whither Opportunity? Rising Inequality and the Uncertain Life Chances of Low-
Income Children (New York: Russell Sage Foundation Press, 2011). 
18 “America’s Cradle to Prison Pipeline,” (online; Children’s Defense Fund, 2007), in CDF, 
http://www.childrensdefense.org/child-research-data-publications/data/cradle-prison-pipeline-report-2007-
full-lowres.pdf/ (accessed 11 Feb. 2012).  
19 Patrick Sharkey, “Neighborhoods and the Black-White Mobility Gap,” (online; Pew Charitable Trust, 
2009), in Economic Mobility Center, 
http://www.economicmobility.org/assets/pdfs.pew_neighborhoods.pdf/ (accessed 14 Feb. 2012). 
20 Dolores Acevedo-Garcia, Theresa L. Osypuk, Nancy McArdle, and David R. Williams, “Toward a 
Policy-Relevant Analysis of Geographic and Racial/Ethnic Disparities in Child Health,” Health Affairs 27, 
no. 2 (2008), 321-33. 
21 William B. Harvey, Adia M. Harvey, and Mark King, “The Impact of the Brown v. Board of Education 
Decision on Postsecondary Participation of African Americans, The Journal of Negro Education 73, no. 3 
(2004), 328-340. 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students actually decreased since 1988, and the figure was lower in 2000 than in 1970.22 

In a recent report with 2004 data, John Logan found that students from disadvantaged 

racial backgrounds—black, Hispanics, and Native American students—attend schools 

that perform far worse than those attended by whites and Asians, and that residentially 

segregated large metropolitan areas tend to exhibit the most unequal schooling quality 

between races.23  

Home Life & Family Background 

Along with class background, the issues of “home life” and parenting practices 

have increasingly come into focus in the literature in an attempt to understand barriers to 

academic achievement. As the income gap has grown, the disparity between parental 

investments in the development of their children (economic and otherwise) has grown 

between high and low-income parents. Between birth and age six, children from high-

income families now spend an average of 1,300 more hours in “novel” places outside 

their homes, schools, and day-care centers than children from poor families.24 Studies 

have shown how widening gaps in economic and social resources between rich and poor 

children over the past few decades have eroded public schools’ ability to overcome those 

disadvantages in academic performance.25   

The research on home life practices extends back to 1965, when Daniel Patrick 

Moynihan, an analyst from the U.S. Department of Labor and Harvard professor, released 

a document entitled “The Negro Family: The Case for National Action,” now known as 

the Moynihan Report. This report argued, “At the heart of the deterioration of the fabric 

                                                        
22 Ibid. 
23 John Logan, “Whose Schools Are Failing?” (online;  Brown University, 2011), in U.S. 2010, 
http://www.s4.brown.edu/us2010/Projects/Reports.htm/ (accessed 16 Feb. 2012). 
24 Lesli A. Maxwell, “Growing Gap Brings Focus on Poverty’s Role in Schooling,” Education Week, 
http://www.edweek.org/ew/articles/2012/03/07/23poverty_ep.h31.html (accessed Feb. 22, 2012).  
25 Ibid. 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of Negro society is the deterioration of the Negro family.”26 In the report, Moynihan 

emphasized that the “pathology” of many African-American families, including high 

rates of illegitimacy, divorce, and single motherhood, were the direct result of slavery and 

racism, and that the nation had a responsibility to address the issue. Another influential 

study called the “Coleman Report”27 was released by the U.S. Department of Education in 

the late 1960s, and found that a school’s financial resources were not the main 

contributing factor to a child’s educational success. Instead, Coleman argued that the 

child’s family background made the most significant difference.28 These reports pointed 

to the importance of the home environment in contributing to the negative outcomes 

experienced by so many poor children. In 1998, Christopher Jencks and Meredith Phillips 

compiled a collection of scholarly papers on the subject of minority under-achievement 

into a book called The Black-White Test Score Gap. Jencks and Phillips concluded that 

while many factors were at play, the most promising avenue for researchers to investigate 

was home life, and specifically, the parenting practices of poor families. They wrote that, 

“Changing the way parents deal with their children may be the single most important 

thing we can do to improve our children’s cognitive skills.”29 However, many structural 

barriers contribute to ineffective parenting practices, such as residential segregation, low 

education and health services, low availability of jobs, and high rates of incarceration.30 

In response, contemporary education policy makers often push for “wrap-around 

                                                        
26 Daniel P. Moynihan, Office of Policy Planning and Research, United States Department of Labor (1965) 
“The Negro Family: The Case for National Action.”  
27 James S. Coleman, United States Department of Health, Education, and Welfare (1966) “The Concept of 
Equality of Educational Opportunity.” 
28 Paul Tough, Whatever It Takes: Geoffrey Canada's Quest to Change Harlem and America (Boston: 
Houghton Mifflin, 2008), 27.  
29 Christopher Jencks and Meredith Phillips, The Black-White Test Score Gap (Washington, D.C.: 
Brookings Institution, 1998), 46. 
30 Vonnie C. McLoyd, “The Impact of Economic Hardship on Black Families and Children: Psychological 
Distress, Parenting, and Socioemotional Development,” Child Development 61, no. 2 (1990), 311-346. 
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services,” incorporating the school with their communities to provide more support for 

students in order to improve their academic achievement.  

Stereotype Threat  

It has also been widely documented that black students are often subjected to low 

teacher expectations and psychological blocks often caused by negative stereotypes that 

undermine students’ academic achievement.31 Negative stereotypes suggest that African 

Americans are not as intelligent or motivated as white students.32 These stereotypes often 

influence teacher expectations of students based on their racial classification, and even 

the students themselves. Schoolteachers often view low-income and African American 

students as less capable of high academic achievement than their white counterparts.33 

These low expectations are influenced by students’ prior performance as well as to 

students’ race and social class background. This pattern is especially destructive because 

teachers’ expectations are a more powerful influence on African-American students than 

they are on white students.34  

“Stereotype threat,” a term coined by psychologist Claude Steele, refers to the 

student’s debilitating fear of being viewed through the lens of a negative stereotype, or 

the fear of doing something that would inadvertently confirm that stereotype.35 Steele 

conducted lengthy experiments to test whether the stereotype threat that black students 

might experience when taking a difficult standardized test could depress their 

                                                        
31 Theresa Perry, Claude Steele, and Asa G. Hilliard, Young, Gifted, and Black: Promoting High 
Achievement among African-American Students (Boston: Beacon, 2003), 114. 
32 Ibid. 
33 Vincent J. Roscigno and James W. Ainsworth-Darnell, “Race, Cultural Capital, and Educational 
Resources: Persistent Inequalities and Achievement Returns,” Sociology of Education 72, no. 3 (1999), 
158-178. 
34 Ron Ferguson, “Teacher Perceptions and Expectations and the Black–White Test Score Gap” In The 
Black–White Test Score Gap. Christopher Jencks and Meredith Philips, eds. Pp. 273–317. Washington, DC: 
Brookings Institution Press, 1999. 
35 Perry, Steele, and Hilliard, Young, Gifted, and Black, 114. 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performance on the test to a statistically significant degree. Indeed, black students 

performed a full standard deviation lower than whites under the stereotype threat of the 

test being “diagnostic” of their intellectual ability, even though the groups were 

statistically matched in ability level.36 The psychologists administered the test again and 

stressed that the test did not measure intellectual ability. In the non-stereotype conditions, 

the same test was presented as a “non-diagnostic” of individual differences in ability—

thus making the racial stereotype irrelevant to their performance.37 Then the black 

students’ performance on the test rose to match that of equally qualified whites.  

The pervasive nature of negative stereotypes for African Americans affects the 

achievement level of black students, as they internalize negative messages. This 

phenomenon is not surprising, as even as late as 1994, Harvard-trained academic Charles 

Murray published The Bell Curve, asserted that the cause of the persistent achievement 

gap between rich and poor children and black and white children was a deep-rooted 

difference in intelligence based on genetics.38 Developmental psychologist Beverly Daniel 

Tatum has further explored the development of racial identity for black students and how 

the messages people receive about assumed superiority or inferiority shape their 

perceptions of reality and influences their interactions with others. Tatum asserts that 

people of color must work harder every day to resist negative societal messages and 

develop an empowered sense of self in the face of a racist society.39   

                                                        
36 Ibid. 
37 Ibid. 
38 Richard J. Hernnstein and Charles A. Murray, The Bell Curve: Intelligence and Class Structure in 
American Life (New York: Free, 1994).  
39 Beverly Daniel Tatum, Why Are All the Black Kids Sitting Together in the Cafeteria?: And Other 
Conversations about Race (New York: Basic, 2003), 94. 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BARRIERS FACED BY AFRO-BRAZILIANS IN THEIR PURSUIT OF HIGHER EDUCATION 

Brazilian society poses threats and barriers for its black population and its quest 

for postsecondary education that are similar to those found in the United States. In order 

to define “black” in Brazil, the parameters used by the Brazilian Institute of Geography 

and Statistics (IBGE) will be used. The IBGE is the governmental agency responsible for 

designing and collecting the decennial population census. Since 1950, the IBGE has used 

the categories white (branco), brown (pardo), black (preto), Asian (amarelo), and 

indigenous (indigena). The three categories along the black-to-white continuum account 

for more than 99 percent of Brazilians, and the term pardo serves as an umbrella term for 

the various mixed race-terms that so many Brazilians use. For the purposes of this report, 

the categories negro and pardo will refer to the Afro-Brazilian population because, as 

several studies have shown40, these two groups share a “racialized” social condition that 

creates a historical link as people from African descendency.  

Socioeconomic Status and Race  

As shown below, black Brazilians make up the majority of the Brazilian 

population. Yet, persistent levels of poverty, poor quality public schools, and a lack of 

access to preparation programs for the vestibular college entrance exams continue to 

hinder this community and bar access to higher education.  

 
 Total (1000) White Black Asian/Indigenous 
Brazil 191, 796 48.20% 51.10% 0.70%  

Table 1. Afro-Brazilian Population in Brazil, 200941  

                                                        
40 Telles, Race in Another America, 146. 
41 Instituto Brasileiro de Geografia e Estatística-IBGE, “Síntese de Indicadores Sociais: Uma Análise das 
Condições de Vida da População Brasileira,” Estudos e Pesquisas Informação Demográfica e 
Socioeconômica 27 (2010), 232. 
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 Brazil is one of the world’s most promising and emerging economies, yet, it 

continues to maintain a staggering level of inequality between black and non-black 

citizens in the spheres of workforce development, education and public health. Race is 

fundamental to determining who is able to move into the middle class in Brazil. An 

“informal but highly effective invisible glass ceiling” prevents lower class blacks and 

browns from entering the middle class much more so than their white lower-class 

counterparts.42 The socioeconomic position of nonwhites in Brazil is due to both class and 

race. In 1989, Juarez R. Brandao Lopes calculated the number of urban Brazilians that 

were living in poverty or indigent using local costs of living, consumption habits, as well 

as household size and income. Lopes found that 18 percent of households with black 

head households were indigent compared to only 6 percent of white households. Another 

32 percent of black or brown households—compared to 16 percent of white 

households—were poor but not indigent.43 Based on this analysis, around 50 percent of 

black and brown households in Brazil were poor in 1989 compared to only 22 percent of 

white households.  

Educational attainment translates as a “passport” to the middle class in Brazil, by 

way of immediate economic returns. Although Brazil’s university system has expanded 

in the last few decades, inequality persists between whites and nonwhites in their ability 

to access educational attainment. In 2001, Claudio de Moura Castro conducted a 

comparative study and found that Brazil was “the world champion in social injustice in 

higher education.”44  According to the 2009 Brazilian census, the state of Rio de Janeiro is 

made up of 42% black Brazilians, yet only 25% of the state population attends public 

                                                        
42 Telles, Race in Another America, 220. 
43 Juarez R. Brandão Lopes. "Um estudo socio-econômico da indigência e da pobreza urbanas." (1989). 
Unpublished manuscript. In Telles, Race in Another America, 112. 
44 Claudio de Moura Castro. 2001. “Educaçao Superior e Equidade: Inocente ou Culpada?” Avaliavao de 
Politicas Publicas em Educaçao 9, no. 30 (2001), 109-22. 
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universities, such as UERJ. The proportion of black Brazilians attending public 

universities in the state of Rio de Janeiro was not available within this bracket. However, 

it is clear that the rate of attendance of public university for this population is not 

proportional to its size. It is also increasingly clear that, after elementary and secondary 

school, a major shift exists from the majority population attending public schools to 

attending private schools for postsecondary education. Indeed, the majority of public 

university students attended private secondary schools and usually come from high-

income families.45 See the tables below. 

 
Distribution of Rio de Janeiro's Population Education Levels 2009 (%)  
 Elementary  Middle/High School Postsecondary 
 Public Private Public  Private Public Private 
RJ State 73.90% 26.10% 75.10% 24.90% 25.80% 74.20% 
RJ City 69.10% 30.90% 71.90% 28.10% 27.30% 72.70% 

Table 2. Educational Access in Rio de Janeiro, 200946 

 
Total Population, Race Demographics in Rio de Janeiro, 2009 
 Total White Black Asian/Indigenous 
RJ State 15,901 55.80% 42.70% 0.40% 
RJ City 11,582 55% 44.40% 0.50% 

 

Table 3. Demographics in Rio de Janeiro, 200947 

In Brazil, poor students attend primary and secondary public schools with poor 

resources, and often do not qualify for admission to public universities, which are more 

rigorous and prestigious than private universities. Middle class and wealthy Brazilians 

                                                        
45 Instituto Brasileiro de Geografia e Estatística-IBGE, “Síntese de Indicadores Sociais: Uma Análise das 
Condições de Vida da População Brasileira,” Estudos e Pesquisas Informação Demográfica e 
Socioeconômica 27 (2010), 60. 
46 Ibid. 
47 Ibid, 232. 
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opt to send their children to private schools, and many of those same children attend 

public universities subsidized by the government.48 The wealthiest 7 percent of the 

population accounts for 27 percent of all college students, while the poorest 40 percent 

contributes only 5 percent to higher education.49 The cycle is self-perpetuating; as Afro-

Brazilians’ opportunities for higher education diminish, they settle for working class jobs 

such as maids, taxi cab drivers, or construction workers.50 The IBGE and IPEA (Institute 

for Applied Economic Research) have done a number of case studies confirming the 

grave situation of near absence of Black students in the university.51 In 2001, before racial 

quotas were implemented in public university admissions, 97 percent of the total college 

population in Brazil was white, 2 percent were self-declared black, and 1 percent was of 

Asian origin.52  

The Vestibular 

Since the majority of Afro-Brazilians attend public elementary and secondary 

schools, the most visible structural barrier is a poor quality public school education and 

lack of preparation for the vestibular, the college entrance exam. The vestibular is an 

exam to gain admittance into prestigious public universities. In Brazil, the sole indicator 

of gaining admission into a public university is passing the vestibular exams. This 

process varies considerably from the college admissions process in the United States. In 

the United States, university admissions committees consider a variety of factors for 

admission such as academic achievement, SAT scores, leadership capabilities, 

                                                        
48 Telles, Race in Another America, 159. 
49 Telles, Race in Another America, 124. 
50 Ibid. 
51 Instituto Brasileiro de Geografia e Estatística-IBGE, “Síntese de Indicadores Sociais: Uma Análise das 
Condições de Vida da População Brasileira,” Estudos e Pesquisas Informação Demográfica e 
Socioeconômica 27 (2010), 60. 
52 Kabengele Munanga, "Políticas de ação afirmativa em benefício da população negra no Brasil: um ponto 
de vista em defesa de cotas," Sociedade e Cultura 4, no. 2 (2001), 31-43. 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community service, work experience, and other subjective issues. There is no score, 

grade, or formula cut-off that can absolutely ensure admittance into a U.S. university, and 

the process is highly subjective. Universities in the United States often incorporate letters 

of recommendation, personal interviews, as well as written personal statements as part of 

the admissions process. In Brazil, success in the vestibular is the sole key for entering the 

university. Many community project initiatives have incorporated pré-vestibular 

programs geared at preparing low-income, often black, Brazilians for the exam have been 

developed and spread throughout Brazil.  

Educafro and its founder Frei David Raimundo Santos, a Franciscan priest, 

created the most famous model of this service. Educafro is a Catholic organization that 

stands for “Educação e Cidadania de Afrodescendentes e Carentes” (Education and 

Citizenship for African-Descents and the Needy). Educafro saw how the entrenched 

poverty in the neighborhood largely predetermined and marked the fates of hundreds of 

young black Brazilians to a life of poverty, violence, and crime. In an interview, Frei 

David lamented that “out of 100 children, 2 would make it to the faculdade.”53 Knowing 

full well that passing the vestibular is the most important factor to gain admission to the 

best public universities in Brazil, Educafro’s volunteers and activists inaugurated its 

communitarian pré-vestibular in 1992 in the state of Rio de Janeiro. This program has 

been in existence for almost 20 years and currently operates around 234 programs all 

over the states of São Paulo, Rio de Janeiro, and Minas Gerais.   

                                                        
53 “Entrevisa com Frei David sobre educaçao para carentes e afrodescendentes,” SOS Estudante,  
http://www.sosestudante.com/entrevistas/entrevista-com-frei-david-sobre-educacao-para-carentes-e-
afrodescendentes.html (accessed Feb. 28, 2012). 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The Legacy of a “Racial Democracy” 

It is important to acknowledge the debilitating effects of the “racial democracy” 

belief system54 on the Brazilian state’s progress (or lack thereof) on social justice issues. 

For too long, the Brazilian state ignored racial hierarchy in its society, asserting that 

racism was a problem found only in the United States. Brazil always used its high degree 

of racial miscegenation as a central tenet to its claims to be a racial democracy, asserting 

itself as a nation that was not racist.55  Since Brazil never instituted racial segregation or 

legal barriers for its black population, many believed that racism was absent in Brazil. 

Unfortunately, this belief led to inaction regarding issues of access for disadvantaged 

communities. Since the presidency of Fernando Henrique Cardoso (1995-2002), all 

administrations have supported race-based affirmative action policies as new solutions, 

particularly in higher education, to redress historical injustices. However, these policies 

are very different from the affirmative action programs currently used in the United 

States, since they almost always employ explicit racial quotas. Since 2001, more than 70 

public universities in Brazil have introduced racial admissions quotas.  

Since race-based affirmative action policies have hit Brazilian public universities, 

tremendous strides have been made in raising black student representation in higher 

education. According to the IBGE, higher education attainment levels grew among black 

18-24 year olds in higher education from 1997 to 2007. Yet, these levels are still half of 

those of white Brazilians.56 In 2007, 5.6% of young white Brazilians age 16 or older 

attended a postsecondary education, compared to only 2.8% of black Brazilians.57 These 

                                                        
54 Term coined by Gilberto Freyre, refers to pervasive notion that racism is nonexistent, race is fluid, and 
social relations among whites and blacks are harmonious.  

55 Telles, Race in Another America, 33. 
56 “Percentual de negros no ensino superior é metade do de brancos,” Portal Brasil, 13 May 2011, 
http://www.brasil.gov.br/noticias/arquivos/2011/05/13/percentual-de-negros-no-ensino-superior-e-metade-
do-de-brancos (accessed April 12, 2012). 
57 Ibid. 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numbers are particularly staggering because black Brazilians make up for over half the 

Brazilian population and continue to occupy near-negligible levels of seats in higher 

education. Not only are Black Brazilians largely denied access to higher education, but 

also they are decades behind non-Black Brazilians in terms of academic achievement in 

primary and secondary school.58 Brazilian professor Kabengele Munanga explains that 

even if public schools instantly became as good as other private schools in Brazil, black 

students would still be thirty-two years behind the academic achievement of white 

students.59  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
58 Munanga, Políticas de Ação Afirmativa, 34.  

59 Ibid, 33. 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Chapter 2:  History & Literature Review 

CONTEXTUAL HISTORY OF RACE-BASED POLICY IN THE UNITED STATES 

The Rise of Race-Assertive Policy in the United States 

Before examining the case studies of the University of Texas at Austin and the 

State University of Rio de Janeiro (UERJ), it is important to explore the history and 

background of race-based affirmative action in both contexts, as well as the major strands 

of praise and criticism found in the academic literature available. In the United States, the 

federal Supreme Court has been a prime source of change in education policy.  In 1935, 

Charles Hamilton Houston and Thurgood Marshall brilliantly challenged racial 

segregation in graduate and professional schools through the court system. Through their 

hard work, the Supreme Court decided in favor of Lloyd Gaines, a Black student who had 

been refused admission to the University of Missouri Law School in 1938. This case set a 

precedent for other states to attempt to “equalize” black school facilities, rather than 

integrate them.60 In 1948’s Sipuel v. Board of Regents of University of Oklahoma, the 

Supreme Court held that Lois Ada Sipuel could not be denied entrance to a state law 

school solely because of her race. In the 1950 Sweatt v. Painter case, as I will discuss in 

more detail later, the Supreme Court ruled that a law school established by the state of 

Texas for black students was not equal to the white-only University of Texas Law School 

and that barring black students from the latter violated the equal protection clause of the 

Fourteenth Amendment.  

Although Brown v. Board did not successfully de-segregate public schools in the 

United States, the court case had a positive effect on African American postsecondary 

enrollment rates.61 Before the Brown decision, segregation was so pervasive that nearly all 

                                                        
60 Missouri Ex Rel. Gaines v. Canada. 305 U.S. 337 (1938). 
61 Harvey, Harvey, and King, “The Impact of the Brown v. Board of Education Decision,” 330. 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African American students received their undergraduate education in the nation’s 

Historically Black Colleges and Universities (HBCUs). However, as universities began to 

consider race and employ race-based affirmative action,62 more African-American 

students enrolled in predominantly white institutions (PWIs). By 1987, African American 

postsecondary enrollment rates numbers were as high as those of other students of color 

enrolled in the nation’s colleges and universities. More recently, fifty percent more 

African Americans were matriculated in postsecondary institutions in 2001, compared to 

twenty years earlier. However, there is an undeniable continuing gap between the rates of 

postsecondary attainment for African Americans as compared to whites. Many academics 

believe that there is great cause to be concerned that the relatively limited progress that 

African Americans have been able to make in the academy since Brown may very well be 

on the verge of being rolled back if race-based affirmative action is dismantled.  

Challenges to Race-Based Policy in the United States 

Various challenges emerged in the aftermath of the implementation of race-based 

affirmative action in the U.S. The main challenges include: a violation of the American 

system of meritocracy by giving race consideration in the admissions system; an assertion 

that race-based affirmative action policies discriminate against white students and violate 

the principle of equal opportunity; the belief that admitting affirmative action students 

reduces the quality of instruction at the university level; the claim that many black 

students are privileged economically over other white students; and the belief that 

American society is post-racial.    

The first challenge asserts that race-based affirmative action rewards those under-

qualified students with lower SAT scores or poorer interview ratings with reserved 

“slots” and thus penalizes those who are more highly qualified, such as white students 
                                                        
62 Ibid. 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with higher Grade Point Averages (GPA) who have taken Advanced Placement (AP) 

courses or graduated from highly competitive high schools.63 The claim is that it violates a 

meritocracy system based on hard work and achievement during the public school years. 

Meritocracy here refers to the fundamental belief that rewards such as jobs, places in 

universities, and pay should be distributed according to achievement, competence, and 

other measures of past performance.64 Many challengers of the affirmative action policy 

believe that African-American students are responsible for their own failure in learning 

and should not be helped to the detriment of other hardworking students.65  

Others are bothered by the possibility that high-income black students may 

benefit over a low-income white student who has overcome hardship. “Why should a 

wealthy, upper-class, black student be given a higher preferences than a poor, lower-

class, white student?” As Deborah Stone explains, some “demographic groupings are ‘too 

rough’ and make unwarranted presumptions about individual cases, give compensatory 

preferences to people who never suffered any disadvantage, and thus continue to violate 

the norm of distribution according to personal merit, instead of strengthening it.”66 

One of the most prominent anti-affirmative action activists, Shelby Steele, views 

race-based affirmative action as “the legitimacy of preferential treatment programs.” 

Steele primarily views affirmative action as a social policy that fails to address deeper 

root causes, such as inadequate public school systems. Many policyholders and social 

scientists believe that policy measures should focus on improving educational outcomes 

from the public school system, rather than intervening at the eleventh hour.67  

                                                        
63 Carl Cohen, “Race Preference in College Admissions,” The Heritage Foundation, 29 April 1998, 
http://www.heritage.org/research/lecture/race-preference-in-college-admissions (accessed 15 Mar. 2012). 
64 Deborah A. Stone, Policy Paradox: The Art of Political Decision Making (New York: Norton, 2002), 43. 
65 Thomas Sowell, “Affirmative Action—A Worldwide Disaster,” in The Essential Neo-Conservative 
Reader, Mark Gerson, ed. (Reading: Addison Wesley, 1996), 236-82. 
66 Stone, Policy Paradox, 48. 
67 Ibid. 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Retreat from Race-Based Policy in the United States 

The Center for Individual Rights (CIR), based in Washington, D.C., was created 

with the sole purpose of dismantling race-based affirmative action by bringing precedent-

setting cases to court—the same technique used by Houston and Marshall. Funded by a 

group of conservative and libertarian foundations, large corporations, and law firms, the 

organization opposes every use of racial classification in university decision-making.  In 

fact, it was the CIR that chose Cheryl Hopwood, and two other students, to file a lawsuit 

against the University of Texas at Austin in 1996. The suit was based on the fact that UT 

Austin is a public institution, and thus a government entity. Therefore, the university was 

forced to meet the “compelling objective” test68 in order to be permitted to use racial 

classifications through admissions. Eventually, the U.S. Fifth Circuit Court of Appeals 

famously decided that creating a diverse student body was not a sufficiently compelling 

objective to overcome the normal prohibition on racial classifications by the 

government.69 Texas universities could no longer consider race in any way in their 

admissions decisions.  

CIR continued and joined other opponents of affirmative action to organize public 

referenda on proposals to prohibit affirmative action. In July 1995, the Board of Regents 

of the University of California (UC) passed resolution SP-1, which eliminated the 

university’s use of affirmative action admissions. SP-1 had a tremendous impact in 

California. Between 1995 and 2000, while the UC system experienced a 19 percent 

increase in the total number of students admitted, the number of black, Hispanic and 

Native American students admitted declined by 1 percent. At UC's most selective 

                                                        
68 In Wygant v. Jackson Board of Education, a challenge was made under the Equal Protection Clause of 
the U.S. Constitution to the race-based affirmative action policy of the Jackson Board of Education. The 
Supreme Court found that affirmative action was permissible when there is a “compelling governmental 
interest” and the policy is narrowly tailored to achieve that interest.  
69 Hopwood v. State of Texas. 78 F.3d 932 (5th Cir. 1996). 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campuses, the effect was even more striking. While UC Berkeley admitted 5 percent 

fewer total students in 2000 than in 1995, it admitted 42 percent fewer minority 

students.70   

The anti-affirmative action wave that overtook the United States in the mid-1990s 

arrived at full force. As a result, public institutions of higher education in the U.S. have 

resorted to race-neutral policy measures and initiatives to recruit African-American 

students. Currently, higher education institutions primarily rely on “grassroots” recruiting 

methods such as visiting high school “college fairs”, and other measures that do not 

directly use race as admissions criteria.   

Support for Race-Based Policy in the United States 

Recognition and praise for race-based affirmative action policies have often come 

from left-leaning academics and institutions. Supporters of race-based affirmative action 

contend that such policies serve to increase the ethnic diversity in school and increase the 

value of justice in American society. Diversity was the plank on which the legal team for 

the University of Michigan defended the school’s admission system in two lawsuits, one 

concerning the university’s undergraduate school and the other concerning its law school. 

Drawing empirical evidence from longitudinal studies, the University was able to show 

that diversity in education benefits all members of society, and not just people of color. 

Using previously collected data from a large number of campuses around the country, 

Patricia Gurin found that diversity has immediate benefits for white students.71 Contact 

within the classroom and on the campus with ethnic-minority students has been found to 

affect a number of aspects of learning among white students. Most significantly affected 
                                                        
70 Roger E. Studley, “Inequality, Student Achievement, and College Admissions: A Remedy for 
Underrepresentation,” University of California, Berkeley Center for Studies in Higher Education, Research 
and Occasional Paper Series, Feb. 2003, 3. 
71 Patricia Gurin, Eric L. Dey, Sylvia Hurtado, and Gerald Gurin, “Diversity and Higher Education: Theory 
and Impact on Educational Outcomes,” Harvard Educational Review 72, no. 3 (2002), 330-66. 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are listening ability, critical thinking, writing skills, and foreign language skills.72 

Therefore, many university administrators are able to support race-based policies in 

university admissions citing the educational benefits of diversity in the classroom. 

Other benefits are more long-term and show that “special admits” are more likely 

than their white counterparts to be active civic leaders.73 Research has shown that special 

admits are more likely than other students to give back to their communities of origin.74 

Other supporters believe that race-based affirmative action is more effective than race-

neutral policies that only focus on socioeconomic status or merit, and also account for the 

lack of opportunity many African-Americans experience in their schooling years leading 

up to college. Others believe that race-based affirmative action policies are pragmatic and 

more able to cope with today’s urgent challenge: equipping a growing demographic for 

the labor market.  Many supporters protest that race-based affirmative action is not any 

different from universities using legacy consideration in the admissions process, as well 

as giving athletes more preference. While these challenges and recognitions have been 

widely circulated in the United States for decades, it is undeniable that race-based 

affirmative action suffered a considerable hit during the mid 1990s. 

CONTEXTUAL HISTORY OF RACE-BASED POLICY IN BRAZIL 

A variety of social factors in Brazil’s history led to the inception of race-based 

affirmative action in early 21st-century Brazil. Brazil’s return to democratic rule in 1986, 

the black political movement’s relative success in eroding the validity of “racial 

democracy” rhetoric and lobbying the government, and Brazil’s growth as an economic 

powerhouse are all key factors in the rise of race-assertive social polices.  

                                                        
72 Ibid. 
73 William G. Bowen and Derek Curtis Bok, The Shape of the River: Long-term Consequences of 
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The Rise of Democracy in Brazil 

The period following the military regime signaled an opening for democracy, or 

“abertura democrática.” After Brazil’s return to democratic rule in the 1980s, a political 

space for social-movement activists became possible, particularly for the black 

movement.75 Before the late 1970s, black associations in Brazil tended to have 

integrationist goals and were “engaged in the politics of patron-client relations and 

corporatism.”76 However, a new generation of black activists began to emerge from young 

and college-educated black leaders in the 1980s. These leaders emphasized black identity 

and renounced the myth of racial democracy. In 1978, the Movimento Negro Unificado 

(MNU) was formed and signaled the first step of a black political movement invested in 

race-assertive policies.  

In July 1978, close to 2,000 Afro-Brazilians rallied together in front of the Teatro 

Municipal in São Paulo to demonstrate against the persistence of widespread racial 

discrimination in Brazil.77 They argued how the socioeconomic structure of Brazil has 

been largely divided along racial lines. They showed how Brazil’s racial gap is 

significantly wider than that of the United States, and its non-white population is less 

likely to be in the middle class.78 On nearly all levels of social conditions in Brazil, 

nonwhites, on average, have persistently earned less than half the incomes of white 

Brazilians since the 1970s.79 Many leaders showed that black Brazilians were the 

“primary victims of Brazil’s poverty and human-rights abuses, which included street 

children, trafficking in women, and violence from a growing drug trade” and armed 

police. Activist Sueli Carneiro pointed out that the “experiences of black activists in São 
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Paulo awakened them to possibility of democratic participations.”80 Such political action 

affected public opinion, and the term “racial democracy” began to fall out of favor in the 

popular Brazilian lexicon. By 1995, a national survey by Brazil’s major newspaper O 

Globo revealed that the vast majority of Brazilians believed that Brazilian whites held 

racial prejudices.81 As sociologist Edward Telles eloquently explains, the black movement 

made racial democracy a “hopelessly inappropriate concept.”  

Dismantling Racial Democracy Dogma in Brazil 

As racial democracy dogma fell out of favor and racism became more recognized 

within Brazilian culture, more Brazilians demanded the extension of democratic rights 

and citizenship to black Brazilians. The black political movement was successful in 

pushing more responsibility on the state to compensate black Brazilians for their historic 

marginalization. The state of São Paulo created the “Council for the Participation and 

Development of the Black Community” in 1984, and worked to lobby on behalf of Black 

Brazilians to examine issues related to racial discrimination and police violence.82 The 

states of Bahia, Rio Grande do Sul, and Rio de Janeiro created similar councils. The rise 

of “race-assertive” social policies in Brazil in the late 20th century signaled a divergence 

from the “racial democracy” rhetoric attributed to Brazilian sociologist Gilberto Freyre. 

This transition consisted mainly of an “acknowledgment of racism by the Brazilian 

government and society generally, the consolidation of black movement organizations, 

their limited incorporation into the democratic process, and finally, the implementation of 

race-based affirmative action in many Brazilian institutions.”83 
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As a result of these developments, the first race-based affirmative action policy in 

Brazil was enacted at the University of Brasilia in 2001. By 2008, roughly 50 percent of 

Brazilian universities had established some type of race-based affirmative action policy. 

However, race-based affirmative action policies have met several challenges.  

Challenges to Race-Based Policy in Brazil 

Opponents of racial quotas in Brazil cite similar challenges to those presented in 

the United States such as a violation of meritocratic system in Brazil by assigning quotas, 

the belief that admitting affirmative action students reduces the quality of instruction at 

the university level, and the belief that the policy rewards under-qualified students with 

lower vestibular scores with reserved slots and thus penalizes those students who are 

more highly qualified and graduated from high-quality schools. The discourse in the 

Brazilian media largely criticizes these policies that “violate Brazilian principles of 

meritocracy and universalism, admit unqualified students to the university, divide 

Brazilians into black and white for the first time and create racial hostility.”84 All these 

arguments, according to Munanga, are strategies to perpetuate white privilege in a 

country where some believe racism does not exist, or everybody is mestizo.85  

Other arguments that diverge from the U.S. challenges to race-based affirmative 

action include a growing difficulty to pinpoint who actually qualifies as black in Brazil 

given its high rate of miscegenation, and the belief that the policy does not fit or resonate 

with Brazilian culture. The former challenge refers to the definition of membership 

among a group. This challenge becomes particularly apparent in the Brazil case, where 

race is not as binary as it is in the United States. In the United States, it is far easier to 
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pinpoint who is black. The colloquial and historical use of the “one-drop rule” term refers 

to the idea that in the United States, any person with any known African black ancestry is 

considered black. This is certainly not the case in Brazil.86  

This issue has led sociologists to suggest that racial categories in the Brazilian 

context are inappropriate and that recent attempts at framing the problem of racism in 

Brazil in U.S. multiculturalists terms is a clear example of cultural imperialism.87 There 

has been a tendency to see these policies in Brazil as “unauthentic” or alien to the 

Brazilian structure of symbolic classification, which is essentially marked by 

“ambiguity.” Many black students in Brazil have even resisted applying to universities 

through the racial quota system since they believe it will mark them and stigmatize them 

throughout their college careers and professional lives. Although chances for admission 

are considerably higher through the racial quota application system, many black students 

want to believe they entered university on their own merit, and not because of their skin 

color.  

Support for Race-Based Policy in Brazil 

Supporters of race-based affirmative action policies in Brazil cite the recent gains 

in increasing the number of black Brazilians in universities regardless of the means. 

Munanga asserts that while racial quotas are not ideal, they address the urgent task of 

solving a crisis. Munanga asks “Quanto tempo a população negra deverá ainda esperar 

essa igualdade de oportunidade de acesso e permanência a um curso superior ou 

universitário gratuito e de boa qualidade?”88 Quotas are “uma garantia de acesso, e de 
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permanência neles, aos espaços e setores da sociedade até hoje majoritariamente 

reservados à ‘casta’ branca da sociedade.”89 Munanga identifies a problem in what he 

calls “modern politics”, namely, the trend to treat equally today those who were not 

historically treated equally. He views racial quotas as important policy mechanisms to 

speedily transform and bring upon more social mobility for black Brazilians as they have 

been implemented in the United States and South Africa.90  

Munanga does qualify his argument by adding that “O uso desse instrumento seria 

transitório, esperando o processo de amadurecimento da sociedade global na construção 

de sua democracia e plena cidadania.”91 He acknowledges that the quota system is a short-

term, temporary, “band-aid” solution to a problem that runs much deeper. Other 

initiatives will need to be developed for Afro Brazilians to catch up to white Brazilians. 

He says “Paralelamente às cotas, outros caminhos a curto, médio e longo prazos 

projetados em metas poderiam ser inventados e incrementados.”92  

As it appears with the quota system, more Afro-Brazilians than ever are entering 

the middle class, and more Afro-Brazilian students are serving as positive role models for 

future generations. However, many Brazilians still view race-assertive policies as a form 

of racism, and believe race-based affirmative action programs undermine their 

democratic values of meritocracy and opportunity.  Indeed, many students have begun to 

file lawsuits against public universities based on reverse-race discrimination. Many 
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Brazilian academics continue to challenge the validity of quotas and affirmative action 

programs, questioning their sustainability.93   

The Brazilian Federal Supreme Courts Upholds Racial Quotas 

On April 26, 2012, the Brazilian Federal Supreme Court (STF) unanimously 

voted in favor of racial quotas in public university admissions. This decision represents 

the Brazilian state’s continued commitment to promote anti-racist policies in a post-

“racial democracy” era despite strong waves of opposition. After a decade of a plethora 

of race-based affirmative action policies and controversies in Brazil, the STF seems to 

have legitimized the need for race-conscious policies in Brazilian society.  These policies 

have the explicit goal to integrate the Afro-Brazilian population and correct for historical 

injustices, but their effectiveness in doing so is yet to be to be explored.  
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Chapter 3: State University of Rio de Janeiro (UERJ)  

A RACE-BASED QUOTA IN HIGHER EDUCATION 

In 2001, the State University of Rio de Janeiro (UERJ) was the first Brazilian 

public university to reserve 40% of its places for “needy”, or economically 

disadvantaged, students. Self-declared blacks (negros) and browns (pardos), disabled 

students, and Indigenous populations made up the reserved slots within this group. The 

newly implemented admissions policy observed the terms of a law approved by the 

Legislative Assembly of the State of Rio de Janeiro (ALERJ) in November of 2001. The 

policy was viewed as representative of “a new anti-racist discourse that had gained 

increased visibility during the preparation events for the World Conference against 

Racism, Racial Discrimination, Xenophobia and Related Intolerance (Durban, South 

Africa, 2001). The policy represented a discourse no longer based on the celebration of 

“mixture” as an antidote for racism, but rather informed by the need to recognize “race” 

and “racial difference/diversity” to correct racial inequality.”94  

Two major factors contributed to the emergence of the race-based affirmative 

action policy based on a racial quota: the political climate leading up to the Durban 

conference and the political cunning of a man named José Amorim. Although the black 

political movement did much to raise awareness and consciousness about the black 

community’s struggles, it did not directly craft the race-based affirmative action policy in 

the state of Rio de Janeiro. In fact, racial quotas were imposed through a law approved 

outside of the university by a politician without any ties to the black movement.95  

The first “racial quota” law approved by the Legislative Assembly of the State of 

Rio de Janeiro (ALERJ) was the one conceived by the State Deputy José Amorim from 
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the conservative “Partido Progressista Brasileiro” (Brazilian Progressive Party).96 As a 

right-wing politician, Amorim did not have any professed commitment to the anti-racist 

cause and instead believed that championing such a law would draw political attention 

and prestige for him in a context marked by the intense media coverage of the Durban 

Conference and affirmative action-related issues.97  

According to Brazilian academic Michelle Peria, the intense media coverage of 

the events and subjects related to the Conference before it took place in Durban turned 

the issue of affirmative action for “racial groups” into a significant political resource to 

be disputed among politicians within ALERJ. Peria’s research demonstrates that it was 

precisely informed by this unprecedented publicity given to affirmative action policies 

that Amorim’s proposal was brought into being. She also contends that Amorim’s bill 

was favored not only by a stronger emphasis on race in the public scenario, but also by 

his greater capacity to monopolize political resources within the Legislative Assembly.  

Initial Reluctance from UERJ 

Before the racial quota law passed in 2001, then Governor of Rio de Janeiro 

Antony Garotinho had proposed a similar quota law geared towards public school 

students. The UERJ administration objected to it. In a report sent to the Legislative 

Assembly of the State of Rio de Janeiro, the university committee—that was constituted 

with the specific purpose of evaluating the Governor’s bill—argued that, besides being 

unconstitutional, the quota policy could have a negative impact upon the university 

community in that it tended to reinforce social stereotypes regarding public and private 

school students. Instead, the university suggested that a more effective measure to 
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increase access to public universities should involve a massive state investment in the 

primary and secondary public educational system -- a common argument.98  

A Policy Formulated by Outsiders 

Sociologist Lilia G.M. Tavolaro believes that the law implementation process of 

the law was weakened and undermined by the fact that it had not been created or 

designed by university administrators or students.99 In fact, by the time the “racial quota 

law” was implemented by Law Decree 30.766 on March 5th, 2002, the state universities 

of Rio de Janeiro had already called for applications for the 2003 academic year.100 

University administrators were thus required to adjust to the new admissions policy with 

the process already under way, and the criteria to identify the beneficiaries of quotas still 

undetermined.101 While observing Law 3.708/2002, the Student Guide for the second 

phase of the 2003 Admissions Exam required applicants willing to benefit from the 40% 

quota reserved for black and brown students to declare this “under penalties of law.” 

However, no further explanations were provided as to what these “penalties” constituted, 

not was it clear how the judiciary system could prosecute and punish fraudulent cases.102 

Even though UERJ had initially shown resistance to the implementation of quotas and 

especially to a new admission policy that, as many argued, had bypassed the university’s 

instances of decision, the ensuing legal battles forced the UERJ to take a pro-quota stand. 

The state universities’ administrators ended up abiding by the legality of the admission 

process in the attempt to reduce the institutional costs that the cancellation of the 

vestibular would necessary entail.  
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STATE LAW DECREE 4.151/2003 

In order to cope with the logistical challenges of the original 2001 bill, a new law 

was proposed by then Governor Rosângela Matheus in ALERJ. The new law, State Law 

Decree 4.151/2003, passed to reserve slots for black students (20%), public school 

students (20%), and disabled and indigenous students (5%) within the 45% quota bracket. 

According to ALERJ, the state universities of Rio de Janeiro were now to reserve 45% of 

its places for “needy” people, which included all of the sub-categories. Anthropologist 

Peter Fry has pointed out that the legislators’ discourses focused on the issue of social 

inequality to the point that, at times, speaking of blacks became synonymous with 

speaking of poor people.103 Fry believes that, in this case, the subordination of categories 

such as “black”, “public school graduates”, “handicaps”, and “ethnic minorities” to the 

category, “needy” represented the reconciliation of favorable and opposing stands on the 

quota issue while suggesting that the incorporation of a class-biased approach increased 

the law’s chances of being approved in the Legislative Assembly. Although the 

percentage of quotas for black students decreased from 40% of blacks and brown—

whether rich or poor—to 20% of poor blacks, the new law was “enthusiastically 

celebrated by black activists by the time it was voted in the Assembly.”104  

Therefore, the position assumed by UERJ concerning the quota laws can be said 

to have been rather circumstantial. This is also confirmed by Rector Nilcea Freire’s 

speech at the occasion of the meeting of the Conselho Superior de Ensino Pesquisa e 

Extensão (CSEPE). The CSEPE is a deliberative council presided by the rector to decide 

upon the university’s internal rules regarding the admission of students and the activities 

related to teaching, research, and continuing education. By then, she declared that 
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defending the terms of the 2003 University Admission Exam was the best solution for the 

university “from the formal point of view,” regardless of discussions over the merit of 

quotas.105  

Implementation Process  

To fully consider the implementation process of the new State Law Decree 

4.151/2003 at UERJ, the variables considered include the number of persons who 

registered to take the vestibular exam through the quota and non-quota processes, the 

number of students who enrolled at UERJ through the quota and non-quota processes, the 

academic success of the quota students as compared to non-quota students, and the levels 

of black student representation at UERJ from 2004 to 2007.  

Application Process under 4.141/2003 

At UERJ, applicants registering for the vestibular choose whether or not to apply 

through the quota process, including which sub-category within the quota process. 

Applicants are also able to self-identify as black in the quota application process, unlike 

other universities’ policies that require photographic documentation.106  

The vestibular examinations at UERJ consists of two separate stages that take 

place in different moments throughout the year: in the first stage of evaluation, applicants 

are required to take two qualifying examinations that consist of multiple choice questions 

for all applicants regardless of the institution for which they are applying or the careers 

they want to follow. These qualifying exams are aimed at evaluating their basic skills on 

fundamental disciplines such as math, natural sciences, human sciences, and language 

arts. Applicants have to score at least 40% on the qualifying exams to be approved on this 

first stage, and in case they score more than 50%, they go on to the second stage of the 
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vestibular with a score bonus that varies according to the percentage scored on the 

qualifying exams. They are also given the possibility of choosing their highest scored 

qualifying exam to be counted in their final evaluation. In the second phase of the 

vestibular applicants are considered for their specific field of interest, or career, and the 

institutions for which they are applying. Their evaluation relies on four written exams 

that consist of a Portuguese language test and an essay, along with three additional tests 

in the disciplines related to the field they are applying.107  

In 2004, close to 70,000 people took the first phase of the vestibular exam.108 From 

this applicant pool, around 30,000 people passed on to the second phase of the vestibular. 

From these 30,000, approximately 23,000 people chose to apply through the non-quota 

process and 7,000 people applied through the quota process. Using data provided by 

UERJ, the following table shows the breakdown of the applicants who made it to the 

second phase of the vestibular by subcategory within the quota and non-quota processes 

from 2004 to 2007.  
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UERJ Application Process Quota    
 2004 2005 2006 2007 
Public School 4,331 1,745 2,470 1,581 
Black 2,849 860 1,102 753 
Indigenous/Disabled 67 44 48 31 
Total Quota 7,247 2,649 3,620 2,365 
 Non-Quota    
Total Normal 22,983 28,241 32,500 26,336 
TOTAL APPLICANTS 30,230 30,890 36,120 28,701 

Table 4. Applicants for the UERJ vestibular, 2004-2007.109 

A few major themes emerge from this data. Since the policy’s implementation, 

fewer students have chosen to apply through the quota process. The majority of 

applicants continue to apply through the non-quota process. The percentage of persons 

who registered for the vestibular through the quota system in 2004 was 24 percent, which 

declined sharply to 9 percent in 2005. In 2006, the percentage rose to 10 percent and fell 

to 8 percent in 2007. In addition, the number of applicants who chose to apply under the 

“black” quota process has also decreased, as more students have opted to apply through 

the “public school” quota. However, this does not preclude the possibility of black 

applicants applying through the “public school” quota.  

Enrollment Figures at UERJ, 2004-2007 

Given the rigorous nature of the vestibular, the number of enrolled students is 

considerably smaller than the applicant pool. The following table shows the number of 

students who passed the vestibular and eventually enrolled at UERJ under the different 

sub-categories of the quota system, as well as the non-quota system at UERJ.  
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Black Quota 
Enrollment 

 

 Spaces 
Available 

Enrolled 

2004 1,039 877 
2005 1,039 595 
2006 1,039 547 
2007 1,031 390 

   
Public School Quota 
Enrollment 

 

 Spaces 
Available 

Enrolled 

2004 1,039 1,206 
2005 1,039 1,004 
2006 1,039 1,003 
2007 1,031 749 

   
Disabled/Indigenous Quota 
Enrollment 
 Spaces 

Available 
Enrolled 

2004 280 32 
2005 230 36 
2006 286 34 
2007 288 19 

   
Non-Quota Enrollment  
 Spaces 

Available 
Enrolled 

2004 2,810 2,978 
2005 2,810 3,414 
2006 2,804 3,506 
2007 2,778 3,570 

 

Table 5. Enrollment Rates at UERJ by Category, 2004-2007110 
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From this data, it becomes clear that, with the exception of the “public school” 

quota in 2004, the quota sub-categories have never been filled up to capacity. A variety 

of factors may contribute to this effect; a low level of applicant pool preparedness for the 

vestibular is one probable cause. Only in the first year of implementation did UERJ 

achieve a high percentage of enrolled quota students close to the 45 percent goal 

originally established by the State Decree. However, since then, the percentage has 

steadily declined with each year with only 24 percent enrolled quota students in 2007. 

Academics such as Robert Rochetti have argued that in 2004, in order to comply fully 

with the “race” quota, UERJ was forced to admit a number of black students whose 

scores on the vestibular would not have granted those students admission otherwise.111 

The validity of this statement is unconfirmed, but if true, UERJ would have denied 

admission to a number of students who attained the requisite score on the vestibular but 

did not fall into one of the quota subcategories. This is particularly controversial because, 

as mentioned earlier, the vestibular score is the sole criterion for admission to UERJ.  

The State Law Decree 4.151/2003 contained a provision that allowed public 

universities to automatically transfer unused slots to non-quota students. Therefore, the 

law has not necessarily met its goal of adding more black student representation or 

increasing access to higher education for those who are systematically excluded. In the 

fall of 2007 only 8.74% of black students were enrolled under the quota system. On the 

other hand, the access trend for the public school quota students seems to be more or less 

constant in spite of a mild decrease in 2007. The percentage of enrolling non-quota 

students over the student collective has constantly increased since 2003, reaching 75% of 

the new registered students in 2008.112 In fact, the number of quota students studying at 

                                                        
111 Rochetti, “Not as Easy as Black and White.” 
112 Cicalo. 2008. “What Do We Know About Quotas?” 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UERJ is far lower than people might expect. This effect is compounded by the fact that 

the vestibular cut-off mark for a passing grade was increased in 2006. Some academics 

have speculated that UERJ is making it more difficult for “needy” students who are black 

and/or attend public schools to access those spots provided in the quota system.113  

Legal Assaults 

Nearly 300 applicants who felt they had been harmed by the new admission 

policy filed lawsuits against UERJ.114 Many argued that the policy was discriminatory and 

thus, unconstitutional. They believed that while considering criteria other than merit in 

the evaluation of applicants, the university had failed to comply with a fundamental 

constitutional principle: the principle of individual equality.115 State Deputy Flavio 

Bolsonaro from the Partido Popular (Popular Party-PP) filed two Ações Diretas de 

Inconstitucionalidade-ADIN (direct actions of unconstitutionality) against the quota laws 

in the Court of the State of Rio de Janeiro on the grounds that they contradicted three 

articles of the State Constitution.116 The Confederação Nacional dos Estabelecimentos de 

Ensino (COFENEN)—a national association of private school owners—also filed an 

ADIN against the quota law in the Supreme Court. Besides arguing that the law 

disregarded the “principle of isonomy” safeguarded by the Federal Constitution, the 

petitioners claimed quotas threatened the constitutional principle of proportionality. The 

                                                        
113 Cicalo. 2008. “What Do We Know About Quotas?” 
114 Tavolaro, “Affirmative Action,” 150. 
115 Raquel Coelho Lenz Cesar. 2003. Acesso à Justiça para Minorias Raciais no Brasil: É a ação 
afirmativa o melhor caminho? Riscos e acertos no caso da UERJ. PhD dissertation, State University of Rio 
de Janeiro (UERJ). 
116 Article 9 paragraph 1 that prohibits discrimination of citizens; Article 306 claims that education’s aim is 
the end of discrimination, and Article 307 that ensure equal opportunities for accessing education. The 
ADIN is a juridical mechanism established by Article 102 Paragraph 1 of the 1988 Brazilian Constitution 
that allows the judicial review of a determined law whose content is supposed to contradict the 
Constitutional text.  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principle of proportionality allows for the evaluation of the adequacy and necessity of the 

legislative act and of a determined law’s compatibility with the constitutional ends.  

Increased Access to Higher Education for Afro-Brazilians  

Although the use of the racial quota has declined over the years at UERJ, 

significant improvements have been made to increase Afro-Brazilian representation in the 

university. The following chart shows the racial representation within the quota and non-

quota students from 2004 to 2007.  It is clear that many self-identified black students at 

UERJ choose not to apply through the quota system, and that the number of self-

identified black students within the quota group continues to decline since 2004. The 

number of self-identified white students who apply through the quota system has also 

increased from 2004 to 2007. 

 
Percentage (%) 2004  2005  
 Quota Non-Quota Quota Non-Quota 
White 23.8 53.8 28.5 57.4 
Black 74.2 44.1 68.1 39.5 
Asian/Indigenous 2 2.2 3.5 3 
 2006  2007  
 Quota Non-Quota Quota Non-Quota 
White 30.5 59.3 32.3 61.9 
Black 66.7 38.2 65 35.1 
Asian/Indigenous 2.8 2.6 2.7 3 

Table 6. Self-Declared Race of Enrolled Students (%), UERJ 2004-2007117 

The following table shows the racial demographic profile of the UERJ general 

student body from 2002 to 2010. The data captures levels of racial representation before 

and after the implementation of the race-based quota. 
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 2002 2004 2006 2008 2010 
White 66.60% 59.10% 53.70% 53.50% 51.30% 
Black 29.20% 37.60% 43.60% 44.60% 45.50% 
Asian 1.70% 1.70% 1.60% 1.50% 1.90% 
Indigenous 0.90% 0.80% 0.50% 0.40% 0.80% 

Table 7. Enrollment by Race at UERJ, 2002-2010118  

Quota Student Academic Performance 

According to the UERJ data available, quota students usually assisted a pre-

vestibular program before college, work a part-time or full-time job, belong to low and 

low-middle class families and are often the first members of the family to enter the 

university.119 Since the implementation of racial quotas in Brazilian public universities, 

several studies have been conducted to track the academic performance of the quota and 

non-quota students. IPEA has recently documented evidence that cotistas (quota 

students) perform as well as non-quota students, or better.120 According the study, during 

the 2005-2006 academic school year at the Federal State University of Bahia, quota 

students outperformed non-quota students in 31 out of 55 courses of study, and received 

the same Grade Point Average (O coeficiente de rendimento- CR) or higher in 11 out of 

the 16 courses of study. In a joint study conducted by UERJ and Educafro, researchers 

analyzed the average GPA of the non-quota and quota students from 2003 to 2007. They 

found that black quota students received an average of 6.41, compared to public school 

quota students who received 6.56 average CR. UERJ also found that the average CR from 

                                                        
118 “VII Censo dos Alunos de Graduação da UERJ,” Departamento de Orientação e Supervisão 
Pedagógica—DEP (online, 2011), http://www.dep.uerj.br/arqs/censo/relatorio_7_censo_2011.pdf 
(accessed 14 Apr. 2012). 
119 Stella Amadei, “Sistema de cotas na UERJ—uma análise quantitativa dos dados de ingresso,” Revista 
Electrônica do Vestibular—Departamento de Seleção Acadêmica 1, no. 2. 3 Oct. 2008,  
http://www.revista.vestibular.uerj.br/artigo/artigo.php?seq_artigo=6 (accessed 15 Mar. 2012). 
120 Fred Raposo and Marsilea Gombata, “Negros superam mito e obtem boas notas,” in Jornal do Brasil 
25, no. 5 (2011), http://www.clipping.uerj.br/0013378_v.htm (accessed 15 Apr. 2012). 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the 2004 black students was 7.0, compared to 7.2 for public school students. In 2004, the 

average CR for non-quota students was 7, black students 6.7, public school students 6.6, 

and disabled/indigenous, 6. After the first semester that the race-based quota system was 

implemented, the average grade for non-quota and quota students ranged from 7.1 to 7.9, 

not including disabled/indigenous students.121  

CONSIDERATIONS MOVING FORWARD 

In sum, the implementation process of the race-based quota system in UERJ 

brings forth various points. The race-based quota policy under State Law Decree 

4.151/2003 provided more access to higher education for many black Brazilians in 2004. 

As the years have gone by, however, fewer applicants have enrolled as quota students at 

UERJ, and many of the slots designed for black, or quota, students are transferred to 

regular admits. In addition, the academic performance of quota students compared to 

non-quota students is comparable, and defies the myth that quota admits would 

deteriorate the quality of instruction. In general, however, the percentage of black 

students at UERJ is at a healthy 45 percent as of 2010—considerably higher than the 

percentage of black students at UT Austin.  
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Chapter 4:  The University of Texas at Austin 

THE ORIGINAL RACE-ASSERTIVE POLICY AT UT AUSTIN 

Sweatt v. Painter 

The U.S. Supreme Court’s decision in Sweatt v. Painter signaled the first “race-

based” policy that physically opened the door for African Americans to enter the 

University of Texas School of Law and other formerly all-white graduate programs. 

Before 1950, the University exhibited a remarkable level of resistance to admitting 

African-Americans. When the UT School of Law opened in 1881, African-Americans 

were automatically barred from being considered for entrance through racial segregation. 

Despite various challenges by black students during the 1930s and 1940s, the University 

insisted on remaining a white-only institution. The structural barriers African-Americans 

faced to gain admission to graduate school at UT Austin seemed endless. For example, on 

April 11, 1949, 35 African-American students from Dallas’ Bishop College attempted to 

register for graduate school at UT.122 When the registrar failed to provide them with the 

necessary forms, the students left quietly and were joined by 11 white university students 

for a protest march to the Capitol.123 In a letter to the editor of the Texas Ranger, someone 

identified as “J.B.” declared “UT was built by enterprising and visioned white leaders for 

white men and women.”124   

At the time under Plessy v. Ferguson, the state of Texas was required to provide a 

“separate, but equal” law school facility for African American students. However, in 

order to avoid creating a separate law school for African-American students, the state of 

Texas created an “out-of-state” scholarship program for African-American students 

                                                        
122 Dwonna N. Goldstone, Integrating the 40 Acres: The Fifty-year Struggle for Racial Equality at the 
University of Texas (Athens: UGA, 2006). 
123 Ibid. 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interested in graduate school. Through this program, Texas paid tuition at out-of-state 

institutions for African-Americans who wanted to pursue an education beyond a Bachelor 

of Arts degree.125 Although many African-Americans were pleased with the program, 

many others complained about the diminishing funding the program received and the 

added burden of leaving their families behind. The founders of the Texas State 

Conference of the National Association for the Advancement of Colored People 

(NAACP) Branches stated that the “out-of-state” scholarship program was simply an 

intermediate goal in the “fight to get Negroes admitted to the University of Texas.”126 The 

long-range goal was true integration and in-state access to higher education for African 

Americans. 

On February 26, 1946, Heman Marion Sweatt, an African-American postal 

worker applied for admission to the UT Law School and ultimately challenged the status 

quo. When Sweatt was denied admission, he filed a lawsuit against the law school for 

racial discrimination with the support of the NAACP. In response, the state district court 

in Travis County delayed hearing the case for six months to create a law school only for 

black students, established in Houston, Texas.127 However, the “separate” black-student 

law school was clearly inferior to the law school in Austin, as it only had 5 full-time 

professors and 23 students. The UT Law School had 16 full-time faculty and 850 

students.128 Although the state went to great lengths to prove that the two law schools 

were physically equal, the Court decided that “the University of Texas Law School 

possesses to a far greater degree those qualities which are incapable of objective 

measurement but which make for greatness in a law school.” In this way, the Court 
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 45 

decided that the Equal Protection Clause of the 14th Amendment required that Sweatt be 

admitted to the UT Law School. When the Supreme Court decided in 1950 that Sweatt 

had a “personal and present” right to a “legal education equivalent to that offered by the 

State to students of other races,” desegregation officially arrived to the University of 

Texas.129   

Coincidentally, race-based affirmative action policies began to be used in college 

admissions during the late 1960s and early 1970s after the passage of the Civil Rights Act 

of 1964. Early on, however, the American people immediately rejected a specific type of 

race-based affirmative action policy: a racial quota in university admissions. In the 

Regents of the University of California v. Bakke case, Justice Lewis Franklin Powell 

voted to affirm the decision stating that an admissions system that reserved places for 

minority applicants, or quotas, was unconstitutional.130 In so doing, Justice Powell struck 

down quotas that are rooted in diversity rationale while upholding the constitutionality of 

racial preferences that are rooted in the diversity rationale as long as race was merely a 

“plus factor.”131 Bakke demonstrated that, in the United States, policy mechanisms 

including quotas or numerical calculation as race-based affirmative action were not 

viable. 

A CHALLENGE TO RACE-BASED POLICY IN UNIVERSITY ADMISSIONS 

Hopwood v. State of Texas 

After a period of racial integration at UT Austin, the first legal challenge to race-

based admissions policy arrived in 1996. Cheryl Hopwood, a white woman who was 
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rejected by the law school at the University of Texas at Austin, claimed that the 

university’s affirmative action program discriminated against her on the basis of race. In 

Hopwood v. State of Texas, the Fifth Circuit Court of Appeals ruled that the University of 

Texas School of Law could not consider race as a factor, even as one of many, in its 

admissions process.132  The ruling had the effect of law in Texas, Louisiana, and 

Mississippi, virtually abolishing race-based affirmative action programs in those states.  

On August 21, 1996, Texas Attorney General Dan Morales notified all Texas 

public colleges and universities that it was illegal for them to use race as a factor in 

making decisions about college admissions and financial aid.133 This ban was in force for 

the fall class of 1997, which registered appreciable declines in the representation of 

minority students at the state’s public flagship institutions.134 UT Associate Dean for 

Student Affairs Larry Carver mourned that, “Affirmative action as we know it is over. 

Bakke is dead.”135  

COPING MECHANISMS: RACE NEUTRAL POLICY INITIATIVES 

Race-Neutral Policy: The “Top 10 Percent” Rule 

Since UT Austin could no longer consider race in the admissions process, the 

Texas legislature passed H.B. 588, the “uniform admission law.” H.B. 588 is popularly 

known as the “Top 10% Law” because it guarantees admission to any public university in 

the state to Texas high school seniors who graduate in the top 10% of their class. The 

logic of this plan was that, given high levels of racial and socioeconomic segregation, 

students in the top 10 percent of their high school class might be fairly representative of 
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133 J. Chapa and V.A. Lazaro, "Hopwood in Texas: The untimely end of affirmative action,” In: G. Orfield 
and E. Miller, eds. Chilling admissions: The Affirmative action crisis and the search for alternatives 
(Cambridge, MA: Harvard Education Publishing Group, 1998.) 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the state as a whole, ensuring geographic diversity.136 By guaranteeing admissions, it was 

assumed that university enrollments would be more representative of the state population. 

Both key author Representative Irma Rangel and primary sponsor Senator Gonzalo 

Barrientos appreciated that a handful of largely suburban Texas high schools sent 

disproportionate numbers of applicants to the University of Texas at Austin and Texas 

A&M University while hundreds of others never sent a single student.137 Passed in May 

1997, the uniform admission law was fully in force for the fall 1998 admission cohort.  

Grutter v. Bollinger 

In 1997, CIR brought three more important lawsuits against public universities—

the University of Washington Law School, the University of Michigan Law School, and 

the University of Michigan College of Arts and Sciences. Grutter v. Bollinger challenged 

the University of Michigan Law School and was finally heard in 2003. Under Grutter, 

Justice Sandra Day O’Connor ruled that the University of Michigan Law School had a 

compelling interest in promoting class diversity. Therefore, Grutter reversed Hopwood 

seven years later, and allowed public universities to consider race in the university 

admissions process, as long as a numerical calculation or quota was not used. However, 

the Court ruled that universities must demonstrate that they have made a “good faith 

consideration of workable race-neutral alternatives that will achieve the diversity the 

university seeks.”138 Interestingly enough, the Grutter opinion noted the Court’s 

expectation that racial preferences would not be needed within 25 years.  

Most recently, Abigail Fisher, a white student, sued in Federal District Court in 

Austin, Texas. Fisher claims that she was denied admission to UT Austin because of her 
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race. In 2012, the U.S. Supreme Court agreed to re-consider whether University of Texas 

at Austin has the right to consider race and ethnicity in admissions decisions. Those 

challenging the university hope to restrict or completely eliminate the right of colleges to 

consider race in admissions. The plaintiffs argue that the “Top 10 percent” plan, as a 

race-neutral policy, is a sufficient policy mechanism to achieve a diverse student body.  

Defenders of race-based affirmative action argue that the university should be able to 

achieve a higher level of diversity. Bill Powers, president of UT Austin, issued a 

statement defending the importance of considering race and other factors in admissions. 

He professed, “It is vital for the university to weigh a multitude of factors when making 

admissions decisions about the balance of students who will make up each entering class. 

We must have the flexibility to consider each applicant’s unique experiences and 

background so we can provide the best environment in which to educate and train the 

students who will be our nation’s future leaders.”139 

UT AUSTIN ENROLLMENT FIGURES OF AFRICAN AMERICAN STUDENTS, 1972-2010 

Education researchers Mark C. Long and Marta Tienda have conducted extensive 

empirical analysis to understand how UT Austin weighted different characteristics in 

making admissions decisions during the year leading up to Hopwood and afterwards as 

well. Long and Tienda found that, for all applicants between 1990 and 1996 (the years 

before Hopwood), the likelihood of admission for Black and Hispanic applicants was 13 

to 14 percentage points higher than comparable non-Hispanic white applicants.140 These 

results certainly agree with claims that UT practiced race-based affirmative action for 
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black and Hispanic applicants in the years prior to the Hopwood decision.141Using data 

from the Texas Education Agency and from administrative records at UT Austin, 

educational researchers Angela Harris and Marta Tienda also found that black application 

rates to the UT Austin fell after affirmative action was banned. This partly explains why 

in 1997, after the Hopwood decision, black enrollments dropped from 31 percent to 4 

percent.142  The mean number of black Texas high school graduates enrolling as freshmen 

at Texas’s top three public universities fell by 28 percent in the two years following the 

Hopwood decision, relative to the three preceding years.143 Long and Tienda show that the 

likelihood of admission for black and Hispanic students fell 2 percentage points in 1997, 

the year the ban on affirmative action was in force but before the Top 10 percent plan 

was approved.  

According to Long and Tienda’s analysis, during the 1998-2003 years, a period 

covered by the judicial ban and the Top 10% law, the likelihood of being admitted in 

individual years ranged from +4 to +13 percentage points for black students relative to 

comparable white applicants.144 Their analyses show that black and Hispanic students 

enjoyed significant admission advantages of 7 and 2 percentage points, respectively. 

However, the magnitudes of the estimated advantages given to minority applicants in the 

years 1998-2003 were substantially smaller than the advantages given in the pre-

Hopwood years. Although race can now be considered in admissions decisions, black 

enrollments at the law school at the UT have not recovered from the 1996 to 2003 ban on 
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affirmative action and continue to considerably lag behind the state of Texas black 

population. 

Stagnant Black Student Enrollment at UT Austin 

The following figures show the Texas African-American population and the black 

student enrollment at UT Austin from 1972 to 2010, in response to the many policy 

mechanisms used in the university admissions process.  

 

 

Figure 1. Black Population of the state of Texas, 1980-2010145 
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Figure 2. Black student enrollment at UT Austin, 1972-2010146  

The continued use of race-neutral policies in Texas, such as the Top 10 Percent 

Rule, have been able to mitigate the effects of the Hopwood decision, but have been 

unsuccessful in significantly raising black student enrollment. Tienda and Harris showed 

how black students witnessed lower admission rates at UT after the ban on affirmative 

action and reached their lowest point under the Top 10 percent regime.147 While the 

university admissions policy is not solely to blame for declining black student 

enrollment, race-neutral policies at UT Austin have not successfully raised black student 

representation to pre-Hopwood levels. What is more, the pending Fisher v. University of 

Texas case threatens to completely eliminate the consideration of race as one factor out of 

                                                        
146 Compiled through annual Statistical Handbooks available at the University of Texas at Austin Office of 
Information Management & Analysis, http://www.utexas.edu/academic/ima/stat_handbook (accessed 25 
Feb. 2012). 
147 Angela Harris and Marta Tienda, “Minority Higher Education Pipeline: Consequences of Changes in 
College Admissions Policy in Texas,” The Annals of the American Academy 627, no. 1 (2010), 78. 
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many in the university admissions process. Without considering race, UT Austin will 

likely struggle to achieve a student body that is representative of the state of Texas 

population.  
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Chapter 5:  Conclusions & Policy Recommendations 

In the book Why Nations Fail, MIT economist Daron Acemoglu and Harvard 

political scientist James A. Robinson argue that the key differentiator among countries is 

“institutions.” They believe that nations can only thrive when they develop “inclusive” 

political and economic institutions, and they fail when those institutions become 

“extractive” and concentrate power and opportunity in the hands of the few.148 Only 

inclusive economic institutions “that enforce property rights, create a level playing field, 

and encourage investments in new technologies and skills” are more conducive to 

economic growth than extractive institutions. Following Acemoglu and Robinson’s logic, 

a nature’s future is brighter when its high-skilled labor is a diverse cohort representative 

of the nation’s population.  

Public universities are institutions with the capability to ignite social change, 

growth and innovation by becoming more “inclusive” of different people and promoting 

a shared prosperity. Denying access to higher education for under-represented black 

students in the United States and Brazil is detrimental to the future of both national 

economies and labor markets. The implications of not educating the majority population 

in Brazil threaten its status as a growing global economic actor. By 2023 in the United 

States, young people of color will no longer represent a “special interest group” yet will 

form a majority of children in the United States.149 As a consequence, a public policy 

focus on the success of this population is becoming more necessary not simply for 

altruistic reasons, but for pragmatic ones as well. The workload, tax revenues, gross 

                                                        
148 Daron Acemoglu and James A. Robinson. 2012. Why Nations Fail: The Origins of Power, Prosperity, 
and Poverty. New York City, New York: Crown Business. 
149 Angela Glover Blackwell and Manuel Pastor, “Let’s Hear It For The Boys: Building a Stronger 
America by Investing in Young Men and Boys of Color.” In “Changing Places: How Communities Will 
Improve the Health of Boys of Color,” eds. Christopher Edley Jr. and Jorge Ruiz, (UC Berkeley: Chief 
Justice Earl Warren Institute on Race, Ethnicity and Diversity at the UC, Berkeley School of Law, 2010), 5.  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domestic product are all figures that will be impacted by the very people who are often 

least prepared by their current conditions to shoulder the burden.150 The public university 

is undeniably positioned to provide opportunities for this growing population.  

EMERGING THEMES IN THE UNITED STATES AND BRAZIL 

From Race-Assertive to Race-Neutral Policies  

The case studies in Brazil and the United States show that the public university 

has enough power and leverage to implement social policies that affect the enrollment 

rates of African-descent students to the benefit of society. However, it is apparent in both 

the Brazil and U.S. case studies that the public university is often caught between a “rock 

and a hard place” as it attempts to appease government entities, public interest groups, 

and other interested parties. In both cases, race-assertive policies were nearly always 

challenged and viewed as violating meritocratic principles inherent in a democracy.  

Race-neutral policies proved to be more palatable as a mechanism to push for 

more diversity. In Texas, the Top 10% Rule was more widely accepted because it did not 

target racial groups, and instead emphasized socioeconomic status. In Rio de Janeiro, the 

socioeconomic disadvantaged position of candidates became the main criteria for 

establishing their eligibility to quotas. Rather than emphasizing the specificity of black 

Brazilians, the revised 2003 law emphasized socioeconomic status.151 The new admissions 

policy was created with the goal to correct socio-economic disadvantage rather than 

“racial” inequality. 

Positive Discrimination and Black Specificity Negated 

It is clear that throughout the UERJ and UT Austin cases, one clear philosophical 

difference divided the opponents and supporters of race-based university admissions 
                                                        
150 Ibid, 5.  
151 Tavolaro, “Affirmative Action,”152. 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policy. Namely, supporters of race-based policy mechanisms recognize the enduring 

positive discrimination, or social “racialized” reality, that African-descent students 

experience independent of socioeconomic status. As outlined in Chapter 2, it is widely 

documented that the African-descent populations in both the United States and Brazil 

have been systematically discriminated against for centuries and continue to live the 

effects of such mistreatment through daily positive discrimination. Opponents of race-

based mechanisms, however, are less likely to engage in the acknowledgment of positive 

discrimination. Instead, opponents mainly cite poor quality schools as the cause for 

educational inequality. The acknowledgment of positive discrimination is especially lost 

from the affirmative action discourse in the United States, where the Grutter decision 

survives only on the basis of “diversity” benefitting all students in the classroom, and not 

just people of color. 

RECOMMENDATIONS FOR THE UNIVERSITY OF TEXAS AT AUSTIN  

1. Focus on increasing educational attainment levels for all current under-

represented and first-generation students. In the United States, African-Americans 

make up one group out of many that constitute the growing minority group, along 

with Latino/as, Asian Americans, Native Americans, and immigrant populations. 

Supporting policy initiatives and academic research that target under-represented 

groups in Texas is particularly important to foster an inclusive institution. The 

Longhorn Opportunity Scholarship Program (LOS) is a perfect example of a 

successful race-neutral policy aimed at all under-represented students. The LOS 

program is a centerpiece to an integrated effort of race-neutral methods to achieve 

racial diversity at UT Austin by way of admissions, financial aid, and residential 

life. These scholarships offer $4,000 per year for up to four years if recipients 

maintain required grade levels. The scholarships are targeted disadvantaged 
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students from underrepresented high schools throughout the state.152 Face to face 

recruiting at Texas low-income, disadvantaged high schools and providing 

mentors help in achieving higher levels of diversity.  

2. Alter the university admissions process to de-emphasize factors tightly correlated 

with socioeconomic status, such as Advanced Placement courses and standardized 

test scores. Doing so will eliminate the racial bias favoring predominantly higher-

income white students inherent in the admissions process. In addition, since race-

based policies discriminate against white people and violate the meritocratic 

principle, the University should consider demolishing legacy-based admissions 

completely. Legacy-based admissions violate the meritocracy. 

3. Create long-term “diversity” goals and action plans that work towards a student 

body representative of the state of Texas demographics. Race-based policies were 

always intended to be short-term, quick policies to address historical injustices 

while providing quicker access to historically marginalized populations. Since the 

decline of race-based policies in university admissions has virtually arrived to UT 

Austin, it is crucial for the University to take an official pro-diversity stand and 

create long-range action plans to increase the levels of representation at the 

University for students and faculty.  

RECOMMENDATIONS FOR THE STATE UNIVERSITY OF RIO DE JANEIRO 

1. Revise the implementation process of State Law Decree 4.151/2003 to fill up the 

racial quotas designed for black students, rather than simply transfer them over to 

regular students. Although the STF’s decision is celebrated by the black political 

                                                        
152 Geeta Srinivasan Bhagat, 2004. The Relationship between Factors That Influence College Choice and 
Persistence in Longhorn Opportunity Scholarship Recipients at the University of Texas at Austin: 
University of Texas at Austin. Ed.D dissertation, University of Texas at Austin. Austin: ProQuest/UMI. 
(Publication No. 3150544). 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movement in Brazil as legitimizing their stake in the spheres of higher education 

in Brazil, the effectiveness of race-based quotas in public university admissions in 

reducing racial inequality is still questionable if the quotas are not actually used.  

As seen in the case of UERJ, the use of the racial quota process has declined over 

the past few years. In Brazil, the black population makes up over half of the 

Brazilian population. This is quite different from the United States, where the 

black population is approximately 12 percent of the population. Continuing to bar 

access to postsecondary education (and other social services) in Brazil will 

perpetuate the current “plantation economy” and create a human capital economic 

crisis in the future. A “plantation economy” refers to the United States civil war 

era when southern economies relied on African slaves to work the crop fields. 

Investing in education, elevating literacy levels, providing better quality social 

services were all actions not in the interest of the slaveholders – the plantations 

required an underclass of undereducated workers. Since Brazil’s current rate of 

postsecondary enrollment for the black population hovers around 3 or 4 percent, 

and its population size is well over half the country’s population, dire methods 

such as quotas must be used to speedily provide more access and avenues for 

social and economic relief. 

2. Create partnerships with more community vestibular preparation programs 

(PVCN) to increase preparation and create college readiness pathways. One of the 

challenges discussed is the assertion that poor quality public schools are the root 

cause and should be improved before creating quotas. The rise and success of pre-

vestibular community programs geared towards African descent communities 

show the self-determination of these political communities. It is crucial that UERJ 

create lasting partnerships with these networks all over Rio de Janeiro in order to 
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target middle and high-school aged students and coach them throughout their 

academic years for college readiness. Through mentorship programs, UERJ can 

provide role models of current black Brazilian students who can inspire 

motivation and a sense of possibility for these students. 

3. Create a stronger support system for current Afro-Brazilian students. Focusing on 

increasing educational attainment levels for under-represented and first-

generation students is paramount.  The university’s current program 

PROINICIAR is a great example of a program visibly focused on the specific 

experiences of quota students. Created in February 2004 by UERJ, the program 

provides 2,150 students with a R$190 (US$80) scholarship, and involves three 

sorts of activities: “Instrumental Disciplines” such as Portuguese, English, 

Computer Lab and Math; “Workshop” activities that usually involve photography, 

cinema, music and dance classes; and “Cultural” activities that consist of taking 

students to the movie, to the theater, and promoting music concerts. These 

programs, along with “safe-space” student organizations for black students are 

important to ease the psychological stress of attending a primarily and historically 

white-only institution.  
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