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With the in creasing population heterogeneity and risi ng tensions in Western 

nations, the governments of those nations have  sought ways to m anage conflict between 

different groups.  This often com es in the form of laws criminalizing certain speech, and 

numerous Western nations hav e passed bills strengthening sanctions against hate s peech 

or adding previously unprotected groups. Howe ver, when the European Union attem pted 

to pass strict hate speech legislation, many EU m ember states disagreed with its 

provisions and, due to the stru cture of the EU, m anaged to substantially change the 

resulting legislation.  This study examines how proponents and opponents of hate speech 

legislative change frame the issue and the role the EU. 
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1.  Introduction 

Conflict over speech 

 On New Year' s day, 2010, an intrude r entered Danish cartoonist Kurt 

Westergaard’s home in Denmark and attempted to kill him.  Westergaard fled to a panic 

room and police forces shot, wounded, and apprehended the suspect, a 28 year old 

Somali Muslim with ties to a terrorist group.   

 This was th e most recent episod e in a string of reactions to the publication of  

cartoons on September 30, 2005 in the Danish newspaper Jyllands-Posten.  The cartoons 

themselves were in response to an article in which children’s author Kare Bluitgen 

discussed the difficulty in finding an  illustrator willing to draw Mohammed, the prophet 

in Islam, due to fear of reprisals. 1  In December of 2005, imams from Denmark brought 

the cartoons, in addition to other infla mmatory images that were not published by 

Jyllands-Posten, to a summit of the Organization of th e Islamic Conference.  This led to 

protests, riots, boycotts, and over a hundred deaths in majority Muslim countries. 

 With the increasing population heterogeneity in European nations there have been 

an increasing num ber of incidents such as the Danish cartoon controversy.  In the 

Netherlands the tr ial of Geert W ilders is th e latest in a serie s of conflicts between 

politicians and public figures w ho strongly criticize Islam on the grounds that it violates  

women’s and homosexual’s rights and freedom s versus those who think such criticism 

has become hateful towards Muslims.  Wilders is the libertarian leader of the Dutch Party 

for Freedom who advocates prohibiting i mmigration from Muslims countries and 

                                                 
1  Some Muslims believe it is sacrilegious to create images of Mohammed. 
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banning the Koran.  In Nove mber of 2004 two su spects with grenades were arrested and 

he has since faced num erous death threats and h as bodyguards funded by the state.  In  

January of 2009 he was recomm ended for pr osecution for hate speech, and he was 

banned from entering the UK for most of that  year.  As of  August 1, 2010, it was agreed 

that Wilders’ party would have a role in the new Dutch government.   

 Two assassinations in the first decade of  the 2000s also illustrate the increased 

tensions in European nations.  P im Fortuyn was an openly hom osexual former sociology 

professor who ran a popular political cam paign in the Netherlands th at largely targeted 

Muslim immigration because of fears th at the liberal Dutch cu lture was b eing 

overwhelmed with fundamentalist Muslims.  He was assassinated by a native Dutchm an 

in May of 2002 who wanted to protect Muslim s’ rights.  Theo va n Gogh directed the 10 

minute movie Submission, which portrayed violence against women in Islamic societies.  

He was killed on the street in No vember of 2004 by a Dutch-Moro ccan man who 

considered the film anti-Islam ic.  Both Fortuyn and van Gogh had received num erous 

death threats prior to their murders.   

These incidents, in addition to the 9-11 te rrorist attacks, have focused attention on 

the issue of free speech.  Many legis lators and advocates in various nations have 

proposed criminal laws, with possibly years of prison time as punishm ent, to restrict 

speech deemed hateful against certain g roups as a p ossible solution to com bat 

discrimination and crime against the vulnerabl e. Sometimes the protection is sought for  

religious groups such as Muslim s, while other times it is for hom osexuals such as Pim 

Fortuyn.  The success of the anti-immigrant parties, the terrorist attacks, and the  
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assassinations of well-known figures for their controversial speech have been highlighted 

by activists, commentators, and legislators seeking to eith er outlaw certain types of 

statements or to preserve free speech rights. 

Throughout this study, the speech th at legislators seek to ou tlaw will be referred  

to as “hate speech ”, even tho ugh not ev ery legal system  uses th is term and 

acknowledging that there is a debate as to whether every type of speech som e legal 

systems are trying criminalize is truly hateful. 

 These laws take different forms i n the various nations that pass them  due  

different national cultures, legal system s, and previous laws that have shaped the paths 

each country may take.  However, while individual nations have a uniqueness that creates 

disparity in legal solutio ns, globalization is a homogenizing force on those laws, in part 

due to the growing number of internationa l treaties (Jacobson and Ruffer 2003). While 

formal means such as treaties m atter, informal means such as diplom atic pressure on a  

country to confor m to other countries laws  and expectations, as can be seen with 

European pressure on the United States to a bolish the death penalty, are also important.  

Sometimes countries willingly bow to such p ressure so as not to be seen as “backw ards” 

or a laggard on some issue. 

 Currently, the European Union can be s een as an agent of hom ogenization on the 

issue of hate speech and free speech in genera l.  Various countries who are not members 

or official candidates have m ade reforms to please the EU and som e governments of EU 

members have enthusiastically joined and a dopted reforms despite the wariness of their 

own citizens (Ekiert and Zielonka 2003; Sv erdrup 1998; Ekengren and Sundelius 1998).  
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Through its various directives and proposed Constitution, the EU ai med to criminalize 

speech (with a prison s entence of up to two year s or more) which is racist, defined as an 

“aversion” to individu als based on “race,  color, descent, religion or belief, nation al or 

ethnic origin”, across all m ember states.  However, while all EU m embers had som e 

restrictions on speech, they vary on their limitations.  This created friction between some 

EU nations, such as the United Kingdom , and the EU.  The UK required  an “incitement 

to violence” or an  “incitement to racial ha tred” for something to be consider ed hate 

speech, while the EU proposed adopting a more  restrictive stance that crim inalized 

“public insults” or speech that is considered offensive.  The final EU framework decision 

passed in 2007 however, did not alter Member State legislation. 

 Other countries though, even if not m embers of the European Union, might have 

wished to enact laws similar to the  EU model so as not to be seen  as policy laggards.  

This phenomenon can be seen in Europe in the enacting of anti-discrimination legislation 

and in the U.S. in the various state hate  crime laws (Geddes 2002; Jenness and Grattet 

2001).  In som e cases, even when a legal ju risdiction did not agree with the proposed 

legislation, it passed the laws anyway in reac tion to a form  of national and international 

peer pressure.  International norms have been recognized as a means to pressure domestic 

actors to change national legislation (Finnemore 1993; Sikkink 1993). 

 The problem is outlined in greater detail below, with a description of the various 

issues involved.   

Statement of the Problem 
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 As noted above, Western legal systems have developed different ways to m anage 

conflict between groups.  For this study, the prim ary focus will be on the developm ent 

and enactment of the Framework Decision on Combating Racism and Xenophobia in the 

European Union and th e attempted amendments to the UK’s hate spe ech legislation. In 

addition, the interaction between the EU and UK over the EU proposal will be analyzed 

due to the different in stitutional cultures regarding speech in th e two governments.  

Secondarily, Canada and Sweden will be used  as checks and qualifications on the results 

found in the EU and the  UK.  These two countries proposed expanding their hate sp eech 

laws to protect hom osexuals.  In 2002 Sweden  passed an a mendment to its cons titution, 

and Canada added homosexuals to its criminal code in the fall of 2003.   

One main question is why the various la ws developed in certain w ays.  For  

example, why do Canada and the UK require an in citement to racial hatred (or intent to 

incite racial hatred ), with Canada requiri ng “that there will lik ely be a breach  of the 

peace” (the UK requires  an “incitement to vi olence” for some offenses) while Sweden 

and the in itial proposal from the EU have lower standa rds that p rohibit “insulting” 

speech?  Why does Canada allow a defense to a charge of “publicly inciting hatred” if the 

statement(s) made by the defendant can be show n to be true or believed to be true, or 

were in good faith expressing an argum ent on a religious subject and w hy do other legal 

systems being examined not allow such defenses (in f act Sweden explic itly refused an 

exemption for speech b ased on religious convictions)?   Why are righ ts to religio us 

freedom sometimes trumped by hate speech laws ?  (For a brief summ ary of elements of 

the various laws, see Appendix 1). 
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 The historical developments of each of these laws and the institutional cultures in 

which they were enacted m ust be examined.  However, there are ot her possible factors, 

such as social m ovements, political lobbying, and the influence of laws in other legal 

systems.  In the EU though, officials have been known to both create interest groups and 

to choose which groups to mobilize, often to gain the cooperation of such groups and add 

legitimacy to their decisions (Beetham and Lo rd 1998; Danese 1998).  Therefore, social 

movement activity, at least at the E U level and possibly to som e extent at the national  

level as well, m ust be examined with this co -optation in mind.  Other f actors, such as a 

highly motivated politician or a “focusing event”: an incide nt, such as a horrific hate 

crime which furthers passage of a law, can also shape the resulting legislation.    

 The content of these laws invariably cau ses conflict, with contesting claim s on 

how the law should be written or if it should be written at all.  Particularly in the UK, the 

attempt by what is of ten characterized as a foreign power , the EU, to force a more 

restrictive set of laws is causing much de bate over whether civil liberties should be 

curtailed in the interes t of eliminating hate.  Even pro-EU British lea ders see the  EU 

differently from French or Ger man leaders, who are generally regarded as being at the 

center of EU power (Fella 2002).  As such, many different groups attempt to fram e the 

issue in a certain way, with som e emphasizing national sovereignty, others civil rights, 

others civil liberties, o thers democracy and so on.  In  each legal system , how do 

competing groups fram e the issue?   How do they see the other groups?  And how do 

politicians argue their positions? 
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 The EU has been recognized as active  in many aspects of society, even beyond 

the areas enumerated in treaties, and on some issues such as the death  penalty the EU 

requires greater conformity of its members than the U.S. federal governm ent requires of 

states (Gallagher et al. 2001).  Indeed, EU legislation is believed to account for over half 

of all new laws in EU countries (The Ec onomist 2003).  In addition, the EU has shown a 

willingness to prosecute those it believes ha ve defamed its reputation, quite poss ibly to 

consolidate its power.   

In 2001 the European Court of Justice upheld the fi ring from the European 

Commission of British economist Bernard Connolly who wrote a book, The Rotten Heart 

of Europe, critical of E U monetary policy.  Requiring Connolly to pay the European 

Commission’s legal costs, the court found that the comm ission could restrict speech and 

punish those who “dam aged the instituti on’s image and reputation”, although the 

argument that Connolly’s criticism wa s extreme blasphemy was dropped by the 

advocate-general.  Thus, it would be wise to  examine the extent to which EU laws are 

self-serving, regardless of their seem ing interest in socia l justice.  With regard to laws 

outlawing “racist and xenophobic” speech, attention should be paid to the EU’s interest in 

using these laws against “euroskeptic” parties-p olitical organizations that are critical of 

membership in the EU.  As researchers ha ve noted, state actors hope to expand their 

powers, and therefore those interests m ust be considered (Skocpol 1985).  Conve rsely, 

some Member States might be reluctant to enact such a la w due to th eir own po litical 

configurations that include anti-immigrant parties.  By definition, all of these euroskeptic 

parties are “xenophobic” in some sense- they do not like the idea of a government outside 
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of their respective na tional governments deciding laws fo r them.  As Nigel Farage, an 

euroskeptic British M ember of European Pa rliament [MEP], said:  “I’m m orbidly 

xenophobic about this new country called th e European Union,…” (Evans-Pritchard 

2001).  In addition, m any of these parties (though not a ll) are not favorable to 

immigration, furthering their xenophobia.  Given the increasing prom inence of these 

types of parties and the rela tive lack of accountab ility of the EU governing structure to 

EU citizens or even elected politicians, the EU is freer to enact laws  that res trict these 

parties (Etzioni-Halevy 2002).  To illus trate this detachm ent, Jens Peter B onde, 

euroskeptic Danish MEP, says 70% of all EU  laws are decided by civil servants, and of 

the remaining 30% only half make it to the ministers at the Council (for an explanation of 

EU structure and the structure of the gove rnments in the study, see Appendix 2).  In 

addition to the EU, it is possible that the governments of individual nations also have 

motives besides those most frequently stated.  Therefore, less manifest motivations, such 

as the control of certain parties, are important in an analysis of law. 

 Ultimately, the f raming of the issue by lawm akers is instructive as to how they 

see the issue, and what they cons ider meaningful threats.  For exam ple, in the p roposed 

framework decision authors only mentioned ne o-Nazis and right-wing racist groups with 

no mention of other groups often accused of bi gotry, such as radical im ams.  However, 

the motives and interests of lawmakers themselves are not the only important ones.  Hate 

speech laws are m eant to m anage social conflict, and as such  many groups will be  

interested in affecting the outcom e.  In so cieties as complicated as modern W estern 
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nations, many factions will be competing, thou gh what their views will be is not always 

readily apparent.   

As the case of Pim  Fortuyn m ade clear, groups such as ho mosexuals that are 

generally regarded as victims might see their biggest problems coming from other groups 

also generally considered to be v ictims such as Muslims.  Other cu lture clashes, such as 

Muslim women in France wanting  the right to  wear head scarves in s tate run s chools 

while the French government upholds the ban to  further secularism and women’s rights, 

have erupted.  (Interestingly, the EU tells  Turkey, which does not allow the wearing of 

head scarves in sta te institutions for much the sam e reasons as France,  to change its  

policy in the name of “human rights” if it hopes to join the EU (Rumford 2002).)  

While the framers of the laws, whether at the EU council or at one of the national 

governments, might conceive of hate speech as only emanating from right wing groups in 

the majority cultures to minorities, women, or homosexuals, sometimes this is no longer 

the case in reality (one exam ple being hate re lated incidents against Jews in France a nd 

much of the rest of  Europe, which is m ainly committed by Muslim s (Frankel 20 03)).  

Some legal theorists advocate laws agains t racism that would only protect m inority 

groups, and little if any m ention is made of what happens if the racism  is minority on 

minority (Tsesis 2002).  Given that the majority culture has more institutional power, this 

argument can be understandable and especia lly so in Europe, where a num ber of 

politicians who at the very least border on th e fascist were eith er elected to national 

power (Jörg Haider in Austria) or garnered a rather large percentage of  the national vote 

(Le Pen in France).   
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 What does each group think of the various  hate speech laws, especially when  

confronted with the co nflicts they entail?  For exa mple, conservative religious groups 

might not agree with laws that  ban “insulting” speech against homosexuals, especially if 

there is no religious exempti on provided for.  However, Islam ic advocacy groups m ight 

disagree with this law, but still desire a law which protects them from harmful speech.  At 

the EU level, these sam e groups might want laws that protect them  from criticism from 

someone like Fortuyn, but cringe at the pass ages which prohibit trivialization of the 

Holocaust.  Likewise, Jewish groups might agree with the sections of the laws forbidding 

trivialization, but become queasy at the thought  that Muslims could use hate speech laws 

against them by claiming Isr ael is a “Nazi ” state and ins isting it h as committed war 

crimes.  Therefore support for such a state must be trivializing suffering of Arab refugees.  

Given the greater num bers of Muslim s than Jews in m any European countries, som e 

politicians have openly advocated b eing more receptive to Muslim  claims than Jewish  

ones in order to gain votes (Frankel 2003).  Then there are other groups: women’s rights 

groups, civil liberties groups, euroskeptic gr oups and politicians, Hindu Indian groups, 

who will all have ther e own views, possibly with many conflicting self-interests.  In 

addition, to the extent that these groups l obby for or against these laws, do they go 

straight to the EU, even if what they are concerned with are national laws?  For example, 

since an E U directive or fram ework decision is binding on all states, perhaps groups 

would find it best to go straight  to Brussels (the EU capital) instead of bothering with the 

nation-state.  Soysal (1997) notes this trend with Muslim associations.  Lastly, to what 

extent are groups claiming a right to retain their own culture and what is the response by 
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governments to this claim to a separate group identity, and can this mean less emphasis is 

being given to individual ri ghts as a guiding principle? As Soysal (1997) notes, “the 

universal right to ‘one’s ow n culture’ has gained politic al legitimacy, and co llective 

identity has been redefined as a category of  human rights.”  W hile she notes that often 

Muslim groups, such as Muslim  women in France, use the discourse of individual rights 

and other ideas of W estern society to prom ote the right to r etain their culture, in some 

cases groups have argued for collectivity at the expense of individual rights.  W riting in 

The Guardian, which is generally considered a liberal British newspaper, writer F aisal 

Bodi advocates policy makers treat the Muslim community as “an organic whole” and set 

up Muslim-specific women’s shelters in whic h Islamic laws (sharia) and views of the 

family would prevail.  British women’s refuges, he claims disapprovingly, “tear apart our 

families” and are rife with homosexuality (Bodi 1999).  Other ideas for s eparate criminal 

courts for Muslims, using sharia to decide innocence or guilt and appropriate punishment, 

have also b een broached.  Therefore, the claims of each group are im portant.  At this 

point it should be noted that no group is monolithic and not every group always operates 

out of self-interes t or sees its self-interest in the same way, so the re will potentially  be 

intra-group conflict as well.   

Timeline 

 This study examines attempts to change hate speech legislation in the European 

Union, United Kingdom, Canada, and Sweden in the 2000s.  The following table presents 

the year the legislation was passed by each government. 
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Table 1.  Year of proposal and enactment of hate speech legislation 

Government
Year EU UK Canada Sweden

2001

2002

2003

2004 Bill signed into law

2005

2007

Submission 
of proposed 
Framework 
Decision to 
Combat 
Racism and 
Xenophobia

First attempt to 
add protections 
based on religion 
to Public Order 
Act, attempt fails

Private member bill to 
add protections based 
on sexuality to Criminal 
Code

Member 
States meet 
to discuss 
proposal

Protection for sexual 
orientation added to 
hate speech legislation

Italian 
delegation 
places a 
general 
reservation 
on the 
proposal

Second attempt to 
add protections 
based on religion 
to Public Order 
Act

House of Lords 
removes language 
to add religious 
protections

Legislation 
passed
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 All of the p roposals examined were submitted within a few years of each other.  

All of the national proposals were modifications to existing hate speech legislation in the 

form of adding a protected category: religion in the UK and sexual orientation in Canada 

and Sweden. 

Public opinion 

 While public opinion is not the m ain focus of t his study, it can be a fac tor in the 

passage of legislation if opposition of s upport is strong en ough.  The following table 

presents data from  the 2002 European Social  Survey for selected European nations on 

public support for laws prohibiting promoting racial or ethnic hatred.  The year 2002 wa s 

chosen as it was close to the subm ission of the proposal for the EU framework decision 

(late 2001), which is the m ain focus of this  study.  (Also, the proposals from  the UK, 

Canada, and Sweden we re seeking to include protections for religious groups or sexual 

orientation, for which data was not readily av ailable).  Respondents were asked if a law 

against promoting racial or ethnic hatred was good or bad for a country.  They were given 

an eleven point scale, ranging from 0 (extre mely bad) to ten (extrem ely good).  F or the 

table below, scores of zero to three were labeled bad, four through six were neutral, and 

seven and above were labeled good. 
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Table 2.  Law against promoting racial or  ethnic hatred good/bad f or a country, 

2002 European Social Survey 

   

 No strong patterns are evident in th e data.  In southern Europe, Italy an d Greece 

were among the least supportive of  legislation against prom oting racial or et hnic hatred, 

while Spain was a mong the m ost supportive.  Denmark was one of the m ost negative 

while the other Scandinavian nation of Sweden was one of the most positive.  Overall, in 

all nations, at least a slight  majority of respondents though t the legislation was good for  

their nation, and in most nations solid majorities held that opinion. 

Research questions 

 This study will expand the literatu re in several ways.  First,  it will ex amine how 

the issue of hate speech is constructed as a problem, who is defined as a victim, and what 

type of punishm ent is advocated for offende rs.  How are incidents such as 9-11, the 

speech of controversial figures, and the assass inations of some of these figures used to 

define speech eith er as a problem  or as something needing protection?   Second, the 

Country Bad Neutral Good
Austria 12.4% 17.5% 70.2%
Belgium 21.1% 19.6% 59.3%
Germany 12.2% 15.1% 72.8%
Denmark 26.7% 14.1% 59.2%
France 19.3% 15.2% 65.6%
United Kingdom 12.9% 17.3% 69.7%
Spain 9.4% 19.2% 71.3%
Greece 24.9% 22.6% 52.6%
Sweden 8.4% 8.0% 83.6%
Italy 25.3% 24.4% 50.3%
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impact of an international body, the EU, on these laws is taken into consideration.  While 

previous studies have looked at the EU, they very often examine economic policies and 

rarely do they consider the potential impact of EU law on a non-EU country.  This study 

includes a non-EU country, Canada, for this pur pose.  Third, it will be a com parative, 

sociological study of hate speech laws, to  see how and why they developed certain 

differences.  One of the main questions focuses on the interaction between the EU and the 

UK, and intera ction of two ins titutional structures.  W hile there hav e certainly been 

books written on free speech as an  issue (for exam ple, see Bellam y 1996), these take 

more of a legal perspective or examine how the laws should be formed.   

 In summary, the main questions this study will address are: 

     1.  How is hate speech defined as a problem? 

-How are the issues framed by the lawmakers?  What are the manifest and latent reasons 

for the laws? 

2. Do groups go straight to the EU to voice their concerns about national issues? 

3. How does the Member State influence the EU and how does the EU influence the 

Member State?  In the case of Canada, is  there an indirect role other countries 

play in the development of Canadian hate speech law? 
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Chapter 2.  Theory and methods 

Introduction 

 Enacting new laws often entails multiple processes, including defining the issue to 

be addressed, determining the appropriate action necessary in the legislation, mobilizing 

groups and society to get the support necessa ry to pass the legisl ation, and convincing 

prosecutors and law enforcement officials to enforce the law.  In addition to the efficacy 

of mobilization efforts, the organiza tion of a society, its le gal system, and its various 

institutions all affect the likelihood of change. 

 This work draws on social constructionist  theory, social movement theories such 

as framing theory, and new institu tionalism theory to addre ss the institutionalization of 

hate speech legislation. 

Social Construction 

 Societies routinely see som e aspects of social life as prob lems needing 

intervention, while others do not get the sam e attention. Drugs, crime, satanism , and 

witchcraft have all been deem ed pressing so cial issues requiring a response at various 

times in U.S. history (Reinarm an 1997).  Of ten the belief held by the public is that 

authorities respond with appropriate legi slation, punishment, and public denunciation 

based on the actual seriousness of the problem.  However, the process of defining what is 

an issue and the societal response needed  is not always in proportion to the true 

magnitude of the problem .  Various segm ents of society define the problem , its 

importance, and the solution based on what they see as needing attention.   
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Conversely, some social problems are ignored by legislatures and/or the public at 

large due to a lack of people willing to bring attention to those problems, a minimization 

of the problem, or to elites unwilling to address the problem despite high public concern 

over the is sue.  (This  negation o f a problem  has received less attention in s ocial 

constructionist literature, presum ably due to the f act that of ten nothing is b eing 

constructed, just ignored, except when the problem  is being actively m inimized.)  For  

example, Danish political parties in the 1990s refused to address the issue of immigration 

despite widespread public c oncern until Anders Fogh Rasm ussen, the current prime  

minister of Denmark, made it a campaign i ssue in 2001.  His election m arked the first 

time since 1920 the Social Dem ocratic Party lost its position as the largest party in the  

Danish parliament.  This perceived inattent ion to i mmigration has been noted in other 

European countries, such as the Netherlands  and France, as well as the United States, 

with critics of the elit es claiming the issue is either i gnored or that the elites unfairly 

demonize those who address it at all.2 

Crime fighting groups, anti-drunk driving groups, ethnic civil rights groups, the 

media, politicians and m any others all have motivations to m ake their issu es seen as 

vitally important and needing immediate attention by the public and those with the power 

to enact legislation.3  State, local, and federal govern ments all have lim ited time and 

money, and as such can only address a finite number of topics.  Therefore, com petition 

                                                 
2  Pim Fortuyn of the Netherlands and Jean Marie Le Pen were both credited with addressing an 
issue other politicians were believed to be ignoring.  Fortuyn was a gay, generally left wing politician while 
Le Pen was of the far right.  
3  The media also has an incentive to increase the perception of a problem, and has been found to do 
so (Reinarmann 1997) 
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exists between groups with different goa ls—employment discrimination vs. hum an 

trafficking, increased educational funding vs . more resources for the poor--to get the 

finite resources of governments and elites in the media and elsewhere.4   

Social constructionist theory has been the m ajor theoretical perspective used in  

examining the form ation of social and polic y responses to social problem s.  While 

acknowledging the potential legitim acy of these issues, social constructionist scholars 

focus more on how these problem s are defined as opposed to determining the amount of 

actual harm caused.  These definitional pro cesses can include how social groups and 

society determine which societal phenomenon are problems in need of attention, the type 

of response needed, and who is an offender and who is a victim.   

Definitional processes first entail defi ning a social phenom enon as a problem 

worthy of some sort of  action.  The enactment of hate crime laws in the United States, 

like legislation on other issues , was not necessarily related to the seriousness of  the 

problem.  There was little data that reliably shows hate crimes were increasing at the time 

of legislation, and often the data that were offered as support for the prevalence of hate 

crimes were anecdotal or focused on one or  two horrific events or collected by groups 

motivated to pass these laws5 (Jenness and Grattet 2001).  In deed, hate crime legislation 

in general is often passed when violence is on the decline. However, intense lobbying by 

                                                 
4  One real life example of this competition of resources: there was criticism of the Bush 
Administration for using the Civil Rights Division of the Department of Justice to focus on human 
trafficking at the expense of enforcement of other civil rights laws. 
5  The Matthew Shepard  and James Byrd Jr. cases were used to try and pass hate crime laws for 
gays and blacks in Wyoming and Texas and elsewhere.   
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various groups in the 1980s and 1990s raised  hate crime’s prominence, and without such 

pressure this particular issue might not have received the legislative attention it did. 

 On other issues, guilt a nd victimhood can be narrowe d to only certain groups.  

Anyone can be a victim of an attack based on racial motives, but anti-hate crime groups 

in the United States advocated for hate crime laws using minorities as the vic tims who 

needed protection from white racist offende rs.  They desired laws that sp ecifically 

protected minorities, due to whites’ greater social, economic, and political power and 

because of the history o f oppression of minorities.  Lawmakers, however, were required 

to protect all racial groups due to the equal protection clause of the Constitu tion.6 

(Jenness and Grattet 2001)  Despite this st ructural limitation to th e implementation of 

laws that reflect precisely an  activist group’s interests, th ese groups can som etimes still 

influence media and enforcem ent decisions.  In cidents such as the Duke rape case have 

sparked debate on possible m edia bias on who is ignored in potential hate crim es and 

who is portrayed as offe nders.7  Publ ic views can then infl uence the perception of hate 

crime as well. 

 From imprisonment to fines to educa tion many different responses to social 

problems are available.  Som e groups m ay emphasize one or all of the available 

responses.  Given the seriousness with whic h the problem  must be  portrayed to get 

legislative and societal responses, it is reasonable to assum e that many groups will want 

                                                 
6  Protecting all racial groups quite possibly made the law more acceptable to both lawmakers and 
the general public. 
7  The Duke rape case involved upper class white males accused of rape by a black woman who 
were later declared innocent by the state of North Carolina. 
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harsher penalties for those guilty.8  The harsher the punishment, the stronger the message 

that an offense is taken seriously by society.  

Social constructionist theories do not focus on the methods by which some ideas 

become institutionalized and achiev e dominance.  Social movem ent theories su ch as 

framing theory and theories of institutiona lization such a s new institu tionalism provide 

theoretical insights into this process.   

Social movements, focusing events, and structural opportunities 

Those individuals, movements, and legislators in different nations seeking to pass 

legislation often use sim ilar tactics to f urther their goals.  Of ten emotionally moving 

anecdotes, or focusing events, that crystalli ze the issues are employed to change society's 

views and to further motivate action.  Howe ver, whatever m ethods are e mployed are 

shaped and constrained by the institutional structures of a society. 

The groups attempting to reform society use tools to influence legislators and the 

public’s view of the seriousness of a problem .  As noted in the section above, by nam ing 

a societal phenomenon as a problem, m ovements have been able to redefine something 

that was once accepted, minimized, or ignored (Jenson 1995, Fraser 1989).  If they  are 

successful, they chang e society’s norms--rules for eve ryday life f or beliefs and 

behavior—about who is guilty and what needs to be done about an issue.  The elites and 

movements’ opponents will then  become constrained to the new, m ovement-instituted 

norms and therefore ad apt to th eir ideas about an issue, and th ey will open up new 

                                                 
8  Some groups, however, argue for less harsh penalties.  Anti-death penalty groups, obviously, are 
one example, as are some civil rights groups.  Some groups argue for what historically have been 
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opportunities for future m ovements (Holzer 2008, Ferree 2003, Meyer 1999). Every 

social movement wishes to alter the status quo and will therefore encounter at least some 

opposition, depending on how rad ical the change is, public opinion, willingness  of the 

elites to acquiesce to the dem ands, and tim e available an d competing interests if the 

change desired is legislative.   

The amount of opposition will vary greatly on the basis of how much of society a  

group wants to change (ie how m any norms it wants to alter and how im portant those 

norms are) and which factions in society want  to prevent change.  The norm s favored by 

the most powerful have the best ch ance of surviving any challenge, since they are in  the 

best position to stifle change and because they  are often given more credibility than those 

with less status.  Those with ties to establis hed cultural elites are often m ore able to  

change the culture than those who do not po ssess such ties (Santoro and McGuire 1997, 

McAdam 1994).  As noted in the following section on institutionalization, institutions and 

the elites set the rules a nd mediate the movements (Skrentny 2006, Amenta et al 2005, 

Amenta et al. 1994).  T he political connections of a social move ment naturally affect its 

efficacy as well.  Some movements receive funding from governments themselves, which 

can give them greater access to  legislative power than other move ments.  The European 

Union provides financial support as well as in put on legislation to both European and 

international groups that are in  line with its legislative goals , thus giving them a strong 

lobbying advantage (Beetham and Lord 1998; Danese 1998).  These groups are provided 

                                                                                                                                                 
considered harsh penalties for hate crime/hate speech, but historically more lenient sentences for 
“traditional” crimes, such as murder. 
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financial support as well as acces s to EU wo rking groups and those writing  legislation, 

allowing them access others do not have. 

However, the beliefs of those with the highest status or the most power are not the 

only ones relevant to society.  Sometimes grassroots activism merely involves pushing on 

an open door, as the elites do not have a strong opinion for or agains t an issue and will be 

persuaded by whoever has the loudest voi ce (or gives the m ost money to political 

campaigns.)  Occasionally the desires of the elites are at odds with m uch of the 

population of which they are a part.  W hile very often the elites wi ll achieve their goals 

by virtue of their greater power, sometimes mass mobilization can defeat those with more 

influence.  The defeat of the immi gration legislation of 2007 provides an exam ple of a  

motivated group of citizens persuading U.S. se nators to change thei r votes on an issue. 9  

Social movements without access to elites m ust recruit from the masses, and the beliefs 

of citizens with less power or statu s matter in these recruitment efforts.  As witnessed in 

the immigration debate, the internet has gi ven grass roots social m ovements a broader  

reach and the ability to for m networks acros s the world.   It also p rovides a way to 

disseminate information quickly and encourage quick action.10 

In addition, those oppo sed to a movem ent can organize oppositio n, a proces s 

referred to as counterm obilization.  Naturally this will gen erally not o ccur if a social 

movement is not successful.  Meyer and Sta ggenborg (1996) have noted three conditions 

                                                 
9  It must be noted that there were people in the media, generally considered part of the elite, such as 
Lou Dobbs who were strongly against the legislation as well.  It is possible that his influence increased 
opposition among his many viewers, but it seems more likely that he had many viewers because of his 
opposition. 
10  Some commentators attributed the defeat of the immigration bill to the political blogs on the 
internet  
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that increase the likelihood of a countermovement forming: if the movement is becoming 

successful, if the goals of the movement threaten powerful interests, and third, if political 

allies are in favor of the countermovement. 

Various methods are employed by groups se eking societal change and by their 

opposition.  One such tactic involves the use of a “focusing event,” such as the previously 

mentioned murders of Pim Fortuyn and Theo van Gogh, as well as the 9-11 attacks and 

the anticipated backlash against Muslims.  Extreme incidents are often used by legislators 

and social actors in many nations to demonstrate the necessity of action (Kingdon 1984).  

The brutal killings of James Byrd Jr. and Matthew Shepard were used by civil rights and 

gay rights groups to bring attention to hate cr ime in the United States w hile the EU used 

the election of extremist Jörg Haider in Austria to encourage passage of the legislation to 

combat racial dis crimination.  These an ecdotes serve multiple functions, from 

crystallizing the seriousness of a problem , to demonstrating the nece ssity of action to 

prevent future atrocities, and to shame those who oppose a movement’s position. 

First, they can demonstrate the seriousness of an issue and consequently change a 

society's norms and public opinions.  Initially it can help define som ething such as hate 

crime as a social problem .  In addition, t hose who did not believe a social proble m 

required legislative action m ay be persua ded to support new laws after a m urder 

motivated by bias.  If the central figure in  the focusing event has a strong following, as 

Pim Fortuyn did at the tim e of his murder, this c an solidify those committed to a certain 

agenda.  However, even an incident involving a previously unknown person can 
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transform a movement and boost support for a cause through the nature of the event itself 

and through the vulnerability of the victim. 

Second, by using extrem e anecdotes, thos e framing an issue can often rally 

supporters and influence offici als who have not acted on an  issue bef ore the dram atic 

incident.  A focusing event gi ves advocates a tool to  symbolize a caus e and to sh ame 

opponents.  This is an im portant equalizer if  those resistant to m ovement goals have 

greater influence and/or power in society.   

It is no t only social m ovement activists that can change a socie ty.  Ins titutional 

structures themselves advocate and create opportunities for legisl ative action.  In the 

context of much legislation at the EU level, the governm ent of the E U and non-profits 

funded by the EU advocate adoption of la ws over the objection of  some national 

governments, and not n ecessarily the support of  the European populace.  In th is case, 

institutional theory can provide insights into  the processes that pr oduce these results not 

readily found in social movement theory. 

Often the mobilization of interest groups occurs after, not before, implementation 

of policies (Pierson 1993; Skocpol 1993).  New legislation can open up opportunities 

previously closed to groups through fundi ng or incentives for people to join the group 

(Pierson 1993).  The content of  legislation can also mobilize action; legislation favorable 

to a group’s goals can encourage m embers to lobby for more sweeping action, while 

policy that is counter to a group’s goals can motivate m ore forceful m ethods.  An 

example of the first type of these m obilizations can include gay rights groups advocating 

the inclusion of sexual orientation  in hate cr ime laws af ter the pass age of such laws 



25 
 

protecting people from attacks based on race.  Protests against the Iraq war and abortion 

policy can be included in the second type. 

The European Union has provided an addi tional layer for social m ovements and 

lobbyists to target for societal change.  Th e focus for many groups is no longer solely on 

the national level but also on the international a rena.11  Indeed, the EU has granted itself  

the authority to act in certain areas,  as it did by adding Article 13 to its Treaty of Rom e 

during the 1997 European Year Against Racism .  Through the EU’s European Court of 

Justice (ECJ) the EU has decided the overwhelming majority of cases in its favor over 

national practices (Cich owski 2004).  Lobbying must still occur at th e national level,  

however, as EU m ember states can vote dow n legislation, either through a qualified 

majority voting or through an automatic veto.12 

As the EU determ ines national law in many areas, it is of ten advantageous to 

focus on the EU in addition to national gove rnments as national governments themselves 

have to adapt to the authority of a supranational governing structure.  The process of EU 

integration itself may change the way politic al actors view a social problem  (Lavenex 

2001).  Nations, social m ovements, and the E U may all disagree on  issues such as 

whether the problem  requires transnational attention and whether the EU has  the 

authority to address the problem, the scope  of the p roblem, and the def inition of the 

problem among others.  Often nations will want to preserve authority o ver an area and 

therefore emphasize the local nature of the problem while the  EU has a com peting 

                                                 
11  However, there have been transnational movements for well over a hundred years, from the 
antislavery movement to Greenpeace (Tarrow 1996). 
12  The first two pillars have automatic veto. 
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interest in detailing th e problem’s international scope.  Inevitably  some of these 

arguments will involve not the problem itself but issues of sovereignty and intrusion of a 

newer form of governm ent.  An exam ple of these competing views involves European 

refugee policy, with disagreements over basics such as who is a refugee and who should 

offer protection.13  As th e EU sets  law f or its members, how it f rames the issues of 

interest changes the debate:   

by acting as a source of fra ming devices; by excludin g specific ideas an d 
depriving them of a constitu tional basis; and by increa sing the reson ance of 
particular devices whilst weakening others.  Once institutionalized in the 
EU acquis, policy frames become independent of underlying power relations 
and continue to shape the course of political action even after the advocacy 
coalitions that facilitated their emergence have changed. (Lavenex 2001) 
 
Social movements that agree with its  normative views will find it easie r to access 

power, while others will not have the sam e influence.  As noted earlier, the EU funds  

groups and seeks out those with  whom it finds common policy interests, thus increasing 

certain groups’ opportunities while dim inishing others’.  The EU  can also create  

opportunities for groups and policies by changing its legal structure in ways that promote 

certain goals—an example of this would be the proposed EU Constitution—and once the 

new structure is implemented it shapes future policies as well.  The framing of the debate 

over a policy can becom e increasingly constrained as the norm s of policies are ac cepted 

by participants. 

 Much of the research on Europeanizati on overlooks the processes involved in the 

phenomenon and instead focuses only on im plementation of policy from the EU down to 

                                                 
13  Some of these issues have occurred at every level, but the addition of a transnational forum adds 
competing voices. 
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the national level.  This ignores the dynam ic nature of dom estic actors at both the  

national and EU level in earlier stages of policy formation, as well as Europeanization 

that can occur through more i ndirect channels.  This “boo merang pattern” developed by 

Keck and Sikkink (1998) describes the process of non-governmental actors lobbying both 

the national level and the EU to further thei r domestic goals.  Domestic actors can lobby 

the EU for passage of legislation or for s upport for their agendas, and then use the EU 

response (if favorable) to press for change in their respective nations.   

With the advent of the European Uni on and other transnational governm ents, 

activists now have multiple layers to target.  If an EU Member Sta te is reluctant to enact 

the desired legislation, a group can now bypass its own national government and mobilize 

at the European level to achieve its goals  (Keck and Sikkink 1998).  Indeed, a reluctant 

member state m ay find social m ovements in its borders are m ore likely to bypass its 

government in favor of the EU than movements in more receptive nations.   

It is not only EU legislati on that can cause a member state to adapt to E U norms, 

but much as with hate crime laws in the United States, EU members may choose to adapt 

even without a law on the books. The policy frames adopted by the EU--even if  not 

enacted as binding legislation— can give legitim acy to those advocating change at the 

national level.  Therefore social movements may use the EU to exert both a direct impact 

on member states as well as an indirect impact to influence social change.   

New Institutionalism 

Numerous theories have exam ined how change is effected in society through 

government structures and how governments themselves interact with each other to reach 
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agreements.  While many of these theories do not specify the mechanisms by which ideas 

become institutionalized, new institutionalism fills this gap by focusing on this process. 

This focus is especially important for studies examining new policy areas and developing 

institutional structures such as the EU.  On issues such as hate speech, the EU has many 

models from which to draw, and how it choos es among available paths (or if it chooses 

its own path) is a question to be addressed by social science research.    

Those constructing the problem and advocating societal and legislative change are 

constrained by the political ins titutions in which they are operating.  As Jenness and  

Grattet (2001) noted, activists campaigning for hate crime laws in the United Sta tes were 

required to accept laws that protect everyone because of the equal protection provision in 

American law, despite m any preferring laws that would only cove r minorities.  Other 

studies have exam ined how various policie s have resulted through an interaction of 

activism and institutional constraints (Halfmann 2003; Hattam  1992; Skocpol 1992).  

New institutionalism has noted this interp lay.  Institutions are seen as more than the sum 

of their parts and, contrary to previous or ganizational theories, can include cultural and 

ideological components (DiMaggio and Powell 1991).   

In new institutionalism an institution in the social sciences is generally defined as 

an “organized, established, procedure” that s hape individual actions (Powell and 

DiMaggio 1991).  Institutions, li ke societies, are not static  entities but ha ve their own 

histories and internal processes that have deve loped over tim e.  Institu tions define the 

rules that allow or disallow agency; they can both constrain powerful actors as well as 
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create opportunities for others who would otherw ise not be able to effect change (though 

they can also do the reverse).   

Both structural and cultural patterns  are con sidered institutions and can  include 

entities from corporations and governm ents to marriage and voting.  For example, 

marriage, in the W est at leas t, is accom panied by certain rules and custom s that have 

developed over tim e; a m an may marry only one wom an, same-sex unions are not 

marriages (though this has changed in some Western nations), certain procedures must be 

followed for dissolution of a m arriage, and the marriage usually occurs through a type of 

ceremony.  The rules governing m arriage are wi dely accepted and a ppear natural to 

members of that particular society ; therefore they do not require constant societal 

mobilization to perpetuate the sy stem.  T hose who violate the rules, by, for example, 

committing bigamy, will face both  formal sanctions, such as criminal legal action, and 

informal, such as disapproval from neighbors and co-workers.  However, because of  this 

any dramatic changes to the institution of marriage--or any other institution— do require 

social mobilization to successfully affect change. 

 Institutionalization is the process by which rules and norm s are for med and 

embedded in institutions (DiMaggio and Powell 1991).  As a social phenom enon is 

increasingly institutionalized an increasing number of norms will be developed to govern 

behavior.  Both the legal and m edical professions in the past did not require licenses or  

specific educational requirements whereas now in the U.S., European states, and m any if 

not most other nations the process for becoming a lawyer or doctor is highly formalized.  
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 In Europe, much attention has been given to the differences in the development of 

the welfare state.  Various researchers have found that the different types  of institutional 

structures impacted the resulting system s (Esping-Andersen 1990; Esping-Andersen 

1996; van Kersbergen 1995). 

 It is not only the rule s of institutions that shape social change, but the cultu re of 

the elites of the institutions themselves (Holzer 2008, Skrentny 2006, Amenta et al. 2005, 

Amenta et al. 1994).  The elites will have vi ews that may or may not be receptive to a 

particular change, and this will af fect how any change is implem ented.  As Kiewiet and 

McCubbins (1991) note, “there is  almost always som e conflict between the interests of 

those who delegate authority (principals) an d the agents  to whom they delega te it.  

Agents behave opportunistically, pursuing their own interests subject only to the 

constraints imposed by their relationship with the principal.”  Pollack (1997) found this to 

be the case with the European Comm ission, and Cichowski (2004) with the European 

Court of Justice, which each had its own interests and views —and acted on them—when 

possible.  Changes in th e institutional structure of the EU—such as the adoption of the 

codecision procedure established by the Maas tricht Treaty—have lessened the form al 

agenda setting power of the Comm ission.  Ho wever, other factors, such as technical 

knowledge (or the lack thereof) of Member States affect the ability of the Commission to 

implement its views.14 

Institutional isomorphism 
 

                                                 
14  The Maastricht Treaty, also known as the Treaty of The European Union, came into force 
November 1, 1993 and instituted wide-ranging change into the structure of the European Union.  It 
furthered supranational integration. 
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 Often once one entity —whether a business, g overnment, or other ins titution—

adopts a new practice, others wi ll change their organizations to match that of the original 

entity.  This new practice is then se en as the standard procedure a nd is widely adopted, 

despite not necessarily being suited to all of the adopter s.  According to Max W eber 

different interests and f orces in society— competition between capitalists, competition 

between states, protection of both rulers’ and bourgeois intere sts—led to the 

bureaucratization of so ciety.  Bureaucracy wa s an inevitable, ration al expression of 

societal organization and becam e a perm anent feature of societies that adopted it.   

Isomorphism is the pr ocess that restricts institutions in the sam e organizational field; 

institutions “that, in the aggregate, constitute a recognized area of institutional life”. 

 Powell and DiMaggio (1991) argue that the causes and reasons for 

bureaucratization have changed.  Institutions in the same field will become more similar 

over time (Powell and DiMaggio 1991).  Larg ely due to the state and the professions 

there has been this increase in sim ilarity, though not necessarily m aking organizations 

more rational or efficient.    

 There has been much attention on the e ffect of international norm s and rules on 

domestic policies (Sikkink 1993; Finnemore 1993; Ikenberry and Kupchan 1990).  Som e 

of this is due to legislation, while other m ethods are more indirect.  For example, the EU 

used reports from  meetings to effect chan ge on ethnic issues  (Kelley 2010).  These 

transnational techniques of shame have been used to encourage behavioral change on the 

part of nations on issues such as trea ty compliance and hum an rights violations 
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(Ikenberry and Kupchan 1990; Sikkink and Finnemore 1998; Chayes and Chayes 1996;  

Moravcsik 1995). 

 In a discussion of European integ ration, Knill and Lehm kuhl (1999) noted three 

mechanisms by which integration (and in creasing isomorphism) is achieved.  Positive 

integration requires concrete change from Member States, leaving little discretion in the 

resulting institutional model or policy.  Environmental policy, and the implementation of 

such policy at the Mem ber State level, has pr oduced research on this  type of integration 

(Haverland 2000, Knill 1998).  Negative integration is the removal of domestic barriers, 

for example in trade policy.  By opening m arkets, domestic opportunities are changed, 

even though there is not a spec ific, concrete regulation m andating a specific outcome in 

an industry.  The final, weakest type of integration, is framing integration.  This type of 

European policy neithe r requires p ositive outcomes or removes barriers tha t change 

institutional opportunity structures, but instead acts by “altering the beliefs and  

expectations of domestic actors” (Knill and Lehmkuhl 1999).  It is intended to change the 

domestic climate of Member States   to one  more favorable of th e EU’s position and is 

particularly likely when there is a lot of  conflict over a policy, and when institutional 

conditions prevent stronger legislation from being enacted.   

Methods 
 
 In any qualitative comparative case-st udy research, the various observations 

should be similar on traits not relevant to the study, to control for as many variables as 

possible.  While this goal can never completely achieved, it minimizes other explanations 

for the differences in the studied outcom es.  Therefore, differences in the observed  
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phenomenon—in this case the different form ulations of hate speech laws—can more 

easily be attributed to specific factors (Ragin 1997).   

 In addition, it should be remembered that each of the variables might not have the 

same effect across observations.  The context of a variable is important, and in this study, 

that context will likely change with each country (observation) studied (Ragin 2000).  For 

example, if one were to conduct a cursory examination of the im plementation of hate 

speech laws, one might assume they would be  similar in the UK and Canada, due to  the 

wording of the laws, th e fact that both are Western nations with a shared history and 

therefore comparable institutional structures, and so on.  However, it might be discovered 

that while the UK has recen tly prosecuted Muslim clerics for hate spe ech, Canada has 

been reluctant to do so despite similar sermons by religious leaders in each country.  This 

could be because of the recent terro rist attacks in London, t he recent attention given  to 

terrorists who were discovered to  have eithe r lived in Brita in or who have Britis h 

citizenship, or the recent docum entaries of extrem ist statements from som e Islamic 

leaders.  These recen t historical differences between the UK and Canada m ight affect 

popular opinion in the two countries and wher e each will concentrate its resources and 

energies in enforcing various laws.   

Units of analysis 

 The United Kingdom’s legal sy stem will be the prim ary focus at the national 

level; Canada and Sweden will be a secondary focus, used m ainly to qualify the results  

from the UK.  The developm ent of each country’s recent changes in hate sp eech 

legislation will be examined in the national and international context. 
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The United Kingdom 

 Numerous attempts to add religion as a protected category under its hate speech 

protections failed in recent years out of con cerns that it would place too m any limits on 

freedom of speech.  During th is debate over the UK' s national law the European Union 

tried to persuade the UK to adopt more stringe nt hate speech laws.  Debate between the 

EU and UK ranged from which groups should be  covered to what type of speech should 

be prohibited.    

 The case of the UK represents the tens ions occurring when a relatively newly 

formed international governing body attem pts to expand its powers and pass legislation 

that a natio n with a long legal his tory and tradition of its  own opposes.  In addition,  

lobbying groups, from the religious, secular, and ethnic rights groups  advocated both for 

and against this new legislati on.  Therefore the history of the UK legislation represents 

multiple layers of pressure. 

Canada 

 Canada is the second nation included in  this study.  It shares a similar legal 

system with the  UK and the  Queen is Can ada’s head of state, yet it has developed 

somewhat different hate speech law s; for exam ple, it in cludes a p rovision for both a 

religious defense and for a defense if the st atement was reasonably believed to be true.  

Also, it contains a provision protecting hom osexuals from hate speech.  This addition to 

the hate speech legislation is what will be examined in this study. 

 While Canada is not part of the EU a nd therefore not subject to EU legislation, 

indirect influences of the EU might be discernible, and this  is the primary reason for the 
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inclusion of Canada.  As Cana da has often strived to be th e Sweden of North America in 

terms of social welfare, it might identify with continental Europe more than the UK.  This 

case, like the UK, can provide insight into  local (national) lobbying influences and 

potentially international lobbying from gay rights and other groups. 

Sweden 

 Sweden will be brief ly examined, as it has a c ontinental European system that 

diverges more greatly from the UK system  than does Canada.  Its hate speech laws are 

more restrictive of free speech  than either of the other two countries.  Like Canad a, it 

protects homosexuals but unlike the other tw o countries to be studied it only protects 

minority racial/ethnic groups instead of all ethn icities.  This could be due to an emphasis 

in the Anglo-sphere on equal protection that is not as strong in Sw eden, or some other 

historical or legal difference between the count ries.  As an exam ple of the legal history 

and culture constraining actions, the emphasis on equal protection in the United States is 

why hate crim e laws in the various  states protect everyone, regardless of m inority or 

majority status, even though th e debate and som etimes preferences of lobbies focuses 

only on the need to protect certain groups (Jenness 2001).   

 The EU directly affects both the U K and Sweden through its legislation, and it 

can affect non-EU countries as well.  As su ch, it will be the unit of analysis at the 

international level. 

The EU 

 The EU is i mportant both because of its  status as a lawmaking entity  with its 

members and as an exp orter of its laws to  nonmembers in both the eco nomic and social 
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realms.  The British an d Swedish legal sys tems are directly affected by EU legislation,  

and the study of the EU  can give one of the clearest case studies of what happens  when 

international and nation al legal systems disagree on legislation.  Europ ean institutions 

such as the EU have also shaped national policies indirectly through the use of norms and 

incentives as well as shame and punishment (Kelley 2010; Sikkink and Finnemore 1998). 

Variables 

The hate speech laws 

 First, the institutional structures of the countries and the EU  will be analyzed to 

determine the constraints on the c onstructions of the various laws. 15  Part of the 

restricting structures possibly determining the outcome of the laws is th e history of the 

laws themselves.  For the UK this history can be obtained entirely or almost entirely from 

secondary sources that trace the history of such laws.  For the EU, previous international 

treaties and older EU/E C documents that addre ss race issu es will be u sed to trace th e 

development of the current EU framework decision, both the proposal and final draft.   

 While the histories of the laws are not  the m ain focus of this study, they are 

important for a couple of reasons.  First, when a law is a first of its kind it must overcome 

greater obstacles to be enacted  than sim ple additions or modifications to curr ent laws 

(Jenness 2001).  For exam ple, the additi on of another group as protected, such as 

religious groups to a racial/ethn ic hate speech law can be portray ed as fair and simply 

including those previously excluded without reason.  However, the initial debate over the 

racial/ethnic hate speech law could have f aced more opposition due to the novelty of a  
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hate speech law at the tim e.  All of the nations  have had h ate speech laws for decades 

before the recent p roposed modifications.  Each nation might have needed more social 

movement and lobbying activity and a focusing event to get the ini tial law passed, while 

now less effort is needed.  As such, knowing that these types of laws are not new m ight 

influence how much movement support is necessary to get the changes pass.  Conversely, 

if the addition of religious protection in the UK or homosexuals in Sweden in Canada did 

face stiff opposition that could indicate a fundamentally different view of these groups as 

compared to racial/ethnic groups or increased opposition in this time period to these laws 

in general.   

 Second, how a law was initially conceived can constrain its future form ulations.  

For instance, the main UK law that addresses hate speech is titled the “Public Order Act” 

and was initially enacted in reaction to fascism in continental Europe and fears of fascism 

spreading in Britain and the desire to maintain order (Fennema 2000).  Anti-semitism was 

linked with fascism, and the f ight against an ti-semitism was part of  the anti-f ascism 

campaign.  This m ight explain the reluctance of  the British to crim inalize speech that is 

simply “insulting” as the initial law was more interested in preventing the ins titution of 

fascism in the UK and not racism per se.  However, the  initial p roposal of the EU 

framework decision is “Proposal for a Council Framework Decision on combating racism 

and xenophobia”.  Acts of racism and xenophobi a include actions that are less 

threatening to th e public order, such as rude behavior or comm ents or criticizing 

                                                                                                                                                 
15  As mentioned earlier, an example is that the states in the United States were required to write 
their hate crime laws in specific ways due to the legal tradition of equal protection under the law. 
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government policies on immigration rather than inciting mobs, and therefore if the task is 

to reduce certain attitudes or beliefs making insults a crime can make sense. 

 Debates by politicians at the national and international levels and the changes they 

make to the bills  in the various parliaments will be used to e xamine the claims made by 

various legislators, the success of those claims, and the extent to which hate speech laws 

from other jurisdictions a ffect the opinions of  the law makers.  Other governm ent 

publications, such as the of ficial EU journal, will also be  used to gain insight in to the 

opinions of lawmakers, as will any newspaper or magazine interviews. 

 Politicians are not the o nly ones involved in the legislative process, and as such 

any document filed by organizations, such as governmental research organizations (eg, 

the European Union Agency for Fundm ental Rights, formerly the European Monitoring 

Center on Racism and Xenophobia) or non-gove rnmental groups, in support or against 

each law is included in  the study.  A t the EU level though, it should be rem embered that 

often the social movement organizations that are asked to give opinion were specifically 

recruited by people inside the EU, and as such might simply reflect the opinion of the EU 

Council or Commission. 

 Outside of the legal process, opinions of  the laws from religious groups, civil 

liberties and civil rights groups , newspaper articles and opinion pieces, both euroskeptic 

and pro-EU groups and various other soci al movement groups at the national and 

international levels were used from their newletters, email alerts, websites, and 

interviews. These m aterials revealed inter a nd intra group  divisions of the hate sp eech 
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laws and proposals, as well as the claim s made by each group.  Other studies, such as 

Halfmann (2003) have used similar techniques to determine how laws were implemented. 

 The interviews were conducted prim arily to gain inform ation from people who 

had inside knowledge.  This was particularly im portant regarding the EU fram ework 

decision, as many of the m eetings were beh ind closed doors and in volved multiple 

Member States and o ther actors.  “Elite in terviews” with key inf ormants can p rovide 

information otherwise unavailable (Berry 2002;  Dexter 1970).  The following interviews 

were conducted (names are provided in Appendix A): 

 Member of the European Parliament A 

 Member of the European Parliament B 

 European Network Against Racism Director 

 Commission on Racial Equality official A 

 Commission on Racial Equality official B 

 UK Home Office official 

 Criminal Justice Unit, Directorate General Justice, Freedom, and Security,  
 European Commission official 
 
The interviewees had knowledge of the deliberations on the framework decision, Member 

State views of the proposed legislation, and/or reasons for the proposed legislation.  

 The research questions of this study w ill be addressed th rough the use of these 

interviews and docum ents.  One of the core is sues is how hate speech is defined as a  

social problem by those advocating legislative action.  What are the reasons given for the 

proposed laws, what is to be crim inalized, and what sanctions are to be applied?  I n 

response, how do those opposed to hate speech laws fram e their opposition ?  Are 
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techniques such as focusing events u sed by each side to adv ance its view?  Do national 

groups in EU Member States bypass their own governments to lobby the EU directly? 

 The institutional structures of the governments influence the proposed legislation, 

whether it is through previously passed laws  or through the culture and views of those 

officials charged with drafting policy.  Interv iews with these officials and the docu ments 

produced by each gov ernment shed insigh t into thes e structures and their im pact. 

Negotiations between the EU and Mem ber State gov ernments over the p roposed 

legislation also reveal this clash of institutional cultures.  The presence or absence of  an 

indirect effect of the European proposals on Canada is also detected through these 

methods.   
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Chapter 3.  The European Union 

Introduction 

Timeline 

 The following table p resents key d ates in the developm ent and passage of hate 

speech legislation in the European Union.   

Table 3. Key dates in the development of European Union hate speech legislation 

 

  

 As a transnational entity, EU legislators and officials have a variety of models to 

choose from when enacting new laws.  From the strictness of the Germ an law to the 

relatively less restrictive UK law, many m odels were available within the EU, as w ell as 

in other countries such as the U.S.  The EU adopted a certain policy paradigm, or 

“framework of ideas and standards that specifies not only the goals of policy and the kind 

1996

2001

2002

2003

2007

2007 Proposal passed

Passage of Join Action to combat 
racism and xenophobia

Submission of proposed Framework 
Decision to Combat Racism and 
Xenophobia

Member States meet to discuss 
proposal

Italian delegation places a general 
reservation on the proposal

Proposal revived under German 
presidency
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of instruments that can be used to  attain them, but also the very na ture of the problem s 

they are meant to address.” (Hall 1992)  It was clear through docum entation and 

interviews that the proposal followed previous EU acts and intern ational treaties on hate 

speech, rather than ado pt a different appro ach that was less restrictiv e of free speech, 

such as that taken by the UK or U.S.   

 In drafting the proposal, the European  Commission’s legal service met with 

European NGOs such as the European Networ k Against Racism and representatives of 

the Council of Europe (CofE).16  Many topics were addressed in the proposed legislation: 

the type of speech that would be crim inalized and who was  an offender, how would  that 

criminal behavior be punished, who was a vict im, and the reasons or need for the law.  

The stated overall purpose for the proposed legislation included: 

 First, to ensure that racism and xe nophobia are punishable in all Mem ber States 
 by effective, proportionate and dissuasive criminal penalties, which can give rise 
 to extradition or surrender, and s econd, to improve and encourage judicial 
 cooperation by removing potential obstacles.17 
 

In describing the problem, the proposal sought  to eliminate “safe havens” by creating a 

uniform law across the EU, and to implement stiff penalties that would dissuade potential 

offenders from committing any of the proposed offenses.  The proposal claimed incidents 

of hate speech and hate crim e were increasing, thereby stressing the urg ency of passing 

                                                 
16  Interview with Commission official (2006).  The Council of Europe is a separate treaty 
organization which often advises the EU on legislation.  Its European Convention on Human Rights has 
been adopted by the EU.  It should not be confused with the Council of the European Union. 
17  Proposal for a Council Framework Decision on combating racism and xenophobia COM(2001) 
664 final 
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the legislation.18  The issue was thus fram ed as a press ing matter that was most 

effectively addressed by a transnational entity. 

Also cited was the u sefulness of an EU wide hate speech law in th e negotiations 

of international trea ties, in particular the draft C ouncil of Europe’s Cybercrim e 

Convention, which aimed to punish racist  and xenophobic speech on th e internet.  The 

Framework Decision proposal noted that an “EU common approach on this issue [hate 

speech] would reinforc e the EU position in the negotiation of such an instrum ent 

[Cybercrime Convention],” notably with regard to the U.S., which opposes som e 

provisions in the Convention a nd other international conven tions on the grounds of free 

speech.19  A united EU position was therefore seen as encouraging other nations to accept 

the EU view, and thereby reducing safe havens for hate speech in other jurisdictions and 

on the internet. 

The issue of hate speech  was consistently framed as a vio lation of human rights 

by the EU that trum ped the right to freedom  of expression.  This was consistent with its 

position in other documents, as well as the position of the Council of Europe. 

Constructing the Framework Decision on Combating Racism and Xenophobia 

Protected categories 

 As Jenness and Grattett (2001) note, one  of the prim ary interests of social 

constructionist scholars is “the assignm ent of victim status to som e individuals and 

                                                 
18 This claim of increasing intolerance has also been used by NGOs advocating for hate speech laws 
at the national and European level (interview with Dutch NGO official (2004) interview with ENAR 
official (2004).  
19  See https://conventions.coe.int/Treaty/en/Reports/Html/185.htm. Some European nations have 
also entered reservations on international treaties involving hate speech for the same reason. 
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groups but not to others.”  This assignm ent of victimhood is often subject to compromise 

and change as m ore groups becom e involved in the process, and m ediation through 

institutions further alters what is f easible.  Many European nations which lack an equal 

protection clause equivalent, such as Sweden, have not always included all racial groups, 

or even all racial minorities, in their hate speech laws, in co ntrast to the U.S., which is  

Constitutionally required to protect all races.   

The initial Council proposal  for the Fram ework Decision included “race, color, 

descent, religion or belief, national or ethnic origin” as protected categories, ignoring 

other classifications such as gend er, sexual orientation, and dis ability.  Of ten laws 

criminalizing biased acts have star ted with penalizing acts based on racism , then spread 

to those based on bias against people based on gender, sexual orientation, and disability 

(Jenness and Grattet 2001).  Howe ver, in the U.S., those stat es that enacted ha te crime 

laws later were m ore comprehensive in their coverage, so it coul d be expected that 

entities such as the EU would take this same approach and include categories beyond race 

in the initial legislation.   

One explanation given for th e lack of inclusion groups besides race and religion 

was that as the F ramework Decision was based on the 1996 Joint Action concerning 

action to combat racism and xenophobia, categories such as gender and sexual orientation 

were considered outside its scope. 20  A joint action is an EU Council docum ent that 

commits Member States to certain policy pos itions and the m ethods used to solve a 

                                                 
20   Joint Action of 15 July 1996 (96/443/JHA).  Interview with Commission official (2006), MEP B 
(2004).  Spain did seek to add sexuality as a protected category in early negotiations, but was ultimately 
unsuccessful. 
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problem, but it is not as strong as a framework decision.  In addition, there was not a push 

among the EU funded NGOs  consulted in the draf t legislation to include others.  As one 

NGO official answered when asked about po ssible future inclusion of gender as a 

protected category, “we have to look a little  bit on reality…it hard ly happens that a  

woman is killed because she is a wom an”, though she did think that there shou ld be 

discussion of possibly including hom osexuals in a future version.  She noted that in 

deciding who should be included considera tion should be given to whether one group 

feels superior to another group,  and the legislation should aim  to stop hatred that follows 

from that attitude.21  Therefore, in E urope, in her vi ew, it does not happen that wom en 

suffer violence from  that atti tude.  However, as hom osexuals have in  relatively recent 

history (she cited the Nazi Ge rmany’s treatment of homosexuals) consideration could be 

given about their inclusion in the f uture. Throughout the negotiations over the proposal 

members of the European Parliament submitted questions asking about possible inclusion 

of other categories, and th e Council and Comm ission responded that other categories 

were not going to be included, at least not in the initial legislation.    

By linking racism  with xenophobia, as well with other aversions such as those 

based on religion, biases agains t people based on characterist ics with which they were 

born was linked to biases against beliefs pe ople hold, as well as sen timents against 

immigration.  As will be seen below, othe r transnational organizatio ns such as  the 

                                                 
21  Interview with ENAR official (2004).  The implications of this view and the prioritizing of 
victims are discussed in the last chapter, especially in the context of Muslim immigration into Europe and 
“honor killings” of women by their male relatives.  Other NGOs have started to deal with this issue 
(interview with Dutch NGO official, 2004).  The framework decision proposal does state that there has 
been an increase in attacks against homosexuals in the explanatory memorandum, despite not including 
them as a protected category. 
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Council of Europe also include these categories. 22  In the CofE’s Convention on 

Cybercrime, there was much debate on wh ether religion should be included, as m any 

nations thought bias against a set of beliefs  was different from racism .  Event ually, 

religion was included as a protected category if it was being used as a p retext for racism 

or xenophobia.23  It should be noted that the Council of Europe has included religion in 

its various recommendations and resolutions, such as its 1966 recomm endation on hate 

speech, and its 1968 and 1980 resolutions on ha te speech without it needing to be a  

pretext for race.  Its European Convention on Human Rights’ (ECHR) Article 14 d oes as 

well, demonstrating a history of including religion as a protected category.24  However, as 

recommendations and resolutions are non-bind ing, whereas a convention (also called a 

treaty) is legally binding ther e is m ore debate about what  should be included.  To get 

more signatories on a convention concessions will be made that would not have occurred 

in a resolution or recommendation.   

With regard to the framework decision, the logic was the same—that in Europe at 

least, bias against people on the basis of religion was closely linked to race—but, unlike 

the cybercrime convention, the initial proposal  included religion regardless of whether it 

                                                 
22  Given that some nations, such as Sweden, do not allow for religious ideas to be communicated if 
they condemn homosexuality or homosexual acts, it is possible these national laws and homosexuals who 
criticize such religions could be seen as aversive to religious communities.  The conflict inherent in 
protecting different categories will be discussed in the last chapter.  
23  NGOs also had debates over including religion as a protected category (interviews with ENAR 
official and CRE officials A and B).  Their conclusion was that religion was similar to that of the 
Cybercrime Convention, in that bias against religion is often used as a pretext for racism, at least in many 
European countries. 
24  Consultative Assembly of the Council of Europe, Recommendation 453 on measures to be taken 
against incitement to racial, national, and religious hatred (1966), Resolution 68 30 Measures to be taken 
against incitement to racial, religious, and national hatred (1968), Resolution 743 on the need to combat 
resurgent fascist propaganda and its racist aspects (1980).  Resolutions and recommendations are not 
binding on CofE members.  
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was a pretext for racis m.25  As will be seen in d iscussion of the UK hate speech la ws as 

well, bias against a religious group is still seen as different from  racism even a mong 

activists generally in  favor of hate speech  laws, though religion is  increasingly being  

added as a protected category.26  

Offenders 

The proposal’s exp lanatory memorandum also outlin es who it believes are 

offenders.  It repeatedly refers to neo-Nazi  groups, but does not m ention other groups as 

possible offenders.  Numerous officials in the EU and in NGOs involved in the proposed 

legislation noted the impetus behind the proposal was the activities of neo-Nazis and anti-

immigrant political parties.27  However, the proposed legislation itself does not focus on a 

specific type.  As an ENAR representative noted: 

Don’t make a law for a certain group.  You make law to regulate in a society 
what is right and what is wrong.  And with whoever and whatever background 
is saying this [hate speech]…If a Muslim says a Jewish person doesn’t have a  
right to live, this is hate speech.28 

 

Previous EU and CofE joint actions, recommendations, resolutions, and treaties did not  

limit who could/should be prosecuted for hate speech. 

Prohibited behavior 

                                                 
25  Interview with ENAR representative (2004) 
26  As racial discrimination and being racist became fused over time in UN treaties, the same may 
occur with race and religion. 
27  Interviews with MEPs A (2004) and B (2004), Commission official A (2004), ENAR official 
(2004) 
28  Interview with ENAR representative (2004) 
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The type of speech pro hibited, in com bination with the categories protected, 

specify what the proposed legislation sought to punish.  A range of  action and speech is 

outlawed in the proposal in Article 4: 

a) public incitement to violence or hatred  for a racist or xenophobic purpose or 
to any other racist or xenophobic beha vior which m ay cause substantial 
damage to individuals or group concerned 

 
b) public insults or threats towards indi viduals or groups for a racist or 

xenophobic purpose 
 

c) public condoning for a racist or xenophobi c purpose of crim es of genocide, 
crimes against humanity and war crim es as defined in Articles 6, 7 and 8 of  
the Statute of the International Criminal Court 

 
d) public denial or trivialisation of the crimes defined in Article 6 of the Charter 

of the International Military Tribunal appended to the London Agreement of 8 
April 1945 in a manner liable to disturb the public peace 

 
e) public dissemination or di stribution of tracts, pict ures or other m aterial 

containing expressions of racism and xenophobia 
 

f) directing, supporting of or participati ng in the activities of a racist or 
xenophobic group, with the intention of contributing to the organisation’s 
criminal activities 

 
In addition, Article 5 specifies Mem ber States to punish “instigating, aiding, abetting or  

attempting to commit an offence referred to in Article 4.”  The proposal  fit this trend of 

outlawing racism that is not disc rimination with its cr iminalization of racist and  

xenophobic public insults and the dissem ination of racist and xenophobic m aterials.  In 

general, the first hate s peech legislation in European nations in the 20 th century was 

aimed at stopping political racism, specifically fascism and generally (though not always) 

was enacted after World War II (Rosenfeld 2003; Fennema 2000).  Those early laws used 

racism and anti-Semitism as proxies for fascis m to stop fa scist parties (Fennema 2000).  
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 After the war, the United Nations, thr ough various declarati ons and treaties, 

sought to fight racist regim es in Africa and the United States (Fennem a 2000; Banton 

1998).  In its International Convention on the Elim ination of All Form s of Racial 

Discrimination (IECRD) the UN lin ked racial discrimination with racism, in an  effort to 

outlaw not only discrim inatory treatment but also hate s peech and other elem ents of 

racism that m ight not fall under the definiti on of racial discrim ination.  Using these 

declarations and treaties by the UN, som e western nations have enacted legislation that  

directly outlaws racism beyond just political ra cism or discrimination.  In addition,  the 

EU uses UN documents to further its legislative goals. 

“Duties and responsibilities” in free speech 

 All western nations limit free speech to some degree, and enacting  hate speech  

necessarily entails such curtailm ent.  The proposal and the docum ents on which it was 

based reflect the prioritization of protec ting some groups from  racist or xenophobic 

speech versus freedom of speech.   

 While the UN was seeking to eliminate racism by governments in their actions, in 

much of Western Europe the ICERD was used  against racism by individual citizens and 

political movements—it was inte rpreted to m ean that indiv iduals should not be racist 

(Fennema 2000).  This was especially true  after 1970, whe n anti-immigrant parties did 

not always have a link with fascism, and could therefore not be easily charged under anti-

fascist legislation.  The UK was an outlier on this, as it has less restrictive hate speech 
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laws than other Member States and prosecutes very few cases.29  Historically, though, the 

UK has punished racial discrimination in areas such as jobs and housing more vigorously 

and for longer than continental European count ries, indicating the UK sees speech issues 

differently from actions (Geddes 2002).  (As of 2002, only the UK and the Netherlands 

had affirmative action/positive discrimination plans, for example.)  The UK’s approach 

of punishing discriminatory action but no t speech is th e converse of the general 

continental European approach.30 

Other transnational entities th at the EU has modeled legislation after have also 

eliminated any distinction be tween discrimination in areas such as jobs and housing and 

racist speech.  This can be seen in a de bate over the CoE’s Draft Convention on Cyber 

Crime, which sought to eliminate hate speech on the internet.  As one delegate stated in a 

committee debate, “If free speech is balanced against non-discrimination, it is not always 

easy to make a decision about which of the two basic rights should be preferred.  The 

Americans prefer free speech to  non-discrimination, but we believe that n on-

discrimination is more important.”[emphasis mine]31   

 The EU has worked to align much of its legislation with that of some international 

treaties, and especially with the CoE.  This is true on issues such as  the death penalty, as  

all current and future member states must agree to the CoE treaty outlawing the practice, 

and the EU has put in a greements to insure EU  law harmonizes with CoE treaties .  The 

                                                 
29  Amid much debate there was the proposal to add religion to the UK’s hate speech laws, and there 
were numerous attempts to do so in the past.  The current proposal would include only England and Wales, 
as the Scottish executive opted out and Northern Ireland already has such a law (interview with UK Home 
Office official). 
30  The UK approach of punishing discrimination but not speech is closer to the United States’ 
approach in many ways. 
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hate speech proposal itself referen ces the CoE positions, and it was  consulted on the 

construction of the proposal. 32  The EU itself, through variou s acts of legislation such as 

the 2000 directive outlawing discrimination based on various factors has clearly taken up 

the issue of  racism.  In 1996 the Europ ean Council adopted a Joint Action which 

eliminated any remaining line between racism and racial discrimination (Fennema 2000), 

and it is this Joint Action upon which the proposal was largely based. 33  This trend can  

also be seen  in the Eu ropean Parliament’s report on the hate speech d irective.34  In  its 

conclusion approving the proposal, the Parl iament report discussed freedom of 

expression, and noted: 

 Lastly, it should be emphasized that this measure does not run counter 
 to the principle of freedom of expression, a fundamental value every 
 bit as important as that of non-discrimination, but whose abuse should 
 be duly punished.  When freedom of expression is used to damage the  
 reputation or rights of others…it may be suspended or penalties applied.  
   
The Parliament report expressed the view th at hate s peech alone violated rights, 

regardless of whether or not discriminatory action occurred. 

Punishment 

 That the proposal was for a criminal law as opposed to civ il, such as libel law,  

alone indicates a certain perspective of the EU about the seriousness of the problem.  The 

type of punishment in the proposal specified possible imprisonment of two years or more 

for the most serious crimes, those involving ei ther Article 4, subsect ion a) or Article 4, 

                                                                                                                                                 
31  See https://conventions.coe.int/Treaty/en/Reports/Html/185.htm 
32  Interview with Commission official A (2004), MEP A (2004) 
33  Interview with Commission official A (2004) 
34  http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P5-TA-2002-
0363+0+DOC+PDF+V0//EN 
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subsection f).  For the o ffenses deemed less serious, such as those involving insults and 

trivialization of genocide, a custodial sentence of not less than six m onths was specified.  

Article 9 also stated that internet service providers may be held liab le for content used 

through their services. 

 Both advocates and detractors of the propos al noted that it was a strong law with 

stiff penalties.  The EU officials, polit icians, and NGO supporters of the proposal 

approved of this approach, as they believed it would send a m essage that such behavior 

would not be tolerated, thus reducing hate speech.35  EU detractors thought this approach 

would not work.36 

Institutionalization 

 Despite all these sign ificant policy initiatives, the dev elopment of common 
 approaches remains inherently problem atic given cultural, m oral, and legal 
 diversity at the European level, which has been shaped by historical, political and 
 social experiences 
 --Legal instruments for Combating Racism on the  
 Internet, Council of Europe, January 2009 
 
 This is a m assive cultural issue and is about legal issues and countries’ legal 
 systems.  A state’s legal system is an expression of what that country is in 
 terms of history and culture. 
 --Hugo Brady, research fellow with the Centre for European Reform 
 
Introduction 

The framework decision proposed by th e European Comm ission represented a  

certain view of freedom  of expression, disc rimination, rights, and hate speech that 

stemmed from a particular hist orical legacy, namely the hate speech legislation, treaties, 

and views of the EU and other transnational or ganizations such as the Council of Europe.  

                                                 
35  Interview with ENAR official (2004) and MEP A (2004)    
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In addition, most of the elites in the EU involved in construc ting the proposal shared this 

perspective.  However, not all of the Member States shared the same historical legacy or 

views as the EU, and this can be seen in the reactions in negotiations in the EU governing 

bodies and in internal Mem ber State discussions of the proposal.  The final legislation 

was a symbolic gesture designed m ainly to express EU disapproval of  hate speech, as it 

did not require substantive changes to existing Member State legislation. 

There was a wide variety of substantive and technical criticisms of the proposal, 

most of whi ch stated the proposal was too ex pansive, a few of which said it was not 

expansive enough.  Debate cen tered around categories prot ected by the proposed law 

(such as religion), the inclus ion of xenophobia, groups not pr otected by the law (such as  

homosexuals), the strictness of the law (criminalizing speech for offensiveness only), the 

proposed criminalizing of Holocaust denial and other war crim es and crim es against 

humanity as defined by Articles 6, 7, and 8 of  the Statute of the International Criminal 

Court, the lack of  inclusion of  prohibitions of minimizing crimes committed by  the 

Soviets, and the extradition requirements in the proposal.   

Some Member States, such  as the UK and Denm ark, remained consistently 

opposed to certain aspects of th e proposal that clashed with th eir legislative and cultural 

legacies.  Other Member States, most notably Italy, varied over the six years from strong 

opposition to support due to its own internal change in its political configuration, namely 

the political parties in power .  In 2004, ten countries from the for mer Soviet Union 

became Member States and in 200 7 two more gained accession, and they brought their 

                                                                                                                                                 
36  Interview with MEP B (2004) 
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own historical and cultural legacies that had to be addressed by proposal supporters. 37  

Due to the structure of the third pillar of the European Union (Justice and Home Affairs) 

requiring unanimous agreement, Member States that had any objections to the proposal  

had a strong bargaining position.  The supporte rs of the proposal us ed various tactics, 

such as the use of “focusing events”, to encourage passage of the legislation. 

In the final version passed by the E U in 2007, there was little that changed the 

Member States’ existing legislation.  Supporters  of the original proposal conceded it was 

a symbolic law and expressed the hope that the final legislation would send a m essage to 

Member States that the EU was concerned about racism and xenophobia.  It was also 

seen as a f irst step to f uture legislation when c onditions were more favorable to their  

position.  While the initial proposal represented views of the EU elites and followed the 

historical legacies of  transnational entities such as the Council of Europe, the f inal 

document was constrained by the structure of the EU that gave Member States opposed to 

the legislation a strong bargaining position. 

Reasons for the creation of the EU  

 France and West Ger many in the 1950’s were the two initial proponents of the 

idea of an interdependent Europe, which, it was believed, would lessen the chances of 

another war.  The failure of the L eague of Nations after the f irst World War to stop 

aggression on the European cont inent furthered the d esire for perm anent, irreversible 

unity.  The initial decades of the hi story of European integration, including the m ajor 

treaties and policies, are generally regarded as attempts to constrain  German actions 

                                                 
37  As noted above, some former Soviet nations pushed for the inclusion of criminalization of 
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(Milward 2002).  However, it was not only f ear of Germany (or Germ any’s desire to 

rehabilitate itself) that created interest in a more unified Europe.  The Soviet Union also  

created a threat that had to be m anaged.  In  addition to the need to unify against the 

Soviet Union, France saw a united Europe as a chance to increas e its role on the g lobal 

stage and to be a “coun terweight” to the Un ited States, a view which  caused d istrust 

among the governments of the United Kingdom (which did not join until 1973) since they 

generally desired a more cooperative relationship with the United States (Fella 2002).  

European Union structure 

 The European Economic Comm unity (EEC), also known as the “comm on 

market”, was formed by The Treaty of Ro me in 1957 which pledged “to ensure the 

economic and social progress of their countries by common action to elim inate the 

barriers which divide Europe”.  This treat y established the free m ovement of goods, 

people, services, and ca pital within the ter ritory covered.  In addition, they agreed to 

limits on their national sovereignty.  The six original mem bers (the Federal Germ an 

Republic, France, Belgium, Italy, Luxem bourg, and the Netherlands) agreed to create a  

common market and they created a European  Parliament, a Counc il, a Comm ission, a 

Court of Justice, and a Court of Auditors. 

 In 1992 the Treaty on E uropean Union (usually called the Maastricht Treaty) was 

signed by the EEC m ember states (which then  numbered twelve).  Although this treaty 

stated the signatories created a “European Un ion”, this Union has no  legal status, or a 

budget, or financial resources-it is a political entity.  There ar e three “pillars” outlined in 

                                                                                                                                                 
trivialization of Soviet war crimes and human rights abuses. 



56 
 

the treaty, and each entity has its own responsibilities.  (The first addresses the EEC (now 

simply EC, for European Communities), which is what this study will be most concerned 

with.)  With Maastricht, political integration is being promoted, hence the name change 

of the European Econom ic Community to sim ply the European Comm unity (EC).  This 

constitutes a big departure from  previous legislation, w hich focused primarily on 

economic integration.  In the third section,  the treaty prom otes the goal of “preventing 

racism and xenophobia”, which later documents address. 

European Community bodies 

 The governing institutions of the Eur opean Community do not hav e clearly 

delineated powers and often share power, blurring responsibility (Lord 1998).  In 

addition, the powers an d structure of each in stitution are constantly ch anged (Etzioni-

Halevy 2002), such as the sli ght increase in the power of the European Parliament to 

make up for the m uch discussed “dem ocratic deficit”, the proposal for a perm anent 

president (instead of six m onth terms rotating among all m embers), and future  

possibilities of two presidents and more power being ceded to the European Parliament.  

 The Council of Ministers is m ade up of a del egate from each m ember nation.  

Currently the Council’s presidency rotates every six months between the nations.  Its duty 

is to establish regulations and directives (explained below).  In addition to these 

legislative duties, it also holds some executive powers, such as approving a budget for the 

EC and communicating the Community’s position to international organizations such as 

the United Nations. 



57 
 

 The European Commission has twenty members who are appointed for five by the 

governments of the m ember nations.  It both m onitors the application of treaties and is 

the only body able to m ake proposals to the Counc il.  It is generally considered the most 

important body of the Community. 

 The European Parliament advises on proposals the Comm ission submits to the 

Council and votes on them  and suggests am endments.  In addition, it has budgetary 

authority with the Council.  The Parliam ent’s members are elected by direct suffrage.  

Although weak, the pro posed EU Constitution would grant greater po wer by giving the 

Parliament the right of co-decision in alm ost all legislative procedures (EUobserver 

2003). 

  The Court of Justice of the European Communities is the legal body of the  

Community and consists of fi fteen judges, one of whom is  elected as head judge, and 

eight general lawyers.  It has two m ain functions.  The first is to decide on m atters 

brought before the court by litigants and acts as  the court of first a nd last jurisdiction.  

Second, a national court can apply to the Cour t for a reference for a prelim inary ruling 

when making a decision on Community law.  It declared Community law superio r to 

domestic law in its Costa ruling in 1964, and it has been active in expanding the powers 

of the Community at the expense of the member states, though th is has been lim ited 

somewhat through the principle of subsidiarity (Young 2002). 

 Lastly, the European Council is a European Union body that consists of the 

president of the European Commission and the heads of state of the EC nations.  Its duty 

is to “define the general political guidelines” of the EU, however, it has no formal power.      



58 
 

Community law 

 Primary legislation is m ade up of treaties, incl uding the treaties previously 

mentioned. 

 Secondary legislation is derived from  legislation from  the various Community 

bodies.  It consists of regulations, directives, decisions, and recommendations. 

 *Regulations are binding on all member nations and directly affect all EC citizens 

and the national courts.  It is regar ded as higher than national law, hence contradictory 

national law must be changed.   

 *Directives theoretically allow the  member nations som e latitude, since the 

nations may choose the m ethod of enforcing the directive.  However, in reality nations 

have very little freedom in enacting dir ectives, as the EC au thorities are draf ting 

directives that reduce options available to EC mem bers.  The proposed constitution will 

change the name of directives to EU framework laws. 

 *Framework decisions are binding as to the result(s) to be achieved by the 

Member State authorities are allowed to choose the form and methods. 

 *Decisions are binding only on the specific parties it ad dresses, whether an 

individual, nation, or company.   

 *Recommendations or opinions have no legal force aside from  recommendations 

from the Commission and the Council. 

Critical for this study, the proposed fra mework decision was located in the third 

pillar of the EU, which dealt with  police and judicial cooperation in criminal matters, 

generally required unan imous agreement on legislation.  This gave opponents of  the 
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legislation a stronger b argaining position than if the prop osal was located in a pillar 

which allowed for passage by a qualified majority. 

Legislative negotiations  

As noted previously, the proposal was based in part on the 1996 Joint Action 

concerning action to combat racism and xenophobia.  Under the co-decision requirement, 

the European Parliam ent reviewed the pr oposal.  The EU Parliam entary report on the 

proposed framework decision noted that the pr oposal, compared to the Joint Action, had 

“a broader definition of offences involving racism and xenophobia; m inimum penalties 

for both natural and legal person; provision for aggravating circum stances being taken 

into account in certain  cases; the strengthen ing of judicial coope ration procedures in 

order to facilitate the prosecution of the perpetrators of racist offences, particularly on the 

internet.”38  If the proposal had been approved, it would have been binding upon Member 

States, and it had a m ore expansive list of what would be criminalized and would have  

required Member States to extrad ite their citizens to oth er Member States for those 

offenses. 

The Member States then met to discuss the proposal in November of 2002.  While 

European Council m eetings are generally held  in public, the m eeting for this proposal 

was held behind closed doors, due to the d eep concerns from  many Member States.39  

The concern expressed the most was that the legislation was too restrictive of freedom of 

                                                 
38  Report on the proposal for a Council framework decision on combating racism and xenophobia, 
May 24, 2002. Committee on Citizens’ Freedoms and Rights, Justice and Home Affairs.  Despite concerns 
with the law in many Member States, all MEPs present on the Justice and Home Affairs committee except 
for one approved the proposal with minor changes (some of which made the law more strict). 
39  Interview with ENAR official (2004) 
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speech.  One of the other main concerns expressed at this meeting was that the p roposed 

framework decision was a means with which Muslims would be over protected, and that 

it would cause interference with M ember States’ terrorism laws enacted after the  9-11 

attacks on the United States. 40  The proposal was seen by som e mainly as a tool for 

protecting Muslims, and that Muslim suspects in terrorism investigations could use the 

law to thwart law enforcement. 

The UK, along with other Mem ber States, expressed strong concern about this 

proposal as it would change their laws and as  it did not fit their views and legislative 

legacies.  However, as part of the EU, the UK was required to negotiate within the EU 

framework.  Certain institutiona l features of the EU gave Mem ber States opposed to the 

framework decision advantages in negotiations , notably in the European Council, w hich 

represents the Member States’ interests in the EU.  First, the framework decision was in 

the Justice and Hom e Affairs directorate,41 which is in the third pilla r of the European  

Union.  This requires unanim ous agreement on proposed laws, and thus gives Membe r 

States who are critical of the proposal a stronger position than in areas which require only 

a qualified m ajority support to pass. 42  Frequently, proposed legislation in JHA, when 

passed, has been at the “lowest comm on denominator” due to this requirem ent and 

because of the widely  disparate legal and cu ltural systems of the Member States (Monar 

2001).  With regard to the pr oposed framework decision, Member States that disagreed 

                                                 
40  Ibid 
41  Now known as the Security, Freedom and Justice directorate.  As most discussion on the 
framework decision occurred while this area was still known as Justice and Home Affairs, that is the name 
that will be used. 
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with the legislation in whole or in part actively used thei r strong bargaining position to 

get concessions.  As noted in a UK House of Lords debate: 

Chairman: This being a proposal on which unanimity is going to be necessary, there is no 

problem about the government standing its ground on these matters? 

Lord Filkin:  That is a robust statem ent.  Clearly we have leverage and we would want to 

exercise that as vigorously and positively as we could.43  

 Thus, the European Commission and others  interested in th e proposal had to 

lobby Member States for its passage.  At the same time the proposed framework decision 

was being debated, th e UK was debating a dding religion to its o wn hate sp eech 

legislation.  W hen asked about whether th e proposed EU legislat ion was influencing 

debate over the UK proposal, a UK Hom e Office official noted that the UK would 

determine its approach to its legislation first and that would determ ine its response to the 

EU.  There was not pressure th at the EU could apply that would influence the dom estic 

legislative process, so the UK was free to  determine its own national law and then use  

that position in negotiations.44   

European Commission informal power is be lieved by some political scientists to 

be at its greatest when info rmation about a topic is vague  or when the Comm ission has 

more information than Member States (Pollack 1997).  Then Member States will agree to 

a proposal as there is no clear reason to not do so or enough knowledge to prefer another 

                                                                                                                                                 
42  With previously proposed EU Constitutions, some of these realities would change.  For example, 
the pillar system would be eliminated and unanimous voting will no longer be required in Justice and Home 
Affairs. 
43  UK House of Lords debate, June 26, 2002 
44 Interview with UK Home Office official (2004) 
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option.  This sometimes occurs in complex economic proposals.  However, this proposal 

did not involve highly technical  details that th e Member States could not clarify, and 

therefore they knew what would be illeg al.  This was especia lly important for some 

Member States, such as Italy, that had parties in the ruling coalition that are often accused 

of racism and xenophobia and th erefore have a spec ial interest in seeing the proposal, 

which repeatedly notes the ris e of far-right in politics,  defeated.45  Therefore,  the 

Commission was in  a weaker neg otiating position in add ition to a weaker s tructural 

position (the requirement of Member State unanimity). 

 While some reluctant Mem ber States such as the UK had been discu ssing the 

proposal and addressing specific reservati ons, in 2003 the Italian delegation in the 

European Council put a general reservation on the document.  A general reservation 

indicates disapproval of all or m ost of the proposal and the delegation em ploying a 

general reservation does not have to explain its objections.  Unlike specific reservations, 

a general reservation stalls di scussion of the proposal.  At the time, the anti-immigrant 

Northern League party was in the coalition government with Italian Prime Minister Silvio 

Berlusconi’s House of Freedoms party, and it was responsible for the general reservation. 

Undoubtedly it was concerned th at it m uch of the speech it was known for would be 

banned by the proposed legislati on.  After this, European N GOs seeking passage of the  

proposal reviewed the timeline of which Member States would be holding the six m onth 

rotating EU presidency.  Clearly the Italian presidency in the second half of 2003 had not 

                                                 
45  Interestingly, the Racial Equality Directive, passed in 2000, was passed in part because of the 
“Austrian situation”, in which the far-right Freedom party came to power.  This was used by lobbyists to 
push through the law, as Austria would not oppose it out of fear of further ostracization and the other 
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been eager to push for revival.  Luxem bourg in the first half of 2005 and Germ any in 

2007 were seen as the most potentially receptive, while the UK in the second half of 2005 

was seen as unlikely to champion the proposal.46  

In January of 2005 Prince Harry of the UK wore a Nazi unif orm with a swastika 

armband to a dress party.  Using this incide nt as a “focusing event” Luxem bourg, which 

held the EU presidency, immediately called for a revival of the proposal and for a ban on 

racist symbols.  It called on the UK and others to drop opposition.  The EU had to quickly 

drop the symbol ban, due to oppos ition from the UK and Denm ark.  Minis ters met on 

June 5, 2005 to discuss the rest of the proposal, and again ran into opposition on freedom 

of expression grounds.  Luc Frieden, Presiden t in office of t he Justice and Home Affairs 

Council stated: 

I think this is less a leg al document but rather a more political document…The 
 other thing to say of course is that we have different ideas in Europe about 
 freedom of expression.  In som e countries that means that freedom of expression 
 knows almost no boundaries, certainly no boundaries imposed through criminal 
 law sanctions.  For others freedom  of expression does have lim its.  Those lim its 
 that freely elected parliaments put into the criminal code, where the interests of  
 others are in conflict with some fundamental human rights.47 

 
Again the major objection was over f reedom of expression, and again the EU fra med the 

issue of hate speech as a viol ation of human rights.  Neither side changed its views, and 

negotiations again stalled. 

                                                                                                                                                 
Member States would pass the law out of horror of election of the Freedom party (Niessen and Chopin 
2004).  This “policy window” (Kingdon 1985) and fear of ostracization appears to have passed.    
46  Interview with ENAR official (2004)  
47  http://www.eu2005.lu/en/actualites/communiques/2005/06/02jai-rx/index.html, 6-2-2005.  As 
noted in previous chapters, all European Union Member States do have criminal laws outlawing some hate 
speech. 
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The proposal was revived for a third and final time under the German presidency 

in 2007, which expressed concern that extrem ism was i ncreasing in Europe and that 

offenders took advantage of different laws in different states, as the initial proposal did in 

2001.  In particular it noted the need to ban Nazi symbols and Holocaust denial: 

 We have always said it cannot be the case that it should still be acceptable  in 
Europe to say that six million Jews were never killed.  There is some  controversy 
about that under ‘freedom of expression’ but we believe that  there are  limits 
to freedom of expression, and the limits are there when it is offensive to  other religions 
and ethnic groups. 
 --Brigitte Zypries, Justice Minister, 200748 
 

By this time there were twelve new Mem ber States that had been under Soviet rule, and 

some of them pushed to have Soviet crim es included.  Germ any sought to overcom e 

concerns about the res trictiveness on freedom of speech by allowing M ember States to 

decide for themselves what would be covered by the framework decision.  This marked a 

shift from what the creators of the proposal originally intended: to im pose strong 

penalties on hate speech that were uniform across all Member States.   

In its initial form, the proposal would have  entailed positive integration: concrete 

change from Member States (Haverland 2000, Knill 1998).  The Germ an concession, 

with a shift towards passing a symbolic policy, illustrated a shift to framing integration; 

something that could be used in the future  by advocates or for new legislation, but had 

little or no official integrative impact (Haverland 2000, Knill 1998). As an EU-affiliated  

NGO representative noted, after the init ial proposal was changed, any resulting 

legislation would be a statem ent that th e EU considers h ate speech and hate crim e a 



65 
 

problem and possible grounds to push for fu ture legislation, but not much m ore.49  The 

debate in EU institutions shifted from one of promoting the proposed  legislation as an 

effective tool to the need to pass it for symbolic reasons: 

Indeed, the European Union m ust spread a strong political m essage to fight 
 against public expressions of racism or hatred.  We cannot a llow ourselves to fail 
 again on a text that is symbolic for the European Union.50 

 
However, aside from conflicts ov er freedom of speech an d the strictness of the 

proposal, five Mem ber States—the UK, Denmark, Sweden, Ireland, and Finland—

opposed the mutual legal assistance and extr adition requirements of the proposal.  The 

mutual legal assistance requirement would have obligated a Member State assist another 

Member State in an investigation of  one of its citizens accused of violating the laws of 

the other nation, regardless of whether the citi zen’s actions were a crim e in his or her 

home state.  An even m ore problematic clause for some of the Mem ber States was the  

requirement that Member States extrad ite their citizens to other Mem ber States for 

offenses that were not crim es in their hom e states.  To achieve ag reement on the 

proposal, this requirement was dropped.  Member States such as the UK would only have 

to extradite its citizen s for offenses committed in th e other Member State, not for 

offenses legal in the UK, committed in the UK, but illegal elsewhere.51 

                                                                                                                                                 
48  As of 2007, the year the framework decision was passed, 10 of the 27 Member States had laws 
criminalizing Holocaust denial or trivialization. 
49  Interview with ENAR official (2004) 
50  Martine Roure, MEP June 20, 2007 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
//EP//TEXT+CRE+20070620+ITEM-018+DOC+XML+V0//EN 
51  http://www.parliament.the-stationery-office.co.uk/pa/ld200708/ldhansrd/text/80519-0011.htm.  It 
should be noted that there is skepticism in the UK that, despite the reassurances, this framework decision 
will not be used in concert with the European Arrest Warrant by other Member States to extradite British 
citizens for actions in the UK that are crimes elsewhere. See House of Commons Seventeenth Report, April 
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Conclusion 

Previous research has indi cated that supranational bodies with delegated powers  

have the greatest ability to implement their views under certain conditions, notably when 

a) Member States agree with them, b) wh en there is a struc tural ability f or the 

supranational institution to exploit any Me mber State d ifferences, c) when th ere is 

imperfect information and uncertainty on the part of Member States, and d) when the 

supranational institution has tr ansnational constituencies of subnational institutions that 

can bypass and pressure Member States into acquiescence (Pollack 1997).  On all four of 

these factors, the Europ ean Commission was at a disadvantage rela tive to the M ember 

States.   

Many of the Member States had some disagreement with at least part of the initial 

proposal, and some had very strong reservations.  As the propos al fell in the third pillar, 

Justice and Home Affairs, which required unanimous agreement, the Commission was at 

a distinct disadvantage in negotiations; a r eality Member States were aware of and  

exploited to gain concessions. 

 The proposal was not complex or highly t echnical, and the Mem ber States were 

not uncertain about their positions on the pr oposed legislation, whether due to their own 

different historical legacies and legislation on the issue as was the cas e with the UK or 

because of the self interest of parties such  as the Northern League in Italy ’s ruling 

coalition.  Because of this, the Commission di d not hav e the ability  to use sup erior 

knowledge or certainty in the ne gotiations.  It was also clear that at least som e Member 

                                                                                                                                                 
12, 2007 http://www.parliament.the-stationery-office.co.uk/pa/cm200607/cmselect/cmeuleg/41-
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States did not believe the issue of hate speech required urg ent attention, whether within 

their own borders or of transnational avoidance of punishment. 

 Unlike with the passage of the Racial Equality Directiv e, the EU did not have a 

strong network of supporters in Member Stat es that opposed the proposal.  Indeed, som e 

of the organizations, such as the UK’s Comm ission on Racial Equality (CRE), that were 

strong advocates of the Racial Equality Di rective did not strongl y support the initial 

framework decision proposal, believing it was too strict.  52  The CRE had been a key 

advocate in the passag e of the EU’s Racial Equality Directive, and had  helped get that 

legislation passed in “record time.” (Niessen and Chopin 2004) 

 Focusing events such as 9-11 and Prince Harry wearing a Nazi uniform to a party 

used by supporters of the proposed fra mework decision proved ineffective at reducing 

opposition to the leg islation.  Given the weak position of th e EU in bargaining pos ition 

and some strong Mem ber State o pposition, the ultim ate law passed  by the EU was 

symbolic and ineffective at strengthening Me mber State legislation.  At best the law 

represented framing integration, the weakest type of integration.  T he hope of those 

supporting the original proposal was that the resulting law could be us ed in the future to  

advocate for stronger hate speech laws.  Give n the Lisbon Treaty has eliminated the need 

for unanimity on legislation such as the framework decision and, as of 2014, will allow 

for qualified majority voting, the institutional structure may become more favorable for 

those seeking legislation m ore restrictive of  free sp eech.  However, this m ay be 

                                                                                                                                                 
xvii/4118.htm 
52  Interview with CRE officials A and B (2004) 
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counterbalanced by the increasing number of Member State governments with parties or 

leaders who have been accused of hate speech, such as Geert Wilders of the Netherlands.   

 For this legislation, th e institutional advantages the Member States  had in  

negotiations over the E U were m ore important than indirect tactics such as the us e of 

focusing events to attempt to shame recalcitrant nations such as th e UK.  Ultimately, the 

passage of the framework decision was evidence against international homogenization of 

hate speech legislation, and without direct institutional advantages the EU was unable to 

change Member State opposition to the proposal. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



69 
 

 
Chapter 4.  National hate speech legislation 

 
Introduction 
 
 The UK, Canada, and Sweden all experi enced attempts to m odify their ha te 

speech legislation by adding another protecte d category.  The following chapter details 

the development of the laws in  the UK and Canada, and la stly notes how international  

law—usually seen as more restrictive of  speech than national law —liberalized the 

Swedish law in favor of free speech.  Focusing events such  as the 9-11  terrorist attacks 

and instances of negativ e speech directed towards Muslims and homosexuals were used 

in the UK and Canada by activists and g overnment officials seeking to expand 

protections.  Opponents of the le gislation also used focusing events, such as the death 

threats against Salman Rushdie.   

 There was no evidence of a boomerang pattern between the UK and the EU, with 

UK activists lobbying the EU in an effort to modify UK legislation.  In addition, 

Canadian activists seeking to add sexual or ientation did not refe rence other countries'  

hate speech legislation to try and  persuade lawmakers, indicating a lack of an ind irect 

effect.  

 David Blunkett, the UK’s Home Secretary attempted to add religion in both 2001 

and in 2004.  Blunkett and Muslim  groups primarily fram ed it as an issue of fairness: if 

Jews and Sikhs were protected as racial categories, they s hould be protected as well.  

There was a secondary argum ent that Muslims were facing a backlash b ecause of 9-11, 

and that it necessary to give them  the protection that other groups had.  The m ain 

counterargument, which came from num erous sources such as civil liberties groups, 
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Christian organizations, and well-known co medians such as Rowan Atkinson (“Mr. 

Bean”), was that the pro posal would stifle free speech and relig ious debate.  Religion is 

not the same as race, it was argued, and the Home Secretary’s position that ideas were not 

being criminalized, only hatred based on m embership in a religion, was not accepted.  

There was very little appeal to international or other count ries’ norms and values in an 

effort to pass the legislation.  It was also stated that the provisions—both of which were  

included in strong anti-terror legislation—were added to appease Muslims unhappy about 

the rest of the bills. 

 Canadian Member of Parliament Svend Robinson introduced a private mem ber’s 

bill to add sexual orienta tion as a protected category in 2001, which passed in 2004. 53  

Robinson and supporters of the measure used focusing events  such as the m urder of 

Matthew Shepard to prom ote its passage, as well as  the need to  have legislation that 

would prevent strongly anti-gay advocates such as Kansas-based Fred Phelps from being 

able to protest in Canada as he does in the United States.   Fred  Phelps and W estboro 

Baptist Church with which he is affiliated is known for protesting at the funerals of gays 

and military personnel using signs saying “God hates fags” among other statements.  A 

variety of groups suppo rted passage of the bill.  Much o f the opposition was fro m 

Christian groups which sited freedom of religion.  While there was an addition of a “good 

faith” exception for speech cr itical of homosexuality on re ligious grounds, the bill was 

still passed. 

                                                 
53  Robinson had previously attempted to add sexual orientation in 1999. 
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 In 2003 Sweden criminalized hate speech based on sexual orientation, but, unlike 

Canada, rejected an exception fo r religious considerations.  Ho wever, in one of the first 

cases of hate speech  based on sexu al orientation, a pastor who had been convicted in 

lower court was cleared by the Swedish Supreme Court.  As the court noted, it was not  

based on Swedish law, but because it was believed the conviction would not be held up in 

European Court, under the European Convention on Human Rights. 

The United Kingdom 

 The following table lis ts key dates in the developm ent of UK hate speech 

legislation, starting with the enactm ent of the Public Order Act in 1936 and ending with 

the failure to add religion as a protected category in 2005.   
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Table 4. Key dates in the development of United Kingdom hate speech legislation 

Introduction 

 While it is only recently that the Unite d Kingdom has enacted a written guarantee 

of freedom of expression through its enactm ent of the Human Rights Act (1998), it has 

less restrictive hate speech laws than con tinental Europe.  Paradoxically, it is more 

diligent about tackling racial discrim ination, as in job discrim ination, than much of the  

rest of Western Europe (Geddes 2002; Fennema 2000).  Throughout the debate over both 

the EU framework decision and the UK governm ent's attempts to add religion the f ocus 

was on issues internal to the UK and not international law.  With regard to the framework 

decision, the UK had a strong bargaining position and ther efore advocated its national 

views.  While activists in the UK did reference the need to adhere to international treaties 

in their lobbying for including religion in UK national law, they did not lobby the EU to 

1936 Passage of Public Order Act

1976

2001

2001

2004

2005

Amendment of Public Order Act 
through the Race Relations Act of 
1976

First attempt to add protections based 
on religion to Public Order Act

House of Lords removes language to 
add religious protections

Second attempt to add protections 
based on religion to Public Order Act

House of Lords removes language to 
add religious protections



73 
 

pressure the UK House of Lords to accep t their views.   Activ ists and governm ent 

officials did use focusing events such as 9-11 an d the possible backlash against Muslims 

to strengthen their position.  Opponents of the inclusion of religion also used focusing 

events, such as the  threats against Ayaan Hirsi Ali, the  Somali born former Dutch 

politician who has been highly critical of Islam. 

The Government of the United Kingdom 

 The UK is unique from all other countries in Europe in that it does not have a 

Constitution per se, in p art because of the co ntinuity of the British government and the 

lack of major upheavals or invasions in the past few centuries.  The core of British law is 

derived from four sources: statute law, whic h can be changed the sam e way as any other 

law (although this is unlikely without immense public support); common law; convention 

(things are not done simply because it is accep ted that they cannot be done); and “works 

of authority”, which is work by scholars on wh at British law means and what the core of 

British law contains.   

 The head of the governm ent is official ly the Queen, but she has no m eaningful 

power.  In the UK the governm ent follows a “m ajoritarian” parliamentary style.  In this 

style of governm ent, the prim e minister is a member of the m ajority party m ember in 

parliament.  This allows most legislation to be passed provided it is  not highly radical to 

either the party in ch arge or the cou ntry as a wh ole.  Although there are two Houses in 

parliament, the House of Commons and the Ho use of Lords, the House of Comm ons is 

the most powerful of the two, and the House of Lords has been  weakened over the years.  

The judiciary has been traditionally weak, but has been gaining power in recent years. 
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 Scotland and W ales have recently been  granted greater independence from 

England, although many laws made in London still apply to them. 

History of UK hate speech legislation 

 The hate speech laws of the UK are curr ently found in the Public Order Act of 

1986.54  However, the history of this law stretc hes back to its earliest version in 1936 and 

statutes prohibiting libel and group defam ation have existe d in the U K for centu ries 

(Jones 1998).  The Public Order Act of 1936 was, like its nam e implies, intended to 

maintain the peace and racis t hate speech was not explicitly mentioned.  Largely the Act 

was implemented due to clashes between f ascists and anti-fascists, and one of its  

principle goals was to increase police po wers to regulate potentially dangerous 

demonstrations and political extremism (Thurlow 1998).   

 Through the clause stating that a person, when in a public pl ace or at a public 

meeting, makes any statement “with intent to provoke a breach of the peace or whereby a 

breach of the peace is likely to be occasion ed”, convictions were successful against those 

making inciting racist statements (see for example the 1963 case Jordan v. Burgoyne).     

 The failure to convict Jam es Caunt ev entually caused the passage of the 1965 

Race Relations Act.  After two British sergeants in Palestine were killed  by the Irgu n in 

1947, anti-Semitic riots plagued the UK.  Ca unt published an edito rial blaming British 

Jews for disloyalty and faulting them for the riots against them .  Caunt was charged with 

seditious libel, and at trial he  acknowledged he intended his ed itorial to be offensive to 

Jews but denied intent to stir up violence (Lester and Bindman 1972).  The court agreed 
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and he was acquitted.  After lobbying by Bri tish Jews for m any years, the Parliam ent 

passed the Race Relations Act, wh ich specifically outlawed incitement to rac ial hatred.  

Though there is not the requirem ent of intent to stir up violen ce, the prevention of public 

disorder was again a central concern of this legislation (Rumney 2003).  This change was 

later added to the Public Order Act through the Race Relations Act of 1976.   

After numerous revisions over the years, the Public Order Act was enacted.  I t 

states (in part): 

1)  A person who uses threatening, abusive or  insulting words or behavior, or disp lays 
any written material which is threatening, abusive, or insulting is guilty of an offence if— 
a) he intends thereby to stir up racial hatred, or 
b) having regard to all the circumstances racial hatred is likely to be stirred up thereby 
 
2)  An offence under this section m ay be committed in a public or a private place, ex cept 
that no of fence is com mitted where the words  or behavio r are u sed, or the wr itten 
material is displayed, by a person inside a dw elling and are not heard or seen except by 
other persons in that or another dwelling. 
 
3)  A constable may arrest without warrant anyone he reasonably suspects is committing 
an offence under this section. 
 
4)  In proceedings for an offence under this section, it is a defence for the accused to 
prove that he was inside a dwelling and ha d no reason to believe that the words or  
behaviour used, or the written  material displayed, would be  heard or seen by a person 
outside that or any other dwelling. 
 
5)  A person who is no t shown to have intended to stir up racial hatred is not guilty of an 
offence under this section if he did not in tend his words or behaviour, or the written 
material, to be, and was not aware that it might be, threatening, abusive or insulting. 
 
6)  This section does not apply to words or behav iour used, or written material displayed, 
solely for the purpose of being included in a programme service. 
This Act covers people who are victim ized on the basis of their color, race, nationality, 

ethnic, or national origin and the punishm ent is a maximum of two years’ imprisonment, 

                                                                                                                                                 
54  Another piece of legislation, the 1997 Protection from Harrassment Act also criminalizes speech, 
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a fine, or both.  Notably, unlike previous versions intent to stir up hatred does not have to 

be proven nor does there have to b e a link to  a breach of the peace.  However, speech 

which is offensive or incites contempt or pr ejudice, but not hatred, is not crim inalized 

(Rumney 2003).  In addition, a p rosecution can only occur with the consent of the 

Attorney-General, and hate speech is not cr iminalized if it took place in side a dwelling 

and the person who uttered the speech had th e reasonable expectation that no one outside 

the dwelling would hear the speech.   

Movement to include religion   

 The rest of this section exam ines the failed attempts in 2001 and again in 2004 to 

amend the Public Order Act to include religion. 55  The first proposal failed in the House 

of Lords after the Home Secretary agreed to drop the provision in order to pass the rest of 

the bill of  anti-terror m easures and th e second failed after m embers of both the 

Conservative and Liberal Dem ocrat parties opposed the amendment, which again would 

have stalled other anti-terrorism  measures.  In the proposals “r eligious hatred” was 

defined to m ean “hatred agai nst a group of persons define d by reference to religious 

belief or lack of religious belief.”  The maximum punishment for acts of racial or 

religious hatred would have been increased from two years to seven years. 

Muslim groups noted that while Jews a nd Sikhs were protected as they were 

considered an ethn icity, Muslims were not as religion was not a protected category.  

                                                                                                                                                 
but only if it is a “course of conduct” and is interested in preventing harassing behavior. 
55  There was another failed attempt in 2005.  In 2006 the Racial and Religious Hatred Act was 
successfully passed, adding religion as a protected category.  The proposed law would have applied to 
England and Wales. 
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Since the early 1990’s Muslim  groups began lobbying Parliament to include religious 

groups.                                                                             

Supporters of the proposals framed the issue as one of fairness: if Jews and Sikhs 

were covered, Muslims should get protectio n as well.  David Blunkett, the H ome 

Secretary who put forward both proposals, not es “what we are doing is offering the sam e 

protection to followers of religion as we do to  racial minorities.  That is, making it illegal 

to stir up hatred against people because of their religious belief.”56   

In addition, the propos als were each put fo rward as part of anti-terro rism bills 

after the September 11, 2001 attacks on the U.S., and as in the EU’s proposed framework 

decision 9-11 was used as justifications for the bills, as Muslims were seen as likely to be 

targeted for vilification.  Politically , including the prov ision to prote ct Muslims (and 

other religious groups) from hate speech in a bill that was primarily intended to stop and 

punish terrorist acts was seen  as useful in appeasing and gaining cooperation from  

Muslims who felt unfairly targeted. 

 The Commission for Racial Equality ( CRE), the UK governm ent’s civil rights 

entity, promoted changing the law with arguments of fairness and increasing anti-Muslim 

sentiment due to 9-11.  As it noted in a submission to Parliament in 2002: 

 Well before 11 September this year , the CRE was aware of the growth 
 Islamophobia in Britain, and its m anifestation in leaflets, graffiti and other 
 criminal damage and physical attacks.  Gi ven the strict test in  the racial hatred 
 offences and the cautio n of the police a nd the CPS to propose prosecutions for 
 incitement of racial hatred, it was clear that without  amendment the Public Order 
 Act would not provide protection for  Muslims or  for any other group defined 
 by its connection to a religion (or absence of religion) and not by “race”. 

                                                 
56  David Blunkett, Religious hatred is no laughing matter: Why we’ll outlaw the persecution of 
belief http://www.guardian.co.uk/politics/2004/dec/12/religion.world1 
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The widespread vilification and attacks on Muslim s since 11 September has 
focused on Muslim s (and non-Muslim s) from the India sub-continent and, to a 
lesser degree, from Africa; however in many instances the law p roviding 
protection on racial grounds could not be applied, since the  words  used to exhort 
or to justify hostility or hatred refer to Muslims and  Islam… 

 Yet, the current law under the Race Relations Act 1976 recognises both  Sikhs 
 and Jews as racial groups, (Mandla v Lee (1983), Seide v Gillette  Industries Ltd. 
 (1980)), but not Muslims and Rastafarians… 
 This anomaly in the la w thus sends a m essage to som e religious com munities 
 that they are less worthy of protection than other faiths.57 
 
CRE also notes that minority groups believe hate speech laws are used disproportionately 

against them, and therefore recommends k eeping demographic statistics on w ho is 

prosecuted for hate speech/hate crimes.   

This view that adding religion as a protected category was an issue of fairness was 

shared by Muslim groups, who had long lobbied for passage using this argument: 

“The Muslim Council of Britain welcomes the home secretary’s proposals  as a 
 good first step,” said Inayat Bunglaw ala, the spokesm an for the Musli m 
 Council of Britain.  “T here has been a longstanding l oophole in our law here in 
 the UK, which has seen racial hatred outlawed, but in fact  religious hatred is not 
 outlawed—a loophole which elements like  the far right and other have been 
 ruthlessly exploiting.”58 

 
 While there was some appeal to transnational law by the UK’s civil rights group, 

notably the CRE, this was as a legal m aneuver; it was noted that the UK had obligations  

under international treaties such as the UN Declaration on the Elimination of all forms of 

Intolerance and of Discrim ination on the Elim ination of all for ms of Intolerance and of 

Discrimination (ICERD) and the Internationa l Covenant on Civil an d Political Rights 

(ICCPR) to outlaw hatred based on religion.  It was an argument for adhering to a global 

                                                 
57  http://www.publications.parliament.uk/pa/ldselect/ldrelof/95/95w22.htm 
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institutional structure on hate speech legislation.  As noted  in the d iscussion of the EU 

framework decision, the UK’s view was that it would decide its own laws internally and 

that would provide the response to the EU, not  that the European debate would influence 

UK law.59    Conversely, the European Conven tion on Human Rights (ECHR) was cited 

as a need to respect freedom of expression, though it can be curtailed for the protection of 

the rights of others. 

 Those opposed to the addition of reli gion focused m ainly on the stifling of  

religious debate and a reduction in civil liber ties.  This was noted in a House of Lords 

debate regarding the second attempt to add religion: 

 The former Home Secretary, David Bl unkett, wrote in an article in the 
 Observer on 12 December under the title “W hy we’ll outlaw the persecution of 
 belief”.  He asked:  
 

‘Can it be right that hatred based on deliberate and provocative untruths about a 
 person’s religion remains unchallenged?”’ 

 
So David Blunkett, the origin al Home Office architect, apparently believes that 

 the offences are designed to protect beliefs against what he terms “untruths”.  In a 
 similar vein, Mr. Khalid Mahm ood MP a pparently thought that Sal man 
 Rushdie could be prosecuted for his novel under these provisions.60 
 
 Both those supporting and opposing the legi slation used Rushdie and his writings 

to promote their agenda; those in favor of the legislation advocated banning books such 

as Satanic Verses as offensive to Muslims while Rushdie himself protested the extension 

of protection to religious gr oups on the grounds th at British and Western society needed 

                                                                                                                                                 
58  UK: Government Proposes New Law to Ban Incitement of Religious Hatred, July 8, 2004. 
www.rferl.org/articleprintview/1053751.html 
59  Interview with UK Home Office official 
60  Lord Hansard text for March 14, 2005. http://www.parliament.the-stationery-
office.com/pa/ld200405/ldhansrd/vo050314/text/50314-14.htm 



80 
 

to remain free to c riticize religion, whether Is lam or Christian ity.61  In this way the 

Rushdie, his writing s, and the dea th threats he received were used by each sid e as a  

focusing event. Groups such as the Barnabas fund said the inclusion of religion w ould 

prevent them from criticizing the persecution of Christians by Muslims overseas, and that 

support for critics of Islam such as Ayaan Hirsi Ali could be deemed hate speech as well. 

 Both proposals were defeated, the first in  the House of Lords, and the second in 

the House of Commons due to oppositio n from both Conservativ es and Liberal 

Democrats.   

Canada 

 The following table lists key dates in th e development of Canadian hate speech  

legislation, starting with the enactm ent of the amendments to the C anadian Criminal 

Code in 1970 and ending with the enactm ent of legislation to add sexual orientation as a 

protected category in 2004.   

Table 5. Key dates in the development of Canadian hate speech legislation 

Introduction 

                                                 
61  Salman Rusdhie, In bad faith, The Guardian, March 14, 2005 
www.guardian.co.uk/politics/2005/mar/14/labour.religion 

1970

2001

2004 Bill signed into law

Amendments to Criminal Code to 
include hate speech prohibitions

Private member bill to add protections 
based on sexuality to Criminal Code
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 As opposed to UK attempts to add  religion to its h ate speech laws, Canadian  

activists and legislators faced lim ited opposition to their efforts to add sexual orien tation 

as a protected catego ry to Canada's national hate speech leg islation.  They had support 

from a variety of groups, from  public em ployee unions to provincial and territorial 

Attorney Generals.  Similar to the UK, they used f ocusing events to promote their cause 

and encourage action. 

The Government of Canada 

 Like the U K, the official head of stat e of Canada is Queen Elizabeth II.  The  

parliamentary system is “m ajoritarian”, as in the UK and it ha s both a House of 

Commons and a Senate, which consists of a ppointed members.  In Canada, the Senate 

has similar powers to the House of Co mmons, although the Commons is the major 

legislative body.   

 The various provinces in Ca nada have legislatures that are responsible for certain 

issues, including education, prope rty, and civil rights.  Theref ore, there can be separate 

hate speech laws in individual provinces. 

History of hate speech legislation in Canada 

 In the 20 th century various groups in Canada  lobbied for a response from  the 

government to hate speech.  In response a special comm ittee was formed that issued the 

Cohen Report of 1965 (Cohen 2003).  It exam ined the effects of hate speech and the role 

of criminal law.  The Report’s conclusion was that although the num ber of people and 

groups propagating hate was s mall, that the effects were hurtful to  minority groups and 

had a damaging effect on society (Cohen 1965).    
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In response to the Cohen Report in 1970 the Parliam ent enacted a b ill which 

became sections 281.1 and 281.3 of the Canadian Crim inal Code and is currently in  

sections 318-320.  These sections m ade it a crim inal offense to incite racial hatred or 

defame a group and also allow for four defenses to the second section: 

318 1) Every one who a dvocates or promotes genocide is guilty of an indictable offence 
and liable to imprisonment for a term not exceeding five years. 
 
2)  In th is section “genocide” means any of the following acts committed with intent to 
destroy in whole or in part any identifiable group, namely, 
a) killing members of the group; or 
b) deliberately inflicting on the group conditi ons of life calculated to bring about its 
physical destruction… 
 
4)  In this s ection “identifiable group” means any section of the public distinguished by 
colour, race, religion, or ethnic origin… 
 
319 1) Every one who, by communi cating statements in any public place, incites hatred 
against any identifiable group wh ere such incitement is likely to lead to a breach of the 
peace is guilty of  
a) an indictable offence and is liable to imprisonment for a term not exceeding two years; 
or 
b) an offence punishable on summary conviction. 
 
2)  Every one who, by communicating statem ents, other than in private conversation, 
willfully promotes hatred against any identifiable group is guilty of 
a) an indictable offence and is liable to imprisonment for a term not exceeding two years; 
or 
b) an offence punishable on summary conviction. 
 
3)  No person shall be convicted of an offence under subsection (2) 
a) if he establishes that the statements communicated were true; 
b) if, in good faith, he expressed or attempted to establish by argument an opinion upon a 
religious subject; 
c) if the statements were relevant to any subject of public interest, the discussion of which 
was for the public benefit, and if on reasonable grounds be believed them to be true; or 
d) if, in good faith, he inte nded to point out, for the pu rpose of rem oval, matters 
producing or tending to produce feelings of ha tred towards an identifiable group in 
Canada. 
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 Numerous attempts have been m ade to expand the definition of “identifiable 

group”.  MP Don Boudria introduced bills attempting to add age to the list of identifiable 

groups to protect children fr om material he thought wa s harmful (Cohen 2003).  In 

response, other MPs looked to the Cohen Report and said th at the hate speech laws were  

clearly meant to protect visible m inorities and that adding age should therefore not be 

included (Cohen 2003).  Aside from  that report, the case of Regina v. Keegstra provides 

criteria for those look ing to add to the list of those pr otected.  The decision in Keegstra  

noted the C anadian Constitution’s stressing of multiculturalism and equality and said  

Canada may balance the prom otion of these va lues with that of free speech  and an 

immediate threat of harm was not needed.  In addition, Keegstra found that since the hate 

speech law had a lim ited number of identifiable groups,  it im posed few lim its on free 

speech and was therefore an acceptable law.   

Movement to include sexual orientation 

 In 2001 Canadian Member of Pa rliament Svend Robinson put forward an 

ultimately successful private member’s bill to add sexual orientation to the hate crim es 

section of Canada’s criminal code.62  It was signed into law on April 29, 2004.  The bill’s 

supporters used focusing events from the United States such as the m urder in Wyoming 

of Matthew Shepard and the actions of Fr ed Phelps and W estboro Baptist Church, 

including picketing the funerals  of gays and lesbians with signs stating “Fags Burn in 

Hell”, among other inflammatory statem ents.  A Canadian law was prom oted by 

Robinson and others as a m eans to prevent prot estors such as Phelps from  being able to 
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promote their propaganda in Canada.  They also noted threats faced by gays and lesb ians 

in Canada from Canadians. 

 The bill had support from a variety of groups aside from gay rights organizations.  

The provincial and territorial Attorney’s General supported th e addition of sexual 

orientation, as did the Canadian U nion of Public Em ployees (CUPE).63  As noted by 

CUPE: 

 Consider the tactics and website (www.godhatesfags.com) of American 
 Fred Phelps, the so-called “Reverend” of the Westboro Baptist Church 

Phelps and his followers routinely pi cket the funerals of LGBT  people 
with signs that read “God Hates Fags”, “AIDS Cures Fags”, and “No Fags 
in Heaven”, to name but a few. Phelps’ website features a “m emorial” to 
Matthew Shepard, the Wyoming youth who was savagely tortured and 
murdered in 1998 because he was gay. The website features a photog raph 
of Shepard burning in the fires of he ll and stating the num ber of days he  
has supposedly been in hell since his murder.  

Canadian police have been unable to do anything to prevent Phelps and his 
congregation from entering Canada and inciting hatred against LGBT  
Canadians.  

In addition, supporters had a clear m ajority of the Canadian Parliament in support of  the 

bill.   

Those opposed to the legislation were m ainly Christian groups such as Focus on 

the Family and the Evangelical Fellowship of Canada.  The Catholic Civil Right League 

listed objections to the bill, including the following:  

7) The passage of Bill C250 would resu lt in some biblical passages being 
defined as hate propaganda, ef fectively prohibiting their use in religious 
instruction, and would proba bly lead at least to th e threat of crim inal 

                                                                                                                                                 
62  Private member’s bills often do not become law.  Robinson had attempted to include orientation 
on other occasions 
63  CUPE National president supports Bill C-250, May 6, 2003. 
http://cupe.ca/EqualityPride/BILL_C250 
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prosecution for inciting hatred under Section 319(1) of the Criminal Code. 
Other canonical religious texts may be similarly affected. (Appendix "E") 

8) Criminalizing opposition to dif ferent kinds of sexual conduct under 
the rubric of ‘orientation’ will cripple free public discourse about sexual 
morality and bring into  question Canada’s commitment to f reedom of 
expression and religion. The introduction of such a law at this tim e is 
particularly objectionable because of its po tential to interfere with 
ongoing public discussion about the nature of marriage.  

9) The proposed law will in creasingly alienate a signif icant part of  the 
population, especially objecting parents, who m ay be thr eatened with 
criminal prosecution for opposing efforts to have their children accept and 
even experiment with what they cons ider to b e an imm oral way of lif e. 
This will undermine public support for institu tions attempting to impose 
the new order , notably government , the justice system and public 
education.64 

As a concession to these objections, a “good fa ith” religious exception was added: “if, in 

good faith, the person expressed or attempted to establish by an argument an opinion on a 

religious subject or an opinion based on a belief in a religious text”. 

 Generally the debate in Canada centere d on hate speech and violence against 

homosexuals in Canada and the United Stat es, with no reference to other nations’  

legislation on sexual orientation.  The de bate was focused on actual and potential events 

in North Am erica, not on the need for Canada to be seen as proactive in hate speech 

legislation by other countries.  Ultimately, as there was not a strong opposition to the bill, 

there was not much need for extensive lobbying. 

Sweden 

 The following table lists key dates in the development of Swedish hate speech  

legislation, starting with the addition of sexual orientation as a protected category in 2002 

                                                 
64  Summary of Objections to Bill C250, Catholic Civil Rights League, September 8, 2003 
http://www.ccrl.ca/index.php?id=139 
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and ending with the overturning of pastor Ake Green's conviction for hate speech against 

homosexuals in 2005.   

Table 6. Key dates in the development of Swedish hate speech legislation 

Introduction  

 Sweden provides an exam ple of a count ry in which the in ternational legal 

structure liberalized national free sp eech law.  In 2002 Sweden added sexual o rientation 

to its hate speech law.   Unlike in  Canada, which allowed for religious exem ptions, 

Sweden officials stated church sermons could be subject to the law.  As  then chancellor 

of justice Göran Lambertz noted, “the same rules apply everywhere, and I a m sure there 

will be cou rt cases defining hate speech also  in the re ligious context.”65 The most 

relevant aspect of the Swedish case for this study is that international law was a force that 

lessened restrictions of speech in a national law. 

The Government of Sweden 

 Unlike the UK and Canada, while Sweden has a parliamentary system, it has only 

one house, and is not m ajoritarian.  Therefore, the various political parties m ust form 

                                                 
65  ‘Hate speech’ law could chill sermons, 8/5/2002. 
http://www.christianitytoday.com/ct/2002/august5/15.22.html 

2002

2004

2005

Protection for sexual orientation added 
to hate speech legislation

Pastor Ake Green convicted under 
legislation for promoting hatred against 
homosexuals

Green's conviction overturned on the 
basis that it violated international law
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coalitions to have one of their m embers become prime minister.  Generally, Swedish 

politics are more consensual than politics in the UK or Cana da, and the work done in the 

parliament is taken seriously and not just seen as a debating society.  Comm ittees are 

often important. 

 Sweden has a constitution, which can be  changed with sim ple majorities of 

parliament.  For a change to take effect, two parliamentary votes must be held-one before 

an election and one after.  The Swedish ha te speech laws in this study are in the 

constitution and the Criminal Code. 

Case of Ake Green 

 In 2003 S wedish pastor Ake G reen gave a serm on highly critical of 

homosexuality, calling it a “cancerous tum or in the entire society” that could lead to 

bestiality and pedophilia.66  He was c harged, convicted, and sentenced to 30 days in jail 

in June of 2004 based on the legislation passed in 2002.  His case gained attention both in 

Sweden and throughout the world, becom ing a focusing event on th e issues of hate 

speech, free speech, and religious freedom.  He appealed the verdict and was acquitted in 

early 2005.  However, the Prosecu tor-General appealed the case to the Swedish Supreme 

Court.  The court sided with Green, but noted that  it did so not based on Swedish law, 

which it believed indicated Green had violat ed, but due to the European Convention on 

Human Rights.  It noted: 

In an overall assessment of the circumstances – in the light o f the practice of the 
European Court of Human Rights - in the ca se of ÅG it is clear a t the outset that 
this is not a question of such hateful statements that are usually referred to as hate 

                                                 
66  Swede’s sermon on gays: bigotry or free speech, January 29, 2005 
http://www.washingtonpost.com/wp-dyn/articles/A45538-2005Jan28.html 
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speech. This also applies to the utterance of his that may be regarded as most far -
reaching, where s exual abnormalities are desc ribed as a cancerous tumor , since 
the statement, seen in the light of what he said in connection with his serm on, is 
not of such a nature as can be regarded  as prom oting or justifying hatred of 
homosexuals. The way in which he expre ssed himself cannot perhaps be said to 
be so much more derogatory than the words in the Bible passages in question, but  
may be regarded as far -reaching even taking into account the message he wished 
to convey to the audience. He m ade his statements in a serm on before his 
congregation on a theme that is in the Bible. The question of whether the belief on 
which he based his statem ents is legitimate or not is not to be taken into account 
in the assessm ent (Judgment of the European Court of Hum an Rights of 26 
September 1996, in the case Manoussakis and Others v Greece, p. 47).  
Under such circum stances it is probabl e that the Europ ean Court of Human 
Rights, when examining the limitation on ÅG’s right to preach his ideas based on 
the Bible which a verdict of guilty would constitute, would find that the limitation 
is not proportionate and thereby would c onstitute a violation of the European 
Convention.  

 

 As noted in  the first chapter, international law has generally  been a fo rce that 

restricts speech in W estern nations.  However, in this case it was intern ational law that 

was interpreted to favor free speech  over freedom from hatred.  The cas e of Ake Green 

became a focusing event for those who supported free speech and religious freedom and  

opposed the legislation. 

Conclusion 

 The UK, Canada, and  Sweden all faced r ecent attempts to m odify their hate 

speech laws by adding more protected categories.   Activis ts and legis lators in all three 

nations used focusing events to further their legislative goals, whether to gain or prevent 

passage of hate speech  legislation.  In Sweden  international law caused  it to modify its 

legislation to m ake it less restrictive of  free speech, providing evidence of a pos sible 

international or at least Western con sensus on some aspects of speech legislation.  In the 
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UK activists attem pted to p ersuade the UK to  add religion as a protected category by 

referencing international treaties.   

 While international institutional structures such as intern ational treaties on hate 

speech did provide so me homogenization of national struct ures, as in Sweden, and 

activists in the UK did appeal to inte rnational treaties to persuade domestic legislators to 

modify UK legislation, m ost of the focus of activists and legislators was on national 

events.  Activists in the UK did not dire ctly lobby the EU, indicating a lack of a  

“boomerang pattern” of lobbying at the internat ional level to change national law.  In 

Canada, the debate focused on the reality and possibility of  hate speech and ultimately 

violence against people based on  sexual orientation.  In  some ways this m irrors what 

occurred in the EU, where Mem ber States such as the UK, Denm ark, Italy, and others 

that were opposed to the fram ework decisions focused on their national position, and not 

what the position was of other nations.   
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Chapter 5.  Conclusion 

 Many Western nations and govern ments have recently proposed modifying their 

hate speech laws by adding more protected categories, such as religious groups and those 

based on sexual orientation.  Activists, legislators, and commentators constructed the 

issues of hate speech and free speech in certain ways, using tools such as focusing to  

events to promote their views.  The institutional structures and cultures of the EU and its 

Member States shaped their positions on hate speech legislation as  well as their 

bargaining power.  W hile the EU can claim  a unique transnational perspective on the 

issue of ha te speech that attempts to a ddress multiple competing national and g roup 

interests, it may face questions of its legitimacy. 

 The inclusion of the United Kingdom  and Sweden allowed for analysis of the 

interaction between a transnat ional government (the EU) and its Member States.  The  

inclusion of a non-EU nation, Canada, allowed examination of potential indirect effects  

of the EU a nd other Western nations: did activ ists try to use ef forts in the European 

Union to encourage passage or legislation in Canada. 

 Across all countries in the study as we ll as the EU, one common tactic e mployed 

to promote passage of hate speech  legislation was the use of focusing events.  W hile the 

EU framework decision was being drafted before the Septem ber 11th, 2001 terrorist 

attacks on the United States, that event and the possibility of a backlash against Muslims 

was used by the EU for  lobbying after it was introduced in November of that year and 

until its passage in 2007.  In addition, Prince Harry dressing as a Nazi for a costume party 

was used b y the EU to attem pt to pressu re a recalcitran t UK into  acceptance of the 
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legislation.  In the UK, the 9-11 terrorist at tacks as well as Salm an Rushdie's writings 

were used by both supporters and opponents of  the law.  S ome hate speech legislation 

supporters sought to  prevent negative speech  towards Muslims, such as that from 

Rushdie and after 9-1 1, while som e free speech supporters used th ose incidents to 

emphasize the need to continue pro tections for controversial speech.  The possibility of 

American Fred Phelps and his strongly an ti-homosexual Westboro Church speaking in 

Canada was used to further passage of C-250 by Canadian proponents of including sexual 

orientation as a protected category in its hate speech laws. 

 Another similarity between the UK and Ca nada was the focus on national issues.  

There was a lack of concern in both countries  about being seen as a policy laggard by 

other nations, and, as m entioned above, the emphasis was on the possibility of hate 

speech and violence against some groups versus free speech.   

 Despite the common use of focusing events and the prioritizing of national views, 

there were some differences between the nations included in the study.  In the UK one of 

the primary arguments to add religion was that it was unfair Jews and Sikhs were 

considered ethnic groups and therefore protec ted while Muslims were not, as they could 

not be deemed an ethnicity.  Th is was due to issues specific to UK law.   In Canad a the 

focus on potential threats to ga ys took a transnational angle,  as it was noted Am erican 

Fred Phelps could not be stopped from  coming into Canada and conducting protests 

against gays. 

 The EU faced num erous disadvantages in its  attempt to pass the fram ework 

decision.  As the proposal was in the thir d pillar and therefore required unanimous  
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agreement; Member States opposed to the legi slation had a strong bargaining position or 

could refuse to bargain alt ogether.  As the proposal wa s not highly technical and the 

general intent of the legisla tion was clear, the E U could not take advantage of Member 

States’ imperfect information.  Lastly, th e EU did not have strong support at the 

subnational level from NGOs and other organiza tions that would help  pressure national 

governments to pass the EU legislation.  Th e resulting legislati on was sym bolic, and 

those supportive of the initial proposal believed it could be used for advocating for future 

legislation, but little more.    

 When international law played a  role, it was a dir ect one: in th e UK the  

Commission for Racial Equality noted the UK might be in vio lation of various 

international treaties if it did not inc lude religion in its hate speech laws, and in Swed en 

the Supreme Court ruled Swedish law m ust allow for certain exemptions in its  hate 

speech law due to the European Convention on Human Rights.  There was no evidence of 

a “boomerang pattern” of national lobbyist s in the UK lobbying the EU to change 

national law.  This study provides m ixed evidence of an em erging international (or at 

least Western) view of hate speech.  S upporting evidence includes Sweden adhering to 

the ECHR over national law, UK advocates ur ging adherence to inte rnational treaties, 

and both Canada and S weden (and the UK af ter the tim e period of this study) adding 

protections for sexual orientation to their le gislation.  However, in negotiation over the 

proposed EU fram ework decision, when instit utional structures allow ed for a strong 

Member State bargaining positi on, nations were less willing to  agree to the view of the  

transnational government.  Indi rect pressure from  the EU, su ch as the use of focusing 
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events to attempt to shame nations into ag reement, was ineffective.  It is also not clear 

that an international c onsensus will b e reached in th e future as more European 

governments are led by  parties and politicians  who are accused of violating hate speech 

legislation, and therefore are unlikely to suppo rt further legislation crim inalizing their 

statements. 

The categories being ad ded to hate speech laws now involv e beliefs and actions 

such as religion, imm igration, and hom osexual behavior as opposed to immutable 

characteristics such as race. 67  Protecting all of these beli efs is quickly troublesom e: if 

strongly protesting Muslim  views on hom osexuality is anti-Mus lim, and if strongly 

advocating Muslim views on homosexuality is anti-gay, neither group will be able to say 

much about the other.  In the UK in 2006, Iqbal Sacranie, the head of the Muslim Council 

of Britain which stron gly advocated for hate speech p rotection for Muslim s, faced 

investigation for hate speech for his comments on homosexuality. 

 In addition, it becom es difficult to prio ritize which groups s hould be protected.  

While some advocates did not believe wom en face hate b ased on the ir sex and were 

therefore not in need of protection, others recognized the threats from honor killings that 

are now occurring in Europe. 

 The justification for the creation of the EU was that it would m ake wars between 

European nations im possible due to econom ic interdependence am ong Member States.  

Over the past couple of d ecades it has increasingly m oved beyond economic issues and 

                                                 
67  The author acknowledges sexual orientation may well be immutable, but homosexual behavior, 
which is generally what is protested by religious groups, is able to be stopped more easily than changing 
someone’s race or sex. 
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into other realms such as environm ental policy and justice  affairs.  As with econo mic 

issues, much of the jus tification for this expansion of the scope of E U intervention is  

related to its position as a government across nations.  As such, it is argued by activist 

groups and the EU itself that  it can m ore easily address i ssues with an international 

component than national governments. 

 The diverse nations of Eur ope, with their different gove rning structures, cultures, 

and economies, have in m any ways remained somewhat suspicious of the feasibility of a 

transnational government that can legislate across all of its m embers and in all policy 

areas. However, ease of travel, increased m igration, television and radio that crosses 

national boundaries, and the internet have all contributed to an increasingly borderless 

world.  As such, a transnational governm ent such as the EU can bols ter its legitimacy by 

addressing issues that m ight have internatio nal implications, such as hate speech.   

Nations may focus on national issues, such as internal public order or re lations with 

specific ethnic or religious groups, while a tr ansnational government can claim a greater 

ability to prevent external threats as well as claim a broader view of the global situation.  

Also, nations are to som e extent bound to thei r previous legislation,  leaving historical 

legacies that may not be as applicable or relevant today.  A transnational government can 

also claim to be increasing fairness by insuring that what is a crim e in one country is a  

crime in all countries, and that criminals can therefore not escape punishment.  If a nation 

wishes to outlaw certain types of speech it can only do so within its territory—and given 

the internet even this abili ty is lim ited-- while a transn ational government can do s o 

across multiple nations. 
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 While national governm ents of EU Mem ber States ha ve become increasingly 

conservative, much of the govern ing structure of the EU itself  is a relatively entrenched 

bureaucracy and rem oved from national politics, whether in the Comm ission or in the  

NGOs it fu nds.  Given its ideological views on  the issue as well as the possibility o f 

furthering its own legitimacy, the EU appears likely to continue attempting to pass strong 

hate speech legislation.  Structural changes, such as allowing qualified majority voting on 

legislation as opposed  to requirin g unanimous consent, will further encourage EU 

involvement on topics such as hate speech. 

 However, a greater divergence between the views of the Member States and their 

citizens and the EU may deleg itimize the ro le of the E U on specific is sues or as a 

government overall.  While claims can be made that a transnational government may be 

better able to address complex issues with multiple competing interests extending across 

nations, that same complexity can further com plicate the ability to gain agreem ent.  If a 

Member State’s government is composed partially or primarily with politicians who have 

been accused of hate speech, or who disagr ee with the legislation, it can  become 

disinclined to be supportive of the EU in gene ral.  In addition, the citizens of such as 

Member State may be more likely to side with the national government as opposed to the 

EU.  On other issues in which there has b een either less motivation f or politicians to 

oppose legislation and more obvious justificati on for transnational action—such as some  

law enforcement operations—agreement has been easier to achieve. 

The greater the num ber of Member States in which this is the case, th e greater 

potential for problem s of furthering EU le gitimacy on a topic such as hate speech.  
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Increasingly complex systems with m ultiple interests are more likely to f ace this 

situation; the inclusion of eastern European nations into the EU introduced demands for 

outlawing minimizing crimes against hum anity committed by Communist regim es, for 

example.  Similarly, if some groups are not protected under hate speech legislation while 

those with competing interests are, the greater the possibility of  dissatisfaction with the 

legislation.  Therefore, while national laws on hate speech  may have developed in the  

context of the need to protect public order or one or two m inority groups, in order to 

retain legitimacy a transna tional government must now take into account not just 

increasingly internally complex nations bu t a variety of national views as well.  

Therefore, universal claims of human rights, such as that made by the EU, can be used to 

further the sense of a transcendent order across nations. 

 Future research can co ntinue to focu s on the claim s making activities of the  

governments and groups involved on the topic, especially in those Member States that are 

least supportive of stron g hate speech legis lation.  Also, as institu tional structures in the 

EU change, possibly placing op positional Member States at a disadvan tage in 

negotiations, different tactics may emerge as important then when the EU is in a we aker 

position.  Therefore, while more Member States may have governments that are highly 

hostile to hate speech legislation and will consequently not be easily isolated as aberrant 

by activists or the EU, they m ay structurally be in a weaker position in EU negotiations.   

This may cause an increasingly hostile rela tionship between the EU governing structure 

and at least some of the Member States.   
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Beyond claims making activities and the enactm ent of le gislation, an im portant 

component of any legal system is enforcement.  As a transnational government, the EU’s 

ability to insure rea sonable consistency in a pplication of EU legislation ac ross its 

Member States is one of the justifications for its existence.  As su ch, one other potential 

area for future research is enforcem ent of national and EU hate speech legislation.  Left-

wing governments enforce hate speech legi slation differently than rig ht-wing 

governments; some governments may target neo-Nazis, others m ay target radical 

religious groups, and som e may simply ignore the legislation, depending on the 

governments’ priorities and ideologies.    

 

 

 

 

 

 

 

 

 

 
 
 
 



98 
 

Appendix A. List of interviewees 

Ozan Ceyhun 

Marco Cappato 

Vera Eggenberger 

Carolina De Fey 

Priya Lukka 

Yolanda Casilda-Grau 
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Appendix B.  Brief summary of hate speech laws, 2005 

 
United Kingdom 
*Protects all g roups of pers ons (defined by “colou r, race, nationality (including 
citizenship) or ethnic or national origins.” 
*Requires and “incitement to racial hatred” or “intent to incite  racial hatred”.  Some acts 
require an “incitement to violence” as well. 
 
Canada 
*Covers hatred incited against any “identifiable group” if it is likely to cause a “breach of 
the peace” 
*Covers homosexuals 
*Allows a defense if the statem ents made were true, or if on reasonable grounds were 
believed to be true 
*Allows a defense if, in good faith, an argument was made on a religious subject 
 
Sweden 
*Covers only people who are minorities based on “race, color, or ethnic origin” 
*Covers homosexuals 
*Swedish constitution protects against speech that wou ld “imply the unf avorable 
treatment of a citizen” 
*Swedish Criminal Code protects against “insulting” minorities 
 
European Union (framework decision) 
*Criminalizes “racism and xenophobia”-defined as “the belief in race, descent, relig ion 
or belief, national or ethnic origin as a f actor determining aversion to individuals or 
groups.” 
*Covers “insults” made in public  
*Prohibits trivialization of racist and xenophobic crimes 
 

 

 

 



100 
 

Appendix C.  Treaty organizations and hate speech 

Council of Europe 

 The Council of Europe was created in 1949 by ten Western European nations, and 

now has 45 m embers in Western and Eastern Europe and 5 nations (Canada, the Holy 

See, Japan, Mexico, and the United States) with observer status.  In addition to promoting 

a European identity and  standardizing m embers’ social and  legal prac tices, its or iginal 

purpose was to prom ote human rights, parliam entary democracy, and the rule of law.  

After the collapse of the Sovi et Union, the main duty of the Council of Europe has been 

aiding post-Communist countries in Europe with issues such as political, legal, economic, 

and human rights reforms.68 

  The Council of Europe did not fulf ill the dreams of those who hoped to see a 

pan-national European state sy stem, in part because its m embers did not wish relinquish 

control over national affairs (N ugent 2003).  It does not have  legislative powers or any 

equivalent to the Regulations of the Eur opean Union (de Vel and Markert 2000).   

However, it has still had influence over European law and the EU, particularly in the area 

of human rights through its European Convention of Hum an Rights (Nugent 2003).  In 

the Maastricht Treaty on European Union (T EU) it was  decided that cooperation in 

justice and home affairs would comply with the European  Convention on Human Rights 

(ECHR) and much of the proposed EU constitu tion is based in part  on the Convention, 

including the constitution’s article 11 on freedom of expression (Bruges Group 2003).  

 Article 10 of the Convention states: 
 
                                                 
68  see www.coe.int/T/e/Cojm/about_coe/ 
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Everyone has the right to freedom of expression.  This right shall include freedom to hold 
opinions and to receive and im part information and ideas w ithout interference by public 
authority and regardless of frontiers.  This Ar ticle shall not prevent States from requiring 
the licensing of broadcasting, television or cinema enterprises. 
 
The exercise of these freedoms, since it carries with it duties and re sponsibilities, may be 
subject to such formalities, conditions, restrictions or penalties as are prescribed by law 
and are necessary in a dem ocratic society, in the interests of national security, ter ritorial 
integrity or public saf ety, for the p revention of disorder or crim e, for the protection of 
health or morals, for the protection of the reputation or rights of others, for preventing the 
disclosure of information received in conf idence, or for maintaining the autho rity and 
impartiality of the judiciary. 
 
While the Convention clearly grants the ri ght to freedom  of expression, the second 

paragraph makes it clear that it is not an absolute right.   Ot her legal entities such as the 

European Union take this approach as well.  The EU’s Proposal for a Council Framework 

Decision on com bating racism and xenophobia states that “the proposed Fram ework 

Decision cannot be interpreted as affecting any obligations which Member States m ight 

have under other international instruments…such as the freedom of expression” and that 

“the exercise of these freedom s has to be ba lanced with the prevention of disorder or 

crime and the protection of the reputation or rights of others.” 69  The EU fra mework 

decision seeks to abide by previous European la w and uses the same language in its hate 

speech directive. 

The decisions of the European Court of Human Rights (her eafter called the 

Court), delineate when exceptions to this right are allowed.  In one of the most important 

cases on Article 10, Lingens v. Austria, the Court established that a politician must accept 

more criticism than a private person; that value judgments are protected under Article 10; 

                                                 
69  Proposal for a Council Framework Decision on cambating racism and xenophobia, November 28, 
2001 
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and that the burden of proof in criminal defamation cases falls on the defam ed.  In 

Castells v. Spain, the Court further found that criticism of the government should be less 

restricted than criticism of either politicians or private individuals.  Specif ically with 

regard to hate speech, the Court found in Je rsild v. Denmark that the media was allowed 

to publicize an interview with Danish Ku Kl ux Klan members in the interest of allowing 

the press “to play its vital ro le of public watchdog.”  (This case is also notable because 

the Court looked to the United Nation’s Intern ational Covenant on Civil and Political 

Rights, described below, to ensure Denm ark would still be  able to f ulfill its obligations 

under that treaty to ou tlaw hate sp eech).  However, the Court has held th at some 

offensive material can be prohibited, for exa mple if such a prohibition serves to protect 

religious sensibilities (see Otto-Preminger Institut v. Austria) and the peace of an area.  

 Not only has the Council addressed freedom  of expression in general, but it has 

also examined the issue of ha te speech specifically.  In 1966 the Council’s Consultative 

Assembly drafted Recommendation 453, which encourages Member States to criminalize 

group defamation or incitem ent to racial, nati onal, or religious ha tred.  Part of the  

justification given for this Recommendation was Article 14 of the Convention outlawing 

discrimination based on various characterist ics.  According to the Recomm endation, a 

person would be guilty of an offense if “a) he publicly calls for or in cites to hatred, 

intolerance, discrimination or violence agains t persons or groups of person distinguished 

by color, race, ethnic or national or igin or religion; b)   if he  insults persons or groups of 

person, holds them  up to contem pt or sla nders them on ac count of the distinguishing 
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particularities mentioned in para graph (a).” It a lso criminalizes writings and 

organizations that incite in the same manner as illegal speech.   

 This proposed law does not requ ire violence or a breach of the peace as speech  

judged derogatory or insulting is sufficient to be a criminal act (Jones 1998).  In this way 

and in the categories it covers, the Council’s Recommendation is similar to the European 

Union’s Framework Decision. 

In addition to the 1966 Recomm endation, in May 2002 the Council of Europe  

issued an additional protocol to its C onvention on Cybercrime that would have required 

signing parties to criminalize the dissemination of racist or xenophobic m aterial over the 

internet, with “racist and xenophobic m aterial” defined as “any written m aterial, any 

image or any other representation of thoughts or theories, which advocates, prom otes, or 

incites violence, hatred or discrim ination against any individual or gr oup of individuals, 

based on race, colour, national or ethnic origin…” However, due to  opposition from the 

United States over concern for freedom of expression, this protocol was dropped. 

 Other than the European bodies, the United Nations has also shown an interest in 

freedom of expression and hate speech. 

The International Covenant on Civil and Political Rights (ICCPR) 

 The UN General Assembly adopted the ICCPR in 1966, although it did not com e 

into force until 1976 when it had thirty-five ratifications.70  Article 19 deals with freedom 

of expression: 

1. Everyone shall have the right to hold opinions without interference. 
 
                                                 
70  Yearbook of the Human Rights Committee 1999 
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2. Everyone shall have the right to freedom of expression; this right shall include freedom 
to seek, receive and impart information and ideas of all kinds, regardless of frontiers, 
either orally, in writing or in  print, in the form  of art, or through any other m edia of his 
choice. 
 
3.  The exercise of the rights provided for in paragraph 2 of this article carries with it  
special duties and responsibilities .  It may therefore be subject to certain restrictions, but 
these shall only be such as are provided by law and are necessary: 
 
a) For respect of the rights or reputations of others; 
b)  For the protection of national security or of public order, or of public health or morals. 
 
Similar to the European Convention on Hum an Rights and the European Union’s 

framework decision on hate speech, protection of the rights or reputations of others is one 

of the perm itted restrictions of freedom  of expression.  Article 20 of the ICCPR  

specifically provides for restriction of hate speech: 

1. Any propaganda for war shall be prohibited by law. 

2.  Any advocacy of national, racial or religi ous hatred th at constitutes incitem ent to 
discrimination, hostility, or violence shall be prohibited by law. 
 
Article 4 of the United Nations’ Internati onal Convention on the Elimination of All 

Forms of Racial Discrim ination of 1966 is a more exacting obligation on States to 

eliminate hate speech than the ICCPR (Joseph, Schultz, and Castan 2000).   

The International C onvention on the Elimination of All Forms of R acial 

Discrimination (ICERD) 

 At the tim e of the ado ption of the ICERD there was co ncern of th e rise of 

authoritarian ideologies (Recommendation 15 1966).  Because of this, article 4 requires 

States to penalize: 

(i) dissemination of ideas based upon racial superi ority or hatred; (ii) incitement to racial 
hatred; (iii) acts of violence against any race or group of persons of another colou r or 
ethnic origin; and (iv) incitement to such acts 
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In addition, the article requires countries to criminalize the financing of activities listed  

above and the participation in organizations that engage in such activities.  W hile the 

Human Rights Committee has never addressed a case that involved a potential breach of 

Article 20 of the ICCPR, it is believed that  it has influenced H RC jurisprudence through 

Article 19 cases (Joseph, Schultz, and Castan 2000).  Indeed, the HRC has not ever found 

against a restriction of far-right views.   
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