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Abstract 

 

When The Well Runs Dry: 

Groundwater Management In Texas 

 

 

 

 

Jennifer Lynne Reel, M.A. 

The University of Texas at Austin, 2010 

 

Supervisor:  Donna DeCesare 

 

Managing and protecting our water resources is one of the most pressing long-term issues 

facing Texas.  In addition to population growth, Texas' vulnerability to drought makes 

long-term water planning both challenging and imperative.  As competing interests vie 

for this limited natural resource, the State struggles to reach solutions that can provide 

sustainable water for everyone.  This report, and the accompanying video, Tecolote, 

examine the management of Texas groundwater and the impact it has on Tecolote 

Farms. 
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”When the well’s dry, we know the worth of water.” –Benjamin Franklin 

 

The Growing State of Texas: 

 

As the nation struggles with high unemployment rates and housing foreclosures, 

Americans are turning their gaze to Texas as a beacon for work and prosperity.  Texas 

has one of the fastest growing populations in the country.  The Dallas-Fort Worth-

Arlington area ranks No. 1 in the nation in terms of raw population growth, with Austin-

Round Rock and San Antonio making the top 10 list of expanding urban areas between 

2007 and 2008.1  Reports from the Texas State Data Center in San Antonio claim that an 

economy with strong housing and job markets are fueling this growth.  Their analysts 

attribute this to the presence of major employers in a diverse economy that includes 

petroleum refining, aerospace, information technology and chemical production. In 1980, 

the population was 14.2 million, but projections for 2040 predict a 151 percent increase 

to 35.8 million people2—roughly adding Australia’s entire population to the Lone Star 

state.  

 

 While some Texans welcome this economic boom without question, others see long-

term challenges to the state’s fragile ecosystem and are sounding alarm bells. Residential 

and commercial growth brings to the forefront the question of how to protect and allocate 
                                                
1 www.census.gov/Press-Release/www/releases/archives/population/013960.html 
2www.twdb.state.tx.us/DATA/popwaterdemand/2003Projections/PopulationProjections/STATE_REGION/state_region
_pop.htm 
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Texas’ finite natural resources in order to avoid shortages that would not only curtail 

current life-style, but also threaten the sustainability of life itself. Water ranks at the top 

of this list of vulnerable, yet essential resources.  Over the span of one year, the current 

average water use for two Texas families is approximately one acre-foot of water, or 325, 

851 gallons—enough to fill half of an Olympic swimming pool.  Total statewide demand 

for water is projected to grow by nearly one-third, from 17 million acre-feet in 2000 to 

21.6 million acre-feet in 2060.3  In other words, Texans will use an additional 2 million 

Olympic pools’ worth of water to satisfy current behavioral norms.  As the population 

increases, so too does the number of cars washed, lawns watered, and swimming pools 

filled.  These statistics provoke much vocal concern by officials and residents alike in a 

state that is so vulnerable to erratic precipitation and drought.  Average annual rainfall 

varies greatly across Texas.  A meager 10 inches fall on the cracked deserts of the west, 

while over five times that amount quenches the subtropical climate of the eastern part of 

the state.4   It’s this precious rainfall that feeds the states' rivers, lakes and other fresh 

surface water sources—sources which 40 percent of the state's population relies heavily 

upon for its day-to-day use.  Rainfall also percolates deep down into the cracks and 

crevices of the underground aquifers. These aquifers are the natural rock formations that 

hold groundwater, and much like the streams and rivers that flow above ground, they 

curve and bend, varying greatly in vastness and depth.  There are an estimated three to 

four billion acre-feet of groundwater stored in nine major aquifers and 20 minor aquifers 

                                                
3 Texas Water Development Board “Water for Texas 2007”, volume II. 
4 Texas Water Development Board “Water for Texas 2007” volume II. 
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in Texas. However, only about 10 percent of this groundwater is recoverable using 

traditional technology.5 Over half of the state’s water use is supplied by groundwater, and 

80 percent of that is used to irrigate the cotton, rice, and other staples of Texas 

agriculture.6  Groundwater and surface water are fundamentally connected, yet rights to 

each are claimed by and protected for the people of Texas under distinct legal categories.  

All surface water is considered property of the State, while groundwater is considered a 

private property.   Although these resources are divided neatly on paper, the reality on 

and below the ground is far murkier.   

 

 Texas is losing water.  Supplies from existing sources are expected to decrease by nearly 

one-fifth, with three million acre-feet vanishing by 2060.7  The main culprit is increased 

sediment in the reservoirs, but the uncertainty of climate change will also play a critical 

role. Texas isn't the only state to experience such severe water shortage.  A 2008 National 

Geographic article by Robert Kunzig exposes the precarious relationship between 

population growth and natural resources.  According to Kunzig's report about the water 

conditions in the western and southwestern United States, the 20th century was the 

wettest of the last millennium.  That was the time Americans converted desert lands into 

fruitful, populous areas with the aid of reservoirs and dams.  Simply stated, what we have 

viewed as normal water conditions are actually quite extraordinary circumstances.  

                                                
5 Texas Water Development Board, Water for Texas 1990: Today and Tomorrow, I-4 
6 www.twdb.state.tx.us/GwRD/pages/gwrdindex.html 
7 Texas Water Development Board, "Water for Texas 2007", Volume I, p. 2 
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Scientists who analyze tree-rings to better understand environmental changes have 

discovered that the Colorado Basin has experienced numerous mega-droughts since A.D. 

762.  Frequently during that long history, these droughts lowered the Colorado River to 

levels below the resources currently being drawn for use by the 30 million people who 

rely on it today. Adding to that historical evidence, climate scientists report findings that 

in addition to this recent understanding of natural weather cycles, global warming's 

effects could create Dust-Bowl conditions for the southwest by mid-century.  This 

scenario could alter the Colorado River's level to half of the amount consumed today.  

Should this happen, how would the current population be sustained?   Those in charge of 

water management are surely experiencing sleepless nights, as no one has yet provided a 

viable answer.  At the same time, expansion into the desert continues.  The seven states 

of the Colorado Basin have added an additional five million people to their populations 

between 2000 and 2006.8 Demand has already exceeded supply and this dissonance 

shows no sign of letting up. 

 

Texas must concentrate on expanding its conservation methods, implementing more 

efficient management strategies, and investing in a diverse range of solutions if it is to 

adequately address long-term water needs.  Without immediate planning for expected 

population increase and uncertain weather conditions, a severe drought 50 years from 

now could mean that a majority of Texans would not have a sustainable supply of water. 

                                                
8 Kunzig, Robert. “Drying of the West” National Geographic, June 2008 p 90-113 
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Texas Water History: 

 

Towards the end of the 19th century, Texans built railroads that snaked their way through 

the state’s landscape.  A predominately rural state of cotton fields and cattle farms 

underwent a major metamorphosis.  Settlements sprouted around temporary camps for 

the railroad workers, bringing not only more residents, but also an increase in businesses 

to support them.   The railroad also boosted Texas' economy, providing a faster and 

cheaper way for farmers and ranchers to export their products to far-flung destinations.  

Then, one of the most significant events in Texas' history occurred.  On January 10th, 

1901, the Lucas No. 1 oil well blew at Spindletop near Beaumont.9  Oil spewed more 

than 100 feet into the air, launching the rural state into its industrial age. The incident 

changed the Texas landscape forever when it exposed the bubbling, slick oil resources 

buried within its boundaries.  The Spindletop oil discovery triggered a flood of oil 

seekers, and oil derricks blossomed like Texas wildflowers after the rains.  The 

abundance of cheap fuel enabled railroads to convert from coal to oil.  Automobiles 

followed, hastening the construction of paved roads where horse trails and dirt tracks had 

been.  Entrepreneurial individuals erected manufacturing plants to realize their dreams, 

and by 1940, the primarily rural state boasted a 45 percent urban population.10 

The growth wreaked havoc for some Texans.  In 1901, the Texas Central Railway 

purchased six blocks in Denison, Texas, plunged a 66-foot water well into the ground, 

                                                
9 www.tshaonline.org/handbook/online/articles/SS/dos3.html 
10 www.texasalmanac.com/history/highlights/oil/ 
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and began pumping 25,000 gallons each day. 11 Shortly thereafter, neighboring wells 

began to dry up as the water was steadily sucked out and used up by the company.  One 

of the private landowners in the area, Mr. W.A. East, pointed his finger to the Texas 

Central Railway as the malefactor of his dry well.  He sued the company and convinced 

his neighbors to join him in the legal battle.  The case was originally brought before the 

courts in Grayson County where the judge found the railroad to be free of liability.  Mr. 

East appealed the decision, but to no avail.   The result was the current regulation known 

as the Rule of Capture, enunciated in 1904 by the Supreme Court of Texas in the case of 

Houston & Texas Central Railroad Co. v. East.12  The decision was based on 

consideration of a factor first stated in a similar case that was fought and decided in 1861 

in Ohio (Frazier v. Brown, 12 Ohio St. 294 (1861)).13  It stated: 

…the existence, origin, movement, and course of such waters, and the causes 

which govern and direct their movements, are so secret, occult, and concealed that 

an attempt to administer any set of legal rules in respect to them would be 

involved in hopeless uncertainty, and would, therefore, be practically impossible.  

 

The Texas Supreme Court ruled against Mr. East and in favor of the railroad, thus laying 

the foundation for Texas groundwater regulation still current today.  

 

                                                
11 www.twdb.state.tx.us/groundwaterreport Mace Ch. 5 p.63 
12 Kaiser, Ronald. “Handboook of Texas Water Law” 2002 
13 Frazier v. Brown, 12 Ohio St. 294 (1861) 
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Under this Rule of Capture, commonly referred to as the "rule of the biggest pump", a 

landowner has the right to pump an unlimited quantity of water from under his land, 

regardless of how that affects his or her neighborhood, so long as it is not done with 

malice or willful intent to waste.  The water may be used as the landowner sees fit, 

including selling and shipping it to others for profit.  There is no mandate for it to be used 

on the property that establishes the ownership. 

 

Texas, however, has not been entirely unyielding in its support of the Rule of Capture. In 

the wake of severe droughts in 1910 and 1917, the population voted for a Conservation 

Amendment to be added to the Texas Constitution declaring: 14 

The conservation and development of all of the natural resources of this   

State...and the preservation and conservation of all such natural resources of the 

State are each and all hereby declared public rights and duties; and the Legislature 

shall pass all such laws as may be appropriate thereto.  

 

This amendment has played and continues to play a critical role in the state courts’ 

dealings with water law issues and serves as the basis for the judicial branch's reluctance 

to interfere with what it views as a legislative duty.  The Court, for example, cited the 

amendment in a 1996 ruling (Barshop v. Medina County UWCD, et al., 925 S.W.2d 618 

(Tex. 1996))15 and determined that the State has the responsibility under the Texas 

                                                
14 www.twdb.state.tx.us/publications/reports/GroundWaterReports/GWReports/Report 361/361_ROCindex.htm 
15 Barshop v. Medina County UWCD, et al., 925 S.W.2d 618 
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Constitution to preserve and conserve water resources, both surface and underground, for 

the benefit of all Texans. The effect of the ruling was to emphasize that natural resource 

management is the responsibility of the Legislature, not the Court.  

 

One notable case, Sipriano v. Great Spring Waters of America, Inc. (1999) arose when 

Henderson County landowners sued the Ozarka Spring Water Co. after their wells were 

depleted by Ozarka's pumping of 90,000 gallons per day.16  When the Texas Supreme 

Court was asked to overturn the Rule of Capture, it refused.  A concurring opinion by 

Justice Nathan Hecht is extraordinary.  After noting the authority given to the Legislature 

to regulate groundwater in 1917, Justice Hecht remarked, "Not much groundwater 

management is going on."  He rejected the notion that Texas should adhere to the Rule of 

Capture simply because it has dominated throughout history, and that terms like "secret" 

and "occult" were no longer relevant, considering the advancements in scientific 

understanding of the existing aquifers in the state. Quoting Oliver Wendell Holmes, Jr, he 

added:  

 It is revolting to have no better reason for a rule of law than that it was laid down 

in the time of Henry IV.  It is still more revolting if the grounds upon which it was 

laid down have vanished long since, and the rule simply persists from blind 

imitation of the past.  

 

                                                
16 www.twdb.state.tx.us/publications/reports/Potter.pdf 
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Nonetheless, he agreed with the Court that this was a legislative rather than judicial issue, 

and the Rule of Capture remained intact.  
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Groundwater Conservation Districts: 

 
The Rule of Capture notwithstanding, the State has sought to manage groundwater 

through a decentralized system of conservation districts that allow a high degree of local 

control. In 1949, the Texas Legislature authorized the establishment of groundwater 

conservation districts (GCDs). The establishment of GCDs was in response to 

recommendations in the 1930s and 1940s by the Texas Board of Water Engineers 

(TBWE), a predecessor agency of the Texas Water Development Board, calling for a law 

to declare all underground waters to be public waters of the State. 

 

In his book Land of the Underground Rain: Irrigation on the Texas High Plains, 1910 – 

1970, Donald Green quotes from TBWE’s 11th biennial report (1934) in which the board 

recommended a law: 17 

…first to declare the underground water of the State to be the property of the State; 

second, to guarantee the vested rights of those who have already made beneficial use of 

underground water; and third, to exercise proper control over future underground-water 

development. 

 

According to Green, TBWE repeated its recommendation to declare groundwater a public 

resource in its 13th report. This was followed by recommendations from urban and 

industrial interests who were concerned about falling water levels throughout the High 

                                                
17 Green, Donald. “Land of the Underground Rain: Irrigation on the Texas High Plains 1910-1970. UT Press, 1973. 
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Plains and other areas of Texas. Green also notes that bills dealing with State control of 

groundwater were defeated in the Texas Legislature in 1937, 1941, and 1947. 

 

The issue of the control of groundwater came up again in 1949 during the legislative 

session. Opposition from High Plains irrigation interests, however, was strong enough to 

defeat a proposal by the Texas Water Conservation Association (TWCA) that would have 

substituted a doctrine of correlative rights for the Rule of Capture. The Water Systems 

Council describes The Correlative Rights doctrine as one which: 

...maintains that the authority to allocate water is held by the courts. As a result, 

owners of overlying land and non-owners or transporters have co-equal or 

correlative rights in the reasonable, beneficial use of groundwater.  .A major 

feature of the Correlative Rights doctrine, however, is the concept that adjoining 

lands can be served by a single aquifer. Therefore, the judicial power to allocate 

water permits protects both the public’s interest and the interests of private users. 

 

Negotiations between TWCA and the High Plains Water Conservation Users Association 

(HPWCUA) led to a compromise bill based on these locally controlled groundwater 

conservation districts. Green points out that some irrigators viewed the compromise as a 

submission by TWCA. He quotes the editor of Southwestern Crop and Stock: "Until such 

time as they deem it necessary to call in state assistance to protect the water supply, West 

Texans can consider the water their own — to use or to waste as they please." 
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 Greg Ellis, Executive Director of the Texas Alliance of Groundwater Districts (TAGD), 

claims that water is a question of competing property rights.18  

 When I look at the Rule of Capture as a landowner, and I'm told I can pump as 

much as I can for beneficial use and no one can do anything about it, I feel good 

about that, but when I find out that my neighbor has the exact same ability, now 

I'm worried…that's what the GCD's job is, to protect those private property rights 

by preserving and protecting the aquifer itself. 

  

Each aquifer is unique, and requires rules that reflect the hydrology, geology and climate 

of that region as well as the economic demands of the community.  TAGD claims that 

adopting a statewide rights system would treat the aquifers across the state as though they 

were identical, and that every landowner has an equal opportunity to capture an equal 

amount of groundwater.  TAGD also claims that abolishing the Rule of Capture to create 

legal liability for harm caused by pumping could set the stage for numerous lawsuits and 

result in substantial spending on lawyers and consultants while providing little significant 

assistance to the landowners themselves.   

 

 All groundwater conservation districts try to maintain a balance between protecting the 

rights of private landowners and the responsibility to protect the water resource.  They 

are governed by a local board of elected directors, usually the landowners themselves, 

                                                
18 Greg Ellis, Director of TAGD, personal interview Oct 2009 
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and are geared toward preventing waste, collecting data, educating people about water 

conservation and preventing irreparable harm to the aquifer.  Each district is divided by 

political boundaries, although the aquifers themselves are not.  They can be formed four 

ways:  1) Formation through special legislation, usually introduced by a local senator or 

representative.  2) Petition by property owners.  3) Initiation by the Texas Commission on 

Environmental Quality (TCEQ) and 4) Annexation to an existing GCD.19   

 

According to David Pitrie, owner of Tecolote Farms, finding that common understanding 

among landowners is difficult.   

I’ve heard from some farmers, ‘you need to be careful that we don’t get one of 

those out here because they’re going to come and put a meter on your well and 

you’re not going to be able to pump anything’, but I don’t think they realize that 

the whole purpose of one is to protect the current water that they have now.20 

 

To meet the goal of maintaining aquifer water at sustainable levels for all users, the GCD 

can regulate spacing and production of wells to ensure the availability of groundwater 

within the district’s boundaries. They can also deny a permit to withdraw groundwater 

based on the effect it may have on aquifer conditions.  The districts can require a permit 

amendment and charge a fee for an export, but they cannot deny the permit based on the 

groundwater’s destination and they cannot adopt rules to limit exports.  The plans, 

                                                
19 www.texasgroundwater.org TAGD  
19 David Pitrie, personal interview July 2009 
 



 14 

policies and administration of each GCD are solely the responsibility of the district's 

board of directors.  However, limited oversight is granted to the following state agencies:  

the TCEQ maintains records on current GCD directors, the Texas Water Development 

Board reviews the management plans, and the State Auditor's Office reviews and audits 

GCD activities.  Funding is typically drawn from property taxes and well production fees, 

but they may also charge export and water testing fees.  

  

While the Rule of Capture establishes ownership once the resource is captured, Texas 

Courts have also discussed the Absolute Ownership doctrine, which purports to give a 

landowner ownership of everything above and below that person’s land.  Interestingly, 

two recent appellate courts reached opposite opinions about the ownership of 

groundwater prior to capture.  The first held that the Rule of Capture means the property 

interest in groundwater does not vest as a property right until the groundwater is actually 

captured; the second held that the surface owner has a vested property right in the 

groundwater still located beneath the land.21  

 

The ownership issue is important for two reasons:  first, it may redefine the role of the 

courts in settling groundwater disputes; and second, it opens up the possibility that the 

state of Texas or groundwater conservation districts themselves may have to pay 

                                                
21 Drew Miller, Attorney interview June 2009 
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compensation for restrictions on water withdrawals that are part of a groundwater 

management program.  There are currently 98 GCDs covering 95 percent of Texas.22 

But what happens to the remaining population that is not protected by a groundwater 

conservation district?   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
22 www.texasgroundwater.org TAGD 
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Tecolote Farms: 

 

Tecolote Farms, run by David and Katie Pitrie, is an organic farm 15 miles outside of 

Austin, Texas.  The couple met and married while working together part time on an 

organic farm in Alaska before moving to Austin in 1992.  They brought with them their 

six-month old son, Zach, a desire to farm, and a vision of Austin as an ideal place to 

support their endeavors.  When they bought their land 18 years ago, it was “basically a 

cow pasture,” Katie recalls.23 The Pitries looked for a while, visiting numerous properties 

for sale and examining their soils for farming potential before settling on their current 

location.  They were pleased and confident about their choice—rich, black soils, a 

comfortable distance from Austin, and a reliable history of water.   

 

Family and farm have grown in the past 16 years.  Zach now has two siblings—Claire, 

aged 12, and Henry, aged 9.  All three are often found along side their parents at farmers’ 

markets, bagging vegetables and making change for customers.  Recently, Zach requested 

to become a paid summer worker, adding to the 8-10 employees Tecolote hires during 

their growing season.  Both David and Katie say they would like to preserve the land for 

their children’s future and pass it on as a family inheritance. 

 

The farm, too, has grown, and is presently counted among some of the largest organic 

producers in Central Texas.  The cow pasture has morphed into thriving farmland that 

                                                
23 Katie Pitrie personal interview July 2009 
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provides for 150 types of crops.  Heirloom and heritage tomatoes fill the fields with a 

deep, earthy scent, and other vegetables like carrots, eggplants, beets, radishes, and beans 

come in several varieties. This crop diversity plays a large role in Tecolote’s success.  

Bugs and weather can be devastating to crops, but each plant has a varying degree of 

vulnerability, and years of farming have left the Pitries experts in entomology. They 

know which bugs will eat certain plants, and what organic methods will deter them.  

Oftentimes they are at nature’s mercy when little or no organic method is feasible.  They 

won’t use pesticides, and picking the bugs off leaves by hand is sometimes the only 

option--a time-consuming, inefficient strategy for large fields of produce.   “Every year a 

third of the plants don’t make it at all, and any one of those third had we invested 

everything in, it would be disastrous.  That two-thirds every year is what gets us 

through,” says David.24 

 

The crops that do survive are then distributed in numerous ways throughout central 

Texas.  From March through August, roughly 300 families purchase vegetables through 

Tecolote’s Community Supported Agriculture (CSA) option, in which baskets of produce 

are delivered to their customers.  Through November, the food they produce is sold at 

two major farmers’ markets in Austin, the Wheatsville Coop Food Store, and to 

numerous restaurants throughout the city.   

 

                                                
24 David Pitrie personal interview July 2009 
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The landscape has changed since the Pitries first moved to Austin.  “Culturally when we 

moved here it felt more like the country than the suburbs.  Now it feels more like the 

suburbs,” says David.25 When they first arrived, there was only one small subdivision in 

the area.  Now they are flanked by two Texaco gas stations and a handful of large 

residential subdivisions.  The biggest subdivision in Travis County has been proposed on 

property adjacent to Tecolote Farms.  The increased population has resulted in the 

creation of several water utility companies, whose additional pumping of the aquifer has 

caused a strain on the water tables.   

 

On June 16, 2008, their wells went dry, leaving the crops and the family without water.  

Immediately, friends and supporters stepped in.  Mary Pritchard, a long-time friend and 

Tecolote’s delivery driver of 15 years, offered her home on weekends for bathing.  

Supporters of the farm sent out alerts and called their representatives.  Tecolote’s 

immediate solution was their only choice—to buy water from Manville, one of the new 

water supply corporations that draws from the same aquifer as the Pitries once did, only 

with a deeper and much more powerful pump.   Because of the cost, the Pitries could 

only afford to irrigate their crops.  The new water source did not provide for their home. 

 

The Pitries rent property a few miles from their farm that was still drawing water from a 

hand-pump after their main pump went dry.  They had hand-dug this well a year before, 

and now used it to supply their home by filling large plastic jugs and transporting it by 

                                                
25 David Pitrie personal interview July 2009 
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truck or tractor.  These jugs were heavy and in constant use. They needed water to cook 

and clean their dishes.  They needed water to brush their teeth and use the toilet.  They 

needed water to bathe.  In the middle of a hot, sweltering summer, a farmer must cover 

her skin from head to toe or she will become red.  The sun wants to turn her skin the 

color of a cooked lobster’s shell.  The bugs and plants will leave itchy welts on bare arms 

and legs.  Long sleeves, long pants, and wide-brimmed hats are a necessity in a field of 

lush plants buzzing with hungry insects under an unrelenting sun.  The sweat that gathers 

between the skin and this armor of cotton is a welcome relief from the intense heat, but it 

also collects the dry dust and creates a paste that gathers deep inside the ears, nose and 

crevices of the body—places where a sponge bath reveals its true inadequacy.   

 

The Pitrie’s loss of water was not entirely unexpected.  In 2005 they heard a rumor that 

Travis County would be installing a park nearby, the last of a set of four large community 

parks long planned for the Travis County area.  With subdivisions and the water 

companies supplying them already straining the aquifer, Tecolote worried about how the 

additional pumping would affect the water tables.  For added insurance, the Pitries hand-

dug a 25 foot well—their back up in case their main well ran dry.  The park turned on its 

water supply in April 2008.  Just two months later, both of Tecolote’s pumps went dry.   

 

Tecolote’s area is not protected by a groundwater conservation district, and is therefore 

regulated solely by the Rule of Capture.  Urged by their customers, David and Katie 

contacted Travis County officials and asked for assistance in finding a solution for their 
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water problems.  They found a sympathetic ear in Judge Samuel T. Biscoe of the Travis 

County Commissioners’ Court, who was willing to investigate their situation.  In the 

meantime, the Pitries had been introduced through a mutual friend to Professor Jack 

Sharpe of the University of Texas Hydrogeology department.  Professor Sharpe was 

interested in using Tecolote’s farm for student-led field tests and possible application of 

their findings.  Judge Biscoe indicated to the Pitries that if Professor Sharpe and his 

students found some promising spots to drill for water, then Travis County might pay for 

the installation of test wells to further investigate whether these water sources could help 

produce a long-term water solution.  On April 8, 2009, the County Court voted 3-2 to 

carry out these measures.   

 

The two dissenting Commissioners voiced concern about aiding a private business 

without any legal or scientific basis for county culpability.  They knew development in 

that area was straining water tables, but they feared setting a precedent that might lead 

other well owners to seek County assistance if their wells also run dry.  “When you’re 

trying to balance competing interests, and you are balancing it on the backs of taxpayers, 

I am very concerned that whatever I decide is appropriate in responding to Tecolote’s 

very, very serious circumstances,” states Commissioner Sarah Eckhardt.26  Judge 

Biscoe’s closing comments challenged this legal viewpoint with an ethical one:   

We may not have legal culpability, but I don’t know that our hands are 

completely clean…when you look at the facts, they had water before our two 

                                                
26 Travis County Commissioner Sarah Eckhardt personal interview June 2009 
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county pumps were put in, and we did pump a whole lot of water into that park.  

This would be a small effort to assist a farm in that area that a whole lot of people 

have been benefited by than I ever thought imaginable.27 

 

It wasn’t until Tecolote lost their water that they first heard about groundwater 

conservation districts.  As the Pitrie’s predicament became public knowledge, other 

landowners in the area voiced their concerns to David and Katie about having a GCD 

created in their district.  Many expressed a general mistrust of government and a fear of 

losing their property rights.  When Katie contacted the Texas Commission on 

Environmental Quality, representatives told her no one was interested in a district in 

Tecolote’s area because there isn’t a large aquifer that supports the region.  Katie 

laments: 

Historically they said it’s about so much water, an ocean of water, and if someone 

can make a lot of money on it then you need to protect it for everyone else....but 

I’ve never been approached by this, it’s never been on my ballot, so I don’t know 

what [no interest in a GCD] means.28 

 

Without a groundwater conservation district in their area, Tecolote has no legal solution 

for their problem.  Since Professor Sharpe’s assessment, they have dug a well in one of 

three test spots his team located and identified with potential long-term water availability.  

                                                
27 Travis County Judge Samuel T. Biscoe, County Commissioners Voting Session, May 19 2009 
28 Katie Pitrie, personal interview July 2009 
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Although Travis County paid for the drilling of these test spots, the Pitries have not 

begun pumping and are not sure when they can.  The additional cost to hook up their new 

well to their infrastructure is approximately $30,000.  Travis County has offered a $5,000 

settlement fee to end the legal conflict.  David and Katie have yet to decide their next 

course of action.  Buying water is not a long-term solution for them, yet the sentimental 

attachment to the land they’ve called home for the past 18 years is strong--particularly for 

Katie.  “We were sweating and crying and toiling our butts off in our 20’s and 30’s and 

we put so much of our youthful energy into this place…we raised all of our kids here and 

I would like to stay.”29 

 

The Pitries are tough people.  When something breaks, they fix it.  If they can’t fix it, 

they deal with the circumstances. The emotional and physical strains of losing water have 

not broken their stoic spirits.  When they speak of their situation, their tone is surprisingly 

matter-of-fact.  “If we can’t get water, we’ll move”, says David.  The simplicity of that 

statement cloaks what such a physically and emotionally charged decision would actually 

entail for them.  To move means that all the buildings they’ve constructed—the barns, 

wash tanks, sheds and coolers--would either be torn down and moved or replaced.  The 

dogs, cats, goats and horses would have to be loaded up and shipped in crates.    Moving 

the materials would be arduous, requiring sweat, muscle and precious time.  Moreover, if 

relocation took them far away from their community, it would force a severing of ties 

with their workers and their customers of 18 years.  The emotional impact of such loss is 

                                                
29 Katie Pitrie, personal interview July 2009 
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often intangible, but for a business like Tecolote where community has been so critical to 

their prosperity, the challenge of beginning from scratch would clearly be heightened.  

Probably the Pitries would survive as farmers.  Agriculture has always been the way of 

life for them.  Both David and Katie grew up in farming families, and their son, Zach, has 

been hinting his desire to continue the tradition.   “I just couldn’t imagine doing anything 

else,” says David.  “It’s just in my blood.” 30  But what happens to the Pitries is not only 

their personal concern.  It is of concern to neighboring farmers and to those who have 

chosen to live in Central Texas because of the value they place on community and on 

proximity to locally produced organic food.   

 

 

 

 

 

 

 

 

 

 

 

 

                                                
30 David Pitrie, personal interview July 2009 
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Current Backlash Cases:  

 

A groundwater conservation district is the only means to protect landowners and farms 

like Tecolote who find themselves at the mercy of the Rule of Capture.  That protection is 

now being threatened in Texas courts.   Several cases are challenging the collective rights 

of locally governed conservation districts by asserting individual property rights under 

the Rule of Capture.  Former Texas gubernatorial candidate Clayton Williams has 

brought a lawsuit against the Middle Pecos GCD asserting that his constitutional rights as 

a landowner were violated.  Williams, who has used water to irrigate his alfalfa crops for 

many years, is now looking to increase his pumping capacity.  His plan is to draw out 

more water and make a profit by selling and exporting it to others. The district has denied 

his plan, contending that his original permit was granted for irrigation purposes only.  A 

spokesman for Williams argues that although agriculture was once the best use for water, 

growth and development now dictate the appropriations of water.31 Williams has taken 

the Pecos GCD to court and is still awaiting a verdict on the issue.  

 

A similar challenge to conservation rulings involves a group of peanut farmers who are in 

conflict with the Edwards Aquifer Authority.  The Authority denied the farmers 

authorization to pump out the additional 230 million gallons per year that expanding their 

peanut production would require.  The Authority claims it’s protecting a natural resource. 

The farmers are suing the GCD, alleging their property rights have been violated.  The 

                                                
31 http://abcnews.go.com/Business/wirestory?id=9669900&page=2 
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case was initially filed in district court but went before the Texas Supreme Court on 

February 17, 2010, and a ruling is expected later this year.   

 

A large contingent of these lawsuits are in response to the House Bill 1763, which passed 

during the 2005 legislative session, laying the framework for regional collaboration 

among local groundwater managers on shared aquifers.32  The State is comprised of 16 

Groundwater Management Areas (GMA’s) under the Texas Water Development Board, 

and the bill requires all GCD’s within these GMA’s to conduct joint planning and 

establish “desired future conditions” every 5 years for the groundwater resources within 

their area.33  Drew Miller, an Environmental and Water Lawyer based in Austin, Texas, 

says it’s a question of regulatory takings.  “Does setting a desired future condition for an 

area, and in effect, placing pumping limits, constitute a taking of private property?”  The 

GMA’s “desired future conditions” are to be established in upcoming legislation for 

September 2010, and will ultimately affect future court decisions. 34  

 

 

 

 

 

                                                
32 www.legis.state.tx.us/billlookup 
33 www.twdb.state.tx.us 
34 Drew Miller, Attorney personal interview June 2009 
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Conclusion: 

 

Litigation over water resources will most likely never be completely eliminated.  

However, at this moment Texas faces critical indications that growth and environmental 

conditions will continue to seriously erode resource sustainability.  Relying upon the 

unpredictable and conflicting rulings emanating from the courts undermines the 

application of a consistent state conservation policy.  It is unreasonable to expect such a 

policy to emerge from the legal cacophony, which makes predictable and sustainable 

groundwater management increasingly out of reach for many groundwater districts.   

 

As Texas’ population continues to grow and water resources steadily decline, the 

pressures on much of the state’s groundwater invariably increases.  With competing 

interests vying for this limited natural resource, ensuing legal battles and recent court 

decisions have called Texas’ current legal framework for groundwater management into 

question.  There is a pressing need to revisit the laws and regulations that have ruled the 

distribution of groundwater since last century and it is crucial for authorities to find 

practical solutions that will not only serve the people in the short term, but also afford a 

certain kind of stability in resource supplies to the future generations.  

 

Ultimately Texans must answer the question of, “who should own Texas water?” This 

question goes to the core of the value system in a state whose size and history have 

fostered a self-image as a limitless frontier.  As that vision of Texan reality adjusts to the 
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21st century, so too must its historic responses.  Allowing water to remain a commodity 

governed by individual ownership upholds a vision of individual property rights that 

many Texans cherish.  Yet it is these very same individual rights which also threaten the 

sustainability and access to a vital resource that all Texans—individually and 

collectively-- so desperately need. 
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