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Worldwide, the remarkable diffusion of transparency and access to 

information laws poses a monumental challenge to the state’s most enduringly 

undemocratic feature— excessive secrecy. Will recent laws lead to an effective 

surrender of secrecy? The incipient literature on transparency reform says little 

about the strength of current legislation or how strong laws emerge. This 

dissertation addresses these theoretical and empirical gaps. First, it articulates a 

theory on the political determinants of strong access to information laws. Second, 

employing an original evaluation, it scores the strength of twelve access to 

information laws advanced throughout Latin America between 2002 and 2010.  

Two extreme outcomes are examined in detail: a failed comprehensive 

reform in Argentina (1999-2005), which resulted in a limited presidential decree 

(2003), and the adoption of a seminal law in Mexico (2002). These cases are then 

compared with others across Latin America with special attention placed on Brazil, 

Chile, Guatemala, and Uruguay. I find considerable variance in the strength of the 

region’s laws: the average score is “moderately strong,” while the median and mode 

scores are “moderately weak.” Evidence shows that while civic coalitions and 
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external pressure often help drive reform, they cannot explain observed variation 

in legal strength. Rather, I find that laws emerge more robust and earlier-on within 

the electoral cycle (within the first half of a president’s term of office), in countries 

where 1) presidents lack control over the legislature and 2) news media coverage of 

access to information laws is strong. By contrast, where news media coverage is 

weak and presidents possess strong negative agenda setting powers (partisan 

majorities or constitutional means of denying a vote), I find that laws tend to 

emerge later-on during the electoral cycle (within the last third), and are 

considerably weaker. I also find that press advocacy for access to information laws 

tended to be greater in countries where presidents were weaker and news media 

ownership concentration was low.  

 The dissertation addresses key institutional preconditions for good 

governance and transparency reform. More specifically, it speaks to the 

determinants and power of the news media as an agent of democratic 

advancement (and stagnation), and the importance of weak leaders and partisan 

competition in promoting good governance reform. 
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         CHAPTER 1  

 
 SURRENDERING SECRECY  

 
 
 

In our lifetime something extraordinary will occur: we’re going to 
go from people having almost no access to information, to everyone 
having access to information, and having everyone access everyone 
else’s information.1    

 
In July 2009, the Chief Executive of Google, Erik Schmidt, made this prediction on 

how the Internet would radically democratize information. Almost as if pacing the 

growth of technology-driven expectations, governments around the world have 

been furiously enacting laws that give citizens the right to access government 

information.2 Diffusion has been remarkable—approximately 90 freedom of 

information laws have so far been enacted and more than half of them within the 

last ten years.  

Freedom of information laws suggest a seemingly simple democratic 

premise: give citizens the right to request publicly held information and, barring 

certain standard exceptions, ensure that government officials comply with 

disclosure.3 What they obligate in practice, however, is exceedingly onerous for 

some governments to accept, particularly in less developed democracies. Laws 

jeopardize closely-kept historical secrets and threaten officials with the promise of 

ongoing scrutiny. Is it unreasonable to expect a surrender of secrecy in regions 

marked by long legacies of authoritarianism? This study articulates the 

                                                 
1 Quoted from an interview with Kai Risdall of National Public Radio’s “Marketplace”, 7 July, 2009. 
2 I interchangeably use the terms “access to information,” “freedom of information,” “disclosure 
law,” “right to information,” and “transparency laws” to refer to the same legal measures, unless 
otherwise specified.  
3 Exemptions include information on ongoing legal cases, certain questions of national defense and 
commercial secrets.  
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determinants of effective surrender and draws upon the political landscape of 

Latin America as its test case. I examine reform processes and assess whether the 

region’s laws, enacted between 2002 and 2010, promise effective windows into 

government or are, in fact, mere window-dressing.  

When freedom of information laws are strong they are said to visibly 

transform the quality of democracy on at least three levels: 

1. They improve state capacity by: 
• Rendering the public sector more “public.”4 
• Professionalizing and modernizing bureaucracies through improved 

record-keeping5 and information-handling processes.  
• Augmenting the quality of policy decision-making processes.6 
• Encouraging governments to become more “proactive” in the voluntary 

dissemination of data.  
2. Right to information laws help expose public sector vice and virtue by: 

• Revealing both competence and incompetence 
• Exposing past and present abuses of power, including various 

manifestation of corruption such as:7  
→ wasteful or fraudulent contracts 
→  systematic discrimination 
→  unfair distributions of goods and services 
→  public sector waste and inefficiency  

                                                 
4 The effect stems not only from laws themselves, but also from complementary legislation that 
tends to be enacted contemporaneously with laws. These measures include open meetings 
provisions, campaign finance disclosure laws, participatory policy making rules, political lobbying 
and whistle-blowing regulations, among others. All of these measures are part of the same family of 
open government policies. 
5 Access to public information laws are frequently accompanied by the passage of archive laws to 
improve record keeping. Nevertheless, freedom of information expert Alasdair Roberts (2006, 89-
90)  provides evidence to suggest that onerous disclosure requests in advanced democracies are 
now provoking officials to either avoid recording information or to earmark certain information as 
“delicate” for special treatment.   
6 By threatening to expose incompetence or misjudgment through an information request, 
disclosure laws induce policy makers to be more deliberate in their decision-making processes.  
7 Although a popular conception holds that such laws “reduce” corruption, there is little means of 
substantiating this claim. Laws tend to expose more corruption, which ironically has had the effect 
of worsening perceptions of increased corruption See, Tavares (2007) or Blanton (2002, 54). In this 
sense, laws can produce the impression of higher corruption even though it is the exposure of 
corruption that has increased. Actual acts of corruption may have in fact diminished, but there is 
no way to know. For other discussions on this issue, see Isam (2006), and Lord (2006), for example. 
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3. Disclosure laws empower citizens with a right to assert other rights.8 They allow 

individuals, civic organizations, businesses and the press9 to monitor policy 
performance and defend their social, economic and political rights.  

 
For all of the reasons mentioned above, transparency and access to public 

information laws are held to diminish the informational asymmetries that stunt 

soci0economic and political development (Stiglitz 2002, 2003). For both citizens 

and foreigners, greater transparency makes countries more attractive to invest in. 

Although the potential of these measures is impressive and their diffusion 

around the world is remarkable, they have tended to be less than awe-inspiring in 

substance and in practice. In spite of Google’s view about marching lockstep 

toward universally accessible information, governments—our most important 

source of information—continue to stand in the way of greater openness. 

 
Surrendering Secrecy as Political Problem and Theoretical Lacuna  

 
Secrecy has become one of the central political struggles of our time. More 

than half of the world’s governments still hold out against access to information 

laws, and even optimistic experts agree that the vast majority of national laws are 

highly problematic on paper and in practice. In emerging and mature democracies 

and at all phases of the policy cycle, governmental delay and resistance obstruct 

greater openness.  

Although necessary and justifiable on occasion, secrecy is perennially 

abused. It is the malfeasant’s first refuge and the incompetent’s last resort, a means 

of concealing ill-acquired authority, public resources and covering-up unethical 

and inefficient practices. To some degree this dilemma is timeless; political and 

                                                 
8 The Carter Center makes frequent use of this phrase. 
9 I employ the terms “press” and “news media” interchangeably throughout the dissertation. 
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bureaucratic “instincts” are viewed to be innately secretive (Friedrich 1972; Michael 

1982; Roberts 2006; Weber 2001; Wiggins 1964). 

In recent years, however, a disjuncture has been growing between the 

implacable political drive to conceal, on the one hand, and advancing democratic, 

regulatory, and technology-driven norms of openness, on the other.10 Globally, this 

disconnect appears to be exacerbated by unequal access to technology. The 

growing gap between cultures of secrecy and openness has not received the 

scholarly recognition that it deserves (for exceptions, see Lord 2006; Roberts 

2006).  

What factors lead governments to surrender a key power resource—

secrecy—and enact strong transparency and access to information legislation? Do 

current laws reflect the promise of openness, or continued resistance against 

greater transparency? These questions are particularly relevant to regions where 

opacity still sustains authoritarianism and corruption. 

The existing literature does not offer a satisfactory answer to these lines of 

inquiry because it is both theoretically and empirically underdeveloped.11 Existing 

studies suffer from three principal shortcomings. First, prevailing scholarship is 

dominated by legal analyses and single-case study narratives authored mainly by 

activists. There are few if any comparative analyses of the determinants of reform.  

The existing literature on this topic also provides no measurable evaluations 

and comparisons of the legal strength of national access to information laws. 

Methodologically, it is complicated and contentious to “score” laws, which explains 

                                                 
10 I refer specifically to advances in information technology, and above all else the internet. Internet 
penetration in Canada and the U.S. it was 74 percent as of September, 2009. In Latin America it has 
reached 31 percent, in Africa, 7 percent and Asia, 19 percent. For methodology and statistics, see:  
<http://www.internetworldstats.com/stats.htm>. 
11 The Carter Center (2009), a regional leader in Latin American access to public information law-
related issues, included among its top ten findings the following commentary: “There continues to 
be an absence of scholarship and applied methodologies […] this has led to a gap in knowledge 
regarding the extent of state compliance and best practices” (5). 
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why activist-experts have diplomatically refrained from doing so. Yet without 

benchmarks of strength to refer to, specifying conditions for sweeping reform is 

not possible. Put differently, it is difficult to parse out what factors lead to robust 

access to public information laws because strong laws are not systematically 

distinguished from window dressing measures.  

As a result, the literature speaks about reform in general terms instead of 

addressing key preconditions for sweeping reform. While some studies do touch 

upon key factors, they are typically scattered within analyses so encompassing that 

they lead to vague and poorly specified conclusions. The existing literature 

requires extensive distillation. 

 This dissertation begins to fill in these empirical and theoretical gaps. It 

presents a thorough comparative study of access to public information reform 

throughout Latin America. Based on extensive archival research, intensive field 

work in Argentina, Mexico, Uruguay and Brazil, upwards of 70 loosely structured 

interviews, and more than 12 total years of media content analyses, this study of 

freedom of information reform incorporates two in-depth case studies and a cross-

national analysis of laws throughout Latin America. I score the approximate face-

value legal strength of laws using an original evaluation. Assigning scores makes it 

possible to speak about laws in concrete terms and facilitates a targeted analysis of 

the causal mechanisms that influenced their legal strength. Inferences learned 

from Mexico’s sweeping reform success (2002) in chapter two and Argentina’s 

abortive legislative attempts in chapter three (1999-2005) are thus compared to the 

experiences of eleven additional countries across Latin America in chapter four. 

Special attention is paid to adoption processes in Brazil (2009- ), Chile (2008), 

Guatemala (2008) and Uruguay (2008).12  

                                                 
12 Legislation in Brazil is still under consideration in Congress (March 2010). Chile, Guatemala and 
Uruguay all enacted laws in 2008. 
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Most importantly, the study develops a theory on the fundaments of robust 

transparency and access to public information laws. My argument specifies the 

central importance of two variables: the degree of presidential control over the 

legislative agenda, and the extent of the news media’s support for transparency 

reform. The evidence I present highlights how weak presidents and strong news 

media agendas strongly influence the robustness of laws.13  

 

The Argument in Brief 

 
My causal argument begins with a paradox: a strong president, one who has 

the means to enact a sweeping freedom of information law, is the type of president 

least likely to do so. Unwilling to cede the power of secrecy, strong presidents 

resist demands for robust transparency laws.  Even well-intentioned presidents 

will face uncompromising pressures to delay and resist robust transparency 

reforms.  Key bureaucratic and political allies expect presidents to use their 

decisive constitutional and partisan powers to shield them from public scrutiny. 

Strong presidents may enact window-dressing measures, but they are generally 

less likely to enact sweeping transparency reform. 

Conversely, a leader who controls neither a majority of votes nor the 

constitutional powers to forestall legislation is more likely to commit to robust 

legislation and do so early-on within the electoral cycle. Under pressure from the 

media, civil society organizations, international institutions, and, sometimes, 

opposition parties, weak leaders are frequently faced with a difficult choice. They 

can eschew reform and cling to secrecy. Or they can pass a weak and ineffectual 

law. But if they choose either of these options they risk suffering public criticism 

and the possibility of having a strong law imposed on them against their will.  

                                                 
13 I define a strong news media agenda as sustained and salient coverage of an issue or related 
issues. For a seminal examination of the concept of agendas, see Cobb and Elder (1971). 
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Alternatively, they can preempt legislative challengers and would-be critics early-

on by pushing for the enactment of a strong freedom of information law. By 

willingly advancing laws, they gain public acclaim, assert authority over the public 

sector, and demonstrate a capacity to enact significant legislation. Moreover, by 

opening their administrations up to public scrutiny, they signal transparency, 

credibility and a predisposition for cooperation.  Thus, in order to boost their 

political support, leverage policy goals and preempt legislative challenges, weak 

leaders tend to enact stronger laws and they do so early-on during their terms of 

office. 

Governments pursue freedom of information laws with greater zeal when 

vigorous news media coverage supports right-to-public information laws. For an 

industry whose lifeblood is information, the news media’s incentives to support 

access to relevant, reliable and cheap14 information appear to be indisputable. 

Indeed, news media support has been decisive in the adoption of strong laws in 

most advanced democracies.  

Voluminous reporting by leading newspapers greatly improves the 

likelihood that politicians will commit to enact sweeping laws. Lacking the 

legitimacy afforded by strong parliamentary support, weak leaders are particularly 

susceptible to pressures emanating from the news media. Press coverage projects 

the demands of civic advocates onto the public and legislative agendas. Favorable 

publicity is proffered to political supporters of transparency and negative coverage 

for dissenters and shirkers. News coverage safeguards laws from underhanded 

attempts to weaken them during legislative processes. Experts, civil society 

organizations (CSOs) and vested legislators also represent important contributors 

to ensuring the enactment of strong laws and compliance with them. But without 

                                                 
14 Under better practice laws, government provided information is either free or costs are limited to 
reproduction.  Scanning documents further reduces costs. 
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the decisive support of the news media, even broad-based advocate constituencies 

may find it difficult to put the issue on the public and legislative agendas.  

Yet remarkably, in certain countries the mainstream press does not 

aggressively promote such measures. I provide evidence to suggest that the degree 

of news media support for right-to-information laws depends on two factors: first, 

the competitiveness of news media markets, as determined primarily by the levels 

of ownership concentration; and second, the degree to which the president or 

ruling party exercises control over the news media.     

Figure 1.1 

 

Figure 1.1 provides a brief summary of the causal argument. The study’s 

dependent variable is the legal strength of access to information laws. This variable 
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is shaped by two main factors: presidential strength and the degree of media 

agenda for reform.  

The strength of the president is determined in large part by the president’s 

constitutional and partisan powers. Presidents with extensive constitutional and 

partisan powers possess negative agenda control, which is the ability to keep 

certain issues from being voted on. The extent to which the media promotes 

access-to-information by setting a strong news media agenda, meanwhile, is 

influenced by the level of media independence. Media independence is influenced 

by ownership concentration as well as by the strength of the president. The 

relationship between all of these variables is probabilistic rather than 

deterministic. Weak presidents and strong media agendas make strong access-to-

information laws more likely, but provide no certain guarantee of their passage. 

The remainder of this chapter is organized into seven sections. The first 

section fleshes out the dependent variable of the study. The second section 

discusses the extraordinary diffusion of access to public information laws around 

the world and throughout Latin America. A third section then assesses alternative 

explanations that might account for wide variation in the strength of laws. In the 

fourth section I review the literature relevant to my study to illustrate how this 

project addresses empirical and theoretical lacunae. In the fifth and sixth sections I 

lay out my claims about the effects of weak presidential control and strong news 

media agendas on access-to-information reform. The final section discusses this 

study’s research design before concluding and laying out a road map for the 

chapters that follow. 

 

1.1  Specifying the Important Role of Legal Strength 

 
The legal strength of access to information laws still remains a relatively 

unchartered frontier for scholars of transparency policy. This section defines what 
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a strong law implies in legal terms, examines the measurement of legal strength, 

and discusses the difficulty of measuring compliance with laws.  The goal of the 

section is to flesh out the dependent variable, the legal strength of access to public 

information laws, in addition to highlighting the critical importance of strong 

transparency and access to public information laws. In the subsequent section 

(1.2), I examine the diffusion of laws across the world and throughout Latin 

America. 

Below I outline six principles features15 that any strong law must reflect. In 

chapter four and the appendix I describe my methodology and findings in greater 

detail. Here, I provide a basic reference for what a strong law looks like in order to 

ground the subsequent discussion.  

There is widespread agreement on the minimum requirements for a strong law. 

These include: 

• A broad scope that reflects the principle of maximum openness. Access 
should be the rule and secrecy the exception. A broad scope provides clear 
definitions and regiments to the law as many public entities and branches 
of government as possible. Optimally, it provides for a strong central 
authority to promote implementation and compliance and to resolve 
appeals and complaints. 

• Simple procedures that safeguard and facilitate information requests and 
responses. They should also include clear obligations for officials to keep 
the applicant informed of the ongoing status of a request, and provide 
strict time limits and minimum costs for requesters. Delays in fulfilling 
requests should be limited and justified. 

• Requirements to proactively publish a wide assortment of public 
information are critical. Proactive publication increases the accessibility of 
information and may diminish the need for formal requests. Government 
should publicly acknowledge reserved information, and report disclosure 
activity to the legislature on an ongoing basis. 

• A list of unambiguous and limited exceptions exempts harmful or justifiably 
sensitive information from disclosure, such as some issues of national 

                                                 
15 These features contain individual criteria, which are laid out in the appendix and discussed in 
greater detail in chapter four. 
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security. The exemptions of other laws should be validated by the access to 
information law’s list of exceptions. Reserve periods ought to be limited. 

•  A simple and fair appeals system that resolves complaints and appeals 
within clear timeframes, providing several channels for appeal.  

• Fair sanctions and protections that apply to officials who knowingly fail to 
comply with the law, err in compliance, or report illegal acts. 
 
These features apply to both laws and decrees, although I omit the latter 

from my comparative analysis because decrees reflect weak commitments to 

transparency. Decrees are not enacted by the legislature but rather by presidents, 

which diminishes the legitimacy of these legal measures. They are also juridically 

inferior to comprehensive laws.16 Decrees provide for more limited access to 

government agencies and sources of information. They cannot judicially contest 

the confidentiality statutes of other laws, and therefore preclude legal challenges 

that might result in favorable rulings. Finally, decrees do not reflect commitments 

to maximum openness where access is the rule and secrecy the exception. In this 

sense, the spirit of the law is inherently flawed. These differences render 

comparison with full laws problematical. 

Judging the legal strength of access to public information laws can be tricky. 

Face-value legal strength is obviously not a replacement for real world 

effectiveness. Laws may be excellent on paper, and dysfunctional in practice. Older 

laws, elaborated when only hazy standards existed, tend to lack the detail that 

might be expected of today’s strong laws. Yet older laws may be operationally 

sound in practice because of informal understandings, strong institutions and 

political cultures of openness—to suggest just a few possible explanations. Thus a 

textual analysis of legal strength has its obvious limitations.  

                                                 
16 Some countries, such as France, treat decrees as full, comprehensive laws. I refer to decrees that 
are juridically inferior to a law, similar to what is referred to as a presidential executive order in the 
U.S. Most international organizations devoted to freedom of information issues do not provide 
space for decrees within their accounting of laws. Nor do they recommend decrees as a substitute 
for laws. See, for example, <article19.org, org>; or, <www.freedominfo.org>. 



 

12 
 

Nevertheless, characterizations of functional or operational strength can be 

equally misleading. Compliance tends to wax and wane depending upon a host of 

factors, including the political dispositions of current leaders, security risks, the 

evolution of technology in government, the press’s interest in the subject, and 

citizen pressure, to name just a few. For example, the security threats that emerged 

after Sept. 11, 2001 led to a weakening of compliance with the U.S. Freedom of 

Information Act under President George W. Bush (Roberts 2006, 48-49). In 2007, 

however, a newly elected Democrat majority strengthened the FOIA despite the 

Bush administration’s objections, and in 2009 President Barack Obama took 

further steps to promote greater openness. By contrast, the face-value legal 

strength of laws tends to be somewhat more static than compliance, although 

amendments and legal precedents may create loopholes or other changes in the 

legal strength of laws over time.  

Because of the paucity of data on compliance, the face-value textual 

strength of laws remains one of the few indicators of a law’s potential effectiveness. 

Although we have a good idea of what a strong law looks like (Banisar 2006; 

Mendel 2003, 2009; Open Society Justice Initiative 2006), we still have relatively 

little comparable data about the strength of new laws in operational terms. The 

majority of access to public information laws were approved within the last ten 

years, so operational assessments are just starting to trickle in. Moreover, 

measurement of compliance varies among countries and analyses, making results 

difficult to compare.  

Most current assessments of compliance with access to information laws 

use a monitoring approach, whereby standardized requests for information are 

submitted to a variety of government agencies to measure the quality of their 

responses. In this way advocates can assess to what extent government is 

complying with requests of varying degrees of difficulty, and which agencies are 
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performing better or worse. Current monitoring approaches use a variety of 

techniques, although work is being done to come up with a universal standard. 17 

Monitoring exercises frequently evaluate dissimilar issues, use variegated 

approaches to formulating requests, and target a diverse array of institutions. 

Government data on the use and operation of laws is even less well suited 

to cross-national comparison. To begin with, country-level differences, including 

variation in the design of political systems, disclosure procedures, and public use 

and awareness of measures, make compliance and usage difficult to compare. 

More importantly, however, government data tends to be untrustworthy since 

governments will frequently overstate their compliance with the laws (Szekely 

2007, 128).18   

In spite of these difficulties, a few comparative analyses19 have emerged. 

Similar to the individual country studies, these comparative analyses indicate a 

large number of problems with compliance. The most salient of these 

shortcomings include: 

• A lack of political will   
• Incomplete implementation 
• A lack of training and resistance to disclosure in the public sector 
• Insufficient resources for implementation and compliance 
• A lack of awareness and education about disclosure among the public  

 

                                                 
17 The OECD and the World Bank are currently developing universal methodologies for evaluating 
operational efficacy. Several organizations dedicated to monitoring access to information 
compliance have also elaborated what they refer to as the 6 Question Campaign that will be 
international in scope. This campaign is headed by Access Info, The Centre for Law and Democracy 
and the Open Budget Partnership. The Carter Center is also developing an “implementation 
assessment tool,” which, according to Access to Information Programs Director, Laura Neumann, 
diagnoses the “extent to which the public administration is capacitated to respond to requests.”  
18 For example, in 2007 the author was presented with charts by authorities of the City of Buenos 
Aires that illustrated on-time compliance with 95 percent of requests. Given that the law had not 
even been regulated and put into operation, the data had obviously been fabricated.  
19 See, Alianza Regional para la Libertad de la Expresión e Información and Open Society Institute 
(2006), for example. 
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These problems appear to be universal, although they vary in degree. They stem in 

large part from the fact that government officials and bureaucracies tend to resist 

disclosure laws. Agencies that deal with financial or defense issues have gained 

special notoriety for their universal resistance. As testament to the problematic 

nature of these laws, transparency advocates have developed a multitude of names 

to frame laws in a more favorable or contextually appropriate light. These range 

from the more official “disclosure” and “transparency laws” to the more proactive 

citizen frame of “freedom of information,” “right to know,” and “right to 

information,” to the more hopeful “access to information,”  “open government,” 

and “sunshine law,” just to name the most common. 

One of the few multi-regional comparisons of compliance with access to 

public information requests was carried out by the Soros Foundation’s Open 

Society Institute (OSI) and examined access to information compliance in 14 

countries: seven countries with laws and seven without. All but two countries, 

France and Spain, were developing democracies. The study found that on average 

36 percent of the 140 total requests20 were met with mute refusals in the seven 

countries21 that possessed access to information laws. On average, a full 58 percent 

of requests were met with non-compliant responses in these same countries. 

Admittedly, the sample is limited,22 most of the countries selected are not 

renowned for their institutional integrity, and the methodology opted to use 

“difficult” requests23 on average. Nevertheless, the results still indicate that 

implementation and compliance is far from complete. The literature is full of 

examples of advanced democracies experiencing analogous struggles (Banisar 

                                                 
20 70 individual requests, submitted twice by applicants. 
21 Armenia, Bulgaria, France, Mexico, Peru, Romania, and South Africa possessed access to 
information laws at the time. Mexico scored best among all countries studied, and Peru scored 
better than France.  
22 See Open Society Justice Initiative (2006). 
23 Three types of requests were made: routine, difficult, and sensitive. Difficult and sensitive 
requests accounted for 40 of the 70 requests. 
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2006; Blanton 2002, 2007, 2003; Lindberg 2006; Lord 2006; S. E. Martin 2008; 

Mendel 2003; Puddephatt 2009; Roberts 2000, 2002, 2004, 2006, 2005; Robertson 

1999). 

As consolation, however, the OSI study found that seven additional 

countries not in possession of access to information laws fared significantly worse. 

In these countries,24 fully 56 percent of requests were met with mute refusals on 

average, and total non-compliant outcomes averaged 83 percent. These results 

demonstrate that countries without laws showed significant deficits in 

compliance—on average 25 percentage points worse—than countries with laws.  

If variation in compliance is so significant between countries with laws and 

those without, then we might also expect there to be variation in compliance 

between those countries with strong laws and those countries with weak ones. The 

example of Mexico, which has a very strong law, suggests that this is, in fact, the 

case. It scored the best of the 14 countries analyzed in the Open Society survey; and 

requests were met with mute refusals just 21 percent of the time—almost half the 

average incidence experienced by other countries that had access to information 

laws. Meanwhile, a country with a weaker access to information law, South 

Africa,25 tallied mute refusals for 61 percent of total requests. This result leaves 

                                                 
24 Although Argentina, Chile and Spain had some sort of administrative provisions that stipulated 
disclosure, they did not possess comprehensive laws. Ghana, Kenya, Macedonia, Nigeria and Spain 
were the other countries without access to information laws. 
25 The South African Law was originally a much vaunted measure since it was the only law to 
regiment the private sector under its disclosure obligations. However, in contrast to the Mexican 
law, the South African law includes no specific oversight agency; instead, the law is overseen by the 
underfunded South African Human Rights Commission. Furthermore, it includes few details on 
how best to implement the act. A South African NGO, the Open Democracy Advice Centre stated in 
2002 that major obstacles included “low levels of awareness and information of the requirements 
set out in the act.” Admittedly, poor implementation cannot be pinned solely on the law itself, but 
should principally be attributed to political will and state capacity. See the report on South Africa at 
freedominfo.org. Available at: <http://www.freedominfo.org/countries/south_africa.htm>.  
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open the possibility that weak laws are even more detrimental to compliance than 

no law at all, a viewpoint shared by some experts.26   

 At a minimum, strong legislation much improves the odds of greater access 

to information, particularly when laws mandate the establishment of robust 

oversight agencies.27 A strong law assigns clear responsibilities for implementation 

and minimizes the discretionary wiggle room for non-compliance. It begets a 

strong legal right for advocates to demand disclosure. And strong laws are typically 

the result of strong policy constituencies (especially the media) who may also 

improve the likelihood of greater access. Finally, well elaborated laws can better 

resist the inevitable weakening process that tends to afflict access to public 

information laws over time. With the passing of time loopholes and amendments 

tend to wear down even the strongest laws. 

 In short, access to public information implies a constant struggle, but well-

elaborated, robust laws much improve the likelihood of openness. Thus the face-

value legal strength of access to information laws must be counted among the 

most important predictors of a law’s future effectiveness.  

As touched upon in the introduction, strong laws also have several virtuous 

backwards linkages that weak laws may not. They tend to be accompanied by 

complementary legislation, such as, most commonly, archive laws, open meetings 

provisions, whistle blowing regulation, habeas data measures and civil service 

reforms, but also lobbying regulation and campaign finance laws. Strong laws also 

tend to foment bureaucratic cultures of public service and professionalism. For 

example, stronger laws may provide for the training of information officers within 
                                                 
26 Among others, Sandra Crucianelli divulged this opinion during an interview with the author in 
April, 2008 in Belo Horizonte. Crucianelli worked as a World Bank consultant on adoption 
processes throughout the Americas and is employed as a media specialist for the Knight Center for 
Journalism in the Americas, University of Texas at Austin.  
27 Active central authorities can help implement, train, sanction, regulate, promote, settle appeals 
and complaints, coordinate among agencies, report to parliament, and ensure compliance, among 
other valuable functions.  
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each government agency; in turn, these officials contribute to professionalizing 

bureaucratic processes such as record-keeping, public relations, and intra-

governmental communication protocols. The end result is frequently an 

improvement in overall government efficiency. Case-in-point, the one-time 

President of Mexico’s Federal Access to Information Institute (IFAI), María 

Marván, revealed that top bureaucrats filled out information requests for 

documents held by other governmental departments.28 When asked why they did 

not simply deploy aides to obtain the information, officials claimed that the access 

to information law did a quicker, more complete job, and allowed aides to be 

retained for more important work.  

By contrast, weak laws frequently have characteristics that make them 

relatively inoperable or worse. Weak laws are most commonly rendered weak by 

ambivalent or conflicting legal provisions. Such laws provide ambiguous 

descriptions of methods of implementation, bureaucratic procedures, rules for 

making a request or receiving a response, and exceptions from disclosure, among 

other examples. Gaping loopholes in a law’s list of exceptions to disclosure tends to 

be one of the most common ways for public officials to justify non-disclosure. For 

example, Honduras’ original 2006 law exempted humanitarian aid from 

disclosure.29 The most extraordinary danger is that laws end up harming rather 

than helping freedom of information. In Paraguay and Zimbabwe, so-called “gag 

laws” effectively imposed undemocratic obligations on the press even as they 

masqueraded as access to information measures. While it is beyond the scope of 

this dissertation to account for the extensive pathologies plaguing weak access to 

information laws, it is clear that weak laws tend to promote ineffectiveness and 

non-compliance. Perhaps the most damning aspect of weak laws is that they are 

                                                 
28 Personal interview in Brasilia, April, 2009. 
29 Law no. 170-2006, article 17 (2). 
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difficult to reform or repeal; hence the need to “get it right the first time,” placing 

care on detail.  

The next section, which looks at the diffusion of laws across the world and 

throughout Latin America, further highlights the importance of legal strength. At 

the same time, it questions whether the factors that have led to the rapid diffusion 

of freedom of information laws around the world have indeed led to robust 

measures. 

 

1.2       The Diffusion of Access to Information Laws  
Around the World and across Latin America 

 
 
Despite the recent proliferation of access to information laws around the world, we 

still know relatively little about the causes of this trend. In this section, I analyze 

the diffusion of these laws globally and throughout Latin America. Overall, I find 

considerable support for the notion that diffusion has involved a large degree of 

normative emulation30 motivated by concerns about legitimacy, external pressure 

from international financial institutions and regional coordination (P. M. Haas 

1997; Elkins and Simmons 2005, 34-35; Pevehouse 2002; Stallings 1992; Adams 

2003; Bukovansky 2006; Legler, Lean, and Boniface 2007; Weyland 2005, 271-274). 

However, I end this section by discussing why theories of diffusion cannot explain 

the strength of transparency laws. I then go on to examine potential explanations 

that might explain the strength of laws. 

 Theories of diffusion play an important role in explaining the spread of 

policy measures and programs around the world, and scholarly interest in such 

                                                 
30 Some works highlight normative emulation as a driver of diffusion. See Brinks and Coppedge on 
emulation of democratic regimes (2006), Busch, Jorgens and Tews (2005) on the diffusion of 
regulatory instruments, Henisz, Zelner and Guillén (2005) on market reforms, Lee and Strang 
(2006) on public sector downsizing and Weyland on both theoretical and practical considerations 
governing diffusion (especially, 2007, 41-42; 2005, 274-278). 
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theories has proliferated in recent years (Braun and Gilardi 2006; Brinks and 

Coppedge 2006; Busch, Jorgens, and Tews 2005; Karch 2007; Kurtz and Brooks 

2008; Weyland 2007, 2005; Walt 2000; Elkins and Simmons 2005; Madrid 2003, 

241-244). The diffusion of access to information measures throughout Latin 

America has also gained a measure of attention (Roberts 2003, 2006; C. Bennett 

1997). Roberts (2003), in particular, has noted three drivers of diffusion of 

transparency policy. The first reflects the classical pattern of domestically-driven 

“rights-based” diffusion. The second and third drivers involve top-down efforts to 

promote transparency laws for purposes of a) economic liberalization, and b) the 

rationalization of security and intelligence information. I propose a nuanced 

interpretation of his first two explanations in the following sections. 

In many ways, access to information laws are a luxury— a self-affirmation 

of democratic rights rather than a necessity. Governments continue to work 

without them, and citizens get much of the information they need. This makes the 

incentives for adopting access to information reforms quite different from other 

examples of policy diffusion. Take one of the most common examples, pension 

systems. Whereas pension system overhauls guard against national insolvencies, 

access to information laws provide no solution to an “urgent” problem.31 This 

observation explains two troubling phenomena about the diffusion of transparency 

laws. Leaders have not been faced with the urgent need to adopt transparency 

laws, which has permitted them to delay or weaken them. And because the laws 

are not remedying any visible and immediate problem, it is clearly apparent 

whether they are in fact working.  

Another issue is the questionable significance of these laws. Because 

decisions to adopt transparency involve a large degree of symbolism, they raise 

questions about whether the type of diffusion under way is, in fact, “spurious 
                                                 
31 As Kurt Weyland has noted, decisions to adopt policies often respond to “utilitarian” 
considerations (2007, 9), as solutions to a pressing problem (2005, 271-272). 
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diffusion” (Gilardi 2003). Do laws have “bite” or is adoption pure show? This last 

point underlines the importance of accounting for both the legal strength of laws 

and the extent to which political commitments to strong laws have become 

apparent during adoption processes. Such an analysis is especially important in 

Latin America, a region with relatively weak institutionalization, where window-

dressing laws tend to proliferate (Levitsky and Murillo 2006, 21-23).  

 
1.2 a) Diffusion around the World: Explaining the  

Lag between Precedents and Large-Scale Adoption 
 
Sweden enacted the world’s first access to public information law in 1766. 

Some 182 years later, the 1948 United Nations (U.N.) Universal Declaration of 

Human Rights32 mandated citizens’ rights to access government information. 

Finland appeared to be the only country to obey this international edict, enacting 

a law in 1951. In the 1960s, only one country followed suit, the U.S.  

The Americans’ paradigmatic struggle over secrecy is emblematic of the 

difficulties associated with enacting transparency laws. Freedom of information 

legislation in the U.S. first came under consideration in the early 1950s, but 

enactment occurred only after more than a decade of legislative pressure and 

negotiations.  President Lyndon B. Johnson (1963-69), who controlled a majority in 

both the House and the Senate, begrudgingly signed a weak measure into law in 

1966 after a prolonged news media campaign and the persistent efforts of 

entrepreneurial legislators (Archibald 1993; Kennedy 1978). The law only really 

began functioning properly, however, after the Watergate Affair. In 1974 a majority 

Democrat Congress, egged on by a massive news media campaign, enacted a law 

                                                 
32 Promulgated by the United Nations (UN), resolution 217 A (III). In 1946, the UN had declared, 
“Freedom of information is a fundamental human right and the touchstone of all the freedoms to 
which the UN is consecrated (resolution 59). See Banisar (2006) and Mendel (2003, 1-4). The UN 
also included the right in the International Covenant on Civil and Political Rights (ICCPR) in 1966.  
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that finally provided the measure with teeth, overriding a veto by the weak 

Republican President, Gerald Ford.  

Other advanced democracies have experienced analogous struggles. 

Canada’s access to public information law (1983) was only enacted after more than 

a decade and a half of struggle.33 In spite of strong domestic pressures to adopt 

laws, the U.K.34 (2000) and Germany (2005) held-out until the turn of the 

millennium. Due to political and bureaucratic resistance, the British law only took 

effect five years after its enactment (Roberts 2006, 106).  

Figure 1.2 

By 1990, there were still only approximately a dozen measures around the 

world. The texts of numerous constitutions, regional covenants and treaties 

stipulated the right to public information, but accessing information remained 

largely impracticable in the absence of comprehensive legislation. As illustrated by 

                                                 
33 For an excellent description of this struggle see, the Information Commissioner of Canada (1994). 
34 See Puddephatt (2009, 33-38). 
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figure 1.235, it was only in the 1990s that the diffusion of freedom of information 

laws finally began to take off.     

This dissertation identifies 1999 as the beginning of a massive international 

campaign for access to information laws. In the 199os, agreements reached by 

media and environmental entities provided disclosure laws with significant issue-

specific importance.36 And laws were clearly becoming de rigueur for advanced 

democracies and governments eager to be seen as progressive. Yet international 

pressures coalesced slowly; only in 1999 did the first multi-regional declaration37 

take place, with expressed commitments from the United Nations (U.N.), the 

Organization of American States (OAS), and the Organizations of Security and Co-

operation in Europe. The same year, the Commonwealth Ministers recommended 

the adoption of access to information laws to their 53 member states.38 Also in 

1999, the Carter Center positioned access to public information laws at the 

forefront of its policy objectives.39 Thus beginning around 1999, pressures to adopt 

access to information became less domestically-based and more generalized 

globally. 

                                                 
35 I gratefully acknowledge the help of Roger Vleugels, Freedom of Information expert and 
publisher of the Fringe Journal, which deals with Access to Information issues. Dr. Vleugels 
provided the author with his most updated list of countries with laws. I cross-referenced this list 
with freedominfo.org, among other sources. 
36 Regional press organizations such as the Inter-American Press Association declared their 
adherence to principles of access to information as early as 1994 (the OAS Chapultepec 
Declaration). The Rio Declaration on Environment and Development, (Rio de Janeiro, 3-14 June, 
1992), for example, mandated that, “States shall facilitate and encourage public awareness and 
participation by making information widely available. Effective access to judicial and administrative 
proceedings, including redress and remedy, shall be provided.” The United Nations Economic 
Commission on Europe (UNECE) also began to develop guidelines on access to information, signing 
its Aarhus Convention in 1998. See Banisar (2006) for more information on international 
precedents. 
37 Dated 26 November 1999, International Mechanisms for Promoting Freedom of Expression. 
Available at:  <http://portal.unesco.org/ci/en/ev> 
38 Communiqué issued by the Meeting of Commonwealth Law Ministers at the Port of Spain, 
Trinidad and Tobago, May 1999. See Banisar (2006, 16) and Mendel (2003, 4-6). 
39 Transparency for Growth Conference held in Atlanta on May 5, 1999. 
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As illustrated by figure 1.2, the number of laws more than doubled from the 

beginning of the 1990s until the end of the decade, and repeated this trend in the 

first decade of the new millennium. At the end of 2009, the count tallied just shy of 

90 measures and was rapidly ascending.  Policy diffusion trends typically follow an 

“S-shaped curve,” (Weyland 2005, 265-267) as the policy successes of a few early 

innovators eventually catch on and are ultimately emulated by a rush of followers 

before finally leveling off. The 1999-2009 period marks the core uptake period, 

between the slow ascent at the beginning of the ‘S’ and the leveling off. Five 

countries put laws into effect in 2009 and several more nations, whose combined 

populations are over 500 million people, are expected to do so in 2010.40 Currently, 

Brazil, El Salvador, Ghana, Luxembourg, Malaysia, Malta, Sierra Leone and Spain 

are considering laws.  

In the early years, a neighborhood diffusion effect (see, for example Brinks 

and Coppedge 2006), in which neighbors replicate each other’s policies, occurred 

to a certain extent, especially in the Scandinavian countries.41 In the 1980s a group 

of Commonwealth nations adopted laws (Australia and New Zealand in 1982, 

Canada in 1983), providing an example of cultural diffusion (see, for example 

Bollen and Jackman 1995). Along with the U.S., all of the above countries provided 

an early adopter demonstration effect, leading to the proliferation of measures in 

the 1990s. Any decipherable regional or cultural patterns of diffusion soon gave 

way to adoption en masse. Since 2000, a vast number of countries in all regions of 

the world, including Latin America, have enacted access-to-information laws. The 

following analysis of the Latin American cases provides insight into the drivers of 

this large-scale diffusion.  

                                                 
40 Bangladesh, the Cayman Islands, Chile, Guatemala and Uruguay put laws into effect in 2009 and 
Ethiopia, Indonesia, and Russia are expected to put laws into effect in 2010. 
 
 
41 Denmark and Norway adopted laws in 1970 and as noted, Finland in 1951 and Sweden in 1766. 
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1.2 b) Three Periods of Norm Diffusion in Latin America 

 
Within Latin America,42 governments began enacting access to public 

information laws only after 2002. Colombia figures as the notable exception; it 

adopted a freedom of information law in 1985.43 The earliest regional precedent 

was established by the Organization of American States’ (OAS) 1969 American 

Convention of Human Rights.44 Several countries also incorporated the right-to-

information into their constitutions during this period, including Mexico in 1977, 

Brazil in 1988, and Argentina in 1994.45 But apart from the Colombian law, 

constitutional provisions were not regulated by the adoption of formal laws, and 

thus access to public information remained illusory. 

During this first period of norm diffusion (c. 1969-1995), access to 

information was of greatest interest to groups of experts interested in disparate 

rights-motivated policy issues, otherwise referred to as epistemic communities46 

(P. M. Haas 1997, 1992).  In the 1990s, environmental advocates embraced the 

right, especially following the United Nations Rio Conference47 of 1992, which 

called for general citizen access to environmental information. Based on these 

considerations, Argentina included a statute on environmental disclosure in its 

                                                 
42 I take Latin America to be those countries whose official languages are either Spanish or 
Portuguese, in other words, Iberian-America. 
43 Colombia’s 1985 disclosure law 57, “Law Ordering the Publicity of Official Acts and Documents,” 
was later incorporated into Article 74 of the Constitution (1991). Colombia also possesses an 
administrative disclosure act dating back to 1888, the Code of Political and Municipal Organization. 
People often recognize this last measure as the date of Colombia’s freedom of information law, but 
I take the more recent 1985 law to be the country’s first law.  
44 Ironically, U.S. foreign policy was simultaneously encouraging the growth of authoritarianism in 
the region. See, for example, Galeano (1983). 
45 Brazil’s constitution includes the right in Article 5 (33). I will discuss Argentina and Mexico in 
Chapters Two and Three. 
46 “A network of professionals with recognized expertise and competence in a particular domain 
and an authoritative claim to policy-relevant knowledge within that domain or issue-area.” See, 
Haas (1992, 3). 
47 Otherwise known as the United Nations Conference on the Environment and Development. 
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1994 constitution.48  Media experts were also interested in the right. The seminal 

1994 Chapultepec Declaration became a signpost for the press’ growing demand for 

access to public information. More than a decade later, legislators in several 

countries would include special provisions for journalists within the texts of their 

laws.49 Apart from symbolic precedents and special interests, however, no right-to-

access government information laws were enacted in the region prior to 2002 

except for Colombia’s. 

A second period, from 1995 to 2006, was marked by top-down external 

pressures for greater transparency arising from economic crises. Demands were 

framed principally in the name of fighting corruption, but concerns were more 

financial than they were ethical. The advent of information technology in the early 

1990s increased the speed of international capital flows, which in turn triggered 

financial crises. The Mexican Tequila Crisis of 1994-1995 became a regional and 

indeed a global catalyst, among the first of several currency crises50 that 

threatened to unravel political and economic liberalization in fledgling 

democracies. A top-down campaign51 for greater transparency emerged, led by 

international financial institutions (IFIs) and backed by Transparency 

International (established in 1993).  

Greater transparency and access to public information complemented economic 

liberalization (Roberts 2003). It gave authorities and citizens greater monitorial 

capacity, which in turn promised to reduce market instability. Transparency 

policies also put the onus on citizens and governments to safeguard national 
                                                 
48 Personal interview, Daniel Sabsay, Argentine Constitutional expert. October, 2007. I will discuss 
Argentine precedents in greater detail in chapter three. 
49 Laws in Nicaragua (Article 46), Honduras (Article 22), the Dominican Republic (Article 22), and 
Colombia (Article 23) single out the media for special consideration and typically state that 
requests from the media will be treated “preferentially.” 
50 The Asian Crisis of 1997-98, the Russian Crisis of 1998 and the Brazilian Crisis of 1999 provide 
several examples. 
51 The U.S. and international financial institutions, such as the World Bank, the International 
Monetary Fund and regional banks such as the Inter-American Development Bank led initiatives. 
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finances. IFIs had long been vilified for contributing to grand corruption through 

privatization schemes (Weyland 1998; Manzetti 1999), economic austerity, and 

doling out poorly monitored loans. By placing monitorial responsibility on citizens 

and governments, to some degree transparency policies diminished the amount of 

criticism that could justifiably be directed at IFIs. Thus, transparency was 

promoted as an oversight tool and its sex appeal stemmed primarily from its utility 

in fighting corruption. The 1999 Inter-American Convention against Corruption 

stood as a signpost of the new interest in transparency.52  

The first wave of freedom of information laws in Latin America were adopted in 

2002. Mexico, Panama and Peru enacted legislation in this year, while the 

Dominican Republic and Ecuador followed suit with laws in 2004. Figure 1.3 maps 

measures across Latin America and their dates of enactment. The illustration 

includes laws, decrees and measures currently being considered. During this 

period advocates in Argentina (2002-05) and Paraguay53 (2001), secured 

congressional consideration for bills that were subsequently killed. In Argentina a 

presidential decree was issued on access to information (1172/2003); another decree 

(no. 28,168, issued in 2005) was issued in the midst of Bolivia’s protracted political 

crisis (Mayorga 2005). At the beginning of 2006, Honduras enacted a law.  

External pressures54  to adopt transparency laws influenced adoption in 

numerous countries, such as the Dominican Republic, Ecuador and Panama, all of 

which enacted laws in the midst of negotiating the restructuring of external debt.55  

                                                 
52 This Convention was followed up by the beginning of a discussion on the issue of access to public 
information. In 2000 the OAS’ Inter-American Juridical Committee released a study entitled “Right 
to Information: Access to and Protection of Information and Personal Data.” 
53An attempt to enact an access to information law in Paraguay resulted in the transmogrification 
of the bill into what is referred to as a “gag law” that effectively punishes the media instead of 
empowering it. 
54 I have verified the involvement of IFIs and aid agencies through several interviews and archival 
research. The IMF, the World Bank, the Inter-American Development Bank (IDB) and USAID have 
all played a part. Of particular note were interviews with Sandra Crucianelli (consultant to the 
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Figure 1.3 

                                                                                                                                                 
World Bank on access to information issues) and Silvia Acosta (the OAS’ Trust for the Americas). 
These interviews took place in April of 2008 and April of 2009, respectively.  
55 Ecuador’s president, Lúcio Gutiérrez, the Dominican Republic’s president, Hipólito Mejía, and 
Panama’s president, Mireya Moscoso were all re-negotiating debt with the International Monetary 
Fund, among other lenders, during the time when access to public information laws were passed. 

The Adoption of Access to 
Public Information Laws 
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International 
Financial 

Institutions

International 
Organizations

Transgovernmental 
Efforts

•Inter-American 
Development Bank of 

the Americas              
•The World Bank            
•The International 

Monetary Fund

•Article XIX    •The 
Access Initiative        

•The Carter Center                  
•Due Process of 
Law Foundation           

•Ford Foundation                      
•International 

Center for 
Journalists                            
•National 

Endowment for 
Democracy                               

•Organization for 
Economic 

Cooperation and 
Development                          
•Soros Open 

Society Institute                                 
•Transparency 
International                          

•William Flora 
Hewlett 

Foundation  

•British Council                  
•Canadian International 

Development Agency                                        
•Organization of 
American States                           
•Government of 

Denmark                        
•Friedrich Ebert 

Foundation (Germany)                         
•Konrad-Adenauer-
Stiftung (Germany)                            

•USAID                              
•Transparency 
International                                   

•United Nations                                     

Table 1.1.    Salient International and Transgovernmental 
Supporters of                                                                                                        

Access to Public Information Initiatives

      
  

 
 
 

 

Even in countries, such as in Mexico, Peru, Guatemala and Nicaragua, 

which experienced strong domestic mobilizations in favor of reforms, external 

pressures have been present to varying degrees.  Table 1.1 provides a list of various 

actors involved in the 

promotion of access to 

public information laws 

throughout Latin 

America. It was during 

this period that the 

Mexican law became the 

regional model to be 

emulated, much in the 

same way as the Chilean 

private pension system 

served as a model for 

Latin America and other 

parts of the world 

(Madrid 2003, 40-44; 

Weyland 2007). Mexican 

consultants were hired 

to work on the 

Ecuadorean law56 and, as I will discuss in chapter two, aspects of Mexico’s access 

to information law were replicated in countries throughout the region. 

 

 

 
                                                 
56 Ernesto Villanueva, one of the leaders of Mexico’s advocacy campaign, the Grupo Oaxaca, 
consulted on the Ecuadorean measure. I discuss this measure in greater detail in chapter four. 
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Organizations Events Date

United Nations Involvement ♦Article 19, Universal Declaration of Human Rights 1948
♦International Covenant on Civil and Political Rights 1966

UNESCO ♦International Covenant on Economic, Social and Cultural Rights 1966
UN Special Rapporteur on Freedom of Expression 1999

Organization of American States Involvement
Inter-American Dialogue ♦Article 13, American Convention of Human Rights 1978
Inter-American Commission on Human Rights ♦Inter-American Declaration on Principles of Self-Expression 2000
Summit of the Americas, Monterrey ♦Declaration of Nuevo Leon 2004
Inter-American Commission on Human Rights ♦Claude Reyes vs Chile: landmark decision supporting right 2006
Trust for Americas ♦Creation of the Regional Alliance for Freedom of Expression 2006

United Nations and Organization of American States                                                                                               
Involvement and Precedents Concerning the Right to Access Public Information in Latin America

♦Creates the international organization, Article IXX, for access to 
information and freedom of expression issues

Table 1.2 

 

 

The third and current wave of access to information laws in Latin America 

(2006- ) has been characterized by a more “rights” based discourse. The watershed 

event of this period (2006- ) was the OAS’ Inter-American Court ruling against the 

government of Chile, Claude Reyes v. Chile (2006). As I will discuss in greater detail 

in chapter four, the decision effectively admonished the Chilean government for 

excessive secrecy. Most importantly, it mandated the enactment of adequate rights 

to public information. Within two years of the Claude Reyes v. Chile decision, four 

countries enacted laws: Nicaragua in 2007, and then in 2008 Chile, Guatemala and 

Uruguay. The OAS and the U.N. also became the most salient multilateral 

supporters of access to information laws during this period, filling the role that the 

IFIs had previously held (Adams 2003).  Table 1.2 lists the formal commitments of 

the OAS and the UN to access to information legislation over the years. 

In many ways, the juggernaut movement that has swept across Latin 

America reflects the model life-cycle of a norm (Finnemore and Sikkink 2005) 

from its “emergence” as a symbolic measure and special interest demand (1969-

95), to a “cascade” of international demands to adopt laws as a tool for 

accountability (1996-2005), and finally to its “internalization” as a full-fledged 
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Year enacted
Measured 

Score
Type of 

Measure

Approximate 
Strength of 

Measure

Mexico 2002 2.7 Law Strong
Guatemala 2008 2.4 Law Moderately Strong

Chile 2008 2.3 Law Moderately Strong
Nicaragua 2007 2.3 Law Moderately Strong

Peru 2002 2.0 Law Moderately Strong
Honduras 2006 1.9 Law Moderately Weak

Brazil* pending 1.8 Law Moderately Weak
Ecuador 2004 1.7 Law Moderately Weak
Panama 2002 1.7 Law Moderately Weak
Uruguay 2008 1.7 Law Moderately Weak

Dominican Rep. 2004 1.5 Law Moderately Weak
Colombia 1985 1.4 Law Weak
Argentina 2003 — Decree Weak

Bolivia 2005 — Decree Weak

Approximate Strength of Laws Across Latin America at Enactment

*Brazil's law was still awaiting enactment as of writing, and legal strength is based on bill in the 
Chamber of Deputies as of April 1, 2010.

normative right (2006-). As referred to earlier, two more Latin American countries, 

Brazil and El Salvador, are currently considering legislation. Several more have yet 

to adopt laws and numerous others urgently require reform. In eight years (2002-

2010) the region has advanced eleven laws and two decrees.  

Table 1.3 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Table 1.3 illustrates the strength of laws across Latin America at the time of 

passage. Chapter Four compares the strength of laws in greater detail, and the 

appendix also contains explanations on the methodology used to assess legal 

strength. For the discussion at hand, table 1.3 is included merely to illustrate the 

range of variation in the strength of laws across the region. Only five of the 12 

countries examined enacted “stronger” laws, or less than half. While the average 
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for the region’s adopters is “moderately strong,” close to the threshold at 2.0 / 3.0, 

the median is 1.9, the mode is significantly removed at 1.7, and the range is from 1.4 

for Colombia to 2.7 for Mexico. The average score for the “stronger” grouping of 

laws was 2.3, whereas the “weaker” grouping averaged 1.7, or “moderately weak.” 

Thus the average gap between the grouping of countries with “stronger” laws and 

those with “weaker” laws is (.6)—  more than one full benchmark-rating of 

difference.  

 

1.3  Assessing Explanations to Account for the Strength of Laws  
Across Latin America 

 
 
What can explain wide variation in the strength of laws across countries that 

enacted laws within a common timeframe (2002-10), experienced comparable 

pressures, and share perhaps the most similar political institutions and cultures of 

any region in the world? The last section illustrated the common themes of 

emulation, regional coordination and top-down pressures for enactment across 

Latin America. It also illustrated how norms have emerged with greater force over 

time. Pressure emanated first from IFIs, then from the OAS and the U.N. But do 

emulation, international pressure and regional coordination explain variation in 

the strength of laws? Or can the strength of laws at adoption be explained by other 

institutional factors, such as policy learning over time, the professionalism of 

legislators and bureaucrats, institutional strength and state capacity? Ideational 

theories, such as the ideological persuasions of leaders, or structural theories, such 

as those that emphasize international integration, also present potentially 

attractive explanations.  Alternatively, do explanations centering on the agency 

and leadership of presidents and civil society account for why laws emerged weak 

in some countries and strong in others? Here I address each of these alternative 
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explanations in turn before reviewing the literature on transparency and access to 

information reform. 

External pressures provide a rather weak candidate explanation for the 

strength of access to information laws. While external pressures may influence 

whether laws are placed on the legislative agenda, they are much less decisive in 

determining the content of policies (see, for example, Weyland 2004). The 

substance of policies is decided at the enactment and customization phases (Karch 

2007) in which external actors typically have little say. Research into other policy 

issues has shown that IFI pressure can backfire (Vreeland 2003), or result in little 

adherence to the substance of prescriptions (Hunter and Brown 2000).  

In the case of transparency policy, anecdotal evidence even suggests that 

external pressures may have had a detrimental effect on the strength of laws 

(Neuman and Calland 2007, 180). Pakistan, for example, promised in 1997 to enact 

a freedom of information “ordinance” as a condition for receiving a loan from the 

Asian Development Bank (Roberts 2006, 111). Since the ordinance was enacted, 

advocates claim that they have had “absolutely no success in obtaining even an 

iota of information.”57 Latin American access to information specialists have also 

acknowledged the detrimental effect that “forced” adoption processes have had on 

laws in the region.58 As Chapter Four will illustrate, external pressure was strong in 

the Dominican Republic, Ecuador, Honduras, and Panama, yet laws emerged 

moderately weak. Other countries also experienced a measure of external pressure, 

such as Guatemala and Nicaragua, yet enacted more robust laws. The effect of 

external pressure is inconclusive at best and, at worse, deleterious. 

                                                 
57 Zahid Abdullah, of the center of Centre for Peace and Development Initiatives (Pakistan), sent out 
an article by Naeem Sadiq (2010). The article was sent out in an email to the Freedom of 
Information Advocates Network email list, a network of more than 400 national, regional and 
international experts.  
58 Personal interview with Sandra Crucianelli, 2007. Crucianelli works as an instructor for the 
Knight Center for Journalism in the Americas at the University of Texas at Austin and has consulted 
on various access to information laws throughout Latin America. 
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If external pressures cannot account for the strength of access-to-

information laws, what other potential explanations might be found within the 

literature on diffusion? Drivers of reform, such as rational learning or cognitive 

heuristics (Weyland 2007) tend to focus on the decision-making processes of 

elites. As I have already argued, however, policymakers alone cannot be trusted 

with the very laws that ultimately aim to diminish their discretion. Moreover, the 

evidence suggests that that the emergence of more articulated legal standards does 

not correlate with the enactment of stronger laws. As Chapter Four will discuss in 

greater detail, Brazil, Honduras and Uruguay advanced laws relatively recently, yet 

their laws are legally weaker than those of Mexico or Peru, some of the first 

regional enactors, or even those of contemporaneous enactors, such as Chile and 

Guatemala. While theories of policy learning and cognition represent attractive 

explanations for the strength of laws, they cannot explain the range of variation in 

the strength of Latin American laws. 

 Similarly, the strength of laws cannot be accounted for by variations in 

policymaking capabilities or bureaucratic capacity. The technical and political 

professionalism of policymakers, legislators and advocacy support groups should 

provide a basis for strong policies. With developed knowledge bases, countries 

should better be able to enact technically robust laws. Yet this argument suffers 

from similar failings as theories of learning. On their own, policymakers cannot be 

trusted to enact strong laws, either because they tend to act in a non-rational 

manner or because they have incentives to avoid greater transparency. Empirically, 

this dissertation illustrates the inadequacy of explanations centering on technical 

professionalism and state capacity. Uruguay and Brazil are recognized for their 

advanced policymaking capabilities (Stein and Tommasi 2008) yet elaborated 

weaker laws than countries known for their weaker state capacities, such as 

Guatemala and Nicaragua.  
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Other potential explanations for the strength of laws center on the role of 

ideas and structure, particularly ideology and international integration. Some 

observers might expect right-of-center presidents to be more likely to enact strong 

access to information laws than left-wing presidents. Such laws tend to be 

consistent with free market ideology and right-leaning leaders tend to be more 

open to external influence. Deeper integration into international and regional 

organizations and markets tends to imply greater obligations to meet high 

democratic and market standards of transparency.  

But neither of these propositions holds up very well. Leftist leaders 

concerned about social, human, environmental or press rights appear to have just 

as many incentives to enact measures as right-leaning leaders concerned with 

probity in government, excessive bureaucracy, and business-friendly government. 

Although robust laws were enacted by right-leaning presidents, such as Mexico’s 

President, Vicente Fox (2000-06), or Peru’s Alejandro Toledo (2001-06), strong 

laws were also enacted by left-leaning presidents, such as Presidents Álvaro Colom 

in Guatemala (2008-12) and Michelle Bachelet (2006-10) in Chile. Moreover, 

Ecuador’s President, Lúcio Gutiérrez (2003-05), enacted a moderately weak law, 

yet was well-known to have embraced neoliberal policies (Madrid 2009, 8-11). 

 Well-integrated countries, such as Mexico and Chile, enacted stronger laws. 

But so too did relatively unintegrated countries, such as Guatemala and Nicaragua. 

Moreover, the Dominican Republic, Panama and Colombia are heavily influenced 

by the U.S. and are well-integrated into regional and international markets, yet 

they passed weaker laws. Theoretically, arguments that center on the primacy of 

ideas and structure, such as ideology and integration, tend to discount the critical 

importance of “harder” political explanations that highlight the crucial role of 

institutions and agency. 
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With respect to transparency reform, the most commonly cited agency-

centered explanations for the enactment of access to information laws focus on 

political leadership and the strength of civil society advocacy. Leadership does not 

provide a compelling explanation, however. Stated commitments to transparency 

are an unreliable proxy indicator for the political forces that brings about strong 

laws. As I have argued, pressures to delay and resist robust laws may be too great 

for even well-disposed politicians to resist. Moreover, as I illustrate throughout the 

following chapters, presidents who possess the most robust leadership tools—

strong partisan and constitutional powers—are least likely to lead the enactment 

of strong laws. By contrast, weak leaders frequently give the impression that they 

are leading when they are in effect being led.  In short, theories that center on 

leadership often ignore the institutional constraints of strong legislative 

oppositions and incentives that shape agency, such as actors outside the political 

arena. These arguments need to take one step back on the causal chain. 

As I will discuss in the next section in greater detail, the most popular 

explanation within the literature on access to information reform highlights the 

primacy of civic advocacy. Various studies argue that vigorous civic mobilizations 

lead politicians to constrain their own discretionary latitude by enacting strong 

transparency reform. This dissertation, by contrast, contests the notion that 

mobilizations of citizens, domestic organizations and even entrepreneurial 

politicians are sufficient to ensure strong laws. 

  Chapter Two shows how a broad-based advocacy movement was not the 

central driver of a law in Mexico. Rather, a small group of elite media professionals 

and academics formed the most effective advocacy movement in Latin America. In 

Argentina, which enacted a much weaker measure, the advocacy campaign 

encompassed a considerably wider base of CSOs than in Mexico, and enjoyed 

greater direct contact with leaders. Yet this impressive mobilization was unable to 
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secure a comprehensive law. In Chapter Four I show how Uruguay experienced a 

similar situation as Argentina, with numerous prominent organizations supporting 

a law, yet was only able to secure a moderately weak law. By contrast, Chilean and 

Guatemalan advocates waged vigorous campaigns for more than half a decade, yet 

their governments delayed and resisted several attempts at enactment until at 

least 2008. It was only in this year that presidents weakened by corruption 

scandals and forceful media agendas brought about moderately strong laws.  

One of the principal problems with explanations focusing on civil society is 

that they tend to treat advocates as a monolithic whole rather than looking at their 

integral parts. Civic advocates and even international pressures contribute 

importantly to campaigns. Yet it is the media that projects these pressures into the 

public and political realm, engendering political commitments and safeguarding 

the elaboration of strong laws. Explanations tend to underemphasize the crucial 

role played by the media, which is often considered an auxiliary feature of civil 

society rather than a primary support system and, in its own right, a powerful 

institutional actor. Furthermore, theories highlighting the role played by civil 

society tend to underestimate the importance of institutional explanations, and 

often neglect to take into account the political incentives created by legislative 

balances of power.  

The explanations considered above represent among the most common in 

the literature on policy reform. Although I have pointed to their various 

weaknesses using only a very few cases, subsequent chapters will show that these 

factors—external pressures, learning, professional and technical state capacity, 

ideology and international integration, presidential leadership and civil society 

advocacy—provide incomplete rationales of the emergence of strong transparency 

and access to information laws. The following section analyzes the literature on 
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access to information reform and illuminates the theoretical and empirical gaps 

that motivated this project. 

 

1.4 Scholarship on Access to Information Laws and the  
Indeterminacy of Approaches to Reform 

 

As noted earlier, it is rather surprising that the literature on transparency and 

access to information laws still offers no systematic explanation of how robust laws 

come about, particularly in light of the importance of this question. Most of the 

literature tends to be legalistic and activist-driven. Works analyze: the technical 

issues associated with laws, focusing on what strong laws should look like (Banisar 

2006; Basterra 2006; Coronel 2001; Kranenborg 2005; Mendel 2003, 2009; Neuman 

and Calland 2007; Suominen 2002; Pasquier 2006; Torres 2009); the normative 

implications of laws and their historical origins and precedents (Ackerman and 

Sandoval 2005; C. Bennett 1997; Cramer 2009; Dick 2005; Islam 2002b, 2006; 

Stiglitz 2003; Bovens 2002; Banisar 2006; Blanton 2002; Florini 2007; Coronel 2001); 

or how laws work or come up short (Gill and Hughes 2005; Open Society Justice 

Initiative 2006; Roberts 2006, 2000, 2002, 2004, 2006; Tavares 2007; Fox et al. 2007; 

Lindberg 2006; Lord 2006; S. E. Martin 2008; Robertson 1999; Alianza Regional 

para la Libertad de la Expresión e Información 2009; Mutula and Wamukoya 2009; 

Cuillier and C. Davis 2010). 

 Another branch of the literature explores why some countries are 

statistically more likely to adopt laws than others (C. Bennett 1997; Dorhoi 1999; 

Relly 2006; Rosendorff 2004). These studies, however, focus on statistical 

correlations, rather than advancing an understanding of the causal mechanisms 

behind the adoption process. For example, several of these studies examine 

whether institutional features, such as a professionalized bureaucracy, make a 

country more likely to enact reforms. In contrast to this dissertation, however, 
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these studies tend to treat all laws as equal, rather than seeking to explain why 

some countries enact strong laws, while others adapt weak ones.  

A last strand in the literature speaks to the current research project by 

studying adoption processes. Although of considerable inferential value, there are 

three salient limitations to this literature, which renders it unable to offer a 

systematic understanding of what leads to strong laws:  1) a paucity of systematic 

comparative studies; 2) the very general nature of the reform approaches they 

suggest; and, 3) the lack of systematic approaches to measuring the strength of 

laws. I discuss each in turn. 

First, comparative studies on the conditions promoting adoption are few 

and far between. Most of the literature on adoption originates in the activist 

community and is composed of narrative-style single case studies (Dick 2005; 

Farmelo 2003; Florini 2007; López Ayllón 2005; Obe 2007; Pasquier 2006; Singh 

2007; Uceda 2003; Villanueva 2003; Escobedo 2002; Luna Pla 2008; Archibald 1993; 

Blanton 2003; S. E. Martin 2008). The few comparative studies that do exist tend to 

be diffuse in focus and of limited scope. For the most part, they are relatively brief, 

compare few cases, and devote much of their analysis to issues only tangentially 

related to the causes of reform, such as the normative implications of laws, 

compliance and enforcement (Ackerman and Sandoval 2005; Neuman and Calland 

2007; Szekely 2007; Blanton 2002; Pinto 2009). Although some of these studies 

contain important insights, they tend to favor a more exploratory and illustrative 

approach.  

Comparative studies tend to scan the horizon for candidate factors that 

might explain strong laws, but make few attempts to identify the most important 

causes. Works highlight the primacy of international integration, democratization, 

entrepreneurial politicians or citizens, political will and leadership, context, 

scandals, experts and elites, the businesses community, legal associations, the 
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media, and discourses that generate demand, among other sundry factors. Most 

works have not taken a step back on the causal chain to analyze how key enabling 

conditions vary in accordance with other, less apparent factors. Instead, they 

provide lists of variables that are said to lead countries to adopt laws. These studies 

contain the seeds of a coherent explanation, but their insights are theoretically and 

empirically underdeveloped.  

Most problematically, when taken as a whole these approaches would lead 

to the conclusion that “everything but the kitchen sink” matters or, at best, they 

would suggest  the primacy of the most common bottom-up explanations, such as 

civil society, or top-down rationales, namely, political will. Perhaps most 

problematic from a practical standpoint is that donors and activists can only infer 

from prevailing kitchen-sink approaches that the best strategy is to spread 

resources—time, energy and finances—widely and thinly, since none of these 

approaches concentrate on a few key factors for attention.  

Finally, the variables these studies focus on tend to be similar to those 

variables identified by studies on other issue domains, such as social, economic, 

labor, security, or environmental policy. A mere cut and paste approach, however, 

ignores the uniqueness of transparency reform, which involves a very different set 

of actors and interests than other types of reform. As a whole, the literature and 

advocacy approaches would benefit from more extensive distillation.  

The third and perhaps the most important problem with the literature is its 

failure to systematically differentiate strong laws from weak ones. Excellent 

qualitative assessments of laws from around the world (Banisar 2006; Mendel 

2003; Basterra 2006) and Latin America (Mendel 2009) do exist. Yet they do not 

assign measurable values to laws, for example, scaled scoring on their legal 

strength. As I have discussed, the scoring of laws is not without controversy and 

difficulties, but without metrics analyses are simply unable to speak of laws as 
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strong or weak in any systematic manner. Moreover, without a form of 

systematically measuring the dependent variable, testing theories of reform 

becomes less accurate. 

This dissertation seeks to remedy the substantive and methodological 

shortfalls of the transparency literature through a broad comparative study that 

addresses questions of legal strength and identifies a few key causal mechanisms. 

It builds on the insights of previous studies, which have emphasized the 

importance of civil society and political leadership, but it specifies more precisely 

what types of civil society actors and political leadership are conducive to strong 

reform.  

 

1.5 Presidential Strength and Sweeping 
Transparency and Access to Information Laws 

 
 
Much of the literature on the adoption of access to information laws acknowledges 

the importance of political will and leadership for the emergence of strong laws, 

but it does not specify under what conditions such leadership will emerge. I 

contend that presidents who lack decisive control over the legislature will tend to 

enact stronger laws. Here, I situate this claim within the relevant literature and 

explain the underlying logic and assumptions. Furthermore, I illuminate how this 

claim contributes to an emerging body of scholarship on the capacity of 

heightened legislative competition and minority government to promote sweeping 

power-ceding good governance reform. 

 The idea that presidents who lack control over the legislature59 can bring 

about strong laws is counter-intuitive and contradicts prevailing theories of 

                                                 
59 The general propositions surrounding my arguments should hold under presidentialism and 
parliamentary systems. I refer mainly to presidents because of the presidential political systems in 
Latin America. 
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reform, particularly with regards to the presidential systems of Latin America. A 

weak president or prime minister typically implies the condition of divided or 

minority government. And a well-established claim holds that minority 

government hamstrings legislative progress and results not in sweeping legislation 

but in stalled progress or half-baked measures. Yet as I will show, an emerging 

literature argues that good government reforms are particularly likely to be 

enacted during periods of minority government, heightened electoral competition 

or fragmented authority.   

According to the mainstream literature on reform, however, minority 

government typically leads to stalemate, deadlock, gridlock, and paralysis (Linz 

1990a, 1990b, 1994; Cox and Kernell 1991; Shugart and Carey 1992, 33; Haggard and 

McCubbins 2001, 346; Mainwaring and Shugart 1997; Cox and Morgenstern 2001; 

Elgie 2001; Saeki 2009; Domingo and Morgenstern 1997; Ames 2001; Shugart and 

Mainwaring 1997, 37; Shugart and Haggard 2001, 60-65). Veto players theory, 

among other analytical paradigms, lends support to the claim (Tsebelis 1995, 1997, 

2002). According to this theory, the ability of the legislative opposition to obstruct 

governmental initiatives during minority governments adds a further veto player 

to the legislative process, rendering approval slower and less probable. According 

to Tsebelis (1995, 324), the existence of more veto players “leads to the inability of 

governments to change the status quo, even when such changes are necessary and 

desirable.” 

The problems of minority government are said to be exacerbated in 

presidential systems, particularly with respect to the provision of collective goods, 

of which transparency is one. Parties in presidential systems have less 

responsibility for advancing national collective interests than in parliamentary 

systems. They therefore tend to be more inclined towards looking after their own 

specialized interests and client networks (Linz 1994, 69; see for example, Ames 
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1995). This tendency toward particularism is heightened during periods of divided 

government, when parties are better able to secure particularistic benefits in 

exchange for legislative support (Theriault 2002). Mutual cooperation between 

Congress and the President on important reform matters is said to be much less 

probable under minority government, which generates a “zero-sum game” among 

parties. Juan Linz claims (1994, 35):  

The idea of a more disciplined and 'responsible party system’ is structurally 
in conflict, if not incompatible, with pure presidentialism. 
 

Presidents and Congress point fingers at each other when policies fail, making it 

difficult for voters to distinguish who is to blame and creating a deficit of 

accountability (Linz 1994, 13; Przeworski 1999). Thus in presidential systems, 

minority government is thought to diminish electoral accountability and 

exacerbate conflicts brought about by the separation of powers, the dual 

democratic legitimacies60 of the president on the one hand and the legislature on 

the other (Linz 1994; Shugart and Carey 1992; Shugart and Haggard 2001).  

In developing democracies, minority presidentialism has been viewed as 

especially undesirable because in creating deadlock (see, for example Ames 2001), 

it imperils effective governance, thereby jeopardizing the stability and 

sustainability of democracy. When legislatures repeatedly obstruct reform efforts, 

presidents become more willing to flout constitutions, jeopardizing democratic 

stability in order to move key policies forward. Arturo Valenzuela (2004, 14) 

comments: 

The paradox of Latin American politics is that democratically elected 
chief executives are undermining democratic institutions in the very act of 
trying to shore up their own weaknesses as presidents. 
 

Institutional stability is imperiled under minority presidentialism. Valenzuela 

(2004) and Perez-Liñan (2007), note that minority government was a factor in the 
                                                 
60 Shugart and Carey (1992, 29). 
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premature dismissal or departure of more than ten Latin American presidents over 

the last decade or so. In short, the argument that minority government generates 

legislative stalemate, hamstrings policy, creates a “deficit of accountability” and 

imperils democracy has come to be regarded as one of the most important claims 

of the institutionalist literature on Latin America (Munck 2004; Morgenstern, 

Negri, and Pérez-Liñán 2008, 179-186).  

 The voluminous scholarship on economic and social reform in Latin 

America has generally provided empirical support for the argument that divided 

government obstructs legislative progress, if not democratic stability (Madrid 

2003, 56-58; Corrales 2002; Nelson 1994; Naím 1995; Eaton 2002; Weyland 2004; 

see book reviews, Desposato 2006). Under conditions of minority government, 

leaders often lack the votes to approve sweeping reforms and have few options 

apart from compromising or abandoning their reform projects or imposing them 

through extra-constitutional means (Stokes 2001; Weyland 2004). Haggard and 

Kaufman (1995), for example, argue that fragmented party systems have obstructed 

the passage of market-oriented economic reforms, often with dire consequences. 

Weyland (1996), meanwhile, argues that Brazil’s fragmented political system has 

been an obstacle to social reform in that country. Similarly, Madrid (2003, 56-58) 

contends that the executive’s degree of control of the legislature constitutes “the 

most important political determinant of pension privatization”61 in Latin America.  

 Economic and social reforms have attracted substantial attention because 

they involve dramatic struggles over scarce resources. Such reforms often pit left 

against right, Congress against president, and not infrequently the setting is one of 

pervasive crisis (Madrid 2003, 26-29; Weyland 2004). With economic and social 

reforms, presidents generally enact sweeping measures when they are at their most 

powerful and are best able to surmount opposition forces. In other words, 

                                                 
61 p. 56 
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presidents enact controversial reforms when they possess decisive legislative 

control. Extrapolating on this logic, presidents who lack decisive legislative control 

should at best be able to enact consensual reforms, which are measures that either 

inspire no prejudice or cannot be opposed without incurring serious political costs. 

  Transparency reform is one of the few types of reforms that usually meets 

with public expressions of consensus. Not only is it politically costly to oppose 

transparency reform because of its symbolic value, but its unique public good 

characteristics make it difficult to shirk. Unlike other collective goods—such as 

civil service reforms, where patronage resources in the form of jobs are stripped 

from supporters, or judicial reform, which equalizes justice at the cost of those 

who could previously buy or manipulate it—access to information reform 

negatively affects no constituency except for government itself. Other good power-

ceding governance reforms that bolster accountability and transparency, such as 

measures that create or strengthen ombudspeople, auditors, comptrollers, and 

special prosecutors, often have similarly broad levels of support across the 

ideological spectrum, precisely because they do not impose costs on anyone 

outside of government and are often politically costly to oppose. Nor is 

transparency a particularly partisan issue; as previously discussed, it is embraced 

by both the political left and right.  

While the limited societal costs of good government reforms make them 

attractive to most interest groups and the public as a whole, they do little to render 

these reforms more palatable to the executive. Surrendering secrecy is more 

onerous for the executive than any other branch of government. Freedom of 

information requests understandably tend to fixate on the branch of government 

that provides most of the essential goods and services. Requests on how money is 

spent invariably require public accountings and result in the odd (or not so odd) 

scandalous disclosure. Open government laws therefore tend to elicit considerable 
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resistance from the chief of the executive branch, presidents, who are expected to 

shield their bureaucratic and political allies from public scrutiny.  

Even if strong presidents ostensibly support the passage of robust 

transparency legislation—which many do— they tend to enact weak laws if any at 

all. Regardless of their stated commitments to transparency, personal misgivings 

about ceding the power of secrecy and pressure from political and bureaucratic 

allies is usually decisive in preventing significant reform. Strong presidents have 

the ability to block, eviscerate, or postpone laws, which permits the veil of secrecy 

to be maintained while they are in office. But in order to prevent compromising 

information from being dredged up in the future, strong presidents will often 

preempt prospective transparency laws by enacting weak window-dressing 

measures, particularly toward the end of their terms. This enables them to gain 

credit for enacting reforms, albeit weak ones, while at the same time reducing the 

likelihood of a strong law being enacted. 

This does not mean that all majority presidents will seek to block or weaken 

reforms. One can imagine a few scenarios in which strong leaders and their allies 

would agree to enact robust laws. Departing majority presidents cognizant that 

opposition parties will soon take their place in office may enact strong laws, as 

occurred in Canada.62 Although these administrations may have misgivings about 

strong laws, they may reason that laws will be applied principally to their 

successors, not to them. Nevertheless, as the evidence in the following chapters 

illustrates, the proposition generally holds: in most cases stronger presidents will 

tend to delay and resist strong laws.  

                                                 
62 It was the Progressive Conservatives (P.C.s), and particularly P.C. leader Joe Clark who lobbied for 
a law throughout the 1970s. Liberal Party Prime Minister Pierre Trudeau’s majority government 
enacted an access to information act in 1982 shortly before a widely predicted P.C. landslide victory, 
which brought to power Prime Minister Brian Mulroney.  
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As with any legislation, the key to preventing the enactment of access to 

public information laws is negative legislative agenda control, which is the ability 

to keep undesirable legislation from being voted on (Alemán 2006; Cox and 

McCubbins 2005; Neto, Cox, and McCubbins 2003). Presidents use negative 

agenda control to prevent opposition parties from being able to force decisive 

votes that will result in enactment. Partisan majorities typically provide the most 

direct route to such control, but even presidents lacking clear or coalition 

majorities can exercise negative agenda control. As Matthew Shugart (1998) and 

others have noted (Morgenstern, Negri, and Pérez-Liñán 2008), partisan clout does 

not necessarily imply legislative power. A president’s willingness and ability to 

exercise negative agenda-control is also determined by constitutional powers—

such as scheduling control or exclusive rights of initiation—and, to a certain 

extent,  by levels of public approval (Alemán and Navia 2009; Alemán and Calvo 

2006; Rivers and Rose 1985; Ostrom and Simon 1985).  

Presidents with weak negative agenda control find it difficult and costly to 

resist sweeping reform. They cannot prevent the opposition from placing the issue 

on the agenda and forcing votes. Nor can they be sure that they will win a 

legislative vote on this issue if it takes place. Facing pressures from the news 

media, CSO advocates, international actors, and legislative entrepreneurs, 

presidents can delay enacting laws and risk having them imposed, they can enact 

weak laws and suffer through criticism or attempts at reform, or they can enact 

strong laws and seek to gain credit from doing so. Strong laws provide weak 

leaders with considerable advantages over the other two options. These advantages 

rest on a foundation of well-established assumptions in the literature on legislative 

and bureaucratic politics, specifically the idea that leaders and legislators are 

interested in credit-claiming (Mayhew 1991) and other forms of instrumental or 

symbolic political currency that augment power (Moe 1990).  
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My argument centers on the idea that presidents possessing limited control 

over the legislature are more likely to exchange secrecy for greater legitimacy than 

are stronger presidents. Legitimacy is more difficult to obtain through legislative 

means for weak presidents because it is often more difficult to enact significant 

legislation with a minority government. Presidents do not seek legitimacy for one 

reason, but instead for many; access to information reform provides weak 

presidents with legitimacy in the sense of a legislative accomplishment, an 

assertion of administrative authority, a means of increasing their credibility, and a 

means of generating a historic legacy and public acclaim. I address each one of 

these arguments in turn. 

Enacting a significant good governance reform demonstrates legislative 

efficacy, which may improve a government’s legitimacy. It goes without saying that 

enacting a strong reform that opens government up to greater scrutiny is a major 

accomplishment, particularly in countries with long legacies of secrecy.  Moreover, 

enacting a strong transparency reform prevents the opposition from claiming the 

mantle of reform. In many countries, political entrepreneurs within the legislature 

have proposed access to information reform. Such challenges pose a threat to the 

legitimacy of weak presidents, particularly since such policies are normally 

thought to fall within the executive branch’s sphere of influence.  As chief 

executive, presidents will therefore seek to prevent other legislators from taking 

credit for this emblematic law.  

Strong presidents that have negative agenda control need not fear having 

legislation imposed upon them. Weak presidents have no such assurance, 

however. Moreover, the longer weak presidents wait, the more probable it 

becomes that legislative entrepreneurs will find a critical mass of support for their 

own access to information laws. Therefore, weak presidents will be more disposed 

to enact laws early-on in their terms of office in order to demonstrate the 
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legislative efficacy that can set a precedent for future action. As I have argued, 

transparency policy is politically costly to oppose once publicly proposed. It should 

be even more costly to oppose at the beginning of presidents’ terms, when 

presidents typically enjoy high public approval.  

Weak presidents may also seek to implement transparency legislation at the 

beginning of their terms in order to expose corruption by the previous ruling 

parties and gain a greater measure of control over the bureaucracy. Opposition 

parties that have recently held power may have ties with and influence over key 

bureaucrats. Access to information laws can help to purge the bureaucracy by 

increasing the likelihood that bureaucratic corruption—misappropriation of 

resources, cronyism or politicking—will be exposed. Such a “purge” helps weak 

presidents signal their authority and may improve the responsiveness of the 

bureaucracy, improving the presidents’ political prospects. And if presidents enact 

laws earlier on in their terms of office, it is less likely that they will be blamed for 

any public sector misdeeds that come to light shortly after the enactment of laws. 

Moreover, the beginning of their terms of office is when weak presidents need to 

demonstrate their efficacious handling and control over the public sector. 

Enacting strong transparency legislation also increases presidents’ 

credibility. Access to information laws address a substantive policy concern shared 

by domestic as well as international actors. By surrendering the shield of secrecy 

and opening themselves up to public scrutiny, weak presidents signal credibility,63 

probity and a predisposition for cooperation. This may draw international and 

public support to the president, especially if the news media strongly supports 

legislation. Again, symbolic gestures are most fruitful for presidents at the 

beginning of their terms. An early good faith offering is more likely to set a 

                                                 
63 For explanations on signaling institutional credibility see, for example, Alston, Eggertsson and 
North (1979).  
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positive tone and less likely to be interpreted as a desperate attempt to shore up 

support.  

In addition to these short-term considerations, strong access to information 

laws can also bring long-term public acclaim. These laws can represent an 

important policy monument for presidents whose weak legislative powers may 

limit their policy achievements. Such laws may therefore be considered a 

significant part of a president’s legacy. Moreover, enacting an access to 

information law earlier rather than later affords presidents the time to ensure that 

the law is implemented, complied with, and even strengthened. In this way, 

presidents can make sure that the law is viewed as a real contribution to good 

governance and avoid being blamed for a weak or failing law. 

Not all weak presidents will act as self-starters on access to public 

information reform, however. Some sort of catalyst may be necessary to spark 

commitments. These catalysts can be scandals (Blanton 2002), or strong, vocal 

advocacy campaigns. In this sense, weak presidents may be “carried” to reform by 

factors outside of their control. Most presidents, however, will initiate 

transparency legislation because they wish to maintain control over laws and be 

recognized for their commitments to transparency. 

Opposition parties sometimes support the early adoption of strong access 

to information laws. Presidents saddled with strong laws at the beginning of their 

terms will have to face ongoing scrutiny. Strong laws provide the means to pry 

potentially compromising information from the executive branch and embarrass 

presidents. Thus opposition parties will sometimes seek laws to achieve electoral 

gains.  

Nevertheless, not all opposition parties will support reform. Parties often 

place considerable value on secrecy, either because they conduct clandestine 

business with the executive branch and fear being exposed, or because they seek to 
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protect historical secrets or bureaucratic allies. Opposition parties may also be 

disinclined to support strong reforms due to particular electoral or partisan 

considerations. The timing of the reform is one important determinant of 

opposition support. Expectations of winning the presidency may render the 

opposition unwilling to support a law that could be used against them, especially if 

a law is enacted near the end of a president’s term of office. Similarly, a dominant 

party that has been recently ousted from power may also oppose a strong law. 

They may hope to regain power in the near future or they fear a law will be used to 

expose their misdeeds while they were in power. 

Opposition parties are most likely to come out in support of greater 

transparency when the news media spotlight shines strongly on transparency 

reform or on legislative failures more generally. When gridlock and internecine 

legislative conflict retard constructive legislative progress, access to public 

information reform may represent a measure on which parties can agree to 

cooperate and lay down arms. The objective here is to publicly demonstrate 

legislative progress in order to avoid negative assessments by the public, which 

may respond to legislative gridlock by voting against incumbents. If media 

coverage is intense, legislative consideration of access to information laws may 

spark a credit-claiming competition in which the law emerges as the most obvious 

victor. As several studies on the provision of collective goods under minority 

governments have shown, parties will be inclined to “bid up” reforms that provide 

public goods in order to claim credit, especially when press attention is intense 

(Vogel 1993; Schick 1993).64  

My arguments about how presidential legislative weakness leads to 

sweeping transparency reform support the claims of disparate literatures on how 

                                                 
64 Schick provides the example of 1972 social security reforms in the U.S. Vogel provides the 
example of environmental legislation. As a collective good, transparency legislation should also 
elicit this type of “bidding-up.”  
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minority government and heightened inter-party competition can lead to more 

responsive and more accountable governance.65 Minority government furnishes 

greater transparency in policymaking processes, leading to more credible policy 

commitments (Cowhey 1995, 208). It also provides greater checks on corruption 

and enhances the rule of law (Montinola and Andrews 2004; Alt and Lassen 2008; 

Finkel 2008; Ackerman 2006; Rasmusen and Ramseyer 1994).  

More specifically, minority government has been noted as a period when 

the executive comes under greater scrutiny (Epstein and O'Halloran 1996; 

McCubbins and Schwartz 1984).66 This enhanced monitoring leads to a greater 

availability of information on government performance, a larger number of critical 

evaluations of administrative effectiveness, and increased pressures for reform 

(Weitz-Shapiro 2007; Guerrero 2002; Ackerman 2006). Supporting this claim is the 

observation that press coverage tends to be representative of or indexed to 

prevailing institutional power structures (L. Bennett 1990; L. Bennett and Entman 

2001). Thus, under minority government, the media typically provides greater 

coverage of opposition parties’ opinions. This type of coverage can have a 

detrimental effect on presidential public approval, which can lead presidents to act 

more responsively in order to try to regain public support (Hobolt and 

Klemmensen 2008). 

These arguments suggest that we need to reconsider the criticisms of 

minority government that are prevalent within the institutionalist literature. 

Indeed, a process of reconsideration is already well under way. Critiques of veto-

player theory and the minority government-gridlock equation are not entirely 

new; they are quite well worn in the American Politics literature (Mayhew 1991, 

                                                 
65 Following Schedler (1999), I use the term accountability to mean both answerability and 
enforceability. In other words, an actors has to answer for his actions, and enforcement 
(punishment) must take place if necessary. 
66 Most of McCubbins and Schwartz’s key examples of fire alarms are taken from periods of divided 
government.  
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2005); and Latin Americanists are beginning to formulate similar critiques 

(Cheibub, Przeworski, and Saiegh 2004; Cheibub 2002; Negretto 2006; Nacif 2005; 

Crisp 2006, 206).  

The greater responsiveness of minority governments undermines one of the 

central claims of principal-agent theory: that minority government weakens 

accountability. It is claimed that minority government diminishes accountability 

by denying voters a clear picture of who is to blame for legislative failures 

(Przeworski, Stokes, and Manin 1999; Przeworski 1999; Eaton 2000; Elgie 2001). 

This claim is problematic for a couple of reasons. First, it ignores alternative, non-

voting facets of vertical accountability, such as social accountability movements 

(Peruzzotti and Smulovitz 2006, 2006, 2002) and the critical news media appraisals 

that tend to proliferate under minority government (preceding paragraph), to 

name just a few. Second, the principal-agent claim leaves horizontal accountability 

out of the equation, and as I have discussed, horizontal accountability is enhanced 

by minority government due to increased checks and balances (O'Donnell 1999, 

2007).  

An emerging literature argues that good government reforms are 

particularly likely to be enacted during periods of minority government, 

heightened electoral competition or fragmented authority. In other words, reform 

happens when presidents have only weak control over the legislature. Presidents 

have tied their own hands in order to signal credible commitments to level the 

playing field or to insulate institutions against future political disruption (North 

and Weingast 1979). Examples include reforms of judiciaries (Ginsburg 2003; Bill 

Chavez 2004; Finkel 2008), the civil service (Geddes 1994; Panizza and Philip 2005; 

Morgenstern and Manzetti 2003), central banks (Moser 1999; Boylan 2001), the 

electoral system (Greene 2007; Ackerman 2007) as well as decentralizing initiatives 

(Grindle 2000, 2007).  
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Even though many of these administrative and governance reforms67 have 

occurred during periods of minority government, heightened competition, and/or 

fragmented authority, only a few works have emphasized the theoretical 

implications of these arguments (Johnston 2002; Bill Chavez 2004; Ginsburg 2003; 

Morgenstern and Manzetti 2003; Guerrero 2002; Vogel 1993; Ackerman 2006; A. M. 

Goetz 2007, 411; Weitz-Shapiro 2007). And only a few of these works (Montinola 

and Andrews 2004; Rasmusen and Ramseyer 1994) note the challenges their 

observations pose to well-established theoretical paradigms, such as veto players 

theory.  

My argument regarding weak presidents contributes to this emerging 

paradigm and applies it to a new issue area, transparency and access to 

information reform. The evidence presented in upcoming chapters lends credence 

to the claims set forth in this section. As Chapter Two discusses, reform in Mexico 

illustrates how challenges abounded under a president who lacked strong 

constitutional and partisan powers and experienced a sharp drop in popularity 

during his first months in office. What began as an emphatically stated 

commitment to transparency initially resulted in a weak draft law. Media criticism, 

policy failures and legislative challenges, however, gradually increased President 

Fox’s commitment to reform, eventually leading to an internationally seminal 

access to information law. Chapter Three illustrates how in Argentina decisive 

constitutional negative agenda-setting powers permitted successive presidents—

with or without partisan majorities—to delay and finally resist a definitive vote on 

access to information legislation. Chapter Four shows how strong presidents 

throughout Latin America have tended to enact weak access to information 

reforms, while weak presidents have implemented much stronger measures.  

 

                                                 
67 For discussion on these types of reforms see, Spink (1999) and Schneider and Herrera (2003). 
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1.6 Strong News Media Agendas and Sweeping Transparency and 
 Access to Pubic Information Reform 

 
 
There is a strong correlation between what appears in the news and what issues 

people are likely to consider most important (McCombs and Shaw 1972; Cohen 

1963). News coverage therefore plays a crucial role in shaping political 

commitments on policy (Cook et al. 1983). News deals in the “currency of political 

reputation,” and the media’s portrayal of policies and political postures can 

dramatically affect careers (Schudson 2002, 265). Salient68 press coverage is 

therefore one of the most decisive ways in which support is generated for public 

policy and reform (Bakir; Bartels 1996; Kennamer 1994; Kingdon 1984; Linksky 

1986; Knight 2008; Paletz 1998; Protess and McCombs 1991; Walgrave, Soroka, and 

Nuytemans 2007; as an example, see Schudson 2004).  

In this section I specify how salient news agendas for access to information 

greatly increase the likelihood of sweeping reform. I make the claim that the 

degree to which the news media sets an agenda for access to public information69 

will strongly influence whether strong legislation is enacted. I first situate the role 

of the news media within the literature on both transparency reform and 

comparative politics, more generally. I argue that existing scholarship has under-

theorized the role of the news media as a political actor and has largely neglected 

the news media’s prospective function in reporting on reform (Michener 2009e). I 

then lay out the logic and assumptions underpinning my argument on the news 

media’s crucial role in transparency reform. I explain why the press should be 

expected to support transparency legislation, and why in some countries it does 

                                                 
68 “Salient” signifies that coverage is presented in a way that will convey importance. Size, 
placement, quality and most importantly, the number of news items determine salience. I evaluate 
salience following examples provided by Dearing and Rogers (1996, 64-69) and based primarily on 
the number of news items.  
69 Based on the aforementioned concept of salience.  
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not. Here, I also identify which variables shape news media disposition toward 

transparency reform, namely, the degree of media ownership concentration and 

the degree of political control that governments have over the news media on the 

other.  

 Experts on access to information readily acknowledge the critical 

importance of the news media in relation to access to public information laws 

(Ackerman and Sandoval 2005; Archibald 1993; Blanton 2003, 2002; Kennedy 1978; 

Michener 2003; Mueller, Christiane Pagé, and Kuerbis 2004; Roberts 2006; 

Villanueva 2003; Waisbord 2000; Puddephatt 2009, 40; Szekely 2007, 135-137; 

Florini 2007; S. E. Martin 2008; Neuman and Calland 2007), but they devote no 

systematic attention to just how much strong access to information laws depend 

on the news media (Michener 2009c, 2009a). Instead, they invariably leave their 

observations on the importance of the press theoretically and empirically 

undeveloped. The literature tends to incorporate the news media as one of many 

integrants of coalitions needed to secure laws. They point to the need for a free 

and independent press as a precondition for functioning access to information 

laws. They also remark on the variation in news media support for these measures 

from country to country (Villanueva 2003; Szekely 2007, 135-136; Florini 2007; 

Puddephatt 2009, 40; Bellver, Mendiburu, and Poli 2008, 2). But they provide little 

systematic analysis to account for these observations.  

The way in which the existing literature on transparency reform deals with 

the media is emblematic of the treatment given to the news media within 

international relations, comparative politics and reform accounts more generally. 

Mainstream scholarship pays lip service to the importance of the press as a 

political institution, yet typically does not deal with it in depth. Perhaps because 

the media is perceived as unpredictable, it simply does not fit into explanations 

that highlight structure, institutions or choice. As a result, the news media remains 
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one of the more under-theorized political institutions even though it is thought to 

represent one of the more crucial pieces of the democratic and developmentalist 

puzzle (O'Donnell 2007, 207).   

The news media often finds itself lumped together with amorphous civil 

society actors. The literature on interest groups and social movements (Berry 1978, 

1993, 2000; Tarrow 1998, 2000; McAdam 2001; Mueller, Christine Pagé, and Kuerbis 

2004), epistemic communities (E. Haas 1992) and social accountability movements 

(Peruzzotti 2006; Peruzzotti and Smulovitz 2002, 2006, 2006) acknowledges the 

undeniably critical role of the news media in reform processes, especially in 

political systems where horizontal checks on power may not be dependable. 

Similarly, the literature on international relations notes that the news media is an 

important receptor and disseminator of credibility, intention, image and pressure 

(see for example, Gilboa 2005; Manheim and Albritton 1984). 

In assigning the news media an ancillary role as an impartial transmitter of 

information, this body of scholarship not only neglects to examine the interests 

and motivations of the news media, but it shortchanges its causal importance. 

Scholarship frequently ascribes influence to movements or interest groups without 

acknowledging the role that the media has in this influence. What sort of political 

influence would a large social movement have if the news media did not cover 

their activities and concerns? Civil society actors exercise only limited influence 

when the news media does not give attention to their demands.  

A second strain of literature at the intersection of political communication 

and comparative politics conceives of the news media’s principal political function 

as a watchdog. Characterized by rigorous investigative reporting, a watchdog press 

uncovers the malfeasance and waste that retard the formation of strong, integral 

societies and political systems. Watchdog-type explanations have centered on how 

the news media discredit authoritarian rulers and regimes (Alves 2005; Benavides 
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2000; Gunther and Mughan 2000; Hughes 2003, 2006, 2007; Islam 2002a; Lawson 

2002; Skidmore 2001; Fox 1989) or how the press uncovers scandals and brings 

government to account (Alves 2005; Waisbord 2000, 2004). But neither of these 

similar approaches says very much about how the news media have proactively 

pursued a democracy-consolidating agenda in post-transitional countries. Instead, 

most of this body of scholarship focuses almost exclusively on the increasingly 

bold reactive tendencies of the press. While the watchdog role of the press is 

important, in some countries it may generate greater cynicism and apathy than 

positive change (Felch 2004; Tettey 2006; Waisbord 2000). 

A vigorous free and independent press is a key precondition for democratic 

integrity, economic efficiency and low levels of corruption (Brunetti and Weder 

2003). But the watchdog’s retrospective function of digging up past abuses is only 

one side of the accountability equation. The press also serves a perhaps more 

important prospective function, by providing salient coverage of key reforms. 

Keeping government accountable involves not just enforcement (exposure) of 

individual abuses, but also providing answerability70 (justification), which ought to 

propose forward-looking remedial reforms that can guard against future abuse. 

With few exceptions (see for example, Walgrave, Soroka, and Nuytemans 2007), 

mainstream scholarship on comparative politics has overlooked the news media’s 

role in legislative agenda-setting.  

The study of news media agendas remains relegated principally to a sub-

field of American Politics, political communication, and, in particular,  a branch of 

this subfield known as the agenda-setting literature.  Here, the media’s agenda-

setting role in U.S. politics has been integrated into extant theory. Voluminous 

agenda-setting research provides incontrovertible evidence of the causal link 

between the degree of coverage (issue salience) a topic is accorded in the news 
                                                 
70 The concepts of enforcement and answerability constitute Andreas Schedler’s (1999) two-
pronged definition of accountability. 
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media, and the issues thought to be most important among politicians and the 

public (Cohen 1963; Cook et al. 1983; Iyengar and Reeves 1997; McCombs 2004; 

Protess and McCombs 1991; Walgrave, Soroka, and Nuytemans 2007; Dearing and 

Rogers 1996; McCombs and Shaw 1972; Cobb and Elder 1971; A. Davis 2007; Bartels 

1996; Kingdon 1984; Walgrave and Van Aelst 2006). This link elevates the news 

media to the status of a central actor in explaining several types of reform 

outcomes.  

A press that engages in coverage of prospective democracy enhancing 

reform promotes institutional renewal and democratic strengthening. Without 

this type of coverage, citizens stand poorly armed to safeguard integrity in 

government and public figures can afford to remain unresponsive. When the news 

media does not project the concerns of reform advocates, key measures are often 

politically sidelined or emerge weaker. The quality of democracy stagnates or 

deteriorates much in the same way as it has done during the last three years— 

retrenchment of freedom around the world continues to mar more than two 

decades of democratic progress (Puddington 2009). Latin America has fallen in 

line with these trends (Lagos 2008, 111).  

Salient news media coverage is especially crucial in the case of transparency 

and access to information reforms. These types of reforms do not tend to elicit 

intense support initially. They are abstruse and unobtrusive (Zucker 1978). Their 

benefits are long-term rather than immediate (Walgrave, Soroka, and Nuytemans 

2007) and they do not represent a boon to most resource-motivated interest 

groups. Their most adamant supporters tend to be CSOs concerned with human, 

civil, political, social, environmental, and media rights, as well as business and 

legal professional associations, rather than powerful private sector interests or the 

public as a whole. These groups have a difficult time securing political 

commitments from reluctant executives. News media coverage plays a crucial role 
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in this regard. It may over-represent reform constituencies, suggesting that 

support for laws is larger than it appears in order to engender political 

commitments. The news media also wield powerful instruments to secure the 

commitments of politicians: the carrot of publicity for supportive postures and the 

stick of notoriety for evasion and dissent. Criticism and negative news represents 

an important cognitive tool because it exerts an asymmetric effect on perceptions 

(Soroka 2006) and stimulates greater participation and concern (P. S. Martin 

2008).  The media can expose political postures for what they are, identifying and 

castigating those politicians who seek to weaken or obstruct transparency reform 

(Balkin 1999). 

The press has good reasons to set strong editorial and reporting agendas for 

access to information reform. News media outlets make their livings off of reliable 

information, and it should therefore be no surprise that the fourth estate has been 

viewed as one of the right-to-information’s primary stakeholders (Ackerman and 

Sandoval 2005; Archibald 1993; Blanton 2003; Halstuk and Chamberlin 2006; 

Jefferson 1787; Kennedy 1978; S. E. Martin 2008; Neuman and Calland 2007; Islam 

2002a; Michener 2009b, 2009d). Disclosure laws diminish costs associated with 

information gathering and provide a better product to attract consumers. Access 

to information laws enable journalists to transmit news based on hard documents, 

improving the reliability of information. Greater reliability, in turn, increases 

public confidence in the media, diminishes journalistic fears of personal or legal 

reprisal, and decreases self-censorship. Media outlets can therefore depend more 

on hard credible information and less on unreliable leaks or vengeful, favor-

seeking public officials. Access to information laws also make useful threats: if 

journalists cannot obtain information by simply asking, they can threaten to use 

laws so as to pry material loose. These measures are particularly relevant to smaller 

news media outlets that might lack the clout that big firms have in accessing 
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informational resources. And while many journalists claim that time requirements 

associated with information requests are incongruent with their urgent schedules, 

frequent requests by enterprising journalists can produce constant streams of 

information for career-enhancing investigative reports.71 

Alongside pragmatic considerations, access to information laws affirm 

media rights. Setting agendas or campaigns72 for laws allows news media to flex 

their muscles. Access to information reforms provide an opportunity to rally for 

greater press rights (Trotti 1999). For example, strong news media agendas for 

access to information may provide the momentum required to reform draconian 

libel laws, faulty shield measures and anachronistic press laws. Greater press rights 

boost the news media’s defenses, increase the respect it commands externally and 

internally, and improve the news media’s sense of self-esteem and responsibility. 

Simply put, news media support for access to information reform is a 

manifestation of the fourth estate looking out for its collective best interests.  

Finally, news organizations support access to information because it is in 

the public interest. Although public spirited, investigative news media are not 

native to most developing democracies, American-style, democratic and 

investigative journalistic norms have begun to spread.73 As a result, the struggle for 

                                                 
71 In an article published two years after the U.K. Freedom of Information (FOI) Law went into 
effect, Sarah Holsen (2007, 14) found that journalists considered the law especially useful for 
investigation. Holsen writes: “Stories of historical nature are the ones where FOI is used the most, 
and journalists report a ‘noticeable’ or ‘huge’ difference to their reporting."All journalists welcomed 
the added leverage that comes with the statutory right to information.” 
72 Although I do not wish to make too much of the difference between an agenda and a campaign, I 
consider campaigns strong agendas, typically multi-firm in scope and coordinated among media 
firms and civil society. I define strong agendas as production of news on access to information, as a 
political right or a law, equal to or in excess of seven news items per month. News items are any 
type of news (editorials, articles, interviews, etc.) consisting of references or on-topic reporting that 
are more than three sentences long. I elaborate in greater detail on this methodology in Chapter 
Two. 
73 For more information, see Becker and Vlad (2005).  The Knight Center for Journalism in the 
Americas at the University of Texas provides a leading example of an organization that trains 
journalists (online courses) and a forum for the discussion of professional and political norms of 
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information rights should resonate with journalists. This ought to be especially 

true of Latin America, where the press played a salient role in the human rights 

movement that came to be associated with the genesis of modern civil society 

(Carothers 1999).  

Notwithstanding the practical and symbolic relevance of transparency to 

the news media, in some countries there is a distinct lack of coverage of such 

reforms. This deficit of coverage is the result of two main factors: 1) political 

control over the news media by strong presidents and their parties and, 2) 

centralized media markets with concentrated ownership. Both of these factors 

tend to undermine media independence from government, which impedes the 

press from aggressively promoting access to information laws. I first address the 

question of independence, and then each factor in turn.  

Media silence on a politically onerous reform is understandable given the 

worsening political and media conditions around the world.74 Levels of news 

media freedom have continued to backslide during the last four years (Deutsch 

Karlekar 2009). The post-transition free press has become emasculated in 

numerous countries, giving way to collusion between media owners and key 

economic and political actors. These recent trends have jeopardized news media 

independence and imperiled media concern for the public interest and journalistic 

                                                                                                                                                 
relevance to the news media.  There are hundreds of others. A few examples relevant to Latin 
America include: the Carter Center, the International Center for Journalists, Freedom Forum, the 
International Press Institute, IREX, the Media Development Loan Fund, the Soros Open Society 
Institute, the Pew Center for Civic Journalism, Journalists Against Corruption, Due Process Society, 
FOCAL, International Freedom Expression Exchange, Reporters Without Borders, the Inter-American 
Dialogue and the Inter-American Press Association, among others.  
74 In Latin America, there is a surprising deficit of perceived freedom of expression. As Marta Lagos 
notes (2008, 118-119), 51 percent of respondents believe they “can always,” or “almost always,” say 
what they think. Only 34 percent say “they can openly state their political views.” (119).  
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professionalization.75 Freedom of information laws reside at the intersection of 

these important considerations.  

It is important to emphasize the risks news media outlets sometimes face in 

promoting onerous reforms, particularly in countries with modest and declining 

levels of press freedoms. It is one thing to expose the limited, individualized 

abuses of deviant politicians; it is quite another to devote coverage to advocates 

and issues that may be perceived as threatening to the government. Media 

pressures to address one set of reforms can jeopardize leaders’ carefully crafted 

support for another agenda. And coverage of prospective reforms typically includes 

notions of ideal laws, which may conflict with the desire of officials to enact mere 

window-dressing reforms. Officials may therefore view coverage of prospective 

access to information reform as meddlesome and respond in kind. 

 In most developing democracies, governments employ a dizzying array of 

negative and positive incentives to control the news media. Common negative 

incentives include denying access to key officials, influencing corporations to 

withdraw advertising from media outlets, carrying out tax audits, delaying 

payment for government ads or withdrawing state advertising. Positive incentives 

include special access to key officials, perks for reporters and editors, and generous 

concessions such as increased government advertising or favorable regulation 

(Hughes and Lawson 2005; Riva Palacio 1997). As a result of these measures, self-

censorship of the news media remains widespread in developing democracies 

(Deutsch Karlekar 2009; Gross 2008; Hackett and Zhao 2005; Schudson 2002, 252; 

Open Society Institute and Asociación de Derechos Civiles 2008; Rockwell 2007; 

Rosenberg 2001; Sparks 2005; Special Rapporteurship for Freedom of Expression, 

Inter-American Commission on Human Rights, Organization of American States 

2005; Voltmer 2008; Szekely 2007).  
                                                 
75 The media may ask: if excellent investigative reporting will not be published because of political 
concerns, then why professionalize or support investigative tools such as disclosure laws? 
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I argue that news media have two good reasons not to set strong agendas 

for access to information reform under strong presidents. First, leading public 

officials are best able to punish the press for undesirable coverage when they have 

fewer checks on the exercise of power and enjoy more centralized authority 

(Zakaria 1997).  Because strong leaders face fewer checks and balances on their 

activities, they can use government resources to punish or reward the media as 

they see fit. They can even engage in media regulation, censorship or repression in 

some instances.  

The second reason why the press will be less willing to set vigorous agendas 

when strong presidents preside is that fewer opportunities, or “policy windows” 

open (Kingdon 1984) for advocates to successfully influence a pre-established 

policy agenda. When presidents have sufficient votes in the legislature to pass 

their preferred policies or sufficient votes or powers to prevent opposition laws 

from being passed, their legislative agenda effectively becomes a policy monopoly. 

Being an intelligent and opportunistic political actor, the news media will not 

hazard putting a reform agenda on the table if political opportunities do not exist. 

 This hypothesized relationship between executive strength and press 

coverage is supported by indexing theory, which has focused principally on the 

relationship between the media and U.S. foreign policy priorities (L. Bennett 1990; 

Hallin 1986; Robinson 2000, 2001; Wolfsfeld 1997a; Baumgartner and Jones 1993). 

This scholarship notes how the news media tend to index their coverage in 

relation to the degree of political control and consensus. As the theory’s originator 

claims (L. Bennett 1990, 101):  

News is ‘indexed’ implicitly to the range and dynamics of governmental 
debate but has little relation to expressed public opinion. 
  

I use this theory to explain why the news media in developing democracies often 

tend withhold coverage on popular policy agendas when strong presidents control 
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policy monopolies. I argue that to a large degree the news media will tend to 

follow the official agenda, rather than propose alternative or “challenger” agendas. 

Gadi Wolfsfeld (1997b, 24) claims: 

The authorities’ degree of control over the political environment is the key 
situational variable that determines whether the news media will play an 
independent role… 
 

The allusion to control raises a key point. In developing democracies, authorities 

have much more control over the news media’s coverage because of the use of the 

tactics described above, such as denying advertising or intimidating editors. 

Presidents who are strong usually rely less heavily on the news media to move 

their policy goals forward than do weak presidents. They will therefore be more 

disposed to punish the media for meddlesome behavior and dismiss any resulting 

criticism. Conversely, weak presidents cannot afford such criticism and will 

therefore be less willing to punish the press. Thus the press becomes freer to voice 

onerous policy demands under weak presidents. 

Another factor that shapes media coverage of access to information reform 

is media market competition. Strong news media agendas are less likely to occur in 

countries where the news media is highly centralized, ownership is concentrated 

in a few hands, and especially when one firm exercises market dominance. 

Dominant firms76 frequently set the tone for entire media markets; and other firms 

frequently imitate their coverage and issue agendas. 

There are two reasons why larger firms in uncompetitive news media 

markets eschew informational democratization. First, to varying extents such firms 

perceive such reforms as jeopardizing their exclusive sources of information and 

privileged market positions. Owners may sense that such laws will create new 

                                                 
76 I set the threshold for dominance at 30 percent market share. For the newspaper sector, four firm 
ratios (the market share for the top four firms) of 30 percent is generally considered just below 
oligopoly levels. Where one firm controls 30 percent or more of the market, it is unquestionably 
dominant. 
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competitors. Journalists perceive their long-cultivated sources will become less of a 

professional advantage. In other words, journalists and owners worry that such 

laws will level the playing field. Informational jealousies such as these tend to be 

particularly pronounced in countries with highly centralized markets where 

constant, personal contact among the press and public officials reflect 

relationships of mutual confidence that often degrade into collusion.  

Second, markets with fewer firms or dominant outlets make dissonant 

coverage easier to single-out, elevating the threat of government punishment. 

Larger firms make larger targets, providing these firms with even greater reason to 

adopt a soft-line toward government. For this reason uncompetitive news media 

markets tend toward consonant rather than diverse coverage (Fox 1997; Rockwell 

2007; Galperin 2000; Leys 1999). Less competition provides fewer incentives for 

media outlets to differentiate. Easy access to leading policy makers may also 

diminish the need to deviate from official news gathering routines, thus excluding 

alternative sources of information and challenges to established policy agendas. 

Under these circumstances, non-governmental advocates vying for media 

attention, including those who advocate for greater transparency in government, 

are more likely to be ignored. 

The problems of concentrated media ownership are exacerbated in 

countries where the population is centralized in one city. Centralization, 

calculated as the capital city’s share of the national population, breeds familiarity 

among media outlets and public officials. I argue this interaction facilitates 

political capture. Capture diminishes the probability that news outlets will risk the 

meddlesome, critical news agendas required to advance key reforms. 

Centralization also makes dissonant news media voices easier to single out, and 

proximity to the levers of power renders punishment easier. It thus makes 

investigative-type reporting less common. In centralized media markets, firms 
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perceive their access to government information as greater than it really is, and 

thus see no need for disclosure regulation. By contrast, in countries that are 

decentralized into several regional hubs, media independence will often flourish. 

National media firms headquartered outside of the capital may be sheltered by 

more sympathetic regional governments, sustained by friendly advertisers, and 

supported by locally-minded citizens. Thus, centralization is an important 

consideration in accounting for weak coverage of onerous reform in concentrated 

media markets. 

These hypotheses on the degree of media ownership concentration speaks 

to a large but empirically under-developed literature on the causes and effects of 

news media ownership concentration, most of which focuses on advanced 

democracies and in particular, the U.S. (Bagdikian 2004; Herman and Chomsky 

2002; Herman and McChesney 1997; McChesney 1999; McCombs 2004; Baker 2002, 

2007; Besley, Burgess, and Prat 2002; Corneo 2006; Iosifides 1999; Milton 2001; Leys 

1999).  Much of this literature has argued that concentrated ownership renders 

media more susceptible to political capture and limits the diversity of voices. 

Several counterclaims to these contentious theories exist, however (Waisbord 

2006; Compaine and Gomery 2000; Compaine 2002). The most persuasive of these 

dissenting views stipulates that, by virtue of their resources and influence, larger 

companies hold up better under the fire of abusive public figures. Other 

counterclaims have advanced the idea that lower concentration and higher 

competition implies lower quality, sensationalized or even scandalous coverage 

(Coulson and Lacy 2003; Hollifield 2006; Zaller 1999; McManus 1994).  

My argument on how markets influence coverage of prospective reform 

contributes empirical fodder to this controversial body of literature at the 

intersection of political science, economics, journalism studies and public policy. It 

also provides a unique test case for the thesis that ownership concentration has 
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pernicious effects on democratic development. Similarly, the argument that 

legislative balances of power influence news media coverage of onerous political 

reforms speaks to the ability of the news media to contribute to institutional 

renewal and reform and the health of democracies. 

 In countries where editorial freedom is restrained by uncompetitive 

markets, collusion and the fear of government punishment, unhealthy symptoms 

should be evident. These include meager public esteem for the profession, low pay 

and job security, lack of solidarity among media professionals, pervasive 

skepticism toward government and the profession, and low support for 

professional tools such as access to public information laws. The evidence in 

upcoming chapters provides considerable support for claims presented in this 

section. Chapter Two illustrates how Mexican news media grew more supportive of 

access to information reform as presidential power waned and competition within 

the news media grew. In contrast, Chapter Three on Argentina shows how a 

concentrated news media market dominated by one firm and powerful presidents 

hesitated to support access to information reform. Unpropitious institutional 

conditions and vengeful presidents only made this hesitation more pronounced. 

The comparison of Latin American adoption processes in Chapter Four lends 

broader evidence to the vital importance of the news media as a key explanatory 

variable in the emergence of strong access to public information laws.  

 
1.7 Research Design 

 

The wave-like diffusion of access to public information reforms around the world 

and across Latin America has crested relatively suddenly. With few well-

established templates to emulate and only recently publicized standards to follow, 

the relatively rapid adoption of laws has resulted in legal measures that vary widely 
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in strength and potential operability. This dissertation attempts to delineate and 

make sense of this variation. 

The following chapters examine the determinants of strong access to 

information laws using two primary research methods: 1) a focused, in-depth 

comparison of two cases, Mexico and Argentina, in Chapters Two and Three; 2) A 

cross-national comparison of the key determinants of reform throughout Latin 

America in Chapter Four. I employ news media content analysis techniques within 

each of these chapters. The research design emphasizes the use of process tracing 

to unravel the causal dynamics behind each of the reforms, but it applies these 

techniques to a greater number of cases than is customary.  

 Although the total number of cases in this dissertation does not allow for 

rigorous statistical testing, two in-depth comparative country studies 

supplemented by more concise analysis of eleven additional cases provides more 

confidence in the results than would be possible with two case studies. These 

additional cases also provide a wider spectrum of outcomes on the dependent 

variable, which means that these results were not generated from the analysis of 

two extreme outcomes alone (Collier and Mahoney 1996). Additionally, a number 

of secondary observations of partial and unsuccessful reform are nested within the 

case studies of Mexico, Argentina, Brazil, Chile, Guatemala and Uruguay. These 

secondary observations increase the total number of cases to well above twenty, 

and provide an auxiliary check on the validity of the specified causal arguments.  

This study employs a comparable case methodology (Lipjhart 1971) in order 

to limit the number of variables that might possibly explain the outcomes of 

interest. Latin America is a region with similar socio-economic and political 

systems, cultures and historical development. The primary cases chosen for study, 

Mexico and Argentina, resemble each other in a number of respects, but diverge 

widely on the value of their dependent variables. Whereas Mexico adopted a 
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sweeping access to information law that has set new regional and international 

standards, Argentina failed to secure comprehensive legislation after a struggle 

lasting nearly half a decade. As alluded to above, the results and inferences derived 

from these two extreme cases are tested in a broader comparative study to guard 

against spurious causal inference (Collier and Mahoney 1996). At the same time, a 

study of extreme cases facilitates a clearer specification of causal mechanisms and 

a more vivid illustration of their effects.  

The comparative case study method facilitates the generation of hypotheses 

(Lipjhart 1971; Eckstein 1975). And by emphasizing in-depth observation, it is 

inherently iterative (Munck 2005), moving researchers from one set of causal 

premises to the next. Thus the comparative case study method is useful in 

unearthing a wealth of potential causes, effects and correlations in places where 

they might not have been readily apparent. In this sense, the case study method 

helps identify a large number of candidate variables and causal mechanisms for 

testing. But just as it is generative, the comparative method is also reductive, 

helping to root out variables that may at first appear to be important, but upon 

deeper analysis turn out to be less so. Similarly, the comparative method may be 

quite useful in parsing out conflated variables, as well as degrees of difference 

within variables. In statistical testing, such attention to the detail of individual 

cases would not be possible and could lead to methodological problems such as 

conceptual stretching (Sartori 1970). In my handling of quantitative data, I make 

use of qualitative methods, such as benchmarks, to denote the degree to which 

variables are present or absent (Mahoney 2010).  

The comparative approach also facilitates the delineation of causal 

mechanisms through process tracing, helping to connect variables with their 

outcomes (George 1982; Collier, Brady, and Seawright 2004). It is noted to be of 

particular use for identifying intervening variables (King, Keohane, and Verba 
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1994, 226-227). Process tracing’s longitudinal approach to unraveling causal 

mechanisms can situate individual observations within a more contextually 

appropriate setting, guarding against spurious correlation. Process tracing puts the 

emphasis on “causal-process observations” as opposed to “data-set observations” 

(Brady and Collier 2004, 277). When applied probabilistically, the comparative 

case study method can account for a larger number of outcomes than a more rigid 

quantitative approach.  

 Finally, this dissertation not only required a rigorous research design to 

explain the determinants of strong laws, but also a method for distinguishing 

strong laws from weak ones. As noted previously, I therefore developed an original 

method to evaluate the approximate strength of laws (see appendix). An ordinal 

measurement tool was used to score the strength of laws and allows for scaled 

“fuzzy” degrees of reform (Ragin 2000, 141). Benchmarks also permit reforms to be 

spoken about in crisper terms (weak, moderately weak, strong, moderately strong). 

As Chapter Four and the appendix specify in greater detail, measures for the 

dependent variable had to be developed because none existed. I elaborated an 

evaluation based on extensive review of better practice standards and the extant 

literature, and consultation with international and regional experts. This 

evaluation includes both quantitative and qualitative components and constitutes 

a significant advance over existing methods of assessing reforms. By employing 

measurements that evaluate “degrees of strength” throughout the study, I respond 

to the call within comparative politics to move beyond a purely binary conception 

of reform (reform/no reform) (Levitsky and Murillo 2009, 115). 
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Conclusion 
 
Greater transparency and access to government information laws are important 

new tools for good government, but how strong laws come about is not well 

understood. The field of transparency studies is young; there are few comparative 

studies; measures of legal strength are rare; and as a result it is difficult to make 

sense of the bewildering number of factors that are said to shape reform.  We still 

lack a broadly accepted theory of reform. This dissertation seeks to fill these gaps. 

Employing two in-depth case studies and an extensive cross-national analysis of 

access to information reform across Latin America, I score the strength of the 

region’s laws and develop a theory of sweeping reform.  

My claims center on two of the most powerful actors within the political 

system, namely, the news media and presidents. I propose that strong access to 

public information laws are the result of weak presidents, who lack decisive 

control over the legislature, and independent and competitive media outlets that 

aggressively promote reform.  

In committing to strong laws, weak presidents exchange secrecy for greater 

legitimacy. They enact strong laws in order to gain a solid legislative achievement, 

strengthen their internal and external support, and increase their control over the 

bureaucracy. By contrast, strong presidents have less need for such achievements. 

Presidents with decisive control over the legislature are the types of leaders best 

able to pass sweeping laws, yet least likely to do so. Bureaucratic and political 

pressures to delay and resist laws weigh heaviest on strong presidents who possess 

the power to shield key allies from strong transparency laws. Thus while weak 

presidents will tend to enact robust laws early-on during their terms of office, 

strong presidents will be more likely to delay and enact window-dressing measures 

late in their terms. 
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Aggressive news media coverage projects the demands of key advocate 

groups, shapes political commitments, and monitors the legislative process to 

ensure that laws emerge strong. But media support for transparency is remarkably 

absent in some countries. Where media ownership is concentrated in few hands 

and presidents wield strong control, news media support for greater citizen and 

journalistic rights withers. 

The three chapters that follow provide evidence to support these claims. 

The study proceeds as follows. Chapter Two lays out the experience of Mexico, 

which enacted a sweeping access to public information law in 2002. Chapter Three 

explores a failed attempt at comprehensive reform in Argentina, which took place 

from 1999-2005. Chapter Four explains the strength of laws and the determinants 

of reform across Latin America.  
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       CHAPTER 2  

 
SURRENDERING SECRECY IN MEXICO 

 
 
 

For more than 70 years, secrecy played a fundamental role in sustaining the 

authority and stability of Mexico’s single-party dominant political system. It 

obscured responsibility for the Tlatelolco (1968) and Corpus Christi (1971) 

massacres, the fraudulent 1988 presidential election, the banking collapse that 

tripled Mexico’s debt (FOBAPROA77), and the destination of multi-million dollar 

“secret fund” presidential accounts (Dillon and Preston 2005, 201-202). In 2002, 

Mexico’s enacted a new access to information law that promised to sweep open a 

political system veiled in secrecy, the Ley Federal de Transparencia y Acceso a la 

Información Gubernamental.78 Since its enactment, the law has been upheld as a 

gold standard of international access to information legislation, and is noted to 

have moved Mexico from a political culture of opacity to one of greater openness. 

Reforms subsequent to the law’s 2002 passage have broadened the law’s scope and 

increased the power of its well-funded oversight agency, the Federal Institute for 

Access to Information (IFAI).79 

Because of its legal soundness, innovation and strong, broad-based political 

support, the Mexican transparency law has been emulated widely, engendering an 

especially strong following across Latin America. The IFAI has exported its 

InfoMex electronic disclosure system abroad. Several innovative provisions within 

the Mexican law have been widely replicated, such as the total prohibition on 

withholding information relevant to investigations on human rights abuses. The 
                                                 
77 A fund used to bail out a number of the country’s banks subsequent to the Mexican currency and 
banking crisis of 1994-95, otherwise known as the “Tequila Crisis.”  
78 Federal Transparency and Access to Government Information Law. 
79 Instituto Federal de Acceso a la Información. 
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law is said to come second in detail only to Sweden’s access to information law 

(Mendel 2009, 109). Operational assessments have lent credence to its reputation 

for excellence.80  

In short, it is the sort of measure to be expected of a Sweden or New 

Zealand, but in view of its antecedents— not Mexico. What explains this country’s 

striking success? This chapter provides an answer, which centers on the two most 

important drivers of Mexico’s sweeping law: diminishing presidential control and 

the mounting strength of the news media as an advocate and agenda-setter. 

Scholars have spilled considerable ink in accounting for Mexico’s success. 

The law’s extraordinary adoption process and technical merits have been the 

subject of numerous analyses (Fox et al. 2007; López Ayllón 2005; Mendel 2009; 

Michener 2003; Neuman and Calland 2007; Open Society Justice Initiative 2006; 

Puddephatt 2009; The Interamerican Dialogue 2003; Villanueva 2003; Bookman 

and Guerrero Amparán 2009; Naumann 2003; Navarro Rodríguez 2004; Luna Pla 

2008; Sobel et al. 2006; Gill and Hughes 2005; Fox 2007). But with only one partial 

exception,81 current accountings do not couch the Mexican adoption process 

within a broader comparative context. Scholarship also tends to focus on 

idiographic detail, stressing historical determinism and conjunctural causation as 

opposed to more generalizeable explanations. One often hears how the Mexican 

case was “unique” and how political conditions were “momentarily conducive” or 

“ephemeral.” Yet in one way or another, all countries’ adoption processes are 

unique. Notwithstanding their uniqueness almost all share measurable 

commonalities. Extant scholarship has not addressed key, comparable causal 

mechanisms that can explain the legal strength of Mexico’s seminal law.  

                                                 
80 See especially Doyle, Franzlau and Martinez (2008) and Open Society Institute (2006). 
81 A recent exception is a very useful report by Andrew Puddephat (2009). The report on six 
countries, however, is limited in length and provides only a brief narrative on the factors leading to 
an access to information law.  
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When explanations do highlight causal mechanisms, they tend to be 

misleading “apparent causes” rather than truer “underlying causes”. Two such 

explanations dominate references to Mexico’s adoption process. The first centers 

on President Vicente Fox’s (2000-06) political will and the second on Mexico’s 

famous access to information law advocacy campaign, referred to as the Grupo 

Oaxaca.  

The first apparent cause stresses Mexican President Vicente Fox’s political 

commitment to transparency. The President had a number of reasons to embrace 

an access to information law. Such a measure had historically been part of the 

Partido Acción Nacional’s (PAN) commitment to media reform and open 

government. Fox had widespread support from the international, non-

governmental and business communities. An access to information law could 

provide a useful tool for a government intent on purging the state of ancien régime 

elements and further professionalizing the bureaucracy. Then there was the most 

obvious reason. The presidential candidate Vicente Fox had made transparency 

and the fight against corruption the common denominator of his electoral 

platform, an emblem of his promise for change. 

Yet the argument that the President’s stated commitment was responsible 

for a strong law represents a surface analysis and a misattribution of causation. On 

a general level, well-intentioned, “committed” leaders frequently have good 

reasons and intentions to enact transparency measures. But they tend to face 

overwhelming pressure to resist, weaken or delay opening. Leaders not 

infrequently cave to dissenting legislatures, bureaucratic intransigence or their 

own attachments to secrecy. As this chapter will illustrate, President Fox’s initial 

commitment to a strong law was far from clear-cut. Initial commitments were 

vague, bureaucratic resistance represented an obstacle to be overcome and, 

perhaps most importantly, the law faced considerable legislative hurdles.  



 

76 
 

For one, the largest party in Congress and recently defeated Partido 

Institucional Revolucionario (PRI) was thought to be wary of a law that could 

expose unsavory aspects of its past to public scrutiny. Second, the political 

weaknesses of the President put into question whether a strong law could survive 

the legislative process intact. Fox lacked control over both congressional chambers 

and on several occasions the support of his own party. He was resented by the 

opposition and it was feared that access to information would meet a fate similar 

to the President’s other signature policy promises, such as tax, energy and 

indigenous rights reforms— all damaged or sidelined by a divided, rancorous and 

uncooperative Congress. The argument that the law’s success originated in 

presidential volition is at worst flawed and at best needs substantiation. Why 

should President Fox’s political will have succeeded with transparency legislation 

when it failed in so many other areas of his policy agenda?  

I argue that a strong law emerged not from President Fox’s force of will, but 

precisely because of his weaknesses. On a first level, the weakness of Fox’s Acción 

Nacional Party (PAN) in the federal Congress permitted an opposition majority to 

unite behind an ambitious alternative access to information bill, effectively 

bidding-up the strength of the executive’s measure. If Fox had benefited from 

majority legislative support, this dynamic almost certainly could never have come 

about. As it stood, the news media spotlight on transparency encouraged the 

opposition to step up as backers. Secondly, the President’s weakness led to 

political, legislative and popular disappointments for the administration. In this 

context, the prospect of enacting a significant law, especially a highly emblematic 

law, would represent a redeeming victory for the administration. But here, the 

victory was contingent on public recognition of a victory; in other words, coverage 

by the news media would be decisive in determining whether or not government 

received credit for its efforts. In order to bring the news media onside, the Fox 
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administration had to elaborate a strong law. Ironically, it would have to meet 

criteria laid out in the very pages of advocate newspapers. In short, presidential 

weakness generated an institutional setting in which sweeping reform was possible 

and news media coverage took on heightened importance. The publications at the 

core of the Grupo Oaxaca in effect galvanized political commitment through their 

agenda-setting power.  

Current explanations have not ignored the instrumental role of the Grupo 

Oaxaca in advancing access to public information reform. They have, however, 

under-specified what it was about the Grupo Oaxaca that made it such an effective 

vehicle for engendering political commitment. The little scholarship that exists has 

tended to treat this group as a monolithic entity, without separating and analyzing 

its disparate parts. It was composed of academics who provided the Grupo Oaxaca 

with technical knowledge, and powerful national newspaper outlets, which 

provided the group with reach. Yet the functional power of the campaign was its 

ability to powerfully project and popularize the issue in the public and political 

domain. Clearly, the real political influence was wielded by the news media.  

When explanations do tend to credit the Mexican press, they assume a 

longstanding historical struggle for access to information. To be sure, the issue was 

couched squarely within the policy domain of the media. But as this chapter will 

illustrate, the Mexican news media played a prominent role not in supporting, but 

in killing access to information initiatives on two occasions prior to the 2002 

reform. The first took place in 1981, when an attempt was made to regulate a 1977 

constitutional amendment on “the right to information.” The second occurred in 

1997 when the still-captured ancien régime news media effectively snuffed wide-

ranging communications reform. Press opposition-come-support presents 

somewhat of a puzzle. What happened to turn around the “Prensa Vendida” (Sold 
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Press) such that it supported a reform that promised to democratize access to 

previously privileged information?  

Few of the world’s news media have encouraged as much intense study as 

the Mexican press (Baer 1997; Barajas 1999; Benavides 2000; Carreño Carlón 2004; 

Esteinoud Madrid 2006; Hallin 2000b, 2000a; Hughes 2006a, 2006b; Lawson 2003; 

Riva Palacio 1997; Rodríguez Castañeda 1993; Scherer García 2003; Wilkinson 

2007). The story of the press’ epic democratic transformation has become 

legendary, emblematic of the country’s historical struggle: from a remarkably 

collusive and undisciplined journalism under single-party dominant government, 

to greater independence and professionalism as multi-party competition expanded 

and resources to co-opt the press shrank (Benavides 2000; Carreño Carlón 2004; 

Hallin 2000b; Hughes 2006b, 2006a; Lawson 2003; Riva Palacio 1997; Scherer 

García 2003; Alves 2005). I draw on these analyses to illustrate how the emergence 

of an independent Mexican press was central to the story of access to public 

information. Unlike most of these studies, I treat the news media not only as a 

dependent variable, but also as an independent variable. I find that in many ways, 

the Mexican campaign for an access to information law marks a coming of age for 

the press’ historical process of democratization and modernization.  

Support for access to information is thus rooted in the historical 

development of the press as a political institution. The chapter illustrates how, as 

Mexico’s political competition grew more intense and presidential power 

diminished over the decades, press and political support for access to public 

information grew stronger. Greater political competition and weakened 

presidential power heightened the value placed on media opinion and increased 

demands for media publicity. Together, these factors enhanced news media 

freedoms and transformed the press into arguably the most powerful agenda-setter 

in Mexican politics. At the same time, politicians desperate to retain power and 
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avoid criticism sought to control the news media. As they could no longer afford to 

employ bribery or “subsidies,” one of the methods they used was to deny access to 

information—access to documents and key officials. This tactic only provoked 

greater news media interest in accessing public information. The critical juncture 

was the seminal electoral victory of President Vicente Fox. Old-style collusive news 

media could no longer afford to oppose new norms, such as access to information. 

A critical mass of progressive news media outlets advanced the issue, bolstering 

their legitimacy with academic-experts and founding the Grupo Oaxaca. The group 

impelled a weak President Fox to advance strong reform and induced the 

opposition to support a sweeping law. 

 Following a brief description of the law enacted in 2002, the chapter is 

divided into three parts with corresponding sections. The first part illustrates a 

collusive news media under a powerful president: how one-party rule and 

presidential dominance were largely responsible for the news media’s negative 

disposition toward access to information and media reform in general. 

Government deployed two strategies to keep the press indisposed toward reform: 

1) framing the terms of the “right to information” debate such that the salience of 

access to information would remain marginal; and 2) ensuring a collusive media by 

engendering complacence through co-optation and coercion. A captured news 

media precluded support for access to information, as did a metaconstitutional82 

president and ruling party. 

The second part of the chapter illuminates the weaker presidencies and 

stronger media that sparked demands for greater quality information and 

ultimately set the stage for sweeping reform. I note how presidents continued to 

surrender their metaconstitutional powers, which is to say those presidential 

                                                 
82 The term was conceptually developed by Jeff Weldon (1997) and will be discussed at length 
throughout the chapter. In short, metaconstitional presidents enjoy extraordinary powers that 
exceed those adumbrated in the constitution. 
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faculties that exceeded constitutionally enumerated powers, and how this 

surrender consequently empowered the news media. I explain why, despite these 

trends, the media was not yet prepared to put its weight behind a flawed 1997 

media reform bill, which included provisions for access to public information. This 

section concludes by analyzing the factors auguring for and against reform upon 

the election of Vicente Fox. I highlight the expansive public agenda for access to 

information, examine the dim legislative prospects of the Fox administration, and 

argue that these prospects nonetheless augured well for the emergence of a strong 

access to information law.  

The third and final part of the chapter represents the core empirical 

contribution of my research on the adoption of Mexico’s sweeping access to 

information law. It examines how a coordinated news media campaign emerged in 

2000-2002 and generated unanimous political support for sweeping access to 

information reform. I describe the background and results of an original content 

analysis on the quality and quantity of Mexico’s news media campaign for a 

transparency law. This section lays bare news media strategies used to secure 

political support for a strong law. A final section provides a brief examination of 

the law’s legacy. I analyze its effectiveness and discuss subsequent reforms to the 

law. 

 

2.1    The Law 

Mexico’s law earned 2.7 out of 3.0 on the Evaluation (to be discussed in Chapter 

Four and detailed in the appendix), the strongest result of any country in Latin 

America. The 2002 measure provided a solid base for robust implementation, 

enforcement and incremental strengthening reform. In 2007, more than four years 

of reforms culminated in a full constitutional amendment. At that point, a 
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“minimum floor”83 of national standards was established in Article 6 of the 

constitution to uphold the principle of maximum disclosure. Now the challenge is 

to replicate Mexico’s federal transparency infrastructure, expertise and 

commitment at the local and state levels.   

Among the resounding strengths of the 2002 Ley Federal de Transparencia y 

Acceso a la Información Gubernamental is its leading principle: “interpretations 

should favor the principle of publicity.” This “bedrock” ideal well represents the 

spirit of the law. Within the confines of the executive branch, the scope of the law 

is broad, and the inclusion of the Federal Institute for Access to Information (IFAI) 

makes the law deep.  

The IFAI serves as an appeals and complaints clearinghouse, in addition to 

serving as the promotional, organizational and legal authority for the law. Among 

a multitude of other functions, the IFAI coordinates with information officers in all 

agencies and departments to ensure adequate compliance and enforcement. It also 

engages in governmental and public educational endeavors, promoting the study 

and use of the law—a key element in fostering a culture of transparency. The IFAI 

is not only operationally powerful, but politically independent. The 2002 measure 

provides the IFAI with “operational, budgetary and decisional autonomy” (Article 

33). The IFAI is required to report regularly to Congress and proposes its own 

budget. While the President appoints the IFAI’s commissioners, they are 

confirmed by the non-objection of the Senate. The confirmation process has 

produced felicitous results, even though it proved one of the stickiest points 

during negotiations of the original law in Congress.  

 The law includes several ground-breaking and innovative features. It stands 

as one of the first laws to stipulate that a request unacknowledged by a public 

body can be legally interpreted as an affirmative response. In addition to the law’s 

                                                 
83 Experts frequently use the term “Piso mínimo.” 
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already better practice timeframes and notification requirements, this clause 

prevents public bodies from remaining unresponsive. The Mexican law also figured 

as one of the first of its kind to prohibit the withholding of information pertinent 

to human rights abuses. Article 7 of the law stipulates a number of obligations for 

proactive transparency; in other words, information that public bodies must 

proactively disseminate. Perhaps most innovative is the law’s InfoMex electronic 

infrastructure, including Zoom,84 a searchable database integrating all previous 

information requests.  

 Notwithstanding the law’s many strengths, it does include some notable 

shortcomings. Although all reserved government information must be justified by 

the list of exceptions to disclosure, one category of exempted information refers to 

secrecy laws themselves (Article 14). Thus the law maintains the existing secrecy 

regime. This weakness is partially offset by the IFAI’s power to review existing 

secrecy legislation, placing an important check on past and future decisions to 

withhold. A further shortcoming resides in a set of incomplete public interest and 

harm tests. In order for information to be exempted from disclosure obligations, it 

ought be subject to tests that determine whether public interest outweighs 

justifications for reserve; or whether harm resulting from disclosure trumps 

disclosure imperatives. Most countries’ laws tend to be weak on this issue, as well 

as on better practice standards of sanctions and protections. Mexico’s law provides 

neither protection for whistleblowers (within the purview of the law), nor for 

officials who disclose reserved information in good faith.  

 Overall, however, Mexico’s Transparency and Access to Government 

Information Law is robust and highly sophisticated. As one of Latin America’s 

youngest laws, it has also played a seminal role in setting a regional standard. The 

                                                 
84 Together, the system was previously referred to as SISI, Sistema de Solicitudes de Información a la 
Administración Pública.  
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sections that follow analyze the historical precedents that would mark the 

embryonic beginnings of this exceptional law.  
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PART 1 CHAPTER 2. COLLUSION AND COMPLACENCE AND 
 THE FAILURE OF THE “RIGHT TO INFORMATION” 
 
 

Article VI. The expression of ideas shall not be subject to any judicial or 
administrative investigation, unless it offends good morals, infringes the rights of 
others, incites to crime, or disturbs the public order. The right to information will be 
guaranteed by the state. 

 
Article VI, Chapter I, Constitution of the Unites States of Mexico, amended in 
1977 to include the final sentence. 

 
The UNESCO MacBride Report entitled Many Voices One World stressed the 

central importance of information in the advancement of the developing world. 

The message is still relevant today, but the year of the report was 1976, pre-dawn of 

the information age and only two years after the passage of the newly 

strengthened US freedom of information law.85 The report presaged the enactment 

of freedom of information laws by six countries over the next decade.86  

 Mexican leaders made as if to embrace this vanguard information rights 

campaign. But as the following sections detail, neither the government nor the 

news media were ready to accept a change in the status quo. Two attempts to 

legislate on the issue floundered, in 1981 and 1997.  

The following sections analyze why these failures occurred. Evidence 

suggests that two factors played a determinant role. First, the government 

conflated policy objectives and corrupted the intent of the 1977 “right to 

information” reform. The Mexican government placed greater obligations on the 

news media than it was prepared to offer enhanced rights. Second, the news media 

was relatively unenthusiastic about the right to information because the media was 

co-opted, coerced and complacent. The government preferred the status quo, and 

                                                 
85 For excellent descriptions on the adoption of the U.S. FOIA and its pivotal 1974 reform, see 
Kennedy (1978), Archibald (1993), and Halstuck and Chamberlain (2006). 
86 France and the Netherland (1978), Australia, Canada and New Zealand (1982) and Greece (1986). 
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so too did the vast majority of the news media, which benefited from lavish 

subsidies and privileged market conditions. I find the failure of the “right to 

information” is rooted in presidential dominance, which precluded greater news 

media support for access to public information legislation.  

 
2.2  Confusing and Conflating “the Right to Information” 

 
Initiated by President Luis Echeverría (1970-1976) and carried out during the López 

Portillo administration (1976-82), the political reforms of the late 1970s targeted a 

number of facets of political life,87 but none more controversial than the media. In 

1977, the government astutely appended the phrase, “The right to information will 

be guaranteed by the state” to article VI, Chapter I of the Mexican Constitution 

before deliberating on the amendment’s scope and meaning. The principal 

problem presented by the 1977 reform was clarity of intent. Article VI would be 

debated by government and the media at length for the next four years, and 

periodically resurfaced in the public realm for the next twenty. Interpretation of 

the amendment led to debate, disagreement, division, disorientation and 

ultimately, debilitating inaction.  

Diverse definitions attributed to “information rights” served to marginalize 

the idea of access to information while at the same time causing widespread 

confusion about what exactly was to be reformed. The thrust of these reforms was 

not on “rights,” but rather on “obligations” of the media. In this section I expose 

how government hijacked the concept of the right to information to justify media 

subordination, a relationship it continued to foster through cooptation and 

coercion. The subsequent section illustrates how the mainstream media disavowed 

                                                 
87 These reforms led to the establishment of Mexico’s first non-governmental organizations, 
including the Committee to Defend Persecuted Prisoners, the Disappeared and Political Exiles 
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discussions on information rights for fear that their accommodative relationship 

with government would be jeopardized by reform. 

The reforms of 1977 were partly intended to open up a “dialogue” between 

communication professionals and government. The symbolically rich information 

theme formed part of a package of reforms designed to assuage pent up dissent, if 

not provide for greater political openness. Over the previous decades, two 

government sponsored massacres, Tlatelolco in 1968 and Corpus Christi in 1971, 

had exposed festering wounds; the PRI’s reliance on coercion and fraud were 

becoming increasingly unacceptable to Mexicans. In the 1976 election, more than 

53 percent of voters abstained from casting a ballot, and the Partido de Acción 

Nacional (PAN) did not even submit a candidate, further exposing the sham 

character of the regime and its electoral processes (López Ayllón 1984:72). 

The press, for one, had become more critical of the regime. In 1976 the tide 

of press-government relations turned when President Luis Echeverría forced the 

ouster of top editors at the all-too-critical daily newspaper Excelsior, which until 

then had been regarded as one of Mexico’s leading publications. The Excelsior 

coup drew lines between those who supported the spirit of independence 

demonstrated by ousted rabble-rousing editor, Julio Scherer (later to found 

Proceso), and those who held the governmental line of deference and subservience 

(Secanella 1985, 35-37).  

The 1977 amendment that included the right to information remained 

without deliberation or clarification for two years after its inclusion into the 

Constitution.  Then in 1979-1980, government organized twenty forums at six 

locations across the nation, in which 135 presentations took place (Lopéz Ayllón 

1984, 84). The ostensible purpose was to generate consensus on how to regulate 

and define the right to information amendment. Carlos Monsivais commented on 

these events: “[I am] convinced that the actual discussion on the right to 
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information is not so much proposal-driven, but rather a clarification of the 

diverse positions and confusion surrounding it.”88 Renowned journalist José 

Carreño Carlón later commented, “I think government was equally confused; it 

was full of policy contradictions.”89 

 Confusion clearly characterized the forums. A mishmash of issues 

surrounding the media were included in discussions of what Article VI would 

entail: from a strong emphasis on anti-monopoly statutes to limits on foreign 

ownership, media ethics, citizen access to the press (especially television), access 

to government information, the granting of concessions and much more. 

The López Portillo administration elaborated sweeping legislation for the 

regulation of Article VI in 1981. The bill included 424 articles, the product of more 

than 40 experts and 30 tomes of reports.90 Three central interpretations of “the 

right to information” can be delineated: 1) the media had an obligation to provide 

citizens with truthful, objective information; 2) political parties and citizens were 

to be allowed greater input and access to the media; and to a lesser extent, 3) 

government should provide the public with access to information in its possession.  

 The focus, however, was clearly on the obligations of the media. For 

example, the bill stipulated that the role of the media should respond to collective 

interests, “effectively contributing to the dissemination of official information.”91 

The initiative additionally included provisions for the creation of five new 

institutions to govern media and cultural production, including a General 

Committee on Social Communication92 whose delegates were to be appointed by 

the president. Though several progressive members of the López Portillo cabinet 

                                                 
88 “De Posible Contextos Para Una Consigna Todavia Fantasmal,” Proceso, 31 March, 1980: 178: 28 
89 Personal interview, September, 2007. 
90 Carlos Marín and Rafael Rodríguez Castañeda. “La Sociedad Más Indefensa que Nunca Ante sus 
Manipuladores.” Proceso. 8 February, 1982: 275: 6-11. 
91 Castañeda, Rodríguez Rafael. “Anteproyecto de Ley que Propone Control, Formas y Metas de la 
Comunicación,” Proceso. 28 September, 1981, 256: 14-20. 
92 Coordinación General de Comunicación Social 
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quietly championed the right of citizens to access government information, this 

right was underemphasized in the president’s discourse. Sympathies for access to 

government information may have played a part in the dismissal of five different 

Social Communication Secretaries during the López Portillo administration.93 

  Pitched debate surrounded the meaning of Article VI, with much of the  

press responding negatively to the way in which government had framed the 

discourse. Proceso was one of a handful of publications able to get a copy of a draft 

bill, which government had penned subsequent to the 1979-80 forums. Proceso 

ranted on its cover, “Democracy Controlled in Press, Radio, Television, Film, 

Theater, Publicity, Books, Records, Public Spectacles…”94 The exhaustive media 

regulation elaborated and proposed by government was put to a referendum 

among media stakeholders. The 1981 vote was decidedly divided, reflecting much 

of the confusion that surrounded the reform. Including all news media—radio, 

television and the press—31 percent of media were in favor of following through 

with proposed comprehensive regulation of Article VI, 36 percent against and 36 

percent undecided (Lopéz Ayllón 1984, 92).  

 Hence the bill that took so many resources to elaborate never went to the 

floor of Congress for a rubber stamp; and as a result, the amendment to Article 

VI—“the right to information will be guaranteed by the state”—was left undefined, 

essentially meaningless. As Sergio López Ayllón, an influential advocate and 

author of the first book on access to information wrote in 1984, “There is still great 

confusion on all levels about the arrival and departure of the right to 

information”95 (1984, 132). 

                                                 
93 Carlos Marín and Rafael Rodríguez Castañeda. “La Sociedad Más Indefensa que Nunca Ante sus 
Manipuladores.” Proceso. 8 February, 1982: 275: 6-11. 
94 Proceso, 28 September 1981: 256 
95 “Existe aún, una gran confusión en todos los niveles sobre el tan traído y llevado derecho a la 
información.”  
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 According to leading media experts Raul Trejo Delarbre and José Carreño 

Carlón, both of whom had participated in these protracted debates, access to 

government information was a non-issue. The dominant focus lay on public access 

to media and media’s social responsibility. Why had the right to information 

largely been framed as a question of media responsibilities and not the reform of 

government’s manipulative policies toward the press? In many ways, President 

López Portillo had hijacked the concept of the right to information, putting the 

onus not on government to provide information but rather on the press to tow the 

official line.  

 The President’s warped discourse stemmed in part from his contemptuous 

attitude toward the news media. Belying presidential statements such as, “the right 

to information constitutes a new dimension of democracy; it is the effective 

formula to respect pluralistic ideology”96. López Portillo’s disdain for 

“irresponsible” journalism has remained legendary:  

They distort reality with exaggerations, they stun with scandal, they whip 
us with sensationalism, they provoke us with morbidity…they charge us to 
be quiet, they lie to make a point and they defame as a way of life.97 
 

 Yet López Portillo’s negative view of the media did have some justification. 

Indisputably, the Mexican press long suffered a certain infamy for reckless, 

unchecked mudslinging. A lack of professional training and a failure to fact-check 

meant that rumors fuelled news production and many articles were (and still are) 

editorialized (Sarmiento 2005, 291-292). Moreover, competition among a surfeit of 

newspapers in Mexico City has traditionally driven speculation and 

sensationalism, as theories of media competition would suggest (Coulson and Lacy 

2003; Hollifield 2006; Zaller 1999; McManus 1994). Rarely have the vast number of 

                                                 
96 Partido Revolucionario Institucional, Plan Básico de gobierno 1976-82, México 1976, p.12. 
97 Excelsior. 2, September: 253, Section A: “Se deforma la realidad con la exageración; se aturde con 
el escándalo; se azota con el sensacionalismo; se provoca con el morbo….se calla por cobrar; se 
miente para argumentar y se calumnia para vivir.” 
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libel and defamation laws been enforced, owing to prohibitive costs associated 

with legal processes (Sarmiento 2005, 291). López Portillo’s desire to reform the 

activities of the media has not been without supporters over the past decades. 

 Yet the President’s view of the media went one step further. He sought a 

press to prop up the state rather than criticize it. As the President so famously 

asked a reporter, “do I pay you so that you can hit me?”98 (Scherer García 2003, 

224). López Portillo plainly stated his expectations for regulating Article VI: he 

wanted “an alliance for communication that could be a renewed understanding of 

loyalty between government and the information-disseminating media.”99 In other 

words, he sought deference and obedience. Legislation reflected this emphasis on 

promoting good behavior in journalism, while downplaying the government’s 

obligation to provide access to information. 

Thus far, I have stressed the confusion caused by legislation that was poorly 

focused and included too many issues, and concomitantly, the government’s desire 

to put the onus of reform on the media itself. But a strong desire to preserve the 

status quo also explains why the media so consistently came out against reform. 

Much of the media, in particular the Televisa monopoly, remained opposed to 

changes in media regulation because it feared a new operating environment would 

jeopardize its interests.100 Owners and journalists benefited from a range of 

government subsidies. These included lucrative, politically commissioned 

journalistic reports (known as gacetillas), newsprint at subsidized rates, lavish 

accommodations for reporters accompanying officials on trips, and other 

incentives to keep quiet or supply favorable coverage. Many of these perquisites 

                                                 
98 “Te pago para que me pegues” (the statement was not originally a question, but an exclamation), 
according to Scherer García. 
99 Excelsior 2/9/1979 page 253 Section A. “una alianza para la comunicación que podría ser el 
renovado entendimiento de lealtad entre el gobierno y los medios de información” 
100 Televisa remained among the most staunch opponents of the 1981 media reforms. See Lopéz 
Ayllón (1984) 
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led the press to disregard competitive commercial imperatives, such as market 

position. As the following section will illustrate, this dependence on government 

largesse generated complacency. Coupled with the fear of inciting government 

recrimination through expressed support for real reform, this complacence meant 

that access to information drew only limited support from the media.  

 
2.3  Coercion, Cooptation and Complacence   

 
Why did the press not push the access to information issue? And what prevented 

the news media from decisively rejecting the restrictive regulation proposed by 

López Portillo? The following section argues that a dominant president used co-

optation, legal gerrymandering and coercion to foster media collusion and 

complacence. A captured press explains, 1) the decided ambivalence of the media 

vis à vis proposed regulation on information rights and 2) the media’s negative 

reaction to subsequent efforts at reforming the right to information. However, as 

Mexico became more international and presidents benefited from less discretion, 

firms gained greater independence and cooptation and coercion became less 

acceptable. As old methods of control began to jeopardize the PRI politically, 

restricting information became a more attractive strategy. Eventually, this last-

ditch effort to control the press would contribute to greater press demands for 

access to information. 

Single-party dominant rule and the concentration of power in the hands of 

the president facilitated media control. As Jeff Weldon’s classic treatise on the 

Mexican presidency (1997) elucidates, up until at least 1995, Mexican presidents 

enjoyed “metaconstitutional” powers; this is to say, “an extraordinary range of 

powers”101 that went far beyond the constitutional boundaries of the office. Below I 

                                                 
101 According to Weldon (1997) four conditions guaranteed the “metaconstitutional” powers of the 
Mexican presidency: 1) unified (majority) government, 2) the President as the acknowledged leader 



 

92 
 

list a number of the powers that Weldon associates with the president’s 

metaconstitutional power: 

• Initiated virtually all legislation, which passed Congress with near 
unanimity. 

• Reformed the Constitution with "only minor cosmetic changes from 
Congress" (225). 

• Designated his successor. 
• Nominated most congressional candidates. 
• Appointed the judiciary. 
• Resolved intra-elite disputes. 
• Enacted budgets without the threat of congressional rejection. 
• Named all members of his cabinet and was able to remove them without 

the approval of Congress. 
• Personally chose the governor of the Federal District (until 1993).  
• Forced governors to resign if required. 

Vast control over the news media might be considered yet another 

metaconstitutional power of the president. The widespread, institutionalized 

capture of the Mexican media—with few exceptions— remained the norm at least 

until the mid 1990s and has generated remarkable curiosity among scholars (Hallin 

2000b; Hughes 2006c, 2006c; Lawson 2002; Carreño Carlón 2004; Fernández 

Christlieb 1990; Benavides 2000; Alves 2005; Fox and Waisbord 1999; Riva Palacio 

1997; Scherer García 2003; Andrade).  

Metaconstitutional presendencialismo endowed the president with 

unfettered power to manipulate the news media. Criticism of government 

frequently constituted sufficient grounds for punitive manipulation. With so much 

dominance over the political system, unfavorable coverage of federal policy was 

frequently interpreted as criticism of the president himself. Independent-minded 

                                                                                                                                                 
of the party, 3) discipline within the ruling party, and, 4) a presidential system based on the 
constitution. Prohibition on the re-election of congressional legislators meant that in order to 
advance their political careers, they would need to win the favor of the President. This situation 
generated unusually high levels of voting discipline, one of the tenets of Weldon’s 
Metaconstitutional Presidency. 
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outlets did exist, but the possibility of coercion, principally through either 

withholding inputs (state advertising and newsprint, for example) or Excelsior-

style intervention, signified that the exceptions found it difficult to survive.  

 Government wielded an elaborate arsenal of incentives and punishments to 

deter news media criticism and demands. Co-optation by means of government 

subsidies tended to be the preferred weapon, however. The vast majority of media 

revenue came from government in the form of “official government advertising” 

(publicidad oficial). Until the late 1990s, subsidies from various levels of 

government amounted to approximately 70 percent of print publications’ revenues 

(Lawson 2002: appendix [213]);102 and it is estimated that of the more than 250 

publications in existence in 2000, only about a dozen would have been financially 

viable without this form of government largesse (2002:32).  

 More indirect forms of subsidies were abundant. Perhaps most importantly, 

government sold newsprint and other inputs at generous, if not give-away prices 

(it controlled the country’s newsprint production). Politically commissioned 

articles (gacetillas) paid handsomely and had the effect of leaving publishers with 

few concerns for generating income from readership or eking out additional 

revenue. The bribes journalists received from public officials (referred to as 

embutes or chayotes) supplemented their meager salaries. In turn, owners 

depended on these bribes to keep journalists’ salaries low, costs down and profits 

high. As respected Mexican journalist Raymundo Riva Palacio observes, thanks to 

generous government subsidies, in the first year of the administration of President 

Carlos Salinas de Gortari (1988-94), one Mexico City newspaper that boasted a 

paltry 5000 issues could maintain a staff of over 250 and make a first quarter profit 

                                                 
102 Sallie Hughes (2006b, 109) reports that the owner of El Universal , Juan Ealy Ortiz, cited the 
figure of 80 percent. Government subsidies contributed to a proliferation of publications that under 
normal market conditions would not have survived let alone been initiated. Coupled with low 
newspaper readership, high market competition meant that few publications could count on 
readership and private advertising alone to insure solvency.  
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of more than $1 million dollars (1997, 23). Circulation numbers were of minimal 

consequence, and thus journalistic professionalization and the quality of news 

remained poor (Hughes 2006a, 2006b; Lawson 2003; Riva Palacio 1997). 

 The pressures to collude with government were not solely limited to owners 

and editors. Journalists received plush perquisites. News professionals enjoyed free 

travel, lodging, entertainment and food in return for favorable coverage. During a 

presidential trip to the state of Nayarit in 1990, for example, journalists 

accompanying the presidential delegation participated in a banquet of 300 people 

at which prostitutes were made available (Riva Palacio: 1997:24). Until the late 

1990s, it was not unusual for journalists accompanying the president to fly on 

presidential aircraft at no expense and stay at five-star hotels paid for by 

government (Riva Palacio: 1997:24).  

 If promoting complacence through co-optation failed, more coercive means 

of persuasion could be deployed. El Norte, for example, later to publish Reforma, 

was deprived of news print (from the government monopoly) due to its tough-

nailed stance on government (Benavides 2000: 88; Alves 2005: 183). It resorted to 

importing news print from the U.S. at great cost. Upon its 1993 debut in Mexico 

City, Reforma was also prohibited from selling its newspapers at street kiosks, 

which were run by the PRI-dominated vendors’ union. (Alves 2005: 183). Reforma 

responded by organizing its own distribution systems. Countless other techniques 

of straight-jacketing news outlets existed. These including tax-audits—as befell El 

Universal’s Juan Ealy Ortiz in 1997 (Hughes 2006: 144)— summary building 

inspections, and government pressure for important private sector companies to 

retract advertising from maverick publications, as occurred to El Economista 

during the Salinas administration (Lawson 2002:32). Denying subsidies (official 

advertising), or simple threats, however, proved to be the preferred method of 

control.  
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 Among the most vocal proponents of true access to information—and 

critics of López Portillo’s proposed right to information regulation—were two 

publications, the weekly newsmagazine Proceso and the daily Uno Más Uno. The 

independent magazine, Proceso, detailed the ignominious debate surrounding the 

right to information in September of 1981 and again in February of 1982, exposing it 

for what it was, namely, a thinly veiled attempt to tip the press-government 

balance back in government’s favor. López Portillo waged a boycott of Proceso in 

1982, depriving it of all government advertising. As López Portillo’s henchman 

from the Secretary of Social Communication, Francisco Galindo Ochoa, declared, 

“no media outlet can be supported with advertising if it does not show respect for 

those who form government.”103 As a maverick publication, Proceso had always 

been deprived of government-supplied news print (Benavides 2000: 88), but now 

saddled with an advertising boycott, it was forced to close its news agency. Scherer 

scarcely managed to keep his magazine afloat through private advertising (Lawson 

2002: 69).  

 In the case of Uno Más Uno, run by ex-Excelsior Vice-Director, Manuel 

Becerra Acosta, this publication approached the skewed “right to information” 

debate by insisting that if the media were to produce better quality reporting, it 

was first incumbent upon government to provide unmediated access to 

government information. Uno mas Uno columnist Arturo Sotomayor insisted, “free 

access to sources of information is what is important to professionals; said 

differently: they should [the government] make good on their supposed 

philosophy of freedom.”104 The generally critical attitude displayed by Uno Más 

                                                 
103 Carlos Marín “Por Irrespectuoso ‘Con los Hombres del Gobierno,’ Galindo Ochoa Castiga a 
Proceso.” Proceso, 31 May, 1982, 291: 18-21: “Ningún medio de información puede ser apoyado con 
publicidad si no muestra respeto a quienes integran el gobierno.”  
104 Arturo Sotomayor, “Derecho de los Periodistas.” Uno Mas Uno. 1 October, 1979, page 25, Section 
A: “El libre acceso a las fuentes de información es el que nos importa a los profesionales; dicho de 
otro modo: que se cumpla con el supuesto filosófico de la libertad.”  
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Uno led to a quiet government ultimatum in 1983-84 during President De la 

Madrid’s administration (1982-88), a subsequent about-turn in its editorial tone,105 

and a walkout by its best staff (Lawson 2002: 30) .  

 Maverick journalists who criticized government out of turn suffered 

summary dismissals or censorship. Even in 1997, after the media had become 

markedly more professional, only 46 percent of reporters had collective contracts 

with their employers (Hernández Ramirez 2004: 11). The precarious position of 

journalists led them to self-censor, with editorials typically tending toward the 

sycophantic rather than the critical. In 1980, for example, close to 70 percent of 

presidential newspaper coverage was positive, as compared to just above 45 

percent in 2000, at which date the press had become more independent and 

assertive106 (Hughes 2006: 77). 

The 1981 referendum on whether to accept government proposed legislation 

to regulate “the right to information,” reflected media stakeholders divided by 

allegiances. The “for,” “against,” and “undecided” votes each represented 

approximately a third of total ballots cast. This result suggests reluctance to 

venture an opinion; the vote was made public and government could easily 

identify naysayers. Undecided voters were divided, ambivalent on proposed 

regulation, or feared retribution. The 1981 vote became emblematic of the Mexican 

press’ attitude toward media reform over the coming decades. Ostensibly seeking 

direction for his administration’s Plano de Gobierno (government plan) President 

De la Madrid again convoked forums to discuss media reform in 1983. Presenters 

put forward 542 proposals, but the issue never went forward (Navarro Rodríguez 

2004, 114). 

                                                 
105 The larger stories surrounding Proceso and Uno Más Uno in this period are told by a number of 
authors, including Hughes (2006: 106, 138-139), Lawson (2002: 66-69), and Benavides (2000: 88). 
106 These figures are based on a content analysis of the leading newspapers, Reforma, La Jornada, El 
Universal and Excelsior. 
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The complacence fostered by cooptation and coercion was not the only 

reason the news media ventured few demands for onerous policies, such as greater 

transparency. Single-party dominant rule cast doubt upon whether government 

would indeed enact and implement politically onerous reforms. Until 1988 the PRI 

maintained an absolute majority in Congress, and it was only in 1997 that it would 

lose control of one of the chambers. Rationally, the party sought to cling to its 

advantages and could only have viewed access to public information legislation as 

a threat. Secrecy permitted discretionary use of the state and its resources for 

political and electoral gain.  
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PART 2 CHAPTER 2. WEAKER PRESIDENTS, STRONGER NEWS MEDIA AND 
THE INCREASING IMPORTANCE OF ACCESSING RELIABLE INFORMATION 

 
Thus far, I have illustrated how the failed 1981 right to information reform 

generated confusion and placed onerous obligations on the news media. At the 

same time, I found that the news media did not press demands for greater rights, 

including access to information, because most outlets remained very much 

captured by the machinery of one-party dominance. For all but a few renegades, 

the benefits for collusion largely outweighed the costs of demanding political 

change. 

Throughout the current second part of the chapter I examine how the 

weakening of government and, by extension, presidential power, had a 

correspondingly inverse effect on news media freedom, market competition, press 

truth-telling and, in turn, interest in accessing quality information, including from 

official sources. I also highlight how old-fashioned coercion and co-optation were 

supplemented by information control as a means of manipulating the press. This 

increasingly prominent trend gave rise to increased interest, and then demands for 

the right to information. The 2001 campaign for access to information sits at the 

intersection of the two developments analyzed in the following sections— a 

stronger press and a weaker president. 

 In the first section I analyze increasingly desperate efforts to control press 

coverage and criticism, which featured two extreme tactics— blatant coercion and 

the growing importance of subtle information control. It was this growing trend 

toward information control and an increasingly competitive newspaper market 

that planted the seeds of press support for access to information reform. 

In the second section, I examine how increasingly weak presidents sought 

to shore up governmental credibility through multilateral commitments and 

institutional reform. I find that these efforts in fact weakened presidential power, 
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ultimately laying down the legislative conditions that would lead to sweeping 

transparency reform under President Fox.  

In the third section I claim that the emergence of a strong news media and 

heightened political competition generated greater press agenda-setting power, 

and a growing preoccupation with information. I elucidate why access to 

information reform did not occur during this period. I find that despite growing 

interest and power, a critical mass of progressive publications had not yet 

coalesced behind a transparency law. A confused 1997 attempt at media reform, 

which included provisions for access to information, was effectively killed by the 

ancien régime media.  

In the last section I analyze the growing prospects and obstacles to a strong 

access to information law. Despite otherwise adverse legislative conditions, I argue 

that the president’s legislative situation created a favorable environment for 

sweeping transparency reform, and in many ways empowered the news media as a 

primary enabler of reform. The third part of the chapter, which follows, provides 

empirical evidence to substantiate this argument. 

 

2.4  Press Opening, Press Control, and the  
Growing Importance of Information 
 

Mexico’s unprecedented 1982 debt default figured as a key event in precipitating 

political and social change. It crippled government economically and consequently 

diminished extravagant perquisites and subsidies used to co-opt the press. It also 

provided the press with good justification for criticizing government’s poor 

administration. Chappell Lawson’s argument on news media opening in Mexico 

(2002) is largely based this rationale: how economic tightening diminished 

government control over the press and increased market competition within the 

media industry. Lawson shows how government budget cuts in effect rendered the 
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over-subsidized (and overcrowded) newspaper sector more competitive, 

generating incentives for professionalization.  The press in turn competed for 

readers who sought more independent and accurate news, which led to greater 

truth-telling. 

Truth-telling provoked alternative and at times extreme efforts at 

controlling the press. Aiming to control information, the government used legal 

gerrymandering to supplement a strategy of cooptation. The Presidency of Miguel 

De la Madrid (1982-88) issued a law dubbed, “the informing crime” (Rodríguez 

Casteñeda 1993: 231-232). The measure reformed the penal code of the federal 

district (then under the jurisdiction of the federal government) to criminalize the 

public servant who “subtracts, destroys, transmits, hides or illicitly uses 

information or documentation under his/her custody…”107 (Rodríguez Castañeda 

1993, 232). The same law additionally established a new libel108 statute, which gave 

officials wide latitude to interpret “moral damage” in the news and impose heavy 

sanctions. The objective was to control information: stop leaks and news media 

criticism of government. These efforts not only illustrate the growing importance 

of outputs (news coverage) but information inputs (sources).  

At the other extreme, violence against news media professionals became 

more common. As illustrated by table 2.1, whereas 12 journalists were murdered 

during the tenure of President López Portillo, press defense organizations 

recorded a tally of 33 during the De la Madrid presidency. These murders included 

the famous case of journalist Manuel Buendía, who spearheaded movements109 to 

defend freedom of expression in Mexico. 

 
 

                                                 
107 “Sustraiga, destruya, transmita, oculte o inutilice ilícitamente información o documentación que 
se encuentre bajo su custodia…” 
108 “Daño Moral” 
109 La Fundación Manuel Buendía was founded in 1984. 



 

101 
 

Table 2.1 

 
Source: Gaucher, Enrique, and Humberto Sotelo. 1995. “Un Ombudsman de la 

Información.” Revista Mexicana de Comunicación 38:29-31.   
 Buendía’s murder galvanized a new concern for freedom of expression and  

 
press independence and re-opened the specter of news media reform. In 1983, the 

Madrid government convoked forums at which over 2000 presentations took place 

(Navarro Rodríguez 2004, 60). Again, the forums resulted in no concrete 

legislation.  But they nonetheless rekindled news media introspection.  

In the coming years, issues of news media freedom and independence 

gained traction through key events such as the “awakening” of civil society 

following the 1985 Mexico City earthquake (Monsiváis 2005); and the 1988 

electoral fraud perpetrated by President Carlos Salinas de Gortari (1988-94). 

Independent press coverage unveiled the falsity behind “official versions” of 

events, augmenting demand for truthful news and, consequently, enhancing the 

media’s importance as a political actor. In response to official silence or lies, 

journalists also began to gain greater consciousness about the importance of 

information. As journalist José Carreño Carlón recalled, “they wouldn’t tell us what 

happened in ’68, they wouldn’t tell us what happened with the [1982] crisis…it 

[access to government information] began to be more demanded by journalists.”110 

Demands for freedom of information were still years away, however. For the 

time being, the press became freer and gained assertiveness only indirectly as 

greater austerity in government spending diminished government control over the 

                                                 
110 Personal interview, September, 2007. 

Echeverría 1970-1976 6
Lopéz Portillo 1976-82 12
Madrid 1982-88 33
Salinas 1988-94 46

Journalists Murdered Under Presidents                                  
from 1970-1995
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press. In 1990 President Salinas privatized PIPSA, the state-owned news print 

supply company, which reduced the government’s ability to use the supply of 

paper as a key means of ensuring favorable coverage. In 1992 Salinas sold off the 

state newspaper, El Nacional, and the same year he enacted a minimum salary for 

journalists. In 1993 Salinas issued a new television concession to Televisión 

Azteca,111 breaking up Televisa’s pure TV news monopoly.  

But the mano dura of a powerful president still retained widespread 

obedience among the news media. During the Salinas presidency, recorded 

murders of journalists jumped to 46,112 including 590 recorded attacks.113 Salinas’ 

spree of privatizations also temporarily provided the President with the cash to co-

opt the press through subsidies and various forms of bribery. Moreover, the end of 

Televisa’s monopoly generated no immediate boost for greater television news 

media independence. At that time, Televisión Azteca stood as little more than 

another cheerleader for the PRI.114  

But although obedience still existed, truth-telling could no longer be 

suppressed. The new transnational flows of communication, facilitated by fiber 

optics, cable packages and an incipient internet, meant that government could not 

prevent outside information from being accessed. PRI Senator María Dulce Sauri 

confided that she began watching CNN in the 1990s to stay informed on Mexican 

political news; she simply did not trust national television news.115 As Mexico 

continued to attract the international media spotlight because of its political 

intrigue, immigration-related issues, drug-trafficking, Chiapas, NAFTA and the 

                                                 
111 The President’s brother, Raúl Salinas, was to act as a silent partner of this outlet. See Lawson 
(2003, 29-32). 
112 The “war on drugs” was also responsible for increased murders, and it is also possible that total 
murders were more assiduously recorded over time.  
113 “Anti-Journalist Acts in Mexico,” Pulso del Periodismo. 27 August, 1999. 
114 It was widely known that the concession to Azteca was conditioned: the President’s brother, Raúl 
Salinas, would act as a silent partner to the new television station. 
115 Personal interview, August, 2006. 
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Tequila Crisis, the country came under greater transnational scrutiny. Between 

1991 and 1996, for example, the New York Times doubled the number of reports on 

Mexican corruption and drug-related issues (Baer 1997, 138). And in 1996, just after 

President Ernesto Zedillo (1995-2001) took office, CNN went so far as to report on a 

New York Times article that examined Zedillo’s involvement in a tortilla subsidy 

scandal dating back to 1989.116 

 
2.5 Weaker Presidents 

 
By the mid 1990s, the PRI’s ability to co-opt key sectors of the population had been 

sharply reduced (Greene 2007, chapter 3, 212). Privatizations and a shrinking state 

had diminished both the pool of resources from which the PRI was able to draw 

advantage and the number of supporters it could count on. Ken Greene (2007) 

provides some astonishing figures (212): in 2000 government controlled $40 billion 

dollars less public holding than it did in 1994; and the number of federal public 

servants was reduced by approximately 80 percent from 1992 t0 1999. As Greene 

illustrates, dwindling resources, shrinking corporatist machinery and the loss of 

guaranteed supporters meant that the PRI could no longer leverage public 

resources for electoral gain.  

As I highlight in this section, one of the strategies the president used to 

improve the PRI’s prospects within a “fair electoral market for votes”117 was to 

make the political system more credible. The government attempted to expand its 

credibility on at least two levels: in multilateral commitments and commitments 

to institutional reform. Correspondingly, both led to greater press scrutiny and 

diminishing presidential power. In the following two sections I analyze this 

feedback cycle—consisting of weakened presidential power and greater press 
                                                 
116CNN 6 July, 1996. The article was “Graft Inquiry in Mexico Ties Zedillo to Disputed Payment.” 5 
July, 1996. 
117 The phrase is Ken Greene’s (2007).   
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assertiveness—I find that it was ultimately this feedback cycle that set the stage for 

sweeping access to information reform.  

In the early to mid 1990s, Mexico vastly expanded its international 

commitments. In 1994 the country joined the North American Free Trade 

Agreement (NAFTA), the Organization of Economic Cooperation and Development 

(OECD), and signed the Chapultepec Declaration of the Inter-American Press 

Association. In 1995 it would add to this repertoire the World Trade Organization 

(WTO) and in 1996 the Inter-American Convention on Corruption through the 

Organization of American States (OAS).These agreements established new 

expectations for Mexico, including requirements to set first-world standards for 

transparency and accountability.  

Multilateral commitments not only placed greater domestic and 

international news media scrutiny on government, but led to corresponding 

institutional commitments at home. President Salinas established promising new 

institutions, such as the Federal Electoral Institute and the National Commission 

on Human Rights (Ackerman 2007). But commitments were belied by 

inappropriate government behavior. The Chiapas uprising of 1994, the Tequila 

financial crisis of 1995, and the political assassinations, corruption and intrigue 

that accompanied the departure of outgoing President Salinas communicated a 

lack of credibility. A stronger political opposition and a more assertive press only 

amplified these government failures.  

President Ernesto Zedillo’s (1995-2001) re-built credibility through what 

effectively was an unprecedented surrender of presidential power. “Opening up” 

government by advancing reforms to combat corruption and strengthen 

institutions was an important aspect of this process. It was in part a response to 

pressures emanating from the U.S. government, which had bailed out Mexico to 

the tune of $52 billion dollars during the Tequila Crisis of 1994-95. Zedillo 
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appointed a member of the rival PAN to the post of Federal Attorney General in 

1995 and closed massive “secret” presidential accounts (Preston and Dillon 2004: 

290). The president began to open the opaque executive branch with amendments 

to the 1994 Federal Act of Administrative Procedures.118 These measures had the 

effect of opening-up what had traditionally been a secretive policymaking process. 

Secrecy had stood as one of two “hallmarks” of Mexico’s low quality and private-

regarding policies (Lehoucq et al. 2005). The other hallmark, majority government, 

would fall in 1997. 

Institutional reform represented not only a direct cause of presidential 

weakening, but also an indirect cause. In 1995, for example, Zedillo agreed to give 

back two states to the opposition that had been won through fraudulent means, 

Chiapas and Tabasco. Chiapas was handed back as per the agreement, but Roberto 

Madrazo of Tabasco refused to obey the President and instead remained in power 

(Weldon 1997, 254-257). Madrazo’s reaction was widely viewed to be emblematic 

of sentiments among the PRI’s “dinosaurs,” who saw perfidy in Zedillo’s power-

ceding, self-binding reforms. Madrazo’s show of insubordination undermined one 

of the central tenets of metaconstitutionalism, the president as “authoritative 

leader” of the party (Weldon 1997). Thus Zedillo became the first Mexican 

president in PRI history to lose the office’s metaconstitutional powers. 

But President Zedillo lost them on several levels. In midterm July 1997 

elections the PRI conceded the lower chamber of Congress to the rival PAN—the 

first time the PRI had ever been deprived of a congressional majority (refer to table 

2.2).  

 

 

 

                                                 
118 These reforms were made in order “to increase transparency in the drafting of regulations by the 
executive branch” (Clarkson 2003: 227) 
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The Mexican National Congress 1988-2003

1988-91 1991-94 1994-97 1997-00 2000-03
Party Seats % Seats % Seats % Seats % Seats %

Chamber of Deputies
PRI 260 52 320 64 300 60 239 48 211 42

PAN 102 20 89 18 119 24 121 24 207 41

PRD --- --- 41 8 71 14 125 25 50 10

Others 138 28 50 10 10 2 15 3 32 7

Total 500 100 500 100 500 100 500 100 500 100

Senate
PRI 60 94 61 95 102 80 77 60 60 47

PAN --- 6 1 2 20 16 31 24 46 36

PRD --- --- 2 3 6 4 16 13 15 12

Others 4 --- --- --- --- --- 4 3.5 7 5

Total 64 100 64 100 128 100 128 100 128 100

Table 2.2 

 

 

 

 

 

 

 

 

 

 

 

 

 

This loss represented one of the key strikes against the president’s strength 

and heralded-in a new era of inverted legislative power, which has persisted as of 

this writing (2010). The inversion of power, from the president to Congress, 

profoundly transformed the legislative process: the president exercised diminished 

control over the legislative agenda;119 more bills by legislators were introduced and 

enacted, fewer of the executive’s bills were introduced or enacted, bills took longer 

to secure congressional approval, and a higher percentage of bills were enacted 

with amendments (Weldon 2004). In the 57th legislature, the President was rolled 

on one out every five bills he presented (Alemán 2006b, 147), effectively forcing the 

PRI to cooperate with the opposition on key issues. 

                                                 
119 The steering committee sets the legislative agenda in each chamber. Agenda control depends on 
the relative number of legislators in that chamber. Thus in a situation where the PAN and the PRD 
control 54% of the votes, the PRI will have to negotiate to place its issues on the chamber’s 
legislative agenda. See Alemán (2006a). 
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Jeff Weldon120 notes how just over 200 bills were introduced in 1994-97 

when the PRI still retained control over the legislature. But during the 1997-00 

minority government, that number more than tripled to well above 600. The trend 

would persist throughout President Fox’s tenure. In short, as might be expected, 

minority government increased the clout of Congress at the expense of the 

president.  

The results of this inverted power structure were immediate. Power-ceding 

measures devolved power to Congress. The following measures undertaken during 

the Zedillo administration provide an illustration of the numerous ways power was 

devolved. Congress and the President: 

• Completed an overhaul of the Supreme Court, forcing all 26 justices to 
retire and replacing them with a court of eleven (Crespo  2004; Andrade; 
Martinez Espinosa  2005, 71-73).  

• Further strengthened the Federal Electoral Institue (IFE) in 1996 (Crespo  
2004, 73), and strengthened e-accountability (e.g. COMPRANET). 

• Amended Article 105 of the constitution, giving legislators 30 days to 
challenge the constitutionality of any law (Camp  2003, 203). 

• Completed a re-structuring of Congress, culminating in the Organic Law of 
1999 (Weldon  2004). 

• Established Electoral Commissions at the Municipal level (Wise  2003), and 
amended Article 115, bestowing the "order of government" on 
municipalities (Grindle  2007, 32). 

• The National Human Rights Commission was granted full constitutional 
autonomy in 1999 (Ackerman  2007, 136-137). 

• Established the Federal Superior Auditor (ASF) in 2000 to oversee 
government expenses in all three branches of government (Guerrero  
2002). 

• Reformed the Federal Act of Administrative Procedures in order “to 
increase transparency in the drafting of regulations by the executive 
branch” (Clarkson  2003, 227).  

                                                 
120 I gratefully acknowledge a powerpoint presentation entitled, “Executive-Legislative Relations in 
Mexico, 1917-2005” provided by Jeff Weldon, Director of Political Science at Mexico’s Instituto 
Tecnológico Autónomo de México (ITAM). All figures are based on Weldon’s research.  
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• Relinquished government control over private sector workers’ pensions 
(Madrid 2003, 61-96). 

Perhaps the most significant reform was the Organic Law of 1999, which effectively 

institutionalized minority government, (Weldon 2004, 140-144). In 1999 the 

legislature enacted the greatest number of constitutional reforms (ten) of any 

single year in Mexico’s modern political history. 

Overall, sweeping policy changes to Congress and the Supreme Court 

leveled the playing field, improving government accountability and obliterating 

old-style presidential power. It reduced the presidency to the comparatively 

meager powers listed in the Mexican Constitution. In effect, Zedillo’s reform 

efforts not only helped to restore credibility, but they institutionally bound future 

presidents. It would become more difficult for presidents to legislate without the 

cooperation of at least one additional party in Congress. In short, future presidents 

would be hard pressed to delay or resist reform supported by the majority 

opposition. Ultimately, presidential legislative weakness would work in favor of 

sweeping transparency reform. 

 

2.6 Stronger News Media 

 
Last section began to analyze how presidential weakening led to a positive 

feedback loop for the news media. In this section I analyze the consequences of 

this trend on the press, support for access to information, and the failed 1997 

media reform attempt, which included a provision for access to government 

information. I find that the process of institutional reform described last section 

directly affected the value that legislators placed on media publicity. Because of 

greater demands for coverage, the press enjoyed greater freedom. Under 

conditions of minority government, this freedom would be used to influence a 

newly de-monopolized policy agenda, a phenomenon analyzed in part three of this 
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chapter. I find that just as the political clout of the news media grew, so too did its 

reliance on good information. Interest in accessing reliable official information 

sprang from legal concerns arising from libel charges, and the desire to outsell 

competitors.  

One of the factors that contributed most decisively to the increasing 

agenda-setting capacities of the media was the weaker bond between 

congressional legislators and the president. The trend began in 1995, when Zedillo 

promised not to select his successor, as had traditionally been the custom.121  The 

old system ensured greater loyalty from legislators: a president’s successor was 

beholden to respect his predecessor’s preferences, which privileged the career 

advancement of loyal legislators. A legislator’s advancement could not be earned 

by reelection, which remains unconstitutional in the federal Congress. Instead, 

legislators typically relied on presidential sponsorship to move forward.122 Reliance 

on the president acted as an incentive for voting discipline and loyalty (Weldon 

1997, 248).  

The discipline still held in the 57th legislature, PRI voting cohesion 

remained virtually perfect (99.6 percent123) under President Zedillo. But Zedillo 

had essentially transferred the power of career advancement to the National 

Executive Committee. Legislators now had to impress a number of people who 

might veto their career advancement. Unsurprisingly, politicians turned to the 

news media to enhance their name recognition and bolster reputations. The 

independent press provided free positive publicity for those willing to speak out in 

favor of its editorial agenda.  

                                                 
121 Referred to as El Dedazo (the big finger) 
122 This is to say, sponsorship was needed to stand for election at another level (through an 
intermediary such as, for example, a governor) or appointment to a position within the executive 
(at the federal, state or municipal level).  
123 The author gratefully thanks Jeff Weldon, who provided a powerpoint presentation from which 
all legislative figures were derived. The presentation is entitled, Executive-Legislative Relations in 
Mexico, 1917-2005. 
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As a PAN legislator would confide years later, the news media during this 

period “was displacing the political class in setting policy criteria.”124 Mexican 

media scholar Raúl Trejo Delarbre called it, “reverse subordination” (Carreño 

Carlón 2004, 6). As political competition expanded, news media coverage became 

an increasingly coveted commodity. This observation has been empirically 

substantiated; greater contestation is associated with greater media influence 

(Hobolt and Klemmensen 2008). The news media not only cues legislators on what 

is important to support (or not support) but during these periods legislators place 

greater demands on the media to “promote or negotiate agendas and policy 

options” (Davis 2007, 189-190). A weaker president and greater competition 

increased demands for favorable news media coverage.  

Under these circumstances, one of government’s remaining tools of press 

control was the power of exclusion: excluding critical news media outlets from 

accessing officials and governmental information. It was a strategy subtle enough 

to avoid widespread news media disapproval and at once powerful enough to send 

a costly message to offending outlets.  

Denying access to information had always represented a first-order strategy 

for politicians. When President López Portillo stopped the flow of subsidies to 

Proceso in 1982, he also denied Proceso reporters the privilege of accompanying 

him on presidential trips, as was the custom for reporters from national outlets. 

Under President Salinas, Proceso, El Financiero and El Economista were all barred 

from attending an important press conference at Los Pinos in 1990 (the 

presidential residence) (Lawson 2002: 39). As late as 1996, government secretaries 

drew up blacklists of journalists and media outlets to be stonewalled (Lawson: 

2002: 39).  

                                                 
124 Personal interview, Ricardo Cervantes, October, 2007. 
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Just as increasingly desperate politicians had begun to deny access to 

documents and officials on a more regular basis, press outlets were becoming more 

concerned with better information. Market forces were having an effect on the 

demand for information. Good information was good for business; accessing 

reliable information meant beating the competition to truth-seeking customers. 

And competition had increased substantially subsequent to the Tequila Crisis of 

1994-95 when government was forced to reel-in its lavish spending on the press 

(Hughes 2006b, 137).  The top four newspapers in Mexico account for just over 

forty percent of the entire market, one of the more competitive markets in Latin 

America (for a comparative perspective refer to table 4.6 in Chapter Four) 

(Mastrini and Becerra 2006, 206). As it turned out, one of the positive aspects of 

the outdated subsidy-intensive system was that it spawned a multitude of 

publications; those publications would eventually strive to outdo each other on the 

quality of their information. Press outlets competed to bring in media consumers 

and advertisers.  

Yet in practice, access to documents was unreliable if not practically 

impossible. Government tended to treat all information as classified because it 

possessed no archiving system for official documents.125  Urging officials to find a 

document was one issue, another was convincing government agencies that 

disclosure was in their interest. Veteran journalist Susana Zavála recalls, “either 

you had to know someone, you got it through a leak, or you had to buy it.” 126 

Official information also became less trustworthy as the stakes of political 

competition grew and government desperately tried to cover up incompetence and 

                                                 
125Personal interview, ErnestoVillanueva, August, 2006. 
126 Personal Interview, September, 2007. 
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graft. News outlets became weary of “official” reports and increasingly demanded 

access to official documents.127  

Reliable information also provided professional edification and a means of 

guarding against libel charges. Mexico’s most prestigious newspaper, Reforma, had 

been sued several times for libel, including in 1996 by Senator Alberto Santos and 

in 2001 by the former Mayor of Mexico City, Rosario Robles. Throughout, Reforma 

demanded greater access to decisions surrounding the court cases, without 

success. If the press could access certified information, rather than hearsay, it 

could deter costly lawsuits. As it stood, all judicial reasoning that underwrote court 

decisions was considered secret, and could not be publicly accessed (Blake and 

Blake Bohne 2009, 1).  

Publications such as Reforma, Proceso and later La Jornada and El Universal  

(Hughes 2006a, 109-111), gained prominence by professionalizing their staffs with 

in-house journalistic and ethical instruction,128 which in turn led to greater media 

rights commitments (Hughes 2006b, 2006a; Lawson 2003). Greater media rights 

commitments would in turn demand enhanced professional tools and rights, such 

as disclosure legislation. In Mexico, news media professional associations played 

little part in this modernization process129--it was the market, legal reasoning and 

the conviction of owners and editors that motivated outlets to professionalize. 

Yet modernization was an uneven, incremental process. Despite the 

incipient democratization of the news media, only a handful of news media outlets 

had become truly independent by the time Zedillo took power. By and large, the 
                                                 
127 Personal interview, José Carreño Carlón, September, 2007. Later I will show that Reforma 
expressed considerable interest in the right during 1997, and even before this date. 
128 Reforma had been engaging in this sort of training for much longer than any other publication in 
Mexico.  
129 Of the two salient non-governmental associations, one found itself paralyzed by political 
divisions, Fraternidad de Reporteros Mexicanos, and the other, Asociación Mexicana de 
Investigadores de la Comunicación, consisted of a small elite cadre of journalists (under 150) whose 
association did little to contribute to political debates. The power of the Mexican media lay 
squarely with maverick companies and the television duopoly of Televisa and Azteca. 
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news media remained prisoner to decades of conditioning: outlets transcribed 

official statements rather than analyzed them, and few outlets were willing to stick 

out their necks. As a 1997 attempt to reform the news media would once again 

illustrate, the complacent ancien régime news media still spoke loudest. 

 
2.6 a)   The 1995-97 Reform Attempt   

  
In February of 1995, President Zedillo acquiesced to PAN and PRD130 

demands to sponsor congressional forums on media reform. In specific, reformers 

sought to address press ethics, access to public information, government subsidies, 

concessions and regulation. More generally they sought to reform a media system 

still very much favoring the PRI. The hegemonic party received substantially more 

press coverage131 than other parties during the 1994 elections (Hughes and Lawson 

2004). Media regulation was also outdated and unfair. Television concessions were 

virtually impossible to obtain. The press law had been written in 1917 and included 

questionable statutes such as an expansive libel (desacato) law that was rarely, but 

selectively enforced.132 Anachronistic competition regulation and discretionary 

flows of state advertising sustained a reduced but still sizable loyal news media. 

Congress organized public forums in June of 1995 (Navarro Rodríguez 2004, 

61-63). Similar to the public forums held nearly 15 years beforehand, they involved 

thorough deliberation: 700 presenters advanced more than 3000 individual 

proposals. A Special Commission on Social Communication, composed of 36 

deputies, worked for almost two years to come up with a Federal Social 

                                                 
130 Partido de la Revolución Democrática, a left-leaning party and the third largest after the PRI and 
PAN. 
131 In 1993, the Federal Electoral Institute (IFE) established media slots for the promotion of political 
parties, but this did little to counter the lob-sided news media coverage that private networks and 
newspapers assigned to parties. 
132 Articles 3, 23 and 34 of the 1917 Press Law regulated the concept of libel. See, Centro por la 
Justicia y el Derecho Internacional, < http://www.cejil.org/documentos.cfm?id=45>. 
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Communication Law133. The most public face of the law was maverick PAN Senator, 

Javier Corral.134  

  The initiative was presented on the 22nd of April, 1997, only months before 

the PRI would lose its majority status in Congress for the first time ever.135 Access 

to public information was addressed in several of the bill’s articles. Article 2 

affirmed the right; Article 24 addressed the reserved period for exempted 

information (30 years); and Article 51 defined the scope of disclosure. It 

represented only skeletal fragments of what a standard access to information law 

should approximate; at best it could be regarded as a baby-step to a stand-alone 

law.  

The proposed bill—the result of years of deliberation—elicited a shrill 

response from much of the change-adverse media. Headlines reflected a fierce 

rejection of the reform: “Representatives attempt to control the press;”136 (El 

Heraldo) “The initiative advanced by the PAN and PRD will impose gags;”137 (El 

Excelsior); “Representatives want to censure and take away concessions from the 

media”138 (La Prensa).139 Even more independent outlets stood against the bill, 

such as El Universal. According to Chief Editor Roberto Rock, “they wanted to do 

too much, including setting up an institute to monitor the press.”140 The only 

publication that set an agenda for the reform was Reforma, which published 33 

news items on the issue in 1997. Reforma’s coverage demonstrated a clear interest 

                                                 
133 Ley Federal de Comunicación Social 
134 The leaders of the initiative in the Chamber of Deputies were representatives María Teresa 
Goméz Montt of the PAN and Ana Lilia Cepeda of the PRD.  
135 July 6th, 1997. 
136 “Pretenden los diputados controlar los medios” 
137 “Impondría mordazas la iniciativa que impulsa AN y PRD” 
138 “Quieren diputados censurar y quitar concesiones a medios de comunicación” 
139 I gratefully acknowledge headlines and explanation of the 1997 reform from Fidela Navarro 
Rodríguez (2004: 61), who originally derived the headlines from an article by Edith Barajas (1999). 
140 Personal interview, August, 2006. 
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in access to information141 although its support for the overall reform remained 

ambiguous or modest at best.   

 Presiding over his majority government, President Zedillo willingly 

succumbed to the outcry of the media in the spring of 1997, and abandoned 

support for media reform.142 In a public relations canard, the President claimed 

that the right to “free” expression was more important than reform.143 It was 

obvious the government did not wish to see the news media become more 

democratic or gain access to privileged information. According to one of the bill’s 

authors, the PRI appointee to the National Radio, Television and Film Commission 

had tipped off the news media that legislation sought to curtail lucrative 

concessions.144 The duopoly of Televisa and TVAzteca stood firmly against 

proposed reform, mounting a campaign against what they referred to as La Ley 

Mordaza (The Gag Law).  

Overnight, the issue became a political hot potato that few legislators dared 

touch. The bill’s most public promoter, Senator Javier Corral of the PAN, suffered 

what many recognized as a vicious defamation campaign by the news media. The 

PAN blamed media owners, many of whom had apparently “not even read the 

bill.”145 They also held the PRD responsible for having retracted their support when 

negative publicity flooded in. The press reaction sent an undeniable signal that 

collusion still prevailed: the ancien régime media had effectively set the agenda, 

endorsing not democratic advancement, but rather the status quo.  

 There were three principal reasons why the news media rejected the idea of 

reform. First, the right to information raised the specter of the failed 1981 reform 

                                                 
141 Articles such as “Señalan Crisis de Credibilidad.” (2 March, 1997), “Los Flujos de Información en 
Norteamérica (10 April, 2007) and “Solicitarán Acceso a las Cuentas Públicas.” (17 April, 1997),  serve 
as examples. 
142 “Otro Fracaso Ley de Información” Proceso, 20 December, 1998. 
143 Ibid. 
144 Deputy María Teresa Gómez Montt, quoted in Navarro Rodríguez (60). 
145 Ibid. 
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and memories of what was perceived as government’s attempt to put a leash on 

the press.  Second, as an omnibus bill, the measure was too ambitious. It lumped 

information rights together with efforts to enforce media ethics and regulate 

concessions, among other issues. And third,  insufficient emphasis had been 

placed on differentiating “access to information” from the much tainted term, “the 

right to information;” in other words, it was misunderstood how “access to 

information” represented a benefit to the press rather than an obligation. In 

interviews, several journalists additionally noted how media professionals who did 

understand what access to information meant seemed to view it unfavorably. 

Established media professionals had worked hard to cultivate their sources over 

the years and treated information as a private good. Consequently, they harbored 

reservations about seeing access become a public good. 

In essence, the press feared jeopardizing the familiar status quo.146 The 

consequences were likely to include a “leveling of the playing field”147 and the 

prospect of being exposed to greater competition through a cutback in subsidies 

and an increase in concessions.  

 Key legislative supporters of the 1997 bill sought redress for government’s 

failure to reform. They appealed to the Special Rapporteur for Press Freedom in the 

Americas within the OAS, charging that the Zedillo administration had 

contravened international agreements on access to government information by 

denying reform. The maneuver drew publicity to the cause and in 1998 Congress 

convened a forum entitiled The Right to Information in the Framework of State 

Reform in Mexico.148 Discussion led to naught. The previous year’s news media 

                                                 
146 Personal interview, Raúl Trejo, September, 2007. 
147 Personal interviews with Luis Miguel Carriedo, August, 2006; Ernesto Villanueva and Juan 
Francisco Escobedo, March, 2003.  
148 El Derecho a la Información en el Marco del Estado de México, held from the 6th to the 9th of 
May, 1998 by the Commission on Radio, Television and Cinematography in the Chamber of 
Deputies.  
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reaction had had a chilling effect, once again hampering legislative advancement. 

Leaders were unwilling to risk negative coverage by supporting such a contentious 

issue prior to the crucial presidential contest of 2000. 

 The PAN and the PRD steered clear of revisiting controversial media 

reform, even despite having won control of Congress for the first time ever in the 

July 1997 legislative elections. Although legislative conditions had initially 

appeared promising, knee-jerk news media rejection of legislation hinting at 

information regulation precluded further debate.  

 
2.7 Growing Prospects and Obstacles to a  

Strong Access to Information Law 
 
The failed 1995-97 reform was in many ways a blessing in disguise. It had 

prevented the enactment of inadequate disclosure regulation. Most importantly, it 

stimulated interest, organization and incipient support among the news media and 

an informal epistemic community. In this section I find that there existed 

considerable interest in reform prior to 2000, among all sectors of society, but 

principally the press. Press coverage elicited statements of interest from a broad 

assortment of actors, which therefore makes it difficult to estimate just how broad-

based interest really was. I also find that from early-on President Fox intended to 

make an access to information law one of his signature reforms.  

A community of principle-driven experts had quietly coalesced over the 

course of two decades. Mainly populated by academics and ex-office holders 

turned advocates of democratic reform, it included such figures as Jorge Carpizo 

(once Rector of the Autonomous National University of Mexico (UNAM), head of 

the Supreme Court and Minister of the Interior), Luis Javier Solana (once Secretary 

of Communication), and the academics Sergio López Ayllón and Ernesto 

Villanueva, both of whom had completed doctorates focusing on access to 

information legislation. Subsequent to the 1997 reform, Ernesto Villanueva of the 
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Iberoamericana plugged away at the access theme by writing editorials for 

prestigious journals, magazines and the major newspapers. 

 The principal task appeared to be disentangling the concepts that had been 

conflated in previous attempts to regulate the 1977 amendment: “the right to 

information will be guaranteed by the state.” In a February-April 1996 article in 

Revista Mexicana de Comunicación, Villanueva underlined the crucial distinction 

between the right to information as an issue of regulating the legal, market and 

ethical dimensions of the news media, versus the right to information as in access 

to government information. Whereas in a five year period, from 1989 to 1994, only 

three articles in Revista Mexicana de Comunicación dealt with access to 

information in any depth, in 2000 the same number of articles would appear in 

that year alone. The epistemic community that supported access to information 

clearly sensed opportunity in presidential alternation. 

Civil society organizations had also placed the issue prominently on their 

agendas. In October of 1999, Reforma reported on a group of 250 people, 

representing dozens of different NGOs, who insisted that presidential candidates 

respond to a list of five demands, one of which was “to guarantee the right of 

information on public issues.”149 All presidential candidates pledged their support 

for access.  

 Upon the election of Vicente Fox in July of 2000, an impressive flurry of 

activity for an access law erupted. Four different conferences—with direct 

involvement and sponsorship of several media outlets—considered the topic of 

access to information over the course of the year.150 In the summer of 2000 the 

Mexican Club of Journalists celebrated Freedom of the Press Day by declaring their 

                                                 
149 “Solicitan ONG a Fox Cumplir Compromisos,” Reforma. 9 September 2000. 
150 Medios de Comunicación y Procesos Electorales (May 2000); El Derecho a la Información y los 
Derechos Humanos (September 2000); La Propiedad de los Medios y el Acceso Ciudadano en 
América Latina (November 2000); El Primer Congreso Nacional de Derecho a la Información y los 
Derechos Humanos (November 2000).  
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support for an access to public information law.151 In August, the influential non-

governmental organization Transparency International met with President Fox to 

discuss strategies to diminish corruption and increase transparency. Two months 

later, in October, Transparency International insisted upon the need for several 

access to information provisions.152 At the same time, a leading business 

organization, the COPARMEX,153 demanded identical transparency measures.154 

And in September of 2000, the same broad alliance of NGOs that had demanded 

access to information a year earlier again sought reconfirmation from government 

that reform would be forthcoming. NGOs, press associations, business 

organizations and the international community had clearly increased their activity 

in support of information legislation. Most importantly, their voices were being 

heard because media outlets were providing space for the issue. 

 The news media had clearly sensed the public’s concern with issues related 

to greater transparency. Surveys show that in 2001 citizens believed corruption to 

be the most important national problem, with 30 percent of respondents choosing 

corruption over public safety (26%), poverty (20%) and the economy (14%).155 Yet 

it is doubtful to what extent a “transparency” mechanism such as access to 

information might have given citizens cause for hope. After all, only seven percent 

of citizens viewed a lack of transparency as one of the causes of corruption.156  

President Fox made transparency the common denominator of his 

successful electoral platform. Yet the President’s goals lacked specifics; they seem 

to have been conceived in more general terms, such as “a frontal attack on 

                                                 
151 “Soy Defensor de PEMEX, Dice FLO,” El Universal . 19, March 2000; and, “Piden Legislar Derecho 
a Información” El Universal 7 June, 2000. 
152 “Piden Apertura de Información,” Reforma. 12 October, 2000. 
153 Confederación Patronal de la República Mexicana (The Mexican Employers’ Association) 
154 “Pide IP Acceso a la Información,” Reforma, 12 October, 2000. 
155 Based on Corruptometro Surveys published by Bailey and Paras (2006, 65). 
156 Ibid. 
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corruption,” and “government at the service of citizens.”157 The federal 

government’s National Development Plan 2001-2006158 spoke of “extending new 

forms of access to information.” But all documents stopped short of promising 

comprehensive access to information legislation.159  

Still, there is clear evidence that the issue was far from being ignored. One 

of the leaders of the 1997 failed media reform initiative, PANista Senator Javier 

Corral, presented the issue to Fox at an August 2000 presidential transition 

meeting. Fox responded affirmatively, according to Corral, but insisted that the 

Senator confine himself to a consulting role, because the President wanted the 

executive to submit the law to Congress.160 It is clear from the words of Corral, 

among others, that President Fox placed value on controlling transparency 

initiatives. After all, “transparency” formed the common denominator of the 

president’s speeches and was arguably the most symbolic emblem of his “campaign 

for change.”   

 

2.8 Why Legislative Weakness Augured Well for Sweeping Reform 

 
Yet it remained unclear to what extent the President could make good on his 

promises. As discussed in part one, absolute majorities combined with absolute 

                                                 
157 “Campaign 2000: Divergencias del Nuevo Congreso,” Reforma. 2 April, 2000. 
158 Plan Nacional de Desarrollo 2001-2006, Presidencia de la República. Available at:  
<http://www.economia.gob.mx/pics/p/p1376/PLAN1.pdf> 
159 There are a few indications of government’s intention to legislate on the matter, including a 
document entitled, “Elements for judicial policy” by the Judicial Coordination, Transition Team 
(Elementos para una política juridical, Coordinacion Juridica del Equipo de Transicion) in 
September of 2000. But government’s Work Plan (Anual de Trabajo) for 2001 (in the Gaceta 
Parlamentaria no. 700, 5 March, 2001) did not mention legislation on access to information, neither 
in General Objectives nor in the Specific Objectives. The Commission on Governance and Public 
Security (Comisión de Gobernación y Seguridad Pública) mentions addressing the responsibilities 
of public servants and reforms to relevant laws, but no access to information law. Nor is mention 
made of an access law in the General Work Plan 2000-2003 (Plan General de Trabajo, Gaceta 
Parlamentaria, no. 652, 15 December, 2000) for the Commission on Citizen Participation.  
160 Personal interview, Javier Corral, September, 2007. 



 

121 
 

obedience previously bestowed the Mexican president with unlimited legislative 

power. Rites of deference and absolute majorities veiled the relatively limited 

formal constitutional powers of the office.  

The legislative weaknesses and political difficulties of President Fox were 

numerous; and the news media, both independent and ancien regime, had good 

reason to assume critical stances toward President Fox. In this section I analyze 

how both of these factors, legislative weakness and a critical news media, augured 

favorably for a strong access to information law.  

Mexican presidents possess among the weakest powers of their ilk in Latin 

America, with limited decree power, only a veto to back up threats (Nacif 2005, 3-

5), few exclusive rights of introduction,161 no ability to unilaterally call a special 

session of Congress, and weak agenda-setting powers.162 Perhaps most 

importantly, the Mexican president has no significant negative-agenda setting 

powers to prevent undesirable legislation from going up for a vote. Unlike most 

countries, including Argentina, deputies who wish to discharge a bill from 

committee can appeal to the Chamber’s directorate. During the 58th legislature 

(2000-03) Fox would be “rolled” five times; in other words, the PAN voted against a 

bill scheduled by the opposition—and lost on five separate occasions (Alemán 

2006a, 145-148). More than any president before, him, Vicente Fox would 

demonstrate the limited capabilities of the Mexican Presidency.  

 As illustrated by table 2.2, both chambers were controlled by the largest 

plurality, the PRI, throughout virtually the entire Fox presidency.163 Presidential 

                                                 
161 This means that the president does not have exclusive rights to introduce legislation on 
governance reform, or fiscal matters, for example.  
162 To change the day’s agenda, a request has to be directed to party leaders, who then petition the 
Mesa Directiva (Directorate). Urgent cases can go straight to the Mesa. Essentially, a majority, or 
two of the three parties need to agree in order to change the day’s schedule. See Alemán (2006b, 
145-148). 
163 Fox’s coalition with the Partido Verde Ecologista initially gave the President a plurality in 
Congress, but this party’s support was quickly lost. See same paragraph. 
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candidate, Vicente Fox had made unreasonable legislative and political 

promises.164 As President he possessed neither the legislative numbers nor the 

political negotiating skills to make good on them. His situation in Congress was 

straightforward: he lacked legislative majorities and strong constitutional powers 

and prospects for cooperation appeared dim. His administration offered the PRD 

three cabinet positions for its cooperation in Congress, which the PRD refused 

(Lawson 2004, 142). Fox did manage to secure the support of the Green Party 

(PVEM165) before winning the election. But partly because the President 

overlooked PVEM leaders for cabinet posts, he lost this party’s support only nine 

months after taking office. Later, the President made an idle appeal for a “National 

Pact” in support of his reform agenda, but received little support.  

To add to difficulties, Fox lacked the full support of his own party (Dresser 

2004; Shirk 2005; Lawson 2004). In his run for the 2000 election, “The Cowboy 

Candidate” had largely bypassed the PAN party organization, fielding himself as 

the party candidate for president with little formal consultation. Fox had operated 

a parallel campaign finance organization outside the party structure, known as 

Friends of Fox. Once elected, Fox had placed friends in key cabinet positions in lieu 

of PAN stalwarts. In his first year in power, on several occasions it was noted that 

President Fox failed to consult with his congressional leaders166 (Baer 2004; 

Dresser 2004; Yun-yu 2006). 

Given limited support in Congress and even his own party, the President’s 

reform hopes appeared unrealistic. In many ways they were.167  As a candidate, Fox 

                                                 
164 For example, Fox had originally promised to deliver seven percent yearly economic growth. But 
this promise had to be revised several times during 2001, eventually flattening out to a paltry 0.4 
percent growth for 2001-02. See LatinNews.com, WR-01-25. 
165 Partido Verde Ecologista de México. 
166See, for example, “What Happened to Fox’s Management Skills?” Business Week, 16 July, 2001.  
167 See, for example, “Mexico: The Fox Revolution is Spinning its Wheels,” in Business Week, 12 
December, 2001. 
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had promised he could resolve the Chiapas and the indigenous (EZLN168) question 

in “15 minutes” (Lawson 2004, 142) and in his first months in office the President 

sought to have the EZLN address Congress. But despite Fox’s best efforts, the PAN 

voted against the presentation, much to the administration’s embarrassment (Yun-

Yu 2006).169 Indigenous Rights reform was widely viewed to be a failure; the EZLN 

returned to Chiapas without laying down their arms. This failure apparently 

convinced opposition politicians to avoid future drives for constitutional reform.170 

Numerous other first-year policy reform failures have been documented, including 

energy and tax reform (Yun-yu 2006).  

The highly ideological policy issues at the center of Fox’s agenda elicited 

predictably partisan responses from the PRI and PRD bases, balkanizing parties 

and inciting the left-leaning media. Fox’s frustration with Congress became 

evident as early as six months into his first term, when the President started to 

issue decrees.171 This blunt approach to law-making demonstrated not only the 

degree to which the President had become desperate, but also his legislative 

ineptitude172 As one PRD legislator put it, "the relationship between the executive 

and legislative branches is even worse than it was under PRI rule."173 Political 

animosities ran so deep that Congress refused to approve an April, 2002, request 

from the President’s office to visit the U.S. and Canada— the first time a president 

had ever been denied such a routine request.  

Second, balkanization led to inevitable public disaffectation and not only 

jeopardized the President’s image, but also the legislature’s. As several Mexico 

                                                 
168 Ejército Nacional Liberación Zapatista. 
169 See, “Slow Start,” The Economist, 31 March, 2001. The terms of the presentation in Congress were 
restricted, and went ahead without the PAN’s dissent. 
170 Personal interview, Senator Maria Dulce Sauri, August, 2006. 
171 “La Frustración de Fox.” La Jornada 29 June, 2001. 
172 See, for example, “What Happened to Fox’s Management Skills?” Business Week, 16 July, 2001. 
173Mexican Deputy Rosario Tapia quoted in, “Mexico: The Fox Revolution is Spinning its Wheels,” in 
Business Week, 12 December, 2001. 
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scholars have noted, minority government did not diminish overall legislative 

production, but the type of laws enacted (Nacif 2005; Negretto 2006; Lehoucq et al. 

2008; Díaz Gómez 2004). As discussed in the dissertation’s introduction, when 

presidents are weak they are best able to enact “consensus reforms,” which parties 

cannot reject without risking serious political costs. Transparency reform was just 

such a “consensus reform,” on which parties were able to “lay down arms.” 

 Resentments and legislative failures brought to light by a critical news 

media had a devastating effect on the President’s popular support. From a first 

year high hovering around 70 percent, the President’s public approval dropped to 

59 percent in August 2001174 and down to 47 percent in March of 2002 (Lawson 

2004, 140).  

Yet in many ways, the party and media dynamics engendered by Fox’s 

legislative weakness augured well for transparency reform. On the inter-party 

level, combined with his highly ideological program, his weakness benefited 

transparency reform on two levels. First, a lack of legislative support and 

numerous half-baked and failed reforms rendered the President more eager to 

secure the opposition’s support and score a resounding legislative success. Fox 

intermittently175 courted the cooperation of the PRI. It was the party that most 

resembled the PAN ideologically, and controlled the decisive median vote in a 

Congress (Nacif 2005). In order to avoid inciting the PRI and worsening the 

administration’s fortunes, Fox made symbolic concessions. Most fatefully, he 

                                                 
174 “Fox Mantiene sus Calificaciones.” El Universal. 1 December, 2002. 
175 Many blame Fox’s lack of support on a lack of political coherency.  For example, at the same time 
as Fox tried to secure PRI loyalty, the PAN was busy digging-up dirt on the PRI’s illegal campaign 
finance machinations, and what would become known as the PEMEXgate scandal (Martinez 
Espinosa 2005, 80-82).  
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mothballed an important campaign pledge, a Truth Commission into historical 

abuses.176  

The decision not to proceed with this “historical reckoning” provoked 

considerable internal debate and external protest. The long-suffering PRD and left-

leaning activists expressed betrayal.  Within the administration, the Secretary of 

Foreign Affairs, Jorge Castañeda, supported a Truth Commission. Santiago Creel, 

Secretary of the Interior, thought a historical inquiry legislatively 

counterproductive because it would incite the PRI.177 Ultimately, conflicting 

opinions resulted in inaction. This symbolic surrender had the unsurprising effect 

of increasing expectations for a surrogate measure—an access to information law. 

On the intra-party level, PAN legislators had incentives to make sure Fox 

adopted a strong transparency law. As part three will illustrate, Fox’s outsider 

status and his cabinet’s underrepresentation of PAN stalwarts rendered policy 

entrepreneurs intent on seeing the government bound by a strong law. On a 

second level, the PAN had built a strong historical record for supporting media 

freedom and access to information reform, most recently displayed during the 

failed 1995-97 reform attempt, as discussed last section. Policy advocates expected 

the Fox government to fulfill the PAN’s stated and historical commitments to both 

open government and the media. 

The highly charged legislative situation also benefited the news media’s 

ability to promote sweeping transparency reform. On a general level, the 

independent, modern press saw the “government of change” as an opportunity to 

consolidate greater political influence and respect for themselves (Sarmiento 2005: 

285). For much the same reason, they sought to keep the President faithful to his 

                                                 
176 This truth commission would ultimately be replaced in 2002 with a Special Prosecutor for Social 
and Political Movements of the Past (FEMOSPP), which would turn out to be highly ineffective. See 
Doyle (2006). 
177 Interpress Service 15 June, 2001177 La Jornada. 1 June, 2001. Available at 
<http://www.jornada.unam.mx/2001/jun01/010607/006n1pol.html> 
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promises of sweeping change. Under prevailing legislative conditions, the press 

could leverage the president’s weaknesses in order to promote its agenda.  

Table 2.3 

  
 
In previous administrations, conversely, news media would have worried 

about political retribution. In earlier eras, media revelation of abuses were less 

likely to appear because Presidents were constrained by fewer checks. Legislative 

dominance meant they depended less on cooperation and public approval to 

advance policy and could afford to absorb a certain amount of criticism. In other 

words, the benefits of punishing the press frequently outweighed the 

consequences. In contrast, Fox had not only promised to respect press freedoms 

and renounce manipulative tactics (as will be illustrated in greater detail in part 

three), he also depended heavily on favorable press coverage in order to achieve 

his policy goals and gain recognition for them. Fox would work to meet news 

media demands as a means of improving his legislative and popular prospects and 

avoiding criticism. 

On the other side of the press spectrum, the ancien régime press saw the 

Fox administration as a threat. In line with the PAN’s ideology of a less intrusive 

and free-spending government, the new President had promised to reduce 

spending on the news media, especially on official government advertising. Table 

Year, President Millions of Pesos
2000 (Zedillo) 2638.6
2001 (Fox) 2547.8
2002 1461.7
2003 3010.4
2004 2018.6
2005 2238.4
2006 >5000

Government Advertising Totals

Source: Source: Esteinou Madrid (2006, 24) 
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2.3178 illustrates the general downward trend in spending on government 

advertising, with the obvious exception of election years (2003 and 2006). 

For different reasons, then, both the modern, independent press and the 

ancien régime press shared motives that would justify assertive, critical postures 

toward the administration. The former wished to secure even greater political 

influence, and the latter resented its shrinking benefits. Less than a year into his 

term, Fox was said to be “in open conflict with the country’s print media, accusing 

it of being overly critical to undermine his authority.”179 Although this critical 

stance may have hurt Fox’s ability to advance most of his agenda, the third part of 

this chapter will illustrate that it helped advance self-binding transparency reform.  

In sum, these normally unpropitious political conditions—presidential 

partisan and constitutional weakness, intra-party resentments, a fractious 

Congress and a critical news media—augured surprisingly well for sweeping 

transparency reform. The upcoming third part of the chapter provides rich, 

empirical substantiation for these claims.  

 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
178 These figures originate in two sources: “Fox Ha Gastado 10 mdp para Pagar Monitoreos.” El 
Universal. 23 December, 2005; and, “Iniciativa de Ley Federal de Comunicación Gubernamental a la 
Cidadanía,” Grupo Parlamentario del Partido Revolucionario Institucional (PRI), Cámara de 
Senadores, LIX Legislature, México. 8 December, 2005. Pages 3-5. 
179 “After the Honeymoon.” LatinNew.com Weekly Report. 13 November, 2001. 
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PART 3 CHAPTER 2. THE NEWS MEDIA AS A DRIVER OF 
 SWEEPING ACCESS TO INFORMATION REFORM 
 

Part two illustrated how expanding political competition and diminishing 

presidential clout shifted the government-media balance of power in the media’s 

favor. Greater interest in accessing quality government information arose due to 

concurrent increases in market competition, the emergence of an independent 

press and desperate governmental attempts at controlling access to newsmakers 

and documents. Despite this trend, a problematic 1995-97 media reform bill 

providing for very basic access to information statutes led to media opposition, 

especially from the ancien regime news media. The reform did, however, foment 

greater public interest in access to information, which ultimately found expression 

in president-elect Vicente Fox’s stated commitment to transparency. Finally, I 

argued that President Fox’s legislative and constitutional weaknesses augured well 

for a freedom of information law for two principal reasons. First, the President’s 

weak legislative powers provided incentives for the administration to achieve an 

unqualified policy victory and for multi-partisan support to emerge. Second, 

legislative weakness in the presidency and conflict in Congress empowered the 

news media, providing the press with the ability to influence the scope of political 

support for a strong law. 

In order to substantiate these claims, the following sections I present and 

analyze empirical evidence based on the 2000-2002 press campaign for access to 

information. The first section provides a brief synopsis of the Grupo Oaxaca’s 

campaign. The second section lays out the methodology and findings of an original 

content analysis examining news media coverage during the first years of the Fox 

administration. I find evidence of a strong news media campaign. Evidence 

suggests that this campaign influenced and augmented presidential commitments 

for a sweeping measure. It did so by attracting supporters and legislative 
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entrepreneurs who challenged the Executive branch’s ownership of the policy. 

Coverage also served a didactic function, issuing specific, critical demands. On the 

whole, news media influence came from voluminous, focused coverage that 

balanced sharp criticism with hopeful portrayals of how transparency might 

transform government. 

 
2.9 Synopsis of The Grupo Oaxaca’s Campaign for  

Access to Public Information Reform 
 
The Fox administration was slow to move on its commitments to greater 

transparency.  President Fox had established a National Transparency 

Commission,180 which appeared to be a potential vehicle for the elaboration of an 

access law. But the purpose of this commission remained nebulous well into the 

spring of 2001. Little more than a month after taking office, President Fox was 

unable to convince the PRD to sign the National Agreement for Transparency and 

the Combat of Corruption in the Public Administration181 because, as the PRD 

claimed, the document was too general and made insufficient mention of concrete 

legislation to be passed.182  

Under pressure to act, however, the Secretary of the Comptroller drafted an 

access bill and leaked it to the media in the April of 2001. Critics immediately and 

sharply criticized government’s commitment to access, judging the draft law to be 

ineffectual and half-baked. Academics and the media mobilized, convening in 

Oaxaca in May of 2001 for a conference in which various academic and press 

outlets agreed to jointly work on a model access bill and lobby government. A New 

York Times article by Ginger Thompson would christen the central integrants of 

this campaign the “Grupo Oaxaca.” This group brought together academics from 

                                                 
180  Comisión Nacional para la Transparencia. 
181 Acuerdo Nacional para la Transparencia y el Combate a la Corrupción en la Administración 
Pública. 
182 “Califican Plan Como Ineficaz,” Reforma. 27 February, 2001. 
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the Autonomous National University of Mexico (UNAM), the Iberoamericana 

University, ITESM183 Monterrey, and the Universidad Anahuác, Oaxaca, in addition 

to editors and journalists from El Universal, La Jornada, Reforma and publications 

associated with these companies. Due to historical animosities between El 

Universal and the weekly political magazine, Proceso, the latter would participate 

only indirectly through regular editorial coverage.184 

 The Grupo Oaxaca harbored two goals: apply pressure to the executive 

branch in order to encourage the elaboration of a robust access to information law, 

and secure the support of the political opposition for a bill they themselves had 

elaborated. In response to this mobilization and press coverage by Grupo Oaxaca-

associated publications, the executive stepped up its commitment. At least four 

different government institutions contributed to the bill’s elaboration. The 

executive also presented its ideas at forums held during the summer and fall of 

2001 across the country. Despite increasing pressure from the Grupo Oaxaca, the 

government did not submit its bill to Congress until November 31st, 2001.  

In the meantime, the Grupo Oaxaca had elaborated a law, presented it in 

the Chamber of Deputies, and secured the endorsement of the PRD in October of 

2001. The PRI would pledge its support in December, 2001, shortly after the 

executive had submitted its bill to Congress. The Grupo Oaxaca’s model access to 

information law was signed and endorsed by every opposition party in Congress. 

In unprecedented fashion, the Grupo Oaxaca was granted full authority to 

negotiate the final bill in Congress. The Chamber of Deputies enacted the bill on 

the 24th of April, 2002, the Senate on April 31st, and it became law on June 12th, 

2002.  

 

2.10  Methodology: Description of the Content  
                                                 
183 Instituto Tecnológico de Estudios Superiores de Monterrey. 
184 Personal interview, Jenaro Villamil, August, 2006. 
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Analysis on Reforma and El Universal   
 
 
To examine the news media’s role in this extraordinary campaign, I conducted a 

two and a half year content analysis185 of two leading Mexican newspapers, 

Reforma and El Universal, from October 1999—9 months before the election of 

President Fox— to May of 2002, just after the access law was passed by Congress. 

Articles were generated directly from the “print version” of newspapers’ websites 

using keyword searches.186 I checked the verisimilitude of results with actual 

newspaper coverage by comparing one week of articles each year for both 

newspapers. I define a strong media campaign as coverage greater or equal to 

seven news items for any given month, signifying at least one news items every 4 

days per month. Benchmarks187 are assigned as follows: 

 
1-2 news items------3-4 news items-------5-6 news items-------7 or more news items 
Weak            Moderately Weak     Moderately Strong             Strong 
 
News items include articles, editorials and references of two sentences or more 

that have direct relevance to the issue of access to information as a law or a 

political right.188  

Newspapers contain considerable value for Mexican legislators, especially 

given that Mexico’s telegopoly caters to a mass audience and often lacks 

substantive coverage of key policy issues. The two newspapers chosen for analysis, 

                                                 
185 Given practical considerations, I considered that two and a half years was more than sufficient. 
The content analysis accounts for 9 months before President Fox was even elected, and exploratory 
research dating back to 1995 indicates that El Universal’s coverage of access to information was 
virtually non-existent. In section 3.6 a) I described the coverage emitted by Reforma. 
186 I phrased searches in four configurations in order to maximize results: “acceso a la información.” 
(access to information), “derecho a la información pública” (the right to public information), 
“acceso a información,” (access to information) and “derecho a información” (right to information). 
187 I describe benchmarks in greater detail in chapter four. 
188 Unfortunately, I was not able to use additional coders to ensure inter-coder reliability. But the 
quantity of news items was the primary dependent variable of the content analysis, thus 
diminishing worries associated with selection bias. 
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Reforma and El Universal, play important political roles in informing elite opinion. 

These newspapers played the most important roles of any news media outlets and 

therefore merited the most attention. They are also Mexico’s most widely 

circulated dailies. La Jornada also figured prominently in the Grupo Oaxaca, but it 

joined the campaign late and played a less salient role.189 In addition to Reforma 

and El Universal, I also surveyed the panorama of Mexican media outlets during 

weeks of highest news item output in order to garner evidence of a broader 

campaign. Furthermore, I examined dissenting editorial coverage, which I discuss 

in upcoming sections. Exploratory research indicated that television provided 

minimal coverage of access to information, as is typical in other countries. 

The content analysis sought to 1) assess the extent to which these 

publications set a campaign for access; 2) evaluate their motives and strategies, 

and 3) assess whether the media campaign shaped the political prominence of 

access to information and influenced the enactment of Mexico’s strong access to 

information law. I complemented the findings of the content analysis with in-

depth interviews targeting members of the press and key political figures. 

 

2.10 a)  Reforma and El Universal Newspapers 

 
 Both the Grupo Reforma and El Universal are among the country’s most 

influential news companies. Grupo Reforma owns publications in the most 

important centers of Mexico, including Guadalajara, Mexico City and Monterrey. 

El Universal leads an association of editors, Association of Editors from the States, 

many of whose members subscribe to the company’s news agency. With self-

reported circulations of approximately 250,000 and 300,000 respectively, Grupo 

Reforma and El Universal are the most widely read serious newspapers in 

                                                 
189 Personal interview, J. Villamil, August 2006. 
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Mexico.190 Whereas the Grupo Reforma is typically viewed as the most respected 

newspaper, El Universal traditionally held close ties with the executive branch. 

Hence both are influential newspapers in their own right. 

 Partisan orientations also make these papers influential. The Grupo Reforma 

company is often viewed as favoring the right-leaning Acción Nacional (PAN). 

However, content analyses have shown that Reforma’s coverage figures among the 

most diverse in the country (Hughes 2006: 68). By contrast, El Universal’s 

historical affiliation is with the PRI, especially with President Salinas, after whose 

presidency the newspaper bitterly broke with the party and attempted to reinvent 

itself as more independent and centrist. 

  Having first established El Norte as the dominant news publication in 

Monterrey, Director and President of Grupo Reforma, Alejandro Junco de la Vega, 

later released the Mexico City-targeted Reforma in 1993 but  continued to maintain 

headquarters in Monterrey, El Universal’s offices in downtown Mexico City have 

historically made it susceptible to the powers that be. Until the aftermath of the 

Salinas administration, this publication remained favorably disposed toward 

government. Media expert Sally Hughes (2006: 68) awarded El Universal a grade of 

5.5 out of 9 for its degree of “civic” journalism, meaning that at the time of her 

study, El Universal still remained somewhat beholden to the old style of 

journalism, meaning more “oficialista” news and less critical content. 

 The differences in Reforma’s and El Universal ’s political and professional 

trajectory suggest the importance of location, a factor I develop later on in 

subsequent chapters. Headquartered in Monterrey, Reforma rarely compromised 

on the unvarnished truth. But due to its assertive stance toward government, it 

                                                 
190 Circulation numbers are of some debate, as there is no legal requirement for news outlets to 
provide objectively assessed figures. Sometimes El Universal and Reforma’s estimated circulations 
are reversed. 
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found itself intermittently closed-off from the “informational loop.”191 In contrast, 

El Universal maintained a close working relationship with the executive, 

privileging the company’s growth and profitability at the cost of less “civic” and 

more “oficialista” coverage. Reforma faced real and potential punishment from the 

federal government, but in Monterrey it at least retained the illusion of a safe 

distance. In contrast, El Universal ’s location next door to the levers of power, 

conveyed an imminent threat that reflected itself in its coverage.  

  During the Zedillo administration, the Director of El Univeral, Juan 

Francisco Ealy Ortiz, was briefly imprisoned for tax evasion. The audits were 

carried out in response to El Universal’s critical coverage of the administration, and 

charges against Ealy Ortiz were subsequently dropped. However, the experience of 

1996 left a profound mark on Ealy Ortiz that has arguably shaped his newspaper’s 

focus on press rights. Since this time, El Universal has professionalized its staff 

considerably (Hughes 2006). 

 Reforma’s consistently critical and proudly professional reporting has made 

it the most decorated of any news publication in Mexico. As a result of its 

adversarial editorial line, it too has faced politically motivated castigation, such as 

the denial of government subsidized newsprint described earlier in this chapter. Its 

critical stance on government have understandably given rise to concerns for press 

rights.  

 Interviews and archival research attest to the long-held interest of 

Alejandro Junco, the Director of Grupo Reforma, in information legislation. 

Historically, Junco has waxed heavily on the democratic, ethical and practical 

benefits accruing to citizens under a regime where information flows freely. Based 

on interviews with disinterested subjects, these concerns constituted the core 

motivation behind his campaign for access to information. As early as 1991, Junco 
                                                 
191 Personal Interviews with Miguel Treviño, Chief Editor of Grupo Reforma, April 2003 and August 
2006. 
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spoke before the Mexican Senate hearings on free trade, exhorting action on 

information legislation. The speech, later to appear in Revista Mexicana de 

Comunicación,192 had Junco framing access to government information as critical 

to the commercial competitiveness of the country. As described in section 2.6 a), 

evidence indicates that Reforma set an agenda for access to information as early as 

1996, when members of the PAN proposed a media reform bill that included an 

access to information clause. In 1997, Reforma ran 33 articles on the “the right to 

information,” including 17 editorials.  

  An alumnus of the University of Texas at Austin (UT), Junco strongly 

admired the U.S. example and sought out U.S. expertise on freedom of information 

legislation in October of 2000. UT president Larry Faulkner set up a 

multidisciplinary panel on access to information on his behalf. An excerpt of the 

letter from Junco to Faulkner obtained from University of Texas files reads: 

When we last met, as you might recall, we discussed the topic of how 
modern societies benefit from abundant information flows. In the case of 
the US in the course of the last 200 years a little sentence in your 
constitution ‘The people’s right to know’ has been working silently in favor 
of an open, informed society.  

Underdeveloped countries like Mexico have not caught on to the 
idea that citizens have the right to access key public information. We have 
no Freedom of Information Act, no open judicial processes, no disclosure 
laws, no Sunshine Acts, etc. 

Because of the recent political changes in our country there is an 
opportunity to effect some legislative change. If done properly, a legal 
obligation to inform would effectively bind Mexico’s government offices 
and public companies to make information available to citizens much in 
the same manner as the US. (Junco de la Vega 2000) 

 
At the University of Texas roundtable Junco met freedom of information expert, 

Katherine Minter Cary, Chief for the Open Records Division of the Texas Attorney 

General’s Office. Junco convinced Cary to accompany him on several trips within 

Mexico, communicating the importance of freedom of information at various 

                                                 
192 No. 20 Nov-Dec 1991: 13-14 
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venues. They explained the workings of access laws and fielded questions from 

politicians and businesspeople alike. Cary pointed out that Junco “went out on a 

limb” in his campaign to support freedom of information in Mexico. Because, she 

insisted, “it could have been looked at as self-serving,” but, she insists, “that was 

not the case.”193  

 Yet several interviewees have insisted that commercial interests were more 

than just coincidental to Junco’s interest in access to government information. 

Perhaps recognized as the most critical newspaper, Reforma frequently found itself 

shut off from key sources of information, especially prior to the PAN’s assumption 

of power. Evidence suggests that this publication’s need to cull information from 

alternative sources (at greater cost) contributed to its incipient campaign to 

democratize government information. There was also strategic information to be 

accessed. In particular, Junco sought access to judicial information due to the 

court cases against Grupo Reforma discussed in section 2.6 of this chapter. 

Accessing court proceedings and decisions would have permitted Reforma to 

better defend itself, thus reducing the risk of incurring large libel claims. This 

rationale also explains Reforma’s support for an archive law, to organize and 

protect government archives.194  

 Described as “private” and far less apt to appear in the news pages than Juan 

Francisco Ealy Ortiz of El Universal, Junco nonetheless endorsed several editorials 

and articles that amounted to manifestos for an access to information law.195 In 

February of 1999 Reforma published a seminal five page investigative report 

                                                 
193 Personal interview, March, 2007. 
194 Personal interview, Jenaro Villamil, August, 2006. 
195 See, for example, “El Fuero Supremo” Reforma. 12 August, 1996; “Derecho a la Información” by 
Sergio Aguayo Quezada in Reforma. 20 December 2000; “Falta Apertura Informativa para Alcanzar 
Democracia” Reforma. 20 March 2001;  “El Acceso a la Información, el Gran Desafio en México” 
Reforma. 10 May 2001; “Fortalece la Democracia Apertura de Información” Reforma. 15 March 2002.  
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entitled “What right to information? Official Silence.”196 The report analyzed 

information requests targeting various parts of the federal government. Reporters 

requested information from over a dozen federal entities, from the Secretary of 

Tourism to the Attorney General. Asking for such items as travel expenses or even 

more benign information such as the amount of money invested by foreigners in 

the tourism industry, government responses were predictably abysmal. One of the 

best known experts on access to information, Ernesto Villanueva, commented on 

the report by saying, “we’re at the level of a dictatorship.”197 

 The Director of Reforma apparently also made his concern for an access to 

information law known to the Fox administration prior to their assuming office. In 

a meeting in Monterrey with a member of the President’s cabinet, Secretary of the 

Comptroller (SECODAM), Francisco Barrio Terrazas, Junco reportedly asked if 

government planned on submitting a bill for access to information.198 Barrio 

responded that the Fox government intended to do so, but “once the government 

is well established.” Junco insisted that an access law should not be an 

afterthought, but rather a precondition for establishing good government.  

 There are few indications that Ealy Ortiz of El Universal approached the 

topic of access to information with as much zeal as his colleague over at Reforma. 

According to celebrated Proceso reporter Jenaro Villamil, Ealy Ortiz’s victimization 

by the Zedillo administration made press rights a priority, but not necessarily 

access to information. Unlike Reforma, El Universal explicitly opposed the 1997 

media reform bill on the grounds that it would limit the freedom of expression. 

 The first indication of El Universal’s declared support for a transparency law 

dates back to October first of 1999, in an article entitled, “Ealy Ortiz seeks 

legislation on access to information.” Here, El Universal ’s director explained that 

                                                 
196 Reforma, 7 February, 1999. 
197 Ibid. 
198 Personal interview, Attorney Sergio Elías in Monterrey, August, 2006. 
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government news leaks carry with them the risk of manipulation, which can lead 

to an erosion of credibility for both journalists and newspapers and, hence the 

need for better information through access to government documents. Ealy Ortiz’s 

concern with access to information appeared to center around press rights more so 

than those of citizens.  

  Beyond this isolated article, there is little evidence that El Universal made 

access a priority before President Fox took office. The next declared espousal of 

support for access to information came nearly a year and a half later, in March of 

2001 at an Inter-American Press Association meeting in Mexico City. Here, support 

was declared under the rubric of the Association of Mexican Editors, led by El 

Universal and dominated by affiliated publications.    

 
2.11 The Grupo Oaxaca and the News Media Campaign for an 

 Access to Public Information Law 
 
In August of 2000, four months before President-elect Vicente Fox was to take 

power, both newspapers broke the threshold of a “strong” news media agenda of 10 

news items per month. Figure 2.1 illustrates the increase in coverage shortly after 

President Fox was elected President in July of 2000. From there on, the news 

agenda remained strong; Reforma produced a median of 10 news items per month 

from October 1999 until the end of April, 2002, and Universal, 11 news items.  

The mean news production over the course of the period under analysis was 11 and 

15 news items per month, respectively. As we will see in Chapter Four, these are 

very high figures, especially for such a long campaign. Agenda-setting research has 

found that influence stems principally from repetition (Dearing and Rogers 1996, 

35-36), and that media coverage significantly influences the policy priorities of 

politicians (McCombs 2004; Cook et al. 1983). If anything, the high number of 

news items—an average of at least one item every three days for two and a half 
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years of coverage—served to generate awareness, imbued the issue with 

importance and therefore made demands difficult to ignore.  

The following section examines how news media coverage influenced the 

Fox administration’s legislative commitments to sweeping access to information 

reform. The analysis is divided into four analytical components, 1) Establishing 

news media agendas, 2) Engendering executive commitment, 3) Securing the 

support of the legislative opposition, and, 4) Influencing negotiations. I find that 

the Grupo Oaxaca exercised extraordinary influence in augmenting the executive’s 

commitment to a law, securing that of the opposition, and generating awareness. 

This section is followed by an analysis of the law’s aftermath. 

In terms of dividing up the news agenda temporally, three broad 

overlapping periods stand out. During the first stage, lasting from just after Fox 

was elected, in August of 2000, until April of 2001, El Universal and Reforma 

established their respective agendas for access to information. As illustrated in 

figure 2.1, coverage continuously increased due mainly to conferences sponsored 

and widely publicized by the aforementioned newspapers. The second stage is 

when individual news media agendas coalesced into a coordinated campaign 

under the rubric of the Grupo Oaxaca, and includes organizational efforts at 

elaborating a model law. This period lasted from April of 2001, when the Grupo 

Oaxaca was formed, until just after coverage spiked during government forums, in 

In November of the same year. The third stage’s timeframe overlaps with the 

second stage, beginning in October of 2001. Here, the political strategy of the 

Grupo Oaxaca came to a head. News media pressure and lobbying helped the 

group secure legislative endorsements for its model law from the PRD, PRI and 

indeed all the opposition parties in Congress. Voluminous coverage in March and 

April of 2002 ensured that commitments to a strong law were reflected in 

Congressional proceedings. The law was enacted by Congress on April 31st, 2002.  
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Figure 2.1
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2.11 a)  Establishing Focus and the Emergence of Individual Agendas 
 

A “strong” agenda emerged shortly after Vicente Fox won the presidential 

election in July of 2000. This section examines this initial agenda and the different 

news media conceptions and commitments it incorporated. Evidence illustrates 

how Reforma and El Universal were differentiated by their emphasis on civic and 

media concerns, respectively. It also highlights the learning that took place among 

press advocates, particularly with regard to understanding the difference between 

the historically charged debate on “the right to information” and access to 

information. Even news media integrants within the Grupo Oaxaca had to dispel 

the notion that the law was not just for journalists, but for citizens more generally. 

Overall, the section illustrates the encompassing approach of the news media, 

conceiving of access to information as a press right and a citizen right. Press 

motivations to support legislation would draw on both these dimensions. 

El Universal initially embedded the issue of a transparency law within the 

context of media concerns, rather than framing the measure as a policy of 

universal relevance. For example, in December of 2000, El Universal references 

access to information in articles with titles such as, “Given the Change of Regimen, 

Will the Media Change?”199, or, “Media Demands True Access to Information.”200 

This second article was based on a symposium organized by the Association of 

Journalism and Mass Communication Schools.201 Clearly, post one-party rule, 

media interest in its own conditions interested the press as a whole. El Universal ’s 

coverage reflected this concern.  

Reforma’s approach was much more focused on a rights-based conception 

of access to information as a democracy-enhancing reform. This rang true in the 

titles of the forums, symposiums and conferences Reforma helped to sponsor. In 
                                                 
199 Elvira García, “Ante el Cambio de Régimen: Cambiarán los medios?” El Universal,  5 December, 
2000. 
200 Jorge Herrera, “Piden Medios Verdadero Acceso a la Información,” El Universal, 13 January 2001. 
201 Asociación de Escuelas de Periodistas y Comunicación Masiva 
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March of 2001, the Iberoamericana University hosted the International Seminar on 

the Right of Access to Information and Democracy202 at which Alejandro Junco 

made one of his few public appearances. Reforma assigned regular editorial space 

for the issue as early as November of 2000, when the newspaper initiated its first 

weekly Joe Citizen (Juan Ciudadano) column, accompanied by a website 

(www.juanciudadano.com). Over the coming years Joe Citizen would demand 

greater access to information, government efficiency and less corruption. The 

column would link dozens of themes—the dirty war, environmental issues, 

corruption in the national budget, daily bribery, economic inefficiency, human 

rights, government salaries and so forth— to the question of access to public 

information.  

Reforma’s approach was particularly encompassing. Its editorial strategy 

reflected a first-order technique called frame extension (Cornfield and Fletcher 

1998): linking a central policy issue, access to public information, with relevant 

themes—government inefficiency, secrecy, and especially corruption—topics that 

have virtually infinite connections to policy-relevant events, such as the dirty war, 

the Tequila Crisis and FOBAPROA,203 and which in turn may be linked with meta-

policy issues, such as public service provision and fiscal policy, and meta-themes, 

such as the quality of democracy. Hence the frame extension of the campaign for 

access to information at the micro, mezzo and macro levels permitted a virtually 

limitless source of potential news topics.  

Reforma’s focus thus centered around access to information as a citizen 

right and a political issue, not solely as a press right. Together, Reforma’s and El 

Universal’s coverage reflected press, political and civic concerns, which imbued the 

issue with broader, more inclusive relevance. 

                                                 
202 Seminario Internacional Derecho de Acceso a la Información y Democracia. 
203 Fondo Bancario de Protección al Ahorro: refers to the banking bailout that took place 
subsequent to the Tequila Crisis and tripled the Mexican debt to nearly 552 billion dollars. 
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By March of 2001 it was clear that both publications had independently 

illustrated their commitments to access to information legislation. Juan Francisco 

Ealy Ortiz, publisher of El Universal, ratified an agreement among various editors 

calling for an access to information law204 at the International Forum on Freedom 

of Expression205 (organized by the Inter-American Press Association). President Fox 

spoke at the event, pledging to respect press freedom and independence. The 

gathered editors demanded that an access law:  

Not be formulated by a government office, shielded by traditional secrecy, 
but that it be the fruit of a diverse group from society: legislators, the 
media, academics, among others.206  
 

Reforma did not take part in the conference, which was dominated by El Universal 

affiliated publications. This conference effectively galvanized El Universal’s 

editorial commitment.  

Reforma was more concerned about the possibility of repeating history—

another failed reform. The inaugural edition of the November 2nd Joe Citizen 

column focused squarely on clarifying the debate, delineating the idea of the “the 

right to information”— as in access to government documents—  from “the right to 

information”— as in the multifaceted concept of media reform more generally 

speaking: 

The President and Director General of the newspapers of the Grupo 
Reforma, Alejandro Junco de la Vega, has specified that the most 
immediate objective of the launch of juanciudadano.com is that every 
Mexican ‘recognize his/her right to information and that he/she will not 
permit that the theme become mixed with a real or supposed 
responsibility of the media.207 

 

                                                 
204 Juan Arvizu Arrioja, “Editores, por Acceso a la Información,” El Universal. 1 March, 2001. 
205 Foro Internacional sobre la Libertad de Expresión. 
206 Juan Arvizu and Arturo Zarate, “Ley de Acceso a Información, Piden Editores,” El Universal. 1 
March, 2001. 
207 “Plaza Pública / Juan Ciudadano,” Reforma, 2 November, 2000. 
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Junco de la Vega’s great fear appeared to be that legislation would again result in a 

cursory rejection by the ancien regime “status-quo” media, as had been the case in 

1981 and again in 1997.  

Even Grupo Oaxaca members found it difficult to understand the meaning 

of an access to information law. Instead of conceiving of access to information as a 

law for all citizens journalists within the Grupo Oaxaca initially believed the law 

was intended chiefly for journalists. The misunderstanding no doubt stemmed 

from the historical legacy of “information rights”—a concern historically portrayed 

as a media issue. Ernesto Villanueva conceded that members saw the bill as a 

mechanism to defend the press. Sergio Elias agreed, “there was confusion.”208 

Miguel Treviño of Reforma admitted that integrants of the Grupo Oaxaca wanted 

to include the word “journalist” into the draft law they had begun to elaborate. As 

we shall see in later chapters, news media influence ultimately led to the inclusion 

of special provisions for journalists in Nicaragua and Honduras, among other 

countries.209 

As learning took place, however, the emphasis moved toward empowering 

citizens. This empowerment is also reflected in the tenor of coverage. News items 

tended to be more positive than negative. In other words, if a frame existed, it was 

more likely to frame access to information as a solution to some problem, rather 

than highlight some failure pertaining to the system or to the Fox administration’s 

efforts to move forward with a law. As illustrated by figure 2.2, among news items 

that contained salient “failure” or “solution” frames, a total of 184 news items for 

Reforma and 187 for El Universal, solution frames were most common, 

representing over 60 percent for Reforma and over 70 percent for El Universal. 

                                                 
208 Personal interviews in order of names, March, 2003; September, 2007; August, 2006. 
209 Article 22 in Honduras’ law, for example, requires government to give special consideration to 
the information requests of journalists.  
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Surprisingly, Reforma employed more negative frames than El Universal, even 

despite its historically close relationship to the PAN.       

 

Figure 2.2 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Positive frames encouraged people to think about access to information as a 

“right” or a norm. In one of Reforma’s Joe Citizen columns,210 for example, access to 

information provides hope for the everyday difficulties of dealing with 

government: a taxi driver loses his car to a robbery; and even after submitting a 

report to the authorities the driver can elicit no follow-up or response. Yet the 

news item stresses the right to know and the obligation of government 

responsiveness. In addition to these “everyday man” illustrative anecdotes, the 

experiences of other countries were used to show how laws were used regularly by 

citizens. Reforma’s coverage unsurprisingly highlighted the U.S. case. 

                                                 
210 “Juan Ciudadano: Se Cayó el Sistema,” Reforma. 27 November, 2000. 
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 In terms of coverage, both publications illustrated an initial peak-and-

plateau of coverage during mid March (refer to figure 2.1). This first stage of 

coverage reflected a flurry of conferences, symposiums, forums and seminars on 

access to information both organized and attended by the press.  

During the first three months of the new presidency in 2001 there were at 

least five such conference-type events that dealt in depth with the issue of access 

to government information.211 Conferences organized by press foundations,212 and 

typically sponsored by either Reforma or El Universal furnished important 

opportunities for media to write about access, thereby facilitating advocacy. They 

opened up debate, providing venues for academics, politicians, integrants of the 

press and even foreign specialists to exchange views and find common ground. 

The input of Canadian and U.S. journalists, who had been invited to attend 

conferences, appeared frequently in the press. At an Inter-American Press 

Association meeting in February of 2001, for example, seasoned users of disclosure 

laws upheld the importance of such measures. 

 

2.11 b)  Engendering Executive Commitment 
 
The primary goal of the news agenda was to engender commitment for a 

robust law among executive branch policymakers. As the following pages 

illustrate, a strong commitment was needed to overcome bureaucratic obstacles 

and to ensure meaningful implementation and compliance. Evidence presented in 

this section illustrates how the Grupo Oaxaca influenced executive commitment 

by pivoting coverage around key events—a leaked draft of a law, and government-

                                                 
211Simposio de la Asociación de Escuelas de Periodismo y Comunicacion Masiva (January 2001); 
Congreso Internacional de Derecho Constitucional (February 2001); Foro Iberoamericana sobre la 
Política del nuevo gobierno hacia los medios de Comunicación (February 2001); Foro Internacional 
sobre la Libertad de Expresión (March 2001); Seminario Internacional Derecho de Acceso a la 
Información y Democracia (March 2001). 
212 These organizations included, the Inter-American Press Association, the Konrad Adenauer 
Foundation of Germany and Transparency International in conjunction with the World Bank. 
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held forums— and by using various tones and strategies, including criticism, 

didacticism, interviews, demands, critical appraisals from legislators, and broad 

national coverage. I find that these strategies strongly influenced the extent to 

which elaborative efforts were professionalized and commitments strengthened.  

In published interviews, Reforma cued senior members of President Fox’s 

appointed administration for their commitments to a transparency law, even 

before they had taken office. Reforma’s access to these high-ranking officials was 

no doubt facilitated by the newspaper’s longstanding association with the PAN. In 

spite of these interviews and the various opportunities for position-taking at 

conferences and symposiums, it was clear that the administration had no timeline 

for legislation. 

 At an Inter-American Press Association meeting in early February, 

presidential spokeswoman Marta Sahágun announced the government’s intention 

to pursue an access law213 but gave no indication of when. On February 20 of 2001, 

the Secretary of the Comptroller, Francisco Barrio, stated that government would 

find itself in a position to legislate on access to information within approximately 

one and a half years.214 But because of increasing media pressure, access legislation 

curiously fumbled its way up the ladder of government priorities. Only a month 

after Barrio’s statement, the Secretary of the Interior, Santiago Creel, insisted that 

government would have a bill ready in approximately a month and a half.215 And 

on March 30, only four days after Creel’s statement, the infamous draft bill 

elaborated by the Secretariat of the Comptroller materialized. 

The press obtained the government’s “draft” access to information law at 

the end of March (El Universal) and beginning of April (Reforma), 2001. The 

“leaked” draft served as a pivot point for the access to information campaign and 

                                                 
213  “El Proyecto de Ley de Información.” Proceso. 28 October, 2001 (24).  
214 “Busca Barrio Abrir Información Oficial.” Reforma. 20 February, 2001. 
215 “Entrevista con Santiago Creel: Sin Acceso a la Información No Puede Haber Democracia.” 
Reforma. 26 March, 2001.  
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the formation of the Grupo Oaxaca. These events account for the relatively high 

levels of coverage during this period (approximately 20 news items per publication 

during March-April). This second stage came to a close in October of 2001 at the 

end of nationally held public forums organized by the administration.   

El Universal’s proximity to the executive enabled it to be the first 

publication to pick up government’s “draft law” in late March of 2001. On the 30th 

of that month it ran the headline, “They Plan on Restricting Public Access to 

Information,”216 followed by a slew of other news items that treated the draft bill as 

tantamount to scandal. In “Office of Paper,” an editorial slamming the draft law, 

the author includes the following subheadings, “the disguise of an (restricted) 

access to information law/ the president presumes the right to veto public 

information/ in Latin America there is no true informational liberty.”217  

Reforma received a copy of the draft law two weeks later than El Universal. 

The tone of news items proved remarkably negative. In “Obstacles to Public 

Information Imposed,” and “Fox’s Plan for Access to Information Criticized”218 

leading academic experts, such as Ernesto Villanueva of the Iberoamericana 

University and Jorge Islas of the Autonomous National University of Mexico 

(UNAM),219 enumerated the deficiencies of the “draft” law. Criticism focused not 

only on technical deficiencies, but on the non-transparent manner in which policy 

had been formulated. They charged that the “draft” had been “elaborated in the 

cellars of the Secretaries of the Interior and the Comptroller;”220 putting into 

question the purported transparency that the Fox government had sought to 

represent.  

                                                 
216 Miguel Badillo, “Planean Restringir Acceso a la Información Pública.” El Universal. 30 March, 
2001. 
217 Miguel Badillo, “Oficio de Papel.” El Universal. 2 April, 2001. 
218 “Criticaron el Plan Foxista de Acceso a la Información.” Reforma. 27 April, 2001.  
219 Both experts were to become members of the Technical comittee of the Grupo Oaxaca. 
220 Miguel Baldillo, “Oficio de Papel.” El Universal. 2 April, 2001. 
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Scholarship on news media coverage has noted the asymmetric effect that 

negative news has on consumers and officials (Soroka 2006; Cook et al. 1983). 

Negative news tends to elicit stronger reactions than positive news, as well as 

stimulating greater political mobilization (Martin 2008). The government’s draft 

law provided the press with an opportunity to generate negative news. Vested 

news media outlets provided the loudspeaker. It was not just spin, however, but 

rather an expert dressing-down by academics within the Grupo Oaxaca. As Jorge 

Elias of the Grupo Oaxaca astutely pointed out, “it was like a pincer, the 

government was caught between two fires, that of the academics and that of the 

press.”221  

The law did contain gaping deficiencies. It stipulated that the Comptroller 

(SECODAM) would decide on a case by case basis what information could be 

reserved, effectively licensing complete discretion. Additionally, the law included 

no sanctions for public servants who failed to provide information. Doctor Ernesto 

Villanueva, Professor of Communication Law at the Iberoamericana and expert on 

freedom of information laws, later called the draft law “an offense to 

intelligence.”222 For all this fierce criticism, key government officials claimed the 

bill had been shown to members of the Grupo Oaxaca in good faith, and 

constituted only an initial draft.223   

Marta Sahagún, President Fox’s spokesperson, tried to deflect criticism. She 

insisted that the law was simply a draft and “reflected only the position of a group 

within the Comptroller and not the position of the government.”224 Sahagún went 

so far as to write a lengthy article for El Universal expounding the executive’s 

                                                 
221 Personal interview, August, 2006. 
222  “La Mano del Banco Mundial en la Ley de Información.” Proceso. 28 October, 2001: 24 
223 Personal interview, Sergio Lopéz Ayllón, October, 2007. 
224  “El Proyecto de Ley de Información.” Proceso. 20 May, 2001: 36 
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commitment to transparency.225 Yet for members of the Grupo Oaxaca, even if the 

“draft” were only a beginning, it still demonstrated the undemocratic spirit of 

government’s elaborative efforts.226 It also provided a suitable “hook” for criticism 

intended to spur government into action. 

 The draft led to mobilization, a conference at the Anáhuac University in 

Oaxaca and the Declaration of Oaxaca on the 24th of May, 2001. The New York 

Times coined the name, the Grupo Oaxaca.227 The newspapers La Jornada, El 

Universal and Reforma, along with academic experts, would all play salient roles on 

the technical committee of the Grupo Oaxaca, which was responsible for 

coordinating editorial strategy and elaborating a model law.228 According to 

UNAM Professor Issa Luna Pla, members of the group were selected so as to avoid 

associations with the anachronistic debate on the “right to information.”229 Most 

academics that formed the Grupo Oaxaca were young and relatively unknown.  

                                                 
225 Martha Sahún Jiménez, “Acceder a la Información para ser artífices del cambio democrático.” El 
Universal, 15 June, 2001.  
226 Personal interview, Miguel Treviño, March, 2003.  
227 Here are the principles, in abbreviated form (see Escobedo, 2002. for Spanish): 1) Modifying the 
constitution to make clear that public information in possession of the state belongs to citizens;  2) 
Legislating access to information so that citizens might have the right to scrutinize information 
possessed by the various levels of government and government contracts with private businesses. 3) 
Establishing sanctions for public servants who do not properly attend to the task of providing 
information upon request; 4) Clearly establishing a chapter that would define exceptions to the law, 
and assuring that exceptions remain minimal; 5) Creating an institution autonomous from 
government whose purpose is to resolve disputes among individuals and authorities; 6) to reform 
and repeal all legislation which runs counter to the right of access to information. 
228 The technical committee of the GO included the following members: Luis Javier Solana (ex-PRI 
cabinet member, including Secretary of Social Communication, and now press consultant); Roberto 
Rock (Chief Editor of El Universal); Miguel Treviño (Editor in Chief of El Norte [member 
publication of Grupo Reforma]; Jenaro Villamil (representing La Jornada); Luis Salomón (Editorial 
Chief of El Informador of Guadalajara, representative of the association “Los Editores de los Estados” 
[group of editors subscribing to El Universal’s wire service]; Ernesto Villanueva (then Professor of 
Communication at the Iberoamericana University, author of several books on access to information 
and editorialist for Proceso, Reforma and El Universal on the topic); Juan Francisco Escobedo and 
Issa Luna (both then faculty at the Iberoamericana University); Salvador Nava Gomar (Professor at 
the Anáhuac University of the South in Oaxaca); Jorge Islas (then faculty at in the School of Law at 
the UNAM); and Sergio Elias Gonzalez (then law Professor at the ITESM, Monterrey and regular 
editorial contributor to Reforma).  
229 Personal interview, September, 2007. 
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The organizational activities of the Grupo Oaxaca began in the late spring 

of 2001. Flying into the capital from Monterrey, Oaxaca and Guadalajara, 

academics and journalists supported by vested publications volunteered their time 

to the cause. Discussions focused on building political consensus for the law, 

media strategies and the elaboration of a model access to information law. The 

legal standards for the law were mainly borrowed from Article IXX, an 

international organization dedicated to promoting freedom of information and 

associated with the United Nations. Although academics were familiar with 

legislation, few within the Grupo Oaxaca possessed expert knowledge on how to 

elaborate a bill. As one member put it, “that has to be recognized ... all of us 

learned along the way.”230 

It was the first time that so many important publications—most of which 

were competitors or even adversaries—had come together in common cause. El 

Universal’s Chief Editor, Roberto Rock, claimed that before the formation of the 

Grupo Oaxaca, rarely did contact take place among the different press 

companies.231 Probably because of this new consonance of voices, the ancien 

régime “status quo” press remained demure throughout the campaign. In 1997 this 

segment of the press had effectively killed a proposed media reform bill, which it 

deemed “Ley Mordaza” (gag law). It feared onerous obligations that “the right to 

information” had implied in 1981 (see sections 2.1 and 2.2, this chapter) and 

believed a law would jeopardize favorable resources and regulation. The Grupo 

Oaxaca effectively served to prevent history from repeating itself; a coordinated 

campaign among large progressive media outlets deterred less progressive outlets 

from using the “gag law” misnomer on access to information legislation. 

 In May of 2001, more than a month after the release of the draft, both 

publications continued to criticize the government’s draft law. In an editorial, “A 

                                                 
230 Personal interview, Juan Francisco Escobedo, March, 2003.  
231 Personal interview, August, 2006. 
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Restrictive Proposal,”232 Ernesto Villanueva picked apart the draft law’s 

constitutional shortcomings. Reforma continued to reproach the administration 

through its weekly column Joe Citizen. Even public figures unassociated with the 

issue were frequently queued for their views on the importance of access to 

information. In this way, even the famous Mexican novelist Carlos Fuentes defined 

himself as a supporter of greater access to information.233         

  Figure 2.3 

 
As illustrated by figures 2.3 and 2.4, most news items referencing access to 

information focused directly on the right or a law, as opposed to referencing access 

to information within the discussion of another issue. Reforma’s coverage stands 

out as exceptionally focused in this sense. Of the more than 450 news items 

                                                 
232 Ernesto Villanueva, “Una Propuesta Restrictiva,” El Universal, 3 May, 2001. 
233 “Carlos Fuentes: Democracia Da a México Prestigio Mundial,” Reforma, 1 April, 2001.  
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referencing access to information during the period under analysis, nearly 80 

percent spoke squarely to the issue of access to information.  The editorial agenda 

for access to information was striking.  

Figure 2.4 

 
It became clear that the Fox administration was now responding to the 

sudden waves of critical news. Instead of the Comptroller alone being responsible 

for the law, four different bureaucratic departments were soon coordinating the 

measure’s elaboration: the Comptroller (SECODAM), the Secretary of the Interior 

(Gobernación), the COFEMER234 and the President’s Office. A law that had 

initially appeared to be a low priority for the Fox administration had become a test 

of its mettle. It is also clear that despite this greater attention, the administration’s 

commitment to a full law had not yet solidified. Issa Luna Pla (2008, 132) cites a 

                                                 
234 Comisión Federal de Mejora Regulatoria. 
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meeting in July, 2001, in which the elaborative team considered enacting only a 

“presidential accord,” rather than a full-fledged law. 

But popular expectations precluded a weak law, particularly after President 

Fox shelved the much touted Truth Commission. The ostensible replacement for 

the Truth Commission, a Special Prosecutor, appeared to be a half-measure (Doyle 

2006). Thus, shelving the Truth Commission had the effect of increasing 

expectations for an access to information law.235 The Grupo Oaxaca pointed out 

that an access to information law could be used as a mechanism for a historical 

exhumation of past abuses. In this sense, the constituency reflected by the Grupo 

Oaxaca’s coverage expanded; an access to information law would serve not only as 

a tool for citizens and the press but also as a tool for human rights advocates. The 

PRD’s early support for the law, as illustrated in the following section, reflected 

these preoccupations. 

The news media also focused on securing congressional interest in a law. El 

Universal’s broad and deep affiliations within the Mexican media were particularly 

useful in stimulating curiosity, if not concern. Its Association of Editors from the 

States disseminated demands for access to information far and wide, prompting 

legislators from the four corners of the federation to become acquainted with the 

measure. Armando Salinas, a leading PAN negotiator who took part in the law’s 

elaborative efforts, availed that fellow congressmen came asking, “what are we 

doing about this law? It’s on the front page of my hometown newspaper.”236  

Newspapers also elicited statements from members of Congress. 

Surprisingly, most of the criticism emanated from the president’s party, the PAN, 

an indication of Fox’s outsider status. Asked to comment on the draft bill, 

Chamber of Deputies Communication Committee President, Rodolfo Ocampo 

                                                 
235 Personal interview, Eduardo Bohorquéz, Director of Transparencia México, August, 2006. 
236 Personal interview, October, 2007. 
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(PAN),237 seemed to play into the hands of what the news media wanted to hear: 

“it [the executive’s document] doesn’t satisfy me.” Taking advantage of this 

spotlight, Ocampo furthermore declared that he was preparing a more rigorous 

access to information bill to submit to Congress (he never did).  

Maverick PAN Senator Javier Corral also offered commentary on a regular 

basis. Corral had established himself as a staunch access advocate during his failed 

1997 attempt to advance comprehensive media legislation. Corral threatened to 

steal the executive’s fire for the elaboration of an access law:  “the executive will 

propose the floor for a law, we [Congress] will decide the ceiling for the law, how 

far to open.”238 Corral would later recall, “yes, there was will among the 

administration, but the government knew that if they didn’t do it, I would have 

proposed it, and so the President joined forces.”239  Quick to provide coverage for 

entrepreneurial legislators, the news media pressured government by giving space 

to what effectively were legislative competitors.  

The danger was that a well supported entrepreneur could cost the Fox 

administration control over the content of legislation and the credit to be claimed 

in enactment. Any two major parties working together could have supported a 

legislative entrepreneur and enacted legislation. The President had few negative 

agenda setting powers to preclude such an eventuality. Perhaps the most 

significant policy entrepreneur emerged in July of 2001, less than two months after 

the Declaration of Oaxaca, and following a wave of publicity for access to 

information. Ostensibly attracted by the news media spotlight, PRD Deputy 

Miguel Barbosa Huerta introduced Mexico’s first standalone proposal for an access 

to information law. It was an ambitious measure, a constitutional amendment that 

would extend a law to all three branches of government. The proposal received 

                                                 
237 “Cuestiona Panista Proyecto Sobre Acceso a la Información.” Reforma. 6 May, 2001. 
238“Prevén Alcance Amplio en Apertura Informativa.” Reforma. 8 May, 2001.  
239 Ibid. 



 

156 
 

some coverage, but attracted little political support. It was overly-ambitious,240 

and the PRD’s internal divisions and third party status diminished the attention it 

was able to command. But Barbosa Huerta’s proposal provided a clear signal that 

government could ill afford to remain complacent. 

Although El Universal and Reforma reported on the proposal and referred to 

it often, they downplayed it; the latter only published one article on the legislative 

proposal, the former two. Ernesto Villanueva of the Grupo Oaxaca later opined 

that the proposal was not very well elaborated.241 One of the more likely 

explanations for why Barbosa Huerta’s measure received relatively little 

enthusiasm in the press was that the Grupo Oaxaca wanted to submit their own 

law as the competing alternative to the government’s.  

Faced with challenges from entrepreneurial legislators and criticism from 

the news media, the administration’s policy commitment grew. In addition to the 

multiple government agencies now overseeing the law’s elaboration, government 

convoked national forums in August of 2001, to indicate its “ownership” and 

“concern” for the issue. One of the clearest indications was the appointment of an 

expert and advocate to lead elaborative efforts, rather than a politician. The law 

was not only being coordinated among four different government units, as 

discussed, but much of the authority for the law had been delegated to a key 

protagonist in Mexico’s decades-long access to information movement: Doctor 

Sergio López Ayllón,242 He would ultimately negotiate the law in Congress.  

Coordinator of Special Studies for the COFEMER, Lopéz Ayllón had written 

his doctorate on access to public information jurisprudence and Mexico’s first 

book on the issue in 1984, The Right to Information.243 He belonged to the same 

                                                 
240 For greater detail on Barbosa Huerta’s proposal, please see, Luna Pla (2008). 
241 Personal interview, March, 2003. 
242 In 2007 he became Director of CIDE, Centro de Investigación y Docencia Económica in Mexico 
City, one of the country´s top research and teaching institutions. 
243 And several other books and articles on the issue, subsequent to 1984. 
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epistemic community as several members of the Grupo Oaxaca, including 

academics Ernesto Villanueva and Miguel Carbonnell. Lopéz Ayllón therefore had 

his own professional incentives to elaborate a strong measure. As Juan Francisco 

Escobedo of the Grupo Oaxaca put it, “it facilitated things that Lopéz Ayllón was 

from academia.”244 Indeed, even the Grupo Oaxaca acknowledged his dominant 

influence on the government’s elaborative efforts:  

I believe that if the law could have a name, it would be ‘Sergio López 
Ayllón’ […] he had a very clear idea of how to create a law that balanced 
liberal aspirations of openness, transparency, accountability [...] it was very 
close to what the Grupo Oaxaca had.245 
 
Yet despite belonging to the same epistemic community, Lopéz Ayllón and 

the Grupo Oaxaca did not act together on a cooperative basis. Juan Francisco 

Escobedo explained the Grupo Oaxaca’s perspective: “each one of us tried to 

approach the government, but it did not accept us […] we did not understand what 

they were doing.” 246 When I asked Sergio López Ayllón whether the Grupo Oaxaca 

had ever invited the government to participate in a dialogue, he replied without 

hesitation, “no, they wanted to have their antagonisms.”247 The legal expert would 

later recall that, “we tried to get together with them several times— they never 

with us. In fact they had the opportunity to see the draft before we submitted it, 

but they never admit that…”248 In sum, minimal communication and a sense of 

competition persisted between the two sides. According to members of both sides, 

cooperation was precluded by “una competencia”, “una pugna.”249 

This competitive spirit, however, may have ultimately helped the 

administration overcome the considerable bureaucratic obstacles to a strong law. 

Initially, inter-ministerial bickering and disorganization posed a threat to the law’s 
                                                 
244 Personal interview, October, 2003. 
245 Personal interview, Jorge Islas, March, 2003. 
246 Ibid. 
247 Personal interview, March, 2003. 
248 Personal interview, October, 2007. 
249 A competition, a fight/struggle. 
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integrity and coherence.250 As the lead architect for government’s law admitted, 

“no one had a clear idea of what they wanted.”251 This bickering was quickly 

overcome by the intercession of the President’s Office (Estado Mayor). Sectoral 

resistance from different governmental agencies then became more problematic. 

PAN Senator Ricardo Garcia Cervantes acknowledged the uncertainties 

surrounding a law:  

There was skepticism as to whether the executive would pass an acceptable 
law, and whether they would be able to pass such an ambitious law in a 
country without a culture of transparency.252 
 

When asked why the executive took almost a full year to submit its access to 

information law to Congress, several interviewees, including Moises Herrera of the 

SECODAM253 and PAN Senators Ricardo Garcia Cervantes254 and Javier Corral 

explained that the law faced internal challengers. Corral, in particular, pointed to 

the Secretaries of Defense, Finance, Maritime and Ports255, and the Mexican 

Central Bank, among others. Finance proved especially recalcitrant. In Corral’s 

words: 

I had all the memoranda from Finance256 and went to see [Secretary] Gil 
Diaz to ask why he was putting up such resistance. He didn’t react, because 
he didn’t know what I was talking about. I thought to myself, ‘this is the 
bureaucracy who is doing this, the Secretary doesn’t even know’…257 
 

                                                 
250 Personal interview, Sergio Lopéz Ayllón, March, 2003. 
251 Personal interview, March, 2003. 
252 Personal interview, October, 2007. 
253 SECODAM is the Comptroller, which has now been replaced by the Secretario de la Funcción 
Pública. I interviewed Moises Herrera in March of 2003. He was then the Adjunct General Director 
for Legislative and Judicial Issues. 
254 Personal interview, October, 2007. 
255 Marina. 
256 Hacienda y Crédito Público. 
257 Personal interview, October, 2007. 
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Corral’s comments suggest recalcitrance within the public sector beyond the grasp 

of political bosses, an example258  of the secretive, authority-resisting bureaucracy 

(Weber 1978, 72).  

But news media pressure engendered top-level political will to surmount 

bureaucratic pushback. One tactic was to use an educational strategy, targeted at 

citizens as well as the executive. The most impressive display occurred in 

September 30, 2001, when the newspapers Reforma and El Universal printed the 

Grupo Oaxaca’s “ten basic principles”259 on the front page. 

The Grupo Oaxaca sought to ensure that the executive elaborated a robust 

measure. As group member Juan Francisco Escobedo explained, “if the law did not 

reflect the principles we set out, we would have considered it a poor law.”260 

Escobedo concluded that the move won the group space in the news, “which was 

really the critical element…because here the question was who had the most 

influence in the public debate.”261 The government never directly recognized these 

recommendations, even though the Grupo Oaxaca later claimed government 

adopted parts of its model law.262  

The sense of competition between the two sides is reflected by news 

coverage emitted during August 2001 government forums held in Mexico’s four 

largest cities. Similar to the draft law, the forums proved to be yet another pivot 
                                                 
258 Weber states, “the concept of the ‘official secret,’ is the specific invention of bureaucracy.” Page 
indicated. 
259 1) The law must declare access to information as a universal human right; 2)  It must 
acknowledge that public information belongs to persons (to identify that it’s an individual right, 
not just a social right); 3) The law must operate under the principle of maximum openness; 4) The 
state has the obligation to publish and make available the information that it possesses; 5) The law 
must reflect procedures that are efficient, simple and of minimum cost; 6) It must adhere to the 
principal of “openness” and therefore contain only minimal restrictions on the type of information 
that can be withheld; 7) The law must be overseen by an autonomous organism in order to 
promote opening and resolve controversies; 8) This organism must be provided for in a resourceful 
manner; 9) The organism must also reflect legal integrity and consistency; and, 10) The law must 
promote federalism. 
260 Personal interview, March, 2003. 
261 Ibid. 
262 Personal interview, March, 2003. 
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point around which the Grupo Oaxaca’s campaign would draw news, apply 

pressure and place demands. El Universal avoided direct criticism. Reforma, 

however, spared no reservation. The day the first forum opened at the ITESM263 

campus in Monterrey, the Grupo Reforma newspapers published a devastating 

front-page spread— “¡NO!”— in protest to government-sponsored consultations. 

As Joe Citizen explained, the forums represented “the old trick,”264 to delay, 

generate disagreement and the appearance of government sympathy for access to 

information, much as the forums had accomplished during the López Portillo 

administration and to a lesser extent throughout 1995-98.  

 Yet the Fox administration touted the forums a success. According to 

official documents, academics and “unknowns” represented the largest presence, 

followed closely by NGOs (12.5%), citizens (9.3%) as well as state (7.9%) and 

federal (4.9%) government, business people (3.92%) and members of the judicial 

system (0.49%).265 All of the proceedings of the forums including all “suggestions” 

were posted on the Secretary of the Interior’s website and, according to 

government officials, analyzed and taken into consideration for the preparation of 

the final draft. According to Moisés Herrera, the General Director of Legislation 

and Judicial Consultations for the Comptroller,266 “there was good participation,” 

with about 40 people attending at any one time, and approximately 500 over the 

course of the day.267 

 “The forums were a failure,” recounted Juan Francisco Escobedo of the 

Grupo Oaxaca, “how do you call 20 people per forum a success?”268 Prior to the 

public events, members of the group were sent letters signed by the under-

                                                 
263 Instituto Tecnológico Superior de Monterrey. 
264“Juan Ciudadano: El Viejo Truco,” Reforma, 8 October, 2001.  
265 Figures from unpublished records acquired from the SECODAM. 
266 Director General Adjunto de Legislacion y Consulta Unidad de Asuntos Juridicos 
267 Personal interview, March, 2003. 
268 Personal interview, March, 2003. 



 

161 
 

secretary inviting them to participate.269 But Escobedo considered the forums a 

ploy, “A forum is important when a theme is being initiated, and we perceived the 

events attempted to discredit the Grupo Oaxaca, to diminish us”. The group 

agreed that the forums were just a show, a poor attempt to placate their vocal 

critique of the executive’s actions.270  

 This spirit of competitiveness reflected itself in media coverage, and this 

competitiveness drove demands and criticisms that ultimately engendered a 

strong executive commitment. From a weak draft bill, government commitment 

expanded to include the elaborative efforts of four federal agencies and the direct 

influence of the President’s office. The technical elaboration of a law fell under the 

guidance of an expert bureaucrat, rather than a politician, and the government’s 

efforts were subjected to public scrutiny at four national forums. The government’s 

commitment to a law appeared to overcome evident bureaucratic resistance. 

Although no clear causal link can be drawn between media influence and 

government commitment, the correlation is striking.  

 

2.11 c)  Securing Endorsements from the Legislative Opposition 

 
The same strategies used to strengthen government commitment also 

influenced the legislative opposition. The news media spotlight shone oppressively 

on the Fox administration and therefore attracted the support of the political 

opposition. But as the following pages illustrate, securing the support of the PRI 

and the PRD also required using a more interactive approach. I show how a lobby 

incorporating the nation’s top editors had an understandably decisive effect on 

gaining access to the legislative opposition and, most crucially, securing the 

support of the PRI. I find that the PRI appeared to see the law in a politically 

                                                 
269 Proceso 11 November, 2001: 46. 
270 Proceso 28 October 2001: 24. 
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advantageous light as opposed to a threat that might expose its secretive past. The 

measure represented a political tool, and the Grupo Oaxaca’s bill provided a 

publicly beneficial way of challenging the executive for the law’s credit. In this 

section, I also discuss criticism of the Grupo Oaxaca’s tactics, representation and 

goals.  

 Through a personal contact of Jorge Islas of the Grupo Oaxaca, members of 

the elaborative committee convinced the President of the Chamber of Deputies 

Committee on Governance and Public Security,271 Armando Salinas (PAN), to let 

the Grupo Oaxaca present their proposal in Congress. (Navarro Rodríguez 2004, 

133-135). As Jorge Islas of the Grupo Oaxaca recalled:  

 
They [the PAN] thought it would be just a meeting with two or three 
congressmen, and then they would throw it [our proposal] in the freezer. 
But then came Beatriz Paredes,272 Felipe Calderon,273 the principal 
politicians of the chamber and the principal media outlets.274 

 
The heavy media presence no doubt helped the cause of the ragtag Grupo 

Oaxaca. The PRD expressed its unequivocal support and endorsement for the 

Grupo Oaxaca proposal, sponsored by La Jornada, Reforma, El Universal and 72 

newspapers from the states.275 Following the event, El Universal and Reforma 

highlighted the favorable reaction of the PRI and PRD: “Legislators praise the 

project of representatives of the media, experts and academics; the PRI and PRD 

consider adopting the initiative, according to specialists.”276  

The event also enabled opposition legislators to write-off the executive’s 

efforts. El Universal quotes the congressional leader of the PRI, Beatriz Paredes, as 

                                                 
271 Comisión de Gobernación y Seguridad Pública. 
272 Chamber of Deputies Leader of the PRI.  
273 Chamber of Deputies Leader of the PAN. 
274 Personal interview, October, 2007. 
275 Proceso 11 November, 2001: 46. 
276 Alejandro Lelo de Larrea and Jorge Teheran. “Entregan al Congreso Propuesta de Ley de Acceso 
a la Información,” El Universal, 12 Octobre, 2001. 
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stating, “[the Grupo Oaxaca’s proposal is] much superior to the one elaborated by 

the Secretary of the Interior.”277 These reactions again placed expectations on the 

executive. As leader of the PAN in the Chamber of Deputies, all Felipe Calderon 

could do was insist that the government was elaborating an “excellent” proposal.278  

Years after the event, it is the news media’s presence that lingers in the minds of 

legislators. In a 2007 interview, PANista Armando Salina recalled, “Roberto Rock 

[Chief Editor of El Universal] approached me in a very aggressive manner and 

demanded that I adopt the law of various journalists.”279  

After the event, the PRD endorsed the Grupo Oaxaca’s proposal. According 

to celebrated journalist Jenaro Villamil, it was Marti Batres, the president of the 

PRD, who saw the law favorably.280 Villamil claimed it was the media campaign 

that attracted Batres support, and also the personal appeal of La Jornada’s 

publisher, Carmen Lira. But on a more pragmatic level, the PRD had committed its 

support by “calculating the political cost […] not the technical content of the law, 

of which they knew very little.”281  

 The executive submitted its law to Congress closing in on midnight, 

November 31, 2001; the document was flown from Los Pinos to the Congress by 

helicopter.282 The suddenness of government’s actions caught the Grupo Oaxaca 

by surprise; they had initially believed the administration would delay until 2002.  

Two days after the government submitted its bill, the Grupo Oaxaca mobilized 

with one principal goal in mind: to secure the endorsement of the PRI and the 

remaining opposition parties. PRI Representative Ney Gonzalez facilitated the 

entry of several members of the Grupo Oaxaca into Congress. Gonzalez had 

opened the doors thanks to a last minute call from El Universal. Again, it was 

                                                 
277 Ibid. 
278 Personal interview, Jorge Islas, October, 2007. 
279 Personal Interview, October, 2007. 
280 Personal interview, August, 2006. 
281 Personal interview, Juan Francisco Escobedo, March 2003. 
282 Personal interview, Sergio Lopéz Ayllón, March, 2003. 
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media power that provided the Grupo Oaxaca direct access to legislators. As Grupo 

Oaxaca member Professor Issa Luna Pla of the National Autonomous University of 

Mexico remembers: 

We would separate ourselves into teams; one time I was with Roberto Rock 
[Chief Editor of El Universal] and we would go to each office, congressman 
after congressman, we want your signature, we want your signature, we 
want your signature.283 

 
Luna Pla added jokingly,  

A deputy who would not sign on to a document that an editor of a national 
newspaper was proposing— that politician would risk never being covered 
again...284 
 
The Grupo Oaxaca’s extreme tactics deserve some consideration, as do their 

motives and their position as Mexico’s access to information “movement.” On a 

first level, the direct political actions of the press raise epistemological questions 

about the role of the news media in democracy: in short, whether private media 

firms should be directly influencing the public affairs of representative 

government. On a second level, members of the press did not see the Grupo 

Oaxaca’s cause in such a favorable light. Critics contended that the importance 

placed on the law was exaggerated.285 Media expert Raul Trejo Delarbre of the 

UNAM believed the Grupo Oaxaca served to distract government away from the 

real issue, comprehensive media reform:  

It seems to me they [the Grupo Oaxaca] advanced this issue [of access to 
information] in order to avoid discussing other aspects of the right to 
information [...] they were more interested in avoiding modern regulation 
for the press.286  
 

The most prominent politician associated with both access to information and 

media reform, PANista Javier Corral, maintains the same opinion,  

                                                 
283 Personal interview, September, 2007. 
284 Ibid. 
285 Personal interview, Raul Trejo Delarbre, April, 2003. 
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Owners of the media wanted the debate on the reform of the media to die 
with the introduction of access to information [...] the Grupo Oaxaca hid 
the issue of reforming the media, what’s more, they disqualified it.287  
 

Others even saw a hidden agenda in the campaign. They believed that El Universal 

had long coveted a television concession, and as this theory goes, generating an 

access to information law would bring more transparency to the process of 

awarding concessions.  

 A third criticism was directed at the Grupo Oaxaca’s heavy rhetoric and 

light representation. Newspaper and magazine coverage imbued the voice of the 

Grupo Oaxaca with a force and reach that gave the impression that support was 

more “popular” than it really was. Raul Trejo Delarbre expressed these comments 

as editor of a well known publication focusing on the media, Etcétera. He defended 

the government, asserting that it enjoyed the advantage of having exposed its 

project to the public in a “more democratic manner.”288 Trejo characterized the 

Grupo Oaxaca’s initiative as the result of a, 

 Small group and a few spokespeople […] who negated having an open 
discussion […] arguing that because they knew a lot about the theme there 
was no reason to debate with other positions.289 
 
Notwithstanding these issues, there is no denying the political efficacy of 

the Grupo Oaxaca. The group had strengthened executive commitment and 

secured the support of the PRD in October, 2001.  

Until December, 2001, however, the PRI had remained non-committal. It 

was believed that the PRI feared the historical exhumation of the party’s past 

abuses. According to Issa Luna of the Grupo Oaxaca, however, various strategies 

were used to convince PRI leaders that the law was a forward-looking piece of 

                                                 
287 Personal interview, September, 2007. 
288 “Acceso Útil, Más No Fundamental.” Etcétera. 17 December, 2001. 
289 Ibid. 



 

166 
 

legislation that could be used to check government.290 There were few signs that 

the PRI regarded the law as a threat. Interviews with PRI modernizers or centrists, 

such Senators Cesar Camacho, Dulce María Sauri, and Deputies Beatriz Paredes 

and Victor Gandarilla, communicated that the PRI sought to demonstrate its 

credibility by supporting such a policy. As Senator Cesar Camacho put it,  

The PRI has a moral obligation, having been the hegemonic party; it has to 
transform itself; if people had another way of acting or thinking in the past, 
that is history. We have to change our attitudes and values […] the law is a 
way of recuperating confidence.291 

 
Jorge Islas of the Grupo Oaxaca recalls, “There was never reluctance on the part of 

the PRI. There was good spirit throughout.”292 PRI Representative Victor 

Gandarilla explained the logic behind his party’s decision to support the Grupo 

Oaxaca bill: 

We were… I was, working on our own initiative...but when we saw the 
Grupo Oaxaca’s law, we saw that it was more advanced...we thought it was 
more honorable to sign their proposal than to steal their ideas and present 
them as our own [...] it was no minor group…imagine, that all the media 
agreed on the need for reform, to make the public sector transparent, 
everyday, day after day in the news.293 
 

This endorsement secured consideration for the Grupo Oaxaca’s model access to 

information bill in Congress.  

The PRI’s favorable disposition toward a law was also assumed to be 

connected to a political rationale. A law would help opposition parties check 

government, scrutinizing and possibly embarrassing the executive. Members of the 

Grupo Oaxaca claimed to have explained how a law could be of “political utility” to 

legislators.294 The government’s chief architect for the law, Sergio López Ayllón, 

admitted “the PRI wanted a strong law.” He affirmed that the PRI sought to use the 
                                                 
290 Personal interview, September, 2007. 
291 Personal interview, September, 2007. 
292 Personal interview, October, 2007. 
293 Personal interview, October, 2007. 
294 Personal interview, Juan Francisco Escobedo, March, 2003. 
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law to go after the executive.295  A law would be implemented in approximately 

2003, providing three peak years—the most critical electoral years—for the Fox 

government to be scrutinized through information requests and proper 

implementation and compliance. Beatriz Paredes spoke with feigned indignity 

when prompted for her opinion on the political uses of a law, “this cannot have 

anything to do with electoral considerations…that would be very grave.”296  

Legislators were understandably reluctant to admit that they sought a law for 

political purposes. Virtually all legislators interviewed emphasized the climate of 

“cooperation,” that accompanied deliberation of the access to information bill.  

Deputy Victor Gandarilla of the PRI commented, “in that period we were not 

valuing political positions that had electoral motivations.”297  

Evidence suggests that the lobby integrating top editors from the country’s 

principal newspapers had a decisive effect in securing the support of the legislative 

opposition. Roberto Rock of El Universal clarified the news media’s strategy of 

providing the issue with salience, when he claimed that “four or five front page 

stories within a span of three or four months had had its desired effect.”298 The 

Grupo Oaxaca had not only achieved the endorsement of its model law, but it had 

been granted permission to negotiate the measure on behalf of the opposition. 

 

2.11 d)   Legislative Negotiations 

 
Coverage subsided in December of 2002 until March when Congress started 

to examine the various proposals for an access to information law. From March 

through to the signing of the bill in April, however, news items exceeded 15 per 

month. Although many of these were short references, coverage in April rose to 
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almost 50 news items for El Universal, nearly two news items per day. In this 

section I show how this voluminous coverage served to specify demands, which 

were communicated to newspapers directly from within Congress. Even though 

the vague threat of a veto appeared to place some significant limits on 

negotiations, evidence suggests that news media pressure “bid up” government’s 

bill substantially. In addition to news media influence, presidential weakness 

contributed importantly to this result.  

The government bill had taken nine months to be elaborated and submitted 

to Congress. It was submitted during the busiest period of legislative activity, just 

before the Christmas holidays, likely an effort to “bury” the law in order to 

postpone the inevitable barrage of criticism that was sure to arise from the Grupo 

Oaxaca. Submitting it at the end of the legislative session also meant that the bill 

would experience a “cooling period,” during the Christmas Holidays, before again 

being subject to scrutiny. In other countries, elaborative processes can take much 

longer than the Fox administration’s nine months. But given the attention placed 

upon the law—at least four different governmental agencies leading its 

elaboration, national forums and consultation with some of the world’s leading 

authorities (e.g. Article IXX), including governmental trips to the U.S., Canada, 

Britain and France,299— the case for a delay appears to have some basis. Several 

members of the Grupo Oaxaca claimed that the government’s bill was ready much 

earlier than officially acknowledged. Nonetheless, the law was submitted early-on 

within the electoral cycle, especially for a country with a long six year presidential 

term.  

The delay in effect put even greater pressure on the administration to enact 

a robust measure. By the end of their first year, Fox had achieved little.300 None of 

                                                 
299 See Lopéz Ayllón (2003). 
300 See, for example, “Mexico: The Fox Revolution is Spinning its Wheels,” in Business Week, 12 
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the administration’s central transparency-anti-corruption promises had been 

realized; no historical reckoning had taken place by means of a promised Truth 

Commission; no lustration laws had been enacted; and no “big fish” had been fried 

(Lawson 2004, 141). Moreover, most of the President’s legislative initiatives had 

ended in naught, weakened or rejected.  

Within this context, El Universal and Reforma continued to carry out their 

campaigns with much of the same criticism, didacticism and hope as earlier. They 

wrote headlines that declared: “Fox’s Information Law Criticized,”301 “Panistas 

Urged to Open Information,”302  “Jorge Islas: The Beginning of the Opening,”303  

“Demands for More Open Official Information,”304 “Open Information Strengthens 

Democracy”.305  Numerous news items served to monitor negotiations and 

demand greater provisions for openness. The Grupo Oaxaca publications were 

fine-tuned to the issues; they enjoyed a direct feed through two of their experts 

who led congressional negotiations on behalf of the opposition. On the other side 

of the table was Sergio Lopéz Ayllón, supported by PAN leaders, such as Armando 

Salinas (President of the Commission on Governance).  

The fear was that if the President himself introduced the executive’s 

proposal, the access to information law might meet with opposition. Instead, the 

bill was passed on to the congressional leaders of the PAN to present in Congress. 

Armando Salinas, President of the Commission commented: 

The executive didn’t introduce the law because I asked them not to do so 
[…] I talked to the secretary of the interior and he gave it to me to present. 
It was a gesture of respect for Congress.306 

 

                                                 
301 Carlos Benavides and Jorge Ramos, “Critican Ley de Información de Fox.” El Universal. 14 
February, 2002.  
302 “Exigen a Panistas Apertura Informativa,” Reforma, 19 December, 2002.  
303 “Jorge Islas: El Comienzo de la Apertura,” Reforma, 6 January, 2002.  
304 Julián Sánchez, “Piden Abrir Más la Información Oficial,” El Universal, 16 March, 2002.   
305 “Fortalecen la Democracia Apertura de Información,” Reforma, 15 March, 2002.” 
306 Personal interview, October, 2007. 
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PAN Senator Ricardo Garcia Cervantes admitted, “if the executive would 

have presented it, we would have had many more problems.”307 These 

comments were echoed by members of the Grupo Oaxaca. The executive 

did what it could to distance itself politically from the bill. For this reason it 

had assigned a technocrat and expert, Doctor Sergio Lopéz Ayllón, to help 

PAN legislators uphold governmental positions.308 Different from the rawer 

politics that has tended to prevail in other countries’ negotiations of access 

to information laws, in Mexico, academic-experts dominated the final 

articulation of a law during February, March and April of 2002.  

PANista Armando Salinas sustained that the Grupo Oaxaca negotiators 

were very “combative”.309 But the truth was that both sides were forced to cede key 

points. The executive wanted secret information exempted from disclosure for 20 

years, the Grupo Oaxaca used the pressure of their backers—the PRI and the 

PRD—to bring the number down to 12. Negotiations came closest to rupture on 

the issue of commissioners for the IFAI. The Grupo Oaxaca wanted the President’s 

appointees to be vetted by a majority vote in the Chamber of Deputies; the 

executive insisted that Congress had no constitutional rights on this level.310 The 

issue was eventually resolved by a system referred to as the French Guillotine: 

confirmations are secured by the “non-objection” of a senatorial majority. In this 

way, opposition parties can save face by not having to vote for the president’s 

choice candidates, and the mechanism also diminishes politicization associated 

with the ratification process.  

                                                 
307 Personal interview, October, 2007. 
308 For an excellent account of negotiating the technical aspects of the law, see Pla (2008), who 
draws from her experience as a member of the Grupo Oaxaca.  
309 He pointed to one individual in particular. 
310 Lopéz Ayllón (Lopéz Ayllón 2005, 20-22) points out that the President is not obliged to present 
candidates for ratification by Congress (National Constitution, Article 89:2), nor is the Chamber of 
Deputies the appropriate one for ratifications. 
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The Grupo Oaxaca ceded ground on important issues. They originally 

sought a constitutional reform and the autonomy of the IFAI, but government 

denied these proposals outright. It was argued that granting autonomy would 

further “pulverize”311 executive control over the public administration of 

government; and politicians had no desire to reopen the controversial Article 6, 

which presupposed an examination of media reform. The law would be limited to 

the federal administration, with few exceptions.312 Government also refused to 

allow all secrecy laws to be judicially challenged by the access to public 

information law. This was something the Grupo Oaxaca had pushed for, but lost 

(Luna Pla 2008, 17). Victor Gandarilla, reflected: “it was not the best law, but it was 

the best we could do without having the law vetoed by the executive.”313  Other 

subjects also acknowledged the invisible threat of a veto. 

Yet the Grupo Oaxaca did manage to bid up the law quite substantially314 by 

using its political backers. The executive originally supported the creation of a 

                                                 
311 This word was used by Ricardo Sepúlveda, Director of Legislative Studies for the Secretary of the 
Interior. Personal interview, March, 2007. His sentiments were echoed by several other legislators 
and government officials.  
312 Article 8, for example opened up judicial court decisions to public scrutiny.  
313 Personal interview, October, 2007. 
314 Sergio Lopéz Ayllón (2005, 19-21) admits that the Grupo Oaxaca made the following 
contributions to the executive’s law: a) A stronger definition of “national security”; b) Eliminating 
an access to information clause in the Law of Public Servants’ Responsibilities (which would now be 
implicit); c) Modifying parts of Articles 7 (at the end) and 9, to make for a greater discipline in the 
proactive dissemination of information; d) Obliging the Judiciary to make public the legal 
rationales behind its decisions (Article 8); e) Guaranteeing that once a policy decision is formally 
adopted, the deliberation that led to that decision is made public (Article 14:6); f) Ensuring that no 
information could be reserved if it implied the investigation of human rights abuses (Article 14, last 
paragraph); g) Making sure that the character of “reserved” information could only be extended in 
exceptional circumstances (Article 15); h) Providing the name “Federal Institute of Access to 
Information” (IFAI); i) Modifying from 3 to 5 commissioners for the IFAI; j) Extending some of the 
powers of the IFAI, including the elaboration of studies on the law, cooperative efforts between 
federal and municipal levels of government; and the IFAI’s ability to elaborate its own budget 
(Article 37); k) Specifying the content of the IFAI’s yearly report to Congress (Article 39); l) 
Broadening the justifications for bringing an appeal before the IFAI (Article 30: 3,4); m) Including 
complaints under the reasons for appealing the IFAI (article 52); n) Creating the recourse to 
revision for the IFAI (Article 60);  o) Adding certain responsibilities to the Executive (Article 63: 
1,4,6).  
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watchdog institute that would fall under the purview of the Comptroller. In the 

end, this debate was resolved in favor of the Grupo Oaxaca. They secured the IFAI, 

and also secured control over the elaboration of its own budget (Article 37), 

effectively protecting the watchdog’s finances from possible political manipulation.  

Smaller concessions wrested during negotiations indicate that the news 

media also staked out ground in the new law. The Grupo Oaxaca insisted on 

Article 8, which mandated the publication of legal rationales behind court 

decisions. This statute in effect heralded the end of secret decisions to uphold libel 

charges; defendants would henceforth have access to legal rationales. The 

modification of Articles 7 and 9 also improved the obligatory, proactive 

dissemination of information by government agencies—easing the informational 

transaction costs of data-seeking journalists. Journalists were also concerned with 

appeal mechanisms.315 The Grupo Oaxaca managed to broaden grounds for appeal 

(Article 30: 3,4), and include a “recourse to revision” of a denied appeal (Article 

60).  

Overall, the Grupo Oaxaca appeared to come out on top, but this result 

should not come as very surprising. As Roberto Rock, Chief Editor for El Universal 

recounted, one of the PAN’s chief congressional negotiators, Armando Salinas,316 

told Rock: 

It’s difficult to negotiate with you guys, because it’s like negotiating with a 
pistol to your head…I can tell you that we can advance on this issue, but 
when I tell you we cannot advance on this, you put it on the front of 100 
newspapers.317 
 

Had Fox wielded a majority in Congress, negotiations undoubtedly would have 

produced a very different outcome. As it stood, government possessed limited 
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316 President for the Commission on Governance in the Chamber of Deputies (PAN). 
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bargaining power and needed favorable news media coverage to carry away a 

modicum of credit for the law. 

The bill passed the Chamber of Deputies unanimously on the 24th of April, 

2001.  The Senate signed it on April 30th. As Senator Ricardo Cervantes recalls, “we 

could hardly do anything after all the work that had been done in the lower 

house.”318 It was signed by the President on June 12th, 2001, and published in the 

Official Register (Diario Oficial) twelve days later, on the 24th of June. The Ley 

Federal de Transparencia y Acceso a la Información Pública came into effect one 

year later, on the 12th of June, 2003.  

 

2.12 Aftermath 

 
Since the law was enacted in 2002 and went into effect a year later, it has set 

regional and international standards and has expanded beyond the federal 

executive to cover all branches and levels of government. In this section I discuss 

these advances as well as numerous looming threats. The powerful IFAI has 

carved-out a powerful role for itself—with significant help from the news media—

which appears to be generating considerable resistance from lawmakers. 

Requests for information at the federal level have increased by an 

annualized rate of nearly 13 percent per year, from close to 25,000 in 2003 (its first 

year) to well over 100,000 in 2008 (refer to table 2.4). The increase in requests 

indicates mounting awareness, a key ingredient in strong transparency regimes. A 

2008 study by the National Security Archive found that nearly 80 percent of 

requests were satisfied within the time allotted. Although far from perfect, this 

figure is comparatively very high. A total of 18 percent of requests sought 

information that was already publicly available, a testament to the thoroughness of 

Mexico’s proactive disclosure regime (Doyle, Martínez Morales, and Franzblau 2008).  

                                                 
318 Personal interview, October, 2007. 
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Table 2.4 

 
There is also journalistic and bureaucratic anecdotal evidence that the law 

is being used broadly and with exceptional results. Journalist Fátima Monterrosa 

won a 2007 National Journalism Award by using the access to information law to 

uncover patterns of fraudulent procurement orders coming from within the 

President’s Office (Monterrosa 2007). On a different level of functionality, 

government is making use of the very law to which it is subject. Former IFAI 

Commissioner, María Marván Laborde, says government ministers have confided 

that they use the INFOMEX system to acquire information about other parts of 

government.319 They insist that using the law is more efficient and complete than 

asking their aids to achieve the same task. Internal government use of the law is 

perhaps the ultimate testament to the law’s effectiveness.  

External audits have also shown the law to be effective. A 2006 cross-

national study of responses to standardized information requests in 16 countries 

saw Mexico top the field (Open Society Justice Initiative 2006). An analysis of the law 

by the University of Pennsylvania deemed the Mexican law a “global leader,” 

                                                 
319 Personal interview, April, 2009. 

Requests Responses % Responded 
to

Motions 
Reviewed by 

the IFAI

% Responses 
Reviewed by 

IFAI

% Answers 
where 

Information 
Declared 

Inexistent

% Requests 
where 

Information 
was Already 

Publicly 
Available

2003 24,097 21,276 88 635 3.0 2.6 13.8
2004 37732 34113 90 1431 4.2 3.2 13.2
2005 50127 44598 89 2639 5.9 3.9 11
2006 60213 53098 88 3533 6.7 4.6 9.4
2007 94723 83387 88 4864 5.8 4.8 8
2008 105250 91420 87 6053 6.6 5.9 7.2

Source: IFAI Statistics, accessed October, 2009 at <http://www.ifai.org.mx/Gobierno/#estadisticas>.

Requests, Answers and IFAI Reviews 2003-08
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among other words of praise (Sobel, Davis Noll, Fernandez Bogado, and Price 2006, 4). 

And Doyle et al. (2008) find high levels of compliance with information requests, 

although they do note lower compliance on “highly complex” requests.  

Yet there are also some reasons for concern. Perhaps most worrisome is the 

increasing number of requests that are met with “non-existence of information” 

responses (Bookman and Guerrero Amparán 2009, 33). These denials grew from 2.6 

percent of all requests in 2003, to 5.9 percent in 2008 (refer to table 2.4). Non-

existence claims can be corroborated through an appeal to the IFAI, but the 

process is time-consuming and costly to the taxpayer. Another problem is the poor 

disposition toward requests that frequently still makes access difficult. Applicants 

find that unless requests are extremely targeted, officials may be indisposed to 

help them find the information they are looking for. On the flipside, this game of 

“hide and seek” and the “non-existence” issue are both germane to the nature of 

disclosure regimes; just as political instincts towards secrecy are eternal, so too are 

the challenges faced by laws. 

It is well-known that successive PAN governments have quietly resisted the 

disclosure law.320 This behavior may be lamentable, but is to be expected; leaders 

and officials seem to covet secrecy the longer they remain in power. Senator Javier 

Corral and IFAI officials noted that once the law went into effect, President Fox 

and his administration experienced a sense of dread and regret.321 What is certain 

is that successive minority PAN governments have been unable to seriously 

weaken the law. A legislative balance of power favoring opposition parties and 

strong news media support stand as the most important factors for why the law 

                                                 
320 Javier Corral, Ricardo Becerra and others described the bureaucracy’s distaste and resistance 
toward the law once it went into effect. Becerra highlighted the resistance of specific public bodies, 
such as PEMEX, Banrural, Bancomex, INFONAVIT and the Department of Finance (Hacienda). 
Corral contended that he had won three appeals for information by going to the IFAI. However, 
Corral also admitted that this distaste was not uniform. Overall, he admitted, the PAN was 
convinced that it was the right thing to do. 
321 Personal interview, September, 2007. 
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has become stronger over the years rather than weaker. Nevertheless, political 

consensus on the need to rein-in the power of the IFAI may emerge if collusion has 

its way. Currently, the government of Mexico is considering whether to neuter the 

IFAI’s power to approve appeals.322 Foreseeing a possible electoral victory in 2012, 

rumor has it that the PRI may support the government’s proposal.  

The historical evidence, however, suggests just the opposite. Since Mexico’s 

seminal law came into operation in 2003, small strengthening reforms have been 

enacted, culminating in the 2007 constitutional reform of article 6, chapter 1. The 

constitutional provision signaled that all governments—municipal, state and 

federal— would have to abide by minimum right-to-information standards.323  

It was a top-down effort by the IFAI that led to the nationalization of the 

law.324 According to Ricardo Becerra, the IFAI lived in “constant litigation and 

uncertainty vis a vis the public administration.”325 Members of the IFAI looked to 

gubernatorial allies in the states to raise the access to information law up one 

juridical notch.326 They calculated that legislative-executive conflict made Congress 

an inauspicious political venue for a Senator or Deputy to propose a bill; 

furthermore, it was important to transform the states into stakeholders before 

making the bill national. 

 The IFAI thus took advantage of Mexican states’ capacity to introduce 

constitutional amendments into the National Congress. They carefully chose 

governors from each major party to support a bill: a PRIista from the state of 

                                                 
322 The proposed amendment would mandate that all IFAI decisions on appeals be reviewed by a 
superior court (Tribunal Federal de Justicia Fiscal y Administrativa [TFJFA]). This superior court 
would not only cause delay but could nullify many of the IFAI’s decisions. 
323 Referred to as “piso mínimo.” 
324 Although the initiative was originally from state governors, it is well known by experts that the 
entire endeavor was coordinated by the IFAI.  
325 Personal interview, September, 2007. 
326 Ibid. 
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Chihuahua, a PRDista from Zacatecas and a PANista from Aguascalientes.327 The 

“Declaration of Guadalajara” in 2005 resulted from this multi-state support, which 

then led to the legislative proposal for constitutional reform. The press stood right 

behind the IFAI’s initiative, according to Ricardo Becerra. Senator Ricardo 

Cervantes of the PAN noted that the initiative’s origins— in the states—was 

significant. But more importantly for Cervantes, it could not be ignored, “because 

there were powerful media forces involved.”328  

The amendment also illustrates the striking political independence of the 

IFAI as a political actor. The IFAI has benefited from forceful allies on all levels of 

government. Some politicians sincerely believe that a more transparent approach 

to public service benefits the country. Others favor a public association with 

transparency to benefit their political reputations.329 Strong news media support 

for the issue has drawn flocks of politicians to the altar of the IFAI and the 

scripture of greater transparency. Ricardo Becerra of the IFAI acknowledges that, 

“in terms of media coverage, it helps them [politicians] a great deal.”330  But 

Becerra also points out that the law has not benefited one party more than any 

other. He claimed the law has improved public esteem for Mexico’s political 

system more generally.331  

The press remains a much needed ally of the law, but a controversial one. 

Ricardo Becerra of the IFAI reflects, “we have an extraordinary relationship with 

them [the press].”332 And while the law has a flock of political and media allies, it 

also has its detractors. According to Senator Cesar Camacho of the PRI, “there are 

politicians who do not like this law, and they believe that behind the law is the 

                                                 
327 José Reyes Baeza in Chihuahua, Amalia García from Zacatecas, and Luis Armando Reynoso 
Femat of Aguascalientes. 
328 Personal interview, October, 2007. 
329 Personal interview, Ricardo Becerra, September, 2007. 
330 Ibid. 
331 Personal interview, September, 2007. 
332 Personal interview, September, 2007. 
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media, because the most interested party in looking for delicate information is the 

media.”333 No doubt part of the issue resides in the reversal that has occurred: 

instead of having to sidle up to politicians to obtain news, reporters can now 

investigate the expenses of Senators and Deputies behind their backs.334 As Javier 

Corral insists, it has already begun to “modify the whole manner in which 

government relates to the media.”335 

 The object of resentment is not merely the news media, nor is it “the” law. 

Transparency had become a defining theme, and has pervaded all the principal 

institutions. Grisel Cruz,336 from the Access to Information Office in the Mexican 

National Congress, points out that politicians and journalists are both making use 

of new disclosure regulation to check on legislators’ expenses, trips and visits, 

among other information. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
333 Personal interview, September, 2007. 
334 Reporters often use the Access to Information Office inside the Congress rather than jeopardize 
their relationships with politicians by directly requesting information.   
335 Personal interview, September, 2007. 
336 Personal interview, September, 2007. Cruz’s official title was Director, Coordination Unit. 
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CHAPTER 2. CONCLUSION 

 

Mexico’s Ley Federal de Transparencia y Acceso a la Información Pública 

Gubernamental was signed into law nearly 25 years after the confounding and 

misunderstood “right to information” was incorporated into Article VI of the 

constitution. On two occasions mainstream media played an important role in 

preventing legislation from becoming a reality: in 1977-83, and again in 1995-1997. 

The mainstream news media disavowed reform because it was co-opted, coerced, 

and rendered complacent by powerful presidents and single-party dominant rule.  

As the power of Presidents continued to wane into the 1990s concurrent 

with political competition, the news media steadily gained greater freedom, clout 

and agenda-setting power. Concerns for the quality of information augmented in 

tandem with this process; and demands eventually found expression in the historic 

election of President Vicente Fox. While some might expect a weak president 

facing a fractious majority-dominated Congress to have few prospects for enacting 

reform, Fox’s weaknesses actually improved the prospects for the enactment of 

strong access to information legislation.  

Over the years news media increasingly pressed for access to information. 

The convergence of a multi-outlet coordinated campaign incarnated by the Grupo 

Oaxaca had a decisive effect on engendering political commitments during 

President Fox’s first year in office. But the success of the press was contingent 

upon the tenure of a President weak enough to be influenced by publicity 

incentives. Presidents with less control over the legislature are more susceptible to 

exogenous agendas. Such presidents find it more costly to punish the news media; 

and the news media’s real influence is heightened when political actors are 

insecure and seek out good publicity while bending backwards to avoid the bad.  

Evidence presented in this chapter illustrates that the press ultimately 

figured as the most powerful and decisive driver of Mexico’s access to information 
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reform. Yet it is also important to note the role of academics; without a model law 

and technical know-how the press would not have been able to stipulate such 

specific demands, nor could it have attracted the endorsement of the political 

opposition. Moreover, academics provided the media with greater public 

legitimacy. Without public-minded academics backing up media demands, the 

campaign might have been perceived as more privately-motivated than it already 

was. 

The success of Mexico’s media campaign rested on four factors, best 

summed up in the concept of a “coordinated media campaign”. First, the sheer 

quantity of news items produced by multiple news outlets helped to elicit a 

political response. Second, the news media played a crucial role in a behind-the-

scene lobby to secure the political support of opposition parties. Third, 

consonance337 among multiple media outlets in framing demands and criticisms 

prevented government from discounting the views of individual media outlets. 

Fourth, the press balanced its production of negative coverage with positive 

assessments of how an access to information law could improve the lives of regular 

citizens. Importantly, this strategy integrated a hopeful tone into coverage. The 

Grupo Oaxaca thus provided citizens and politicians with positive inducements to 

support the law.  

The Mexican case highlights the special importance of the press as a policy 

agendas-setter. Evidence presented in this chapter makes clear that press attention 

coincided with an access to information law’s quick and unexpected climb up the 

list of government priorities. Access to information was transformed from a 

marginal issue into the focal point of at least four governmental agencies. Javier 

Corral, the most prominent political supporter of access to information, admits, 

                                                 
337 For a greater description of the importance of consonance in news coverage, see Christiane 
Eilders (2002).  
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“in order to push the law forward, it was very important to have the principal 

newspapers.”338  

Access to information legislation is paradoxical in this sense. It is a policy 

that is highly important yet considerably obscure. It can be of routine usefulness to 

political parties, citizens and bureaucrats, yet by the same token it is easy to 

sabotage (bureaucratically and politically), and difficult to enact significant 

legislation. Access to information needs strong defenders. Issa Luna Pla of the 

Grupo Oaxaca posits that such a law cannot be maintained on the public agenda if 

it’s not constantly being written about by the media […]339  

Since the passage of the access to information law, several other laws 

relevant to the media have passed, such as the de-penalization of oppressive 

calumny laws and a shield law for journalists. Media expert José Carlón Carreño 

opines that there has been a sort of “fever” to update rights because the press 

lacked them for so long. This updating process has only been made possible by a 

powerful advocate press and a favorable legislative balance of power.  

The press has in large part been successful in these endeavors because it has 

found willing allies not only in the political realm, but also in the academic 

community. Roberto Rock of El Universal admits that although his publication has 

set an editorial agenda in favor of numerous laws, academics have done most of 

the leg work. As Rock expresses, “you [academics] elaborate the law, and we will 

give it wings.”340 This relatively recent news media activism has become a 

significant force for positive change in Mexico. 

The news media is no doubt succeeding in linking the concept of 

transparency with the ways in which Mexicans assess the quality of politics and 

government. This achievement is in line with the larger goal, which Beatriz 

                                                 
338 Personal interview, September, 2007. 
339 Personal interview, September, 2007. 
340 Personal interview, October, 2007. 
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Paredes (PRI) described as simply “a change in political culture.”341 PAN Senator 

Ricardo Cervantes claimed to seek the same goal: “they say that cultural change 

takes two or three generations; well, we’re talking about a culture of transparency 

in 21 years.”  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 

                                                 
341 Personal interview, March, 2003. 
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       CHAPTER 3  

 
DELAY AND RESISTANCE IN ARGENTINA 

 
 
 

Similar to Mexico, Argentina’s access to information law was the 1999 promise of a 

self-declared reformer with weak support in Congress, and a mandate to right one 

party’s extensive abuses of power. Unlike Mexico, however, Argentina did not 

enact a much-anticipated access to information law. A bill received partial 

sanction by the Chamber of Deputies in 2003 and was effectively killed by a 

governing party majority in the Senate more than a year and a half later. In its 

place, government issued a much more limited presidential decree (1172/2003). 

Unlike comprehensive legislation, a decree limits information requests to the 

ambit of the federal administration, cannot constitutionally challenge full laws, 

and can be reversed or substituted with a flourish of the president’s pen. 

This chapter will illuminate what advocates consider one of the world’s 

most striking transparency reform disappointments, and perhaps its least well 

understood. Prior to efforts at reform, Argentina appeared to have in place most of 

the factors commonly associated with sweeping reform: significant precedents, 

political commitments, oversight institutions for a law,342 the supportive pressure 

of external donors, and an extraordinary, broad-based network of civil society 

organizations (CSOs) that actively lobbied for access to information. On the 

surface, the promise of reform augured better than it did when President Vicente 

Fox took power in Mexico. 

Throughout the 1980s, Argentina made considerable progress in opening-

up human rights abuses to public scrutiny (Sikkink, 2008). In 1994, amendments 

                                                 
342 The Anti-Corruption Office was established by the De la Rua Administration in 1999. 
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to the constitution boded promising rights to access government information. By 

the year 2000, seven provinces had enacted access to public information laws. In 

anticipation of greater transparency at the federal level, four different legislative 

proposals for an access to information law were introduced into Congress in 1998-

99.343 Another seven344 were proposed in 2000 and 2001. Argentina had 

considerably more precedents and legislative activity on the issue than did Mexico 

prior to its reform efforts. 

Argentina’s vigorous transparency advocacy movement was also poised to 

secure a sweeping access to information measure. A coordinated group of CSOs 

collaborated with President Fernando De la Rua’s new Anti-Corruption Office on 

an access to information bill. Unsurprisingly, the number of transparency 

advocates grew enormously in the wake of the 2001-02 Argentine debt default and 

economic crisis. In March 2002, over 200 CSOs (The Argentine Dialogue) set a 

transparency law as their top priority for political reform. A dynamic lobby of more 

than 40 organizations345 was set into motion— the largest ever in Latin America. 

Argentina’s broad, inclusive network of advocates dwarfed Mexico’s relatively 

small and exclusive Grupo Oaxaca.  

But unlike the Grupo Oaxaca’s brief but powerful campaign, an Argentine 

attempt to secure a law would span five years, three presidents, and three capital 

political opportunities produced by the groundswell of strong reaction to the 

corruption of President Carlos Menem (1989-99), a significant bribery scandal 

during the De la Rua administration, and the governmental opacity that in good 

measure led to the economic crisis and collapse of 2001-02 (Haslam, 2002).  
                                                 
343 Elisa Carrió and Alfredo Bravo (4971-D-98), Nilda Garré and Mario Fadel (7076-D-98); Alfredo 
Bravo and others (1034-D-99), Antonio Berhongaray (0016-S-98). 
344 Elisa Carrió (1429-D-00), Alejandro Nieva and Jesús Rodríguez (2217-D-00), Marta Palou and 
Mario Das Neves (3286-D-00), Simon Hernández (3449-D-00), Juan Domingo Zacarias (0917-D-
2000), Nilda Garré and Gustavo Galland (0971-D-2000), and Luis Molinari Romero (12-S-01). 
345 These organizations called themselves the Foro Social para la Transparencia. For a list of these 
organizations, see, 
<http://www.accesoalainformacion.org/archivos/Listado%20de%20Organizaciones.pdf> 
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Within this context, the weak response of Argentine politicians is striking. 

The Argentine experience furnishes opportunities to explore how governments 

delay and resist strong transparency measures. How could legislators and 

successive administrations have afforded to ignore demands? This question has 

not been adequately answered. Most analyses of the Argentine experience consist 

of activist-written narrative descriptions. They do not engage key explanatory 

variables, but rather provide a wide array of insights into the exhaustive CSO 

advocacy campaign. These descriptions mainly highlight examinations of civic 

activism and collaboration with government prior to the bill’s death pangs in the 

Senate (Baragli, 2004; Farmelo, 2003; Risley, 2005, pp. 66-76). Other accounts have 

examined barriers to reform met along the way (Baron, 2003; Farmelo, 2003). 

Explanations highlight factors such as political culture and history, as well as 

unresponsive leaders. A few accounts have noted weak news media support for the 

CSO-led access to information movement, but do not build upon brief mentions 

(Baron, 2003; Farmelo, 2003; Villanueva, 2003, p. 148). In short, the extant 

literature provides no comprehensive explanations for the failure of Argentina’s 

much anticipated transparency and access to public information law.  

This chapter fills a gap in the literature and provides comparative support 

for the previous chapter on the determinants of sweeping reform in Mexico. In the 

following pages I show how Argentine presidents used their strong negative 

agenda control,346 the product of powerful constitutional faculties and partisan 

powers, to delay and resist enactment in the legislature. Furthermore, I provide 

evidence to suggest that weak news media coverage impacted Argentina’s failed 

reform: the delay and resistance of Presidents and legislators largely failed to be 

made public because of the paucity of reporting, and advocate demands were not 

adequately projected into the public sphere. 

                                                 
346 Negative agenda control is the ability to prevent legislation from being voted on and therefore 
enacted. 
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Because of these factors, advocates were only able to secure presidential 

decree 1172/03. National organizations have done an admirable job of raising 

awareness and leveraging the decree to the fullest extent possible, but the 

measure’s legal force is constrained and its operational indicators are weak. 

Reported information requests347 totaled a mere 2,586 in the law’s first three years 

of operation,348 signaling a lack of awareness. Data on governmental compliance 

with information requests is still limited, and anecdotal evidence suggests 

decidedly mixed reviews.349 Perhaps most problematic for the law was the 

comparatively meager resources assigned to oversight: in 2008, a staff of five 

operated on $445,000 U.S. dollars.350 Finally, the law lacks prominence. Not only 

has its use been relatively limited, but it is buried within the “Subsecretariat of 

Institutional Reform and Strengthening of Democracy” one of several sub-

secretariats within the Chief of Staff’s Office.351  

Argentina’s access to public information decree is hardly comparable to 

other measures in the region, much less Mexico’s, which received over 50,000 

requests in its first three years and is overseen by a semi-autonomous institution 

with an annual budget of approximately $ 20-25 U.S. million dollars.  

Argentina’s experience with transparency reflects the institutional weakness 

that is often associated with the country’s political system. Explanations of 

Argentina’s reform failures have become so common they have spawned their own 

                                                 
347 Data provided by German Stalker of the Access to Information office (2008). 
348 See, Subsecretaría para la Reforma Institucional y el Fortalecimento de la Democrácia (2007). 
349 Unfortunately, evaluations are still limited. Asociación para los Derechos Civiles reports that 
three requests for government information on advertising expenditures, for example, resulted in 
data print-outs that are extremely cryptic to decipher. See, “Cómo entrega el Estado Nacional la 
información sobre la distribución de la publicidad oficial.” Available at 
<http://www.censuraindirecta.org.ar/sw_contenido.php?id=167> 
Interviews with journalists illuminated some extreme cases of public sector resistance, but general 
opinions suggest that public servants do not understand their obligations under the decree, and 
often attempt to make access problematic. See part three, this chapter, on the news media. 
350 The budget is discretionarily assigned by the President. The total was equal to 1.4 million pesos 
for the year 2007 (in January 2008 exchange rates).  
351 Jefatura de Gabinete. 
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literature, which treats the country’s institutional weakness as the puzzle to be 

explained (Armony, 2004; García Heras, 2009, pp. 284-287; Levitsky & Murillo, 

2007a, 2007b; Nino, 2005; Spiller & Tommasi, 2007). Empirical research has tended 

to focus on institutions that directly retard economic stability and policy 

coherence, such as the courts (Bill Chavez, 2004; Brinks, 2004; Finkel, 2004), 

unbalanced federalism (Melo, 2007; Tommasi, Saiegh, & Sanguinetti, 2001), as well 

as electoral rules and the clientelistic party politics they promote (Calvo & Murillo, 

2004, 2006; De Luca, Jones, & Tula, 2002; Jones, Saiegh, Spiller, & Tommasi, 2002; 

Jones & Hwang, 2005, 2005; Jones, Hwang, & Micozzi, 2008; Spiller & Tommasi, 

2006; Torre, 2006).  

This study fills lacunae within this literature. The news media and 

presidential agenda control have yet to receive significant attention as factors that 

might explain the country’s institutional weakness. The omission of the news 

media as an explanatory variable is especially surprising. As discussed in the first 

chapter, there continues to be growing recognition for the importance of a free 

and independent press as a precondition for strong democratic institutions. Yet 

the virtues of the Argentine news media remain decidedly contradictory in the 

literature. Some studies point to an independent press (Bonner, 2009; Levitsky, 

2006; Millman, 1992; Peruzzotti, 2006), while others make arguments for its 

extensive political and economic capture (Knudson, 1997; Lauría, 2007; M. 

O'Donnell, 2007; Padilla, 2004; Park, 2002; Postolski, Santucho, & Rodríguez, 2005; 

Ruiz, 2001; Smerling, 2008).  

Most of the country’s media outlets denounce flagrant acts of corruption 

and, if any indication of the media’s relevance is needed, Argentines figure as the 

most voracious newspaper readers in Latin America.352 The 2003 establishment of 

a more inclusive, national journalist association, the Forum for Argentine 

Journalism (FOPEA), provides hope for increased media professionalism. And a 
                                                 
352 Based on newspaper readership per 1000 citizens. 
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few excellent independent outlets do stand out. But in this chapter I show how 

Argentina’s news media has not benefited from the empowering political 

conditions experienced by its Mexican brethren. Whereas Mexico’s newspapers 

grew competitive, independent and assertive in parallel with incremental political 

and competitive opening, the process in Argentina has been in many ways the 

opposite since this country re-democratized in 1983.  

Media independence has not prospered during two decades of one-party 

predominance, weak partisan competition, and under the rule of the second most 

powerful presidency in the world.353 Nor has the Argentine media been able to 

prosper for any long period of time within the last half century. Rather, legacies of 

authoritarianism and institutional abuse under strong political leaders have helped 

create a press that abides by an imprecise logic of opportunism and self-

preservation. Governments have privileged a few firms at the expense of others. 

They have manipulated regulations and the discretional distribution of 

government advertising (Lauría, 2007; M. O'Donnell, 2007; Open Society Institute, 

2005; Open Society Institute and Asociación de Derechos Civiles, 2008). In 

contrast to Mexico’s competitive newspaper sector, favoritism and particularism 

have made ownership of Argentina’s press one of the most concentrated in Latin 

America. In this chapter I show how these factors—strong presidents and a weak 

news media—lead to reform failures on the types of policy most in need of public 

salience and strong political commitments. 

  This chapter is organized as follows. The first part of this chapter reviews 

the origins of access to information in Argentina. It discusses provincial and 

federal precedents as well as social interest in the issue. I then explain the lag 

between right to information precedents in the early 1990s and the appearance of a 

handful of legislative proposals in 1998-99. I explain the fundaments of 

                                                 
353 See Shugart and Haggard (2001), page 80. 
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presidential negative agenda control in the legislature, and why it represents one 

of the primary reasons 1998-99 initiatives did not prosper. 

 In the second part of the chapter, I contrast the extraordinary advocacy 

campaign for access to information with political tactics of delay and resistance. I 

find that negative agenda powers or partisan majorities provided Presidents De la 

Rua, Duhalde (2002-03) and Kirchner (2003-2007) with the ability to avoid reform. 

To some extent, I note how defections and division within the opposition also 

exacerbated the evasive tactics presidents employed.  

In the third part of the chapter, I examine how the news media reported on 

access to information. I present an original content analysis of nearly five years of 

newspaper coverage (1999-2004) followed by interview evidence. Quantitative and 

qualitative evidence points to a moderately weak news agenda for access to 

information. I find that weak news media’s support for access to information 

reform contributed to political delay and resistance. Lastly, I account for the weak 

news media agenda. I analyze four media concerns—1) repression, 2) regulation, 3) 

relationships with government, and 4) resources and revenue— and find a long 

history of political capture. By analyzing the press’ relationship with government, I 

then show how varying degrees of media capture negatively affected media 

professionalism, particularly in terms of “public interest” journalism. I find that a 

lack of press independence can be explained by: 1) the carrot-and-stick approach 

commonly used by Argentina’s leaders (presidents, governors and mayors) to 

control the press; and, 2) a news media ownership structure that is highly 

centralized in the country’s capital, concentrated, and heavily dominated by one 

firm. The following section examines the origins of access to public information in 

Argentina. 
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PART 1 CHAPTER 3. 
 THE ORIGINS OF ACCESS TO INFORMATION IN ARGENTINA 
 
Argentina’s checkered democratic past has left behind numerous vestiges of 

secrecy. Until recently, secret sessions of Congress took place at the federal level, 

and still occur in several Argentine provinces (Rodríguez Villfañe, 2003). More 

than 100 secrecy laws, or what are referred to as “S” laws, have been enacted since 

1893, in direct contravention of the 1853 constitution (Basterra 2006: 394-400).354 

Until 2006 no classification system for secrecy law existed, which rendered all 

information about secrecy laws, such as the policy issue or the date, effectively 

unknowable. The 2006 de-classification law355 under President Kirchner marked a 

rare and surprising victory for right-to-know advocates. In 2010 some progress 

toward openness has also been made by President Cristina Fernández de Kirchner. 

The President issued decree 4/2010, opening up all information on the 1976-83 

dictatorship. 

Despite this progress, key areas of government remain veiled in secrecy. 

The notorious intelligence agency, SIDE,356 remains largely inscrutable. The 

Ministry of Finance’s law 11.683 on fiscal procedures permits all information 

presented to the federal tax administration to remain secret (Farmelo, 2003, p. 15). 

Of special relevance to current events, secrecy also cloaks the National Statistics 

and Census Institute.357 This exemption has been controversial, especially given 

government manipulation: for the last half decade or so, “official” inflation rates 

                                                 
354 As Basterra (2006) discusses, Article 99 inc. 3 states that all laws must be published. The second 
part of Article 19 also conflicts with principle of “secrecy laws.” Such laws have been divided into 
four general types, all of which imply the appropriation of state monies. These include 1) “reserve 
funds” for discretionary expenses, 2) the buying and selling of munitions, 3) intelligence, and 4) 
pensions. 
355 Law 23.164 of 2006, for example, mandated the publication of all secrecy laws, prohibited the 
enactment of further secrecy laws, and authorized the Joint Congressional Committee for the 
Oversight of Intelligence Activities and Agencies to conduct a review of intelligence budget See 
Estévez (2007). 
356 Secretario de Inteligencia de Estado. 
357 Law 17.622, Creación del Instituto Nacional de Estadística y Censos, and Decree 3110/1971. 
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have allegedly been rigged to reflect lower rates than the indicators of 

internationally trusted sources. The difference between “official” and true rates has 

ultimately served to extract an informal tax from citizens, as Marcus Andre Melo 

has shown (2007) . It has also—by stealth—earned the government a net profit 

margin of $1.7 billon U.S. dollars on inflation-linked bonds.358   

Progress has been made, but secrecy holds fast to numerous parts of the 

Argentine government. Perhaps more importantly, political dispositions toward 

openness remain cynical, as I will illustrate. In this first part of the chapter I 

examine the origins behind the campaign for access to information, including legal 

precedents and embryonic social interest in the right. I then examine the lag 

between legal precedents and legislative proposals for a law at the federal level. 

Here I lay out the political determinants of delay and resistance—the negative 

agenda setting powers of the Argentine presidency—through an examination of 

the Menem administration’s interest in transparency legislation. 

  

3.1  Access to Public Information Precedents 

 
While unchecked secrecy at the federal level stood as the rule in the 1980s, 

Argentine provinces were fast becoming the earliest enactors of access to 

information laws in Latin America. Seven provinces enacted laws prior to the year 

2000:359 two laws in the 1980s and five in the 1990s. Prior to 2002, all measures 

were laws. Since then, four provinces have adopted decrees, which have weaker 

juridical power.360 Table 3.1 lists the provinces that possess formal measures. The 

adoption of laws and decrees did not adhere to a “neighborhood” type diffusion 

pattern, nor are there clear socio-economic trends. Juyjuy and La Pampa stand 

                                                 
358 See, “Socialism for Foes, Capitalism for Friends.” The Economist. 27 February, 2010: p.27-28. 
359As of October, 2009 these included: the Federal District of Buenos Aires, the Province of Buenos 
Aires, Chubut, Córdoba, Jujuy, La Pampa, Río Negro, Santiago del Estero and Tierra del Fuego.  
360 Entre Rios, Santa Fe, Misiones, and Salta.  
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among the earliest adopters, yet these provinces are poor and geographically 

disparate. In contrast, other early adopters, such as Chubut and Mendoza are 

wealthier and also geographically distant from each other. Some of these early 

adopters were apparently influenced by arguments concerning access to 

environmental information361 put forward by Fundación Ambiente y Recursos 

Naturales362 (FARN). Argentina’s provincial precedents precede Mexico’s by almost 

twenty years. 

 
Table 3.1 

 
The most highly touted of the provincial laws was the 1998 enactment of an 

access to information measure for the Autonomous Federal District of Buenos 

Aires. It resonated symbolically because of the Capital City’s national prominence. 

Roberto Saba, later to found the Association for Civil Rights (ADC), elaborated the 

law using the U.S. Freedom of Information Act as a template. According to the 

                                                 
361 Personal interview, Daniel Sabsay, October, 2007. 
362 Fundación para el Medio Ambiente y Recursos Naturales. 

       Provincial Access to Information Measures

Río Negro 1984 Law
Jujuy 1989 Law
Chubut 1992 Law
La Pampa 1995 Law
Mendoza 1996 Law
Buenos Aires (D.C.) 1998 Law
Córdoba 1999 Law
Buenos Aires (province) 2000 Law
Salta 2002 Decree
Catamarca 2004 Law
Entre Ríos 2005 Decree
Santiago del Estero 2005 Law
Tierra del Fuego 2005 Law
Santa Fe 2009 Decree
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bill’s legislative sponsor, Marta Oyhanarte,363  the measure was able to pass the 

City of Buenos Aires Congress because legislators really had no idea what it was.364  

Despite the law’s potential, access remained illusory; the city finally passed 

legislation to regulate the measure in 2007. I will discuss this law in more depth in 

part three.  

On the federal level, several references to access to information were 

incorporated into the 1994 constitutional reform.365 Article 41 of the constitution 

references the right to information but in the context of environmental rights. 

Activists have most commonly relied on article 75, statute 22, to justify their 

demands for public information. The provision refers to Argentina’s international 

treaties and jurisprudence,366 which formally supersede national laws and even the 

constitution. These treaties and agreements should in theory furnish real rights, 

though they have rarely done so.  

Beyond these two precedents, access has been interpreted on a piecemeal 

basis. Article 38 of the national constitution stipulates access to information 

through political parties; article 42 emphasizes the informational rights of 

consumers; and chapter 3 of article 43 guarantees the protection of personal 

information, otherwise known as habeas data. A Habeas Data law was enacted in 

October of 2000 (25.326).  

 Based on these constitutional provisions, a few limited jurisprudential 

successes have arisen. In 1999, for example, government was forced to disclose 

details on human rights abuses, including unlawful detentions (Vidolini Sejas, 

                                                 
363 Oyhanarte was also the founder of one of Argentina’s most influential CSOs, Poder Ciudadano 
(Citizen Power). It serves as Argentina’s chapter of Transparency International.  
364 Personal interview, August, 2005. 
365 Also known as the Olivos Pact. 
366 Four treaties and several important court decisions stipulate the right to information, including 
three United Nations declarations,366 the American Convention on Human Rights (1969), and 
Organization of American States’ (OAS) Inter-American Court decisions. The most important 
precedent here were certain decisions stemming from the Inter-American Court, including Advisory 
Opinion OC-5/85 and Case No. 12.108 - Marcel Claude Reyes and Others v. Chile (2006).  
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2007).367 As noted, the constitution and jurisprudence provide de jure legal 

grounds for access to public information, although they have rarely guaranteed the 

de facto practice of this right. Similar to Mexico’s 1977 Article 6 “right to 

information” amendment, constitutional efforts to address access to information 

occurred prior to a debate on how the right might best be regulated. In contrast to 

Mexico, however, Argentina benefited from precedents at the provincial level and 

considerable references to the right within its constitution.  

No broad coalition of advocates supported comprehensive, universal access 

to information legislation prior to 1999. As in Mexico, only a small epistemic 

community championed the right. This epistemic community centered on 

advocates from the environmental CSO, Fundación Ambiente y Recursos Naturales 

(FARN). In the wake of the 1992 U.N. Rio Conference, which had mandated greater 

access to public environmental information, FARN was able to secure recognition 

of this right in the 1994 Constitution (Article 41). This successful precedent became 

a reference for other special interest access advocates, namely, CSOs dedicated to 

institutional strengthening and human and social rights, such as CELS, Poder 

Ciudadano, CIPPEC and ADC. 368  

Notably, however, demands for access to information stemmed from CSOs 

with relatively special interests, and initially did not appear to be framed as a 

broad-based citizen right or a media right. As we shall see, the news media staked-

out no ground in the access to information debate, which was firmly planted in 

concerns surrounding good governance. 

 

3.2  Demands for Access to Public Information under a Strong President 
 
 

                                                 
367 Tiscornia Sofia y Otros c. Estado Nacional (Ministerio del Interior). 
368 Centro para Estudios Legales y Sociales, Centro de Implementación de Políticas Públicas para la 
Equidad y el Crecimiento,  Asociación para los Derechos Civiles. 
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Legislative support for access to information largely mirrored the relatively modest 

demands for rights within civil society. Proposals to regulate and articulate the 

right did not emerge until 1998, despite the 1994 constitutional amendments, 

previously discussed. This section explains the lag between the 1994 precedents 

and the emergence of legislative support for an access to information law starting 

in 1998. The evidence suggests that, on the one hand, no legislative proposals 

emerged prior to 1998 because of access to information’s obscurity, on the one 

hand; and on the other, because of President Menem’s legislative power and the 

Congress’ relative weakness. Most importantly, I explain how Argentine presidents’ 

constitutionally-given negative agenda powers can effectively shut-out undesirable 

bills in the legislature. During this period, deputies and Senators nevertheless 

elaborated a flurry of proposals (in 1998 and 1999). They did so to “prime the issue” 

of transparency prior to the 1999 election, as well as for symbolic and professional 

reasons. 

Knowledge on access to information was nonetheless scarce prior to the late 

1990s. Politicians and advocates avowed that access to information was a non-issue 

prior to 1998, obscure and little understood even despite the 1994 constitutional 

amendments. The fact that Argentine legislators are frequently labeled as 

“amateurs” (Jones et al., 2002) lends support to this reasoning. Most legislators 

seek positions in the executive branch, which is why reelection rates in the 

National Congress from 1985 to 2003 averaged 19.4 percent369 (Spiller & Tommasi, 

2007, p. 71). Understandably, the capacity to develop specialized knowledge on 

policy issues, such as anti-corruption or transparency, suffers because of low re-

election rates. Without such knowledge, legislators are less likely to elaborate 

                                                 
369 The obvious result is that professionally speaking, Congress is a temporary stopover for most 
politicians, and therefore most members remain “amateur legislators” (Jones et al., 2002) . Multiple 
committee assignments also prevent neophyte legislators from developing expertise (Spiller & 
Tommasi, 2007, pp. 63-70). These factors will be discussed. 
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proposals on specialized issues. Mexico has suffered from a similar problem due to 

the fact that immediate congressional reelection is forbidden.  

A second reason for delay was the lack of legislative opportunities to 

advance access to information. From 1993 until 1997 President Menem retained a 

majority in both chambers of Congress. According to legislators and advocates, 

under this balance of power no proposal to regulate any aspect of “good 

governance” would have prospered without Menem’s support. Bills rarely prosper 

in the Chamber of Deputies without the president’s consent, even under minority 

government. From 1989-2003, Congress introduced approximately five percent of 

legislation that became law, even though they introduced ten times as many bills 

as the president (Alemán, 2006a, p. 26; Jones, Saiegh, Spiller, & Tommasi, 2000, p. 

22). At least under minority conditions bills may stand a chance of being 

considered in committee or even scheduled for a floor vote.  

The negative agenda power of the Argentine president is based on 

scheduling privileges in the Chamber of Deputies and, to a lesser extent, 

disciplined coalitional or clear majorities in Congress.  To change the day’s 

legislative agenda (plan de labor) in the Chamber of Deputies requires a tw0-thirds 

vote, and in Argentina there are no discharge petitions to force a vote on a bill in 

committee (Alemán, 2006a). If the opposition seeks a motion to include undesired 

legislation in future legislative sessions, a majority vote is required. If the motion 

does succeed, undesirable legislation will typically be placed at the end of a day’s 

legislative agenda in order to ensure insufficient time to vote on it. In the rare 

event that such a bill does come up for a vote, a majority of legislators may invoke 

a failed quorum either because they face pressures to do so, or for their own 

reasons.370 Failing quorum is not difficult to accomplish. On average only 80 

                                                 
370 Motivations may be numerous. In the case of transparency legislation, they might include:, a 
lack of interest in such policy, responding to allies who prefer secrecy to transparency, or simply 
because they wish to be done with a legislative session. 
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percent of legislators turn up to vote in any given session (Alemán, 2006a, p. 141). 

Thus, a failed quorum typically requires far less than 51 percent of those present to 

rise from their seats. The PJ’s high levels of discipline have meant that directives 

are almost always followed (Calvo, 2007; Jones et al., 2002; Llanos & Margheritis, 

2006).  

In the Mexican Chamber of Deputies, by contrast, the day’s legislative 

schedule can be changed by a request to the party directorate,371 rather than the 

two-thirds needed in Argentina. The Mexican situation may theoretically produce 

a same-day rescheduling, floor vote and enactment of legislation by a simple 

majority. In Argentina, a majority can only schedule legislation for future sessions 

and it may be placed at the end of the ledger, diminishing the likelihood of 

enactment. The strong negative agenda setting of the plurality party in the 

Argentine Chamber of Deputies will play an important role in discussion on why 

access to information did not advance during 2000-03. 

 The political situation in the Senate is less complex. A simple majority can 

change the legislative agenda for the day, but a two-thirds vote is needed to 

discharge bills in committee (Alemán, 2006a, p. 134). Also, there are no deadlines, 

so committees can effectively kill bills passed by the Chamber simply by not 

examining them. Here, partisan majorities have been decisive. Table 3.2 illustrates 

that PJ majorities controlled the Senate and never fell below 45 percent of the vote 

in the Chamber of Deputies, from 1989 to 1999. As we will see, PJ senatorial 

majorities have persisted. In the Chamber, Presidents’ majority shortfalls have 

been resolved through piecemeal arrangements with governors, who exercise 

                                                 
371 To change the day’s agenda, a request has to be directed to party leaders, who then petition the 
Mesa Directiva (Directorate). Urgent cases can go straight to the Mesa. Essentially, a majority, or 
two of the three parties need to agree in order to change the day’s schedule. See Alemán (2006b, 
pp. 145-148). 
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enormous control over the votes of their deputies.372 Half a dozen small provincial 

parties facilitate coalitional arrangements. Historically, the ability of provincial 

parties to trade support for their own priorities can explain why they have enjoyed 

the second highest legislative success rate in both chambers of Congress, closely 

followed by the PJ (Alemán & Calvo, 2006, pp. 12, 23). Combined with traditionally 

strong PJ voting discipline in Congress, this party’s stranglehold over the Chamber 

of Deputies legislative agenda has been particularly strong.  

 
 
Table 3.2 
 
All of this goes to say that as long as the President’s party controls more 

than 34 percent of the vote in the Chamber, and a majority in the Senate, s/he can 

typically shut-out opposition-sponsored legislation. This represents a powerful 

                                                 
372 Party heads exercise enormous power over which deputies will advance career-wise, because of a 
combination of closed-list proportional representation and the lack of primaries for the selection of 
candidates (De Luca et al., 2002). Because the ultimate objective of deputies is to secure positions 
within the executive, they respond to these incentives (reelection rates in Congress are less than 
twenty percent). See also, Spiller and Tommasi (2007, pp. 63-70). 

                                  Argentine National Legislature 1989-99
Chamber of Deputies

Seats % Seats % Seats % Seats % Seats %
PJ 120 47 117 46 128 50 131 51 119 46
UCR 90 35 84 33 83 32 68 26 66 26
Frepaso --- --- --- --- --- --- 22 9 38 15
UceDe 11 4.3 10 4 4 2 2 1 --- ---
Others 31 13 46 18 43 17 34 13 34 13
Total 257 100 257 100 257 100 257 100 257 100

Senate

Seats % Seats % Seats % Seats %

PJ 27 57 30 63 40 56 40 56
UCR 14 30 11 23 21 29 22 30
Others 5 13 7 15 12 16 10 14
Total 46 100 48 100 72 100 72 100

1997-99

1989-92 1992-95 1995-98 1998-01

1989-91 1991-93 1993-95 1995-97
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system of negative agenda control, not uncommon in other countries in the 

region, such as Brazil and Chile, which will be further elaborated on in Chapter 

Four. 

Negative agenda power has nothing to do with presidential legislative 

success rates. Indeed, in Menem’s last year of office, only 20 percent of his 

proposals were enacted (Calvo, 2007, p. 273). Many of the president’s initiatives die 

in committee and surprisingly, it appears that the best indicator of president’s 

legislative success in Argentina is not partisan power, but rather public approval 

ratings (Calvo, 2007, p. 275).  

Negative agenda setting rights simply mean that undesirable opposition-

sponsored legislation is denied with relative ease. Between 1989 and 1997,373 the PJ 

was “rolled” only twice in the Chamber of Deputies (Alemán, 2006a, p. 143). This 

means that the PJ voted “no” while the opposition voted “yes,” and lost on only two 

occasions in eight years. 

President Carlos Menem appeared to have little interest in institutional 

strengthening, such as greater transparency, if it did not strengthen his own 

powers. Menem managed to secure greater power through sweeping constitutional 

reforms in 1994. Amendments created what alongside Russia is deemed to be the 

second most powerful presidency in the world.374 It also re-configured Congress 

such that Argentina’s Senate and Chamber of Deputies are now respectively 

considered the first and twelfth most mal-apportioned in the world (Calvo & 

Murillo, 2006). The constitutional reconfigurations favored the PJ, who was (and 

remains) more territorially decentralized than other parties. In short, new rules of 

the game favored Menem and his party, thereby disadvantaging the competition. 

See Sagues (1996: 3). 

                                                 
373 This was the period analyzed by Alemán (2006). 
374 See Carey and Shugart (1998) and Shugart and Haggard (2001). 
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In addition to strengthening presidential power, Menem also eviscerated 

institutional checks. A dismantling of horizontal mechanisms of accountability 

permitted Menem to remain largely immune from persecution, notwithstanding 

well-exposed acts of grand corruption (Manzetti, 1999). As discussed by Luigi 

Manzetti (2000, pp. 16-20), over the course of his two terms, Menem neutralized 

the following institutions: 

• The Accounting Court (Tribunal de Cuentas): designed to monitor spending 
and veto the disbursement of questionable allocations. 

• The National Investigative Prosecutor (Fiscalía Nacional de 
Investigaciones): designed to bring public officials to account for illegal 
activity in criminal or civil courts. 

• The General Accounting Agency for State Corporations (Sindicatura General 
de Empresas Públicas): designed to oversee government transactions 
involving state property.  

• The Inspector General of the Public Administration (Inspector General de 
Justicia). 

• The Supreme Court, by packing it with allies.  
 

Because of this notorious legacy of institutional abuse, politicians became 

more attuned to citizen demands for greater probity in the late 1990s. Interest in 

government accountability and transparency also grew in response to the 

international focus on these issues, as discussed in Chapter One. Perhaps most 

importantly, they gained greater traction as the 1999 presidential elections drew 

nearer, hence the proliferation of proposals submitted to Congress from 1998 

onwards. Interestingly, the institutional weakening that took place over the course 

of the Menem years contrasts starkly with a strengthening process over the same 

period in Mexico; institutions were being fortified as competition augmented and 

Presidents devolved power. The following pages illustrate that ideational and 

electoral factors provided a third reason why a barrage of legislative proposals 

emerged in 1998.  
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At the end of his 1995-99 mandate, President Menem was testing out the 

idea of a third term, which made him eager to project an image of probity.375 He 

committed to new agreements and institutions in order to create a favorable image 

both domestically and internationally. In 1996 Argentina entered into the Inter-

American Convention Against Corruption.376 And in November of 1997, Argentina 

became one of five non-member signatories to the OECD’s377 Convention on 

Combating Bribery of Foreign Officials. Through these agreements Menem courted 

endorsements from the international community that could secure greater 

domestic approval. Menem’s strategy appeared similar to that of Mexico’s 

President Carlos Salinas, discussed in Chapter Two: the President sought to create 

the impression of credibility while minimizing real reform.  

Menem even made institutional concessions. In early 1997, the 

administration established (by decree) a National Office for Public Ethics.378 And 

just after his party’s 1997 midterm loss, Menem resigned himself to the 

establishment of a Judicial Council, a watchdog mechanism meant to prevent the 

removal of judges for political reasons (Bill Chavez, 2004). In 1999 he enacted the 

Ley de Ética379 (ethics code), notably, just before he left office (Miller, 2003). Yet 

both the Ethics Code and the aforementioned Judicial Council were not Menem’s; 

rather, they had been mandated by the 1994 constitution some five years 

                                                 
375 See, for example,“La Pregunta del Millón.” Clarín. 22 August, 1997. 
376 A landmark treaty promulgated by the Organization of American States. Argentina signed on 
March 29, 1996 and ratified the agreement on 17 January, 1997 (Ley 24.759). 
377 Organization of Economic Cooperation and Development. 
378 Oficina Nacional de Ética Pública (Decreto 152/97): the office would eventually be replaced by 
the Anti-Corruption Office. Steven Levitsky and María Victoria Murillo describe the Ethics Office 
as “window dressing” (2007b, p. 284). 
379 Decree 41/99 Código de Ética de la Funcción Pública. The law is a weaker transplant of the U.S. 
Code of Ethics, which established basic standards to guard against illicit enrichment, such as public 
declarations of assets for incoming office holders. Yet the code falls short on several points, 
including concrete examples of what constitutes “illegal conduct.” It mainly served as a repository 
for declarations of assets, but held no investigative power to confirm or deny declarations. For Gil 
Lavedra, De la Rua’s first Justice Minister, this constituted one of the law’s biggest defects (personal 
interview, 29 November, 2007). See, Miller (2003). 
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previous.380 Menem had dragged his feet to avoid enacting such measures, which 

he clearly viewed as obstacles to his unfettered discretion.  

Access to information went from obscurity to prominence with the passage 

of the 1998 District of Buenos Aires’ law. It appeared to receive some significant 

publicity from both CSOs and the news media. Legislators took note (Risley, 2005, 

pp. 69-70). The Federal District’s law provided a template that legislators could use 

to draw up their own proposals.381 In effect, the onslaught of proposals during this 

period served as “priming”382 for the presidential contest. They communicated the 

campaign message: the need for greater probity and transparency in government. 

In this sense, Argentina’s 1999 election resembled Mexico’s 2000 watershed, in that 

both were regarded as transitions from opacity and corruption to transparency and 

good government.  

Few if any legislators expected their proposals to become law. Of the 

legislators who introduced bills during this period, I interviewed three383; all of 

whom did not anticipate support for their measures. On a first level, federal 

Argentine legislators rarely see their proposals approved. As noted, Congress 

introduces only about five percent of legislation. This stands in stark contrast to 

Mexico, where beginning in 1997, more than half of the total laws were elaborated 

by congressional legislators as opposed to the executive. Whereas Mexico’s 

legislature has become proactive since 1997, Argentina’s has remained consistently 

reactive (Cox & Morgenstern, 2001). 

On a second level, virtually all proposals came from opposition legislators, 

which further diminished the likelihood of legislative consideration. Even though 
                                                 
380 Argentine Constitution, article 36, 1994. 
381 Personal interview, Roberto Saba, August, 2005. As Deputy Fernanda Bendinelli Ferrero 
explained, she based her legislative efforts on what was in the newspaper: “How does one know 
how to legislate on? Well, from newspapers. So I started to read five newspapers a day and I 
obtained a lot of bills: (“¿Cómo se sabe que legislar? Bueno, de los periódicos. Entonces comencé a 
leer 5 periódicos por día, y saqué muchas leyes.”).  
382 For a discussion of framing and priming, see Entman (2007). 
383 Deputy Alejandro Nieva, Senator Luis Molinari Romero and Deputy Jesús Rodríguez. 
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the PJ had lost their clear majority in 1997 midterm elections, they still retained 

gate-keeping control over Congress. After the 1997 midterms, PJ still held 46 

percent of the vote in the Chamber of Deputies (refer to table 3.2) and a majority 

in the Senate. To make up for their shortfall in the Chamber, the PJ exercised 

majority control through an alliance with several provincial parties (Jones et al., 

2008, p. 17). The PJ dominated committee leadership positions and apparently 

never gave the opposition-elaborated access to information proposals a second 

glance.384 The proposals never exited committee. 

Rather than expecting their proposals to become law, legislators introduced 

proposals for the sake of recognition. Recognition meant two different things. On 

one level, legislators claimed the measure itself deserved recognition among 

legislators and the public.385 They viewed an access to information law as a 

powerful democratizing tool that deserved recognition. Deputy Alejandro Nieva 

(UCR) introduced a proposal because a law had been on the books for years in his 

home province, Juyjuy (since 1989). Even though Nieva admitted Juyjuy’s law was 

rarely used, he stressed its theoretical importance.386 Another Deputy who 

advanced a proposal, Luis Molinari (UCR), felt it important to regulate a right 

newly provided by 1994 constitutional reforms.387 Both of these legislators believed 

that a proposal would set a positive precedent for reform in the likelihood of a 

1999 electoral victory for the Alianza, an electoral coalition forged between the De 

la Rua’s Unión Cívica Radical (UCR) and FREPASO.388  

On a different level, legislators introduced access to information laws for 

personal and professional recognition. If and when the executive proposed an 

access to information bill, past and existing proposals for a law would be taken 

                                                 
384 Personal interviews, Senator Luis Molinari Romero and Deputy Alejandro Nieva, November, 
2007. 
385 Ibid. 
386 Personal interview, November, 2007. 
387 Personal interview, November, 2007. 
388 Frente por un País Solidario. 
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into account during the elaborative process.  The names of contributing legislators 

might ultimately be attached to important legislation. In this sense, the proposals 

of 1998 and 1999 can be explained as credit claiming. As former Deputy Fernanda 

Bendinelli Ferrero explained, “every legislator wanted it to be his/her law.”389 In 

Argentina, however, demonstrating legislative effectiveness to the public has 

typically come second to pleasing provincial party bosses (Calvo & Murillo, 2004; 

De Luca et al., 2002; Jones & Hwang, 2005). Of course, the two need not be 

mutually exclusive. In short, legislators are frequently measured by the quantity 

and type of laws they propose. According to María Barón of the congressional 

watchdog Directorio Legislativo, “if they don’t propose laws they are not viewed 

well.”390  

This discussion surrounding the Argentine Congress makes a rather simple 

point. From 1989-99, Congress remained relatively weak and the President strong, 

both constitutionally and legislatively. Legislative proposals on access to 

information were not treated with much gravity. Even an Argentine president 

whose partisan legislative powers are relatively weak possesses the constitutional 

powers to delay a vote on undesired legislation with little chance of it being taken 

up. These facts will become important once I examine how an access to 

information bill fared under subsequent presidents. 

Demands for access to information law thus figured as modest prior to the 

election of President De la Rua in 1999. Unlike Mexico, however, Argentina 

boasted earlier legislative proposals, more numerous sub-national and federal 

precedents for access to information, international support for transparency 

reform, and perhaps most importantly, a record yet untainted by failed reform 

attempts. In Mexico, the failed reform attempt of 1981 colored the issue for more 

                                                 
389 Personal interview, November, 2007. 
390 Personal interview, October, 2007. 
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than two decades. Argentina’s prospects for legislating a significant transparency 

law looked to be promising come the election of President De la Rua in 1999.  
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PART 2 CHAPTER 3.  
DELAY AND RESISTANCE 
 

Progress towards greater transparency appeared to be well under way 

during the first year of President Fernado De la Rua. A participative process led to 

the law’s elaboration and hopeful prospects for a law were reflected by 

conferences, new oversight institutions and the emergence of a vital advocacy 

network. This second part of the chapter begins by briefly analyzing the incipient 

advocacy campaign under President De la Rua (1999-2001). I then contrast the 

extraordinary advocacy of this campaign with the evasive tactics employed by 

three presidents: Fernando De la Rua, Eduardo Duhalde and Nestor Kirchner 

(sections 3.3 through 3.5). These sections flesh out the institutional and legislative 

underpinnings of how successive presidents delayed and resisted transparency 

reform. My argument centers on the importance of partisan majorities and 

negative agenda control in the legislature, as discussed in part one. But I find that 

divisions among parties helped sideline transparency legislation, and I analyze 

how bureaucratic resistance to transparency influenced the strategies presidents 

adopted. Part three then analyzes the question of news media support for access to 

public information reform. 

Similar to Mexico’s Vicente Fox, De la Rua’s Alianza won the 1999 election 

on a clean-government slate. Among the administration’s key promises was the 

establishment of a “fiscalía” (Special Prosecutor), and an access to information law. 

According to Justice Minister Gil Lavedra (1999 to October 2001), inspiration for a 

transparency law was derived from the Federal District of Buenos Aires Law, 

established in 1998.391  

The administration’s efforts to encourage participative collaboration on an 

access to information law would far exceed those of Mexico’s. Under President De 
                                                 
391 Personal interview, November, 2007. The Buenos Aires law had not been implemented prior to 
late 2007. I will discuss this issue in part three of the chapter. 
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la Rua, the Ministry of Justice established the Anti-Corruption Office,392 which was 

designated to lead the elaborative effort. A dynamic lobby self-titled the Social 

Forum for Transparency393 worked collaboratively with the Anti-Corruption Office 

in a much acclaimed participative process (Baragli, 2004).394  

Whereas President Fox’s administration first elaborated Mexico’s law and 

then sought public feedback, Argentina’s participative process allowed citizens 

input into what the law might look like. The law emerged more ambitious in its 

scope: it was intended to regiment all three branches of government at the federal 

level.  

 

3.3 Scandal and Delay under President De la Rua 

 
Six months into the new De la Rua administration’s term, Justice Minister Lavedra 

had still not sent the access to information bill to Congress. It appeared the 

government was delaying the law’s introduction. This section explains why delay 

occurred. I find that instead of serving as a catalyst for reform, a significant bribery 

scandal involving President De la Rua prompted the President to resist a law. I also 

examine how a president with relatively weak support in Congress was able to 

resist a significant legislative challenge to force a vote. I find that the President’s 

influence over scheduling effectively blocked consideration of transparency 

reform. If a similar challenge had emerged in Mexico, I argue, a law would almost 

certainly have resulted.  

                                                 
392 The Anti-Corruption Office would replace a “fiscalía.” 
393 The Foro Social de Transparencia (Social Forum for Transparencia) was formed in December of 
1999. This group included the following CSOs: Conciencia, Fiscales sin Fronteras, Manos Limpias, 
Centro de Estudios Sociedad y Estado, Control Ciudadano, Reconstrucción Institucional, Centro de 
Estudios Legales y Sociales, Foro Permanente de Ética Social, Compromiso Ciudadano, Fundación 
para el Cambio Democrático, Transparencia en la Administración, Grupo Sophia, Instituto para el 
Desarrollo de la Democracia Participativa, Poder Ciudadano and Transparency International.  
394 They employed a participative method inspired by the U.S. Administrative Procedures Act 
(APA).  The process made the elaboration of the access to information bill a celebrated case of 
Argentine policy-making and a regional example. See especially Baragli (2004) and  Farmelo (2003). 
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On paper, the access to information law’s elaborative process had spanned 

more than a year and a half, with forums in June-July of 2000, again a year later in 

2001, and a further working group in August of 2001. In Mexico, the elaborative 

process had also been a lengthy affair of nine months, but this timeline was 

substantially less than Argentina’s year and a half of delay. The elaboration and 

discussion of an access to information law appeared to be a show. As the 

Transparency Project Director within the Anti-Corruption Office would later 

ruminate,  

Perhaps the government was saying, ‘maybe the young Turks in the Anti-
Corruption Office want this law— not a priority. And if somebody comes 
against it, we trade it and put it at the end of the list…’395 
 

 Less than 9 months into office, the De la Rua administration found a strong 

if not ignoble motive for delay. In August of 2000 news broke that the 

administration had allegedly bribed Senators to vote on a labor reform bill. Money 

had apparently originated in the federal intelligence agency, SIDE.396 The Vice-

President, Carlos “Chacho” Álvarez resigned shortly thereafter, and the President 

effectuated a cabinet shuffle. De la Rua’s brother, Jorge, would replace Gil Lavedra 

as the Minister of Justice. As Lavedra recalled, “I spoke with De la Rua and told 

him that the office would act forcefully on the issue [the Senate Bribery 

Scandal].”397 Lavedra said he was replaced because the President “wanted someone 

more trustworthy.”398 The President had apparently dispatched Lavedra to ensure 

that investigation into the Senate Bribery Scandal would not move forward. It was 

widely alleged that government resisted introducing an access bill for fear the 

                                                 
395 Personal interview, October, 2007. 
396 Servicio de Inteligencia del Estado (State intelligence Service). 
397 Personal interview, November, 2007. 
398 He used the word, “Confiable.” 
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measure would be commandeered by legislators eager to use it against the 

administration— in relation to the Senate Bribery Scandal.399  

There was considerable resistance to greater transparency emanating from 

several branches of government (Farmelo, 2003). The SIDE’s role in the Senate 

Bribery Scandal gave it obvious reason to shield itself from greater budgetary 

scrutiny.400 In November of 2001, law 25.520 on National Intelligence would pass 

Congress in relative stealth. Article 36 of the law established a secrecy clause that 

would serve as a first layer of defense.401 Later, in 2003, the SIDE had Senators 

introduce a bill to protect state secrets. Inside the executive, banking, finance and 

accounting entities reportedly expressed resistance.402 

Numerous legislators also resisted greater transparency. Under the 1999 

Ethics Law, Senators were obliged to disclose their assets. Yet as of August, 2001, 

approximately only half the Chamber had complied with statute.403 Beyond the 

legislature, De la Rua faced opponents of greater transparency on multiple fronts. 

In the judiciary, resistance was due to worries surrounding the confidentiality of 

ongoing legal cases, according to the Anti-Corruption Office’s Transparency 

Projects Director, Roberto Michele. 404  Argentina’s opaque public sector unions 

also put up resistance to greater transparency at a time when sensitive labor 

reforms were being negotiated. Labor Minister Patricia Bullrich mandated 

disclosure for public sector unions in the fall of 2001. But union bosses demanded 

                                                 
399 Personal interview, Nicolas Dassen, November, 2007. 
400 See, “Escándalo en el Senado: Los Gastos Reservados del Organismo de Inteligencia.” Clarín. 6 
September, 2000.  Those eager to prosecute the Scandal wanted access to information surrounding 
the two million dollars of unaccounted-for money from SIDE’s annual budget. 
401 The law was enacted in December, 2001, just before De la Rua’s resignation. It established that 
Congress would be responsible for auditing the SIDE, through the Bicameral Audit Commission for 
Intelligence Organs and Activities (Comisión Bicameral de Fiscalización de los Organismos y 
Actividades de Inteligencia). Article 36 states that “no public document emanating from the 
Bicameral Commission can reveal information that might jeopardize the activity of intelligence 
organs or national defense.” This constitutes a rather broad exception to meaningful disclosure. 
402 Personal interview, Roberto Michele, November, 2007. 
403 ”Niegan el Acceso a los Bienes de Senadores.” La Nación. 7 August, 2001. 
404 Personal interview, Roberto Michele, November, 2007. 
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Bullrich’s resignation and indicated that their cooperation rested in the balance. 

By paralyzing transportation lines, unions had recently demonstrated their 

willingness to cause trouble for the government (Madrid, 2003a, pp. 77-78). Several 

days later Minister Bullrich resigned.405  

De la Rua’s involvement in a serious corruption scandal gave him good 

reason to mothball the project, but so too did bureaucratic resistance. The 

cooperation of the SIDE and the unions rested in the balance, and there were 

surely other bureaucratic resistors my research was not able to uncover. Although 

President De la Rua was a weak President in partisan terms, he held the 

constitutional means to shield bureaucratic resistors and was expected to do so. 

Especially in light of the Senate Bribery Scandal and new labor reforms being 

threatened by the Unions, De la Rua had significant incentives to delay and resist 

an access to information law. 

 Consider the counterfactual: had De la Rua not possessed negative agenda 

control, it is quite possible that a majority of members from the Alianza, PJ and 

smaller parties would have been able to force a vote on a transparency law, as the 

following pages will illustrate. If the president did not have the power to stop a 

legislative initiative, the threats of bureaucrats opposed to the law would have 

served them little purpose; the president would simply not have had a choice in 

the matter. By contrast, Mexico’s President Fox also faced bureaucratic pressures. 

But Fox had strong incentives to pass a law. First, he had no power to prevent the 

opposition or his own party from moving ahead with legislation. Secondly, the 

powerful news media campaign induced the administration to overcome obstacles. 

In contrast, De la Rua had the power to prevent the enactment of a transparency 

law, and he faced serious bureaucratic pressures to do so. Thus he resisted a law 

even in spite of strong civic pressure to enact one.  

                                                 
405 “Condiciones de la CGT para el Diálogo.” La Nación. 29 November, 2001. 
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With respect to a transparency law, President De la Rua faced significant 

challenges in the legislature. The President of the Chamber’s Constitutional Affairs 

Committee, Elisa Carrió, represented the principal threat. A veteran legislator, 

Carrió had stood as one of the first vocal proponents of access to information in 

Argentina, introducing a proposal in 1998 and quickly becoming an expert on the 

issue. 

 
Table 3.3 

 
In 2000 she led the elaboration of a bill that sought to “bid-up” the 

executive’s law.406 One of Carrió’s central challenges, for example, dealt with the 

issue of the law’s oversight.407 Instead of having the Ombudsman handle all 

appeals, as the executive’s bill proposed, Carrió’s measure provided for an 

information commissioner with “functional autonomy.”408 This autonomy aimed 

to insulate the law against political manipulation, which as illustrated in part one, 
                                                 
406 Personal interview, Roberto Michele, November, 2007. 
407 Better practice laws will tend to make provisions for an oversight agency to monitor an access to 
information law’s compliance and resolve complaints and appeals.  
408 Article 19, bill 1.429-D-2000. 

Chamber
Seats % Seats %

PJ 101 39 116 45
Alianza 124 48 88 34
ARI --- --- 31 12
AR 12 5 9 4
Others 20 8 13 5
Total 257 100 257 100

Senate
Seats % Seats %

PJ 40 55.7 47 57
Radicales (UCR) 22 30 23 31
Others 10 14 8 11
Total 72 100 72 100

1999-01 2001-03

1998-01 2001-03

Argentine National Legislature 1999-2003
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was common during the Menem administration. According to de Michele, the 

proposed information commissioner would require outlays of public money that 

the administration was unwilling to spend.409 The bill and its authors therefore 

posed a challenge to the executive’s commitment to transparency. 

Carrió’s Constitutional Affairs bill received committee approval in July of 

2000, but languished for months, overlooked by the Chamber’s Scheduling 

Committee.410 Carrió accused the government of delay, 411 and in the midst of the 

Senate Bribery Scandal, submitted a motion to have her committee’s bill scheduled 

for a future session. She surprisingly won the needed majority in spite of the 

administration’s disapproval. Her victory was supported by a wide assortment of 

political forces in the Chamber of Deputies, including FREPASO, and even several 

blocks of PJ legislators. The De la Rua government had been “rolled” on a 

procedural vote, an unusual occurrence in a country with strong gate-keeping 

privileges. It was even noted by congressional scholars (Alemán, 2006a, p. 149). 

Clearly, the vote was intended to send De la Rua a message. It was not, however, 

mentioned in the principal newspapers. Carrió’s motion led to scheduling for 

October 5th, 2000, but the bill appeared as the day’s second last order of business, 

superseded by a resolution congratulating Argentine Olympians for medals won in 

Sydney, 2000, and another resolution celebrating the International Fair for the 

North of Argentina, among other matters of national import. The bill was not 

considered.  

Had the same situation occurred in Mexico, a PRI deputy on the 

Constitutional Affairs Committee could have appealed to PRI party leadership for 

same-day re-scheduling; and because the PRI held the Presidency of the Directive 

Desk (Mesa Directiva), the bill quite possibly could have gone up for a vote the 

                                                 
409 Personal interview, November, 2007. 
410 Comisión de Labor Parlamentaria. 
411 “El Gobierno impulsa un plan contra la corrupción.” La Nación, 15 January, 2001. 
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same day. To reiterate, scheduling changes in Mexico can be effected on a same-

day basis; but in Argentina, they can only be scheduled for future sessions, and it is 

up to the discretion of the Scheduling Committee where they are placed. Cartel 

control over the legislative agenda effectively provided the De la Rua government 

with decisive negative agenda control, even despite dissent among the crumbling 

Alianza ranks. A law would have had a very good chance of passing in Mexico had 

someone of Carrió prestige and knowledge presented a bill in the midst of a major 

bribery scandal involving the President. 

Days after Carrió’s bill had been stonewalled, she followed three colleagues 

from the Social Democrat Party in breaking with the governing coalition, the 

Alianza. Carrió’s access to information bill reappeared on the legislative agenda 

only once more, a year later, on October 24th, 2001. This date was immediately 

after the President’s coalition had been decimated by midterm elections. Carrió’s 

bill was once again scheduled near the end of the legislative agenda on a day with 

more than 75 matters to be voted on. It did not receive the attention of the 

Chamber of Deputies’ new plurality party, the PJ (refer to table 3.3). They opted to 

overlook access to information legislation despite assertions made a year earlier 

(2000) by Humberto Roggero, the Chamber’s president after the October 

midterms of 2001: 

Information vital to our history and our recent past continues to be hidden 
in the hallways of the bureaucracy thanks to the lack of legislation. [An 
omission that] will be settled with the approval of this project.412 
 
The unfavorably scheduled bill in October of 2001 belied the PJ’s implied 

wish to see a law enacted. Whereas Mexico’s President Fox faced a Congress in 

which at least tw0-thirds of legislators favored a law,413 my research estimates that 

about half of legislators supported an access to information law during the De la 

                                                 
412 “Proyecto de Acceso a la Información en la Cámara de Diputados.” La Nación. 17 October, 2000. 
413 The PRD, his own party, the PAN, and progressives within the PRI. 
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Rua and Duhalde administrations. In Mexico, dispositions were forcefully shaped 

by the “carrots and sticks” of media publicity, which were lacking in Argentina, as I 

illustrate in part three of this chapter. One of the key differences between the 

Argentine and Mexican cases emerges in opposition dispositions toward access to 

information legislation. 

In the upcoming section, I show how there appeared to be widespread 

resistance within the PJ.414 The PJ had three reasons to avoid an access to 

information law. First, the party had much to hide after their last ten years in 

power, especially Menem’s supporters. Relationships between party leaders and 

bureaucrats went back more than ten years, rendering the PJ more likely to shield 

allies and friends from a law. Second, an astute observer might have predicted the 

impermanence of the Alianza coalition. It was riddled with factions even before it 

took power, and little about the coalition suggested a truly durable national 

organization.415 In October of 2001, voters severely punished De la Rua’s Alianza 

coalition and consequently rewarded the PJ with a near-majority in the Chamber 

of Deputies (refer to table 3.3). This situation effectively left the presidency in the 

hands of the president of the Chamber of Deputies—the PJ—if De la Rua were to 

fall. The Vice-President had resigned the year previous. In October of 2001, 

political and economic deterioration presaged the PJ’s possible return to power.  

This situation put the passage of an access to information law into question. 

Now free from the challenge of other political forces, why would the predominant 

PJ wish to encumber their future rule with a transparency measure? By contrast, 

Mexico’s previously single-party dominant PRI, viewed no imminent return to 

                                                 
414 Personal interviews with María Barón (Directorio Legislativo), Deputy Alejandro Nieva (UCR), 
Deputy Gerardo Conté-Grand (PJ), Deputy Jesus Rodríguez (UCR), among others. All of these 
interviews took place in September, October and November of 2007. 
415 A few of the clearest indications of the coalition’s impermanence included: 1) President De la 
Rua’s unwillingness to promote the Coalition; and, 2) the factions that prevented De la Rua from 
counting on legislative support from his own coalition, leading to an “imperial” strategy that made 
frequent use of decrees. See Mustapic (2006, pp. 4-6). 
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power in 2001. All they saw was six years of PAN rule, which provided them with 

strong incentives to bind President Fox with a sweeping transparency law.  

Finally, a last reason for why the PJ sidelined the access to information bill 

has to do with the design of the law itself: the proposed access to information law 

aimed to regiment all three branches of government in Argentina, which promised 

to open-up the legislature to greater scrutiny. In contrast, the bill in Mexico was 

intended only for the executive branch, giving opposition legislators in Mexico less 

reason to worry about being exposed. Roberto Michele of the Anti-Corruption 

Office considered the position of Argentine legislators:  

Putting myself in the shoes of a politician in this country, maybe I would 
think, ‘perhaps if I support this law it will come against me’.416 
 
 

3.4  Opacity in the Aftermath of Economic Crisis:  
Delay Under Duhalde 

 
The economic crisis of 2001-02 greatly amplified demands for access to 

information legislation. I highlight the scope of these demands in this section, as 

well as the political commitments they engendered. I analyze how, similar to De la 

Rua during 2000, President Duhalde (PJ) was able to delay passage of the law for 

more than a year. He was able to do so in spite of vigorous advocacy and a PJ 

minority in the Chamber of Deputies. Evidence suggests that the effect of negative 

agenda powers was strengthened by partisan support from provincial parties and 

defectors, as well as a divided opposition. Perhaps the more interesting question I 

address here is why government gave the go-ahead to pass the bill at all. I suggest 

that Duhalde acquiesced to passage not only as an important signal to citizens and 

the international financial community, but also because politically onerous bills 

have a tendency to die in the PJ-dominated Senate.  

                                                 
416 Personal interview, November, 2007. 
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In the wake of the economic crisis, what had originally been a sizable cadre 

of CSOs working in conjunction with the Anti-Corruption Office quickly 

transformed into a monolithic public agenda for greater transparency and access 

to information legislation. The Argentine Dialogue (la Mesa de Diálogo Argentino), 

a roundtable incorporating 200 CSOs, made transparency their first priority for 

political reform. This enormous association elaborated a document, the Federal 

Accord for the Reform of the Argentine Political System, which was signed by newly 

inaugurated President Duhalde (2002-03) and governors in February of 2002.417 It 

represented a pledge to follow-through with systemic political reform, and an 

access to information law figured prominently among demands. Several months 

after these events, the Argentine Dialogue advanced a package of reforms 

denominated, “The Laws of May,” in an attempt to spark stalled political reform. 

Key advocates and governmental representatives asserted that international 

influence was neither sought nor offered: “Pressure was built strictly from the 

inside,”418 according to Roberto Michele, from the Anti-Corruption Office. 

In March, 2002, President Duhalde introduced the Anti-Corruption Office’s 

bill (elaborated under De la Rua) into Congress for consideration. A considerable 

number of deputies supported the idea of a law, including most of the ex-

FREPASO members, the UCR, Elisa Carrió’s new Alternative for a Republic of 

Equals (ARI), and a handful of breakaway PJ legislators.419 The Constitutional 

Affairs Committee hammered out a bill under the leadership of Salta’s future 

governor, Juan Manuel Urtubey (PJ). Advocates from various CSOs kept constant 

vigil at congressional committee meetings, where they offered assistance to 

                                                 
417 Acuerdo Federal para el Sistema Político Argentino. 
418 Personal interview, November, 2007. 
419 Known as the Talcahuanos. 
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members of the committees examining the executive’s bill.420 As one deputy’s aide 

remembers, the group was “implacable” and “very helpful.”421  

Similar to the bill of Elisa Carrió (2001) and De la Rua, the measure 

incorporated all three branches of government into the disclosure regime.  It 

represented a relatively simple protocol for accessing governmental information, 

as opposed to being a manifesto of openness, such as the Mexican law or laws 

enacted subsequent to it. Its scope had some rather large exceptions; for example, 

it subjected only “administrative” information to disclosure obligations in both the 

Attorney General’s Office and the Judiciary. It did, however, regiment government-

controlled businesses to the law. Procedures to make a request were relatively 

simple and full responses had to be provided within a 15 day limit, extended for 

another 15 days if grounded in a series of exemptions. The law provided an 

acceptable list of exemptions, but did not subject other secrecy laws to this list. It 

also stipulated a ten year reserve period with a lengthy maximum of 30 years for 

highly classified information. Appeals and complaints would be handled by the 

ombudsman. Unusually, the law provided appellants no recourse to the court 

system, which constituted a problematic oversight. The law included various other 

limitations: it provided no word on sanctions or protections for offending public 

officials, and perhaps most notably, the law included no proactive transparency 

regime; in other words, it established obligations for the dissemination of 

information independent of requests. The law would have qualified as “moderately 

weak.”422 But it must be taken into account that this was 2002, before standards 

                                                 
420 The Freedom of Expression and Constitutional Affairs Committees. 
421 Personal interview, Raquel Ascensio, November, 2007. 
422 I will discuss measurement, and benchmarks in Chapter Four. They are described in detail in the 
appendix. 
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were raised due to the Mexican law and the expanding commitments of 

multilateral organizations, such as the UN-sponsored Article IXX.423 

 
Table 3.4 

Although legislators claimed the bill was 

articulated in a spirit of cooperation within the 

Constitutional Affairs and Freedom of Expression 

committees, the Chamber of Deputies was divided 

into several competing blocks. Table 3.4 illustrates 

that the PJ held a plurality of the 257 seats with 

113, and therefore benefited from agenda control. 

But deep rifts were evident in the Partido 

Justicialista. One large block loyal to President 

Duhalde faced-off against a substantial number of 

Menemistas and a small block of PJ dissidents, led 

by Deputy Gerardo Conté-Grand and referred to 

as the Talcahuanos. Divisions in Mexico also stood 

out, but the three large parties largely behaved as 

three large unitary actors that served to check 

each other. In Argentina the party topography had 

been drastically altered by the evisceration of the 

UCR. With no other sizable parties, the PJ was predominant. 

What had been De la Rua’s coalition, the Alianza, was no more: the 

FREPASO had disbanded, the UCR were vastly reduced and a new party led by 

Elisa Carrió, Argentinos para una República de Iguales (ARI), had emerged. 

Notably, the provincial parties together held the third largest block in Congress. 

                                                 
423 Article IXX, a U.N.-sponsored organization, did eventually articulate a document on proposed 
Argentine Legislation. See Memorandum on Two Drafts of the Law on Access to Public Information 
of Argentina (2005). 

Chamber
Seats %

PJ 133 52%
UCR 46 18%
Interbloque 
Federal

23 9%

ARI 11 4%
Partido 
Socialista 
Democrático

6 2%

Provincial 
parties and 
others

38 15%

Total 257 100%

Senate
Seats %

PJ 41 57%
UCR 16 22%
Provincial 
Parties and 
others 15 21%
Total 72 100%

2003-05

Argentine National 
Legislature 2003-05 under 
President Nestor Kirchner

2003-05
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Divisions were not reflected by indicators of fragmentation. Congress under 

President Duhalde maintained a similar effective number of parties, hovering 

around 2.9.  

Roberto Saba of the Association for Civil Rights (ADC) later recalled that the 

de-legitimation of Argentine politicians subsequent to the crisis of 2001-02, 

insecure alliances, and general dislocation provided what appeared to be an ideal 

political opportunity for the passage of access to information legislation.424 Yet 

Saba’s estimation of the situation proved flawed. It appeared that Duhalde delayed 

a vote by instructing the President of the Chamber, Eduardo Camaño, not to 

schedule the bill. The divided PJ acquiesced for reasons discussed, and when 

advocate deputies did secure two motions to schedule the bill, in September 2002 

and late March 2003, quorum could not be met. Invariably the bill was listed 

among the last orders of the day. The legislative majority, composed mainly of 

provincial parties, the PJ, and a few rancorous ex-FREPASO members, repeatedly 

left before the bill came up for consideration, invoking a failed quorum. Veteran 

legislator Gerardo Conté-Grand (then PJ) commented, “when oficialismo does not 

want a quorum, it does not happen.”425  

Deputies must bring home resources (“pork”) to governors, who determine 

whether or not political careers advance, and many of these resources are at the 

President’s discretion.426 Presidents therefore exercise strong indirect control over 

legislators (see for example, Madrid, 2003b, p. 129). Consequently, “transparency is 

not important electorally [for congress], because the vote is a meat and potatoes 

vote.”427 As previously discussed, provincial parties are particularly susceptible to 

exchange cooperation for resources. As the third largest force in the chamber 

                                                 
424 Personal interview, August, 2005. 
425 Personal interview, November, 2007. 
426 See, Jones and Hwang (2005), De Luca, Jones and Tula (2002) and Calvo and Murillo (2004). 
427 Personal interview, Miriam Aragón, October, 2007. This observation may also help explain the 
failure of other institutional “integrity” reforms to advance in Congress. 
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during the Duhalde presidency, these provincial parties contributed to failed 

quorums.428 

But motions to schedule the bill were only successful twice, while advocate 

legislators insisted numerous attempts were made. To have secured scheduling 

twice but to have failed on other attempts indicates indecisive majority support for 

the transparency law. According to a number of legislators, divisions prevented 

consensus. Gerardo Conté-Grand commented, “the opposition was very 

fragmented;” and Alejandro Nieva of the UCR insisted, “the Radicals [UCR] had 

different positions from the ARI, and the provincial parties also had different 

positions.”429 A short shadow of the future also rendered cooperation and mutual 

concessions less likely. Research into policy making, enforcement and stability 

suggests a strong association between longer time horizons and increased 

cooperation between policymakers (Stein, Tommasi, & Spiller, 2008, pp. 15-20; 

Spiller & Tommasi, 2007, pp. 26-51; G. O'Donnell, 1993). When one has to work 

with the same colleagues for years or even decades, individual priorities tend to 

earn greater respect. To some extent, the Mexican Congress suffers from the same 

dilemma as its Argentine counterpart because of the prohibition on reelection. The 

Duhalde presidency lasted just over a year, which provided legislators with just 

enough time to act on grudges and forge alliances with future winners.  

One of the only possible contenders other than the PJ in the 2003 elections 

was Elisa Carrió of the ARI, but her party was in its infancy and had no national 

appeal. Hence with the PJ poised to capture the presidency, there were 

considerable incentives to work with this party in Congress. Nilda Garré, for 

example, moved from the FREPASO to the Partido Justicialista during this period. 

She would later be rewarded with an ambassadorship to Venezuela (2005) and her 

                                                 
428 Personal interviews, Deputy Gerardo Conté-Grand and Miriam Aragon, November and October, 
2007. 
429 Personal interview, November, 2007. 
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current appointment as the Minister of Defense (2005- ). Defection, especially 

among the vanishing FREPASO, therefore contributed to less overall support for 

an access to information bill. 

Thus far in this section I have explained how delay was facilitated by 

President Duhalde’s negative agenda power. This power helped the President 

schedule the bill such that quorums could not be met. But two successful motions 

to schedule the bill and numerous other failed attempts signaled unreliable 

majority support for to schedule the bill for a future session, let alone convene 

quorum. Evidence suggested the importance of divisions among parties and 

defections to the PJ. Duhalde easily delayed passage, which ultimately benefited 

the PJ by preventing a bill from gathering momentum and greater support. I 

complete this section by examining an alternative hypothesis on delay and why 

President Duhalde passed the law in May, 2003. 

The CSO-led campaign did most everything it could to secure a vote on the 

law during this period. In unison with the Anti-Corruption Office, 23 organizations 

undertook a letter-writing campaign targeting politicians within both the 

legislative and executive branches. They met five times with Deputies and Senators 

during the months of September and October 2002. On the 5th of December, 2002, 

eight CSOs met with the Personal Secretary of President Duhalde, and on the 6th of 

December they met with the Justice Minister, Juan José Álvarez, where a promise 

was secured: the bill would be included in spring 2003 sessions.   

The efforts of the CSO community caught the attention of the British 

Council and the German Konrad Adenauer Foundation, both of which became 

vested supporters of the advocacy movement. The British Council organized 

roundtables between politicians and CSOs. The vested advocates in the Ministry of 

Justice’s Anti-Corruption Office worked transgovernmentally (Slaughter, 2004), 

holding a video-conference with the U.S. Ethics Office to learn more about 

disclosure legislation. In February of 2003, signatures from more than 160 
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legislators declaring their support for an access to information law were collected, 

more than the majority of votes that was needed. These initiatives illustrated the 

activism and pressure the advocacy campaign attempted to apply, although— 

without real results.  

Promises were repeatedly broken. On the 26th of March, 2003, a minority 

session was convened for the 100 legislators who had attempted to meet quorum 

for a vote on the access to information bill that day. The transcript is six pages of 

exasperated pro-transparency legislators condemning “the majority that will not 

hold quorum.”430 The Chamber’s President, Eduardo Camaño, responded that 

many legislators were in their home provinces, campaigning for the May election 

and looking after their constituents. Deputy Marcela Rodríguez commented on 

this explanation, “there is a long history here that leads us to presume that this is 

not just constituent work.”431 Camaño reassured them: “You could say that in 

theory this project is already sanctioned, the only thing missing is that we vote on 

it next Wednesday, for which we will surely have no difficulties.”432 When next 

Wednesday arrived, no vote took place. When I asked Camaño about the repeated 

delays, he said it was normal. But then he confided that it resulted from, “a culture 

of secrecy on the part of legislators.”433 

Interestingly, the most compelling justification for governmental delay on 

the access to information bill was “crisis.” First, a corruption “crisis” triggered 

government’s reluctance to introduce a key transparency measure. Then, in the 

aftermath of the economic crisis, access to information was deprived of legislative 

attention because of more pressing policy issues: the economy, poverty reduction 

and security. Justice Minister Juan José Álvarez claimed, “Security was priority one, 

                                                 
430 Honorable Cámara de Diputados, Dirección de Taquígrafos. 4ª Reunión. 26 March, 2003. 
431 Ibid. 
432 Ibid. 
433 Personal interview, November, 2007. 
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two, five and ten.”434 On its face, the crisis rationale seems to contain a certain 

amount of merit. Advocates pushed an access to information law hardest in the 

aftermath of an economic collapse, which perhaps did not represent the most 

advantageous political opportunity. In contrast, Mexico’s law was enacted under 

the auspices of a hopeful “transition” to a mature multi-party democracy— by any 

measure a more auspicious setting.  

But importantly, the “crisis” explanation assumes symptoms of crisis are 

more important to treat than systemic causes. Put differently, opacity and 

corruption played a part in bringing about crisis; greater transparency should 

therefore have been a precondition for meeting the country’s material and security 

needs in the immediate aftermath. For these reasons, advocates had demanded 

that leaders sign the Federal Accord for the Reform of the Argentine Political System 

in February of 2002. For the same reasons, advocacy campaigns around the world 

have used crises to press for laws— often with considerable success, as I will 

illustrate in Chapter Four. The law was sidelined not because it was, objectively, a 

low-priority reform in a time of crisis, but rather because politicians were able to 

get away with treating it as such. As the third part of the chapter will discuss, the 

mainstream press failed to adequately project the demands of a strong civic 

advocacy movement, provided only weak coverage of legislative activity and 

therefore generated few incentives for politicians to support the law. Successive 

presidents were thus able to use partisan powers and a key constitutional power, 

the negative legislative control associated with scheduling, to resist and delay. 

A month after the Chamber President Camaño promised a law, Duhalde 

finally gave the bill his blessing. It passed the Chamber of Deputies on May 8th, 

2003, on a Friday, when the hoopla surrounding the second-round presidential 

vote smothered news of its passage. Incidentally, Fridays tend to be the best day to 

divulge news that will be ignored (Patell & Wolfson, 1982). The timing suggests 
                                                 
434 Ibid. 
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that Duhalde sought to minimize media coverage and public expectations for 

follow-through in the Senate. The large newspapers did not treat the event with 

great fanfare: the day after approval the sole news item to appear in Clarín was 

three lines on page 38 (May 9, 2003) and La Nación printed a 338 word article that 

appeared on page 10. Duhalde had backed Nestor Kirchner in the runoff against his 

nemesis, former President Carlos Menem. An early enactment would have placed 

an undo burden on Kirchner by creating public expectations for immediate 

enactment. Early passage may have even hurt Duhalde himself. When it became 

clear that Kirchner would win the second round against Menem, only then did the 

law pass.  

The question then becomes why did the PJ pass the bill at all? The Minister 

of Justice at the time, Juan José Álvarez, claimed the Duhalde government “asked 

Congress to pass the access to information bill,” because it thought it an 

“important signal to the international community.”435 Due to the economic 

implosion of 2001-02, Argentina found itself under the microscope of both markets 

and its sole lifeline, the International Monetary Fund (IMF). Passage of an access 

to information law provided a positive signal to creditors. It was also an important 

symbol domestically. The President had signed the Federal Accord in February of 

2002, promising to act on the issue. Not passing the law meant Duhalde would 

have been remembered as the President who killed a transparency initiative during 

one of Argentina’s darkest, most opaque periods. 

 Finally, the Partido Justicialista undoubtedly acquiesced on the bill’s 

passage cognizant that it would be snuffed in the PJ-dominated Senate. Sebastián 

Saiegh (2004, p. 10) has collected telling figures on the type of bills more likely to 

be killed in the Senate versus the Chamber of Deputies. The Senate was 30 percent 

more likely to kill bills on “justice policy” than the Chamber, 33 percent more likely 

to kill “political and civil rights” legislation, and defeated 52 percent more bills on 
                                                 
435 Personal interview, November, 2007. 
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“penal legislation”436 than the Chamber of Deputies. These figures provide some 

degree of backing to claims made by politicians and experts that more “symbolic” 

legislation is likely to be killed in the Senate. Congressional veterans such as 

former UCR Deputy Jesus Rodríguez and Miriam Aragón, a congressional staffer 

with over two decades of experience in the legislature, described PJ strategy 

“101:”437 “pass them for symbolic purposes in the Chamber and they die in the 

senate.”438 Because Argentina’s Senate gives one-third of the least populated 

provinces one-half of the seats,439 Senators are less concerned about “high public 

opinion” regarding “quality of government” than they are about bringing resources 

home to governors and constituents. 

The advocates I interviewed did not suspect the above strategy. Though 

they blamed Duhalde for delay, they saw hope in the inauguration of a president 

who might be better disposed to a timely enactment. 

  

3.5 Killing Comprehensive Legislation: 
 Resistance and Appeasement under President Kirchner  

 
There were some hopeful prospects once President Kirchner took power in 2003. 

The advocacy campaign sensed promise now that the bill had passed the Chamber 

of Deputies. Kirchner and his wife had also presented themselves as sympathetic 

to the cause of social and human rights, which boded well for political rights. But 

prospects quickly began to dim for comprehensive regulation. This section 

analyzes the various strategies used to cripple progress towards enactment. These 

included assigning the bill to multiple committees, conflicting legislation, and the 

“switch-and-bait” tactic reflected by the introduction of decree 1172/03. Finally, 

                                                 
436 These figures were based on 1989-1995 data, and therefore provide somewhat of an incomplete 
picture. 
437 Personal interview, Miriam Aragón, October, 2007. 
438 Personal interview, October, 2007. 
439 See Calvo and Murillo (2006). It is the most malapportioned Senate in the world.  
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when advocacy did not curtail, PJ Senators used their partisan majority to alter and 

effectively kill an access to public information bill.  

President Nestor Kirchner assumed power with a generous majority in both 

chambers of Congress (refer to table 3.4). Table 3.4 illustrates how the PJ 

continued to dominate the Senate and enjoyed a clear majority in the Chamber. 

Meanhile, growing regionalization of non-programmatic parties diminished the 

ability of traditional parties to counterbalance the PJ’s majorities.  

These party dynamics did not augur well for an access to information law, 

but neither did several other factors. First, the transparency bill had been 

distributed to five committees in the Senate. 440  As in other countries, distributing 

a bill for consideration in numerous committees tends to be a tactic employed to 

bog down legislative progress, adding further veto points to the approval 

process.441 Secondly, consideration of the bill was led by the Constitutional Affairs 

Committee spearheaded by the President’s wife, Cristina Fernández de Kirchner. 

This rendered her disposition toward a law one of the most important 

determinants of the law’s treatment. Thirdly, the access to information bill 

appeared to directly conflict with another proposal then being considered on state 

secrets. Introduced by the Senate’s Defense Committee in 2003,442 the bill was said 

to have been sponsored by Argentina’s security apparatus, SIDE— the same agency 

at the center of the Senate Bribery Scandal of 2000 (Farmelo, 2003). There were 

suggestions of combining the two bills.  

Such a move would have unquestionably distorted the intent of an access to 

information bill by biasing it toward greater secrecy. Better practice access to 

information laws provide for secrecy provisions within their list of exemptions, but 

                                                 
440 These included Defense, Systems, Media and Freedom of Expression, Administrative and 
Municipal Affairs, and Constitutional Affairs. 
441 This claim is supported by Cristina Fernández de Kirchner in 2000: “if they want to delay a 
project, the president of the chamber sends it to various commissions.” From the article, “Habeas 
Data: Traba en Diputados.” Clarín. 25 June, 2006. 
442 It was eventually passed as Leyes Secretas y Reservadas, 26.134 (2006). 
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secrecy is the exception.  Consideration of the Secrecy bill signaled a purposeful 

attempt to weaken the progress, if not the legal intent of an access to information 

bill. “They muddied the playing field,”443 asserted Nestor Baragli, one of the bill’s 

lead supporters from the Anti-Corruption Office.444 

 The CSO-led lobby took a hiatus445 during President Kirchner’s 

“honeymoon” period, but regrouped in October of 2003 with a new movement 

called, “Reform Now!” (Reforma Ya!). It was yet another attempt to hold legislators 

to their promises for political reform.  

The administration responded, but not in the anticipated manner. In 

December, 2003, President Kirchner announced a new “Under-Secretary for 

Institutional Reform and Democratic Strengthening” established in the Chief of 

Staff’s office.446 Marta Oyhanarte would lead the new agency,447 which rolled 

several of the Anti-Corruption Office’s pending projects into decree 1172/2003. The 

measure included provisions for participative rulemaking and open meetings, 

similar to the U.S. Administrative Procedure Act (1946). It also included an access 

to information provision that mandated disclosure obligations for the federal 

executive. Roberto Michele, former Transparency Projects Director of the Anti-

Corruption Office (1999-2003), insists that Oyhanarte “basically cut and pasted 

what we did and put it into a decree.”448   

The measure furnished Kirchner considerable political advantages. On a 

first level, because the decree lacked the force of a law, the possibility existed that 

it could be reversed or replaced by the president. Secondly, as one of the lowest 

measures on the juridical hierarchy, a decree was unable to challenge laws or 

                                                 
443 “Nos embarraron la cancha.” 
444 Personal interview, July, 2005. 
445 Personal interviews, Ernesto Cussianovich and Roberto Saba, November, 2007. 
446 Jefe de Gabinete. 
447 Oyhanarte had secured the passage of the Federal District of Buenos Aires’ access to information 
law in 1998. She was also co-founder of Poder Ciudadano. 
448 Personal interview, November, 2007. 
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constitutional provisions. Hence Kirchner avoided the inter-ministerial and 

constitutional conflicts that could have arisen. Measures such as the Banking and 

Fiscal Secrecy Laws would remain unassailable as would other agencies, including 

the SIDE. It also relieved the Senate from some of the public pressure to enact an 

access to information law.  

Kirchner managed to please quite a few access to information advocates 

while simultaneously weakening the drive for comprehensive legislation. Several 

organizations merely sought a legal right to press their demands for information. 

These “satisficers”, which included the Civil Association for Equity and Justice 

(ACIJ),449 among others, in effect dropped out of the advocacy campaign after a 

much drawn-out four year drive. They felt that a decree was “good enough;” after 

all, the much touted City of Buenos Aires law had not even been implemented. 

Even if a national law were secured, it might prove meaningless. It was argued that 

with continued pressure the decree could prove almost as effective as a law. Others 

held that a decree, which could be reversed and whose jurisdiction was limited to 

the executive, was simply not robust enough; the law also had to regulate the 

Judiciary and Congress. Moreover, they argued it was poorly funded and lacked a 

public profile; the spirit of the new institution was wrongheaded.  

The CSO lobby nevertheless remained substantial and influential. The core 

organizations, CELS, CIPPEC, ADC and Poder Ciudadano still aimed to secure a 

law. They regrouped in 2004. In May of that year, 20 CSOs presented 500,000 

signatures for political reform to Vice-President Daniel Scioli, with comprehensive 

access to information legislation among their top demands.450 The CSO lobby 

attracted public support in several unorthodox ways. For example, they placed 

                                                 
449 Personal interview, Ezequiel Nino (ACIJ), October, 2007. Nino commented, “With the legal 
tools at our disposal, we have enough… more than enough, we don’t need any more.” As for the 
decree, he said, “it does not completely function, but if it does not then we have to demand that it 
functions better.” 
450 “Presentan 500,000 Firmas de Apoyo a la Reforma Política.” La Nación. 17 May, 2004.  
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clothes hangers pinned with proclamations on the fence outside of Congress. 

These proclamations asked people to demand that legislators not “hang the access 

to information bill [out to dry].”451 They met with legislators in the Chamber of 

Deputies and the Senate.  

These attempts to move the law forward gained attention. In June, 2004, 

Cristina Kirchner announced the Senate would be making changes to the bill.452 

The Senate scheduled a hearing for June, followed by subsequent hearings in 

August, September, October, November and December of 2004. From the 

beginning, it was clear that Senators had disregarded international standards and 

were developing their own highly unorthodox interpretations of access to 

information legislation. The threat to the news media became clear in the first of 

eight official hearings. On June 22nd, 2004, PJ Senator Jorge Yoma insisted 

disclosure obligations applied to the news media. He argued that government 

advertisements placed in the media represented a government contract or subsidy, 

and therefore media outlets should be subject to access to information requests. 

This interpretation was backed by the President of the Senate, Cristina Fernández 

de Kirchner: 

A citizen not only has to be guaranteed [his right to information] by the 
power of the state, by his mayor, his governor, his legislator and his 
president—those who manage funds and things that have to do with him—
but also by those who manage his opinions and his freedom of thought.453 

 
The country’s largest news media owners association, ADEPA454, was outraged: 

This is supposing that the advertising in the media acts as a subsidy; it is an 
audacious interpretation of the contracting of advertising space. I do not 
share it, in no way.... 455 

 

                                                 
451 “Protesta en El Congreso.” La Nación. 29 September, 2004. 
452 “Preocupación de ADEPA por Lesiones a la Prensa.” La Nación. 27 June, 2004. 
453 Senatorial Hearing, 22 June, 2004. 
454 Asociación de Entidades Periodísticas Argentinas. 
455 President of ADEPA, Laura Laíño, Senatorial Hearing, 22 June, 2004. 
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Following this June 2004 hearing, leaders of the CSO lobby conducted a retreat in 

which editorial staff of major newspapers participated. Until then, the news media 

had remained curiously out of the debate, much to the bewilderment of the CSO 

community. As I will illustrate in greater detail in part three, media interest in the 

bill surged once it became apparent that the Senate bill posed a threat to their 

interests. 

In December, 2004, a year after President Kirchner had issued decree 

1172/03, the Senate passed an “access to information” bill456 that corrupted the 

original intent of the Chamber of Deputies measure. Two statutes provide 

sufficient evidence to comprehend government’s strategy. First, the bill stipulated 

that information was to be provided only if it was in the “public interest.”457 This 

provision effectively gave government carte blanche to decide what was and what 

was not of “public interest.” Second, the bill provided disclosure rights to 

individuals seeking information held by “non governmental entities,” including 

private companies and CSOs.458 This provision is what drove the news media to 

defend its privacy. Commenting on the law with diplomatic tact, an international 

authority on disclosure laws wrote: “it appears to place unduly onerous obligations 

on private bodies, going beyond the standards established in other 

jurisdictions.”459 As constitutional expert Daniel Sabsay opined, the changes “de-

natured the right.”460 The bill was enacted by the majority PJ despite the 

opposition’s dissenting votes. Whereas in Mexico no chamber of Congress 

                                                 
456 Expediente 16/03. 
457 Sections 1 and 3 contain the two weaknesses described in this paragraph. See Article IXX (2005, 
pp. 10-11). 
458 Private companies are considered subject to the law in section three, if they “perform public 
functions” or hold “public information.” These statutes provide wide latitude for interpretation, as 
government subsidies to any industry, or even government advertising, might be considered 
sufficient to justify intrusive requests into private corporations.  
459 See Article IXX (2005). 
460 Personal interview, October, 2009. 
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contained a partisan majority that could unilaterally impose changes, in Argentina 

it was ultimately majority power that neutralized a transparency bill.  

In many ways the failure of Argentina’s comprehensive access to 

information law resembles Mexico’s failed attempts to regulate Article 6, “the right 

to information,” in 1981 and 1997. In both cases, predominant parties provided 

some sort of forum461 for discussing legislation, but opponents of openness skewed 

the interpretation of legislation such that the burden of obligation would fall on 

the news media rather than government. Powerful presidents in Mexico (1981-82) 

and Argentina (2005) prevented the enactment of a strong measure—a measure 

that would in effect imply the surrender of one of the president’s key powers—the 

discretion afforded by secrecy.  

The bill went back to the Chamber of Deputies, but legislators 

understandably avoided considering a bill that had been sponsored by the 

President’s wife and was anathema to the news media. Congressional staffers 

reported that CSOs continued to call, demanding an override in the Chamber of 

Deputies.462 Other access advocates insisted it would be best to have the Chamber 

pass the bill, and fight its constitutionality in court. Few attractive options led to 

inaction.  

Three presidents had been able to use their partisan and constitutional 

negative agenda setting powers to delay and resist transparency legislation in spite 

of extraordinary advocacy. Direct blame can fall no where else but on politicians. 

However, indirect blame must be attributed to the lack of an adequate 

promotional and enforcement mechanism. As the last part of this chapter will 

illustrate, the relative weakness of media coverage and advocacy in large part 

facilitated political delay and resistance. 

 

                                                 
461 Much less so in the Argentine case—forums were held in the Senate. 
462 Personal Interview, Raquel Ascensio, November, 2007. 
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PART 3 CHAPTER 3. 
WEAK NEWS MEDIA 

 

The Argentine news media appeared largely absent from course of events as 

depicted in part two, and indeed, during research it became increasingly clear that 

news media support was largely missing from the CSO-politics equation.  

In order to gauge the extent of this absence, I conducted a content analysis 

of leading publications, La Nación and Clarín. I begin these last sections with a 

description of the publications and content analysis used to evaluate news media 

support. In the second section I complement this quantitative assessment with 

interview evidence. Based on these findings, in the third section I advance several 

rationales to account for coverage of access to information legislation and policy in 

Argentina more generally. I highlight the important role played by press 

independence and market conditions. The final section examines journalistic 

perceptions based on survey evidence and interviews.  

Overall, I find limited support for access to information within the news 

media: relatively stronger for La Nación and weak for Clarín. I also find that weak 

media support for the right to government information stems from questionable 

press independence. This phenomenon, in turn, finds its roots in authoritarian 

leaders, high political and economic centralization, and a relatively uncompetitive 

media market marked by one-firm dominance. 

 

3.6 Description of the Content Analysis 

 
Similar to the chapter on Mexico (ch.2), the content analysis gauges press support 

for access to public information based on quantitative indicators, the most 

important being salience: the number of news items that deal specifically or 

tangentially with access to public information as a right or legislation. The content 

analysis included news production of the two most widely circulated newspapers 
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of serious repute, Clarín and La Nación. The analysis spans nearly a five year 

period, from six months before President De la Rua took office in 2000, to the end 

of 2004, when the bill was effectively killed in the Senate. 

 Similar to El Universal in Mexico, Clarín tends to be regarded as centrist in 

political ideology, often changing or “indexing463” coverage according to the tenor 

of government. La Nación, meanwhile, is a respected publication with a center-

right stance not entirely unlike Mexico’s Reforma. In fact the owner of La Nación, 

Julio Saguier, is friends with the Juncos of Reforma in Mexico.464 La Nación is 

typically recognized as an independent and critical newspaper, especially with 

respect to the Partido Justicialista. 

As in the Mexican case, articles were generated directly from the print 

version of newspapers’ websites using keyword searches.465 Here, too, the 

verisimilitude of web articles was confirmed by comparing one full week of 

newspapers each year for both publications. I also surveyed the years since 1997 in 

order to discard the possibility that either publication had set an earlier news 

agenda for access to information. Finally, I surveyed a wider panorama of the 

Argentine press for evidence of reports on access to information. Advocates who 

participated in the campaign for an access law pointed to the existence of some 

radio coverage from interested journalists, but televised reports apparently did not 

appear.  

                                                 
463 As discussed in Chapter One, the term refers to how coverage reflects the degree of consensus. I 
also interpret indexing to respond to balances of power in party politics and the likelihood of 
politicians to punish the press for their coverage. These ideas will be developed throughout the 
remainder of the chapter. 
464 Personal interview, November, 2007. 
465 Identical to research in Mexico, I phrased searches in four configurations in order to maximize 
results: “acceso a la información.” (access to information), “derecho a la información pública” (the 
right to public information), “acceso a información,” (access to information) and “derecho a 
información” (right to information). 
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As in the Mexican case, a “strong agenda” is defined as coverage in excess of 

seven news items for any given month, signifying an average of one news item 

every three days: 

 
1-2 news items------3-4 news items-------5-6 news items-------7 or more news items 

Weak            Moderately Weak     Moderately Strong             Strong 
 
As voluminous agenda-setting research contends, repetition is how news 

impresses itself upon the public and policy agendas (Dearing & Rogers, 1996, p. 

62). News items include articles, any type of editorials and/or references. 

 The second purpose of the content analysis is to evaluate the motives and 

strategies of the news media outlets, including whether the evidence suggests 

coverage influenced the outcome of the access to information campaign. I 

complement the findings of the content analysis with in-depth interviews 

targeting members of the press and key political figures.  

 

3.7  Background on News Publications: La Nación and Clarín  

  
Argentina’s Clarín is the centerpiece of the Grupo Clarín conglomerate and holds 

the third largest national market share466—35 percent—of any newspaper in Latin 

America. The publication officially belongs to the Artes y Editoriales Gráficas 

Corporation, which represents one of dozens of business divisions belonging to the 

media conglomerate Grupo Clarín. Table 3.5 provides an illustration of Grupo 

Clarín’s interests at the end of 2007. The company went from private to public 

ownership in 2007 with a market capitalization of approximately US$2.57 billion 

dollars and yearly net profits of close to US$100 million dollars. It is one of the 10 

largest Argentine companies, spanning television, radio, print, internet, paper 

                                                 
466 Chapter Four discusses ownership concentration rates in greater detail.  
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production, and textbooks, including the country’s principal cable, satellite and 

internet systems.  

 La Nación represents the number two national newspaper and Argentina’s 

oldest and arguably its most respected. It claims approximately 12 percent of the 

national market share for newspapers, but owns various other interests, including: 

Rolling Stone (Argentina), Ahora Mamá, Lugares and El Jardín, among others. 

 Despite their different journalistic approaches, Clarín and La Nación have 

shared several business interests. With a Spanish partner, both companies jointly 

ran the media acquisitions company CIMECO,467 at least until June 2008, upon 

which time La Nación sold its interest to Clarín. Each owned a third of the 

enterprise; the other third was purchased in 1999 by the Spanish multimedia firm 

Grupo Correo. CIMECO owns Mendoza’s leading daily, Los Andes, and the fourth 

largest newspaper in the country, La Voz del Interior, based in Cordoba. Clarín and 

La Nación also co-jointly own the news wire agency Diarios and Noticias (DyN), 

which caters to approximately a third of the country’s newspapers.  

Perhaps the most strategic of La Nación’s and Clarín’s shared holdings was 

the largest news print producer in the country, Papel Prensa, which controlled 60 

percent of the national market for newsprint. Ownership in the company 

originated from a deal struck between La Nación, Grupo Clarín and the military 

government (1976-83) in 1977. Grupo Clarín controls 36.9 percent of the company, 

La Nación 36.9 percent and the government the remaining 26.2 percent (Blanco & 

Germano, 2005a, p. 72).  

 

 

 

 

                                                 
467 Compañía Inversora de Medios de Comunicación (Communications and Media Investment 
Company). 
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Table 3.5 

Argentina's Grupo Clarín
PRINT Ownership 100% unless marked
Arte Grafico Editorial Argentino S.A. (Clarin)
Diario El Clarín Newspaper
Diario Olé Newspaper
Collectables Book series
Editors Moda y Tejido Book series
Anuario Autos Car Guide
Revista Viva, Revista Enseñar, Revista "Genios", Revista "Jardin de Genios" Magazines
Artes Graficas Rioplatense S.A. Printing Company
Elle Magazine, Elle Deco and Elle Novias Fashion magazines
Tinta Fresca Ediciones S.A. School text books
Editorial La Razon S.A. Free Newspaper
Compania Inversora en Medios de Comunicacion S.A. (CIMECO) Media Investments 50%
La Voz del Interior Newspaper (provinces)
Día a Día Newspaper Owned by La Voz del Interior
Los Andes Newspaper (provinces)
Comercializadora de Productos Graficos Brasileiros Ltda Print sales and distribution 99.23%
Diarios y Noticias (Dyn) News Service 25.60%
Impripost Technologies S.A. Digitalization Service 50%
Página/ 12, Rosario/12 Newspapers
Papel Prensa S.A. 37%
TELEVISION, FILM
Channel 13 (Buenos Aires) and 8 channels in 8 other provinces Television Stations
Todo Noticias, Volver, Magazine, Metro, Multideporte Pay TV Stations
Patagonik Film Group, Pol-ka, Ideas del Sur Film and TV Production 30%
Cable Visión S.A. Pay TV and Cable 60%
Cable Visión, Multicanal, Teledigital Cable Service
TeleRed Imagen (TRISA) S.A. Pay Sports TV 50%
Televisión Satelital Códificada (TSA) S.A. Satelite Signal 50%
SuperCanal Holding S.A. Pay TV 20%
RADIO
Radio Mitre S.A.: Radio Mitre, La 100, Radio Mitre 810 Radio Stations
INTERNET
Clarín Global S.A. Internet Design and Services
Clarín.com:  empleo.clarin.com, inmueblesclarin.com, autos.clarin.com, ole.clarin.com
Ciudad.com: cidadelinternet.com.br
Ubbi.com: ubbi.com.cl, ubbi.com.br, ubbimusica.com
TV, Radio: canaltrece.com.ar, radiomitre.com.ar, radiomitre810.com.ar, la100.com.ar
Cable, Satelite: TN24horas.com
Vontel S.A. IP Telephone Service
Oportunidades S.A. Buy/Sell Internet Site
INTERNET PROVIDERS
Primera Red Interactiva de Medios Argentinas S.A. Internet Service Providers
Fibertel, Flash, Ciudad Internet, Fulzero
OTHER BUSINESSES
Ferias y Exposiciones Argentinas (FEASA) S.A. Exposition Company (fairs)
UNIR S.A. Correspondence Logistics
Gestión Partida S.A. Remote Assistance for ExPatriates
Inversores de Deportes S.A.: Teledeportes Marketing and Sales of Sports Concerns
ExpoAgro S.A. 50%
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Despite being competitors, La Nación and Clarín have a long history of 

collaboration. As Public Relations Director, Martín Etchevers at Clarín admitted, 

“we compete in good faith and get along great.”468 It is widely believed that 

relations remain positive due to the inter-marriage of the families at their helm, 

most prominently, the Nobles of Clarín, and the Mitre and Saguier families of La 

Nación. 

 The influence of these two newspapers, particularly Clarín, is difficult to 

overestimate. Whereas La Nación exercises considerable influence over elite 

opinion, Clarín simply drums its messages into the Argentine consciousness 

through its sheer size. It is not only unsurpassed in number of readers and national 

reach, but it recycles its newspaper news through dozens of radio, television, 

internet and cable stations. Clarín also dominates ADEPA,469 which is the 

country’s principal media owners association. ADEPA leads the media lobby 

within Congress and the Executive branches (Johnson, 2003; “sdjflsjf,” n.d.). One 

prominent House Communications Committee disclosed a popular political belief 

about Clarín that communicates its perceived influence: “they say that no 

President lasts more than one week of negative front-page Clarín coverage.”470 

 

3.8  Findings: The News Agendas of Clarín and La Nación   
 
 
Overall, the content analysis illustrates that Argentine newspapers produced well 

under half the news items than did comparable Mexican publications. Over 56 

months, from July of 1999 until the end of December 2004, an average of 2.3 news 

items were published per month at Clarín and approximately double that for La 

Nación, at 4.5 (refer to figures 3.1 a), 3.1 b) and 3.2). The median averages were even  

                                                 
468 Personal interview, November, 2007. 
469 Asociación de Entidades Periodísticas Argentinas (ADEPA). 
470 Personal interview, November, 2007. 
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Figure 3.1 a) 

Figure 3.1 b) 
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lower, at 1.0 and 3.0, respectively. In qualitative terms, gross monthly news 

production for the entire period under analysis—from July of 1999 to December of 

2004—resulted in a “weak” news agenda for Clarín and a “moderately weak” 

agenda for La Nación.  

Examining the news agenda by period [refer to figures 3.1 a) and 3.1 b)], 

coverage of access to information remained mostly weak to moderately weak until 

the end of November of 2002.  

The lack of coverage is striking given the events that occurred during this 

period: the Anti-Corruption Office elaboration of the law and associated forums, 

Elisa Carrió’s successful motion in the Chamber of Deputies to schedule an access 

to information bill, the Senate Bribery Scandal, the defeat of the Alianza in 2001 

elections, among other notable occurrences. 

These results reflect the entire duration of the campaign, nearly five years. 

In order to facilitate comparison between the 30 month content analysis I 

performed for Mexico in Chapter Two, I will henceforth focus exclusively on the 30 

months of greatest CSO mobilization, from May of 2002 until December, 2004.  

During this period, news production increased substantially for La Nación 

averaging 6.8 news items. It rose only slightly for Clarín, to 2.8 news items per 

month. Figures 3.1 a) and 3.1 b) illustrate the average monthly coverage for both 

the 56 and 30 month news agendas analyzed. Clarín’s agenda remained “weak,” 

and La Nación’s production moved from “moderately weak” to “moderately 

strong.” 

The results suggest that while La Nación may have become more 

sympathetic to the issue over time, Clarín’s interest remained largely unchanged. It 

may also reflect the size differential between these two companies; some scholars 

argue that large firms assume less critical stances because they present bigger 

targets for government punishment. Comparatively, these results pale in 
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comparison with the Mexican agenda, where averages exceeded 10 news items per 

month, reaching a high of around 45 news items during peak months.   

Figure 3.2 

 
 

Figure 3.2 illustrates a graphic representation of the last six months of 2004, 

during which time Clarín and La Nación produced roughly a third of all the articles 

for the 30 month sample analyzed. That is to say that in one-fifth of the time 

period analyzed, they produced one-third of all news items. This six month period, 

from June to December, 2004, corresponds to senatorial deliberations over the law. 

During this period, the Senate discussed contentious disclosure obligations to be 

placed on “non-governmental” entities, such as CSOs and the news media. Thus 

the swell of coverage during this period appears to respond to the threat posed by 

the new bill that was being elaborated by the Senate. In this sense, reporting on 

access to information suggests reactive rather than proactive coverage.  
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The first “strong” spike in coverage occurred in November, 2002, as  

CSOs demanded a vote before the legislative session came to an end in December 

[refer to figure 3.1 b)]. May and June 2003 illustrate a second surge in news items as 

the law passed the Chamber of Deputies. A third peak took place in December 

2003, when President Kirchner enacted decree 1172/2003. The fourth peak in May 

2004 came in response to the Senate’s announcement that it would be examining 

legislation starting in June. Finally, news production on access to information 

surged in October of 2004. Here it became clear that the Senate was ignoring the 

half-sanctioned bill from the Chamber of Deputies and instead elaborating its own 

bill. This bill ultimately corrupted the intent of an access to information law, 

effectively killing legislation. 

 As can be expected of coverage that responds to or follows events, news 

items tend to bunch around the pivotal happenings of the three year period 

described in the preceding paragraphs. Notably, the press did not take advantage 

of major political opportunities. For example, no strong linkage was forged 

 
  

Dark-Total News Items 30 months 
 
Light-Last 12 Months (2004-05) 
 
White-Last 6 months  
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83 
52 
34 
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between the Senate Bribery Scandal and the need for an access to information law. 

In other words, the news media overlooked catalysts for reform. In doing so, it 

provided politicians carte blanche to ignore CSO demands for legislation. The 

press provided no big stick, no shaming device. 

Counting the number of news items provides only a partial indication of 

attention placed on the issue. The size of news items and their relative focus is also 

salient. The day after the Chamber of Deputies voted to send the bill for 

consideration to the Senate, for example, the sole news item471 to appear in Clarín 

was three lines on page 38 (May 9, 2003). La Nación printed a 338 word article472 

that appeared on page 10.  

Figure 3.4 illustrates that during the last 30 last months of the access to 

information campaign most articles made only extended reference to access to 

information, rather than focusing squarely on the issue. More than 60 percent of 

La Nación’s 202 news items constituted mere references. This result contrasts to 

Mexico’s Reforma, in which only 20 percent of the 459 news items amounted to 

references. The results for these two Argentine firms suggest the policy was of less 

consequence than issues associated with it, such as the politics of Congress, or 

reforms broadly conceived.  

                                                 
471 “Derecho a la Información.” Or “The Right to Information.” Clarín did publish a more substantial 
article on Saturday, 10 May, 2003. Evidently Daniel Santoro, founder of FOPEA was responsible for 
most of Clarín’s interest. Santoro remained the most prominent supporter of the issue, principally 
through FOPEA. I interviewed Santoro in August of 2005, but he did not provide any substantial 
commentary on the extent of Clarín’s agenda. Instead he spoke of the lack of awareness among 
journalists. 
472 “Diputados aprobó el acceso a la información.” Or “Deputies Approve Access to Information.” 
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Figure 3.4

 
There was no dearth of access to information topics to be made into news. 

Several non-profit wire services, including Infocívica and Asociación Civil 

Periodismo Social (Civic Social Journalism Association), produced a constant 

stream of reports on access to information from which news media outlets could 

choose. Even more newsworthy, a literal explosion of access to information laws 

swept through the region in 2002 through 2004, including those of Mexico, Peru, 

Panama, Dominican Republic and Ecuador that might have provided grist for news 

items. Finally, the attacks of 9-11 had caused the U.S. Bush Administration to 

clamp down on freedom of information, especially during 2002 and 2003. This 

trend generated substantial news around the world.  

 Figure 3.5 compares the percentage of news item frames—government 

failures (criticism), versus access as a solution (expectation of positive change)— 
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in order to arrive at an approximation of tone.473 Negative news, i.e. criticism, 

tends to reinforce pressure. As research has shown, people react asymmetrically 

stronger to negative news (Soroka, 2006). La Nación and Clarín both illustrate 

relatively balanced coverage, with solution frames accounting for approximately 60 

to 65 percent of all coverage. This compares favorably to results obtained for 

Mexico, where approximately 40 percent of Reforma’s news items highlighted 

“failure.” However, this analysis does not account for the intensity of tone, which 

we will discuss shortly. The most significant difference between the two countries 

was the sheer quantity of news items. Mexico’s Reforma produced approximately 

five times more news items for the 30 month sample than did Clarín.  

 
Figure 3.5 

                                                 
473 Government failure frames highlight, for example, the failure to legislate in 2003; solution 
frames stress access to information as a solution to problems encountered in government, such as 
the public’s anticipated access to currently restricted Supreme Court decisions. The analysis 
excluded news items without obvious failure of solution frames. 

0

10

20

30

40

50

60

70

80

90

100

Failure Frames Solution Frame

Percentage "Failure" vs. "Solution" Frames* 

La Nación

Clarín

*Identified "frames:" N=97 for  La Nación, N=63 for Clarín



 

245 
 

 Moving beyond a purely quantitative appraisal, the intensity of tone was 

strikingly muted, particularly in the case of Clarín. In August of 2004 after the 

Senate changes had become known to the press, for example, an editorial in Clarín 

ends with a highlighted section: “the access to information bill, which will furnish 

greater transparency in government, runs the risk of returning to ground zero if 

the Senate does not address it in the current session.”474 It appears that Clarín 

employed editorials to state the obvious rather than put forward its own opinion. 

Clarín appeared to avoid making demands or using a confrontational tone. When 

it did include a barb, the news item was often hidden and attributed to a third 

party. For example, on December 17, 2002, an article with a promising title, 

“Promise Unfulfilled”, is a mere three and a half lines long. Moreover, the charge of 

a “promise unfulfilled” is attributed to CSOs disgruntled with the failure to 

legislate before the December break of 2002. When asked why the tone at Clarín 

was so docile, the Public Relations Manager at Clarín, Martín Etchevers, 

responded:  

There is a role for journalism to try to elaborate consensus, to try to find a 
point within all the voices, a more conciliatory journalism.475  

  
 Despite relatively similar numbers of failure versus solution frames, La 

Nación’s coverage stands out as harsher than that of Clarín. In December of 2002, 

for example, La Nación ran an editorial, “Denying Democracy,”476 which claimed 

Congress “failed” to move forward with anti-corruption legislation. In both 

newspapers, however, the coverage lacks the vituperative criticism meted-out by 

the Mexican media.  

                                                 
474 “Demora en la Ley sobre Información.” Clarín. 16 August, 2004.  
The text in translation: “El proyecto de ley de Acceso a la Información Pública, que daría mayor 
transparencia al Estado, corre El riesgo de volver a foja cero si El Senado no activa su tratamiento 
en El actual período de sesiones.” 
475 Personal interview, November, 2007. 
476 “Negar la Democracia.” La Nación. 8 December 2002. 
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 Because of a lack of editorial support, the law had the outward appearance 

of being the project of assorted special interest CSOs, a few international 

organizations and a handful of activist journalists. Headlines such “CSOs Advance 

a Plan to Attack Corruption”477 (La Nación),  “Access to Information Law 

Demanded”478 (Clarín), and “CSOs, With their Own Project”479 (Clarín) justifiably 

implied that access to information was demanded by a group of interested CSOs 

and journalists, rather than the press or a wider spectrum of society in general. 

Over the months of July and August 2003, for example, a new CSO-led campaign, 

¡Reforma Ya!, added further CSO demands for access. Included in the news from 

this period are visits from delegates of the OAS, Transparency International and 

the Inter-American Press Association, all of which emphasized the need for access 

regulation. 

  Roberto Saba,480 a leading advocate of access to information, commented 

that politicians tended to see the law as a product of special interests, especially 

anti-corruption crusaders:481 “it was not just that government resented the law, it 

was that it resented the people and organizations behind the law.”482 It perhaps 

did not help the advocacy movement that the Anti-Corruption Office, a brainchild 

of the Radical Party, was proposing the law to a PJ government. Furthermore, La 

Nación came down hardest on Presidents from this party, Eduardo Duhalde and 

Nestor Kirchner but this newspaper is a well-recognized critic of the Partido 

Justicialista. Thus in contrast to Mexico, where a newspaper thought to be 

sympathetic to the PAN was the most critical (Reforma), in Argentina, the most 

critical publication was considered as relatively adversarial (La Nación). Mexico’s 

Fox could not dismiss Reforma’s coverage as pure rant, but the PJ might have done 

                                                 
477 “Los ONGs Impulsan un Plan Para Atacar la Corrución.” La Nación. 21 October, 2002. 
478 “Piden una Ley de Acceso a la Información.” Clarín. 15 December 2002.   
479“Las ONGs, Con Proyecto Propio.” Clarín. 12 December, 2003 
480 Founder and Director of the Asociación de Derechos Civiles. 
481 Personal interview, August, 2005. 
482 Personal interview, August, 2005. 
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so in the case of La Nación. Most politicians I interviewed noted La Nación’s 

relative prominence as a critic and Clarín’s relative absence.  

 Editorials represent an effective indicator of the importance allotted to an 

issue and provide a yardstick of the news media’s willingness to venture strong 

opinions. La Nación produced 45 editorials that either referenced or spoke directly 

to the issue of access to information during the 30 month period analyzed, a little 

less than half of Mexico’s Reforma. El Clarín only produced 14 editorials, over the 

period, approximately one editorial every two months. As figure 3.3 illustrates, 

most of that coverage came within the last six months during Senatorial 

deliberations.  

 Despite its overall weak performance, Clarín’s approach to access to 

information appeared to change in 2004. On the 4th of March, Clarín published an 

article in support of President Kirchner’s recent decree, 1172/2003. In typical Clarín 

textbook style it read: 

Ending the state’s culture of secrecy and augmenting transparency are 
central requisites for the fight against corruption. The correct application 
of the decree 1172 will contribute to this.483  
 

Notably, no mention was made of the decree’s utility to the news media, or the fact 

that advocates were still demanding a comprehensive access to information 

measure. Yet just over a month later, Clarín came out with the first editorial of the 

year that plainly advocated a full, comprehensive law.484 This was around the time 

that Clarín increased its agenda for access. María Barón of CIPPEC describes the 

last half year of 2004:  

Week by week the attitude of the press would change. Various times La 
Nación would come out with editorials and we couldn’t believe it. Near the 
end they were helping us quite a bit. They would publish our complaints 
and help us by putting in advertisements...485 

                                                 
483 “Información Sobregestión Pública.” Clarín. 4 March, 2004. 
484 “Ley de Acceso a la Información Pública.” Clarín. 12 April, 2004. 
485 Personal interview, October, 2007. 
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According to Roberto Saba of the Asociación de Derechos Civiles, the press became 

more partisan to the issue after a coalition-building retreat carried out by the CSO 

lobby:  

We made a sort of accord, the newspapers started to produce articles. And 
this is when the government thought that the news media was behind it. 
They perceived it as a theme pushed by the media. They got suspicious and 
did what they did.  
 

Saba and others in the CSO lobby felt that the government perceived a conspiracy: 

that the access to information movement was an internationally backed anti-

corruption initiative bent on undermining government’s authority. Nestor Baragli 

of the Anti-Corruption Office pointed out that the Kirchners attitude toward the 

lobby resembled that of General Juan Domingo Peron’s486 paranoia towards 

foreign interests. Robert de Michele of the Anti-Corruption Office commented: 

“Everything that has to do with transparency or accountability is perceived as if it 

comes from the international realm.”487 The Kirchners saw the private sector and 

foreign interests as the drivers of a donor-sustained CSO advocacy movement. 

Roberto Saba particularly regretted not having framed the access law more broadly 

in order to avoid the anti-corruption stigma.488 Several CSO representatives in part 

attribute the Senate’s changes to this sort of conspiratorial attitude. 

 During all but the final months of the campaign, the editorial agendas of 

Clarín and La Nación were not particularly forceful; but editorial campaigns 

dedicated to other less polemical issues indeed were. La Nación along with Poder 

Ciudadano489 (Citizen Power) and several other CSOs set an editorial campaign 

aiming for passage of a “Hunger law.” “The Most Urgent Hunger” campaign (El 

Más Urgente Hambre) took place concurrent with the CSO lobby for access to 

                                                 
486 President of Argentina 1946-52, 1952-55, 1973-74. 
487 Personal interview, November, 2007. 
488 Personal interview, October, 2007. 
489 Poder Ciudadano was also one of the leading proponents of an access to information law. 
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information, halfway through 2002. It turned out to be an unqualified success.  

The campaign gathered over 150,000 signatures for legislation, which ultimately 

provoked enactment. The news media had set another editorial agenda for the 

renovation of the Supreme Court, which was dominated by Menem-era judges 

viewed as “obstructionist.” This campaign echoed the declared intentions of 

President Duhalde, a political adversary of the ex-President. These agendas 

demonstrated the media’s capacity to undertake strong policy agendas—even 

campaigns.  

The question becomes why they did not do the same for transparency 

legislation. Notwithstanding the presence of a vigorous CSO movement for access 

to information, the press did not set a strong agenda for this right until it was too 

late. The next section further elucidates why. 

 
 
 3.9 A Media Agenda? Interview Evidence 

 
Evidence from the content analysis—the number of news items, their distribution 

over the period in question, their relative focus on access to information, their 

tone and editorial production—demonstrates the weak (Clarín) and moderately 

strong (La Nación) news agendas for the period 30 months prior to passage. 

Notably, these publications respectively emitted “weak” and “moderately weak” 

coverage during the period in which the promise of an access to information law 

was most fresh—during the De la Rua administration. In this section I find that 

interview evidence supports the notion that these media outlets did not strongly 

commit to the issue. I do note, however, that La Nación’s commitment was 

substantially stronger than that of Clarín.  

Unlike in Mexico, where politicians, experts and media integrants 

acknowledged an aggressive campaign, this section reveals interview evidence to 

support the findings of the content analysis that news coverage was moderated 
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and institutional support from media owners was either timorous (La Nación) or 

relatively absent (Clarín).   

According to Roberto Michele, the Director of the Anti-Corruption Office 

who had invested several years of his career into De la Rua’s access to information 

bill, “the owners of the media were not involved; you have to make a very, very 

clear distinction there.”490 CSOs approached the issue of the media’s weak support 

as a curiosity and preoccupation—they simply could not understand why the 

Argentine news media did not support access to information in Argentina while it 

did in other countries.491 They recognized the individual efforts of journalists, but 

could not understand the editorial weakness. They talked about it at meetings and 

CSO staffers recalled trying to convince the press to take a more active role in 

lobbying government.492  

 But some people on the outside looking in did not see things in the same 

light. Ernesto Cussianovich from the British Council493 commented: 

Honestly it was a mea culpa, it was our mistake not to involve the media 
more because we didn’t know how to create strategies of attraction, that 
were more sexy, to make them see that access to information is not boring 
stuff, and that it’s not going to be against you journalist, or you editor, but 
rather it’s going to be to your benefit. The press got away and it went 
somewhere else.494  
 

Damian Loreti, an expert on media law from the Universidad de Buenos Aires, 

insisted that the CSO lobby was too exclusive, and did not get in contact with the 

media unions. The same criticism can be leveled at Mexico’s Grupo Oaxaca. But in 

Mexico, editorial involvement was voluntary and did not require massive outreach 

                                                 
490 Personal interview, November, 2007. 
491 See, Internal Minutes, Meeting Organized by British Council (2003). 
492 Various members of the CSO advocacy movement insisted on their efforts to bring the press into 
the fold (based on personal interviews October-December, 2007). These include, Roberto Saba 
(ADS), Andrea Pochak (CELS), Laura Zommer and María Barón (CIPPEC), among others. 
493 The British Council organized several meetings among advocates and politicians. 
494 Personal interview, November, 2007. 
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efforts, such as those in Argentina. Moreover, the press unions in Argentina are 

reputed to be captured by government.  

 The access to information campaign did reach out to what was then the 

country’s only professional journalistic organization495, Periodistas.496 But 

Periodistas interest rested primarily on the issue of defamation. Government 

backed defamation suits had become routine under the largely captured court 

system of President Carlos Menem. In 1999, Periodistas secured a promise from the 

De la Rua government to reform various defamation statutes.497 At the meeting, 

Horacio Verbitsky of Periodistas claimed “the association is not looking to defend 

sectorial interests [the press], rather it is a defense of the rights of all citizens for 

freedom of expression.”498 Yet Verbitsky said nothing of access to public 

information; instead it was the Justice Minister, Gil Lavedra, who reminded him of 

government’s pledge. 

Despite a certain amount of disconnect between CSOs and the media, 

however, evidence indicates that the media were offered multiple chances to 

become more proactive. The Anti-Corruption Office workshops on prospective 

access to information legislation in June of 2000 and June and July of 2001 (Baragli, 

2004, pp. 30-38) invited the press and advertised events widely through ads placed 

in La Nación and Clarín, and diffused through the Social Forum on Transparency. 

At the June-July 2001 workshops, over 20 government entities, 10 private 

companies and 14 CSOs attended. Yet only 6 journalists participated; and of these, 

only four of the capital’s more than 50 media companies were represented. Two of 

the 6 journalists in attendance, Daniel Santoro of Clarín and Santiago O’Donnell 

then of La Nación, had been asked to share their experience working with the U.S. 

FOIA law. No journalistic or media associations attended, although several had 

                                                 
495 Unaffiliated with government in formal terms. 
496 Personal interview, Nestor Baragli (Coordinator of the Anti-Corruption Office), August, 2005. 
497 The reform did not succeed under Presidents De la Rua or Duhalde. 
498 Ibid. 
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been invited.499 As Nestor Baragli, then Coordinator for the Anti-Corruption Office 

lamented, “only a few came, mostly those with experience using the U.S. law [...] 

but there was no institutional media support.”500 

 The political news editor at La Nación, Martín Yebra, reflected that “we 

were not against it, but there was no campaign to put it at the forefront of the 

agenda.”501 Gabriel Sued of La Nación agreed there was little institutional 

support.502 Director of Public Relations at Clarín, Martín Etchevers, had attended 

some of the earliest Anti-Corruption Office roundtables in 2000. In a 2007 

interview, he asserted that “the media in general in Argentina did not get into it 

[the issue of access to information] until 2 or 3 years ago.”503 It is perhaps no 

coincidence that the news media only “got into it” after government established 

the right through its decree. Supporting an onerous policy is least contentious 

when it already exists; it is much more difficult to pressure government into 

enacting a policy it wishes to avoid or delay. 

 La Nación’s President and CEO, Julio Saguier, asserts that his publication 

set a strong agenda for the law: “We had a lot of editorials and we worked towards 

it systematically and in a very strong manner, with strong words.”504 Saguier 

insisted that La Nación took cues from CIPPEC and other CSOs. It is true that 

Laura Zommer, a prolific reporter at La Nación, doubled as a staff member at 

CIPPEC. Yet her comments, like those of La Nación Political Editor Martín Yebra 

and Gabriel Sued, do much to contradict the claims of their boss, Julio Saguier. 

Zommer anticipated my question by posing and answering it herself: “Was there 

institutional interest?  No.”505 Zommer clarified: 

                                                 
499 Personal interview, Nestor Baragli, August, 2005. 
500 Personal interview, November, 2007. 
501 Personal interview, October, 2007. 
502 Personal interview, November, 2007. 
503 Personal interview, November, 2007. 
504 Personal interview, November, 2007. 
505 Personal interview, November, 2007. 
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They [the directors of La Nación] did not have a vision of access as a tool, 
and felt no sense of obligation[...] it was more than anything else because 
of a few reporters, who through the insistence of CSOs reported on it [...] 
the CSOs would insist, insist, insist, insist, and finally the paper became a 
little more interested. 

 
La Nación did emit “moderately strong” coverage for the final 30 months of the 

CSO campaign, but as discussed earlier, only about half of news items in fact dealt 

with access to information as the central issue. A CIPPEC staffer and La Nación 

reporter María Barón opined: “they [La Nación] supported it, but with a lot of 

fear.”506 Political Editor Martín Yebra commented, “I don’t think there is a militant 

attitude [for access] from the media.”507 Sharing these appraisals was Santiago 

O’Donnell, a star reporter then working for that publication. Why was support 

weak? “That’s a great question,” 508 responded O’Donnell. As we shall see in the 

upcoming section, O’Donnell claims that a deficit of media independence has 

much to do with a lack of support for access to information. 

 Clarín struggled to produce even half of La Nación’s news items. Daniel 

Santoro, a celebrated Clarín reporter and founder of the journalist defense 

organization FOPEA, regularly used the U.S. Freedom of Information Act (FOIA). 

He pushed Clarín to support access to information, but obviously to little avail 

during the years in question.  

 Politicians and government officials mostly offered similar appraisals of the 

media agenda for access to information. These appraisals also indicated that 

pressure for real legislative action did not emanate from the news media. “They 

[the media] didn’t make a banner of the issue,” recalled De la Rua’s first Justice 

Minister, the much respected Gil Lavedra.509 A dissident Peronista Congressman 

                                                 
506 Personal interview, November, 2007. 
507 Personal interview, October, 2007. 
508 Personal interview, November, 2007. 
509 Personal interview, November, 2007. 
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who worked on the law in commission, Eduardo Conte-Grand, shared this 

impression: 

There was a favorable opinion from the media, but there wasn’t a lot of 
pressure...interest, yes, there were journalists interested, media companies, 
not really.510 

 
 Others felt there was a little more interest on the part of the media. Fernanda 

Bendinelli Ferrero from the House Committee on Freedom of Expression claimed 

“the media supported it timidly, but they wanted it.”511 Other legislators also felt 

that news media interest was strong, but qualified that pressure emanated from La 

Nación, rather than Clarín.512 

 Martín Etchevers, Director of Public Relations at Clarín provided several 

reasons why his publication remained distant from the issue. The crisis of 2001-

2002, for one, put other issues at the forefront of the public agenda. Institutional 

questions were sidelined to make space for social problems. Etchevers also 

acknowledged a claim put forward by his colleague at Clarín, María Julia Diaz 

Ardava, who ventured that the newspaper refrained from demonstrating greater 

support because of a lack of consensus among the CSOs supporting the law.  

 Etchevers’ comments do not convincingly explain Clarín’s weak agenda. It is 

the luxury of media outlets to set their own priorities— at the very least provided 

the issue contains significant public importance. And according to members of the 

CSO lobby, and the record of their activities (e.g. Baragli 2003), divisions did little 

to deter advocacy. As Roberto Michele pointed out, CSOs mostly did lobbying on 

their own, coming together only occasionally to strategize.513   

 The transcendent importance of a measure critical to all citizens—including 

the media—makes the cohesiveness of a CSO lobby inconsequential. As we shall 

                                                 
510 Personal interview, November, 2007. 
511 Personal interview, October, 2007. 
512 Personal interview, November, 2007. 
513 Personal interview, November, 2007. 
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see in the upcoming third and final part of this chapter, there exist compelling 

reasons to believe the lackluster news media agendas just described contains deep 

roots in the press itself. 

 

3.10  Explaining Weak News Media Agendas 

 
In most advanced democracies, the press champions access to information not just 

because it is a tool and a right to provide journalists with more reliable and better 

quality information, but also because it serves the greater good in a meaningful 

way. Evidence presented in the preceding sections suggested that prominent 

Argentine news media had limited concern for these considerations. But the 

results were mixed: La Nación clearly augmented its efforts over time whereas 

Clarín’s coverage remained “weak” throughout. Overall, however, coverage 

inadequately reflected the efforts of a vibrant CSO-led campaign and did not 

expose the evasive tactics of politicians. Only when a law posed a threat to its 

interests did the news media throw in its support. Finally, interview evidence 

strongly suggested that the support of news media outlets emanated from a clutch 

of journalists rather than owners or editors.  

 What can explain limited interest in information rights on the part of an 

institution whose lifeblood is information? The following section aims to answer 

this question through a targeted examination of the Argentine press and its 

relationship with government. The analysis is divided into four primary news 

media concerns, or what I refer to as the four “Rs”: repression, regulation, 

relationships with government, and revenue. Evidence suggests that strong, often 

unchecked leaders in a highly centralized country514 have helped engender a 

relatively uncompetitive press dominated by one firm. I argue that these factors 

                                                 
514 I refer specifically to a country’s largest population center as a percentage of national population, 
and more generally to political-economic centralization.  



 

256 
 

are unconducive to press independence. A lack of press independence, in turn, 

diminishes support for access to information. The last section examines the 

symptoms of an un-independent press. I analyze their attitudes toward access to 

information based on their visions of Argentine journalism and government 

influence. 

The analysis focuses most extensively on the Kirchner administration and 

on Clarín. Clarín provided weak coverage throughout the campaign for an access 

to information law and is by far Argentina’s largest newspaper. It sets the tone for 

other media through its capacity as a strong inter and intra-media agenda-setter. I 

focus on President Kirchner because the bill was closest to becoming law when 

Kirchner took office, after the measure had passed the Chamber of Deputies. I also 

stress this period because evidence suggests that precarious media finances in the 

aftermath of the debt crisis augmented dependence on government; consequently 

diminishing support for reform.  

 

3.10 a)  Repression 

 
 During the 1976-83 military dictatorship, the repressive mechanisms of the 

regime targeted the press and journalists more so than any other profession. 

Stakes were undeniably higher for the press in Argentina than in other “blander” 

dictatorships. In Mexico, pockets of journalistic independence survived because 

state-sponsored violence tended to be more episodic than systemic. Mexico’s PRI 

sought to create the illusion of democracy, and thus permitted pockets of press 

independence to survive. During the Argentine Proceso515 there was no such 

illusion. Only two outlets notably challenged the regime before they were 

                                                 
515 The 1976-1983 dictatorship was referred to as the National Reorganization Process, or for short, 
the Proceso. 
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systematically silenced: La Opinión and the English daily, The Buenos Aires Herald 

(Blaustein & Zubieta, 1998; Knudson, 1997; Park, 2002).  

 As a result of state terrorism, attitudes in the national press tended towards 

outward indifference: “the press buried its head in the sand, hoping the 

unpleasantness would go away” (Knudson, 1997: 102). But their indifference did 

not prevent them from collaborating with government in order to further their 

own pecuniary interests. Clarín and La Nación became partners with government 

in 1978, co-jointly controlling the country’s largest newsprint producing company, 

Papel Prensa. It was not the first time this sort of collaboration had taken place. In 

the late 1940s and early 1950s much of the press prostrated itself before General 

Juan Domingo Perón; and a decade later a vast majority of the press played an 

important role in the 1966 military coup that ousted President Arturo Illia (Padilla, 

2004).  

 The news media played no real part in the push from dictatorship to 

democracy in 1983 (Alves, 2005; Landi, 1992). Indeed, the press conspired to hide 

much of the military bungling that ultimately speeded the dictatorship’s demise at 

the end of the Falkland Islands War. According to Argentine media expert 

Guillermo Mastrini, come the end of the 1976-83 dictatorship, the worst aspect of 

the press situation was that there was never any self-criticism: “the day after the 

year 1983, the press was ultra-democratic while two years beforehand they were 

ultra-dictatorship” (Blanco and Germano, 2005: 116). Given the absence of national 

press coverage on the abuses of the military dictatorship, it was chiefly the 

international media that finally did reputational damage to the regime, especially 

by reporting on the Mothers of the Plaza de Mayo and the War.  

 In short, repressive regimes have found a pliant press and have served to 

engender one. The preceding paragraphs merely suggest the questionable 

independence of the Argentine news media from a historical perspective. In the 
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following four sub-sections I focus more directly on relationships between press 

independence and support for the right to access government information.  

 

3.10 b)  Regulation 

 
Media regulation can bring firms higher revenues and expansion or 

castigation and extinction. It therefore significantly influences political coverage. 

This section describes the collusive relationship between President Menem and 

the press. The President decreed regulatory privileges for favored firms, which 

ultimately generated a concentrated ownership structure. I then examine why 

Argentina’s relatively uncompetitive media has rejected “reform” due to fears with 

respect to government intervention and a change in the status quo. I argue that 

these factors negatively influenced support for transparency reform. 

 A second questionable period of press independence took place during the 

early years of President Carlos Menem’s administration. De-regulation in the 

private sector, the fixed one-peso-to-one-dollar exchange regime and the 1991 

Argentine-U.S. Bilateral Investment Treaty all served to trigger a wild-west 

consolidation of the media industry. An intense media lobby led in large part by 

Clarín convinced President Menem to undertake key reforms to article 45 of the 

Broadcasting Law516 (Albornoz, Hernández, Mastrini, & Postolski, 1998; Schonholz, 

1998). President Menem executed the change by decree, permitting graphic media 

companies (the written press) to bid for audio-visual sector ownership for the first 

time ever. Apparently, the bidding process was mired by favoritism (Manzetti, 

1999). Through this process Clarín finally acquired Channel 13 television station, 

which it had long coveted.  

 Until 1995, Clarín treated President Menem’s government with 

corresponding magnanimity. For example, the President and his leading men, 

                                                 
516 To article 45 of law 22.285 (Ley de Radiodifusión). 
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including five of the nine Supreme Court justices, attended a party inaugurating 

Clarín’s new printing plant (Schonholz, 1998). Editors at Clarín were supplied with 

continuously revised lists of allies who were not to be touched, including Menem 

and many of his henchmen517 (Martini & Gobbi, 1998). Clarín and La Nación, for 

example, knowingly ignored the corrupt transaction that came to be known as 

“Swiftgate;”518 at least until Pagina /12’s coverage forced them to pay attention 

(Blanco & Germano, 2005a, p. 231).  

 Clarín’s collaborative relationship with President Menem ended in 1995. 

The rupture was abrupt, coinciding with the President’s unwillingness to enact a 

measure elaborated by a small group of media-owners, including Clarín. This 

group’s aim was to alter telecommunications legislation so as to allow the entry of 

media companies into the sector (Albornoz et al., 1998). This Clarín-Menem break 

was unsurprisingly followed by Argentina’s “Watergate” of the 1990s. The scandal, 

discovered by Clarín’s Daniel Santoro, detailed President Menem’s involvement in 

illegal arms sales and helped Santoro win a prestigious Cabot Journalism Award. 

Clarín became much more critical of the government after this point, but as I 

discuss next section, its own market-based incentives precluded interest in access 

to information legislation. Its concerns rested squarely on freedom of expression, 

especially as the Menem government began to use libel statutes to punish the 

press.519 

                                                 
517 Based on an interview with ex-Clarín reporter, Pablo Stiller, sited in Martíni and Gobbi, 1998 (pp. 
31). 
518 This information is based on investigations of Fernando Ruiz, professor and media expert, 
quoted in Blanco and Germano at the page indicated. 
519 One of the most salient examples deserves mentioning: in 1997, a US$1,500,000 fine was levied 
against Editorial Perfil owner Jorge Fontevecchia for articles in three editions of Noticias (983, 984, 
985). These articles claimed President Menem had fathered an illegitimate son. The case was 
appealed, but the court (Sala Honorable de la Cámara de Apelaciones en lo Civil en la Capital 
Federal) decided only to reduce the fine to $150,000. This decision was subsequently appealed to 
the Supreme Court, which in September, 2001, reduced the fine once more, to $60,000. The case 
was then appealed to the Inter-American Court, where it was accepted as admissible in 2005 (case 
775/01). No resolution has yet been made public. 
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 After 1995, President Menem switched allegiances to the news media 

conglomerate owned principally by Citibank Equity Investments. During the 

second half of the Menem administration, it grew almost as big as Grupo Clarín. In 

1999 Menem executed a second decreed reform to the Broadcasting Law, 

augmenting the total permissible licenses per media company to 24, coinciding 

nicely with the 23 states and one capital area of Argentina (Guillermo Mastrini 

quoted in Blanco and Germano 2005, p. 164). According to Director Gustavo López 

of the COMFER520 (broadcasting regulator), Citicorp and Moneta Media 

Corporation purchased eight television channels in the provinces in an effort to get 

Menem re-elected.  

 By the end of the Menem administration, Congress had only legislated one 

small reform to the military-era broadcasting law in almost 20 years since the 

return to democracy. All other modifications had been executed piecemeal by 

decree, therefore lacking any sort of public accountability (Galperin, 2000).   

By 2001, regulatory manipulation had encouraged vertical and horizontal 

concentration of media ownership such that Argentina stood among the least 

competitive media markets in the region. Based on the percentage market share of 

the top four most circulated newspapers, Argentina is exceeded only by the 

Dominican Republic,521 Uruguay, Chile, Bolivia and Colombia (Mastrini & Becerra, 

2006). With the exception of Colombia, these countries have higher ownership 

concentration rates partly because they have small populations, which sustain 

fewer firms.522 In 2003 the top four Argentine newspapers accounted for almost 64 

percent of the written press market (Mastrini & Becerra, 2006). La Nación and 
                                                 
520 Comité Federal de Radiodifusión. 
521 The concentration figures for the Dominican Republic were derived from documents provided to 
the author by the World Association of Newspapers. I elaborate in Chapter Four. 
522 These issues will be discussed in greater detail in Chapter Four. Top-four firm measures of 
ownership concentration, on which these assertions are based, do not correct for population. In 
smaller countries, the top four firms will together own a higher percentage of total market share, 
representing the market as more “concentrated.” Given this caveat, Argentina’s concentration 
rating is strikingly high. 
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Clarín made up about two-thirds of this total. When combined with their other 

assets in CIMECO, including Cordoba’s La Voz del Interior and Mendoza’s Los 

Andes, La Nación and Clarín controlled well over half the national newspaper 

market.  

Concentrated news media markets tend to be particularly adverse to 

reforms that might jeopardize their privileged positions. Media reform hangs like a 

Damocles Sword over a concentrated industry that has eluded systemic reform 

since the last military dictatorship (Galperin, 2000; Mastrini & Becerra, 2006). Why 

tempt fate by issuing demands for transparency reform, which might motivate 

government to engage in more extensive media reform?  

 But there are other reasons why media owners seek to avoid laws that touch 

upon the media. Guillermo Mastrini and Damian Loreti523 contend that editors 

and owners stick to the belief that “no law is the best law,” precisely because 

governments find ways to use regulation against the media. The “no law” attitude 

appeared to have justification: Clarín and La Nación’s coverage of the access to 

information law raised the hackles of the Kirchners in 2004, who then crafted a bill 

partly targeting the media. The “no law is the best law” attitude is responsible for 

headlines reading, “Gag law!” whenever media reform is brought up in countries 

across Latin America. Similarly, aversion to media reform in Mexico accounted for 

resistance to 1981 and 1997 reforms. 

 Because high levels of ownership concentration signify large revenues for 

firms protected by lax regulation, any hint of media reform tends to elicit 

opposition in such markets. Clarín’s weak coverage abides by this logic. In the 

written press alone, Clarín commands 35 percent of the newspaper market and the 

largest circulation of any serious daily in Latin America. It also controls the largest 

“popular” newspaper in Argentina, Crónica (and second in circulation to Clarín). In 

                                                 
523 Mastrini and Loreti are both professors of communication studies at the University of Buenos 
Aires. I interviewed them in October, 2007 and November, 2007, respectively. 
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a market where over 30 percent of the population lives in the nation’s economic 

and political capital, this sort of dominance has exercised overwhelming influence 

on the news media industry and average citizens’ pictures of political reality.  As 

Rosental Alves has illustrated (2005), one or two independent spirited publications 

can raise the bar for the entire news media sector.524 Clarín does not appear to 

have accomplished this feat, perhaps even the reverse. 

Contrast the Argentine situation to the Mexican written press. The top four 

Mexican firms account for 44.7 percent of the newspaper market versus 

Argentina’s 67 percent; and Reforma and El Universal lay claim to only 22 percent 

combined market share versus Clarín’s 35 percent. Notwithstanding the 

enormousness of Mexico’s capital, the city only represents 16 percent of the 

national population— a far call from Buenos Aires’ 31 percent. As I will shortly 

discuss, centralization may encourage a lack of independence from government. 

 

3.10 c)  Relationships with Government 

 
 The relationship between government and the press is perhaps the most 

important determinant of coverage. In the following paragraphs I discuss how 

centralization, concentration and firm size impact relationships and consequently, 

influenced how the Argentine media reported on access to information reform. I 

then discuss the relationship between the press and President Kirchner, 

highlighting how news coverage reflected the balance of power and threats to the 

press. I suggest that these factors weakened support for reform. 

 Argentina’s centralization—Buenos Aires is home to 31 percent of 

Argentines—may have a significantly negative impact on news media content, and 

consequently on support for onerous reforms more generally. As the largest firm in 

                                                 
524 As I mentioned in the introduction to this chapter, Página/12 had this effect in the early 1990s. 
See Waisbord (2000). 
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Argentina, Clarín enjoys unsurpassed access to important sources of official 

information. Why should Clarín be expected to support a “leveling of the playing 

field” that would effectively democratize information? Public Relations Director 

for Clarín, Martín Etchevers claimed, “Professional advantage is thought to be 

accentuated by the absence of an access to information law.”525 This is to say that 

news media companies and professionals covet the exclusive access they have to 

sources and documents through long-cultivated relationships. They have little 

reason to jeopardize the status quo. As one journalist put it:  

The media consider it like a competition; the access that everyone would 
have [with an access to information law] is for them their value added; he 
who has more access has more power in the media.526  
 

This logic suggests that “informational jealousies,” played a part in reducing 

interest and support for the right to access public information. 

Larger media companies tend to wield greater political clout, which 

facilitates privileged access to officials and their documents. This dynamic renders 

smaller firms more likely to seek out greater access to information. The preceding 

may in part explain why La Nación emitted considerably stronger coverage than 

Clarín. It also suggests that Clarín had more compelling reasons to avoid an access 

to information law—to protect the exclusivity of its access privileges and preserve 

its profitable news routines. News routines centering on key officials and 

governmental agencies provide outlets with cheaply sourced, relevant and reliable 

information. Access to information laws may be perceived as precursors to greater 

competition within the news media.527 Competition alters the value equilibrium of 

standardized news routines. In this sense, dominant firms tend to be more 

“captured” by their desire to preserve market share and valued informal sources 

than by government directly.  

                                                 
525 Personal Interview, November, 2007. 
526 Personal Interview, María Barón, November, 2007. 
527 Personal interview, Santiago O’Donnell, Novermber, 2007. 
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Firms tread with caution to retain market and informational privileges. 

Treading with caution is thought to be more common when ownership is 

concentrated because fewer firms render dissonant behavior easier to single out 

and punish. Hence coverage tends toward convergence, and dominant firms tend 

to “set the tone” (Fox, 1997; Rockwell, 2007; Galperin, 2000; Leys, 1999).  

 For this reason, media ownership concentration is said to limit the 

diversity of sources used. According to word counts I performed during the 

content analysis, Clarín referred to organizations involved in the access to 

information advocacy campaign only three times in its last year of coverage 

(December 2003-04). Weak attention to civil society organizations demonstrates 

Clarín’s focus on “official” sources and news even despite the scope of the CSO 

lobby for access to information. Whereas in Mexico, news incorporating 

information rights frequently sourced opposition politicians, leading intellectuals, 

CSOs and academic experts, in Argentina coverage was much more “reporting” 

oriented, focusing on events and sourcing “official” institutions and leaders. 

The relationship between size, access to newsmakers and the imperatives of 

an accommodative relationship is commonly cited as an argument for enacting 

access to information laws. Prize-winning journalist, Daniel Santoro of FOPEA,528 

commented during Senatorial deliberations: 

I want to make a small reflection. I will not steal much time from you. We 
want to avoid this perverse game that some officials can put into action in 
the sense of opening the claws of information to journalists who are 
friends, and closing them on journalists who have a critical attitude.529  
 

To some extent, the same issues were present in Mexico. But the press market was 

more competitive there. Competitiveness rendered firms more willing to risk 

differentiating their coverage, placing greater emphasis on alternative sources of 

information (Hughes 2006). 

                                                 
528 El Foro de Periodismo Argentino (Forum for Argentine Journalism). 
529 See, Senatorial Hearing (2004, p. 4). 



 

265 
 

 Representing diverse opinions on reform can carry with it risks in 

Argentina, as in other countries. News media outlets had several reasons to 

distance themselves from advocates and activist postures. President Kirchner’s 

preoccupation with press criticism became an increasingly obvious mania. 

According to celebrated veteran journalist, Joaquín Morales Solá, “Kirchner is 

more worried about what comes out in the newspaper than resolving problems.”530 

Early on in his term, the President stopped giving press conferences and 

interviews, a sign that relations with the news media were off-kilter. 

The President also apparently expected fidelity from his subjects, including 

the news media. The Director of Public Relations at Clarín observed: 

It’s a government that has shown that it likes to direct the agenda. And it 
bothers them if there is any voice of the opposition that sustains an 
alternative vision.531  
 
The OAS’ Rapporteur for Freedom of Expression’s 2004 report asserted: 

 Press freedom has been eroded by the government’s obsession with 
uniformity in thought and its intolerance of pluralism in ideas.532  
 

Santiago O’Donnell described the decision-making-process of the news media 

within the context of Senatorial deliberations in 2004: 

Okay, you look at the balance of power, you look at the situation and you 
say, ‘okay, the most powerful politician in Argentina has stuck out her neck 
to stop this law [Cristina Fernández de Kirchner], okay, where do we stand 
in relation to this politician, what do we want to get from her?’533  
 

O’Donnell’s question implies media’s responsiveness to legislative balances of 

power as well as personal influence. The inference suggests that under a strong 

President, the news media was unwilling to campaign for access to information. 

Kirchner’s partisan dominance provided the administration with a policy 
                                                 
530“Periodismo y Poder, Una Relación Conflictiva.” La Nación. 8 May, 2006. 
531 Personal interview, December, 2007. 
532This observation originates from the 63rd General Assembly. Available at: 
<http://mercury.websitewelcome.com/%7Esipiapa/informe.php?id=1&idioma=us> 
533 Personal interview, November, 2007. 
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monopoly—news media support for an unfavorable law could exercise limited 

influence on the course of legislation. 

Moreover, strong presidents appear more likely to castigate the press. The 

Kirchner administration employed several techniques to keep the press in check. A 

first strategy was intimidation. Martín Yebra, political editor of La Nación recalls 

that during the first years of the Kirchner administration his publication would 

receive phone calls from government officials screaming “how you can print 

this?!”534 A 2005 survey of 400 journalists conducted by the journalistic defense 

association, FOPEA, illustrated that 45 percent of journalists responded that they 

or their boss had received a “coercive” phone call from government within the past 

two years (FOPEA and Giacobbe & Associates, 2005). Kirchner’s behavior was 

unsurprising; Maria O’Donnell’s book (2007), Propaganda K, reveals that the 

President had bought or quashed all independent media when he governed Santa 

Cruz. 

President Kirchner’s least public means of intimidating the media lay in the 

administration’s extensive surveillance programs. In 2007, communication 

engineers from the University of Buenos Aires discovered standard DVCRAU 

phone-tapping interceptors being used to listen-in on more than 400 phone lines 

at a prominent and critical news publisher, Editorial Perfil.535 The Argentine secret 

service, SIDE, apparently had an extensive network of taps on the lines of the press 

and opposition politicians. Journalists questioned about this issue at leading 

national publications simply explained that they had grown accustomed to it. 

                                                 
534 Personal interview, October, 2007. 
535 Coincidentally, Editorial Perfil is one of the only news outlets that is completely deprived of 
government advertising. A series of excellent journalistic reports have been written on the tapping 
of phone lines. See “Así Pinchan El Gobierno los Teléfonos de Noticias: Redacción Vigilada.” 
Noticias. 20 October, 2007: 28-33. and “Los Pinchados de la SIDE.” Noticias. 13 October, 2007: 34-36.  
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Politics Editor, Martín Yebra, of La Nación insists that because of the tapping, 

“each time you call a source they talk to you less over the phone.”536  

Kirchner’s attitude toward the press stands in stark contrast to that of 

Mexican President Vicente Fox. Whereas Kirchner sought to intimidate news 

media into following his lead, Fox tried in vain to meet the news media’s demands. 

In sum, one explanation for weak coverage specified “informational jealousies” or 

concerns surrounding exclusivity of sources. A second explanation pointed to the 

balance of power: a policy monopoly rendered press activism of limited practical 

consequence. Moreover, a stronger President is better equipped to punish the 

press, as I will expand upon in the upcoming section. 

 
3.10 d)  Revenue 

 
As alluded to earlier, Clarín and other media companies grew substantially 

in the 1990s due to the dollar-peg , de-regulation and a bilateral investment treaty 

with the U.S. From 1995 to 1998, Clarín’s rash of acquisitions and increasing 

market dominance allowed its revenue to double, topping US$2 billion. The 

following pages illustrate how this buying spree jeopardized the survival of large 

media companies come the debt crisis of 2000-01. In this context, I suggest firms 

worked to secure governmental favor, and abstained from strident policy agendas. 

I find that the discretionary distribution of state advertising was employed as a 

tool to control the press, which also appears to have had a negative impact on 

press advocacy.  

Clarín had funded its 1990s buying spree with a debt load of US$1.4 billion 

(Paxman, 1998): it sold 18 percent of its stock to Goldman-Sachs in 1999 and floated 

close to 90 percent of its remaining equity on international markets until it could 

buy it back (Albornoz et al., 1998, p. 6).  By the end of the 1990s, Grupo Clarín had 

consolidated most of its media empire, including investments in satellite, cable 
                                                 
536 Personal Interview, October, 2007. 
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and internet. La Nación had also invested heavily in its own interests, mainly in a 

new printing facility. As Martín Etchevers, Director of Public Relations at Clarín 

recalls, “we had made big investments over the last 10 years, especially because of 

dollarization; all of the press went into debt.”537 Come the 2001-2002 debt crisis, 

these companies and others were too heavily leveraged to pay back what they 

owed their creditors. The triple “D” effects of devaluation, debt owed in dollars, 

and decimated domestic demand led to insolvency and the imminent possibility of 

receivership. 

 In 1995 the Menem administration had reformed the bankruptcy law to 

include the international standard of the “cram down:” in short, the principle 

stipulates that a creditor can take the debtor company in payment for its 

obligations. Threatened by receivership in 2002, Grupo Clarín led the Business 

Association of Argentina538 in lobbying Congress to have this law changed (Blanco 

& Germano, 2005b). In 2002-03, the International Monetary Fund (IMF) warned 

the Duhalde administration against a reversal of the cram down law. Duhalde 

nonetheless caved to news media pressure. But when the IMF threatened to 

withdraw its support, Duhalde reversed his earlier change, restoring the 1995 law 

and instead drawing-up a Cultural Assets Law.539 This law exempted industries of 

cultural relevance—such as the media—from creditor takeovers and foreign 

ownership of more than 30 percent. It became known as the Ley Clarín (The Clarín 

Law) because of Grupo Clarín’s obvious desire to gain legal protection from 

creditors, including the largest stockholder, Goldman-Sachs. Duhalde 

unsuccessfully attempted to railroad the Cultural Assets Law through the Chamber 

of Deputies on May 8th, 2003, the same day the access to information law passed. 

                                                 
537 Personal interview, November, 2007. 
538 Asociación Empresaria Argentina (AEA). 
539 Ley de Bienes Culturales 25.750. 
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Yet a few months later, newly inaugurated President Kirchner deployed his 

majority to pass the Cultural Assets Law. As Martín Etchevers, Director of Public 

Relations at Clarín recalled with relief, “after the law we started to renegotiate our 

debt within six months.”540 Although the law does not in principle deviate from 

international norms, its timing conveys how big media’s prerogatives have been 

ministered by the state in a plainly patron-client fashion.  

 President Kirchner’s passage of the Cultural Assets Law effectively saved 

Clarín and to a lesser extent, La Nación. These companies no doubt incurred 

unwritten obligations. Universidad de Buenos Aires Communication School 

Director, Guillermo Mastrini, explained the President’s approach:  

Kirchner would seem to follow in the same political logic as Menem, in the 
sense that decisions in the area of media regulation are made so that the 
media would be happy with ‘me’ and produce content according to my 
wishes. (Blanco and Germano, 2005: 87) 

 
Kirchner did initially receive the favor of the media. A study of more than 10,000 

news items carried out during the new President’s first 200 days found that 76 

percent of news on the President was positive541 (Universidad de Belgrano, 2004). 

Clearly, it was not the moment to force demands for a transparency law onto a 

benefactor.  

Thus another explanation for the relatively disappointing news media 

agenda in Argentina, particularly in the case of Clarín, highlights an instrumental 

desire to gain the favor of Presidents Duhalde and then Kirchner. Newspapers 

were asking to be protected from external creditors, and thus avoided placing 

onerous demands on the legislative agendas of Presidents.  

 The carrots and sticks of government advertising provide a further rationale 

for weak coverage of the onerous transparency reform. During the Kirchner years, 

                                                 
540 Personal interview, November, 2007. 
541 The study extracted news items from 744 different editions of four publications, La Nación, 
Clarín, Ambito Financiero and Diario Popular.  
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total government spending on the press approximated a billion dollars a year, with 

the federal government doling out about a tenth of this money (M. O'Donnell, 

2007, p. 37). Kirchner’s advertising budget increased by 354 percent between 

taking office in 2003 and the end of 2007 (Lauría, 2007). A 2005 study carried out 

by the Open Society Institute found that the country’s third largest publication in 

terms of circulation and now well-recognized government voicepiece, Página /12 

(coincidentally owned by Grupo Clarín), received 4.63 pesos per issue sold, more 

than twice the price of the paper at newsstands (Fontevecchia, 2007). As Jorge De 

la Nata542 mused in 2007, “the best business would be to not tell the truth, just 

look at Página /12 today.”543  

 For those who did tell the truth, such as Noticias, a weekly news magazine 

published by Editorial Perfil, there were predictable consequences: no government 

advertising. Franco Lindner, Political Editor of Editorial Perfil, confided: 

Once we were told through a third party that if we changed our editorial 
line, the government would give us official advertising.544  

 
But the magazine never did change its editorial line. La Nación’s President, Julio 

Saguier, relayed how the government punished his publication by delaying 

payments for advertisements. Saguier says that La Nación was constantly spending 

money taking government to court over unpaid ads.545 Argentina under Kirchner 

bears a resemblance to Mexico under President López Portillo in the late 1970s and 

early 1980s. As journalistic maverick Jorge De Lanata notes, “there is a very strong 

process of co-optation.”546 

 Government advertising represents a powerful weapon to undercut media 

firms, especially those sensitized to pleasing the desires of their shareholders. For 

                                                 
542 De la Nata founded Página/12 and most recently, Crítica.  
543 Ibid.  
544 Personal interview, October, 2007. 
545 Personal interview, November, 2007. 
546 Personal interview, November, 2007. 
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La Nación and Clarín newspapers, government advertising constituted anywhere 

from 3 to 5 percent of total income in 2003. This amount may not seem large, but 

in terms of gross revenue it can mean the difference between profit or no profit. It 

was surely critical in financially-strapped 2002, 2003 and 2004—precisely in the 

midst of the access to information lobby. As an example of gross revenue from 

government advertising, Clarín received $US 2.5 million dollars in 2005, or 7. 1 

million pesos—no trifling sum (Open Society Institute, 2005). For a publicly traded 

company like Clarín, denied advertising can mean lower profits and in turn 

reduced stock valuations; lower returns can result in dissatisfied investors and 

pressures to alter the management or editorial status quo (Baker, 2007, pp. 37-39). 

Mexican firms have also depended on government advertising. But 

decentralized media markets have permitted firms such as Reforma to prosper. 

With deep roots planted in Monterrey, Reforma cultivated sympathetic allies in 

private advertisers and state and municipal governments. These entities helped 

sustain Reforma through times when it was castigated by the federal government 

for its coverage547. As discussed last chapter, expanding party competition and 

shrinking government “subsidies” helped diminish the government’s ability to 

manipulate the press. When President Fox took power, he pledged not to 

manipulate the press, and throughout his term “subsidies” to the press were 

subject to greater scrutiny (Esteinoud Madrid, 2006).  

Perhaps most critical to this question of advertising revenues is the general 

state of the economy. Mexico maintained greater stability during the years crucial 

to media support for an access to information law. By comparison, the Argentine 

private business sector was eviscerated by the 2001-02 economic crisis, resulting in 

a smaller pool of private advertisers and less available revenue for the news media. 

                                                 
547 Such as when it was deprived of important inputs, like newsprint. See Lawson (2003) or Hughes 
(2006). 
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Scarcity increased the news media’s reliance on government right at the moment 

when coverage for greater transparency was most required.  

 This section has illustrated how press independence has been affected by 

repression, regulation, relationships and resources. I noted how questionable 

independence has its roots in a centralized market where the press reacts to 

government carrots and sticks in an opportunistic fashion. The results have been 

high levels of media ownership concentration and dominant firms, both of which 

again exacerbate press independence. In a 2007 interview, Jorge De Lanata claimed 

that Clarín “is not ‘kirchnerista’, it is ‘clarinista’; it will be loyal to whoever is 

governing.” 548  In this light, limited advocacy for key public policies such as access 

to information becomes more comprehensible. The following section examines 

this connection more closely. It analyzes the perceptions of journalists, who 

represent the primary advocates of disclosure measures throughout advanced 

democracies. 

  
3. 11 Press Independence, the Perceptions of Journalists, and  

Demands for Rights to Public Information 
 
Journalists typically act as torchbearers for press rights and reforms critical to the 

public interest. If they do not, citizens stand poorly armed to safeguard integrity in 

government and public figures can afford to remain unresponsive. In order to 

better understand Argentine journalists’ disposition to the right to access 

government information, this section deploys interviews and survey data to 

analyze journalists’ perceptions of their profession and their relationship to 

government. I find that questionable independence has engendered a want of 

professionalism, widespread skepticism, and limited solidarity among media 

professionals. This in turn, results in a lessening of interest in information rights 

and the poor operation of extant laws. I illustrate this last point by analyzing the 

                                                 
548 Personal interview, November, 2007. 
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relative utility of provincial transparency laws to the media. Throughout, I note 

how ownership concentration exacerbates these weaknesses. 

 An access to information law is of greatest utility to a press that is 

independent and critical. Yet Argentine journalists tend not to view their news 

media in this light. In a 2005 survey of 400 journalists carried out by the Argentine 

press forum, FOPEA no less than 56 percent of journalists believed that what they 

were able to print was “conditioned” (FOPEA and Giacobbe & Associates, 2005). 

This figure almost matches the number of journalists who considered that 

dependence on government advertising constituted the number one problem of 

contemporary Argentine journalism (52.8 percent). In the same study, 69.5 percent 

of journalists “perceived influence from the commercial department” in their 

respective media outlets. And in response to the question, “how would you 

generally define Argentine journalism today?” 3.9 percent said “critical” and only 

1.4 percent of those surveyed responded “independent.”549  

 Uncritical and non-independent news media can hardly be expected to be 

interested in an investigative tool, such as a disclosure law. Moreover, there is 

shrinking demand for this type of journalism. Similar to other newspapers, La 

Nación dropped funding for its investigative journalism team in the 1990s to cut 

costs. Disappearing traditions of investigative reporting are generalized around the 

world, but in Argentina they appear especially acute. Aside from Editorial Perfil, 

Clarín is one of the few papers to maintain an investigative reporting team.  

 But most journalists appear uninterested in investigation. Daniel Santoro of 

FOPEA cites the example of campaign finance. As of 2003, government has been 

legally obliged to provide campaign finance contribution data. But according to 

Santoro, journalists never look at the numbers (Knight Center for Journalism in 

the Americas Austin Forum, 2008). Santoro claims that even if the figures are 

                                                 
549  Respondents had to choose among 6 options: Conditioned, Complacent, Extortive, Critical, 
Independent and Other. 
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untrue, they provide a useful starting point for an investigation. In the lead-up to 

the 2008 Argentine election it was the customs police—not the media—who 

revealed the Venezuelan suitcase containing $800,000 of illegal campaign 

contributions.550 There is an intuitive connection between limited resources for 

investigative journalism, on the one hand, and lower levels of support for 

disclosure rights; but it represents only a small piece of the puzzle. 

Training and professionalism present another obstacle to greater interest in 

disclosure rights. Jorge de Lanata claimed, “access to information has not been 

included into the logic of journalistic work in Argentina.”551 Much of this has to do 

with professional standards. It is not that journalists are necessarily averse to the 

professional tools; it’s that they lack exposure and training. A 2005 FOPEA survey, 

journalists cited a lack of professionalism (47.5 percent of respondents chose this 

answer) and low salaries (35.1 percent) as being the second and third most 

important problems in the practice of the profession.552 Numerous journalists 

employ the profession as a means of subsidizing another job, as opposed to being 

dedicated full-time news professionals. It follows that support for journalistic 

norms, such as access to information, may be a mere afterthought for journalists 

who do not identify as career journalists. Silvio Waisbord’s research supports the 

ambivalence surrounding the profession (Waisbord, 2000, pp. 152-53). Only adding 

to this ambivalence is bad pay and the relative absence of work contracts. 

Most journalists learned about access to information measures themselves 

or through CSOs, rather than being instructed by the companies they work for. 

Such was the case with an up-and-coming reporter at La Nación, Gabriel Sued, 

who now makes use of the decree: 

                                                 
550 This was a point made by Daniel Santoro, reporter for Clarín, at the annual Austin Forum 2007, 
hosted by the Knight Center for Journalism in the Americas at the University of Texas at Austin. The 
money was for the presidential campaign of Cristina Fernández de Kirchner. 
551 Personal interview, November, 2007. 
552 Among 11 possible categories, each journalist was allowed to elect three problems.  
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When the decree came out in 2003, I didn’t know much about the issue 
even though I had been working at La Nación for over a year. It seemed 
super interesting in addition to very logical, even without having 
theoretical background on what access to information is. Before, I didn’t 
have the consciousness to say, ‘this is the way it should be.553  

 
Sued adds that he learned about the tool mainly from FOPEA and ADC, but there 

was little talk about it at La Nación. Sued therefore confirms La Nación’s limited 

in-house promotion of access to information.  

Daniel Santoro, a star reporter at Clarín and founder of FOPEA, complains 

that because of low professionalism, Argentine journalists tend to be 

declaracionistas, meaning they simply regurgitate the “declarations” of public 

officials without balancing sources, fact checking or critical analysis554. Laura 

Zommer echoed Santoro’s belief that, “journalists don’t criticize or analyze here, 

they simply recount...why do they need a law?”555  

These types of problems are perennial across Latin America and other 

developing regions. They still exist in Mexico; however, directors and editors in 

numerous firms have conducted extensive in-house training. Using content 

analyses and archival research, Sallie Hughes (2006), illustrates how the Mexican 

press has become less declaracionista and more critical. She describes the 

professionalizing endeavors of top-level managers that have led to greater esteem 

for the profession and better reporting. Professionalism, according to research on 

the Mexican press, has been largely driven by market competition (Hughes, 2006; 

Lawson, 2002). 

The Declaracionista problem associated with professionalism therefore 

suggests a connection with Argentina’s relatively uncompetitive media market 

place. The centralized nature of the country also contributes to journalists being 

                                                 
553 Personal interview, October, 2007. 
554 Personal interview, August, 2005. 
555 Personal interview, November, 2007. 
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prone to strong informal relations of mutual confidence with officials, which 

diminishes interest in measures that guarantee disclosure.  

One striking example illustrates how this phenomenon influences 

journalistic work. An investigative reporting competition to promote the use of 

Argentina’s access decree (hosted the ADC)556 attracted submissions from across 

the country, but none of the six winners came from newspapers in the Capital City, 

which represents over a third of the country’s population (Asociación de Derechos 

Civiles, 2006). Perhaps most surprised by the results was María O’Donnell, a well-

respected journalist who chaired the competition: “really, the work from the 

interior [provinces or Argentina] was much better, much, much better.”557 María 

O’Donnell thought the result reflected a common misconception of the Capital’s 

media outlets:  

Big media feels like it has access, even though it really doesn’t; because 
officials can give them whatever [false or incomplete information]. There is 
a generalized incomprehension from the big national papers that they can 
get whatever they want from government.558 
 

Overall, it is of little surprise that from 2004 through to 2008, journalists ranked 

among the most infrequent users of the access to information decree.559 

 A failure to fact-check by using professional techniques and tools (such as a 

disclosure law) results in the transmission of unfounded or faulty information. On 

average, news professionals surveyed for the 2005 FOPEA survey rated journalists 

at 4.8 out of a possible 10 for “ethical performance”, and 5.2 for “professional rigor” 

(FOPEA and Giacobbe & Associates, 2005). Even more telling, 89 percent of 

                                                 
556 The competition was entitled, “Si Es Público No Debe Ser Secreto” (If it is public, it should not 
be secret). 
557 Personal interview, November, 2007. 
558 Ironically, the founder and director of the country’s only independent journalistic association, 
Daniel Santoro of FOPEA, claims that journalists in the provinces are the most backwards when it 
comes to training and professionalization. The statement was made at the 2007 Austin Forum at 
the University of Texas at Austin. 
559 Personal interview, Germán Stalker, Coordinator of the Access to Information Unit within the 
Undersecretary for Institutional Strengthening, Ministry of the Chief of Cabinet. November, 2007. 
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journalists surveyed admitted they “need greater training” to carry out their work 

(FOPEA and Giacobbe & Associates, 2005). This suggests Argentine journalists, 

have more motivation to professionalize than is often portrayed (Waisbord, 2007).  

 Thus far I have analyzed perceptions of compromised independence and an 

uncritical press. I have argued that these factors have contributed to low esteem 

for the profession, incomplete professionalization and a marked lack of interest in 

professional tools, such as the right to access government information. 

Compounding the deficit of interest is a centralized, uncompetitive market. I now 

turn to perceptions on government, the profession and how journalists’ outlooks 

influence the professional solidarity needed to advocate for greater rights and 

freedoms. 

Some disagree that training should be the primary focal point of attention. 

Santiago O’Donnell opines: 

Another big waste of money is the training of journalists...what you need 
here is more freedom....I don’t need someone to tell me how to cover 
Congress, I need someone who will publish something that my editor 
doesn’t like560. 

 
This sort of skepticism toward the constraints of what can be published may in 

part explain lassitude toward information rights in particular and journalistic 

norms more generally. Santiago O’Donnell worked at the L.A. Times and 

Washington Post, among other U.S. publications. He recounts his problems with 

editors when he first came to La Nación: 

‘Okay’, I said, ‘everything La Nación doesn’t do, I do; everything La Nación 
doesn’t criticize, that’s what I’m going to do.’ And I spent 20 percent of my 
time getting my information and 80 percent of my time trying to get it 
published. I was very proud of what I was doing, I was trying to save the 
paper from being biased, and after some time I realized I was being stupid 
and quixotic, trying to do it all by yourself, to go against the grain...and you 
know this can’t be done.561 

                                                 
560 Personal interview, November, 2007. 
561 Personal interview, November, 2007. 
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 Soft censorship appeared to be a generalized complaint. In a report by the 

Soros Open Society Institute (2005, p. 15) journalists alleged that the Kirchner 

administration tended “to consort with editors” about events “before the paper has 

even decided to cover them.” The 2004 breakup of the elite Association for the 

Defense of Journalism, Periodistas, provides an important example of soft 

censorship. The breakup of what was then the country’s only professional 

journalistic organization occurred because one of its members, Julio Nubler, a star 

columnist at Pagina /12, was prohibited from publishing a piece on governmental 

corruption. The editor, Ernesto Tiffenberg, claimed it was simply an editorial 

decision.  Periodistas supported the editor. The result was that the organization 

broke in 2004 along the lines of those who believed that Nubler was censured and 

those who did not. According to Santiago O’Donnell, a disappointing reflection on 

Argentine journalism was that the Periodistas meltdown never made the news. As 

many journalists reported, “there is no discussion of other media, no 

introspection.”562 As illustrated in the last chapter, this situation contrasts sharply 

with the Mexican situation, which is highly introspective and rights-driven. 

 Skepticism toward governmental compliance with regulation also 

influenced support for access to information. Laura Zommer of La Nación recounts 

her participation in the access lobby: 

All journalists were very cynical: ‘What? You think you’re going to pass the 
access law and things will work? Like they’re going to actually give you the 
information.’563 
 

Santiago O’Donnell had the same impression:  

It’s not that journalists feel that they do not need the law [...] it is that you 
feel the government is not going to give you anything, so why support it?”  

 

                                                 
562 Personal interview, María O’Donnell, November, 2007. 
563 Personal interview, November, 2007. 
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The widespread skepticism among journalists reflects the limited influence of 

“public interest” journalism. Journalists seemed puzzled by the idea that media in 

other countries support access to information as a democratic right to be 

championed for citizens. When confronted with this idea, star journalist María 

O’Donnell ventured, “here there is no comprehension of these sorts of 

attitudes.”564 “Here,” asserted Franco Lindner of Editorial Perfil, “there is no 

attitude of lobbying government through the press.”565 And Jorge De Lanata 

admits, “we can give space to CSOs, but we’re not going to take positions.” Most 

surprising was the attitude of Santiago O’Donnell, who had worked at prominent 

U.S. press outlets and previously made extensive use of the U.S. FOIA law: “I gave 

testimony; I’m interested in the subject [of access to information]; I tried to make a 

contribution, but I’m not an advocate or anything...”  

These sorts of attitudes thinly conceal a further barrier to a more 

independent, professional and assertive press—weak journalistic solidarity. This 

problem has two principal manifestations: professional envies as opposed to 

collaboration, and weak professional associations. Both of these phenomena lend 

themselves to weak collective action and a resultant lassitude toward issues such 

as advanced press rights.  

As already discussed at length, information is perceived to be a commodity 

that large companies and more established journalists are reluctant to see 

democratized. Professional envies carry over to many other areas of the Argentine 

media. According to Franco Lindner of Editorial Perfil, the discretionary 

distribution of government advertising ignited concerns over relative gains. 

Lindner reflected: “I’m not sure what it is— if it’s competition among the media 

                                                 
564 Personal interview, November, 2007. 
565 Personal interview, October, 2007. 
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not to let the other get ahead— but now the strategy is silence.”566 “The media,” 

Lindner claims, “is very stingy.”567  

Robert Rock, Treasurer of the Inter-American Press Association and Vice 

President of Mexico’s El Universal views a similar problem occurring in Argentina. 

Rock commented that collective action seems to be limited in Argentina because 

of petty competitions and resentments within the Argentine press.568 Rock 

believes that weak solidarity finds its origins in governmental treatment. He sees 

that controversial political figures, particularly leftists such as Ecuador’s Rafael 

Correa and Venezuela’s Hugo Chávez, have had a polarizing effect on the news 

media. They have generated divisions among news outlets and weakened the 

bonds of solidarity typically associated with the profession. Rock’s statement is 

controversial, however; it might be argued that collusion among the press is more 

detrimental to Argentine democracy than petty divisions among press outlets. 

Government treatment of the news media has an important effect on the 

esteem that citizens have for the profession. Likely as a result of President Nestor 

Kirchner’s legacy, enrollment in journalism degrees has dropped by some 30 

percent from 2004 to 2008 in Buenos Aires, Rosario and La Plata.569 Combined 

with the credibility of the media, the contempt for journalism shown by the 

Kirchners provides a compelling explanation for this drop. Low professional self-

esteem undermines empowerment, organization, greater solidarity and the rights 

necessary to better the image of the profession. 

This is not to say that many Argentine journalists are not on good terms 

with each other and do not communicate often. Notably, Argentine news media 

outlets have stood up against blatant attempts to limit their freedom of expression. 

                                                 
566 Personal interview, October, 2007. 
567 “Amarrete.” 
568 Personal interview, September, 2007. 

569 Smerling, Tamara. “El Periodismo ya no Atrae Multitudes.” Crítica. 7 September, 2008. 
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Levitsky (2006, p. 249), for example, points to “civil society’s vigorous response” to 

Menem’s 1992 “Truth in Press” bill and the 1997 “Law of the Stick” bill. The 

infamous 1997 murder of photojournalist José Luis Cabezas, for example, 

prompted the Press Workers Union of Buenos Aires (UTPBA) and the Argentine 

Association of Photojournalists (ARGRA) to set a successful news agenda for a 

judicial response. Slander statutes that challenge free expression do find 

journalists and media companies willing to go on the offense. But in general, 

media professionals describe their cooperation with other in unexceptional terms; 

as being “relative” (Johnson 2003, pp. 423-433). Journalistic solidarity as evoked by 

terms such as “pack” or “herd” journalism has strangely failed to bring together 

large press advocacy groups that might have asserted greater independence from 

government. 

 Indeed, the lack of a broad journalistic forum in Argentina until very 

recently testifies to a historical deficit of collective action, if not solidarity, among 

journalists. For many years, Periodistas570 stood as the only journalistic entity to 

defend freedom of expression. At its height it was an exclusive group of around 30 

first-tier elite news professionals. But their support for an access to information 

law was minimal. When the Periodistas representative, Analía Elíades, testified in 

one of six hearings held in the Senate, she read an official statement detailing the 

importance of access to information and international legal support. But the 

Periodistas representative did not mention, let alone condemn, the proposed 

controversial changes to the law (Senatorial Hearing, 14 September 2004, 2004). 

The Forum for Argentine Journalistic Entities (FOPEA), initiated by Daniel 

Santoro in 2003, represents the broadest cross-section of Argentine media and 

stands as the most vocal proponent of an access to information law. María 

O’Donnell, Gabriel Sued and others insist that the organization is abetting 

                                                 
570 Periodistas was not a professional journalistic association, but rather a small, closed group of 
elite journalists. 
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journalistic solidarity. Yet some journalists and media experts claim that FOPEA is 

yet another exclusive venture, this time for second tier journalists. In 2008 it 

brought together 220 journalists from across the country, a far more inclusive 

group than Periodistas. But this number is still marginal for a country of 40 million 

people. In contrast, for example, The Canadian Association of Journalists boasts a 

membership of 1500 active members in a less populous nation (33 million). 

Other Argentine media organizations expressed little interest in the right to 

access government information. Argentina’s principal media owners organization, 

the Argentine Association of Journalistic Entities (ADEPA571), never made its 

support public in the press until grievances arose with the Kirchner 

administration’s treatment of the news media. Nor did ADEPA become very vocal 

until the controversial Senate amendments became known, which would have had 

a profoundly negative impact on media interests. Johnson (2003) and other media 

experts view ADEPA to be a largely irrelevant contributor to media advocacy issues 

because it stands primarily as a venue for media owners and is dominated by 

Grupo Clarín.  

The Association of Newspapers from the Interior of Argentina (ADIRA572) did 

testify in Senate Hearings, but did little more than voice its support for an access 

to information law. It said nothing about the proposed changes (Senatorial 

Hearing, 14 September 2004, 2004). The Press Workers Union of Buenos Aires 

(UTPBA573) and the Argentine Federation of Press Workers (FATPREN) never 

became involved in the issue, apparently because of their traditionally strong ties 

to the Peronist Administration (“Accession Number: 31420905; Smith, Peter H. 1; 

Email Address: phsmith@dss.ucsd.e,” n.d.). UTPBA ostensibly went so far as to 

take the side of government when certain Senators vilified private business and the 

                                                 
571 Asociación de Entidades Periodísticas Argentina. 
572 Asociación de Diarios del Interior de la República Argentina. 
573 Unión de Trabajadores de Prensa de Buenos Aires. 
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CSOs that formed the access lobby for their lack of transparency (“Internal 

Minutes, Meeting Organized by the British Council, 2003,” 2003).  

 Although press organizations can be important organizational and political 

vehicles for the promotion of access to information legislation, they are not 

absolutely necessary. As in Argentina, Mexican, journalistic organizations are not 

renowned for their strength. But private media companies in Mexico have in many 

ways taken up the slack, through in-house professionalization and advancing 

issues collaboratively. They joined forces temporarily through the ad hoc 

formation of the Grupo Oaxaca. But directors of La Nación and Clarín did not act 

cooperatively to secure access to information rights.  

 This section has thus far analyzed perceptions of an uncritical, non-

independent press. Moreover, it has suggested how non-independence negatively 

affects support for information rights through an examination of journalistic 

professionalism, attitudes towards both the profession and toward government, 

and professional solidarity. In the remaining few pages, I address provincial access 

to information laws in light of media independence. 

Provincial governments are reputed to co-opt the press and treat 

independent outlets harshly. According to Mabel Moralejo, the 2004 Executive 

Director of the Argentine Journalist Defense Organization, Periodistas, the 

majority of provincial governments punish critical publications and reward 

supportive ones with government advertising.574 An extreme example of a co-

opted press is Tierra de Fuego, where it was calculated in 2005 that 75 percent of 

media advertising revenues originated from the provincial government (Open 

Society Institute, 2005). In other provinces, it is not atypical for family-based 

political dynasties to outright own or indirectly control the media. Such has been 

the case in provinces such as Salta or San Juan. Even governments in more 

                                                 
574 See, “Attacks on the Press 2004: Argentina.” Committee to Protect Journalists. Available at: 
<http://cpj.org/2005/03/attacks-on-the-press-2004-argentina.php> 
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progressive provinces, such as Mendoza, have been found to hide what they spend 

on advertising in order to safeguard their power to punish and reward news media 

outlets.575 José Pochat, Director of the country’s fifth largest newspaper, Gaceta de 

Tucumán, claims the most serious challenge has been libel charges, because the 

provincial courts are heavily biased toward government.576 He claims that self-

censure is the result. 

Given a captured news media, it is unsurprising that provincial access to 

information laws are portrayed as ineffective. Several laws have peculiar 

restrictions. Río Negro and Chubut’s law, for example, may only be used by 

residents of the province. The law of La Pampa subjects the province’s media to 

the law, effectively making their business public business, and putting into 

question international standards such as shield laws.  In the majority of provinces, 

access requests are scarcely made and answered with even greater rarity (Farmelo, 

2003, p. 2). Perhaps for this reason there are almost no comprehensive analyses of 

laws.  

The only available quantitative assessment of a provincial law originates in 

Córdoba, one of the most socio-politically developed provinces. A two-staged 

2005-06 CSO survey resulted in one positive response to 15 different information 

requests spread across a host of government institutions (Carballo, 2006). 

Anecdotes about other provincial laws tell much the same story. An official from 

the Autonomous Federal District of Buenos Aires provided the author with a pie 

chart indicating that 95 percent of requests were answered within the 10 working 

days specified by the law.  Seeing as the District’s law had not even been 

implemented at the time of the interview, this record of strong compliance is little 

more than a fantastical fabrication. 

                                                 
575 See, “Argentina: Gastos en publicidad oficial, el secreto mejor guardado del gobierno de 
Mendoza.” Periodismo para el Acceso a la Información Pública. 12 September, 2008. Available at: 
<http://www.periodismo-aip.org/caso-detalle.php?id=31> 
576 Personal interview, October, 2007. 
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A 2009 evaluation of the access to information law in the Province of 

Buenos Aires (12.475) found implementation incomplete. The law enacted in 2000 

included the obligation to justify why one was making a request, perhaps the most 

damning faux-pas of a supposed “right to information” law. Protests eventually 

elicited a decree (2549/04) to rectify this and other issues. In 2007 government 

began to work on a “pilot-project” to implement the law. An analysis by a leading 

Argentine CSO, CIPPEC, concluded that "the lack of an adequate implementation 

[...] is undeniable" (CIPPEC, 2009, p. 29). Moreover, knowledge about the law 

remains limited among government officials and the public. 

 Clearly, without an independent, professional press to advocate strong 

access to information laws, they simply will not exist. The irony here is that 

Argentine advocates continue to be among the most visible advocates of access to 

public information in Latin America. Prolific analyses of information rights by 

organizations such as Asociación de Derechos Civiles, CIPPEC, Directorio 

Legislativo, Periodismo para el Acceso a la Información Pública and FOPEA,577 

among others, provide justified hope for greater awareness and training, and an 

increase in the practical use and advocacy of disclosure rights among the press. 

 
 

 

 

 

 

 

 

 

                                                 
577 FOPEA is currently (2010) holding workshops in provinces across Argentina, teaching media 
professionals about using access to information measures. 
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CHAPTER 3. CONCLUSION 

 

In contrast to the Mexican case presented in Chapter Two, a highly anticipated 

Argentine access to information law failed to become a reality. The legislative 

upset was striking, because at first glance the odds seem to have favored Argentina 

more so than Mexico.  

Argentina boasted a greater number of access to information precedents 

than did Mexico, including provincial laws, federal constitutional reforms and 

legislative proposals. Second, Argentina’s advocacy movement for access to 

information was far larger than Mexico’s. At its peak, it included more than 40 

organizations, the largest of its kind in Latin America. And third, salient political 

opportunities augured well for a law: the popular reaction to the corruption-

plagued Menem years, the De la Rua Senate Bribery Scandal and the 2001-02 

economic crisis all provided good reasons for advocacy and concomitant legislative 

responsiveness.  

Yet to a large degree, Argentina’s precedents and advocacy movement 

escaped public and political notice because they lacked a public forum (the news 

media) for discussion and projection; and the news media did not create the 

linkages between crises, scandals and the need for transparency reform. In the 

absence of public scrutiny, successive presidents were able to use their 

constitutional and legislative powers to delay and resist the enactment of 

comprehensive access to information legislation. 

A content analysis and interview evidence confirmed the modest role of the 

news media in the campaign for access to information. Over 56 weeks, from the 

election of President De la Rua in 1999 to the 2004 death knells of the access to 

information bill in the Senate, La Nación’s news agenda for the issue proved 

“moderately weak,” and Clarín’s coverage figured as “weak.” Over time, La Nación’s 

performance ameliorated while Clarín’s agenda remained weak. Notably, in the 
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last 30 months, La Nación’s support for access to public information figured as 

“moderately strong” at nearly 7 news items a month. However, content analyses 

and interview evidence largely confirmed weak institutional commitments on the 

part of media companies. Analysis also noted that most news focused only 

indirectly on the issue of access to information. Finally, a disproportionately large 

percentage of total coverage occurred in the last six months of the agenda 

analyzed, as the press reacted to the threat of Senatorial amendments. Overall 

press coverage was non-committal, and Clarín’s coverage was clearly weak.  

Evidence suggests that the press’ difficult relationship with government 

constitutes the foundation of weak support for access to information. Strong, 

authoritarian leaders have decreed market privileges for large firms, diminishing 

the competitiveness of the media sector. Given Argentina’s highly centralized 

population, a concentrated press dominated by one firm (Clarín) has exacerbated 

the problem of press independence. Compromised independence in turn, has 

negatively impinged upon journalistic professionalism, solidarity and attitudes 

toward the profession, government, and ultimately, support for rights to access 

government information.  

I found that firms were even less likely to advocate for information rights 

given the conditions that followed the economic crisis. The aftermath of the 2001-

02 crisis jeopardized the continued survival of news media companies. Large debts 

denominated in dollars and decimated domestic demand rendered media 

dependent on government for protection from foreign creditors. The result was 

the Cultural Assets Law. But even so, economic depression and a diminished pool 

of advertising revenues rendered the press dependent on government, which gave 

it good reason to avoid publishing advocate demands and criticism.  In effect, the 
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news media supported access to information only modestly because, “they did not 

want to damage their relationship with the powers that be.”578  

Clarín’s indisposition to aggressively promote freedom of information was 

particularly damaging because of the newspaper’s role as a national inter-media 

agenda-setter. Its relative silence made it easier for successive governments to 

delay and resist the access to information bill. The news media did not directly 

focus on how presidents refused to schedule the bill; nor did they emphasize how 

legislators failed to hold quorum when it did come up for a vote. Without a strong 

shaming mechanism, politicians were able to oppose transparency with relative 

impunity.  

The Argentine press thus compared unfavorably to the heroic role of the 

Mexican press through the Grupo Oaxaca. In Mexico, the vested leadership of 

press outlets advocated for greater rights and better government. Conversely, 

much of the mainstream Argentine press viewed the costs of assertiveness and 

independence as greater than the rewards to be had in accommodation. The 

historical experience of the Mexican press has admittedly been more conducive to 

press independence than the Argentine press due to “blander” forms of repression. 

However, history should serve as a clarification, rather than an excuse for the 

limited political effectiveness of the Argentine media over the last 25 years or so. 

Presidential power in Argentina has not only served to foster questionable 

independence, but also firm dominance. Despite Clarín’s size, it has more often 

than not deferred to presidential power. This belies the claim that larger 

companies are better able to stand up to abusive policymakers. In contrast, 

Mexico’s more decentralized market and intense newspaper competition has 

ultimately engendered a more diverse and independent marketplace of ideas579 

                                                 
578 Personal Interview, J. De Lanata, November, 2007. 
579 Decentralized also in the sense of Mexico’s very important regional cities, such as Monterrey and 
Guadalajara. 



 

289 
 

that has been better able to stand up to the abuses of power. Notably, media 

companies in Mexico have tended to exhibit rivalries, whereas La Nación and 

Clarín in Argentina have collaborated largely as friend.580 Debate surrounds 

whether Argentina’s recently passed news media reform (2009) will resolve these 

problems or further exacerbate interventionist tendencies. But virtually all experts 

and journalists agree that regulation of the Argentine press demands closer 

attention. In the early 1990s, the muckraking reporter Horacio Verbitsky of 

Página/12 explained his success by acknowledging: “it’s not that I’m so good, it’s 

that they’re so bad” (quoted in Alves, 2005, p. 197). Regrettably, Verbitsky’s words 

contained considerable truth: the gutsy Página/12 of the early 1990s constituted an 

episode; during the Kirchner administration it largely served as an official 

mouthpiece for the government (Pabalan, Francisco-Pabalan, Sung, Jarjanazi, & 

Ozcelik, 2010).  

Perhaps the most pressing question for future study is how many more 

policy initiatives get shortchanged in Argentina because of questionable press 

independence. The broader theoretical implications of this chapter suggest that 

the feedback effect of presidential power and news media independence may help 

explain other policy lacunae and, to some extent, the striking weakness of 

Argentina’s political institutions. Political corruption and institutional abuse run 

deep in Argentina. As one Deputy commented, “If you open things up, you will 

find all kinds of irregularities; this is not a regular country.”581 

The chapter that follows deploys lessons from the Argentine and Mexican 

cases to a wider range of Latin American reform experiences. 

 

 

 

                                                 
580 Personal interview, Rosental Alves, April, 2010. 
581 Personal interview, Fernanda Bendinelli Ferrero, November, 2007. 
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         CHAPTER 4  
 
  EXPLAINING THE SURRENDER OF SECRECY 
  ACROSS LATIN AMERICA 
 
 
 

 

Chapters Two and Three on Mexico and Argentina examined diametrically 

opposed examples of transparency reform. Whereas Mexico’s sweeping 2002 

reform has become a model to be emulated, Argentina’s much anticipated law 

(1999-2005) was effectively killed by delay, resistance, and ultimately a legally 

inferior presidential decree. This chapter examines where, in between these two 

extremes, other countries fit.  

In little more than half a decade, Latin America has enacted a greater 

number of laws than either Africa or Asia, and is outpaced only by Europe.582 Yet 

do these laws represent a surrender of secrecy, a “conditional surrender,” or are 

they merely charades? This chapter provides some degree of clarity. I examine 

right-to-public information laws across Latin America, evaluating their 

approximate strength and the factors that brought them about.   

The chapter is divided into three parts. In the first part of the chapter I use 

an original evaluation to quantitatively score the approximate strength of laws 

across the region. Building on a recent qualitative legal assessment of Latin 

American laws (Mendel 2009), my analysis shows that the region’s laws score 

“moderately strong” on average. I find surprising variation, however, with more 

than half these laws scoring “moderately weak.”  

In order to account for this variation in the second part I employ content 

analyses and leverage a variety of indicators to assess how well the factors 
                                                 
582 I gratefully acknowledge the help of freedom of information expert Roger Vleugels for a 
complete list of countries that have enacted since 2009. <roger.vleugels@planet.nl>.  
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discussed in previous chapters, (i.e., the degree of news media coverage and 

presidential legislative control), can explain the strength of laws across Latin 

America. I analyze presidential strength and media news agendas. I also examine 

why news media support for public disclosure laws varies so surprisingly from 

country to country.  

The second part of the chapter discusses four countries in greater detail. I 

first analyze the experiences of Brazil and Uruguay with access to information 

reform, which advanced “moderately weak” laws. Then I discuss adoption 

processes in countries that passed “stronger” laws, examining the cases of Chile 

and Guatemala in substantial depth.  

On the whole, I find considerable support for the claims made in previous 

chapters. When leaders lack decisive legislative control, laws tend to emerge 

earlier-on in the electoral cycle and legally stronger. In practice, this early 

adoption of strong laws should improve the prospects for fulsome implementation. 

I also find a strong association between more robust laws and the presence of news 

media campaigns for access to public information. Voluminous news media 

coverage projects the demands of advocates, engenders commitments, and 

safeguards the elaboration of laws in parliament. Lower levels of media ownership 

concentration and weaker presidential control appear to influence the degree of 

news media support, though not uniformly. Not all cases conform to my 

expectations. On the whole, however, the evidence suggests that my central claims 

regarding weak presidents and strong media have considerable backing. 
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PART 1 CHAPTER 4. THE STRENGTH OF ACCESS TO PUBLIC 
INFORMATION LAWS ACROSS LATIN AMERICA 

 
 

Although legal rigor stands among the most important determinants of strong 

compliance, it is problematic to gauge. As discussed in Chapter One, the dearth of 

metrics makes identifying robust laws unreliable, and comparison difficult. 

Without being able to definitively pronounce upon laws, conditions that promote 

sweeping reform cannot be identified with accuracy. The first part of this chapter 

lays out an original evaluation of the region’s laws. I describe the methodology 

employed to measure laws and then examine results. Although the findings 

suggest that Latin American laws rate as moderately strong on average, disparities 

between “stronger” and “weaker” laws are considerable. This variation in legal 

strength conveys the need to probe further into conditions surrounding 

enactment. 

 

4.1 Evaluating Laws Across Latin America: Methodology 

 
Latin America’s right-to-public information laws make for an intellectually fruitful 

comparison since the laws were passed within a similar time frame and the 

countries share comparable political systems, cultures, and levels of international 

integration. The similar systems design of a Latin American comparison permits 

me to more easily isolate the factors influencing the strength of laws. 

But an accurate reading must rely on an adequate estimation of legal 

strength, and such estimations still do not exist. Evaluating the face-value strength 

of laws is unwieldy and controversial.583 As discussed in Chapter One, there are 

                                                 
583 There are several very good qualitative descriptions of laws, most notably, those of Toby Mendel 
(2003, 2009) (Mendel 2003, 2009)and David Banisar (2008). The OECD and the World Bank are 
currently developing universal methodologies for evaluating operational efficacy. Several 
organizations dedicated to monitoring right-to-public information compliance have also elaborated 
what they refer to as the 6 Question Campaign that will be international in scope. This campaign is 
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several factors that complicate measurement: institutional design, complementary 

legislation, levels of public awareness, state capacity, the age of laws, and the 

political systems and constitutions under which such measures operate, among 

other issues. Moreover, there is considerable debate over what a strong right-to-

public information law should look like and what features should and should not 

be assessed.  

While this study does not provide a complete evaluation of an access to 

information law, it does furnish a quantitative and qualitative approximation of 

strength that is replicable and assesses better practice standards.  

I measured the approximate face-value strength of national legislation 

based on an original evaluative survey.584 I designed the evaluation to be 

representative of a law’s most important legal features.585 Questions probe whether 

laws meet recognized better practice standards. As outlined in Chapter One, the 

evaluation includes 6 different categories for assessment and all questions are 

scored equally; thus some categories carry more weight since they include more 

questions. The categories represent the most important features of access to public 

information laws. These include: 

 a) Scope of the law: 8 questions  
b) Procedural Guarantees: 7 questions  
c) Duty to Publish and Promote Openness: 4 questions     
d) Exceptions: 7 questions 
e) Appeals: 6 questions 
f) Sanctions and Protections: 3 questions 

                                                                                                                                                 
headed by Access Info, the Centre for Law and Democracy and the Open Budget Partnership. The 
Carter Center is also developing an “implementation assessment tool,” which, according to Laura 
Neumann, diagnoses the “extent to which the public administration is capacitated to respond to 
requests and to provide information.”  
584 A full copy of the evaluation and evaluation results are available in the appendix. 
585 The author gratefully acknowledges the country summaries provided by Dr. Toby Mendel, of 
Article IXX, London, and the Center for Law and Democracy, Canada. These studies helped inform 
various elements of the evaluation and assessments. Dr. Mendel provided the chapters of his book 
on Latin American laws prior to its official release (2008, 161). I also gratefully acknowledge the very 
constructive critiques of Dr. Andrew Ecclestone. I was not able to address many of the critiques I 
received, and all shortcomings are the author’s alone. 
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The evaluation asks 35 questions of laws that do not provide for specific 

oversight agencies; four additional questions assess laws that do specifically 

provide for oversight agencies. Oversight agencies have been noted to greatly 

enhance the effectiveness of laws, but inadequately designed institutions can also 

create serious problems, such as political capture. Therefore, it was critical to 

evaluate oversight agencies in order to accurately gauge legal strength. I provide a 

more involved discussion of methodological issues and scoring in the appendix. 586  

Below is the same basic outline of strong laws I laid out in Chapter One: 

• A broad scope reflects the principle of maximum openness. Access should 
be the rule and secrecy the exception. A broad scope provides clear 
definitions and regiments to the law as many public entities and branches 
of government as possible. Optimally, it provides for a strong central 
authority to promote implementation and compliance and to resolve 
appeals and complaints. 

• Simple procedures are essential to safeguard and facilitate information 
requests and responses. They should also include clear obligations for 
officials to keep the applicant informed of the ongoing status of a request, 
and provide strict time limits and minimum costs for requesters. Delays in 
fulfilling requests should be limited and justified. 

• Requirements to proactively publish a wide assortment of public 
information are critical. Proactive publication increases the accessibility of 
information and may diminish the need for formal requests. Government 
should publicly acknowledge reserved information, and report disclosure 
activity to the legislature on an ongoing basis. 

• A list of unambiguous and limited exceptions exempt harmful or justifiably 
sensitive information from disclosure, such as some issues of national 
security. The exemptions of other laws should be validated by the access to 
information law’s list of exceptions. Reserve periods ought to be limited. 

•  A simple and fair appeals system that resolves complaints and appeals 
within clear timeframes, providing several channels for appeal.  

                                                 
586 The appendix addresses various issues, such as measurement (the choice of scale), the problem 
of conflating issues, and comparative dilemmas, such as comparing laws that provide for central 
authorities versus those that do not. 
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• Fair sanctions and protections apply to officials who knowingly fail to 
comply with the law, err in compliance, or report illegal acts. 
 
The evaluation’s questions were assigned clear benchmarks for scoring, 

which are based on the following simple ordinal scale: 

1---------------------2----------------------3 

Weak          Moderate                    Strong 

The following example is a question from the actual evaluation: 

• To what degree is the process for requests user-friendly? 
1—The process for requests is difficult to comply with, vexatious, includes 

vague or ambivalent procedures, or there is a need to justify a request.  
2—The process for requests includes no duty to assist applicants. 
3—The process for requests includes a duty to assist applicants. 
 

As noted below, I placed laws into four different categories according to their 

average scores. In order to avoid indecisive interpretations, I also used benchmarks 

to divide the laws into two camps, strong and weak:  

 
1.0—1.4------------------1.5—1.9-----------------2.0—2.4-----------------2.5—3.0 

Weak                  Moderately Weak     Moderately Strong         Strong 

 
Overall scores were calculated by taking the sum of points scored in all questions 

and dividing by the number of questions: 

e.g. The country of Tropicland scores 81 points in 35 questions: Overall 
score is 81/35) or 2.4. Thus, it may be said that Tropicland has a 
“moderately strong” law. 

 
The division of questions by feature also enables scores to be broken down 

on a categorical basis. Scores were assigned based on the evaluation’s scoring key, 

and an Accompanying Written Assessment justified scores assigned. Both may be 

found in the appendix.   

 As discussed in Chapter One, I omit decrees from my comparison. I 

automatically qualify them as “weak” because they do not possess the juridical 
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force and scope of laws enacted by the legislature and therefore render comparison 

problematical. Moreover, they reflect an incomplete commitment to better 

practice standards of maximum openness, where access is the rule and secrecy the 

exception.  

 

4.2 Results for the Evaluation: Approximate Strength of Laws across 
 Latin America  

 
As examined briefly in Chapter One, the strength of freedom of information 

laws across Latin America varies widely. Table 4.1 presents the electoral timing of 

enactment and the law’s approximate legal strength.  

 Seven of the 12 countries examined enacted “weaker” laws, or more 

than half, and while the average for the region’s adopters is “moderately strong,” 

close to the threshold at 2.0 / 3.0, the median is 1.9, the mode is significantly 

removed at 1.7, and the range is from 1.4 for Colombia to 2.7 for Mexico. The 

average score for the “stronger” grouping of laws was 2.3, whereas the “weaker” 

grouping averaged 1.7, or “moderately weak.” Thus the average gap between the 

grouping of countries with “stronger” laws and those with “weaker” laws is (.6)—  

more than one full benchmark-rating of difference.Table 4.2 provides scores for 

categories of legal features for the region’s access to public information measures, 

including very basic, point-form examples of general strengths and weaknesses. 

Several results are worth briefly discussing. The laws of four countries, namely, 

Chile, Honduras, Mexico and Uruguay, include oversight agencies. Chile and 

Mexico scored “strong” on their oversight agencies, each at 2.8 / 3.0; Honduras 

scored “moderately strong,” at 2.0; and Uruguay’s oversight agency rated “weak,” at 

1.3. The case study in part three discusses Uruguay’s oversight agency in greater 

detail.  
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Country
Received 

Congressional 
Approval

% Presidential 
Term Completed

Number of 
Criteria 

Assessed

Points 
Scored

Strength of 
Legal 

Measure                
(out of 3)

Mexico May-02 24 39 104/117 2.7 Strong
Guatemala September-08 19 35 83/105 2.4 Moderately Strong
Chile January-08 45 39 91/117 2.3 Moderately Strong
Nicaragua May-07 7 35 79/105 2.3 Moderately Strong
Peru August-02 20 35 70/105 2.0 Moderately Strong
Averages for 
countries with 
stronger 
measures

— 23 35
105 

(mode)
2.3 Moderately Strong

Honduras December-06 25 39 76/117 1.9 Moderately Weak
Brazil** May-09 (intro) 80 35 62/105 1.8 Moderately Weak
Ecuador May-04 32 35 61/105 1.7 Moderately Weak
Panama January-02 67 35 60/105 1.7 Moderately Weak
Uruguay October-08 72 39 68/117 1.7 Moderately Weak
Dominican Rep. April-04 92 35 53/105 1.5 Moderately Weak
Colombia June-85 88 35 48/105 1.4 Weak
Argentina (DECREE)December-03 — — — — Weak
Bolivia (DECREE) May-05 — — — — Weak

Averages for 
countries with 
weaker measures 
excluding decrees

— 65 35
105 

(mode)
1.7

Average for all 
countries with 
Laws

— 50 39 105 2.0 Moderately Strong

Face-Value Legal Strength of Access to Public Information Laws across Latin America* 

Face-Value 
Strength of Law

Moderately Weak

*Refer to Appendix for the methodology, the evaluation used to score laws, and qualitative assessments.
**Brazil still has not passed a law. The evaluation is based on the bill currently (March 2010) in the Chamber of Deputies

 
Table 4.1 
 
In terms of how laws fared with respect to the categories of legal features 

measured, countries scored best on “measures to promote openness” (2.2), the 

“scope” of their laws (2.1), and “procedures and guarantees” (2.1), which refer to the 

process of making a request and receiving a response. These qualities should all 

facilitate the availability of information. A wide scope and active measures, in 

particular, promote broad “proactive” publication of public information that may 

diminish the need to make requests.  
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Countries scored weakest on three categories of features: “exceptions” (from 

disclosure), “appeals,” and “sanctions and protections” (1.8 for all three categories). 

In general, most countries tend to lack adequate sanctions for officials who deny, 

conceal or destroy information, and protections for those who “blow the whistle” 

or disclose classified information without knowing.587 It is also not uncommon for 

countries (e.g., Uruguay) to rely solely on the courts for appeals rather than 

providing for an internal recourse or having an oversight body handle complaints 

and appeals.   

“Exceptions,” to disclosure are quite telling with respect to legal 

commitments to maximum disclosure.588 Badly formulated exceptions may permit 

wide categorical exemptions of information and considerable discretion on the 

part of officials. Four countries scored “weak” on this category: Colombia (1.1), the 

Dominican Republic (1.3), Ecuador (1.4) and Honduras (1.4). No countries scored 

“strong,” and only three countries earned “moderately strong” scores in this 

category: Mexico (2.4), Guatemala (2.4) and Peru (2.3). It should be noted, 

however, that the evaluation provides an approximate measure of “better practice” 

standards. Most of the world’s laws tend to be “less than better practice” on 

exceptions to disclosure. 

With respect to the age of laws, enactment of the region’s laws has been 

dispersed over time. Five of the 12 laws were enacted from 2002 to 2005, six from 

2006 to 2010. Colombia’s right-to-public information regulation represents the 

exception; it was enacted in 1985, making it by far the region’s oldest. Colombia’s 

transparency precedents are also the oldest in the region; the country possesses an 

administrative disclosure provision dating back to 1888.589 The Colombian law 

scored “weak” principally because it is “skeletal:” it lacks definitions, a statement of

                                                 
587 This phenomenon is also referred to as “good faith disclosure.” 
588 Categories of government information exempted from the reach of a right-to-public information 
law. 
589 It is referred to as the “Code of Political and Municipal Organization.” 
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Countries Scope Procedural 
Guarantees

Duty to Publish Exceptions Appeals Sanctions

Brazil
1.5-Public bodies 
covered are 
undefined.

2.1-Basic clear 
procedures, no duty to 
assist.

1.5-Limited duty to 
publish, reporting 
duties unclear.

1.9-Three tiers of 
Secrecy, missing key 
exceptions

1.5-Internal appeal, 
recourse to 
Comptroller.

2.2-Better practice, 
allows whistleblower 
protection.

Colombia
1.5-No definitions, 
no statement of 
intent.

1.7-Very vague 
procedures, no 
assistance provided.

1.3-Limited duties to 
publish financial info, 
report.

1.1-No section on 
exceptions. 30 year 
(long) reserve period.

1.2-Filing an appeal or 
complaint goes 
unaddressed in law.

1.3-Little detail,  
officials removed for 
breach of timeframes.

Chile
2.2-Strong oversight, 
two-tiers of access.

2.7-Clear, strong 
procedures, timelines, 
assistance provided.

3.0-Strong central 
authority, extensive 
duty, good reporting.

1.9-Vague exception: 
"national interest", no 
harm tests.

2.5-Strong appeal 
body: "Transparency 
Council".

2.1-Loses on two-tier 
sanctions for higher 
and lower officials.

Dominican 
Rep.

1.4- Request calls for 
justification, law 
tends to secrecy.

1.7-Fee structure 
contradictory, basic 
procedures.

1.3-Limited duties to 
publish financial info, 
report.

1.3-Very general 
exceptions, highly 
irregular exceptions.

2.0-Internal appeal, 
recourse to courts, 
wide appeal grounds .

1.0-Vague grounds, 
severe sanctions lend 
to secrecy.

Ecuador
2.1-Strong statement, 
lacks definitions, 
broad.

1.4-Basic procedures, no 
assist, vague fees and 
extensions.

2.1-Central body 
trains, fairly strong  
duty to publish.

1.4-Key exceptions 
missing, no access to 
defense budget.

1.3-No internal- only 
courts, denial and 
recourses unclear.

2.3-Strong grounds, 
sanctions within 
better practice.

Guatemala
2.3-Strong 
definitions, intent, 
scope excessive.

2.9-Very strong 
procedures, fees, time 
frames, user-friendly. 

2.5-Strong duty to 
publish, report, 
information officers.

2.4-Harm, public 
interest tests, can't 
except rights abuses.

2.3-Internal appeal 
then courts, grounds 
given for denial.

1.3-Offenses, sanctions 
are harsh, lend to 
secrecy.

Honduras
2.1-Strong intent, 
excessively broad 
scope (e.g. NGOs)

1.9-Basic procedures, 
extensions and denials 
lack grounding. 

2.8-Central authority 
and strong duties, 
information officers.

1.4-Humanitarian aid 
and info "harmful" to 
public excepted.

1.7-Central authority 
hears appeal, but 
procedure unclear.

2.3-Solid grounds for 
and degree of 
sanctions. 

Mexico
2.6-Strong intent, 
definitions,  limited 
to executive (2002).

2.9-notice of intent, 
grounded extension, @-
user-friendly.

3.0-IFAI: strong 
training, publishing, 
awareness, reporting.

2.4-Better practice, no 
holes, missing public 
interest test.

2.8-IFAI: independent 
body, investigative 
powers.

2.3-IFAI: strong, just 
sanctions, no good 
faith protections.

Nicaragua
2.8-Overrides other 
secrecy laws, Strong 
all-round.

2.9-Punctual time 
frames, duty to keep 
requester up-to-date.

2.3-No central 
authority but strong 
duties and reporting.

1.9-Holes: some 
military info (Art.15), 
all personal info.

1.7-Internal appeal, 
narrow grounds, 
unclear procedure.

1.7-Grounds for 
sanction too broad. 
E.g. mis-classifying.

Panama
2.3-Strong intent and 
definitions, 
ambivalent scope.

1.9-Basic, no assistance, 
no duty to acknowledge 
requests.

1.5-Weak duty to 
publish & report, no 
central authority.

1.6-Odd exceptions: 
e.g. commercial info, 
mineral rights.

1.0-No mention 
whatsover is made of 
an appeals procedure.

2.0-Somewhat vague 
sanctions, no good 
faith protections.

Peru
2.0/3-Strong intent, 
but defers to other 
laws on issues.

1.7-Unclear 
responsibility to handle 
requests, vague.

2.3-Extensive duty to 
publish, strong 
reporting obligation.

2.3-Three classes of 
classfication, 
otherwise strong.

1.7-Internal appeal, 
then courts. Very 
basic procedures.

1.7-Somewhat vague 
offenses can make 
sanction difficult.

Uruguay
1.6-"public body" 
undefined; intent & 
scope unclear.

2.0-No procedures 
outlined; silence is 
affirmative receipt.

2.0-Central authority: 
few duties, reports to 
executive.

1.9-15 year reserve 
period with unlimited 
extension.

1.5-Defers completely 
to the court system.

1.7-Vague offenses and 
sanctions, defers to 
other laws.

Table 4.2 General Legal Features and Category Scores for Access to Public Information Laws Across Latin America                      
*all scores out of 3
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intent, and even a procedure to address appeals and complaints.590 This parsimony 

may reflect the relative absence of international standards at the time of 

enactment, as opposed to an explicit attempt to enact a weak law. More detailed 

quantitative and qualitative assessments for countries can be found in appendix 1.   

 In terms of the timing of enactment relative to presidential terms of office, 

“stronger” laws were enacted earlier— on average within the first quarter of a 

president’s term of office. Robust laws enacted earlier-on should have better 

prospects for fulsome implementation.  Within this grouping, Nicaragua passed a 

law earliest, within the first tenth of its president’s term, and Chile the latest, just 

before midterm. Guatemala, Mexico and Peru enacted laws around the first fifth of 

their presidents’ terms of office. For countries that enacted “weaker” laws, the 

average time of enactment was almost two-thirds of the way through a president’s 

term of office. This result is striking; countries with “stronger” laws tended to pass 

them almost three times earlier within the electoral cycle than countries with 

“weaker” laws. “Weaker” laws in four countries, Brazil, the Dominican Republic, 

Panama and Uruguay were enacted during the last third of their presidents’ time 

in office. Two countries did not conform to expectations, Ecuador and Honduras, 

since their presidents passed “moderately weak” laws within the first third of their 

terms of office.  

 Overall, the timing and strength of laws varies considerably across the 

region. What can explain these differences among countries with considerable 

similarities? Laws were enacted mostly within the same timeframe, and all but 

Colombia shared comparable international standards on which to base elaborative 

efforts. Moreover, as discussed in Chapter One, Latin American countries share a 

                                                 
590 Despite these technical weaknesses, the law appears to perform relatively well. The Fundación 
Para la Libertad de Prensa conducted a 2007-2008 monitoring exercise in which 63% of agencies 
responded in totality to requests. Colombian expert Adriana Blanco insists the law, “has been a 
moderately effective mechanism” (Alianza Regional para la Libertad de la Expresión e Información 
2009, 23). 
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common heritage (i.e. Iberian, Latin cultures), roughly similar political systems, as 

well as comparable levels of regional and international integration.In Chapter One 

I examined how explanations centering on external pressure could not 

compellingly account for why some countries enacted weak laws while other 

passed strong laws; nor could explanations centering on institutional and 

policymaking capabilities or policy learning over time. I also looked at how 

explanations focusing on ideas, such as the ideological bent of leaders, could not 

explain variations in legal strength.  

Finally, the previous two chapters have argued that the most common 

explanations used to explain the enactment of access to information laws, the 

power of civil society mobilizations and political leadership, were under-specified 

and in some cases logically flawed. Chapter Three showed how a broad-based civic 

mobilization was unable to secure a comprehensive law in Argentina despite years 

of vigorous activism. The advocacy campaign was instead appeased with a 

presidential decree. Chapter Two illustrated how pressure emanated not from a 

civil society mobilization, but rather principally from an elite campaign powered 

primarily by a contingent of prominent newspapers and strengthened by 

academics. Leadership also represented an incomplete accounting for the strength 

of laws. As illustrated by Chapter Three on Argentina, the presidents best 

capacitated to lead the enactment of strong laws were the ones least likely to do 

so. Both chapters illustrated how legislative conditions had a larger impact on 

outcomes than did leadership.   

In short, to the extent that there are differences in the variables discussed 

above, they cannot explain the variation in the strength of laws. The upcoming 

second part of the chapter assesses my central explanations, focusing on the 

primacy of weak presidents and strong news media agenda-setting. 
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PART 2 CHAPTER 4. 
EXPLAINING THE STRENGTH OF LAWS 

 
This second part of the chapter returns to the dissertation’s central argument 

concerning legislative control and news media support. I assess how well these 

factors explain the strength of laws adopted throughout Latin America. I find that, 

as predicted, stronger laws were enacted in countries whose leaders lacked 

decisive legislative control. These same leaders also tended to enact laws earlier, 

confirming expectations. An analysis of the role played by the media also proves 

consistent with my claims. I find that stronger laws tended to be enacted in those 

countries where the media campaigned extensively in favor of a law. The news 

media frequently took advantage of key political opportunities, such as corruption 

scandals or alternations of power to launch campaigns for strong access to 

information laws. Media coverage was stronger in countries where presidents 

possessed weak political control and newspapers ownership concentration was 

dispersed, although there were exceptions.  

 

4.3 Legislative Conditions and the Strength and Timing of Laws 
 
 

Chapter One outlined the dissertation’s core political argument regarding the 

adoption of right-to-public information laws. It argued that the greater the degree 

of presidential legislative control, the more presidents will tend to delay and resist 

strong laws, all things being equal.  

Oddly enough, strong presidents—even those who appear to favor of 

greater transparency—will often find pressures to enact weak laws too great to 

withstand. This paradoxical situation arises because presidents who possess the 

power to protect political and bureaucratic allies from prying transparency 

provisions will come under great pressure to do so. By contrast, presidents lacking 

legislative control have ample need to justify the passage of strong laws. They 
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enact laws because they seek to bolster their internal or external support, or 

because they find themselves being “carried” toward enactment by forces outside 

of their control.  

This section also tests claims regarding the timing of laws laid out in 

Chapter One. I stipulated that weaker presidents will tend to enact laws earlier-on 

during the electoral cycle in order to secure a legislative accomplishment, assert 

administrative authority, increase their credibility, and as a means of generating 

public acclaim for a historical accomplishment. 

To assess the validity of my claims about presidential weakness, I analyze 

how three key variables associated with presidential control of the legislature have 

affected the strength of laws. These variables are a president’s partisan powers, 

constitutional powers, and public approval rating. To delay and resist legislation 

typically requires strong negative agenda control. Partisan powers provide leaders 

with the broadest spectrum of options to exercise such control. When the 

president’s party controls a stable majority in congress, delay and resistance 

become possible and incentives to engage in evasive tactics will proliferate. Thus, 

majority governments will usually elaborate weaker bills and prevent strong 

legislation from being voted on. 

 But partisan powers do not alone determine negative agenda control. 

Constitutional mechanisms can also play an important role. In some countries it is 

the president’s exclusive right to introduce legislation such as access to 

information laws: these measures fall into exclusive categories of presidential 

initiative, such as legislation concerning the administration of government or 

public sector expenditure.591 Other constitutional powers, such as legislative 

scheduling controls, may endow negative agenda control to presidents who lack 

decisive partisan power. The Argentine case illustrated how leaders controlling 

only a plurality of seats used scheduling rules to keep undesired legislation off of 
                                                 
591 Such as measures that affect the administration of government or government expenditures 
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the floor. I analyze remarkable constitutional limitations and powers on a case-by-

case basis, in the third part of the chapter. 

While constitutional and partisan powers are important, a president’s 

degree of control over the legislature is also shaped by his or her public approval 

ratings. (See, for example, Alemán and Calvo, 2006). I therefore expect low or 

sharply declining public approval ratings to lead to stronger laws. Unpopular 

presidents or presidents who rapidly drop in public opinion polls may be more 

willing to make concessions, such as greater transparency, in order to bolster their 

ratings. Unlike negative agenda setting powers, public approval serves as a 

motivating factor for presidents to support enactment. High, steady ratings should 

provide little motivation for presidents to enact strong laws, whereas low or 

precipitous drops in public approval should encourage stronger laws. While I do 

not predict public approval will have as much impact as negative agenda setting 

powers (partisan and constitutional powers), it may have an indirect influence on 

commitments to transparency reform. 

 

4.3 a)  Methodology for Evaluating Political Conditions 

 
I consulted various sources of quantitative and qualitative data592 in order to 

assess partisan strength. Specifically, I sought to assess how many votes the 

governing party or coalition actually had. I define a “coalition” as a governing 

coalition rather than as an electoral coalition.593 Numerous countries in the region 

                                                 
592 For qualitative data, I principally used latin.news.org Latin American Weekly Report 
(Latin.news.org), accessible from the university’s online journals. For quantitative data, I consulted 
a number of sources, but primarily national legislatures, Georgetown University’s Political Database 
of the Americas, available at: <http://pdba.georgetown.edu/elecdata/elecdata.html>; 
 and UC San Diego’s Elections of the World, available at: 
<http://libraries.ucsd.edu/locations/sshl/resources/featured-collections/worldwide-elections-
guide/elections-of-the-world.html#latin>. 
593 For example, for my purposes I consider Chile’s Concertación de Partidos por la Democracia a 
party rather than a coalition. 
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are governed by shifting coalitions, which makes it difficult to count exclusively on 

quantitative indicators. I tracked the governing party’s (or governing coalition’s) 

seats during the half year preceding the enactment of freedom of information 

reforms and I calculated legislative seats based on the approximate number of 

seats held by the president’s party (or coalition) at the time of a law’s 

congressional enactment. Due to the shifting distribution of power in the 

legislature, I provide specific seat counts only in the qualitative analysis, but not in 

my quantitative results (see table 4.3). Instead, I code governments using the more 

general categories of minority government, coalition majority government, and 

single party majority government. Minority government refers to a situation in 

which at least a majority of seats in one or both chambers are not controlled by the 

president’s party. I define a “coalition majority” as a governing coalition of more 

than one party that controls a majority of seats in both chambers of Congress. A 

single majority is one party that controls a majority of seats in both chambers.  

For data on public approval, I drew exclusively from Consorcio 

Iberoamericano de Investigaciones de Mercados y Asesoramiento. This organization 

keeps records dating back into the 1990s. Because the Consorcio scores public 

approval out of five, I adopted the following benchmarks for public approval:  

 
0-2.4-----------------------2.5-2.9------------------------3.0-3.4------------------------3.5-5.0 

Low     Moderately low       Moderately high                     High 

 
Because the Consorcio also scores approval during specific periods that tend 

to vary between nine months and a year, I plot the two dates that are temporally 

closest to enactment. This measurement permits approximate changes in public 

approval to be gauged. As discussed, I predict that precipitous declines in public 

approval (greater than 0.5 in between the two periods) should prompt presidents 

to be more willing to enact laws.  
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Country
Received 

Congressional 
Approval

% 
Presidential 

Term 
Completed

President                    
Majority (MJ) or 
Minority (MN)

Dates Presidential 
Public Approval 

Rated

Presidential 
Public 

Approval (out 
of 5) and 

Change (=) 

Strength 
of Legal 
Measure                
(out of 3)

Mexico May-02 24 Fox -MNs Aug. 2001, Apr. 2002 3.9-3.3=↓.6 2.7 Strong
Guatemala September-08 19 Colom- MN May 2008, Mar. 2009 2.8-2.9=↑.1 2.4 Moderately Strong
Chile January-08 45 Bachelet -MJ/MN Mar. 2006, May 2008 3.8-2.9=↓.9 2.3 Moderately Strong
Nicaragua May-07 7 Ortega -MN June 2007, May 2008 2.7-2.6=↓.1 2.3 Moderately Strong
Peru August-02 20 Toledo-MN Aug. 2001, Apr. 2002 3.5-2.5=↓1.0 2.0 Moderately Strong
Averages for 
countries with 
stronger measures

— 23 — — 3.1=↓0.5 2.3 Moderately Strong

Honduras December-06 25 Zelaya -MN May 2005, May 2006 3.4-3.4=― 1.9 Moderately Weak
Brazil May-09 (intro) 80 Lula -Coalition MJs May 2008, Mar. 2009 3.1-3.5=↑.4 1.8 Moderately Weak
Ecuador May-04 32 Gutiérrez -MN Jan. 2003, May 2004 3.4-2.3=↓1.1 1.7 Moderately Weak
Panama January-02 67 Moscoso -MJ Coaltion Aug. 2001, Apr. 2002 2.7-2.5=↓.2 1.7 Moderately Weak
Uruguay October-08 72 Vázquez -Clear MJs June 2007, May 2008 3.4-3.6=↑.2 1.7 Moderately Weak
Dominican Rep. April-04 92 Mejía -Coalition MJs Jan. 2003, Apr. 2004 2.7-1.9=↓.8 1.5 Moderately Weak
Colombia June-85 88 Betancur -MNs N/A N/A 1.4 Weak
Argentina (DECREE) December-03 — Kirchner -Clear MJs Aug. 2003, Apr. 2004 3.8-3.7=↓.1 — Weak
Bolivia (DECREE) May-05 — Transitional Government — — — Weak
Averages for 
countries with 
weaker measures 
excluding decrees

— 65 — — 3.0 =↓0.3 1.7

Average for all 
countries with Laws — 50 — — change ↓.4 2.0 Moderately Strong

Face-Value 
Strength of Law

Political Conditions at the time of the Enactment of Access to Public Information Laws in Latin America

Moderately Weak

Table 4.3  
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4.3 b)  Principal Findings on Political Conditions 

 
Table 4.3 illustrates the confirming trend of results. Minority governments 

tended to pass stronger laws, and majority governments tended to enact weaker 

laws. 

Indeed, weaker presidents passed stronger measures in Mexico (2.7 / 3.0), 

Guatemala (2.4), Chile (2.3), Nicaragua (2.3) and Peru (2.0). Three other countries, 

Colombia (1.4), Ecuador (1.7) and Honduras (1.9) did not conform to expectations; 

they were ostensibly governed by minority governments but enacted weaker laws. 

As predicted, however, stronger presidents advanced weaker measures in 

Argentina (decree)594, Brazil (1.8), the Dominican Republic (1.5), Panama (1.7) and 

Uruguay (1.7).  

Stronger presidents therefore exhibited weaker commitments to 

transparency legislation. As discussed in Chapter Three, Argentine President 

Nestor Kirchner (2003-2007) retained comfortable majorities in both chambers of 

Congress, with 52 percent of the seats in the Chamber of Deputies and 57 percent 

in the Senate. This allowed Kirchner’s majority to effectively kill a half-sanctioned 

bill in the Senate at the end of 2004. In the Dominican Republic, President 

Hipólito Mejía assumed office with 57 percent support in the Chamber of Deputies 

and 80 percent in the Senate. Mejía passed a moderately weak law (1.5) in July 

2004, a month and a half after losing the presidential election.595 Similarly, in 

Brazil and Uruguay presidents exercised decisive legislative control, leading them 

to enact weak laws. President Tabaré Vázquez held 16 of 30 seats in the Senate and 

                                                 
594 As explained in part one, I do not score decrees in this study. I decided to include Argentina in 
the analysis of explanatory variables because, although its measure (a decree) is not technically fit 
for rigorous comparison of legal strength, the focus of this section is to explain the determinants of 
strength, not strength itself. The case therefore contributes to overall causal inference. I do not 
include Bolivia’s decree. 
595 Mejia lost his majority in the Chamber of Deputies in the midterm elections, but he forged an 
alliance with the PRSC to compensate for this loss. Moreover, Mejía retained his majority in the 
Senate. 
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52 of 99 seats in the Chamber of Deputies and President Luiz Inácio Lula da Silva 

retained 68 percent of seats in the lower chamber when they passed their access to 

information legislation.596 

Unlike the presidents of the above countries, Panamanian president Mireya 

Moscoso came to power with only a third of the legislature’s 72 seats. But Moscoso 

quickly forged an alliance with four other parties to counter the dominant PRD.597 

The law Moscoso enacted at the beginning of her third year of office was widely 

decried for its flagrant weaknesses.598  

The above results clearly illustrate that in half of the countries analyzed 

presidents with decisive legislative control resisted robust access to public 

information laws. By contrast, presidents in Mexico, Nicaragua, Guatemala, and 

Peru, came to power in positions of substantial weakness and all of these countries 

enacted laws that fell within the strong benchmarks. As discussed in Chapter Two, 

Mexico’s Vicente Fox enacted a law just after his first year in power. Fox came to 

power with 41 percent of seats in the Chamber of Deputies and 40 percent in the 

Senate. In Nicaragua, President Daniel Ortega (2007- ) was elected with only 38 

deputies in the 92 seat legislature. Although the President apparently expressed 

mild support for a law, it is clear that opposition parties were eager to bind Ortega. 

A law was enacted within the President’s first months in office.599 Peruvian 

                                                 
596 Figures for the Senate were unavailable. Refer to part three’s case study on Brazil. 
597 Partido Revolucionario Democrático. The following parties were included in Moscoso’s coalition: 
the Solidaridad Party, the Christian Democrats, the Partido Liberal Nacional, and the Partido 
Renovación Civilista. 
598 The Special Rapporteur for Freedom of Expression in the Americas (Inter-American Commission 
of Human Rights) expressed its concern for the measure in article 200 of its annual report for 2002.  
See, <http://www.cidh.org/RELATORIA/showarticle.asp?artID=348&lID=2>. The law made no 
mention of appealing a denied request, and included several unconventional exceptions to 
disclosure. These included, for example, information exemptions on mineral and petroleum 
deposits, and blanket categories of information (e.g. confidential information) instead of 
“legitimate interest” information. See appendix or Mendel (2009) for further information. 
599 The law had been elaborated in anticipation of Ortega’s assuming office. Personal interview, 
Emilio José Ortega Porras, Coordinator for the government’s right-to-public information initiative 
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President Alejandro Toledo (2001-06), assumed office in July, 2001, following a 

transitional government in the wake of disgraced ex-President Alberto Fujimori 

(1990-2000). Toledo’s electoral vehicle,600 Peru Posible, controlled just over 26 

percent of the 120 seat legislature (Barr 2003; Levitsky and Cameron 2003). He enacted 

a law one year after taking office, in July of 2002. Guatemalan President Álvaro 

Colom (2008- ) and his party, the Unidad Nacional de Esperanza (UNE),601 came to 

power holding 30 percent of the seats in Guatemala’s unicameral legislature and 

passed a law after little more than half a year in office. Although Chilean President 

Michelle Bachelet (2006-2010) began her term as a majority president, scandals in 

2006 eroded her support. When the right-to-public information law was enacted, 

the Concertación held 48 percent in the Chamber and 47 percent in the Senate. I 

will examine the cases of Chile and Guatemala as well as those of Brazil and 

Uruguay in more detail in part three of this chapter. 

All of these countries—Mexico, Nicaragua, Peru, Guatemala and Chile—

enacted laws that ranged from 2.0 / 3.0 to 2.7 / 3.0, in other words, they passed 

strong and moderately strong laws. These results clearly illustrate that presidents 

lacking legislative control were more likely to advance robust measures. 

Three presidents did not meet expectations, those in Ecuador, Honduras 

and Colombia. Several important qualifications should be made with respect to 

these weak presidents who enacted weaker laws. Honduran President Manuel 

Zelaya (2006-09) narrowly missed securing a majority, winning 62 of 128 seats in 

the unicameral legislature. According to leading scholars on Honduran politics,602 

the Zelaya government nevertheless effectively retained the majority that ruling 

                                                                                                                                                 
(Proyecto Participación Ciudadana en la Consolidación del Derecho de Acceso a la Información), 
December, 2009. 
600 The party was referred to as the Peru Posible Party. 
601 Unidad Nacional de Esperanza. 
602 Honduran political expert Natalia Ajenjo Fresno (2007, 166) writes, “The PLH with its 62 seats 
(48%) is practically guaranteed legislative stability with respect to support for the presidential 
agenda.”    
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parties in Honduras traditionally enjoyed.603 Thus the “moderately weak” law 

enacted in Honduras can partly be explained by an effective majority.604 It is 

unclear until what point this effective majority endured; due to Zelaya’s links with 

Venezuela’s Hugo Chávez his support in Congress began to crumble around this 

time. 

With regards to Colombia, a disclosure law formed part of Conservative 

Party President Belisario Betancur’s 1985 constitutional reform (Willis, Garman, and 

Haggard 1999, 324-325). Betancur passed the reform in a political system and 

Congress controlled by the historically-dominant Liberal Party of Colombia.605 A 

strong law appears to have been resisted by the dominant Liberals, who sought to 

avoid being bound by a robust measure. The law may be a reflection of “what was 

possible” rather than “what was optimum.” Greater evidence is needed to confirm 

details. 

Explaining Ecuador’s outcome is more difficult. Although President Lúcio 

Gutiérrez came to power with 9 seats in the 100 seat legislature, he managed to 

govern through frequent, changing coalitions. It has been suggested that Ecuador’s 

law emerged weak because of legislators’ desire to put their “imprint” on the bill 

introduced by the executive (Villanueva 2004, 2).606 Ecuador is recognized for its 

low-quality policymaking processes (Mejía Acosta et al. 2008) and the country 

                                                 
603 The Liberal Party of Honduras (PLH) ruled Honduras 17 out of 24 years prior to Zelaya taking 
power.   
604 The Congress strengthened the Transparency law once it became clear that Zelaya had turned 
left, forging an alliance with Venezuela’s Hugo Chavez. The strengthening decree is Decree 64-
2007. 
605 The Liberals had governed since 1974 and would resume their rule subsequent to Betancur, from 
1986 until a Conservative was at last elected again in 1998. 
606 Villanueva, one of the leaders of Mexico’s right-to-public information advocacy campaign, the 
Grupo Oaxaca, served as a consultant on the Honduran law. He diplomatically comments for a 
Ecuadorean audience: “The Ecuadorian law has some minor problems of a legislative and legal 
technical nature […] Perhaps this can be attributed to a political need on the part of legislators to 
guarantee their imprint on the norm and not to adhere to the juridical text sent by the legal-
technical team.” 
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consistently ranks among the most corrupt in Latin America.607 Moreover, 

Ecuador’s combination of presidentialism, proportional electoral rules and a high 

number of parties (multipartism) tends to be associated with elevated levels of 

corruption in the legislature (Kunicova and Rose-Ackerman 2005). This might suggest 

that legislators weakened the law that originated in the executive for fear that a 

strong law might expose rent-seeking. More evidence is needed to clear up 

speculation. This issue will be examined again in part three.  

Overall, eight out of the thirteen countries under analysis, or approximately 

60 percent, enacted laws under minority presidents (refer to table 4.3). The notion 

that laws were more likely to be passed by minority presidents than by majority 

presidents supports the idea that stronger presidents will tend to delay and resist 

enactment. Furthermore, every single majority president advanced a law that fell 

within the weaker benchmarks, again confirming my expectations. Stronger laws 

were advanced in five of seven countries where minority presidents held sway. 

Both of these findings lend credence to the claim that stronger laws are more likely 

to be enacted under weaker presidents, while stronger presidents tend to resist 

robust laws.   

The relationship between minority presidents and the timing of enactment 

also strongly confirms my predictions. In addition to being more likely to resist 

robust laws, stronger presidents were much more likely to delay enactment. 

Without exception, where majority presidents presided, laws were enacted within 

the last third of that president’s term of office. These countries included Brazil, the 

Dominican Republic, Panama, and Uruguay.  

The countries that enacted stronger laws, namely, Chile, Guatemala, 

Mexico, Nicaragua, and Peru, did so in the first half of their respective presidents’ 

                                                 
607 In 2009, Ecuador ranked as 185thleast corrupt country in the world, alongside Afghanistan (in 
terms of “perceived corruption”). See Transparency International’s “Corruption Perception Index.” 
Available at: 
<http://www.transparency.org/policy_research/surveys_indices/cpi/2009> 
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terms of office.  In most cases, weaker presidents passed their laws within the first 

year of a four-year presidential term. These results provide considerable support 

for my claims on timing, which stipulated that stronger laws will tend to emerge 

earlier-on under weaker presidents.  

Overall public approval ratings did not correlate with the strength of laws 

adopted, nor did precipitous drops in approval make presidents more likely to 

enact strong laws. However, three out of five majority presidents, namely those in 

Argentina, Brazil, and Uruguay, experienced high levels of public approval when 

they enacted their laws. High public approval may bolster partisan powers, thereby 

diminishing the “need to please” by offering symbolic concessions to the 

opposition, dissident party members or public advocates. Of similar significance, 

all five presidents who enacted stronger laws experienced moderately low public 

approval ratings (Guatemala and Nicaragua) or sharp declines thereof (Chile, 

Mexico and Peru). Yet overall, public approval ratings appear to have only a 

modest impact on the likelihood that presidents will enact strong laws.  

 Thus, a broad overview of the region provides backing for my claim 

that weak presidents will tend to enact strong laws and will do so early in their 

term. The results provide support for the notion that strong presidents will resist 

and delay significant reforms, passing weaker measures only in the twilight of their 

terms of office.  

The next section evaluates the argument that news media support for 

freedom of information correlates with strong laws. I then explore the factors that 

lead the news media to support transparency laws, before moving to a discussion 

of four brief additional case studies of access to public information reform in part 

three.  

 

4.4  The News Media as a Driver of Strong Transparency Laws 
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My central claim with respect to the news media is based on the assumption that 

firms support access to public information because of the practical and symbolic 

value of these measures. Such laws represent an international norm, a professional 

tool for journalists and a right for both citizens and a free press. Better information 

helps news media outlets and citizens assert their rights, improving the quality of 

democracy and thus economic and social prospects.  

My central claim with respect to the news media’s influence on access to 

information reform holds that when the media vigorously advocate for the right to 

government information, laws tend to be stronger. Chapters on Mexico and 

Argentina lent support to this notion, and the evidence presented in this section 

further substantiates these findings. On the whole, news media agendas were 

strongest in countries that passed strong laws, although there were some 

exceptions.  The extent of the news media’s advocacy for reform thus helps explain 

much of the variation in the strength of laws across Latin America.  

 
4.4 a)  Methodology for measuring News Media Agendas  

 
 
I used news media content analyses to calculate the strength of news 

coverage devoted to right-to-public information in six countries during one year 

prior to the congressional enactment of reforms. I tallied monthly news 

production for Brazil, Chile, Guatemala and Uruguay’s largest newspapers in order 

to ascertain the strength of news media agendas (coverage) in those countries. 

These content analyses were supplemented by the more comprehensive analyses 

of coverage in Argentina and Mexico discussed in Chapters Two and Three. These 

countries offer a range of variation on the dependent variable, with Brazil, 

Uruguay and Argentina having enacted “weaker” laws and Chile, Guatemala and 

Mexico “stronger” legal measures.  
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 For the remaining countries, I gauged approximate news media support 

through qualitative means. Estimates of the strength of news media support were 

based on interviews and written testimonials. The principal drawback of this 

approach is that it tends to conflate organizational support with actual news 

coverage. The two do not always equate. News media coverage has the greatest 

impact on political behavior; organized press advocacy is important but 

inadequate by itself. Despite these drawbacks, this mixed methodology enables me 

to acquire an accurate reading of news media support for six countries and a fair 

approximation for the remaining seven.  

As in previous chapters, the content analyses examine coverage of right-to-

public information as a right and as a legislative measure608 and I judge the 

strength of the news media agendas for freedom of information using the 

following benchmarks for monthly coverage:  

1-2 news items----3-4 news items-----5-6 news items-----7 or more news items 
Weak      Moderately Weak     Moderately Strong             Strong 

 
 

4.4b)   Principal findings on Media Agendas for Access to Information 

 

                                                 
608The content analysis uses as its samples each country’s most widely circulated newspapers, 
directly from the newspapers websites. I confirmed the accuracy of searches by comparing one 
week of news coverage (paper versions) and cross-referencing with interviews. I also collected 
informal random samples from leading publications to gauge national press interest in right-to-
public information. News items are defined as editorials, articles, interviews, quotations or any 
other news that appears in newspapers and mentions or falls “on topic” with respect to the search 
keywords: “right-to-public information”, “access to public information”  and “right to information”. 
These terms were obviously translated into the appropriate Spanish and Portuguese equivalents. 
Articles were read to ensure that these terms conformed to the prescribed meaning of right-to-
public information (or the equivalent) as a right or a legal measure.  News items are coded by 
relevance: they must refer to the right of right-to-public information in a political sense, or right-
to-public information as legislation. Total news items include both “mentions” and items that 
focused “on topic.”  “Mentions” are coded as news items of less than three sentences with direct 
relevance to right-to-public information as a right or legislation; and “on topic” news items are 
coded as three sentences or more with direct relevance. 
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Figures 4.2, 4.3 and 4.4 indicate that the news media actively campaigned 

for right-to-public information laws in Chile, Guatemala, and Mexico, but not in 

Argentina, Brazil,609 and Uruguay. In the latter countries, monthly news 

production on right-to-public information did not surpass an average of three 

news items per month. Among the countries whose news agendas fell within the 

stronger benchmarks, the least among them produced nearly three times the 

coverage of countries with weaker media agendas.  

In Mexico and Guatemala the campaign was most explicit whereas in Chile 

it was more hesitant. As figure 4.2 illustrates, Guatemala’s media campaign began 

quite suddenly, with the breaking of an important corruption scandal. In Mexico, 

and Chile coverage remained relatively high throughout. Figure 4.2 makes it clear 

that the stronger campaigns of Mexico, Guatemala and Chile were much more 

sensitized to events. Their coverage varied greatly, leveraging events that could be 

translated into news. 

Figure 4.3 

 

 

 

 

 

 

 

 

 

 
                                                 
609 Because Brazil has not yet enacted a law. I examined coverage for one year prior to the law’s 
introduction into Congress. A law had been promised as early as 2005, and several conferences 
were held in 2008 and 2009. The law entered Congress on May 12th, 2009. As of the beginning of 
March, 2010, the bill has still not received committee approval. 
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Editorial commitments clearly account for the difference between weaker 

and strong news agendas. When mentions are compared to news items focusing 

squarely on topic (figure 4.4), the countries with weaker news media agendas 

barely surpass an average of one news item per month directly on topic. By 

contrast, the countries with stronger news media agendas produced more than 

quadruple that amount. Figures 4.2 through 4.4 thus clearly indicate the 

commitment gap between media outlets that supported the right to access 

government information and those that did not.  

Figure 4.4 

 

 

 

 

 

 

 

 

 

 

Interestingly, newspapers with weaker agendas, such as the Folha de São 

Paulo (Brazil) and El País (Uruguay), provided advocates with editorial space to 

convey their messages from time to time. Actual reporting of events or pressure 

tactics were virtually non-existent, however. In Uruguay, for example, an “Access 

to information Group” referred to as the GAIP,610 was formed to promote the right. 

El País mentioned the GAIP in only three news items during the twelve months of 

                                                 
610 Grupo Archivos y Acceso a la Información Pública. 



 

319 
 

coverage analyzed. Thus instead of reporting on what advocates had to say, once in 

a while newspapers let advocates present their ideas independently, as if to say, 

“this is what these advocates want.” By contrast, in Mexico and Guatemala, 

editorials by advocates were placed within the context of voluminous reporting, 

which served to communicate an editorial agenda. For editorial support to be 

present, editorials on the issue must be complemented by vigorous reporting.  

These results support the hypothesis that stronger news media agendas 

result in more robust laws. Where strong news media coverage occurred, in 

Mexico, Chile and Guatemala, laws were stronger, with the lowest score among 

them being 2.3 / 3.0. By contrast, weak news media agendas tended to yield weak 

laws. The news media in Argentina, Brazil, and Uruguay failed to aggressively 

advocate reform and, partly as a result, Argentina failed to pass a comprehensive 

law, and Brazil and Uruguay advanced “moderately weak” laws that scored 1.8 and 

1.7 respectively. 

Less systematic estimates of news media support also suggest a correlation 

between news media agendas and legal strength. Peru scores among the region’s 

“moderately strong” laws, and it was a group of media owners, the Peruvian Press 

Council, which led the campaign for a strong law in that country. According to one 

of the leaders of the Council, Ricardo Uceda, the legacy of President Fujimori de-

legitimized Congress such that the president and a fragmented legislature were 

easily cowed into supporting a transparency law.611 The news media campaign, 

described by Uceda (2003), only intensified this pressure.612  

Whereas the Peruvian news media took advantage of political de-

legitimization to drive its campaign, a media campaign in Nicaragua ostensibly 

                                                 
611 For details, see freedominfo.org: <http://freedominfo.org/countries/peru.htm>; and Consejo de 
La Prensa Peruana: 
<http://www.consejoprensaperuana.org.pe/tempo/proyectos.php?item1=MTI=&item2=MjI=#> 
612 Ibid. 
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sought a law to bind613 the incoming leftist president, Daniel Ortega. According to 

one of the leading advocates of the law, José Emilio Ortegas Porras,614 news media 

support came primarily from La Prensa, El Nuevo Diario, and Canal 8. The Violeta 

Chamorro Foundation led the campaign and journalists with close family ties to 

this organization, namely, Cristiana Chamorro and Carlos Fernando Chamorro, 

drove the issue in the press.615   

Strikingly, in countries that enacted weaker laws the news media appeared 

to be either indifferent or explicitly against a law. The Honduran press, for 

example, opposed a law. According to World Bank officials, “opposition to the bill 

came from the Honduran Private Sector Council, the Association of Media 

Owners, and the Journalist Association” (Bellver, Mendiburu, and Poli 2008, 2). The 

same World Bank officials attributed resistance to the mainstream news media’s 

“attempt to preserve its monopoly over public information” (2008: 2). Honduran 

media may have harbored attitudes such as those noted in the chapter on 

Argentina that “no law is the best law,” an attitude that is a reflection of fears of 

censorship and regulation. They may have also been motivated by similar 

“informational jealousies” such as a desire to protect exclusive sources of 

information and prevent new entrants from breaking into the media industry.. 

Similarly, my research shows that the news media did not aggressively promote 

access to information laws in the Dominican Republic and Panama either; support 

for laws only emerged subsequent to passage.  

The media reportedly did promote access to information reform in two 

countries that did not enact strong measures. In Colombia, El Tiempo and El 

Espectador apparently supported a law, although it is unclear how much of a 

                                                 
613 Personal interview, Silvia Acosta (OAS), April, 2009. 
614 Personal interview, December, 2009. 
615 Daughter and son of former President, Violeta Chamorro. 
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campaign they mounted.616 In Ecuador, professional news media organizations 

such as the AEDEP617 were also reported618 to have supported a law.  Whether this 

support translated into actual coverage is not clear, however, and will require 

further research.  Only salient, voluminous coverage will make the critical 

difference. 

Table 4.4 illustrates results for the variables analyzed thus far. Those 

countries that had weak media agendas for right-to-public information enacted 

weak laws, including Argentina, Brazil, the Dominican Republic, Honduras, 

Panama,619 and Uruguay. By contrast, Chile, Guatemala, Mexico, Peru and 

Nicaragua all had vigorous news media agendas and enacted robust laws that 

average 2.3 / 3.0. These results support the claim that strong news media 

campaigns correlate with stronger laws. However, not all countries met 

expectations.620 Ecuador, for example, is a clear outlier. Media support was said to 

be strong, yet it enacted only a weak law.  

 

 

 

                                                 
616 Personal interview, Gerardo Reyes, October, 2007. 
617 Asociación Ecuatoriana de Editores de Periódicos. 
618 Personal interview, César Ricuarte, December, 2009. See also Villanueva (2004). 
619 The Dominican Republic and Panama require further research. However, interviews with various 
experts from around the Americas have conveyed the relatively weak agendas for right-to-public 
information before laws were passed.  
620 Even though one commentator insisted that news media support was forthcoming in Colombia, 
I lacked data to be able to be able to make an adequate judgment.  
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Table 4.4 

 

In all, the results of eleven of the thirteen cases provide supporting evidence 

to back my claims. Six content analyses strongly confirm the notion that greater 

news media coverage will lead to stronger laws. Four other cases also provide 

evidence, albeit of a more tentative kind, of a correlation between the strength of 

the media agendas and the strength of access to information to laws. Strong media 

campaigns appeared to lead to strong laws in Nicaragua and Peru, and weak media 

Strength of Access to 
Information Measures

Approximate 
Legislative 
Control of 
President

Estimated and 
Measured Strength 
of News Agendas

Mexico Strong Weak Strong

Guatemala Moderately Strong Weak Strong

Chile Moderately Strong Weak Strong

Nicaragua Moderately Strong Weak Strong

Peru Moderately Strong Weak Strong

Honduras Moderately Weak Weak Weak

Brazil Moderately Weak Strong Weak

Ecuador Moderately Weak Weak Weak

Panama Moderately Weak Strong Weak

Uruguay Moderately Weak Strong Weak

Dominican Rep. Moderately Weak Strong Weak

Colombia Weak Weak Indeterminate

Argentina Weak Strong Weak

Legislative Control and News Media Support for Access to Information 
in Latin America
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campaigns appeared to yield weak laws in the Dominican Republic and Panama. 

The remaining qualitative data will require future validation. By examining why 

news media outlets campaign for transparency laws in some countries while they 

do not in others, the next section adds another layer of evidence to the data 

presented in this section.  

 

4.5  Explaining News Media Support For  
Access to Public Information across Latin America 
 
 

One of the questions raised by the striking variation in news media support for 

transparency laws is what conditions promote media campaigns in the first place. 

It is an important question: if media outlets are willing to step-up and support 

onerous democratic reforms, they may ultimately help improve the quality of 

democracy.  

One might suspect that the level of existing press freedom or news media 

professionalism might help explain the likelihood that media campaigns will arise 

in any given country.  Yet these conventional explanations for press activism have 

little predictive power when it comes to explaining news media support for right-

to-public information. Indicators of press freedom tend to privilege legal and press 

safety issues, which are only tangentially related to support for access to 

information reform. A more accurate measure would look at press independence 

from government; but explicit quantitative indicators simply do not exist.  

Table 4.5 depicts the best known press freedom indicator, the Freedom 

House Press Freedom Index. It illustrates the heterogeneous rankings of Latin 

American countries for two years, 2004 and 2009 alongside the strength of laws 

and media agendas.621 According to table 4.5, Guatemala and Mexico ranked last in 

                                                 
621 I chose these years because most laws enacted laws during this period or within a few years of it. 



 

324 
 

2009 Ranking 
2009 

Scores 
n=194

2004 Scores 
n=193

Strength 
of Law

Mexico 115 55 36
Guatemala 128 60 62
Chile 63 29 23
Nicaragua 96 45 37
Peru 92 44 34
Honduras 107 52 52
Brazil 89 42 36
Ecuador 92 44 42
Panama 92 44 45
Uruguay 53 26 26
Dominican Rep. 84 40 39
Colombia 125 59 63
Argentina 100 49 35

Freedom of the Press in                                                                            
Latin American Countries*

Average 
Score 2.3

Average 
Score 1.7

*Based on Freedom House Press Rankings. The lower the score and the 
ranking, the greater is press freedom. 

terms of press freedom, yet the media in both countries aggressively promoted 

access to information reform. By contrast, Uruguay had the best score in the 

region on the Freedom House index in 2009 and the second best score in 2004, yet 

after Brazil, Uruguay produced the weakest news media agenda for access to 

public information rights. If any trend is to be found in these numbers, it is merely 

the four year regional decline in press freedoms, exemplified here in eight of the 

thirteen countries examined. 

Table 4.5 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Another potential explanation for different levels of interest in disclosure 

laws is variation in journalistic professionalism. Highly professional outlets should 

support right-to-public information laws because they represent an important 
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journalistic tool. Fundamentally, however, professional attributes of the news 

media do little to get at the variation observed in this study. Most of the news 

publications under analysis are widely reputed for their professionalism. If 

anything, it could be argued that Mexican and Guatemalan journalists may 

compare unfavorably to their Argentine and Uruguayan peers. Mexico’s Reforma is 

known to attract solid talent, but so too is Brazil’s Folha de São Paulo, considered 

the country’s most professional and prestigious newspaper (De Albuquerque 

2005).  And what to make of Argentina’s Clarín, which apart from one other 

Argentine news publisher, Editorial Perfil, harbors the country’s only major 

investigative journalism team?622 Does it suffer from worse professionalism than 

Guatemala’s La Prensa?  

The degree to which the news media campaigns for freedom of information 

is largely determined by its independence from government.623 This critical factor, in 

turn, is shaped by two variables: political control and the media market. As 

illustrated in chapters two and three, presidents with fewer checks on their power 

possess greater latitude to punish the press for news coverage perceived to be 

meddlesome or excessively critical. Punishment may include a range of measures, 

from intimidation and physical coercion to the exclusion of certain media outlets 

from press briefings, the withdrawal of government placed advertising, tax audits, 

among many other direct and indirect tactics used to control the press.  

A second factor is the nature of the country’s media market. As discussed in 

the first chapter, two considerations are important here:  the level of media 

ownership concentration, and the level of media centralization.  There is 

considerable scholarly evidence for the relationship between media ownership 

concentration and political and economic capture. Fewer firms make critical 

                                                 
622 According to Daniel Santoro, Director of the country’s principal journalistic association, FOPEA. 
623 Unfortunately, no cross-national quantitative indicators of press independence from 
government exist. 
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coverage easier to spot and punish. Journalists from only a handful of companies 

consort with officials in a mutually accommodative manner. Firms fear that right-

to-public information laws may spur new competitors. Thus they protect 

informational monopolies by expressing only symbolic support for greater 

transparency, if any at all. The diversity of coverage also tends to be limited in 

concentrated media markets; coverage focuses on officials, to the exclusion of 

advocates and other alternative sources of information. Moreover, in concentrated 

media markets dominant firms tend to set the tone for different sectors of the 

news media. I define “dominance” in terms of firms that control more than 30 

percent of their respective market. 

Centralization refers to the degree of demographic concentration of the 

media market, which I measure as the percentage of the national population that 

lives in the country’s largest city. I consider centralization high when the country’s 

largest city exceeds 25 percent of the country’s total population.  Centralization 

exacerbates the problems associated with media ownership concentration. It 

fosters greater media-government familiarity and accommodation, and it 

facilitates intimidation since firms close to the levers of power are easier to punish. 

Chapters two and three provided some evidence in favor of these claims, 

but how well does this explanation hold up under a larger number of cases?  

Table 4.6624 provides data on ownership concentration625 and geographic 

centralization in Latin American news media markets. Only incomplete data could  

                                                 
624 Four firm concentration figures for Argentina, Bolivia, Brazil, Chile, Mexico, Peru, and Uruguay 
were taken directly from Mastrini and Becerra (2006). Ownership concentrations figures for 
Guatemala were derived from a UNDP (2007) report (listed in the bibliography under UNDP). For 
the Dominican Republic they were taken from The World Press Encyclopedia (Quick 2003).  
Concentration figures for Honduras were calculated by averaging data from two sources: Article 
IXX (2007), a well-known leader in freedom of expression issues, and the U.S. Commercial Service 
(2009). Concentration figures for Ecuador were calculated using data generously provided by 
Ecuadorean journalist César Ricuarte on circulation rates. I used nationmaster.com as my source 
for all population figures, but cross-referenced using Wikipedia. If the figures conflicted by more 
than 200,000 people, I consulted national government websites. Concentration figures were 
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be obtained for Nicaragua.626        

 The results suggest considerable support for the notion that concentrated 

media ownership and centralization will be associated with weaker news media 

support for disclosure laws. As a group, the ownership concentration of countries 

that enacted weaker laws averaged 64 percent, a full 15 percentage points higher 

than the average for countries with stronger laws. The largest newspapers in 

countries that enacted weaker laws on average controlled 27 percent of the market, 

compared to 21 percent for countries that passed stronger laws. Thus where weaker 

laws were enacted, the top firms controlled more than one quarter more market 

share than firms in countries where stronger laws emerged. These findings provide 

indirect support for the claim that news coverage will be less effective in 

promoting strong laws where media ownership concentration is high. The average 

centralization did not vary greatly between the two groupings, averaging around 

21.5 percent for the countries under analysis. However, centralization tended to be 

high in countries where ownership was concentrated. 

                                                                                                                                                 
derived by calculating the circulation of the largest four firms as a percentage of total circulation. 
Firm dominance indicators are based on the percentage market share of the largest firm. 
625 It should be noted that the competitiveness of newspaper markets frequently bears no 
resemblance to the structure of other media sectors. Ownership of Mexico and Guatemala’s 
television media is highly concentrated, but their newspaper sectors are not. See, for example, 
Mastrini and Becerra (2006) Rockwell (2007), Skidmore (2001), or Fox (1997). 
626 The World Association of Newspapers (WAN) kindly provided me with chapters that included 
data on the Dominican Republic, Nicaragua and Panama. However, they do not have complete data 
on Nicaragua, but rather only the circulation of the top three newspapers. It is worth noting that 
these numbers were 42,000 for La Prensa, 40,000 for El Nuevo Diario and 14,000 for the Bolsa de 
Noticias. These numbers at least indicate that there is no one dominant firm in the newspaper 
industry. I would not have been able to collect this data without the gracious help of Tatiana 
Repkova at WAN. 
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Strength of 
News Agenda

Strength of 
Law, Score 

_/3.0

National 
Population 
(millions)

City of 
Largest 

Publication 
(millions)

Centralization : 
City as % of 

Total Population 

Four-Firm 
Market 

Ownership 
Concentration

Dominance: 
% Market 
Share Top 

Press Outlet
Mexico Strong 2.7 110 18.1 16% 45% 10%

Guatemala Strong 2.4 14.7 1.2 8% 41% 27%
Chile Strong 2.3 16.5 5.2 32% 75% 26%

Nicaragua Strong 2.4 5.9 1.4 24% — —
Peru Strong 2.0 29.2 7.4 25% 32% 20%

Average for 
Countries with 
Stronger Laws

Strong 2.3 16.6 3.8 21% 49% 21%

Honduras Weak 1.9 8 1.5 19% 61% 19%
Brazil Weak 1.8 196 17.7 9% 33% 11%

Ecuador Strong 1.7 14 1.5 11% 32% 11%
Panama Weak 1.7 3 0.9 27% 72% 24%
Uruguay Weak 1.7 4 1.3 37% 94% 38%

Dominican Rep. Weak 1.5 9 2.1 23% 92% 46%
Colombia — 1.4 45 6.8 15% 65% 31%
Argentina Weak — 41 12.4 31% 63% 35%

Average for 
Countries with 
Weaker Laws, 

Excluding Decrees

Weak 1.7 40 6 22% 64% 27%

AVERAGE Weak 2.0 40.5 12.4 31% 59% 35%

Newspaper Ownership Concentration and Market Centralization

No data on media ownership concentration could be obtained for Nicaragua

Table 4.6 
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Disaggregated results, however, provide considerable evidence for claims on 

the relationship between ownership concentration and centralization. As table 4.6 

indicates, Argentina, the Dominican Republic and Uruguay all conform to my 

expectations. All three countries have dominant firms (over 30 percent market 

share), concentrated newspaper ownership and high levels of centralization. All 

three of these countries provided low support for right-to-public information laws.  

The Dominican Republic’s Listín Diario represents the most dominant firm 

under analysis, claiming nearly half of the country’s newspaper market.627 The 

country’s degree of market centralization is also relatively high, with 23 percent of 

the population situated in one city, Santo Domingo. Argentina’s Clarín and 

Uruguay’s El País, meanwhile, control approximately a third of their country’s total 

newspaper markets. The top four firms control 94 percent of the newspaper 

market in Uruguay and 63 percent in Argentina. Moreover, these firms are located 

in the two most centralized countries in Latin America, which may explain why 

the news media did not actively support access to information laws in any of these 

countries.   

The failure of the news media to actively promote access to information 

reform in Panama and Honduras may also be explained by news media 

concentration and centralization in these countries. Panama’s newspaper market is 

highly concentrated, with the top four firms controlling over 70 percent of the 

market. It is also a significantly centralized country. These characteristics—

relatively high ownership concentration in a centralized country—suggest that 

companies in Panama may have viewed information democratizing measures in an 

unfavorable light. The failure of the Panamanian media to embrace access to 

information may also explain why the law did not work properly a year after 

enactment (Rodríguez Lugari 2003). Similar to Panama, Honduras’ overall levels of 

newspaper ownership concentration are high. This provides a plausible 
                                                 
627 Figures provided by the 2003 World Press Encyclopedia (Quick 2003). 
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explanation for the Honduran media’s documented opposition to a right-to-public 

information law. Nevertheless, Honduras’ media market628 is not particularly 

centralized, nor is it dominated by a single firm.  

News media coverage of right-to-public information laws was stronger in 

more competitive newspaper markets. Mexico and Peru’s top newspapers control 

20 percent or less of their respective markets and the top four firms control only 45 

percent of the market in Mexico and only 32 percent in Peru.  Not surprisingly, the 

media in Mexico and Peru aggressively promoted freedom of information laws. 

Similar to the tone of press coverage in Mexico described in Chapter Two, the 

Peruvian press is reportedly inclined to critical, “scandal-like” reporting (Felch 

2004).  This sort of sensationalized coverage has understandably been associated 

with higher levels of media competition (Hollifield 2006; Coulson and Lacy 2003) and  

suggests greater assertiveness vis à vis government.  

Claiming 27 percent of its country’s newspaper market, Guatemala’s Prensa 

Libre is a relatively dominant firm, which should not be conducive to a strong 

media campaign for access to information. However, the country is highly 

decentralized and the top four firms control a relatively small share of the 

newspaper sector, both of which may have helped stimulate an aggressive media 

campaign for freedom of information. Ecuador’s media was also documented to 

have supported a transparency law quite vigorously, as discussed, and its media 

market is competitive and decentralized, as we would expect.  

 Several countries did not meet expectations, however. These include Brazil, 

Chile and to a lesser extent, Colombia. In Brazil news media support for freedom 

of information was low even though the country has a highly decentralized and 

competitive press market. As will be discussed in part three, political influence 

over the news media in a centralized government hub (Brasilia) may explain the 

weak news agenda set by Folha de São Paulo. In Chile, the media market is 
                                                 
628 Honduras is a two city country: Tegucigalpa and San Pedro de Sula. 
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concentrated and centralized, which would lead me to expect weak news media 

support for reform. But Chile’s El Mercurio is not nearly as dominant as 

Argentina’s Clarín, the Dominican Republic’s Listín Diario, or Uruguay’s El País. 

Indeed, El Mercurio faces vigorous competition from its rival, La Tercera. As for 

Colombia, the market today is clearly concentrated; but it is unclear whether it 

was similarly concentrated in 1985 when the country’s right-to-public information 

law was enacted. Once again there is insufficient evidence available to make a 

judgment on Colombia.  

Overall, then, Mexico, Peru, Guatemala and Ecuador exhibit market 

structures that are conducive to competitiveness and media independence. This 

helps explain why all of these countries undertook strong press campaigns. By 

contrast, Argentina, the Dominican Republic, Uruguay, Panama, and to a lesser 

extent, Honduras have high levels of ownership concentration629 and 

centralization, which helps explain weak news agendas in these countries. Brazil 

and Chile did not conform to my expectations, but their unique circumstances will 

be addressed in part three.  

As previously discussed, concentrated ownership of the media and high 

levels of centralization may render firms more likely to be singled out for 

punishment. In short, political capture might explain the relative silence of these 

countries’ newspaper sectors on prospective right to government information 

legislation. It is worth briefly exploring the validity of this claim. 

Strong presidents in Argentina, the Dominican Republic and Panama did 

gain varying degrees of notoriety for their treatment of the press around the time 

when laws were being considered. As described in chapter three, the Argentine 

                                                 
629 Top-four firm measures of ownership concentration, on which these assertions are based, do not 
correct for population. In smaller countries that can sustain fewer firms, the top four firms will 
typically control a higher percentage of the industry. However, a relatively small country like 
Guatemala scored as competitive in terms of ownership concentration, whereas a larger country, 
Argentina, did not. Irrespective of the size of population, concentration is still argued to have the 
same negative effects. 
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press suffered intimidation over the phone, through wire tapping and the denial of 

government placed ads, among other forms of abuse. Harassment of the press in 

the Dominican Republic occurred during the run-up to the 2004 presidential 

elections, which were held two months before the access to information law 

passed. In 2003 Freedom House moved the Dominican Republic’s press freedom 

score from “free” to “partly free” because of “increased economic pressures on 

media outlets.”630 In May of 2003, government seized the holdings of the country’s 

largest media conglomerate, the Listín Media Group. Several other much criticized 

judicial processes, attacks and threats against the press were noted during the 

Mejía administration.631 These incursions would suggest that intimidation may 

have played a part in the relative media silence on the issue of greater 

transparency, particularly in concentrated, centralized media markets. 

Panama also dropped from “Free” on Freedom House’s 2002 rankings to 

“partly free” in 2003. Freedom House’s 2004 report on Panama stated: “attacks on 

and legal prosecutions against the press have increased considerably in the last few 

years.”632 The OAS’s Special Rapporteur for Freedom of Expression came to much 

the same conclusion in its 2003 report.633 Although freedom of expression does not 

directly correlate with the likelihood of enacting strong right-to-public 

information laws, it should have an indirect effect on press independence.  

Thus, three countries in which the news media did not campaign strongly 

for right-to-public information, namely, Argentina, the Dominican Republic and 

Panama, were ruled by presidents who compromised press independence close to 

                                                 
630 See the Freedom House Report on the Dominican Republic, 2003. Available at: 
<http://www.freedomhouse.org/template.cfm?page=251&year=2003> 
631 See the OAS’ Inter-American Commission on Human Rights Annual Reports 2001-04 (Special 
Rapporteur for Freedom of Expression).  
632 See Freedom House’s report on press freedom in Panama, 2003. Available at: 
<http://www.freedomhouse.org/template.cfm?page=251&year=2003> 
633 See the OAS’ Inter-American Commission on Human Rights’ Annual Report, pages 58-61. 
Available at:  
< http://www.acnur.org/biblioteca/pdf/4453.pdf>. 
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the time that laws were enacted. Conversely, in countries where weak presidents 

promised to respect the press, most notably, Guatemala, Mexico, and Peru, the 

media aggressively covered and promoted access to information laws.  

Overall then, the media in countries where ownership of newspapers was 

more dispersed and presidents were weaker tended to be more likely to support 

access to public information laws. By contrast, the news media did not set strong 

agendas for right-to-public information in countries with concentrated and 

centralized media markets. Partly as a result, attempts to enact strong freedom of 

information laws failed and laws emerged moderately weak.   
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PART 3 CHAPTER 4.  SURRENDERING SECRECY IN 
BRAZIL, CHILE, GUATEMALA AND URUGUAY 

 
 

Parts one and two of this chapter used quantitative indicators to test the validity of 

claims made throughout previous chapters. In this last part of the chapter I use 

qualitative methods to explore four cases in greater detail, illuminating causal 

mechanisms and further testing my arguments.  

I examine the adoption of right-to-information laws in Brazil, Uruguay, 

Chile and Guatemala. These cases provide significant variation on the dependent 

variable. Two of these countries, Chile and Guatemala, enacted “moderately 

strong” laws, at 2.3 and 2.4 respectively (out of a total of 3.0). The other two earned 

“moderately weak” results, with Brazil’s bill earning a 1.8 and Uruguay’s law a 1.7.  

I chose these countries not only because they varied on the dependent 

variable, but also because three of them provide for a solid “similar systems” 

comparison. Brazil, Chile and Uruguay are considered among the region’s most 

advanced democracies in socio-economic terms, if not political terms. Guatemala 

provides a vivid contrast because it enacted a strong law but figures among the 

region’s least advanced democracies. Furthermore, all four countries advanced 

laws quite recently, increasing the relevance of their experiences. Similar timing 

also means that they shared contemporaneous legal standards.  

The experiences of these countries provide considerable support for my 

claims. Successive strong presidents in Brazil and Uruguay delayed and resisted 

strong laws by employing the negative agenda setting powers imparted by partisan 

majorities and constitutional faculties. In these countries news media coverage 

remained relatively sparse, even though professional media organizations provided 

strong support for access to information laws. 

 I find that the adoption of laws in Chile and Guatemala were less clear-cut. 

In both countries, successive presidents delayed enacting laws and the news media 
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remained relatively silent. In both countries, corruption scandals triggered 

commitments to laws and corresponding news media agendas. However, I find the 

drivers of political commitment differed greatly. Facing eroding support in 

Congress, a presidential commitment to a law in Chile provided the law with its 

needed momentum and was accompanied by the media. By contrast, it was the 

media that drove political commitments in Guatemala. In all four countries, I find 

opposition parties’ attitudes towards access to information laws were more 

ambiguous than I had originally expected. I begin by analyzing the cases of Brazil 

and Uruguay, and then turn to Chile and Guatemala.  

 

4.6  Resisting Surrender: Brazil and Uruguay 

 
Brazil 

 
As of March, 2010, Brazil was considering an access to public information 

bill (5228/2009). The measure was introduced into Congress by the administration 

of President Luiz Inácio Lula Da Silva in May of 2009. As of March, 2010, the 

Special Committee responsible for analyzing the bill failed to gather quorum on 

two separate occasions. There appears to be only a dim chance a vote will occur 

this year, seeing as 2010 is a presidential election year and much legislative 

business remains to be done. Political and media attention is likely to be focused 

elsewhere. 

Although the bill may yet be improved, it is “moderately weak” as it 

currently stands, having earned a score of 1.8. Among several objectionable 

features, the bill includes an ambiguously defined scope, a three-tiered system of 

secrecy, an exceedingly long reserve period (25 years) and an exemption for 

information jeopardizing the “honor” or “image” of public officials (Article 26). In 

spite of international and regional pressure on Brazil to enact a more progressive 
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right-to-public information law, Lula and his Partido dos Trabalhadores’ (PT) have 

dragged their feet on enacting a major reform.  

The administration’s approach strikes observers as hypocritical given the 

PT’s three original electoral pillars: transparency, participation and greater 

investment in the poor (Samuels 2006). In keeping with stated PT principles, an 

entrepreneurial member of the party introduced a right-to-public information 

proposal into the Chamber of Deputies in 2003. Yet the measure was ignored and 

no movement occurred within the presidential administration until a 2005 

campaign promise was made. The Comptroller elaborated a law as early as 2006, 

but the government sat on the measure until 2009. The elaborative process has 

lacked critical input from external policy advocates, even despite Lula’s promises 

concerning participative policy making.  

Presidents Fernando Henrique Cardoso and Lula Da Silva both managed to 

secure more or less consistent majority presidential coalitions. Table 4.7 provides 

seat totals for presidential coalitions in the Chamber of Deputies.634 Because of the 

changing nature of Brazilian governing coalitions, the numbers represent 

approximate averages.635  Coalitional data was not available for the Senate, 

although the same parties that formed governing coalitions in the Chamber also 

occupied a majority of seats in the Senate.636  

President Fernando Henrique Cardoso (1995-2003) neither promised to 

enact such a measure nor is there any indication that pressure existed for his 

government to do so. Rather, contrary to the spirit of greater transparency, 

                                                 
634 I gratefully acknowledge Wendy Hunter for the data provided and the data-gathering skills of 
Rodrigo Nunes. The data is for Hunter’s forthcoming (2010) book published by Cambridge 
University Press, Transformation of the Workers’ Party in Brazil, 1989-2009. Hunter is an Associate 
Professor at the University of Texas at Austin. 
635 Wendy Hunter’s data provides various moments or “snapshots” of coalition numbers throughout 
presidents’ terms. I have averaged the totals of these snapshots.  
636 The parties that at one time or another formed part President Cardoso’s governing coalitions 
included the PSDB, PMDB, PFL, PTB, PPB and PPS and for President Lula, the PT, PSB, PDT, PPS, 
PCdoB, PV, PL, PTB, the PP, and the PMDB.  
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President Average 
Number 
of Seats

As 
Percentage 
of 513 Seats

Average 
Number of 
Parties in 
Coalition

325 63 5.3

330 64 4.5

299 58 8

347 68 9

Cardoso 1st term 
(1995-98)

Cardoso 2nd term 
(1999-2002)
Lula 1st term                                 

(2003-06)
Lula 2nd term                   

(2007-10)

Brazilian Chamber of Deputies 1995-2009

President Cardoso issued an infamous “eternal secrecy” decree (4.553) in 2002, 

which mandated unlimited timeframes for the reclassification of information 

deemed “secret.” 

 Table 4.7 

 
 
In addition to using decisive majorities to delay, Brazilian presidents have 

resisted enactment of a transparency law by employing several constitutional 

means of negative agenda control. First, legislation concerning the federal 

administration of government is the Executive branch’s exclusive domain of 

legislative initiative. No congressional initiatives can move forward without 

governmental blessing, and thus challenges posed by legislative entrepreneurs, 

such as occurred in Mexico, become moot. Only the president can introduce right-

to-public information legislation. Blame for a tardy congressional introduction 

therefore falls squarely on the shoulders of the Executive.  

Second, government can delay the treatment of non-urgent bills by using 

urgency measures, referred to as the medida provisoria (Pereira, Power, and Rennó 

2008) . Presidential urgency measures take up a disproportionate amount of the 

legislature’s time, especially since 2001, when constitutional amendment 32 



 
 

 

338 
 

mandated that if legislators did not vote on an urgent presidential decree within 

45 days, it would automatically go to the top of the legislative agenda.637 An access 

to public information bill has languished because it was not issued as urgent. The 

president also wields the ability to discharge legislation from committees in order 

to force a vote; yet Lula has not done so. 

In addition, legislators have consistently delayed treatment of the bill by 

failing to achieve a quorum. The party system offers few incentives to support this 

type of legislation. Only a handful of parties have held presidential contender 

status in more than a decade and a half. That leaves close to two dozen other 

parties in the multiparty Brazilian Congress with few illusions about winning the 

presidency. Beyond personal conviction, these parties have few reasons to vote 

based on programmatic or ideological considerations, such as a belief in greater 

transparency in government. Parties prosper by making deals with the governing 

coalition, and coalition presidentialism (Abranches 1988) has historically implied 

cash, pork-barrel resources or plush bureaucratic positions in return for support. 

Unsurprisingly, corruption, nepotism (see, for example, Weyland 1998) and 

inefficiency have become synonymous with the operation of the Brazilian 

Congress— one of the most expensive parliaments in the world.638 

Parties therefore have little reason to visit greater transparency upon 

themselves, or for that matter illuminate how the president plies them with 

resources and positions (Melo, Pereira, and Figueiredo 2009; Samuels 2006). Enacting a 

law would only benefit the President’s reputation; Congress would benefit little, if 

at all. Of course, much also depends on the news media. 

                                                 
637 Pereira, Power, and Rennó (2008) discuss this issue in detail and note how a measure intended 
to bring Congress greater decision-making power has in fact jammed Congress with presidential 
priorities (trancamento de pauta).   
638 See, Transparência Brasil, “Congresso Brasileiro é o que Mais Pesa no Bolso da População na 
Comparação com os Parlamentos de Onze Países.” Available at: 
<www.transparencia.org.br/docs/parlamentos.pdf> 
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Professional media organizations have represented the most salient 

supporters of a freedom of information law, including the Brazilian Association of 

Investigative Reporters (ABRAJI) and the Brazilian Association of Newspapers 

(ANJ). ABRAJI, ANJ and 18 other organizations maintain a website, Forum on the 

Right to Access Public Information.639 The Forum has been instrumental in 

bringing together experts and policymakers640 and drawing political attention to 

the issue. But pressure has apparently been more private than public; actual news 

media coverage has remained sparse, as evinced by the “weak” news agenda set by 

the country’s most esteemed and progressive newspaper, the Folha de São Paulo. 

At a 2008 ABRAJI conference, I conducted a formal survey of over 182 journalists, 

who ranked “media support for an access to information law” at 6 out of a possible 

10 points.641 These data support the notion that the Brazilian media have only a 

limited interest in freedom of information legislation. According to advocate and 

Folha de São Paulo star reporter, Fernando Rodrigues, “the news media do not 

harbor traditions of conducting editorial campaigns,” and “civil society in Brazil is 

disorganized, non-politicized, poor and uneducated.”642 Culture may provide one 

explanation for news media reticence, but there are certainly more compelling 

rationales. In the survey I administered in 2008, I found that 182 journalists 

assigned an average score of 8 out of 10 to the statement, “the media’s 

responsibilities include supporting important reforms.” Thus, the Brazilian media 

does appear to be well disposed to carrying out reform campaigns.  

                                                 
639 Forúm de Direto de Acesso a Informações Públicas <http://www.informacaopublica.org.br>. 
640 The forum convened a conference on the issue in April, 2009. Speakers included the presidents 
of the Supreme Court, Chamber of Deputies and the President’s Chief of Staff, Dilma Rouseff. The 
author attended. 
641 The conference was convoked by ABRAJI, the Investigative Journalism Association of Brazil held 
in April, 2008 in Belo Horizonte, Brazil. I gratefully acknowledge the help of Rosental Alves and 
Dean Graber for coordinating the inclusion of the survey in conference packages. 
642 Personal interview, March, 2009. Rodrigues is a star reporter of Folha de São Paulo and the 
creator of a database on Brazilian political candidates, Políticos do Brasil. 
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A second rationale for weak press support for an access to information law 

has to do with the President’s strong grip over government and Congress and its 

corresponding control over news media access to key decision makers. News 

outlets that seek to impose policy agendas on government may be shut out of the 

informational loop. And because that loop is rather tight in a city dedicated 

primarily to government—Brasilia—news outlets stand to lose for aggressive 

coverage. Thus, even though a concentrated media market may not exist, the 

trappings of a centralized, captured market most certainly influence coverage. In 

the same survey I administered in 2008, I found that when journalists were asked 

to “describe the level of influence over media content,” they assigned “government 

influence” an average score of 7 out of 10.643 

Indirect control over the news media has visibly increased during Lula’s 

second administration. Lawsuits against key media outlets have become more 

aggressive and provoked substantial international criticism.644 The editorial 

tentacles of the federal government have expanded into the far reaches of the 

Republic. For example, Lula’s column, The President Responds, reached 145 

different newspapers by the end of 2009.645 Federal government advertising on 

television has expanded from 291 broadcasters in 2004 to 2,894 in 2009; and more 

than 4 percent of total radio advertising revenue comes from the federal 

government.646 As noted in chapter three, the government frequently expects 

favorable coverage in exchange for the placement of advertisements.  

Where the federal government is not able to control what appears in the 

news, local public administrations often can do so. Capture of local news media 
                                                 
643 The other influences that were scored included, “societal demands” (6/10), “commercial 
influences” (7.5/10), and editorial postures (7.5/10). 
644 See, for example, “Latin American Journalists Face New Opposition.” New York Times, 31 August, 
2009. 
645 See, “In two months, 145 Brazilian newspapers carry president's column.” Knight Center for 
Journalism in the Americas: Journalism in the Americas News Blog. 
646  See, “Regionalização da Mídia.” By Daniel Pimentel Slaviero in the Folha de São Paulo, 25 June, 
2009.  
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tends to be the rule rather than the exception in Brazil (Lins da Silva 2000), 

especially because the parties that make up the President’s governing coalition 

control most of the local and state public administrations (Weber Abramo 2008).  

In sum, meager pressure from the news media has provided few incentives 

for government to move forward with a right-to-public information law, or even 

strengthen the problematic state of current transparency mechanisms.647 

Nevertheless, the powers of the presidency are the root causes of delay and 

resistance toward a strong transparency law in Brazil. Presidential control over the 

fate of legislation and indirect control over the news media appear to have 

influenced news media advocacy of reform as well as the bill’s legislative progress. 

Constitutional mechanisms and partisan powers have ensured that a right-to-

public information bill has not gone to the floor of Congress for a vote. The party 

system has exacerbated the effects of legislative foot-dragging: a strong non-

programmatic bias648 in the party system and clientelistic party politics have 

provided few incentives for parties to support greater transparency. As it currently 

stands, if a bill does move forward, it will likely emerge as “moderately weak,” and 

be passed at the end of Lula’s term of office.  

 
Uruguay 

 
Both Brazil and Uruguay have come rather late to the right-to-public 

information bandwagon, a result of political systems where delay and resistance to 

freedom of information laws have been permitted to flourish. Uruguay’s law 18.381 

on Access to Public Information was enacted in October, 2008, by the reformist 

                                                 
647 Brazil has received accolades for its e-transparency, and the federal government placed 8th in the 
world for its levels of Budget transparency (International Budget Partnership, 2008). These 
accolades belie an online transparency system that can be accessed by government officials, but not 
by the public. See, “TCU vê falhas em sistema de transparência das contas federais.” Valor 
Económico. 28 October, 2009. 
648 For a different perspective on the “emergence of party-oriented legislators,” see Hagopian, 
Gervasoni and Moraes (2009). 
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Frente Amplio government of President Tabaré Vázquez. To its credit, the Vázquez 

government passed a suite of measures to complement its new Law on Access to 

Public Information (18381), including an archive law,649, privacy and habeas data 

legislation650 and the establishment of an Institution for the Defense of Human 

Rights. These institutions may help to compensate for the lacuna in the new right-

to-public information law, which still permits a great deal of state secrecy.651  

With a score of 1.8, the law ranked as “moderately weak” for a number of 

reasons. Perhaps most glaring among the legislation’s several shortfalls is its failure 

to define “public bodies,” providing government carte blanche to exempt choice 

institutions from disclosure obligations. A second problem is the law’s purported 

“oversight” body.652 It does not handle appeals and has no power to sanction non-

compliant public officials. Instead, appeals end up in the court system and 

sanctioning is ostensibly in the hands of high officials within the offending body. 

The oversight body’s commissioners are appointed by the President with no 

congressional vetting, council members can be removed by the President, and the 

council reports not to parliament, as in better practice laws, but to the executive. 

These are rather overt faux-pas in the design of oversight institutions. 

Although the law does have some positive aspects, to many observers it is 

all too disappointing for a country recognized as possessing one of the more sound 

and democratic sets of institutions in Latin America. The original bill introduced 

into Congress was elaborated by a civic coalition, the Grupo Acceso a Información 

                                                 
649Ley de Archivo Nacional de la Memoria (18.435). 
650 Ley de Protección de Datos Personales y Acción de Habeas Data (18.331). 
651 Indeed, an initial report is not promising. Long-time advocate Edison Lanza of the Uruguayan 
Press Association writes in 2009 that the most serious problem is the resistance of officials, "who 
use distinct reserve exemptions or confidentiality to deny information" Lanza also indicated that in 
a monitoring exercise consisting of 36 requests for information, only a third were responded to in 
time (Alianza Regional para la Libertad de la Expresión e Información 2009, 61-62). 
652 La Agencia para el Desarrollo del Gobierno de Gestión Electrónica y la Sociedad de la 
Información y del Conocimiento (AGESIC). 
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Pública (GAIP).653 The GAIP collaborated with several advocate politicians from 

the ruling Frente Amplio, who introduced a bill into Congress in early 2006.654 

Later that year, the GAIP presented arguments to the Senate for a quick 

dispensation of the bill, as did the Special Rapporteur from the Inter-American 

Commission on Human Rights (OAS).  

According to Frente Amplio Senator, Margarita Percovich and several 

advocates, the bill met with resistance principally from the opposition parties. The 

opposition was apparently concerned about information pertaining to the 1973- 85 

dictatorship.655 Percovich explained that the dictatorship enjoyed the support of a 

large constituency of civil politicians who worried about “personal information in 

government records” left over from this period (see, for example, Sondrol 1992).656 

Percovich commented that there has always been a “political accord on preserving 

secrecy” in Uruguay. In Senatorial discussions, several legislators from opposition 

parties commented that access to public information legislation should be 

considered, “extremely delicate.”657  

Opposition of the “old guard” parties toward a transparency bill was evident 

from as early as 2002, during the first wave of Latin American transparency laws 

(Mexico, Panama, Peru in 2002). During this period (2002-04), Senator Margarita 

Percovich and Deputy Díaz Maynard attempted to advance transparency reform, 
                                                 
653 Grupo Acceso a Información Pública. The Group benefited from the membership of: the 
Uruguay Press Association, Service, Peace and Justice, World Association of Community Radio 
[Stations], Transparency International, Uruguayan Institute of Legal and Social Studies, School of 
Library Technology Sciences at the University of the Republic, Amnesty International, Media and 
Society Group, Archivists Without Borders, Uruguayan Association of Archivists, Citizen Action for 
Civil Rights. 
654 The GAIP first presented its measure to Congress in an annex off the Chamber of Deputies on 
May 30, 2006, to an audience that included five legislators and the Minister of Education and 
Culture, Felipe Michelini. 
655 It is also possible that these traditionally dominant parties sought to avoid a law because they 
figured they would shortly return to office. 
656 Personal interview, May, 2009. 
657 Senator Ruperto Long, of the National Party spoke these words, and they were echoed by 
Senator Gustavo Peñades. Session transcript 1307, Comisión de Educación y Cultura, 7 September, 
2006.  
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but they met with “an absolute absence of political will, no political will 

whatsoever.” 658 The access to information bill was misappropriated by the 

opposition majority and ultimately transmogrified into a commercial secrecy 

bill.659 Similar to what occurred in the Senate in Argentina, this incident provides a 

clear example of how majority governments will “de-nature” the intent of 

transparency legislation in order to prevent greater openness in government.  

The Colorado-Blanco majority governing alliance of President Jorge Batlle 

Ibáñez (2000-2005) had effectively blocked the Frente Amplio from a previous 

attempt to enact right-to-public information legislation (2002-04). This alliance 

held majorities in both chambers of Congress: 17 of 30 Senate seats and 54 of the 

Chamber’s 99 deputies. These parties clung to secrecy even after losing office to 

the Frente Amplio in 2005. The prospect of opening up information on the 

dictatorship and previous decades of rule elicited no enthusiasm. Yet neither was 

there any overt opposition. As Martin Prats, a leading figure from the GAIP recalls, 

“it had general support from all the parties; there was no voice that was in 

opposition with the project.”660 The government itself appeared to be worried 

about two factors: receiving unanimous approval for their proposal in Congress;661 

and compliance in a bureaucracy that had been held by opposition parties for 

years. Percovich explained:  

Take into account that this was a government that came into a state that it 
didn’t know, a political party that was entering into a state that had been 
governed only by other parties; there was a preoccupation with the lack of 
accessibility [‘accesibilidad’] and the culture of the state, as well as 
compliance with the law. 

                                                 
658 Percovich attempted to advance a law when she formed part of the political opposition prior to 
2005. The 2002-04 attempt was resisted by the governing coalition (Blancos and Colorados). In fact 
they passed it through the Chamber of Deputies (later to be effectively killed in the Senate) after 
setting the reserve period for classified information at 3o years, a relatively regressive timeline.    
659 Personal interview, Senator Margarita Percovich, May, 2009. The bill was on “datos comerciales” 
“commercial information,” law 17.838. 
660 Personal interview, Martin Prats, Director of Instituto de Estudios Sociales y Legales del Uruguay, 
June, 2009. 
661 Personal interview, Martin Prats, and Senator Margarita Percovich, April and May 2009. 
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The bill languished in the legislature until 2007, when it was plucked by the 

Executive branch, weakened, and re-introduced in June of 2008.662 It appears that 

the Frente Amplio softened up the GAIP bill as a means of securing legislative 

support from the opposition, as well as to improve the prospects of bureaucratic 

compliance. Given that the bureaucracy had been colonized by opposition party 

affiliates for years, the Frente Amplio saw the need to minimize onerous 

obligations in order to ensure acquiescence to legal obligations. This rendering of 

the access to public information law to accommodate the bureaucracy and 

opponents of openness lends support to the idea that strong presidents will come 

under greater pressure to enact weak laws.  

A right-to-public information law had formed part of the Frente Amplio and 

Tabaré Vázquez’s campaign platform in 2004. It was the Frente Amplio’s chance to 

“open up” government and confront the ancien regime elements after years of rule 

by the right-leaning parties that were somewhat sympathetic to Uruguay’s military 

dictatorship (1973-84). In this sense Vázquez’s identity as a transitional reformer 

shares a parallel with Mexico’s President Fox. Uruguay’s Frente Amplio took over 

government from what may be considered ancien regime elements, to some extent. 

Yet unlike Mexico’s Fox, Vázquez held majorities in both houses of Congress (refer 

to table 4.8) and maintained high public approval ratings throughout his term. 

Had he so desired, he would have been able to push through a strong law, but 

instead he opted to enact a weak one. The President’s power gave the 

                                                 
662 For example, Article 2 lays out 7 categories of public bodies covered by the law, including 
government businesses and government trusts (fideicomisos). The final law includes no 
comprehensive list of public sector bodies, let alone a definition of “public body” or any section on 
definitions whatsoever. Another notable difference is the reserve periods. Article 11 of the GAIP bill 
stipulated that all reserved public information should be released after ten years. The enacted law 
provides for fifteen years. The GAIP project also included an information officer in each public 
body. The law provides for no such official. I am grateful to Edison Lanza for providing me with the 
original GAIP bill. 
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Uruguayan National Congress 2005-2010
Senate Chamber of Deputies

Frente Amplio 16 52
Blancos 11 36
Colorados 3 10
Others – 1
Totals 30 99

administration the ability to dictate the terms of the law. Thus, the GAIP was 

unable to insist upon a stronger measure. As the GAIP’s Martín Prats described: 

It wasn’t a negotiation in the sense that we had the force [las fuerzas] to 
impose our opinion. We had a critical position, but we thought that it was 
acceptable. We thought it was important to get the law out fairly quickly as 
well.663 

 
Table 4.8 

 
Moreover, unlike in Mexico, the GAIP benefited from no news media campaign to 

egg-on the support of opposition parties. GAIP integrants from the 2005-08 right-

to-know campaign acknowledged the news media’s good will but limited interest 

and coverage:  

The press opened their doors, they came to some of our programs, they 
wrote a few articles on our seminars, but it was not an issue of great 
importance to the media.664  
 
The President of the Uruguayan Press Association reflected, “owners of the 

media never opposed it, but nor did they undertake a campaign in favor of a 

law.”665 As mentioned earlier, the country’s dominant newspaper, El País, referred 

to the GAIP in only three news items during the 12 months of coverage preceding 

legislative enactment.666 

                                                 
663 Personal interview, June, 2009. 
664Dr. Martin Prats, Executive Director of Instituto de Estudios Legales y Sociales del Uruguay 
(IELSUR), a human rights non-governmental organization. Personal Interview, June, 2009. 
665 Dr. Edison Lanza, Executive Director of the Uruguayan Press Association (Asociación de la 
Prensa Uruguaya). Personal Interview, March, 2009. 
666 These results are based on the content analysis that was described in section 4.4. 
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Relative media disinterest in information rights is especially puzzling given 

the composition of the GAIP and Uruguay’s well-known fixation on its past human 

rights record. Uruguay’s civic advocacy movement represented a prestigious 

assortment of well-known and influential organizations, including the Uruguayan 

Press Association, 11 prominent national CSOs and the Uruguayan chapters of 

Transparency International and Amnesty International. The GAIP played a pivotal 

role in presenting model legislation to Congress and even worked with 

government legislators.667 

One explanation for weak coverage might posit that a powerful president 

had promised to enact right-to-public information legislation, and the press 

deferred because the law was nothing short of a fait accompli. But Uruguay’s 

concentrated and centralized press provides an even more convincing reason for 

press reticence. Within its respective national market, El País is the second most 

dominant newspaper under analysis, accounting for 38 percent of the daily market. 

Uruguay is also home to Latin America’s second most concentrated media market 

and constitutes the most “centralized” country under analysis. With so few firms in 

a one-city country, it is relatively easy for government to single out dissonant 

behavior. For this reason, news coverage tends more toward convergence than 

differentiation and officials dominate the news as opposed to alternative sources, 

such as advocacy movements. This inference is reflected in the meager coverage 

allotted to the GAIP. Senator Percovich commented:  

The news media are always reticent in terms of all that augments the rights 
of consumers and citizens, and there is a permanent tension within the 
media. Traditionally, the owners of the media have operated with large 
amount of discretion in this country; they significantly influence politics, as 
much with the right as with the left, and they feel unwilling to let 
government put limits on their discretion, so there is a permanent tension 
between owners [who don’t want regulation] and workers [who do]. 
 

                                                 
667 Most prominently, Senator Margarita Percovich (Frente Amplio). 
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There is also a strong historical tendency of “oficialista”668 news media in 

the Uruguayan press, the result of a carrot-and-stick approach to ensuring 

favorable coverage in a small, centralized market. Similar to five other Latin 

American countries,669 “publicidad official”—government advertising— has been 

the weapon of choice in Uruguay (Open Society Institute and Asociación de Derechos 

Civiles 2008, 9). Moreover, control of government advertising in Uruguay is 

decentralized, making it possible for a variety of public officials to use this weapon 

even when the president disapproves670 (Open Society Institute and Asociación de 

Derechos Civiles 2008, 33). Tw0-thirds of the written press’ revenues comes from 

advertising, which makes the sector all the more dependent on government ads 

(Mastrini and Becerra  2006, 251).  

A centralized market also permits opportunities for greater collusion with 

government. Evidence from a 2008 study confirms the idea that media 

professionals coexist in proximate and dependent relationships with public 

officials in Uruguay. Journalists, editors and owners reported receiving calls from 

government officials to either complain about coverage, to set the record straight, 

or to counsel owners not to disseminate parts of interviews or sensitive material 

(Open Society Justice Initiative 2006, 69-70). All in all, the clear government track 

record of “political favoritism” suggests that Uruguay’s media suffers from a lack of 

independence (Open Society Institute and Asociación de Derechos Civiles 2008, 72).  

                                                 
668 “Oficialista” might best be translated as “favorably disposed toward government.” The term is 
used by Uruguayan media professionals. 
669 Argentina, Chile, Costa Rica, Colombia and Honduras  
670 To their credit, the Frente Amplio promised (Kaplún 2007) and to some extent has acted to 
improve freedom of expression in Uruguay. In 2008 it enacted the right-to-public information law, 
a Community Broadcasting Law, and abrogated the anachronistic libel (desacato) law. Media 
experts have acknowledged the Vázquez government’s commitment to respecting the equal 
distribution of government advertising, even though such advertising is still used for political 
purposes (Open Society Institute and Asociación de Derechos Civiles 2008, 17, 34).  The 
administration has also amended the anachronistic 1978 commercial broadcasting law, by decree, 
to provide for greater fairness in the allocation of concessions. 
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In sum, Uruguay is a classic example of a well-intentioned, legislatively 

powerful president resisting strong right-to-public information legislation. The 

President appeared to respond to pressure from the bureaucracy and opposition 

parties— notwithstanding the pro-transparency advocacy of legislators from the 

President’s own governing coalition. Meanwhile, the concentrated and centralized 

media industry in Uruguay failed to mount a vigorous campaign in favor of a 

strong law.  

 

4.7  Forced Surrender: Chile and Guatemala  

 

Chile 

 
The Chilean law was enacted in August of 2008 under President Michelle 

Bachelet (2006-10) and went into effect in April 2009. All told, the Chilean 

adoption process represents perhaps the most energetic, longstanding struggle for 

transparency experienced by any Latin American country. Symbolic measures and 

reforms were enacted in 1999, 2003 and 2005, and an eight year court case 

ultimately established an important precedent for openness in 2006 (Claude Reyes 

et al. v Chile). Months after this landmark decision, the Bachelet administration 

began elaborating a law. The Chilean law is considerably detailed. It incorporates 

all levels of the public administration, provides for strong procedural guarantees, 

an extensive proactive transparency regime, and a promising oversight agency. It 

also includes certain limitations, however, such as a two-tiered system of 

disclosure obligations and limited right-to-public information in several important 
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government-run companies.671 Compliance with the law appears to have been 

relatively good during its first year of operation.672  

During the administrations of Presidents Eduardo Frei (1994-2000) and 

Ricardo Lagos (2000-06), a two-steps-forward-one-and-a-half-step-back routine 

prevailed with respect to transparency legislation. In 1999 government responded 

to demands for greater environmental right-to-public information with the 

Administrative Probity Law.673 But the decree (1/19,653) that gave effect to the law 

was only published in November 2001; moreover, the government neutralized the 

law with decree 26 of 2001 before the Probity Law could even get off the ground.674 

A 2003 measure, the Administrative Procedures Governing Acts of State 

Administrative Bodies (19.880), purportedly sought to rectify the neutralizing effect 

of decree (1/19,653). Not entirely a disclosure law, however, the measure simply 

confused public officials who understandably defaulted to non-disclosure (Open 

Society Justice Initiative 2006, 47).  

In 2005, the President and Vice-President of the Senate, Hernán Larraín of 

the Unión Demócrata Independiente (UDI), and Jaime Gazmuri675 of the 

Concertación de Partidos por la Democracia (Concertación), jointly submitted a 

reform to retool the 1999 Administrative Probity Law, effectively transforming it 

into an access to public information law. Larraín and Gazmuri staked much on the 

measure, and enjoyed the support of numerous NGOs, most prominently, the 

indefatigable Proacceso, which had been advocating such a measure since the late 

                                                 
671 This represents an important exclusion, because the national copper company, CODELCO 
(Corporación Nacional del Cobre de Chile) is currently the world’s largest producer of copper and 
accounts for a significant percentage of the government’s revenue stream.  
672 In the first 133 days of the law, the 275 government agencies subject to the law received 11,835 
requests, of which 10,141 have been fulfilled, 85.69% of the total. See, Moisés Sanchéz (Alianza 
Regional para la Libertad de la Expresión e Información 2009, 20). 
673 Otherwise referred to by its formal name, La Ley de Bases Generales de la Administración del 
Estado; regimented by decree DFL-1; DFL-1-19653. 
674 The decree provided government agencies with wide discretionary latitude to classify what 
information could be reserved, effectively rendering disclosure rights of less value. 
675 Gazmuri originates from the Partido Socialista, a member of the Concertación. 
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1990s. But as in years past, the news media was mostly silent on the issue. As 

Senator Gazmuri recalled, “the media did not make of this a banner issue as I 

hoped they would have.”676  The Lagos administration withheld government 

support for the 2005 Larraín-Gazmuri law apparently because of resistance within 

the Ministry of Finance, among other governmental bodies.677  

Instead, President Lagos issued a constitutional reform.678 It left certain 

retrograde practices intact, however, such as secret voting for appointees to the 

Senate, Central Bank and Supreme Court. Moreover, the Constitutional Tribunal 

weakened the reform with ruling no. 460.12-005, limiting obligations for officials to 

disclose their personal assets (patrimony).679 The political adhesion to secrecy 

ultimately triumphed, in spite of the prominent efforts of powerful Senators and 

strong advocacy by CSOs. Secrecy also vanquished openness in practice. A 2005 

Participa study on government compliance with information requests ranked Chile 

second to last among a field of 14 countries.680 Fully 69 percent of requests went 

either denied or unanswered (Open Society Justice Initiative 2006, 43).  

It is clear from the numerous transparency measures and secrecy 

countermeasures that the Frei and Lagos administrations struggled with the 

question of transparency. They felt obliged to address the issue, but did so in a 

minimalistic fashion. They could afford to shirk real reform; the news media never 

took a strong interest in the issue, and both Presidents enjoyed legislative 

                                                 
676 Personal interview, March, 2009. 
677 Personal interview, Senator Jaime Gazmuri, April, 2009. 
678 The reform was significant in the sense that, of all types of legislation, constitutional 
amendments are particularly difficult to enact in Chile. See, Alemán and Navia (2009, 402-406). 
Although the reform furnished no systemic right of disclosure, it eliminated the secrecy that veiled 
the national budget and mandated greater proactive obligations for transparency. 
679 Supreme Court ruling no.460.12-005 
680 Ghana came last. Countries analyzed included: Armenia, Bulgaria, Macedonia, France, Romania, 
Spain, Ghana, Kenya, Mozambique, Nigeria, Senegal, South Africa, Argentina, Chile, Mexico and 
Peru. I discuss this monitoring exercise in Chapter One. 
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Chilean National Legislature 1997-2001
Senate Chamber of Deputies

Concertación 20 70
Alliance for Chile 17 46
Others 1 4
Totals 38 120

Chilean National Legislature 2000-2006
Senate Chamber of Deputies

Concertación 20 63
Alliance for Chile 16 55
Others 2 2
Totals 38 120

majorities (refer to tables 4.9 and 4.10) and high approval ratings.681 Hence 

successive administrations had few incentives to please a limited constituency of 

right-to-public information advocates.  

 

Table 4.9  
  

  

     Table 4.10 

Moreover, Chilean presidents are the only legislative agents constitutionally 

empowered to initiate legislation on administrative issues such as access to public 

information, similar to the case of Brazil.682 Ultimately, presidents employed their 

exclusive rights of introduction to exercise negative agenda-setting control, 

granting only symbolic concessions.  

After the 2005 constitutional reform, the case for right-to-public 

information appeared to be temporarily closed. When President Bachelet took 

office in 2006, an access to public information law did not make it onto the policy 

                                                 
681 Barómetro Iberamericano measured President Ricardo Lagos’ approval rating at a 3.7 out of 5 in 
April, 2005. The President never dropped under 3.3. See: <http://www.cimaiberoamerica.com/> 
682 This observation was confirmed by Senator Jaime Gazmuri. Chilean Presidents have exclusive 
rights in a wide array of areas, including the budget. Article 65 of the 1980 constitution provides 
two justifications for the president’s exclusive right to introduce right-to-public information 
legislation: “altering the political or administrative divisions of the country” and (statute 2) 
“creating new public services.” 
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Chilean National Legislature 2006-2008
Senate Chamber of Deputies

Concertación 20 65
Alliance for Chile 17 54
Others 1 1
Totals 38 120

agenda. The directors of Proacceso683 recalled appealing to Paulina Veloso, the 

Secretary General for the Presidency, to include a law on the agenda.684 Veloso, 

however, informed Proacceso that the issue was simply not to be included among 

President Bachelet’s legislative priorities.685 Moreover, with a majority government 

(refer to table 4.11) and exclusive rights of introduction, the Concertación President 

could not be obliged to initiate legislation. 

 
   

Table 4.11 

 
However, extraordinary circumstances late into the first year of President 

Bachelet’s tenure dramatically altered government priorities. In September of 

2006, the Inter-American Court ruled against the Chilean government in a 1998 

environmental case over logging in the Condor Valley, Claude Reyes and others vs. 

Chile.686 The Court ordered Chile to “adopt, within a reasonable time, the 

necessary measures to ensure the right of access to state-held information.” The 

embarrassing ruling highlighted a glaring policy lacuna in the region’s least 

corrupt country.687 It also exposed the Chilean government’s decade-long 

resistance to greater transparency. 

                                                 
683 Proacceso is Chile’s leading CSO devoted to issues of transparency. Effectively, it is Chile’s 
chapter of Transparency International. 
684 Personal interviews with Proacceso past and present Directors, Moises Sánchez and Pablo 
Olmedo, April, 2009. Pablo Olmedo is now the president of the Chilean Transparency Council 
within the executive branch. 
685 Personal interview, Pablo Olmedo, April 2009.  
686 The ruling provided a groundbreaking precedent for right-to-public information campaigns 
across Latin America. 
687 Transparency International’s “Corruption Perception Index” has consistently ranked Chile as 
Latin America’s least corrupt country. 
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The second blow jeopardized the political cohesion of both government and 

the ruling coalition. A pair of corruption scandals was revealed in late 2006, 

Chiledeportes and Publicam.688 The central figure of the Publicam scandal, Senator 

Guido Girardi, became the first Senator ever to be sanctioned by the Senate Ethics 

Committee.689 Legislators who broke the Publicam scandal were ousted690 from the 

PPD691 an act met with protests by Concertación coalition partners as well as the 

opposition. Fernando Flores, one of the PPD’s most influential figures, resigned 

from the Concertación only days into the New Year, 2007, and encouraged others 

to do the same.692 Anger led members of the governing coalition to hand over 

congressional investigations of the Chiledeportes scandal to the opposition Alliance 

for Chile (APC) legislators. For a time, the APC refused to cooperate with the 

President legislatively; it declined to vote on budgetary issues in committee, for 

example, and threatened to withhold its approval of the 2007 budget.693   

Bachelet’s disapproval rating went from a low of just below 10 percent in 

March of 2006, to a same year high of almost 40 percent in September-October of 

2006.694  Her approval rating likewise slid, from a high of almost 65 percent to only 

45 percent in October.695 The President faced a potential crisis of governability; she 

                                                 
688 In an indication of their importance, the scandals have their own Wikipedia entry. The first 
scandal broke in October of 2006. Chiledeportes, the government agency that bears this name, 
showed irregularities in 80 percent of its nearly US$1 million dollar budget. It became clear money 
had been used to finance the political campaigns of Concertación legislators in the 2005 elections. 
The second corruption scandal, referred to as “Publicam”, involved one of the leaders of the 
Concertación, the Vice-President of the Partido por la Democracia (PPD), Senator Guido Girardi. 
The PPD Senator issued receipts to a ghost company, “Publicam,” in order to account for illegal 
campaign finance funds. 
689 “Comisión de Ética del Senado Sancionó a Guido Girardi.” 123.cl. 
<http://noticias.123.cl/entel123/html/Tele13/Noticias/Chile/366920.html> 
690 Such was the case with former deputy Jorge Schaulsohn. 
691 Partido por la Democracia. 
692 “DC infighting jeopardises Concertación.” Latinnews.com, Weekly Report. 20 December, 2007. 
693 Ibid. 
694 Source: Adimark GFK, 2006. 
695 Ibid. 
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stood to lose legislative support for her policy agenda and seeing her slim majority 

dissolve.  

Within this context, President Bachelet announced the government’s Pro 

Transparency Agenda in November, 2006. A month later, the President issued 

Executive Order no.8, mandating that all federal agencies comply with proactive 

transparency obligations and publish a comprehensive list of information 

(effective January, 2007). The Pro Transparency Agenda consisted of a suite of 

transparency and anti-corruption measures including campaign finance reform, 

lobby reform, whistleblowers protections, reforms to the Chilecompra e-

contracting system, and, most fatefully, a right-to-public information law.696  

Bachelet’s sudden decision to embrace transparency appeared to serve at 

once as reparation, reputation-stabilizer and peace offering; in short, it was the 

President’s appeal for reform, consensus and cooperation. In the eyes of right-to-

know lobbyists, it also appeared to be something the President was eager to 

accomplish.697 This example shows how presidents experiencing legislative 

weakness are sometimes willing to forge ahead with reforms that usually would be 

considered too onerous. Because of the scandals, the Bachelet government would 

continue to weaken in partisan terms. 

The government’s tacit endorsement of transparency led to a strong news 

media agenda for the law. In effect, the media was following the government’s lead 

rather than advocating the policy based on its own initiative. The news media had 

not set an agenda for transparency in the past, even as Chile’s groundbreaking 

1998 right-to-information case, Claude Reyes versus Chile, climbed through the 

court system and gained international prominence.   

                                                 
696 Shortly after these initiatives the President’s popularity spiked, gaining almost 10 percentage 
points over where it had been just two months earlier. 
697 Several subjects communicated their belief that Bachelet was strongly committed to a robust 
law. These include Andrea Sanhueza, Director of the CSO Partipa, Pablo Olmedo, ex-Director of 
Chile’s leading information rights advocacy CSO, Proacceso, and Senator Jaime Gazmuri.  
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Advocates, journalists, and politicians all asserted that Chile’s El Mercurio 

did not undertake a campaign for a law in 2006-08, nor had any other mainstream 

media outlet. Pablo Olmedo, ex-Director of Chile’s leading information rights 

advocacy CSO, Proacceso, acknowledged that the media was “there when we 

needed them” but otherwise “not much interested.”698 Renowned Chilean 

journalist Monica Gonzalez claimed that “support for the law was not strong 

among the media;”699 and Andrea Sanhueza, of a leading advocate CSO, Participa, 

echoed these comments.700  

The traditional absence of news media support for right-to-information 

issues in Chile is curious given historically strong CSO activism in the country. It 

can be explained in large part by examining presidential control and media 

ownership concentration. Previous presidents held the constitutional and partisan 

powers to resist legislation and punish701 media for meddlesome coverage, which 

they had done in the past. Yet as an explanation for a weak news agenda, 

presidential control can only travel so far. Given Chile’s numerous access to 

information precedents, the news media had several opportunities to join CSO 

advocates in campaigning for a law.  

A more compelling explanation centers on market conditions. As illustrated 

in part two, Chile harbors one of the most concentrated media markets in Latin 

America, where two firms dominate a highly centralized country (refer to table 

4.6). Moreover, Santiago accounts for nearly one-third of Chile’s population. These 

conditions furnish an ideal setting for intimate and even collusive relationships 

with officials. The privileged market position of Chile’s media duopoly702 renders 

                                                 
698 Personal interview, April, 2009. 
699 Personal interview, September, 2008. 
700 Personal Interview, April, 2009. 
701 As in Argentina and Uruguay, the Chilean government has historically manipulated the 
placement of government advertising to punish and reward (Open Society Institute and Asociación 
de Derechos Civiles 2008). 
702 El Mercurio and La Tercera are dominant players in all sectors of the media industry in Chile. 
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the Chilean press susceptible to “informational jealousies.” In other words, the 

press has traditionally abstained from supporting an access to public information 

law because it has feared jeopardizing exclusive sources and market advantages. 

Without even being prompted, Pablo Olmedo, ex-director of Proacceso and now 

President of Chile’s Transparency Council, provided support for this claim:  

We have to look at the Chilean media reality in terms of the situation. It’s a 
small market, two companies; they believe it is competition [a right-to-
public information law]. There’s fear, they haven’t understood the benefits 
that a law can provide them with.703 
 

The nature of Chile’s market provides a compelling explanation for the  media’s 

traditional reticence towards issues of transparency.  

Even though partial disclosure legislation had been in existence since 1999 

(the “Probity Law” described earlier), journalists had little familiarity with the law 

or right-to-public information.704 A 2004 study, Right-to-public information 

Barometer: the Opinion of Editors and Journalists (Fundación Prensa and Universidad 

Diego Portales 2004), illuminates the dearth of interest in access to public 

information rights. Among 158 media professionals surveyed (99 journalists and 58 

editors) the study found that 65 percent felt only “a little, or not informed at all” 

about information rights legislation, and 78 percent believed that journalists in 

general did not possess knowledge on disclosure legislation (4). Given the paucity 

of knowledge on the issue, it is unsurprising that in 2005 Pablo Olmedo of 

Proacceso avowed that not one press outlet had made a formal legal petition to 

access denied government information.  

After close to a decade, the Chilean press finally resigned itself to the 

inevitable prospect of a right-to-public information law in 2007. Political and non-

                                                 
703 Personal Interview, April, 2007. 
704 “Group calls on journalists to use right to information access.” International Journalists Network, 
Press Release. 12 December, 2005. Available at: 
<https://www.ijnet.org/ijnet/training_opportunities/group_calls_on_journalists_to_use_right_to_i
nformation_access?fontSize=1> 
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         Chilean National Legislature as of January, 2008
Senate Chamber of Deputies

Concertación 18 57
Alliance for Chile 16 53
Others 4 10
Totals 38 120

governmental agitation for a law began early in Chile and remained vigorous, yet it 

took a presidential commitment for the press to get on board. Upon Bachelet’s 

announcement, the press faced the choice of either ignoring the issue or doing its 

civic part and providing coverage. In contrast to Ecuador, Guatemala, Mexico, 

Nicaragua, and Peru, the Chilean news media followed the lead of government, 

rather than vice versa. This represents an important point of differentiation. Even 

though the Chilean media ultimately followed the government’s lead and provided 

significant coverage of the right-to-public information law, a strong argument can 

be made that concentrated news media ownership played a significant role in 

more than half a decade of relative media indifference.  

The media provided ample space for government scandals, however, and 

cracks began to appear in President Bachelet’s congressional majority from 2007 

onwards. Finally, in December, 2007, the Concertación’s majorities evaporated in 

both houses with the defection of Senator Adolfo Zaldívar and five Lower House 

deputies who were allied with Zaldívar. As table 4.12 illustrates, the Concertación 

lost its majority about a month before the right-to-public information law passed 

Congress. 

  

Table 4.12 

 
The slow erosion of the Concertación had benefited the APC electorally and 

gave this party a greater say in the substance of the access to information law. The 

APC strengthened the law in certain respects,705 but its concerns with keeping 

                                                 
705 The Chilean legislative process requires an absolute majority in joint committee to pass a bill. 
Thus even if the Concertación had enjoyed a majority, the Alliance for Chile (APC) would have been 
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government spending on a tight leash precluded a more extensive disclosure 

regime. It supported a law that would check the core ministries of the Executive 

branch, but it did not want to impose disclosure obligations on the legislative and 

judicial branches or the Central Bank and Comptroller. These institutions 

resisted706 being subject to a law, and the APC took their concerns to heart.  

Similar to the spirit that prevailed in Mexico, the APC’s disposition reflects 

a certain amount of partisan political strategy; the APC did seek to check the 

Concertación government. But it did not want to constrain or offend key 

independent institutions. Nor did it wish to open itself up to scrutiny by 

supporting a law that regimented all three branches of government. Similar to the 

cases of Uruguay and Argentina, the opposition parties’ reluctance to endorse a 

broad, sweeping law indicates that political parties in some countries place greater 

value on secrecy and partisan advantage than on checking government. 

 All told, the Chilean right-to-public information legislative process 

highlights the bedrock importance of presidential legislative control. Only when a 

President faced losing legislative support was a bill sent to Congress. The Chilean 

case also illustrates how presidential control and market conditions can influence 

the news media. Only once government took an active interest in a law did the 

news media jump on the bandwagon. Without news media support, activism met 

with resistance for the better part of a decade (1998-2008).  

 

                                                                                                                                                 
able to place checks on the process. However, the APC did force the government to strengthen the 
law in certain respects. They sanctioned the creation of a Transparency Council (oversight 
mechanism) and a stronger appointment process than what the President had originally 
envisioned. As Senator Jaime Gazmuri asserted in a personal interview (April 2009), the APC “is 
typically against these costs and progressive measures,” but “they knew they could benefit from it.”  
706 Ramiro Mendoza, the Head of the Comptroller, for example, thought that enforcement of the 
law should be his. Mendoza said, “there is a great effort to constrict us and diminish our 
attributions.” See: “Inquietud por proyectos que pudieran afectar atribuciones del ente fiscalizador: 
Contralor Ramiro Mendoza: Hay un gran esfuerzo por cercenarnos.” El Mercurio. 22 August, 2007. 
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Guatemala 

 
The Guatemalan adoption process shares much in common with the 

Chilean experience. Both harbored longstanding advocacy movements and press 

sectors that appeared relatively uninterested in the issue; and legislative 

commitment came late in both countries. The key difference in Guatemala, as 

compared to Chile, is that most parties in Congress tended to oppose greater 

transparency. 

Like Chile, Guatemala enacted a moderately strong law (57-2008) on Access 

to Public Information midway through 2008. The law earned a 2.4 / 3.0 on the 

legal evaluation (appendix one) and is appropriately open-ended for a country that 

lacks the state capacity707 (Sánchez 2008, 131-132) to coordinate a more nuanced 

measure. The law regiments all branches and levels of government: it includes a 

Commission on Free Right-to-Public Information with substantial obligations to 

generate awareness and monitor government compliance; and it integrates several 

novel innovations pioneered by the Mexican and Chilean laws.708 Perhaps most 

crucially, the law 57-2008 provides for a strong set of definitions, which provide a 

detailed description of what constitutes “national security”. Secrecy surrounding 

national security is an important concern in Guatemala. The country’s armed 

forces still retain considerable power despite their notorious role in Guatemala’s 36 

year civil war709 (Sanford 2003). The law does suffer from weaknesses in its list of 

                                                 
707 Among other contributors to weak state capacity, politicization of civil service appointments 
plays an important role. An Inter-American Dialogue document reports that 17.5 percent of civil 
service jobs are “based on political considerations.” See, Porras Castejón (2008).  
708 As in the Chilean and Mexican measures, the Guatemalan right-to-public information law 
includes a “positive ficta,” a clause ensuring that even if a request is made but no response is 
received, the applicant can legally assume silence will be interpreted as a positive receipt. A second 
important and nationally relevant innovation is a clause preventing the public sector from 
withholding information pertinent to the investigation of human rights abuses.  
709 Peace accords were signed in 1996. 
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“exceptions,” but overall, it emerged surprisingly strong,710 especially given the 

country’s fractious multiparty Congress and the number of parties well known to 

have resisted greater transparency. 

Until quite recently, political interest and progress toward transparency 

legislation in Guatemala remained scant. Deputy Nineth Montenegro became one 

of the first proponents of an access to information law, initially motivated by the 

forced disappearance of her husband, Fernando García. Her focus on human rights 

quickly gave way to a preoccupation with corruption. As Montenegro explained:  

In 1999 we started to look at the right to access archives, initially because 
of the disappearance of my husband. But then I started to get interested in 
the state, and how it works in terms of trusts, concessions, subsidies, 
purchases, contracts, and I began to realize how much money is lost in 
intermediation; there are contractors that charge 20 percent 
commissions…there is a lot of darkness (“oscuridad”).711 
 

A small cadre of NGOs advocated for the right,712 although their campaigns 

remained relatively low profile because the news media provided little to no 

space for the issue. 

The Frente Republicana Guatemalteca (FRG) government of President 

Alfonso Portillo (2000-04) had good reasons to avoid greater transparency. 

President Portillo and his congressional leader, Efraín Ríos Montt, have become 

well known for their abuses of public office. The former fell subject to a U.S. 

                                                 
710 In 2009, Guatemalan expert Alejandro Urízar declared that the law is “an effective mechanism,” 
though no comprehensive data on the law yet exists (Alianza Regional para la Libertad de la 
Expresión e Información 2009, 34). 
711 Personal interview, May, 2009.  
712 Interested NGOs included: the Association for Development, Organization and Cultural Studies 
(DOSES), Mutual Support Group (GAM), the Myrna Mak Foundation, Asociación de Investigaciones 
y Estudios Sociales (ASIES), Asociación para el Estudio y la Promoción de la Seguridad en 
Democracia (SEDEM), Fortalecimento de Organizaciones Sociales en Temas de Seguridad (FOSS), 
and the Centro de Estudios de Guatemala (CEG). International organizations that supported the 
activities of NGOs included the governments of Denmark (PRODECA) and Norway, UNESCO, the 
World Bank, and USAID. 
712 Asociación de Periodistas de Guatemala. 
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Guatemalan National Assembly 2000-2004
Seats Percentage

FRG 63 55.8
PAN 37 32.7
ANN 9 8.0
Others 4 3.5
Totals 113 100

extradition notice shortly after he left office,713 and the latter was widely alleged to 

have perpetrated crimes against humanity whilst military dictator during 1982-83 

(Sanford 2003). As congressional deputy Nineth Montenegro recalls,  

They never wanted a law, especially because in that era we were auditing 
the budget of the Ministry of Defense, the Presidency, and there were 
suspicions surrounding ghost accounts, clone receipts, lost money, 
including the family of the president. It was therefore not convenient for 
them to have this type of law, and they didn’t support it. They had around 
40 deputies, a majority, so it was impossible.714  
 

Table 4.13 

 
The government’s majority position in Congress (refer to table 4.13) 

permitted the FRG to successfully sabotage the first right-to-public information 

proposal (2594) though a bait-and-switch strategy. The law received the attention 

of the FRG controlled Congress from 2001 to 2003 (Gramajo 2005, 2). After passing 

through the first and second readings, the right-to-know movement715 negotiated a 

vote for the third and final reading in 2003. However, the FRG government went 

back on its word and severely weakened the law at the last minute. This maneuver 

led to the withdrawal of opposition support and the bill’s demise (Pape-Yalibat 2005, 

6). 

                                                 
713 “Guatemala: Ex-President Extradicted.” The New York Times. 8 October, 2008. 
714 Personal interview, May, 2009. 
715 The bill was elaborated in a “participatory” manner in 2000 by more than 20 NGOs, legislators 
and coordinated by the Secretary of Strategic Analysis (Hernández 2001, 21-30). But the Secretary of 
Strategic Analysis, Edgar Gutierrez, summarily cancelled the participatory elaboration process 
unilaterally in March of 2001. With respect to government support for the bill, the Human Rights 
Ombudsman715 represented one of the few allies.  
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Figure 4.11 illustrates the FRG majority that permitted government to 

unilaterally amend the bill. In addition to the visible majority, government 

opposition to transparency apparently had unspoken supporters within Congress 

(Gramajo 2005; Pape-Yalibat 2005). Deputy Nineth Montenegro insisted:  

There are two or three bigger parties, those are the ones that do business 
with the state, and this type of law is not in their interest […] there is a lot 
of siphoning off of money (“fuga”)…a lot of siphoning off…in all the state, 
not only in the Congress, in all the state apparatus…whether it be 
executive, legislative or judiciary. 
 

In sum, a legislatively strong government reputed for its corruption sought to 

avoid greater transparency. It effectively killed the country’s first right-to-public 

information bill. 

President Oscar Berger of the Grand National Alliance (GANA) assumed 

office in 2004, lifting the prospects for a right-to-public information bill. A leading 

CSO, Acción Ciudadana716, managed to secure a commitment from the business-

friendly Berger administration to boost governmental transparency.717 This 

commitment to transparency spurred the 2004 creation of a Presidential 

Commission for Transparency,718 the 2004 Code of Ethics (197-2004), and the 

launch of Guatecompras, an online open-access procurement system intended to 

create greater transparency in public-private sector contracting.  

Yet the administration’s reluctance to move forward with a law quickly 

became evident. Berger lacked a majority (refer to table 4.14), but he did hold 

relatively high levels of public approval.719 He also faced a peculiar situation: a 

Congress dominated by transparency-adverse parties, and a news media that was 

                                                 
716 Guatemala’s chapter of Transparency International. 
717 David Gaitán of Acción Ciudadana stated that the Berger administration, “were more 
committed…because they were a group of businessmen and greater transparency benefited them…” 
Personal interview, March, 2009. 
718 Comisionado Presidencial para la Transparencia. 
719 Of the four data points used by Barómetro Iberamericano to record President Berger’s public 
approval, the median was 3 out of 5, a relatively high score for Guatemala where support for 
democracy is weak. See, Seligson (2008). 
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Guatemalan National Assembly 2004-2008
Seats Percentage

GANA 47 29.7
FRG 43 27.2
UNE 32 20.3
PAN 17 10.8
PU 7 4.4
Others (5 parties) 12 7.6
Totals 158 100.0

relatively silent on the issue. Opposition parties included former President 

Portillo’s FRG, the second largest force in Congress, and parties within his own 

GANA coalition, such as Partido Patriota (PP). The PP and its leader, General Otto 

Pérez Molina, would become one of the leading opponents of a law in 2008. These 

parties apparently resisted a law for a couple of reasons. First, the PP held strong 

links with the military, which motivated them to shield national security from 

greater transparency. In addition, parties like the FRG and PP had a reputation for 

corruption and doing clandestine “business” with the state. It appears that Berger 

calculated the legislative costs associated with pursuing a significant right-to-

public information law as greater than the benefits. Key parties might well have 

revolted, deadlocking legislative progress in Congress.  

 
Table 4.14 

  

Despite his declared best intentions, Berger did not even attempt to 

negotiate with Congress on the issue of transparency. In 2005 the President issued 

a decree (645-2005) for access to public information within the executive branch. 

And upon leaving office, Berger left four access to information legislative proposals 

stranded in Congress with no apparent support.720 An Inter-American Dialogue 

                                                 
720 If the original bill from 2001, 2594 is included, then the total number of bills comes to four: bill 
3165, which was elaborated by civil society and presented by UNE deputies; bill 3263 on 
classification and declassification of national security information; and bill 3266 on right-to-public 
information presented by opposition deputies; and the original bill 2594. 
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roundtable of over 30 Guatemalan experts provides some insight into Berger’s 

public and political faces:  

The Berger administration [...] communicated exhaustively with NGOs, 
with few results, while it placed less emphasis on dialogue with political 
parties, which is fundamental (p.12) […] his relations with political parties 
in Congress were weak, sporadic and casuistic, despite the fact that it is in 
Congress where decisions are made.721  

 
That same year (2006), four legislative proposals for right-to-public 

information went untreated in Congress. Ironically, Guatemala hosted the 

International Anti-Corruption Conference during this period.722 Prior to the 

conference, the Berger administration issued a supplementary decree (535-2006) to 

create governmental obligations for proactive transparency. But these measures 

fell short of a full law. As David Gaitán of Acción Ciudadana explained, “because 

they did not have the support of Congress, they pursued their own measure. Our 

Congress has never had interest in this sort of law.”723 Conditions for the 

enactment of strong right-to-public information law were not entirely present. A 

minority President presided, but his popularity remained moderately high and the 

news media did not apply pressure for a robust law.  

News media interest in the issue appeared to be relatively absent prior to 

2008. A prominent member of Guatemala’s right-to-know movement, Silvio René 

Gramajo (2005), described the re-grouping of transparency advocates subsequent 

to the victory of the pro-transparency Oscar Berger in 2004. Two important 

conferences on a prospective transparency law were held during this period, one 

by Association for Development, Organization and Cultural Studies (DOSES) and 

the other by Acción Ciudadana. But the media failed to show up at either. Gramajo 

explained, “this is the second serious process of discussing the law in which the 

                                                 
721 Porras Castejón (2008, 12, 28). 
722 12th Annual International Anti-Corruption Conference, November, 2006, in Guatemala City and 
Antigua. 
723 Personal interview, March, 2009. 
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media have stayed away by their own will” (Gramajo 2005, 4). Gramajo insisted that 

several media outlets had been invited on more than one occasion but none came. 

These comments on media interest in transparency are echoed by those of 

Mexican right-to-public information expert and Grupo Oaxaca member, Ernesto 

Villanueva. Villanueva remarked upon Guatemala’s relatively active right-to-know 

movement (2003, 149-151). However, he criticized the country’s media724 for 

providing only “marginal coverage” (2003, 151).  

During the Portillo administration (2000-04), the press wisely refrained 

from advocating a law. The President’s parliamentary majority made the approval 

of legislation a long-shot; moreover, press freedom and independence had been 

compromised. Shortly after taking office in 2001, Portillo mandated that all 

reporters be licensed; and Guatemala fell from “partly free” in Freedom House’s 

2003 rankings to “not free” in 2004. Murders and intimidation of journalists 

reached a peak near the end of the Portillo’s term of office. Thus Ernesto 

Villanueva’s observations of “marginal coverage” formulated in 2002-03, may be 

explained by the press’ unwillingness to support an issue unpopular with a 

powerful and punitive government.  

As for the sparse coverage during the presidency of Oscar Berger (2004-08), 

there is evidence that the news media sympathized with the pro-business Berger 

and did not want to encumber him legislatively. Berger was a figurehead for the 

economic elite and tended to leave the press and its owners alone. Berger had 

done what he could within the possible, both in terms of transparency and to 
                                                 
724 Villanueva furthermore pointed to the media’s exclusionary focus on freedom of expression, a 
focus which I have discussed in other chapters, most saliently, that of Argentina. A uni-dimensional 
focus on freedom of expression distracts attention away from the question of independence and 
journalistic professionalism, and the need for greater structural and legal reforms. A “free” news 
media may privilege stories of direct censorship and repression. This works for the media because it 
is less technical and more sensational and provocative; and it works for government to the extent 
that it focuses more on aberrant behavior and less on pending reform issues. Such reporting does 
not necessarily signal press independence, however. Perhaps the best indication of independence is 
coverage of onerous prospective reform issues, such as transparency measures, which pose a threat 
to the government’s legislative agenda and may be interpreted as meddling. 
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improve press conditions. Over the course of his administration (2004-08) the 

Guatemalan press’ Freedom House score showed the most significant improvement 

of any Latin American country (alongside Colombia), and it was only one of five 

countries in the region to have marginally improved its score. As a result, the 

media generally supported the Berger administration. Congressional Deputy 

Nineth Montenegro responded to my line of inquiry:  

If you’re asking whether the Berger administration could count on the 
sympathy and support of the media, I think you’re right, and they didn’t 
pressure him [for a law] with much zeal (“celo”).725 
 

The news media apparently recognized that a pressure campaign could hurt Berger 

legislatively, igniting resistance and even retribution from a transparency-adverse 

Congress.  

The news media did not go so easy on Berger’s successor, President Álvaro 

Colom.  Colom and his party, the Unidad Nacional de la Esperanza726 (UNE), 

benefited from neither the support of the military nor the traditional business 

elite.  Unsurprisingly, Colom’s small minority government was systematically 

stymied in Congress and suffered unfavorable coverage in the news media. As an 

institution of the economic elite (Rockwell and Janus 2003), the Guatemalan news 

media has tended to distrust the political left (Sánchez 2008, 147). Unfavorable 

media coverage undoubtedly plays a part in explaining President Colom’s abysmal 

public approval ratings, the lowest of any incoming Guatemalan President since 

the return to democracy.727  

                                                 
725 Personal interview, May, 2009. 
726 National Unity for Hope party. 
727 I have used this measure of public approval throughout: Consorcio Iberoamericano de 
Investigaciones de Mercados y Asesoramiento. These include measures of Presidents since and 
including Ramiro de León Carpio (1993-1996). See, <http://www.cimaiberoamerica.com/>. 
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Guatemalan National Assembly 2008-12
Seats Percentage

UNE 48 30.4
GANA 37 23.4
PP 30 18.9
FRG 15 9.5
PU 8 5.1
Others (5 parties) 20 12.7
Totals 158 100

  
Table 4.15 
 
Colom held a relatively small minority in Congress (refer to table 4.15) and 

struggled to assemble legislative majorities. In his first six months the President 

conducted three cabinet shuffles in order to shore up support728 but in his first 

hundred days in office, he enacted only 26 percent of the projects he had promised 

to address during this period.729 Colom also sparred with his own party on issues. 

For example, only three months after taking office the President vetoed a bill to re-

establish the death penalty— even though his own party had voted for it in 

Congress730. 

During Colom’s first months in the presidency, two right-to-public 

information bills were submitted to Congress.731 There were clear expectations that 

Colom would follow through on his promises to fight corruption and improve 

transparency. Like Mexico’s President Fox, Colom had pledged a right-to-public 

information law during his campaign and had also promised to respect the 

freedom and independence of the news media.732 After taking office, Colom 

                                                 
728 “Colom Conducts Mini-reshuffle.” Latinnews.com, Weekly Report. 24 July, 2008. 
729 “Colom criticized over 100-day Plan.” Latinnews.com, Weekly Report. 1 May, 2008. 
730 “Guatemala Challenged by Land Disputes.” Latinnews.com, Weekly Report. 27 March, 2008. 
731 The first was introduced in February, 2008, by Nineth Montenegro , Armando Enrique Sánchez 
Gómez (3755) and others, the second in March by former spokesperson for President Oscar Berger 
(3768), Rosa María Ángel Frades. 
732 In April, 2008, Colom re-signed the Chapultepec Declaration (an OAS 1994 charter for press 
freedom) at a conference hosted by the Inter-American Press Society.  
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convoked a Transparency Council and inaugurated the International Commission 

against Impunity in Guatemala (CICIG). But efforts appeared to stall. As early as 

the end of February, questioning began in earnest about the president’s 

transparency policy commitments.733 

To add to the concerns of a weak president, one of Colom’s closest allies 

and head of the National Congress, Eduardo Meyer (UNE), was singled out in a 

significant corruption scandal that exploded onto the public agenda in June, 2008. 

One of Meyer’s aides had apparently placed US$11 million dollars of public monies 

into the hands of a private investment company, Mercado de Futuros (S.A.), a firm 

that falls outside of national banking supervision.734 Money was lost. As in Chile, a 

scandal prompted Congress and government to take action. But whereas a 

presidential initiative launched access to information reform in Chile, it was the 

news media that initiated demands in Guatemala. Led by El Periódico and Prensa 

Libre, the news media used the scandal as a pivot to launch their campaign.  

The president stayed clear of the scandal by insisting it was a congressional 

matter, and was surprisingly reluctant to endorse a right-to-public information 

law. This reserve appears to be quite unusual for a president in Colom’s position. 

Other leaders in positions of weakness, such as Peru’s Alejandro Toledo, Mexico’s 

Vicente Fox or even Chile’s Michelle Bachelet, used scandals or symbolically-

charged alternations of power as reform opportunities. The lack of a resounding 

endorsement was especially peculiar because Colom had signaled his intention to 

shore up accountability and transparency. According to David Gaitán of Acción 

Ciudadana, the President had little interest in a law: “He never spoke in favor of it; 

he always remained on the margin.”735 News examined as part of a year-long 

content analysis supports this claim. 

                                                 
733 “Atrasos en austeridad y probidad.” Prensa Libre. 25 February, 2008. 
734 See, for example, “The 82.8 million Quetzales question is....” Guatemalan Times. 3 August, 2008. 
735 Personal interview, March, 2009. 
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The distance Colom maintained vis-à-vis the access to information law 

suggests that he faced a dilemma similar to that of Mexico’s President Vicente Fox. 

Under Fox, the executive passed its access to information bill on to PAN Deputies 

to present. Because of Fox’s unpopularity in Congress, it was feared that a 

presidential association with the bill would lead to its demise. It is possible that 

the unpopular Colom avoided declarations of support for the same reason, or 

perhaps because he feared that an association would jeopardize his prospective 

legislative agenda. Instead of the President, it was Guatemala’s Vice-President, 

Rafael Espada, who stood as the law’s most vocal proponent.736 

Another rationale is that the administration felt ambivalent about greater 

transparency. According to experts, such a measure was “not in their best 

interest.”737 David Gaitán of Acción Ciudadana claimed the president was being 

investigated for the abuse and misuse of social welfare funds at the time. Colom 

faced a similar dilemma as Argentine President Fernando De la Rua, with his 

Senate Bribery Scandal in 2000 (chapter two, part one). Yet whereas De la Rua 

faced no media pressure to do introduce a law and retained strong legislative 

gatekeeping rights, the Guatemalan press besieged the political establishment with 

demands.  

It was the right-to-know movement and, particularly, the news media that 

ensured the integrity of the measure being elaborated and considered in Congress. 

The country’s national chapter of Transparency International, Acción Ciudadana, 

assumed leadership over the movement and forged alliances with the owners of 

leading news publications. The newspaper El Periódico, for example, provided 

Acción Ciudadana with two free advertising spots for every one purchased. Prensa 

                                                 
736 Deputy Nineth Montenegro insisted that President Colom “either had to get on board with 
right-to-public information or the scandal would not be forgotten.” Vice-President Espada 
compensated for the President’s silence with unflinching support. He even made headlines when 
he declared government’s commitment to a right-to-public information law at an OAS meeting in 
Washington. See, “Ofrece a OEA impulsar norma.” Prensa Libre. 24 June, 2009. 
737 Personal interview, David Gaitán, March, 2009. 
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Libre provided coverage for congressional discussion of the law as leading CSO 

advocates required. Closely affiliated with the Inter-American Press Association, 

Guatemala’s leading newspaper, Prensa Libre, averaged 6.3 news items per month 

on right-to-public information in the year before congressional enactment. As 

discussed in part two of this chapter, most items were penned during the four 

months prior to the law’s passage (refer to figure 4.2), which accounts for why five 

out of six news items focused squarely on the issue of information rights. Other 

Guatemalan media outlets, such as El Periódico, also set strong agendas for the 

right-to-know.  

Deputy Montenegro and others moved the bill rapidly through Congress. 

The corruption scandal had broken on June 5th, 2008 and by June 23rd a bill had 

been approved by the committee. Come the end of June, legislative supporters 

planned a vote to bypass the usual three floor readings. Resistance in Congress was 

underestimated, however; just before the vote, representatives of GANA, the PP 

and the President’s party, the UNE, walked out, denying the Congress a quorum. 

Right-to-know supporters jeered from Congress’ viewing balcony.738 A second 

attempt to approve the law was made on July 22 and 23rd in extraordinary sessions, 

but party leaders characteristically found problems with the measure.  

 As late as August, parties continued to resist the bill that had been 

approved by the committee on Legislative and Constitutional Issues in June. 

Unsurprisingly, the FRG and Unionist Party739 (PU) were singled out for their overt 

resistance to a transparency law.740 The FRG was the party of ex-President Portillo, 

and the Unionist Party (PU—Partido Unionista) represented the party of 

Guatemala City’s mayor, Álvaro Arzú. They were said to resist about 30 percent of 

                                                 
738“Faltó quórum para aprobación de ley para el libre acceso a la información.” Prensa Libre. 4 July, 
2008. The vote would have required a qualified majority. 
739 The Unionist Party. 
740As described in this chapter, the FRG of ex-President Álfonso Portillo had killed a right-to-public 
information bill in 2001. For descriptions of resistance, see, “El que nada oculta, nada debe temer.” 
Prensa Libre. 1 July, 2008. 
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the law’s content. 741 Surprisingly, Montenegro also blamed Colom’s UNE party for 

obstructing the law. Montenegro explained how “they invented fears…that officials 

would be kidnapped because people could see their salaries.”742 

The maneuvers of the President’s party substantiate Montenegro’s claims. 

Deputies from the governing party added a series of last-minute exceptions 

subsequent to the bill’s approval in the third reading.743 Such exceptions included 

further limitations on access to National Security information and judicial 

proceedings. Despite its pro-transparency rhetoric, the executive branch was 

clearly putting the squeeze on its deputies. Thus it appears that in many ways 

Guatemala is one of the few cases analyzed where government was “carried” 

toward the enactment of a moderately strong law.744  

UNE resistance reinforced that of other parties. The PAN, FRG and PU also 

attempted to insert exceptions to limit access to defense information.  These 

exceptions appeared curiously broad; they included expenses of the Vice-

President, ministries of the Interior and Defense, as well as the Secretary of 

Strategic Analysis.745  

Acción Ciudadana worked closely with the news media to provide 

incentives for legislators to endorse transparency and overcome resistance.746 The 

                                                 
741“Buscarán consensos para enmiendas a iniciativa de ley de acceso a la información.” Prensa Libre. 
18 August, 2008. For example, the PU frowned upon public banks being subjected to the law, 
arguing that national banks held considerable sensitive personal information. This is a common 
resistor strategy the world over, and is reminiscent of a last minute attempt to include a habeas 
data clause in Mexico’s right-to-public information bill by a deputy from the Partido Revolutionario 
Institucional (see Mexican Chapter). The PU’s strategy represented a red herring; the bill approved 
in committee did not challenge existing secrecy laws designed to protect this sort of information. 
742 Personal interview, May, 2009. 
743 Ibid. Montenegro also discussed the exceptions in an interview: May, 2009. 
744 Another case might be that of Nicaragua, where Ortega also appeared to be “carried” toward 
enactment, even before he was elected. 
745 “Intentona para limitar ley sobre información.” Prensa Libre. 29 August, 2008. 
746 The Marroquín family is involved in the directorship of Prensa Libre, Acción Ciudadana, and 
Guatemala’s representation in the Inter-American Press Association. These connections likely had 
much to do with the close working relationship between Acción Ciudadana and the press. 
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expert testimonials of Acción Ciudadana helped the press identify “enemies”747 of 

the law. Deputies therefore found themselves under a microscope; they could not 

get away with underhanded attempts to weaken the law unless they were willing 

to be denounced.  

Play-by-play coverage was crucial and demonstrates the importance of the 

quantity of news coverage as well as quality. More coverage equals a greater 

monitorial capacity, keeping the public better up to date. And as research has 

shown, more coverage convinces politicians and citizens of an issue’s relative 

importance (Cook et al. 1983).  Press coverage also provided an incentive for 

politicians to support the law. Acción Ciudadana recruited legislators to wear 

buttons stating, “I am a transparent deputy, and I support the free access to public 

information law,” and assured them press coverage.748 News media coverage was 

voluminous, vitriolic and, as the last example illustrates, frequently exaggerated.749 

 As noted earlier in reference to Mexico and Peru, critical or even 

scandalous coverage tends to be more common in highly competitive media 

markets. Guatemala’s overall ownership concentration in the press sector is 41 

percent, even lower than Mexico’s, which stands at 45 percent. The 

competitiveness of the sector provides one possible reason for the severe tone of 

reporting. 

 On September 2, 2008, the Access to Public Information law was 

enacted by Congress. The law was surprisingly robust, especially given more than 

50 amendments to the original bill passed in committee back in July. 

                                                 
747 See for example, “El que nada oculta, nada debe temer.” Prensa Libre. 1 July, 2008. (“S/he who 
hides nothing, has nothing to fear”): “The reasons are well known: on one level, this character has 
always distinguished himself as an enemy of freedom of expression…” 
748 “Ley de Acceso a la información no contraviene la Constitución.” Prensa Libre. 21 August, 2008. 
749 A panel of more than 30 Guatemalan experts and professionals from across the political and 
social spectrum affirm the news media’s problematic tactics:”Media's excessive criticism of political 
institutions, particularly Congress and the political parties, trivializes their work in the eyes of the 
public and leads to a permanent devaluation of their accomplishments.” See Porras Castejón (2008, 
6). 
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Congressional resistance persisted until the very end— the vote was less than 

unanimous (158-107). As David Gaitán of Acción Ciudadana warned:  

 
Don’t think for a moment that this is the good will of legislators that got 
this law enacted; the political environment, pressure obliged them to pass 
it.”750  
 
The integrity of the measure appeared to have been safeguarded principally 

by a massive media effort, in combination with a handful of legislative advocates, 

such as Deputy Nineth Montenegro, and various CSOs.  

The Guatemalan case once again demonstrates the importance of 

presidential weakness and news media advocacy for the enactment of strong laws. 

Guatemala only passed a strong law because an aggressive media campaign obliged 

a weak president to do so. Similar to Uruguay and to a lesser extent Chile, the 

Guatemalan experience also underlines the contingent nature of opposition party 

support for greater transparency in government.  

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
750 Personal interview, March, 2009. 
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CHAPTER 4. CONCLUSION 

 
This chapter has shed light on the adoption of access to public information 

laws across Latin America. I evaluated the legal strength of laws, the determinants 

of their strength, and then explored the experiences of four countries that adopted 

laws of varying strength.  

Latin America’s laws vary considerably in strength, but they are, on average, 

moderately strong. In part one, an original evaluation was used to “score” laws on 

their approximate strength. Even though the regional average obtained was 2.0 / 

3.0, seven of the twelve laws fell into the “weaker” benchmarks (1.0-1.9), averaging 

1.7. These countries included Brazil, Colombia, the Dominican Republic, Ecuador, 

Honduras, Panama and Uruguay. By contrast, Chile, Guatemala, Mexico, 

Nicaragua and Peru had stronger laws, averaging 2.3. 

As we have seen, stronger laws tended to be enacted early on in a 

president’s term of office. Every law within this grouping was enacted within the 

first quarter of a president’s term. Early adoption ought to promote more fulsome 

governmental implementation and compliance. By contrast, five of the seven 

weaker” laws were enacted when presidents were in the last third of their terms of 

office. These laws, by and large, were weaker and their prospects for 

comprehensive implementation and compliance are poorer. 

Part two presented explanations for these varied results. I examined several 

alternative explanations, including whether external pressure, CSO advocacy, the 

age of the laws, countries’ level of political and economic development, 

policymaking capabilities or ideology could account for the relative strength of 

laws. None of these factors could account for the varied results observed in part 

one. I then assessed claims on how presidential control and news media coverage 

affect the strength of laws. I found that presidents with majority control of 

Congress tended to pass weaker laws and did so during the last third of their 



 
 

 

376 
 

presidencies. Conversely, weaker presidents on average passed stronger laws in the 

first quarter of their terms. These results supported my core predictions regarding 

the effects of presidential control on the timing and strength of laws.  

With respect to news coverage, more robust laws were passed in countries 

where the press produced a greater number of news items. I presented year-long 

media content analyses for six countries, which indicated that in countries with 

stronger laws (Guatemala, Chile and Mexico) news media coverage was more than 

triple what it was in countries that enacted weaker laws (Argentina, Brazil and 

Uruguay). I then explored the determinants of news media support for 

transparency laws. I found that, with some exceptions, levels of media ownership 

concentration and market centralization shaped press support for transparency. 

Countries with high media ownership concentration experienced weaker coverage, 

especially if their newspaper sectors were dominated by one firm and located in 

highly centralized markets. Both of these results lent support to my claims that 

more competitive newspaper markets will give rise to more coverage of access to 

information reform. Stronger press coverage, in turn, leads to stronger laws.  

Part three provided a final qualitative exploration of results. I presented 

case studies of four countries that achieved different outcomes on the dependent 

variable: Brazil and Uruguay passed moderately weak laws, whereas Chile and 

Guatemala enacted moderately strong laws. I found that while the press 

aggressively promoted reform in Guatemala, and supported an official initiative in 

Chile, it remained relatively passive in Brazil and Uruguay. Partly as a result, these 

latter two countries advanced weaker measures. 

In these studies I also noted tentativeness on the part of opposition 

legislators to support strong laws. This hesitancy was particularly noticeable in 

Guatemala, but it was also evident in Brazil and Uruguay and to a lesser extent in 

Chile. It is somewhat surprising that neither in Chile nor in Guatemala did a 

majority of opposition legislators aggressively push robust laws to “check” or 
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“bind” the executive. This finding suggests that opposition parties751 may be less 

interested in “checking” presidents than is commonly assumed in the literature on 

good governance and “binding” type measures. It also indicates that efforts to 

enact important reforms may rest more heavily on the shoulders of the news 

media and CSO advocates than is commonly believed. 

These studies also revealed the central importance of presidential legislative 

control. A president’s degree of control over the legislature is a more important 

indicator of a law’s prospective strength than stated commitments. The presidents 

of the Dominican Republic, Brazil, and Uruguay all included commitments to 

greater transparency in their campaign pledges, yet yielded to opponents of 

openness and advanced “moderately weak” measures late into their terms of office. 

Conversely, President Bachelet made no commitments to transparency reform in 

her 2005 electoral platform. Yet once Bachelet’s legislative support began to erode, 

she eagerly embraced sweeping reform. These results summarize a significant 

paradox that lies at the heart of my study: irrespective of a president’s stated 

commitment or ideology, the stronger the president, the less likely he or she will 

be to advance a strong transparency law.   

Shifting political conditions over the last half decade or so have had an 

impact on the strength of laws. In Honduras, President Manuel Zelaya’s ideological 

turn to the left weakened his support in Congress and led the news media752 and 

legislators to campaign for and secure a strengthening of the access to information 

law in 2007. Mexico’s law has also grown stronger in recent years under successive 

minority governments. By contrast, stronger presidents have resisted the 

strengthening of access to information laws. Argentina, for example, has seen over 

                                                 
751 Still little is known about the opposition in Latin America. According to Morgenstern, Negri and 
Pérez Liñan (Morgenstern, Negri, and Pérez-Liñán 2008, 186)remark in the conclusión of their 
recent article: “Latin America’s opposition is so little studied that we were forced to begin this 
review with definitions, our analysis uncovered crucial political roles for the legislative groups not 
aligned with the president.” 
752 Even though they had opposed the law in 2006. 
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15 legislative proposals for a comprehensive access to information law languish in 

Congress since 2003.  

Media support for laws has also changed. Nicaragua’s media originally 

campaigned fervently for a law. But now that Daniel Ortega has used various forms 

of manipulation to keep the press in line,753 coverage and advocacy of freedom of 

information have apparently disappeared and the law has fallen into disrepair. 

These examples suggest that the legal strength and operability of access to 

information laws is highly “elastic,” shifting with political currents. Although the 

chapters presented have focused on legal strength upon adoption as the dependent 

variable, the explanatory variables appear to have considerable relevance for 

operability as well. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
753 See, for example, “Reporters Without Borders writes to president Daniel Ortega about poor state 
of public freedoms.” 21 October, 2008. Reporters Without Borders. Available at: 
<http://www.rsf.org/spip.php?page=article&id_article=29030>. 
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CONCLUSION 
 
 
 
 

These questions are very nice for seminars, but if you allow me the 
intellectual indulgence...from a more Machiavellian perspective, these are 
laws presented by people who will never reach a position of power.754 

  
—Juan José Álvarez, Minister of Justice under  

     Argentine President, Eduardo Duhalde (2002-03) 
 

The quotation above reflects the central challenge of surrendering secrecy: the 

arrogance that pervades secretive political landscapes. As this study has shown, 

secrecy remains pervasive where power is concentrated, the evasive tactics of 

politicians go unexposed and the demands of transparency advocates reverberate 

little beyond the confines of seminar boardrooms and donor roundtables. 

However, when news media coverage of reform is strong and weak leaders preside, 

the cloak of secrecy will often be traded for greater legitimacy.  

I began this dissertation by examining two polar outcomes of reform efforts: 

a sweeping transparency law in Mexico (Chapter Two) and a failed comprehensive 

reform in Argentina (Chapter Three). These outcomes were then compared with 

those of eleven other nations across Latin America (Chapter Four). I marshaled 

evidence to develop a theory in which strong laws were more likely to be enacted 

under a) presidents lacking decisive control over the legislative agenda, and b) 

political systems in which the news media strongly supported reform efforts 

through voluminous coverage.  

My theory fills a void in the literature on transparency reform, which is 

both empirically and theoretically underdeveloped. Although current approaches 

point to the importance of civic advocacy and political will, they have not specified 

what it is about these factors that drives reform. While civil society organizations 

                                                 
754 Personal interview, November, 2007. 
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(CSOs) are important to promoters of reform, their influence typically reaches 

only as far as their voices. Without salient coverage in the news media it is much 

less likely that CSOs promoting transparency will have decisive influence over the 

strength of reforms adopted. Political will is also important, but in the current 

literature the degree to which such will is present or absent only appears to be 

clear in retrospect. By contrast, I propose a theory that contains predictive power: 

all else being equal, weaker presidents will be more likely to enact sweeping 

reform.  

The influence of the study’s central explanatory variables was especially 

vivid in Chapters Two and Three on Mexico and Argentina. In Mexico, the Grupo 

Oaxaca’s media-powered campaign engendered support for sweeping access to 

information reform among the executive branch and opposition parties, triggering 

a credit-claiming contest that helped bid up the strength of Mexico’s law. Vicente 

Fox (2000-06), Mexico’s “president of change,” possessed weak constitutional and 

partisan powers and experienced grave difficulties in advancing his legislative 

agenda. Fox gave up secrecy for the legitimacy he needed and Mexico enacted a 

law that has since become a global standard. By contrast, relatively weak news 

media coverage of a law in Argentina provided politicians with few incentives to 

support transparency. Shielded from broad-based exposure and criticism, 

successive Argentine presidents deployed partisan and constitutional powers to 

delay and resist the enactment of a comprehensive access to information law. Five 

years after advocates had championed a model law and nearly two years after 

receiving sanction in the Chamber of Deputies, the access to information bill was 

effectively killed in the Senate. President Nestor Kirchner (2003-2007) did issue a 

limited decree in 2003 (1172/03), but this reform may have weakened the campaign 

for a comprehensive law and transparency infrastructure. 

Ensuing developments in Mexico and Argentina reflect the extent to which 

these countries surrendered secrecy. Opacity played no small part in Argentina’s 
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descent into economic crisis in 2001-02. The country’s inability to follow through 

with a strong transparency law in the immediate aftermath of crisis has helped 

maintain a culture of secrecy and corruption in Argentina, which has contributed 

to institutional weakness and the country’s ongoing exclusion from international 

credit markets. The country’s financial missteps have led to further institutional 

erosion; the Argentine Central Bank was recently pillaged—by presidential 

decree— in order to pay back debt.755 The persistence of a strong president and a 

divided opposition in Argentina756 continue to distort policy in that country, 

privileging presidential rather than national interests. 

Despite its sweeping reform, Mexico has not shone like the “crystal 

house”757 promised by President Vicente Fox. The country’s transparency law has, 

however, cast light into Mexico’s dark recesses, prompting an ongoing struggle 

with secrecy in which federal politicians have taken few shortcuts. Progressive 

reforms strengthening the country’s transparency infrastructure culminated in 

2007 when a constitutional reform committed all levels of government to 

minimum standards for access to public information. Greater transparency has 

gradually exposed the corruption of local and state governments, which has no 

doubt helped to underwrite President Felipe Calderon’s controversial war on 

Mexico’s drug cartels. The war has undeniably led to the abuse of civil rights. But a 

balanced distribution of power among parties and strong media coverage—the 

same factors that helped ensure strong transparency reform—continue to 

safeguard minimum standards of government accountability.758  

                                                 
755 See, “Central Bank Robbery.” The Economist. 6 February, 2010. Page 42. 
756 In constitutional terms, the Argentine president is only surpassed by the Russian President. See 
Shugart and Haggard (2001, 80).  
757 President Fox used the term, “una casa de cristal,” throughout his election campaign to refer to 
the outcome of greater transparency. 
758 The Supreme Court has taken up the case of Teresa González and Alberta Alcántara, two women 
wrongly sentenced to 21 years (each) after police allegedly fabricated evidence and manipulated the 
judicial system. The PRI has called for a committee in Congress to investigate the case, in 
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Clearly, grave problems continue to afflict both Argentina and Mexico. But 

while the latter submits itself to a national purge, the former stagnates 

institutionally.  

Presidential and News Media Power 

It comes as no surprise that the concentrated nature of political power in 

Argentina has not been conducive to openness. Executives in Argentina—

presidents, governors and mayors—have few reasons to open themselves up to 

greater scrutiny and they typically have the power to block access to information 

laws. The dominance of one political party, the Partido Justicialista (PJ), has 

provided PJ leaders with even fewer incentives to reform. 

 Strong presidents in Argentina were not alone in their opposition to 

sweeping transparency reform. The cr0ss-national analysis in Chapter Four 

showed that in those Latin American countries where presidents controlled the 

legislature through partisan majorities, access to information laws were 

significantly weaker than in those countries presided over by minority presidents. 

Evidence also showed that strong presidents enacted laws late, typically during the 

last third of their terms of office. By contrast, minority governments enacted 

stronger laws on average and they typically passed them during the first quarter of 

a president’s term. These results demonstrate that whereas stronger presidents will 

tend to resist, delay, and debilitate access to information laws, weaker presidents 

will often embrace them, enacting stronger and earlier measures. This finding may 

also explain why those presidents that adopt strong laws at the outset of their 

terms also tend to do a better job of implementing them.  

These findings suggest that rather than being harbingers of legislative stasis 

and institutional decay, minority government and weak presidents may indeed 

help strengthen the quality of democracy. Whereas strong presidents are best able 

                                                                                                                                                 
collaboration with prominent human rights advocates. See, “Mexico: Supreme Court gets involved.” 
Latinnews.com, Latin American Weekly Report, 18 March, 2010. 
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to enact sweeping reforms because of their legislative faculties, this study has 

illustrated that they are least likely to do so with regard to transparency reform. 

The incentives generated under weak leaders lend themselves to commitments to 

transparency reform. And once proposed, such reform can only be opposed by 

incurring considerable political costs, especially if media attention is strong. 

Instead, parties vie for credit by bidding up the provision of public goods such as 

transparency reform. The connection between legislative weakness and good 

governance reform contains clear policy implications, as well as theoretical 

relevance for the ongoing debate regarding the virtues of majority versus minority 

balances of power. 

 Countries where majority governments held sway also tended to produce 

less news media support for access to information reform. Strong presidents in 

Argentina, Brazil, the Dominican Republic, Panama and Uruguay experienced only 

weak media campaigns for access to information, while in Chile, Guatemala, 

Mexico, Nicaragua and Peru, presidents facing uncertain legislative support were 

met by strong access to information campaigns that helped drive the enactment of 

stronger laws. Chapter Two showed why news media will tend to support access to 

information reform under weaker presidents and more competitive political 

arenas. 

The onset of minority government in Mexico beginning in 1997 marked a 

period in which power shifted from the president to Congress. Vigorous 

competition led political parties and legislators to seek out favorable publicity 

from the news media. Within this context, federal legislators could ill afford to be 

openly hostile towards the press. This resulted in greater press freedom, 

independence and influence, whereby the media, in a process referred to as 

“reverse subordination,”759 came to exercise considerable sway over the nation’s 

legislators and policy priorities. Reliable, easily gathered information of public 
                                                 
759 The term is accredited to journalist Raúl Trejo in Carreño Carlón (2004, 6). 
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relevance became of greater value to the press, especially in a highly competitive 

media market.760  

In the wake of Vicente Fox’s election to the presidency in 2000, the owners 

of Mexico’s leading newspapers on the left, center and right (La Jornada, El 

Universal and Reforma) all became strongly committed to the cause of the right-

to-information. In 2001, these newspapers joined with numerous academics, 

experts and civil society organizations under the banner of the Grupo Oaxaca to 

launch a campaign for freedom of information. During a 30 month period, El 

Universal and Reforma published an average of 12 news items per month on this 

topic. The newspapers projected the voices of advocates, engendered political 

commitments and monitored the legislative process, all of which helped to ensure 

the emergence of a strong law. 

By contrast, Chapter Three showed how the news media in Argentina failed 

to aggressively promote reform. News coverage of Argentina’s largest newspaper, 

Clarín, was weak in volume (2.8 news items per month), focus and institutional 

support. La Nación fared better, with “moderately strong” coverage (6.8 news 

items per month). Yet a decisive institutional commitment on the part of La 

Nación’s owners was also wanting. Moreover, approximately a third of this 

newspaper’s coverage was penned too late, in the last 6 months of the campaign, 

and responded to the threat of an access to information bill that jeopardized 

media interests. In Argentina the news media has not served as a sentry for 

democratic integrity or renewal. Weak coverage of policies such as transparency 

reform has undoubtedly contributed to the Argentine government’s ability to 

resist reforms in other policy areas as well.  

Concentrated political power is partly to blame. Chapter Two reviewed the 

historical evidence on how compliant media firms in Argentina enjoyed the carrots 

                                                 
760 Top four firms in Mexico account for 45 percent of the market, 14 percent below the average for 
all countries analyzed. 
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of favorable regulation, revenue and relationships with key policymakers, while 

critical firms received the stick. With some exceptions, the media in Argentina has 

been far too eager to please powerful presidents. 

These findings on the connection between presidential control and media 

support for transparency reform provide further theoretical support for treating 

the news media as a political institution (Cook 2006; Sparrow 1999; Schudson 2002; 

Iyengar and Reeves 1997). News media behavior can be explained in part by shifts in 

political balances of power. These findings are consistent with indexing theory in 

the political communication literature, which has focused principally on foreign 

policy (Bennett 1990; Hallin 1986; Baumgartner and B. D. Jones 1993; Robinson 2000; 

Wolfsfeld 1997).  

This study has also illustrated the relationship between concentrated 

ownership, centralization and media behavior. Argentina is a centralized country 

where close to a third of the population lives in one city and where media 

ownership is concentrated in a few firms. Ownership concentration and 

demographic centralization increase media familiarity with public officials, 

augment opportunities for collusion, and create the false illusion of deep access to 

quality government information. Concentration and centralization promote 

consonant coverage, diminish the diversity of views and allow officials to spot 

dissenting coverage with greater ease, making it easier for firms to be punished. 

Moreover, where competition is low and centralization high, firms and journalists 

tend to exhibit informational jealousies. As the Director of External Relations for 

Argentina’s Clarín asserted, “professional advantage is viewed to be accentuated by 

the absence of an access to information law.”761 Journalists fear that a law will 

devalue their long-cultivated sources, and oligopolistic firms seek to prevent the 

democratization of an exclusive resource— quality government information. 

                                                 
761 Personal interview, Martín Etchevers, November, 2007. 
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Chapter Four provided further evidence on how ownership concentration 

and centralization shape media support for reform. On average, the top four 

newspaper firms in countries under analysis controlled 59 percent of their 

respective markets. In countries where the news media strongly supported reform, 

this figure was ten percent lower, at 49 percent on average. In countries where the 

news media did not strongly support reform, four-firm concentration levels 

averaged 64 percent, a full 15 percent higher than in countries that experienced 

media support and enacted stronger laws, and five percent above the regional 

average. The weaker outcomes of transparency legislation in Uruguay, Panama, the 

Dominican Republic and Argentina correlate with media ownership concentration 

levels well above the regional average and these were among the most centralized 

countries under analysis. Taken together, these results suggest that high media 

ownership concentration and market centralization lead to weaker news media 

support for transparency, which in turn begets weaker laws.  

This study therefore provides empirical backing for the claim that 

concentrated news media ownership weakens the press as a political institution, 

and undermines its role in safeguarding democratic integrity (Amaral and 

Guimaraes 1994; Bagdikian 2004; Baker 2002, 2007; Cajías de la Vega and López 

1999; Compaine 2002; Compaine and Gomery 2000; Corneo 2006; Coulson and 

Lacy 2003; Djankov et al. 2003; Hollifield 2006; Horwitz 2005; Iosifides 1999; Leys 

1999; Mastrini and Becerra 2006; McChesney 1999). This study also suggests that 

the literature on media concentration should examine the degree of media market 

centralization, and not just the level of ownership concentration, because the 

former variable may also undermine media diversity and lead to cozy and collusive 

relationships between the media and the press. 

Political capture does not necessarily signify that media systems cannot and 

will not change. The Mexican press serves as perhaps the world’s most oft-cited 

example of how a captured press transformed into an independent and even heroic 
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political institution. Importantly, it has been the publishers and editors of private 

media firms, such as Reforma and El Universal that have driven change. In 

Argentina, the leading private newspaper, La Nación, promoted access to 

information reform more aggressively than the leading publicly-traded media 

corporation, Clarín. Beholden to international shareholders, a public-spirit may 

come second to the profit motive in the case of publicly-traded companies. 

Although current scholarship supports the inference that publicly-traded 

companies are more susceptible to capture than their private equivalents (see, for 

example Baker 2007, 37-41), more research is needed to generalize the hypothesis. 

The study also showed how private media firms tended to exercise greater 

influence than professional press associations. In Brazil and Uruguay, such 

journalist associations forcefully supported access to information. But most of this 

support did not translate into coverage. By contrast, in Mexico and Guatemala 

there was limited organizational support for an access to public information law. 

Instead, it was private media companies that staked out forceful editorial positions 

in these two countries. This suggests that it is vested editorial support and 

concomitant coverage that wields real influence. This influence is especially 

pronounced when firms support the same policy in a coordinated fashion and do 

not exhibit disagreement on major principles that may allow leaders to claim that 

consensus on policy does not exist. 

Yet some people question whether the media should, in fact, lobby for 

reforms. After the dissolution of the Grupo Oaxaca, the Chief Editor of El 

Universal, Roberto Rock expressed some doubts: 

We discussed what our role should be; should we be creating laws, 
stimulating debate, or just cooking the issues as they come along…and we 
said, well let’s do this, but then let’s come back to the newspaper. I had the 
doubt too, if it’s in our nature to sit with congressmen… these same 
congressmen would ask us, ‘are you an NGO, or is it the power of the 
newspaper that you represent?’762 

                                                 
762 Personal interview, September, 2007. 
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Rock raises important questions about the role of the news media within a 

democracy. Other Mexican media experts, such as José Carreño Carlón (2004, 6), 

go even further. Carreño Carlón views the news media as bullying politicians in a 

certain sense.  He sees "diluted political power prostrate before an oversized 

media.” Yet whatever its dangers, a press that champions citizens’ rights is 

eminently preferable to a press that remains silent as political leaders 

systematically ignore demands and evade responsibilities.  

Media advocacy of reform is needed to compensate for several glaring 

deficiencies on the part of more traditional political actors. CSOs, for example, 

often have limited influence and legitimacy. Chapter Two illustrated how leaders 

in Argentina perceived a hidden first world agenda in CSOs’ support for anti-

corruption policy (Saba 2006). In the case of Argentina, these accusations were not 

without basis: the country’s overabundant CSO sector is generously provisioned by 

large influxes of donor capital. Around the developing world, foreign-funded CSOs 

risk being perceived as the minions of first world interests763 (Wiarda 2003, 99-

106). By advancing the same agenda, the news media gives these organizations 

renewed legitimacy. 

When the media adopts a strong transparency reform agenda it tends to 

take on the traditional role played by parliamentary opposition. The experience of 

Argentina and the case studies of Chapter Four showed that support for 

transparency among opposition parties is unreliable. In Argentina, opposition 

legislators were too riven by divisions and defections to secure an early approval 

                                                 
763 Recently, similar suspicions have arisen in the Nicaragua. The New York times reports: ”Officials 
have talked about introducing legislation to prohibit nongovernmental groups from engaging in 
‘political’ activities — it would be permissible, for instance, to feed the poor, but not to work to 
change antipoverty policy. Government officials are also discussing instituting a requirement that 
all foreign donations (which finance virtually every organization in Nicaragua) be approved by the 
foreign ministry.” See, “The Many Stories of Carlos Fernando Chamorro.” New York Times 
Magazine. 20 March, 2009. The suspicion of CSOs appears to be more common among left-leaning 
leaders. 
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for the access to information bill in the Chamber of Deputies. Meanwhile, old-

guard parties in Uruguay and Guatemala clung to secrecy to protect historical 

secrets or shield business dealings. Even in Chile, the opposition UDI did not act 

as the forceful advocate of openness as one might reasonably expect. These 

findings provide a reason to assess on a case-by-case basis the common 

assumption that opposition parties will automatically seek to check the party in 

power. Undependable opposition-based support for reform and weak legislative 

oversight mean that media advocacy is crucial. 

Yet the media itself is a rather inconsistent watchdog and champion of 

reform. Chapter Four’s cross-national analysis showed how the news media only 

inconsistently supported reform across countries. While the media led campaigns 

in Mexico, Guatemala and Peru, the Chilean media only supported reform once 

the country’s president came on board. Similarly, Guatemala’s media remained 

silent on the issue until 2008, even though a CSO-based advocacy campaign had 

lobbied for a law since 2001. Taken as a whole, the countries analyzed suggest that 

the media’s support for this key democratic reform is highly contingent on 

political and market conditions: the media will be less disposed to make demands 

in countries that have strong, controlling presidents and concentrated and 

centralized media markets. My findings therefore lend credence to the idea that 

politics continues to be the “primary definer” of news media behavior (Hall 1978). 

Findings also suggest that the accountability function of a news media involves not 

just acting as a watchdog and digging up individual abuses, but also covering 

prospective reforms that represent potential solutions to systemic problems. 

This study contributes to the literature on comparative politics by bringing 

in the news media as a central explanatory variable. The vast majority of the 

comparative politics literature that deals with the news media has treated the 

press as a dependent variable (Alves 2005; Blankson and Murphy 2007; Ferreira 2006; 

Fox 1989, 1997; Gunther and Mughan 2000; Hackett and Zhao 2005; Hallin and Mancini 
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2004; Hughes 2007; Jakubowicz; A. Jones 2002; Milton 2001; Rockwell 2007; Rockwell and 

Janus 2003; Skidmore 2001; Sparks 2005; Tettey 2006; Waisbord 2000b, 2000a). A few 

studies have contended that the press has served as an engine of reform (see, for 

example, Lawson 2003), but they have focused mainly on how the news media 

have accelerated the atrophy of authoritarian systems, rather than the conditions 

under which the media contribute to institution-building reform. 

Directions for Future Research 

The findings of this study speak to the hundred-odd countries yet to adopt 

transparency and access to information laws, to donors promoting greater 

transparency,764 and to the many nations that ought to be contemplating 

strengthening reforms. The findings suggest that the prevailing approaches to 

transparency reform may be casting resources too broadly and thinly. Instead, 

efforts should center on strengthening the key drivers of good government reform: 

reforming media systems and institutions that control the distribution of political 

power. The proviso here is that it is extremely difficult to reform these institutions.  

Efforts to reform the news media inevitably lead to accusations that 

government is trying to impose “gags,” as I discussed in both Chapters Two and 

Three. This problem appears to be universal and largely intractable throughout 

Latin America. It is difficult to encourage legislators to support media reform when 

they depend so heavily on the media’s good graces for reelection. Nevertheless, 

governments can influence media behavior in a variety of ways. Concentration 

levels, for example, may be brought into check through regulation and 

transparent, deliberate outlays of state advertising. To its credit, Argentina enacted 

media reform in 2009, in a measure that was largely imposed by a powerful 

President.765 The ultimate outcome of this reform has yet to be seen, however.   

                                                 
764 I define a donor as any non-national organization that supplies resources for development 
purposes to other countries, including money or other forms of assistance. 
765 See, “Senate Approves Media Reform Bill.” Latinnews.com, Latin American Weekly Report, 15 
October, 2009. 



 
 

 

391 
 

It appears that two types of reform may be needed to encourage political 

systems to embrace good government reforms. The first is relatively simple but 

difficult to execute: limiting presidential power. Strong presidents may have been 

required to drive through first and second generation democratic reforms, but 

within the current political context they frequently appear to be more 

destabilizing than beneficial. The second needed measure would be to adopt an 

electoral reform that might give rise to a party system conducive to effective policy 

deliberation and moderate distributions of power.  

New Zealand is a good example of a country with such a system. It has 

consistently ranked among the least corrupt and most transparent countries in the 

world and its access to information law is widely perceived as an international 

model.  According to New Zealand’s Minister of Justice, Annette King, the primary 

reason for her country’s stellar good government performance was its 1996 

adoption of a Mixed-Member Proportional Representation (MMP) electoral 

system. King claims that MMP has led to fewer majority governments, a more 

balanced distribution of power, and “more debate, more consensus, and more 

national dialogue about governmental policies before they are enacted” (see, for 

example, Lawson 2003). Coincidentally, Mexico adopted a virtually identical MMP 

system in 1996-97 (Molinar Horcasitas and Weldon 2003). While these examples 

suggest that more research is needed to understand how electoral systems 

contribute to good governance reform, they reinforce this study’s assertion that 

minority government appears to be a driver of strong good governance reform.  

In order to generalize the results of this study, the findings presented here 

require statistical testing on a larger number of cases. Methodologically, this study 

also reveals the need to develop more precise measurement tools to assess the 

strength of access to information laws and the long run operational effectiveness of 

such laws. While the focus of this study was exclusively on explaining the legal 

strength of laws, it would be interesting to see whether the variables identified 



 
 

 

392 
 

here can also explain the long run operational effectiveness of laws. A few 

examples suggest that they might. As we have seen, in the last few years Mexico 

has strengthened an already strong law thanks in part to consistently weak 

presidents and strong media support for reform.  Presidential strength and media 

activism also have played a role in the strengthening of access to information in 

the U.S. The original 1966 law enacted under Lyndon B. Johnson’s was weak,766 but 

major reforms in 1974,767 1976, 1996768 and 2007769 under legislatively weak 

presidents much improved the functioning of the U.S. Freedom of Information 

Act. The media has been particularly instrumental in promoting reform. In the 

2007 reform, The Sunshine in Government Initiative,770 which was composed of nine 

large national media associations, helped coordinate coverage among associated 

publications. The Initiative helped secure commitments from Democrat 

congressional leaders for a reform to the secrecy infrastructure erected by the Bush 

administration. 

  While compliance with its dictates is perhaps the more important indicator 

of strength for an access to information law, the adoption of a strong law may 

usher in a slow process of “reverse-engineering,” much like the one Mexico has 

been undergoing for almost a decade. Disclosure requirements stimulate a 

                                                 
766 The law was enacted under the majority Democrat government of President Johnson after news 
media supporters and legislative entrepreneurs had lobbied for more than 15 years. See, Archibald 
(1993), or for a more extensive account, Kennedy (1978). 
767 Under the divided government of Republican President, Gerald Ford. the Democrats dominated 
both Houses of Congress. The 1976 reform took place under the divided government of President 
Jimmy Carter. 
768 President Bill Clinton enacted E-FOIA reforms in 1996, shortly after losing both Houses of 
Congress to the Republicans in 1995 elections. 
769 The 2007 reform occurred subsequent to President George W. Bush’s 2006 loss of majorities in 
both the House and the Senate. 
770 The Sunshine in Government Initiative was composed of the American Society of Newspaper 
Editors, the Associated Press, the Association of Alternative Newsweeklies, the Coalition of 
Journalists for Open Government, the National Association of Broadcasters, the National 
Newspaper Association, the Newspaper Association of America, Radio-Television News Directors 
Association, Reporters Committee for Freedom of the Press, and the Society of Professional 
Journalists. 
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professionalization of the public sector by improving the pervasiveness of 

information technology,771 archiving methods, the training of officials, stimulating 

more careful policymaking processes and encouraging greater government-public 

interaction. These processes are particularly beneficial for countries with low state 

capacity. Thus, despite those who doubt whether underdeveloped countries can 

successfully implement freedom of information regimes (see, for example, Roberts 

2006, 110-117), it is perhaps not the implementation of these laws themselves that 

matters most but rather the institutional groundwork that they help to drive 

forward.  

The requirements of a long-lasting surrender of secrecy are numerous and 

extend far beyond simply adopting a strong freedom of information law. Openness 

requires strong institutions, dispersed political power, an educated populace and a 

change in political culture the likes of which most advanced democracies have yet 

to attain. This dissertation has focused on a small but important piece of this 

process, the adoption of a law that addresses the issue of secrecy frontally. 

Freedom of information laws may not function effectively right away, but a strong 

freedom of information law on the books is better than a window-dressing law or 

no law at all. Moreover, expectations that laws will serve as windows into 

government are not likely to fade. Transparency and access to public information 

laws signal credibility and serve as useful tools for economic and democratic 

advancement. 

 

 

 

 

                                                 
771 According to Mexico’s IFAI Commissioner, Juan Pablo Guerrerro (2007, 1): “The most relevant 
component for the implementation of the Federal Law for Transparency & Access to Information 
(LAI) in Mexico approved in 2002 and enacted in June 2003 has been the use of Internet 
technology. So far, nothing has proven to be more important.” 
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APPENDIX 
EVALUATING ACCESS TO PUBLIC INFORMATION LAWS 

  
 

Organization of the appendix 
The first section of the appendix discusses the purpose, methodology, and design 
of the Michener Index. The second component is the evaluation itself, consisting of 
six categories of questions on legal features. A table then presents the scores 
earned by countries’ laws. Finally, individual qualitative assessments are provided 
for each country in order to justify scores assigned. 

 
Purpose 
The evaluation scores the strength of access to information laws on their legal 
strength (face value legal value) relative to international standards of better 
practice. It scores laws based on the measures first enacted, as opposed to the 
strength of laws subsequent to later reforms. The standards incorporated into the 
evaluation are derived from a) model access to information legislation;772  b) an 
analysis of the provisions of advanced national access to information laws; c) the 
advice of experts sourced in the existing literature and obtained through personal 
interviews and email communication. The evaluation is designed to be a reliable 
and replicable approximation of legal strength. 

 
Design and Measurement 
Laws are scored on the answers they provide to 35 questions designed to evaluate 
criteria found in better practice laws. These questions are divided into 6 different 
categories on which the law is assessed: 
 a) Scope: 8773 questions  
b) Procedural Guarantees: 7 questions  
c) Duty to Publish and Promote Openness: 4 questions     
d) Exceptions: 7 questions 
e) Appeals: 6 questions 
f) Sanctions and Protections: 3 questions 
                                                 
772 Model legislation and legal principles were derived from a model law elaborated by Article IXX, 
and available at: <http://www.article19.org/pdfs/standards/modelfoilaw.pdf>; 
a model bill posted by the Commonwealth and available at:  
< http://www.thecommonwealth.org/shared_asp_files/uploadedfiles/%7BAC090445-A8AB-490B-
8D4B-F110BD2F3AB1%7D_Freedom%20of%20Information.pdf>; 
and model legislation posted at Right2info.org: <http://right2info.org/international-and-regional-
law-standards>. Principles on the Right-to-Know from the Open Society Justice Initiative. 
773 The following sections will explain that scope will either have 8 or 12 questions. Only 8 questions 
for a law lacking a central oversight body, and 4 more questions to evaluate such a body in laws 
that provide for one. 
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Questions are assigned clear benchmarks for scoring, which are based on the 
following ordinal scale: 

   
1---------------------2----------------------3 

  Weak         Moderate           Strong 
 

Interpreting Results 
In order to avoid indecisive interpretations, the evaluation explicitly divides the 
laws into two camps, strong and weak:  

 
1.0—1.4--------------1.5—1.9-------------2.0—2.4--------------2.5—3.0 

    Weak             Moderately Weak   Moderately Strong          Strong 
 
Overall scores are calculated by taking the sum of points scored in all questions 
and dividing by the number of questions: 
e.g. The country of Tropicland scores 81 points in 35 questions: Overall score is (81/35) or 
2.4. It may be said that Tropicland has a “moderately strong” law. 
I have supplemented the purely quantitative analysis with a qualitative 
“Accompanying Written Assessment” for each law, in order to specify the 
reasoning behind each score assigned.  
 
Challenges and Considerations in the Evaluation’s Design 
The evaluation was designed with two principal goals in mind: 
 
 First 
The first goal is to measure the degree of strength of a law without getting 
bogged down in finite measurement discrepancies. It is awkward enough 
assigning scores to laws that involve complex questions of legality. To this end, 
the scale chosen is a 3 point ordinal scale. Questions are posed in an attempt to 
avoid binomial yes or no answers to the greatest extent possible (the evaluation 
has only two such questions), while at the same time minimizing subjective 
interpretations that a larger scale (e.g. a seven point scale) might imply.  
An associated goal was to avoid an excessively long and detailed evaluation. 
Time considerations for evaluating laws were of particular concern. As a result, 
one question may incorporate different, related issues. Admittedly, this tends 
to conflate disparate legal issues. To this valid criticism I respond with two 
apologetics: 1) the most important issues are parsed out into their own 
questions; and 2) the ordinal measurement system is able to address multiple 
features of laws; stronger laws speak to more issues and earn higher scores.  
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The evaluation was also designed to “weigh” categorical aspects in a manner 
that would reflect the commensurate importance of each set of categories. 
Thus the category on Exceptions has more questions and more points than the 
category on Sanctions and Protections. To weigh each question differently in 
accordance with an interpretation of relative importance would have been even 
more contentious and problematical. The importance of any given category is 
hard to compare to that of another. Clarity of procedures may be just as 
important as the list of exceptions to disclosure. The issue of scoring by weight 
was simply too subjective, and I instead opted to provide the evaluation with a 
“structural weighting”, whereby sections considered to be more important 
received more questions. 
 
 Second 
The comparison of laws that provide for oversight bodies (i.e. information 
commissioners) and those that do not, represented a key challenge. Strong 
information commissioners perform tasks that are difficult to accomplish 
without them. It is therefore difficult to compare the the “have” laws with “have 
nots.” The present evaluation asks four additional questions of laws that 
provide for oversight bodies. These questions seek to assess the relative 
independence and legal powers of oversight bodies. Here, 35 questions are 
asked of laws without such institutional mechanism, and 39 questions of laws 
that do provide for oversight bodies. The evaluation is designed to “level the 
playing field” to the extent possible: laws without oversight bodies will tend to 
score lower on questions posed in the sections on “Scope”, “Duty to Publish 
and Promote Openness” and “Appeals.” Laws with oversight bodies will tend to 
earn better overall scores on the evaluation. But this is not necessarily what 
occurred. Two countries, Uruguay and Honduras scored below the average 
despite the presence of oversight bodies.  
 
Other Issues 
Other comparative dilemmas were difficult to address. For example, this 
evaluation assumes that laws include details that may not be stated in the texts 
of older laws. Some older laws may, in practice, implicitly incorporate the 
explicit principles of newer laws, such as for example, the duty to assist 
applicants. Thus a law such as Canada’s (1983) may score lower in some aspects 
than a newer law, such as Guatemala’s (2008). This issue is less relevant to 
Latin America, where laws were enacted within a similar time frame. 
Colombia’s law (1985), however, represents the one clear exception. This 
problem was difficult to resolve. 
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Michener Index for the Evaluation of Access to Public Information Laws774 
 
 Basis Rules for Scoring: 

• If a provision clearly lends itself to discretion or secretive 
behavior, one point will be subtracted, independent of how the 
evaluated criterion otherwise measures up to standards of better 
practice. 

• With no answer clearly implied or stated in the text of a law, a 
score of 1 (one) will be assigned. 

 
 a) Scope 
1• To what degree does the law clearly define 1) what constitutes a 

record/information? and 2) which public entities are subject to requests? 
1—The law does not define what constitutes a record/information or which public 

entities are subject to requests. 
2—The law defines what constitutes a record/information and which public 

entities are subject to requests in a vague or ambivalent manner. 
3—The law defines what constitutes a record/information and which public 

entities are subject to requests in a clear manner. 
  
2• To what degree does the law state an intent of maximum disclosure? 
1—The law does not include a stated intent, or the intent implies secrecy. 
2—The law’s stated intent of maximum disclosure is vague, ambivalent, or weak.  
3—The law’s stated intent of maximum disclosure is clear and strong. 
 
3• Is a justification needed for making a request (principle of non-discrimination)? 
1—A justification is needed to make a request or one is implied. 
2—A justification is not explicitly needed but the principle of non-discrimination 

is not clearly stated. 
3—A justification is explicitly prohibited by a statement of of non-discrimination. 
  
4• To what degree does the law test the secrecy provisions of other laws to its list 

of exceptions from disclosure?  
1—The law does not test the secrecy provisions of other laws to its list of 

exceptions. 
2—The law tests the secrecy provisions of other laws to its list of exceptions, 

although exceptions explicitly exempt laws with secrecy provisions from 
disclosure.  

                                                 
774 Evaluations are based on the laws at the time of passage, which may not include subsequent 
reforms. 
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3—The law tests the secrecy provisions of other laws to its list of exceptions to 
assess whether information can be exempted or not. 

 
5• To what degree is the scope of the law broad? 775  
1—The scope of the law permits applicants to make requests to either NGOs or 

companies that are majority-owned by non-state actors; or the scope of the law 
limits disclosure obligations to only part of the executive branch at the federal 
level. 

2—The scope of the law is vague or ambivalent, or lacks disclosure obligations for 
any of the following: educational institutions, contractors, state-owned 
enterprises, or the federal legislature or judiciary. 

3—The scope of the law includes at least all of the criteria listed for a score of 2 
(two). 

 
6• To what degree does the law extend to the records of state-owned-enterprises 

(SOEs) and government contractors?  
1—The law does not extend to SOEs and government contractors, or it subjects all 

companies receiving any resources from the state to disclosure obligations. 
2—The law extends to either SOEs or government contractors but not both. 
3—The law extends to both SOEs and contractors.  
 
7• To what degree are autonomous state institutions, such as electoral colleges and 

the Central Bank, subject to the law? 
1—Autonomous state institutions are not subject to the law. 
2—Autonomous state institutions are only partially subject to the law, or the law 

explicitly defers to another legal document (another law or the constitution). 
3—Autonomous state institutions are subject to the law. 
  
8• To what degree does the law provide an oversight body (i.e. information 

commissioner or council) that meets better practice standards? In other words, 
is there an agency in place to handle appeals, whose decisions are binding, 
which regulates classification and procedure, supervises implementation, 
administrates the law and its records, receives public input, educates and 
trains, publicizes and promotes the law, investigates, sanctions,776 enforces, 
recommends and reports to parliament, among other functions? 

                                                 
775 A strong law can make implementation difficult, and therefore does not constitute an 
unconditional virtue, especially in countries where institutional and technical capacities are known 
to be weak. Some argue for graduated laws, where branches and levels of government are added to 
the regimentation of the law over time. The Mexican law is an example of this process. 
776 The existence of an oversight body is a critical feature of any right-to-know law, and therefore 
questions relating to such a mechanism appear in several categories. In this way, laws with 
oversight bodies tend to receive higher scores.  
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1—The law provides for no oversight body. 
2—The law provides for a weak oversight body, whereby independence or 

competence is compromised, or the oversight body does not at least resolve 
appeals and perform at least two of the activities listed above. 

3—The law provides for a strong oversight body, whereby independence and 
competence are assured, appeals are resolved, and the oversight body performs 
at least four of the activities listed above. 

 
(Questions 9-12 are only to be answered for laws that provide for oversight 

bodies) 
 
9 To what degree is the process for appointing the oversight body subject to the 

approval of the federal legislature?  
1—The appointment process for the oversight body does not subject candidates to  

approval in the federal legislature. 
2—The appointment process for the oversight body subjects candidates to 

approval in the federal legislature by at least a majority vote in one chamber. 
3—The appointment process for the oversight body subjects candidates to 

approval in the federal legislature by at least a two-thirds majority vote in one 
chamber, and the process minimizes politicization. 

 
10 Do the standards for oversight body appointees meet better practice 

standards (e.g. independence and professionalism)? 
1—The standards for oversight body appointees are not stated or anyone can be 

appointed. 
2—The standards for oversight body appointees are based on the history and 

competence of candidates 
3—The standards for oversight body appointees are based on the history and 

competence of candidates, and appointees are explicitly barred from holding 
any other employment contract while appointed to the oversight body.777 

 
11 To what degree is the oversight body’s funding protected from interference?  
1—The oversight body’s funding is not vetted by the legislature. 
2—The oversight body’s funding is vetted by the legislature. 
3—The oversight body’s funding is explicitly decided in collaboration with the 

oversight body’s directors, and the budget is vetted by the legislature. 
 
12 To what degree does the law uphold legal independence or autonomy of the 

oversight body?  
                                                 
777 Commissioners who hold other jobs cannot fulfill their roles with the dedication expected of 
better practice oversight body commissioners.  
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1—The law does not uphold the legal independence or autonomy of the oversight 
body. 

2—The law does not uphold the legal independence or autonomy of the oversight 
body, but the law upholds the oversight body’s independence or autonomy in 
decision-making competence. 

3—The law upholds the legal independence or autonomy of the oversight body or 
there is substantial evidence of formal and informal mechanisms that insulate 
the oversight body against undue influence by other parts of the state. 

 
b) Procedural Guarantees 
1• To what degree are procedures for requests clearly articulated? 
1—Procedures for requests are absent or there is a need to justify a request. 
2—Procedures for requests are vague, ambivalent, or incomplete.  
3—Procedures for requests are clear and complete. 
 
2• To what degree is the process for requests user-friendly? 
1—The process for requests is difficult to comply with, vexatious, includes vague or 

ambivalent procedures, or there is a need to justify a request.  
2—The process for requests includes no duty to assist applicants. 
3—The process for requests includes a duty to assist applicants. 
 
3• Does administrative silence mean a request has been received? 
1—Administrative silence means the request was not received. 
2—Administrative silence can be legally interpreted as a positive receipt of a 

request. 
3—Administrative silence can legally be interpreted as a positive receipt of a 

request, but the body is under a positive duty to send a receipt of request. 
  
4• To what degree do timeframes for a response, extension and notifications 

comply with better practice standards (the “principle of opportunity”)? In other 
words, are requests expedited as efficiently as possible?  

1—Timeframes for a response or an extension exceed 30 days, or the timeframes 
for a response are 6 days or less, or have one of the following: unlimited 
extensions or extensions without the obligation to contact the applicant before 
the first period expires. 

2—Timeframes for a response are from 7 to 30 days with one possible extension 
not to exceed 30 days. The applicant must be notified of the need for an 
extension before the first period expires. 
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3—Timeframes for a response are equal to or less than 20 days, a notification of 

positive receipt of a request and the intent of the public body must be provided 
to the applicant within 10 days of receiving a request with one possible 
extension not to exceed 20 days, in which the applicant must be notified of the 
need for an extension before the first period expires and provided with a 
grounded reason why the extension is needed.  

 
5• What explanation must be provided to the applicant by the agency if the 

requested information is withheld?  
1—No explanation must be provided to the applicant if the requested information 

is withheld. 
2—An explanation must be provided to the applicant if the requested information 

is withheld.  
3—An explanation must be provided to the applicant if the requested information 

is withheld, including the grounds for withholding, which must abide by the 
exceptions listed in the law.  

 
6• To what degree can applicants choose between different mediums for 

requesting and receiving a response (paper, email, fax, in person consultation)?  
1—Applicants cannot choose the mediums for requesting and receiving a response.  

Or, the applicant is permitted to leave government premises and reproduce 
records unsupervised. 

2—Applicants choose between more than one medium for either requesting or 
receiving a response, but not for both procedures. 

3—Applicants choose between more than one medium for requesting and 
receiving a response. 

  
7• To what degree are fees levied on applicants? 
1—Fees are levied for finding, recovery or administrative procedures other than 

reproduction. Or, the applicant is permitted to leave government premises and 
reproduce records unsupervised. 

2—Fees are levied only for reproduction of materials, and at a reasonable cost (e.g. 
no more than 20 percent above the average cost of local photocopying, 
scanning or other forms of recording services). Or fee structures are vague or 
ambivalent. 

3—Fees are levied in-line with better practices: services are free of charge, or fees 
only apply to reproduction and are limited to the cost of materials and are 
based on clear stated rules.  
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c) Duty to Publish and Promote Openness 
1• To what degree does a central authority—e.g. an information commissioner or 

government authority— possess the mandate and means to promote knowledge 
dissemination among the public and educate and train government officials?  

1—A central authority does not exist or or does not possess the mandate and  
means to promote knowledge dissemination among the public. 

2—A central authority possesses the mandate and means to promote knowledge  
dissemination among the public, but does not educate or train government 
officials. 

3—A central authority possesses the mandate and means to promote knowledge  
dissemination among the public and educates and trains government officials. 

 
2• To what degree are agencies obligated to publish information about their 

activities?  
1—Agencies are not obligated to to publish information about their activities. 
2—Agencies are obligated to publish information about their activities. 
3—Agencies are obligated to publish information about their activities, including  

their use of state resources in at least three areas: budgets, forecasts, 
expenditures, salaries, contracts, investments, project costs, concessions, 
contests for contracts, among other uses of state resources. 

 
3• To what degree must regular reports be presented to a reviewing authority (e.g. 

reports from an information commissioner to the legislature, or from 
individual agencies to the legislature)? 

1—Regular reports must be presented to a reviewing authority within the executive  
branch. 

2—Regular reports must be presented to a reviewing authority within the 
legislative branch.  

3—Regular reports must be presented to the legislature and the law specifies what 
the report ought to include. 

 
4• Does the law require the appointment of information officers or their 

equivalents? To what degree are these authorities directly responsible for 
attending to applicants, among other duties such as training)?  

1—The law does not require the appointment of information officers or their  
equivalents.  

2—The law requires the appointment of information officers or their equivalents.  
3—The law requires the appointment of information officers or their equivalents 

and duties in addition to attending to applicants are specified. 
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d) Exceptions 
1• Do exceptions include Harm Tests? In other words, when classifying 

information, is the potential public benefit of information weighed against the 
information’s potential to cause public or private harm? 

1—Exceptions do not include Harm Tests. 
2—Exceptions include two or more Harm Tests. 
3—All exceptions include Harm Test with only one or no exceptions, and tests 

reflect the same general level of harm. 
 
2• Do exceptions include Public Interest Override (PIO) tests? In other words, if 

the public benefits of access outweigh the public benefits of keeping the 
information secret, then access should be prioritized. 

1—Exceptions do not include PIO tests. 
2—Exceptions include two or more PIO tests. 
3—All exceptions include PIO tests with only one or no exceptions, and tests 

reflect the same general level of public interest. 
 
 3• Are responses beholden to the principle of severability? In other words, can 

records be either “severed” or certain sections “blacked-out” to provide 
applicants with partial information? 

1—Responses are not beholden to the principle of severability. 
2—Responses are partially beholden to the principle of severability, a vague or 

ambivalent severability clause exists, or a severability clause is built into 
another provision and does not stand alone. 

3— Responses are clearly beholden to the principle of severability. 
  
4• To what degree do timeframes for releasing reserved records (classified, secret) 

and extended reserve periods meet better practice standards? 
1— Timeframes for releasing reserved records exceed 15 years for an initial reserve 

period and extended reserve periods are without apparent limits or the total 
reserve period exceeds 30 years. 

2—Timeframes for releasing reserved records are 15 years or less for an initial 
reserve period and extended reserve periods do not exceed 30 years total. 

3— Timeframes for releasing reserved records are 12 years or less for an initial 
reserve period and extended reserve periods do not exceed 25 years total. 
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5• To what degree does the “exceptions from disclosure” justifiably exempt 
sensitive information from disclosure? This information includes the following 
better practice exemptions:  

• personal information  • legal privilege [ongoing cases]   • national financial 
stability     • endangering the health and safety of an individual • national 
defense and security    • commercial and confidential financial information 

1— Exceptions from disclosure contain all of the following problems: two or more 
exemptions are missing or exemptions clearly lie outside of better practice 
standards (e.g. cultural secrecy).  

2—Exceptions from disclosure contain only one or no missing exemptions. 
3—Exceptions from disclosure contain all justifiable exemptions and the secrecy 

statutes of other laws are subject to being tested and overriden by the law. 
 
6• To what degree are exceptions specific as opposed to general or ambivalent? 
1—Exceptions are vague and ambivalent. 
2—Exceptions are somewhat general. 
3— Exceptions are specific. 
 
7• Is it prohibited to reserve records relevant to real or potential human rights 

abuses? 
1—No. 
  —This is a binary question, either a “yes” or “no” is required. 
3—Yes. 
 
e) Appeals 
1• To what degree does the system facilitate the resolution of appeals or 

complaints? In other words, does the body accept and resolve, investigate, 
sanction, enforce, and mandate redress, restitution, or necessary changes? 

1—The system does not facilitate the resolution of appeals and complaints. 
2—The system facilitates the resolution of appeals and complaints by providing a 

limited internal appeal followed by a recourse to the court system. 
3— The system facilitates the resolution of appeals and complaints through an 

independent oversight body that handles appeals, complaints and ultimate 
recourse is to the court system. 

 
2• To what degree is the procedure for filing an appeal user-friendly? 
1—There are no procedures for filing an appeal, or procedures are vexatious,  

vague or ambivalent. 
2—The procedure for filing an appeal is clear and straightforward, but there is no  

specific assistance available. Or the law defers to the courts. 
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3—The procedure for filing an appeal is clear and straightforward and there is 
specific assistance available. 

 
3• To what degree do appeal timeframes and responses agree with better practice  

standards? 
1—Appeals must be lodged within 5 days or less. Over 90 days is allowed for a full 

response after the appeal body has received the appeal. Or the law defers to the 
courts. 

2—Appeals must be lodged within one week or less. Under 90 days is allowed for a 
full response, with justified extensions should be no more than double this 
period. 

3—Appeals must be lodged within 20 days or less. Under 90 days is allowed for a 
full response, a notification of intent is given, and extensions should be no 
more than double this period. 

 
4• To what degree do justifications for filing a complaint or an appeal meet better  

practice?  
1—Justifications for filing a complaint or an appeal are prohibitively narrow. 
2—Justifications for filing a complaint or an appeal must be grounded within the 

law’s list of exceptions; or complaints are not addressed within the law; or the 
law defers to the courts. 

3—Justifications for filing a complaint or an appeal are not required. 
 
5• To what degree do the grounds for rejecting or upholding an appeal meet better 

practice? Does the burden of proof for an appeal rest on government? 
1—The grounds for rejecting or upholding an appeal are prohibitively narrow, or 

the burden of proof rests on the appellant. Or, the law defers to the courts. 
2—The grounds for rejecting or upholding an appeal are vague or ambivalent. The 

burden of proof rests on government.  
3—The grounds for rejecting or upholding an appeal are clearly laid out and the 

burden of proof rests of government. 
 
6• To what degree do recourses for a denied appeal meet international standards?  
1—Recourses for a denied appeal must be made to the same public body that 

denied information in the first place. 
2—Recourses for a denied appeal defer to the court system or they are handled by  
 an oversight authority. 
3—Recourses for a denied appeal are handled by an independent oversight  

authority, with final recourse to the courts. 
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 f) Sanctions and Protections 
1• To what degree does the list of administrative “offenses” against the law comply 

with those established in international better practice? These typically include 
hiding, destroying, or denying non-excepted records, failing to comply with 
time limits, charging excessive fees, and knowingly providing applicants with 
reserved information (bad faith disclosures). 

1—Administrative “offenses” against the law are left undefined, or offenses include 
provisions that will strongly incline officials towards non-disclosure. 

2—Administrative “offenses” against the law are defined in vague or ambivalent 
terms or the degree of sanction for an offense may incline officials towards 
non-disclosure. 

3—Administrative “offenses” against the law are clearly defined and follow better 
practice; in other words, they imply to the furthest extent possible that officials 
will not tend toward secrecy, but rather maximum disclosure.  

 
2• To what degree do sanctions for public bodies and individual public officials 

who commit offenses comply with better practice (e.g. fines or dismissals for 
repeat offenders)? 

1— Sanctions for public bodies and individual public officials are unreasonably 
harsh or lenient, or sanctions include items not found in better practice laws. 

2—Sanctions for public bodies and individual public officials are vague, 
ambivalent, or incomplete. 

 3—Sanctions for public bodies and individual public officials are moderate in 
terms of degree, and address the issues of repeat offenders and 
redress/restitution. 

 
3• To what degree are adequate protections provided for whistleblowers and public 

servants who mistakenly disclose reserved information (good faith 
disclosures)?  

1—Inadequate protections are provided for whistleblowers and public servants 
who mistakenly disclose reserved information. 

2—Partial, vague or ambivalent protections are provided for whistleblowers and 
public servants who mistakenly disclose reserved information. 

3—Adequate protections are provided for whistleblowers and public servants who  
mistakenly disclose reserved information.  

 
Total Score:_____/_____=_____ 
 
 



 
 

 

407 
 

Criterion 1 2 3 4 5 6 7 8 9 10 11 12 Total Possible Average

Scope
Brazil 2 2 3 1 1 1 1 1 12 24 1.5
Chile 2 2 3 1 1 1 2 3 3 2 3 3 26 36 2.2
Colombia 1 1 3 1 2 2 1 1 12 24 1.5
Dominican Rep 1 1 1 1 2 2 2 1 11 24 1.4
Ecuador 3 3 2 1 1 3 2 2 17 24 2.1
Guatemala 3 3 3 1 3 1 3 1 18 24 2.3
Honduras 2 3 2 1 1 3 2 3 2 2 2 2 25 36 2.1
Mexico 2002 3 3 3 2 2 1 3 3 3 3 3 2 31 36 2.6
Nicaragua 3 2 3 3 3 3 3 2 22 24 2.8
Peru 2 2 3 1 3 3 3 1 18 24 2.3
Panama 3 2 3 2 3 1 3 1 18 24 2.3
Uruguay 2 2 3 1 2 1 1 2 1 2 1 1 19 36 1.6
AVERAGE 2.27 2.18 2.64 1.36 2.09 1.91 2.27 1.8 2.3 2.3 2.3 2 20 28 2.1

Procedures and Guarantees
Brazil 2 3 1 2 3 2 2 15 21 2.1
Chile 3 3 1 3 3 3 3 19 21 2.7
Colombia 1 1 3 2 2 1 2 12 21 1.7
Dominican Rep 1 1 1 3 3 2 1 12 21 1.7
Ecuador 2 2 1 2 1 1 1 10 21 1.4
Guatemala 3 2 3 3 3 3 3 20 21 2.9
Honduras 2 2 1 1 2 3 2 13 21 1.9
Mexico 2002 3 3 3 3 3 2 3 20 21 2.9
Nicaragua 3 3 3 3 3 3 2 20 21 2.9
Peru 1 1 1 3 2 2 2 12 21 1.7
Panama 2 2 1 2 2 2 2 13 21 1.9
Uruguay 1 2 3 2 2 2 2 14 21 2.0
AVERAGE 2 2 1.91 2.45 2.36 2.18 2.09 15 21 2.1

EVALUATION RESULTS 
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Criterion 1 2 3 4 5 6 7 8 9 10 11 12 Total Possible Average
Measures to Promote Openess
Brazil 1 2 1 2 6 9 1.5
Chile 3 3 3 3 12 9 3.0
Colombia 1 2 1 1 5 9 1.3
Dominican Rep 1 2 1 1 5 9 1.3
Ecuador 2 3 3 1 9 9 2.3
Guatemala 1 3 3 3 10 9 2.5
Honduras 3 2 3 3 11 9 2.8
Mexico 2002 3 3 3 3 12 9 3.0
Nicaragua 1 3 2 3 9 9 2.3
Peru 1 3 3 2 9 9 2.3
Panama 1 2 1 2 6 9 1.5
Uruguay 3 3 1 1 8 9 2.0
AVERAGE 1.82 2.64 2.18 2.09 9 9 2.2

Exceptions
Brazil 1 1 3 2 1 2 3 13 21 1.9
Chile 1 1 3 3 2 2 1 13 21 1.9
Colombia 1 1 2 1 1 1 1 8 21 1.1
Dominican Rep 1 1 1 3 1 1 1 9 21 1.3
Ecuador 1 1 1 2 1 1 3 10 21 1.4
Guatemala 2 2 3 3 2 2 3 17 21 2.4
Honduras 3 1 1 2 1 1 1 10 21 1.4
Mexico 2002 2 1 3 3 3 2 3 17 21 2.4
Nicaragua 2 3 1 3 2 1 1 13 21 1.9
Peru 2 2 3 2 2 2 3 16 21 2.3
Panama 1 1 3 3 1 1 1 11 21 1.6
Uruguay 2 1 1 2 2 2 3 13 21 1.9
AVERAGE 1.64 1.36 2 2.45 1.64 1.45 1.91 12 21 1.8
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Criterion 1 2 3 4 5 6 7 8 9 10 11 12 Total Possible Average
Appeals
Brazil 2 1 1 3 1 1 9 18 1.5
Chile 3 3 3 2 2 2 15 18 2.5
Colombia 1 1 2 1 1 1 7 18 1.2
Dominican Rep 2 1 3 3 1 2 12 18 2.0
Ecuador 1 2 1 2 1 1 8 18 1.3
Guatemala 2 2 3 3 2 2 14 18 2.3
Honduras 2 2 2 1 1 2 10 18 1.7
Mexico 2002 3 3 2 3 3 3 17 18 2.8
Nicaragua 2 1 2 2 1 2 10 18 1.7
Peru 2 2 2 1 1 2 10 18 1.7
Panama 1 1 1 1 1 1 6 18 1.0
Uruguay 1 2 1 2 1 2 9 18 1.5
AVERAGE 1.82 1.82 2 1.91 1.36 1.82 11 18 1.8

Sanctions and Protections
Brazil 3 2 2 7 9 2.3
Chile 3 2 1 6 9 2.0
Colombia 2 1 1 4 9 1.3
Dominican Rep 1 1 1 3 9 1.0
Ecuador 3 3 1 7 9 2.3
Guatemala 2 1 1 4 9 1.3
Honduras 3 3 1 7 9 2.3
Mexico 2002 3 3 1 7 9 2.3
Nicaragua 2 2 1 5 9 1.7
Peru 2 2 1 5 9 1.7
Panama 2 3 1 6 9 2.0
Uruguay 2 2 1 5 9 1.7
AVERAGE 2.27 2.09 1 5 9 1.8
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Total Score Total pts Possible Score
Brazil 62 105 1.8
Chile 91 117 2.3
Colombia 48 105 1.4
Dominican Rep 52 105 1.5
Ecuador 61 105 1.7
Guatemala 83 105 2.4
Honduras 76 117 1.9
Mexico 2002 104 117 2.7
Nicaragua 79 105 2.3
Peru 70 105 2.0
Panama 60 105 1.7
Uruguay 68 117 1.7
AVERAGE 72 109 2.0
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Assessment for Brazil’s Bill on Access to Public Information as of April 1, 2010 
 
Scope 
 

1. Definitions can be found in article 2. Information is defined, but public bodies are 
only vaguely referred to in article 4 as “public organs and entities” and do not 
provide a detailed list of included bodies.  

2. Articles 3, 4 and 5 provide a fairly clear statement of purpose, but a statement of 
maximum openness is missing. Article 4 (i) mandates a “transparent management, 
providing ample availability to information”, but it is not clear what this means, 
particularly as the same article asserts the secrecy of certain types of information 
and the scope of the law is unclear. 

3. No justification is needed to request information.  

4. The law does not override existing secrecy provisions, but establishes a three-tier 
classification system that seems to bolster the existing secrecy regime.  

5. The law does not indicate its breadth, because there are no mentions of 
institutions. It must be assumed that as a law regulating the constitution the law is 
broad. 

6. There is no indication of what level of government ownership would render a 
business enterprise open to access requests. 

7. The same applies here as the last question. 

8. There is no provision for an oversight body. Rather, it is the comptroller that is 
responsible for the law.  

Procedural Guarantees 
 

1. The Brazilian law provides brief but clear procedures (Articles 8-12). One potential 
problem is that a name must be given. Better practice laws mandate that contact 
details are sufficient. 

2. The law is reasonably user-friendly. Procedures are fairly clear, but there is no duty 
to assist apart from helping users to transfer requests (Article 9 iii.). 

3. There is no indication as to whether administrative silence can be interpreted as if 
a request has been received. 

4. Timeframes are moderately progressive: 20 days are given for fulfilling requests, 
with the possible notified extension of 10 days (Article 9). There is no notification 
of intent, however.  
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5. The law meets better practice standards with respect to providing notice and a “de 
facto or de jure” explanation for why information has been refused (Article 9).  

6. It is unclear what mediums are acceptable for a request to be made. Article 8 
vaguely states that requests may be lodged by “any legitimate means”, but 
“legitimate” is normative and may be interpreted differently among varying public 
bodies. Responses may be received in various forms, including digitally (Article 9).  

7. Article 10 stipulates that fees will be based only on “services and materials used”. 
The law does not set out a more concrete fee structure. 

Measures to Promote Openness 
 

1. There is no oversight body to oversee, train and promote the law. 

2. “Routine disclosure” is provided for by Articles 6 and 7. The obligations are 
moderate to limited for newer disclosure laws. Article 6 ii) iii) and iv) provide 
for various types of financial information, including contracts, bidding and 
expenses.  

3. Article 35 makes vague reference to the obligation for each public entity to 
report, but it does not make clear to whom, on what intervals, or a report 
should include. 

4. Article 7 stipulates that each government entity should establish an office to 
deal with access to information requests and several general duties are laid out. 
But no designated liaison or officers are established. 

Exceptions 
 

1. Article 19 provides for vague harm tests, but the levels of harm are high and 
lack standardization. 

2. No public interest override tests are provided for. 

3. A severability clause is incorporated into Article 5 paragraph 2.  

4. The three-tier system of top secret, secret and reserved represent, respectively, 
25, 15 and 5 years. This system and these timeframes are unorthodox. 

5. The law fails to protect legally privileged information, and commercial 
advantage, both of which are typically incorporated into better practice laws. 
Article 5 i) also excludes from access regimes research relating to scientific or 
technological innovations. This is a blanket exception that should be qualified. 
It also mandates that information will be classified in relation to the 
documents to which it pertains. Information should be classified based on 
grounded exceptions.  
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6. Article 26 mandates that information be treated in such a way as to protect the 
interests of honor and image. These are very general and normative concepts 
that should not be included in the law. The classification of documents based 
on their relation to others is also a very general loophole for non-disclosure. 

7. Article 27 prohibits the reservation of information pertaining to human rights 
abuses or ongoing investigations. 

Appeals 
 

1. A limited internal appeal to a “higher authority” is available through article 12 
of the law. 

2. There is no mention of the process to file an appeal. 

3. Timeframes are unspecified. 

4. There is no need to justify the filing of a complaint (Articles 13-14) 

5. There is no mention as to the burden of proof or the grounds for upholding or 
denying an appeal.  

6. Once an internal appeal has been denied, and the denial has been appealed to 
the comptroller (there is no detail on this process), there is no further recourse 
referred to. 

Sanctions and Protections 
 

1.  Offences fall within better practice standards (Articles 27-29), including sanctions 
for obstructing access to information. 

2. Sanctions are within better practice in terms of within degree, but they do not 
address issues such as repeat offenders.  

3. The Brazilian law does provide for whistleblower protection, but it does not call for 
the protection of those who mistakenly disclose classified information under good 
faith.  

 
 

 
Accompanying Written Assessment for Chile’s law 20.285 on 

Access to Public Information (August, 2008): 
 
Scope 
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1. Articles 1 to 5 lay out the purview of the law, but definitions are not made explicit 
and are rather vague. Articles 4 and 10 provide an encompassing definition of 
information, but not a specific, directed definition. Article 2 does adequately 
define which public bodies are subject to the law.  

2. Toby Mendel points out that there is no statement of purpose or objectives, even 
though Articles 4 and 5 do broach elements of the law’s scope. Article 11 does line 
out a series of principles, but the principle of maximum disclosure is compromised 
not only by the law’s application exclusively to the “administration”, but also 
because access rights are tw0-tiered. Some public bodies are open to detailed 
access requests, and some entities, like the attorney general’s office, the 
comptroller and the central bank, are subject to only partial requests.  

3. No Justification is needed to make a request. 

4. Secrecy laws are maintained, and they are specifically singled-out as not being 
subject to information requests. As Mendel asserts, secrecy should be upheld in 
the exceptions, rather than a statement of a priori secrecy in the first chapter of the 
law. 

5. The law only applies to the executive (albeit at all levels of government), but the 
system is a two-tiered one, with some public bodies being open to detailed access 
requests, and some entities, like the attorney general’s office, the comptroller and 
the central bank, subject to only partial requests. See Mendel 2009.  

6. Public corporations are not included in the body of the law, and access to these 
entities is available only if the government owns more than 50 percent of the 
corporation. This is a very high threshold and will render Chile’s copper producing 
firms off-limits for the law, even though they are the largest single contributors to 
the country’s GDP. 

7. The two-tiered system provides for partial access to institutions such as the 
Central Bank and the Comptroller, but the law makes no mention of universities, 
colleges or electoral commissions. 

8. The Transparency Council’s Powers are substantial, as laid out in art.33. They 
include supervising compliance and implementation, promoting the law, training 
administrators and making recommendations to the president and parliament, 
among others. 

9. Appointed by president, approved by a tw0-thirds vote in the Senate—art.36 

10. Art. 36 specifies who can be appointed, and partly because the budget is quite 
small ($2 million US), commissioners are not full-time but part time, making their 
work more difficult and compromising the efficacy of the Council. 
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11. The Transparency Council is autonomous (art.31). Article 44 describes its funding, 
which, as part of the national budget, must be vetted by parliament. Article 41 and 
42 provide the Council with direct say in its affairs, and access to the President and 
parliament. This is a good indication, but not explicit, that the Council has say in 
its budget.  

12. Article 31 provides the institution with full autonomy. 

Procedural Guarantees 
 

1. Procedures to request information are sufficiently well defined in articles 12 
through 14. 

2. Article 12 spells out clear procedures for requests, and if a mistake should be made 
on the request, the public body must notify the principal within 5 days. Requests 
must also be transferred to the “competent body” when the government body in 
question does not possess the information (Art. 13). However, there is no 
assistance spelled out for the illiterate or disabled, and requests cannot be made 
orally.  

3. There is no duty for the public body to acknowledge receipt of the request. 

4. Timeframes for responses are all within better practice (Art. 14).  

5. An explanation of why the information has not been granted is necessary (Art. 16). 

6. Article 17 stipulates that the requester can specify what form of communication 
they will prefer, but public bodies will respond within the “possible”.  

7. Fee obligations, stipulated in Articles 11 and 18, fall within better practice. 
However, Mendel (2009) suggests that a fee table should have been included.  

Duty to Publish and Promote Openness 
 

1. Specified in Article 33—the Transparency Council trains, disseminates and 
promotes.  

2. Article 7 sets out the main duties to publish, which are substantial. 

3. Public bodies are required to report to the Transparency Council.  

4. Article 9 stipulates that their will effectively be authorities in each public body. 

Exceptions 
 

1. Harm tests are not provided for.  

2. Public Interest Override tests are not provided for. 
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3. They state the principle of “divisibility” in Article 11, which appears to be 
equivalent to severability. 

4. Article 22 stipulates that reserve periods are for five years and can be extended for 
an additional five. These are within better practice. No word is given on time limits 
for secrecy laws, which are laws enacted with a two-thirds qualified quorum. 

5.  There are a few problems, here, as articulated by Mendel (2009). Article 20 leaves 
too much leeway for interpretation (e.g. “rights”). “National Interest” is also a very 
generic exception that may provide officials with wiggle room to flout the law.   

6. Mainly, the inclusion of “national interest” affords the possibility of ambivalent 
interpretation.  

7. It is not prohibited to reserve information on human rights abuses. 

Appeals 
 

1. The Transparency Council possesses specific obligations to resolve appeals. 

2. Articles 8 and 24 set out clear procedure and a few instances of assistance that may 
be provided. 

3. Timeframes for appeal are within better practice. 

4. Justifications for appeal are quite narrow (Mendel 2009). For example, there are no 
grounds for complaint if information is provided late. Likewise, if excessive fees are 
charged there is no provision for complaint.  

5. The burden of proof is on government and grounds for upholding or rejecting 
appeals appear to be within better practice.  

6. Appeals against the Transparency Council’s decisions may be lodged with the 
Court of appeals. This process is within better practice. A limiting statute, 
however, stipulates that a Council decision to reject an appeal cannot be accessed 
by the public (Art. 26). As Mendel (2009) points out, the Council should be open 
to the same requests as any other public body. 

Protections and Sanctions 
 

1. Administrative offenses against the statutes or principles of the law fall within 
better practice.  

2. They appear to be in line with international standards, except for the two-tier 
system, where different two different scopes of offenses and sanctions are applied 
to common officials on the one hand, and heads of departments on the other. This 
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provision is discriminatory in that there should be no reason for anyone to be 
treated differently (Mendel 2009).  

3. No protections are provided for whistleblowers or good faith disclosures.  

 
 

 
Accompanying Written Assessment for Colombia’s Law 57 of 

1985 on the Publicity of Public Acts and Official Documents778 
 
Scope 
 

1. No definitions are provided. As Toby Mendel (2009) notes, not even a definition of 
“information” is included in the law.   

2. The Colombian law does not state its purpose and indeed, the first part of the law 
is focused on “publishing” the acts and resolutions of government rather than on 
stating principles of access to information more generally conceived. The second 
chapter deals specifically with access. 

3. The law extends to everyone (Art. 27). A stated motive for seeking information is 
unnecessary. 

4. The law suggests that secrecy is preserved in other laws (Art.12). 

5. The law describes those government bodies open to access in Article 14, which 
constitute all executive branch dependencies at all levels of government. 

6. The law specifies that companies where government ownership is above 50 
percent will be subject to access requests (Art. 14). This is a high threshold and no 
mention is made of private companies that take on government contracts. 

7. Autonomous institutions, such as the Central Bank, are not incorporated into the 
law.  

8. The law provides for no oversight authority. The Comptroller is apparently the 
overseer of the law (Art. 14). Article 15 at least specifies the responsible authority 
within each public body. 

Procedural Guarantees 
 

1. Procedures are only weakly outlined. As stated, Article 15 at least points to a 
competent authority for addressing access requests. But otherwise, no procedures 

                                                 
778 The law is supplemented by the Law 594 of 2000 (Archives Law), where better definitions of 
“public record” and “information” can be found. 
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are established. Mendel (2009) affirms that the Administrative Code and 
associated jurisprudence contain relevant procedures for petitioning public bodies. 

2. The process is not particularly user-friendly: procedures are few; no provisions are 
made for the disabled or illiterate; transfers of requests go unaddressed in the law; 
and mediums for requesting and receiving information are lacking. 

3. Silence is taken to mean that the request has been approved (Art. 25). 

4. Ten days are allotted for a response. If this deadline is not met, it is assumed the 
request has been approved and three more days are given to meet the requester’s 
needs. These are tight response times. A longer justified extension would help to 
deal with more difficult requests. 

5. Article 25 states that some notification must be given. Article 21 simply states that 
denials must be “motivated”, grounded in legality to show the information’s 
“reserved character”.  

6. The mediums for requests and responses go unspecified. However, Article 15 does 
deal with the reproduction of documents and “consulting” them in person.  

7. No fee schedule is provided and details are slightly confusing as well unorthodox. 
Article 17 mandates that charges will be imposed when the number of copies are 
numerous. Although vague, this seems to imply that smaller requests may be freely 
provided. The competent authority sets the price, which may not exceed the cost 
of reproduction. Article 18 specifies that if the requester deems this price too high, 
the competent authority may appoint the location for copies to be made. No fee 
waivers are mentioned. 

Duty to Publish and Promote Openness 
1. No central authority is provided for, nor are there any training, education or 

promotion obligations. 

2. The requirement to publish information on public bodies is substantial, with 11 
articles devoted to the subject matter. Unfortunately, most of the information has 
to do with governance, acts, resolutions and internal processes and constitutions, 
as opposed to items relevant to following the money trail: budgets, real 
expenditures, project costs, and salaries. The law does mention contracts, however. 
Mendel (2009) also notes that the law does not specifically provide for electronic 
dissemination. However, since 2002 the government has taken steps towards 
filling this gap. 

3. Reporting obligations are unaddressed in the law. 

4. No information officers or liaisons are listed. 

Exceptions 
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1. Harm Tests are not provided for. 

2. Public Interest Overrides are not provided for. 

3. Article 19 provides for a limited severability clause, but no clause stands on its own 
within the law. 

4. Reserve periods are not defined in the law. Ultimate reserve periods are of 30 
years. They are not included within the access to information law, however, but 
instead in Article 288 of law 594 of 2000.  

5. Exceptions are not listed in the text, deferring to other laws instead. However, a 
few provisions that limit the scope of exceptions are made within this law: 
administrative investigations are not to be made confidential; and confidentiality 
will not apply when government officials need information for their work. 

6. Given that few if any exceptions are listed, the law receives low marks for its 
limitation of general exceptions. 

7. No clause stipulates that human rights offenses shall be open to access requests. 

Appeals 
 

1. No such oversight or appeal body exists. The appeals section of the law consists of 
only one article (21). Appeals are handled by the Court of Administrative Disputes 
within the jurisdiction where the documents are found. 

2. Timeframes for handling a case are within ten days from the date of information 
denial. 

3. Filing a complaint or appeal goes unaddressed in the law. 

4. Recourses for denied a denied appeal can be assumed to go through the court 
system. But they are not addressed. 

5. No mention of investigating complaints is made. 

6. The law can clearly not be deemed user-friendly in regards to appeals. 

7. It is not clear where the burden of proof lies. 

8. Grounds for rejecting an appeal are not specified. 

 
Sanctions and Protections 

1. Article 29 states that non-compliance or infringement of any of the provisions 
listed in the law will be considered “bad conduct”. 
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2. As per Article 29, non-compliance will be punished, but it is not clear how. Article 
25 further specifies that an official will be removed from his or her post for 
breaching timeframes. Sanctions lack detail. Removal of an official is a harsh 
sanction, but may considerably bolster compliance. 

3. No provisions are made for whistleblowers or good faith disclosures. 

 
 

Accompanying Assessment of the Dominican Republic’s 
General Law on Free Access to Public Information, no.200-04 (2004) 

 
Scope 
 

1. The law does not include a comprehensive set of definitions, though it does define 
information subject to disclosure (Art. 2) and the public bodies regimented to the 
law. The definition of information, however, includes a conditioning element that 
strongly implies secrecy: information can be given out if it has “ends or objectives 
of a public nature”. 

2. The preamble is an impressive statement of intent, with reference made to treaties 
and informational considerations in the constitution. Article 1 declares that all 
have the right to request and receive “complete, truthful, adequate and timely 
information”. “Truthful” may be a minor sticking point. At the same time, the 
statement of maximum disclosure is diminished by the long list of exceptions. As 
Toby Mendel (2009) notes, the scope of the law is diminished by the 
aforementioned statement in Article 2. Similarly narrow language is attached to 
institutions: access will be given to the legislature and judiciary in so far as their 
“administrative activities” (Art 1(g and h)). These add potential for requests to be 
handled in a manner which will limit access to information. 

3. Article 1 affirms the universal application of the law. Article 7(d) states that in 
requesting information, one must write down one’s motivation for seeking 
information. This requirement is unacceptable for an access to public information 
law. 

4.  The law does not provide for severability of information. 

5. Access to Information is not regimented into the constitution, but the law itself 
(Art. 1) provides for broad coverage: all three branches, and municipal organs. This 
coverage is subject to the limitations discussed in number 2. 

6. Public enterprises that are “the property of the state” (Art. 1(d)) and part state 
ownership (Art. 1(e)) fall under the measure, but no threshold is set. Contracts do 
form part of the disclosure obligations.  
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7. Autonomous and decentralized institutions are regimented to the law (Art. 1(b)). 

8. The law creates no oversight authority.  

Procedural Guarantees 
 

1. Article 7 details the procedure for submitting a request. It would fit better practice, 
if it were not for the obligation to declare one’s motives for seeking information. 
Article 7(3) states that a rejection must be submitted in writing within five days. It 
is not stated that the public organ must state grounds for rejection. 

2. The process appears to be moderately user-friendly, with the important caveat that 
one has to divulge one’s motives for seeking information. Although no provisions 
appear to be made for the disabled or illiterate, it is stated that the citizen can 
“count on the support of the corresponding office of the administrative organ” 
(Art.7(1)). Article 7(2) details that this support includes sending requests on to the 
relevant public bodies if records on hand do not speak to the request. Information 
can also be sent to the applicant in a number of different mediums. 

3. It can be considered a sanctionable offense to not respond to a request within the 
time allotted, but the law is silent in so far as citizens can assume a request is 
being processed without acknowledgment. 

4. Assigned are 15 working days to fulfill requests, with a possible extension of 10 days 
if communicated to the applicant during the initial 15 day period. These limits are 
well within better practice. 

5. Rejections are to be sent out within 5 days of the decision. Article 26 establishes 
that denials must be grounded in exceptions of “reserve or confidentiality”. 

6. Mediums for request must be in writing; however, mediums for response are well 
within better practice, including telephone, fax, mail email, among others.  

7. The provisions for fees in Articles 14 and 15 are contradictory. Article 14 posits only 
the cost of reproduction; Article 15 makes it possible for public bodies to charge a 
search fee. Charging search fees falls well outside of international standards. 

Duty to Publish and Promote Openness 
 

1. No central authority is appointed to promote the law; moreover, there are no 
information officers assigned to train and promote compliance within public 
bodies. 

2. There is a broad obligation to publish in Articles 3, 5, 7(4) and 23-25. However, 
much of this information does not lead to the money trail; in other words, it says 
little about how public resources are spent (i.e. budgets and expenditures). 
Moreover, Article 26 places a caveat on obligations to publish information by 
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listing various general conditions under which publishing information should be 
avoided. 

3. No reporting requirements are included in the law. 

4. No information officers or liaison units are provided for in the law.  

Exceptions 
 

1. No harm tests are included in the law. 

2. Likewise for a public interest override: none is included in the law. 

3. No severability provision is established. 

4. Timeframes appear to be very progressive at 5 years. Information is then released. 
However, this time period may be overridden by provisions in other laws, since the 
access law does not override other secrecy provisions. According to the law, the 
ultimate classification period is 5 years. 

5. Many of the exceptions are highly unorthodox and several, overly broad. For 
example, “information the disclosure of which could risk public health and safety, 
the environment or public interests in general”; or, “information classified as 
confidential to protect strategic or scientific, technological, communication, 
industrial or financial projects, where disclosure may hurt national interest”.  

6. As Toby Mendel (2009) rightly points out, several exceptions use language which 
is inherently ambiguous: “public measures”, “national interests” and the “public 
interest in general”.  

7. There is no duty to disclose information pertinent to human rights investigations. 

Appeals 
 

1. There is no oversight body to hear appeals, however, there is an internal appeal 
mechanism.  

2. The internal appeal provides no detail and the appeal process for the court system 
involves two court systems, the administrative courts system and the superior 
court system. The application of one or the other is unclear.  

3. Upon a denied request, the public body can be appealed, with apparently no time 
restrictions. If the appeal is denied, one has 15 days to petition the Superior 
Administrative Court. These fall within better practice timeframes. 

4. Article 16 states that if the applicant is “hindered” an appeal may be lodged. Article 
29 states that if a request has not been answered within the mandated timeframe, 
one may seek redress from the Court of Administrative Litigation. 
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5. No grounds are given for rejecting or upholding an appeal.  

6. No recourses are listed, except for the court system.  

Sanctions: 
 

1. Article 9 establishes that breaching time limits will constitute a “severe fault”. As 
does any action that “hinders” access. These are unspecific criteria for sanctioning. 

2. Article 10 details that the sanctions for breaching time limits will be punished as an 
offense within the administrative code. Article 30 provides imprisonment for 6 
months to 2 years and a ban on being a civil servant for 5 years if access is 
arbitrarily denied or hindered. These last sanctions are too harsh for international 
standards. 

3. No protection for whistleblowers or good faith disclosures are given in the law. 

 
 

 
Written Assessment for Ecuador’s Organic Law of 

Transparency and Access to Information, no. 27806 (2004) 
 
Scope: 
 

1. The law defined information in Article 5 and Articles 1 and 2 define the scope of 
the law. There is no specific section on definitions. 

2. Articles 1, 2 and 4, including the law’s preamble, all make for a solid interpretation 
of the law’s democratizing intent and maximum disclosure. 

3. Article 2 points out that the law is for “persons” and Article 4(a) specifies that 
information belongs to citizens, but no specific reference is made to exactly who 
can request or whether one requires a reason to solicit. 

4. The law defers to other secrecy laws (Art. 17).  

5. Article 3 establishes the breadth of the law, which extends to all three branches (all 
public bodies listed in Article 118 of the 1998 constitution [which has since been 
replaced by the 2008 constitution]), and even to (e) “corporations, foundations 
and NGOs” when their “function is public”. This last provision exceeds the scope of 
better practice laws and opens up these entities to possible government meddling. 

6. Article 3(e) (refer to number 5.) mentions that corporations are included under the 
law, but no threshold ownership levels established. Article 7 (i) refers to contract, 
concessions and other items of financial interest.  
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7.  The law defers to the Article 118 of the Constitution. Autonomous institutions are 
included under this article, provision (4).  

8. Article 11 establishes that the Public Defender’s Office is to act as the oversight 
body to “promote, monitor and guarantee”, although this oversight body is not 
independent and nor is its sole responsibility the RTI law. The Public Defender is 
“administratively, economically and financially779” independent from the judiciary 
and provides for the poor who have no access to legal representation. Its director is 
ostensibly appointed by the executive (the 2008 constitution does not specify), 
serves for 6 years, and reports annually to Congress. 

Procedural Guarantees: 
 

1. As Toby Mendel (2009) notes, the Ecuadorian law is short on procedural detail. 
Requests and responses are insufficiently detailed.  

2. The process is not particularly user friendly: requests must be submitted in writing 
“in the presence of the institution’s official” (Art. 19). Response times are short, at 
10 days with a forewarned 5 day extension. But there is no provision for the 
disabled or illiterate, which is a fairly significant percentage of the population in 
Ecuador (illiterates reportedly represent around 9 percent of the population).  

3. No provision is established for acknowledging requests. 

4. Timelines are on the short side of better practice, and no reason is needed to 
obtain an extension. 

5. There is no explicit process for denying information. 

6. The mediums are very limited: requesters must submit in writing; possible 
mediums available for responses go undefined. 

7. Article 4(b) establishes that information shall be free “as a general rule”, except for 
the costs of reproduction, although no fee schedule or further information is 
provided. The “as a general rule” appears to provide an unnecessary loophole, and 
may imply secrecy.  

Duty to Publish and Promote Openness: 
 

1. Although the Public Defender presides over the law and is listed as “promoting” 
the law in Article 11, its listed responsibilities omit a leadership role in 
publishing and promoting openness. The National Archives System is 
responsible for training 

                                                 
779 Article 191 of Ecuador’s 2008 Constitution. 
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2. The law mandates substantial obligations to publish important budgeting 
details, salaries, contracts, expenses and even more specific information for 
different public bodies. Political parties are also required to publish annual 
reports that detail their expenses. 

3. All public bodies must report to the Public Defender annually, including 
detailed information about requests. The Public Defender, in turn, must report 
to Congress every six months, detailing its indices of classified and reserved 
information, as per Article 11. Article 12 mandates that all public bodies must 
annually report indices of reserved and classified material, “details” of requests 
and responses over the past year and a general report on compliance. 

4. No information officers or liaisons are provided for.  

Exceptions: 
 

1. No harm tests are provided for, as exceptions are minimal and the law defers  
instead to the standing regime of secrecy and confidentiality laws. 

2. No Public Interest Override exists. 

3. No provision is made for severability.  

4. General classification is limited to 15 years, a long period compared to better 
practice laws. Timelines can be extended, apparently without limit. Congress can 
issue a two-thirds vote, however, to declassify specific documents. There is no 
mention of an ultimate de-classification timeline. 

5. Listed exceptions are extremely limited, with only four listed exceptions; all four 
refer to military and intelligence matters. Exceptions are regimented to other laws, 
preserving the existing secrecy regime. Article 18 does provide that all public 
bodies have to keep lists of all classified items. 

6. Given that there are so few exceptions listed, there is little ambivalence. However, 
one of the exceptions prohibits accessing information relating to the budget for 
defense. As Toby Mendel (2009) points out, this exception is problematical and 
should be subject to a public interest override. One might imagine this opaque 
defense budget being a conduit for embezzlement or corrupt contracts. 

7. Article 6 makes a vague reference to the impermissibility of invoking reserved 
information pertaining to the “violation of […] right of people who are established 
in the constitution. Article 18 (2) of the 2008 constitution also prohibits the reserve 
of information pertaining to human rights abuses. 

Appeals: 
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1. Neither an independent appeal body exists, nor does an applicant have right to an 
internal appeal. 

2. Appeals may be heard by the constitutional court. The court will receive the case 
within 48 hours of the applicant’s denial by a public body. The judge will review 
the case in a public hearing the same day the appeal is made and provide a 
decision within two days. If the decision is positive, the information must be 
handed over to the judge within 8 days. If negative, a further appeal can be lodged 
within three days of the decision, and will be decided within 90 days of the 
hearing. These timeframes are reasonably punctual. 

3. Timeframes do not apply.  

4. As described in number 2. (two), appeals to the court’s decision can be lodged 
within 3 days of the negative decision and must be resolved within 90 days. These 
meet basic international standards. Article 13 stipulates that applicant may appeal 
to the Public Defender’s office with complaints, although the process and possible 
repercussions of such a process are not entirely clear.  

5.  Defers to the courts, thus grounds for rejecting an appeal will be decided in court. 

6. There are no mentions made of denied appeals. 

Sanctions and Protections: 
 

1. Articles 10, 18, 21 and 23 make it clear that sanction will be applied to those who do 
not comply with the law. The offenses match those of better practice: partially or 
wholly denied, altered or falsified information. “Hiding” information should have 
been included in the list, even though this may also be considered a form of denial.  

2. Sanctions are graded, and matched with the severity of fault. Penalties include 
docking one month’s pay, suspension from duties for one month or being removed 
completely from one’s post. Grounds appear to be within better practice, except 
for the fact that good will disclosures are treated the same as bad will disclosures.  

3. There is no protection for whistleblowers or good faith disclosures. 

 
 
 

Accompanying Written Assessment for Guatemala’s 
Law on Access to Public Information, no.57-08 (September 2008) 

 
Scope: 
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1. Definitions appear to be in order (Art. 9), including a comprehensive list of the 
public bodies that will be regimented to the law (Art.6). It is especially useful that 
the law defines “national security,” which may help prevent conflicts over 
information pertaining to human rights abuses.  

2. Articles 1-3 set out a list of principals, including reference to “maximum publicity.” 
The law also applies to all government entities. 

3. Article 5 makes clear that the law is open to everyone.  

4. The law does not override other secrecy laws.  

5. The law is very broad, covering all branches and public bodies. 

6. According to the definition of the law’s scope in Article 6, provision 28-32, 
government owned corporations are open to access requests. But the law is too 
broad on this point, and includes all “entities[…] that have as income, totally or 
partially, resources, subsidies or support from the state.” Furthermore, provision 31 
regiments all businesses that receives “permits, licenses, concessions or any other 
contractual form[…]from the state.” These definitions are too broad and may 
provide many businesses with a disincentive to do business with the state. 
Moreover, it may amount to a way of intervening in media affairs. Because all 
media receive government advertising, media may have to open their information 
to the public, much like Argentina’s ill-fated law proposal of 2004-2005 that never 
passed. 

7. Autonomous institutions are subject to the law. 

8. No oversight body exists. All access to information liaisons within the public 
administration must report to the Attorney General on Human Rights (Procurador 
de Derechos Humanos). 

Procedural Guarantees 
 

1. Requests and responses are clearly articulated (Articles 20, 38 and 39), as are 
handlers of the request and time limits (Articles 42, 43, 45); information 
“information units” are available in each public body (Article 19). 

2. The system is relatively user friendly, and promises to be more so when an 
electronic request systems comes into being (Article 39). However, there are no 
systems put into place for the disabled and illiterate, two constituencies of some 
size in Guatemala. Moreover, requests must be remedied within the assigned 
timeframe (Art.39), or else information is denied. The law also does not mandate 
the duty for government bodies to transfer requests from one public body to 
another. 
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3. Yes, Article 44 stipulates that it is government’s responsibility to provide a positive 
receipt of a request.  

4. These are very ambitious timelines: 10 days to respond to a request, with the 
possibility of a 10 day extension, given that the requester is notified in writing two 
days before the end of the 10 day period. If the information is not disclosed by this 
last date, it will be provided within 10 days at no charge. Beyond this period, 
government assumes criminal responsibility. 

5. Articles 42, 22 and 20 mandate that a reason, grounded in law, be provided when 
information is denied.  

6. Requests may be submitted in various manners (Art. 38), and information will be 
provided, when possible, in the form desired. However, Article 18 allows applicants 
to make material out of government offices to make copies of it. This is extremely 
negative, because it not only makes loss, damage or theft very likely, but it also 
may provide government with the excuse that “the information has been 
lost/stolen by a requester.” Denials of non-existence, are, after all, the most 
common type of denial.  

7. As per article 18, information can be consulted for free, and if reproduced, 
government cannot charge any more than market value.  

Measures to Promote Openness 
 

1. No central authority exists to ensure the proactive publication and reporting of 
individual government bodies, though the duty to promote openness is 
considerable.  

2. The measures to proactively publish information are vast and sweeping. But as 
Toby Mendel (2009) notes, “it will be challenging for all public bodies to achieve 
these impressive results within the 180 days allocated by the Law (Article 68)”.  

3. The Attoney General for Human Rights will be required to present 
recommendations as well as a compilation of requests and responses to Congress.  

4. The law does require the establishment of “information units”.  

Exceptions 
 

1. A clear harm test does not exist. However, many individual exceptions are subject 
to such tests.  

2. The same goes for public interest overrides. Many individual exceptions are subject 
to such tests.  

3. Article 22 appears to stipulate severability. 
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4. 7 years for reserve, possible extension of 5 for a maximum of 12 years.  

5. Two major problems exist: the first is that an entire catalogue of laws (spelled out 
in Article 22) are not subject to access or this law’s list of exceptions. The second is 
that all personal information is excluded from the reach of the law. This 
information should be put to a harm test (Mendel 2009) and public interest test, 
but instead, a blanket ban on personal information is established. Officials may 
also interpret this broadly, to include information in which public officials are 
referred to.  

6. The ambivalence is precisely in two issues. First, the law prohibits the release of 
information that damages the “financial, economic or monetary stability of the 
country.” “Financial” is sufficient. “Economic” may be interpreted more broadly. 
The most ambivalent feature, however, is the blanket ban on personal information. 
How might this effect the regime of exceptions? 

7. Article 24 provides that information pertaining to human rights investigations 
cannot be reserved.  

Appeals 
 

1. The first appeal body is the “highest authority” (Art. 54) within the public body 
that denied information. If this authority cannot rectify the appeal, the applicant 
must use the courts. At least there is one step before the courts, which are time 
consuming, costly and perhaps even political in Guatemala. 

2. The procedure for filing appeals is relatively user-friendly. The applicant has 15 
days to make an appeal, and must provide a list of information (Art. 54, 55, 57).  

3. Timeframes include the 15 days to file an appeal and then 5 days to resolve the 
appeal (Art. 57 and 58). 

4. Articles 54 and 55 stipulate the reasons why an appeal may be lodged. These meet 
better practice international standards.  

5. No grounds for rejecting an appeal are mentioned, although the grounds for 
rejecting an appeal must at least be public (Art. 58).  

6. Rejected appeals may be challenged through the court system (Art. 60). 

Sanctions and Protections 
 

1. Articles 64 to 67 spell out what are considered offenses, which harsher than what 
is normal in better practice laws. 

2. Sanctions are far too severe for bad and good faith disclosures, as well as the sale, 
denial, destruction or concealment of information. Fines are very large, starting at 
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just above US$6000, and jail time is possible for relatively minor offences. As Toby 
Mendel points out (2009), there should be a gentler fine system, especially during 
the implementation phase. 

3. No protection exists for whistleblowers or good faith disclosures. 

 
 
 

Accompanying Written Assessment of Honduras’ Ley de Transparencia y 
Acceso a la Información Pública no. 170 (2006) 

 
Scope 
 

1. Article 3 lays out a comprehensive list of definitions. However, Toby Mendel 
(2009) notes that the definition of information is overly broad and does not 
include classified information. 

2. The preamble addresses the spirit of the law, including the basic principle of 
disclosure and the responsibility of government officials with respect to public 
information. Articles 1, 2 and the definitions in Article 3 (except for the issue 
referred to above) provide a strong statement in favor of disclosure.  

3. The law is unclear on this point, but most of the time the right to request refers to 
citizens rather than anyone, national or foreigner. This limitation falls outside of 
better practice. Article 20 specifically states that no justifications are needed. 

4. The system maintains the existing secrecy regime.  

5. Article 3 (4) lays out obligated public bodies, which include all three branches of 
government, NGOs, development agencies and all people “who receive or 
administer funds, whatever be their origin”. As Mendel suggests (2009), this 
definition is perhaps overly broad. It may provide government or other entities 
with an excuse to meddle in the affairs of individuals, businesses or organizations 
that receive relatively few funds from the state. A second problem resides in the 
definition of information. Mendel notes that previously classified information is 
excepted from the law. Classified information is referred to several times within 
the first few articles of the law. Better practice laws typically define accessible 
information broadly in the beginning of the law, later excepting categories in the 
relevant “exceptions section”. This way, Mendel claims, it is less probable that 
information will be erroneously classified. A third problem, are conflicting Articles 
3(5) and 39, the latter of which suggests the law will apply to information created 
after it begins operating. This would effectively block access to older information.  

6. There is no specific mention of public or semi-public companies. One is left to 
assume from the broad definition referred to in number 5., that any companies 
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receiving funds from the state would be included under the law. Article 7 does 
mandate that institutions divulge contracts, concessions and other financial 
information.  

7. Article 3(4) includes autonomous government institutions within the purview of 
the law. Universities are not mentioned.  

8. The oversight body, the Institute for Access to Information, incorporates a wide 
assortment of functions, including hearing appeals, promotion, oversight and 
sanctioning, training, establishing instruction for classification, reporting and 
abetting the implementation and compliance of the access, habeas data, and 
archives laws.  

9. Each of the following institutions proposes two candidates for commissioner: the 
President, Attorney General, Human Rights Commissioner, the National Forum on 
Convergence780, and the Accounts Tribunal781. Congress chooses three from these 
ten candidates, approves them by a two-thirds vote and appoints the president of 
the council from among the three. This process is problematical: with so many 
authorities proposing names, the event may polarize and politicize what should be 
a purely technical and procedural matter of appointing and approving competent 
authorities. Moreover, there is no established system for removing commissioners. 

10. One must be older than 35 years old, Honduran, without a criminal record, have 
more than 10 years professional, public and academic experience and possess 
recognized “honor” and a university degree. These criteria do not exclude 
politicians of partisan allegiances, and thus fall short of better practices. 

11. Article 36 specifies that the general budget will include operating funds, which 
effectively implies some degree of congressional oversight.  

12. The institute is endowed with “operative, decisional and budgetary autonomy” 
(Art.8), but no formal independence.  

Procedural Guarantees 
 

1. The procedural section is very short and lacks details. It is not clear what 
information should be included in a request apart from the information the 
applicant is seeking (Art.20). And it is not clear if there is someone specifically 
assigned to handle requests and responses. 

2. The process appears user-friendly, but the lack of detail provides little reassurance. 
No accommodation is given for the disabled or illiterate. Article 22 includes a 
peculiar provision for journalists, where officials are obliged to provide “protection 
and support” for journalists in the “exercise of their profession”.  

                                                 
780 A government created forum, composed of members of civil society. 
781 Tribunal Superior de Cuentas 
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3. There is no indication that silence means a request has been received. 

4. Timeframes are within better practice. Ten days are provided for requests and this 
period can be extended for 10 more days, but apparently without written notice. 
This is a serious shortcoming. 

5. Article 21 mandates that when a request is denied, reasons must be given, but no 
grounds for rejection accompany this directive.  

6. Requests can be made in writing or by email. Responses may take a host of 
formats, including fax and even postage. 

7. Article 15 mandates fees only for reproduction, but no fee schedule or limits are 
provided.  

Duty to Publish and Promote Openness 
 

1. The Institute for Access to Information provides substantial stated powers to 
publish and promote access to information. Article 13 provides for a number of 
general and specific duties to publish.  

2. Some of the more promising duties to publish in Article 13 include the salaries of 
officials (7), contracts and concessions and bidding processes (9). However, the 
requirements to publish financial information, such as budgets and program costs 
are rather limited. Most requirements to publish involve only activities and 
resolutions. Nevertheless, the requirement that a National Public Information 
System (Art. 12) be established for ease of access promises to generate common 
standards lacking in other countries.  

3. Within better practice: the Institute for Access to Information reports every 
semester to Congress. Public bodies report annually to the Institute.  

4. The definitions, Article 4, provide for an information officer to be appointed 
within each public body. 

Exceptions 
 

1. Most exceptions are subject to a harm test.  

2. There is no public interest override. As Toby Mendel (2009) points out, Article 17 
effectively establishes a reverse override that may provide a loophole for reserving 
information.  

3. There is no severability provision included in the law. 
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4. Timeframes are a reasonable 10 years, with the possibility of limited extension by 
judicial order. No strict time periods for extension are noted. No absolute 
threshold for reserve periods is established. 

5. There are some serious shortcomings within the list of exceptions. Toby Mendel 
(2009) points to a rather odd exception pertaining to humanitarian aid. As this 
expert correctly asserts, a country that receives as much aid as Honduras (e.g. 
Hurricane Mitch) should definitely be required to open its books. Perhaps more 
importantly, critical exceptions are missing, such as legal privilege, national 
security and internal deliberative processes. Article 16(4) is another peculiar 
provision that mandates the protection of confidential journalistic sources of 
information. This is controversial, because it is difficult to judge where such 
information begins and stops. 

6. In addition to the above journalistic exception, the most glaringly general loophole 
is the reverse public interest test in Article 17. It effectively means that information 
will be safeguarded from public view if it is likely to cause harm, even though the 
public interest may be greater than the harm to be caused.  

7. No provision permits access to information relevant to the investigation of human 
rights abuses. 

Appeals 
 

1. The Institute for Access to Information may hear an appeal, but if access remains 
denied, the only way to contest the Institute’s decision is to do so on the basis of 
the Constitutional Justice Law. 

2. The procedure is unclear, with different pieces of the procedure scattered among 
several of the law’s articles. Article 54 provides a very elaborate list of information 
that requesters must include in order to submit an appeal. 

3. Ten days are given to resolve an appeal. This timeframe is rather hurried. 

4. The grounds for filing a complaint or appeal are limited. Toby Mendel points to 
the incapacity of appeals to be filed on the grounds that, for example, fees are 
prohibitive or the medium by which the information is conveyed does not meet 
with satisfaction. 

5. Grounds for rejecting an appeal should be in Article 56, “Resolution of the 
Recourse of Revision”, but they do not appear to have been included. 

6. A second appeal to the Institute for Access to Information can be made (Art. 58), 
but only if the causes of the original denial have changed. These are prohibitively 
narrow grounds for re-appealing. Moreover, the law does not explicitly provide for 
a recourse to the courts.  
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Sanctions and Protections 
 

1. Offences are outlined in Article 27 and fall within better practice. 

2. Punishments are outlined in Article 28 and for the most part fall within better 
practice. Fines range from half to 50 minimum wage days. Criminal breaches are 
submitted to the penal code.  

3. No protection for whistleblowers or good faith disclosures exists.  

 
 

 
 

Accompanying Written Assessment on Mexico’s Federal Law on Transparency and 
Access to Public Governmental Information (2002) 

 
Scope 
 

1. Clear definitions can be found in Article 3.  

2. Articles 1, 2, 4 and spell out the purpose and democratizing ambitions of the law, 
and Article 6 makes the spirit of the law manifest by insisting that “interpretations 
should favor the principle of publicity”. 

3. Anyone can make a request. 

4. The bill overrides other secrecy laws. Article 7 states that all information must be 
kept accessible with the “exception of reserved or confidential information detailed 
in this law”. Unfortunately, one of these exceptions appears to be the existing 
secrecy regime, referred to in Article 14. Fortunately, the IFAI possesses the power 
to review state secrets, which thus mollifies the state’s ability to generate a greater 
secrecy infrastructure. 

5. The law in 2002 only applied to the executive and autonomous institutions, but 
would be extended in 2007 to regiment all branches and levels of government. 

6. No specific mention is made about publicly owned companies, but they are 
ostensibly included under the law, in article 3, under the reference “any other 
federal entity.” Business transactions with government can also be accessed by 
lodging requests directly with the government department or agency in question. 
It is unfortunate, however, that threshold percentages for ownership are not 
defined to determine what is public and what is private. Given that the pro-
business National Action Party elaborated the base document that eventually 
became law, this omission should not come off as entirely surprising. 
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7. Autonomous institutions are included in Article 3. 

8. The IFAI is probably the most powerful oversight body of its kind anywhere. 

9. Appointed by the president, liable to the “French Guillotine”: veto by a simple 
majority in the Senate. This is effectively greater to or equal to a two-thirds 
approval, given that vetoing holds greater risks for legislators. 

10. The criteria for selecting appointees meet better practice.  

11. Article 37, provision 18 mandates that the IFAI prepare and submit its own budget 
to the Secretary of Finance. The budget therefore has a higher degree of insulation: 
it cannot be manipulated by the executive, but instead has to be approved directly 
by Congress. The institute is technically autonomous, although not 
constitutionally so.  

12. “Operational, budgetary and decisional autonomy”: Article 33. This does not 
signify full constitutional autonomy. 

Procedural Guarantees 
 

1. The law defines what information a request must have (Art. 40); and if this 
information is wanting, the authority has 10 days to notify the applicant. It is 
stated that “liaisons” within each public body will help applicants make requests. 
Article 43 makes clear what a response entails. 

2. Applicants make a request in writing or electronically through the SISI782 
electronic filing system. As mentioned, liaisons may provide assistance, including 
referral advice if the information is not found within that public body. 

3. Article 53 constitutes the famous “positiva ficta”, whereby a non-response to a 
request will be taken to be an affirmation of having received the request, implying 
the requisite timeframes. 

4. A response to the request is limited to 20 days, but the principle of opportunity is 
clearly stated in Article 44, that the information should be delivered within the 
“shortest time possible”. This period can be extended for 20 more days if reason is 
given to the requester. Once a decision on the information is made, the public 
body has 10 days to deliver the records. 

5. Article 45 articulates the process for denying information (either per classification 
or inexistence). Appealing is possible through the IFAI only. One innovation worth 
noting is the provision in Article 47 whereby all requests and responses must be 

                                                 
782 Sistema Informatizado de Solicitudes de Información (Online System of Information 
Solicitation) 
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published on the SISI website. This effectively renders all requests are public, 
avoiding potential replication. 

6. The electronic system, SISI, developed by the IFAI has provided a template for 
other countries, facilitating the request and reception process. However, Article 42 
stipulates that the information will only be provided in the “form which the 
document permits”. In the case of a paper record, then, fax, photocopy or scan may 
all represent plausible forms. 

7. Article 27 specifies that costs are limited to reproduction and conveyance, in line 
with better practice. 

Measures to Promote Openness 
 

1. Promotion and training roles are within better practice. One of the IFAI’s key roles 
is education, training and publicity, as per Articles 37 and 38. 

2. Article 7 is within better practice for “active transparency”. Article 12 mandates 
public bodies disclose their spending of public resources and contracts. 

3. Article 37 includes the budget as well as the obligation to publish report and 
studies. Article 39 requires a detailed report be submitted to Congress.  

4. The law does provide for information officers.  

Exceptions 
 

1. Only partial harm tests exist.  

2. No public interest tests exist. 

3. Article 42 establishes the principle of severability.  

4. The time allocated for reserve is 12 years, within better practice reserve periods of 
under 15 years. Extension may be granted if the IFAI so decides information should 
be further safeguarded from public disclosure (Art. 15). Otherwise, declassification 
for all information occurs after 12 years.  

5. The only slightly controversial exception is “economic” stability. Otherwise, the 
law is within better practice. 

6. Ibid. 

7. It is impermissible to guard human rights records from public access, as per Article 
14. 

Appeals 
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1. The IFAI is an appeal body with wide ranging powers, including the power to 
investigate and sanction.  

2. The applicant must appeal (to either the IFAI or the public body’s liaison [who will 
either resolve the issue or pass the appeal on to the IFAI] within 15 days of a 
negative response. Again, no response on the part of the IFAI is interpreted as a 
positive reception of the appeal. The IFAI has 10 days to provide a response (not a 
decision) to the request. A commissioner must investigate the appeal, and report 
to all commissioners within 30 days. In another 20 days, a decision must be 
submitted to the applicant. As per Article 55, these timeframes may be extended 
one time.  

3. Timeframes are within better practice. 

4. Articles 49 and 50 clearly enunciate justifications for complaint or appeal, which 
are within better practice. 

5. The burden of proof falls on government, as it is IFAI that executes the 
investigation; the appellant has no responsibility except to appeal and wait for a 
decision. 

6. Grounds for lodging a complaint or an appeal are quite broad, giving the benefit of 
the doubt to the appellant (Article 54).  

Sanctions and Protections 
 

1. Article 63 establishes sanctions in line with better practice.  

2. Repeated failures are considered “serious” in article 63, and offenses are punishable 
by the Federal Public Responsibility Law. Sanctions comply with better practice 
laws. 

3. No protections are provided for whistleblowers or good faith disclosures.  

 
 

Accompanying Written Assessment for Nicaragua’s 
Access to Public Information Law, no.621 (2007) 

 
Scope 
 

1. Article 4 sets out clear definitions.  

2. Article 1 lists its general objectives as to “guarantee and promote” the right to 
information. Article 3 sets out an unorthodox but encouraging list of principles, 
including the principle of access, publicity, citizen participation, transparency, 
responsibility and proof of harm. Detracting from the principle of maximum 



 
 

 

438 
 

disclosure is the flatly stated provision in Article 1, that private information will 
not be open to access. This should be included in the exceptions section, and 
should involve a public interest test rather than a blanket restriction.  

3. Article 3(1) defines access for “anyone” and Article 4 specifically defines access as 
open to citizens or foreigners. Article 3(1) “without any sort of discrimination” 
would imply that no motive is needed and this is explicitly stated in Article 28. 

4. The law is of “public order” (Art.50) and thus overrides the secrecy regime, 
subjecting classified material to the exceptions listed within this law. 

5. Article 4(c,d) lists the entities subject to the law, which include all three branches, 
municipalities and autonomous territories. The constitution of Nicaragua does not 
possess an access to information provision.  

6. Article 4(d) regiments under the law “mixed or private entities” who receive public 
concessions or “public or private people” who act in support of these entities or 
receive resources from the general budget that are subject to accountability. 
Article 21 provides for the proactive publication of a list of financial statistics, 
including contracts, concessions, licenses and donations. 

7. Autonomous entities are subject to the law, as per Article 4(c).  

8. No oversight body was created, but instead, a National Commission for Access to 
Public Information (Article 14). The Commission is an “inter-institutional” 
mechanism that coordinates the three powers’ policies and activities with respect 
to the law. It has no real power, however, and is not even required to report to 
parliament. 

Procedural Guarantees 
 

1. Procedures for requests and responses are clearly articulated. Upon registration of 
a request the requester is provided with a copy of the registration form. Relevant 
detailed information must be provided. An official affirmative or negative response 
to disclosure must be provided within 3 working days (Art. 27). 

2. The user-friendliness of the law is progressive. Requests can be made in several 
ways and assistance is provided and encouraged within the law (Art.11). Citizens, 
for example, have a right to receive responses in their native language (Art. 6(3)). 
The only problem is the registration of requests: while this may be a useful proof of 
request, applicants should be able to request information from afar, electronically, 
without filling out registration. The user-friendliness of this provision will depend 
on how it is implemented. The law makes no provision for consultation with third 
parties. 

3. Article 28 emphasizes the “obligation” of officials to provide a response either 
immediately or within the 15 days assigned to complete a request. Article 35 does 
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affirm that if a request goes unanswered, it will be interpreted as a positive 
response. 

4. Timeframes are within better practice: officials have 3 days to let applicants know 
whether information will be provided and 15 days to supply information to the 
requester. A possible and obligatorily forewarned 10 day extension may be applied, 
but a reason must be delivered to the requester in writing (Art.29) 

5. The process reflects better practice: denial of information must be communicated 
to the applicant within 3 days (Art. 27) and the motives for denial must be 
included (Art.35). Article 37 then explains the appeal process, which must be 
carried out within 6 days of notification. 

6. Mediums for requesting and responding are well within better practice: requests 
can be made in writing, electronically or in person. Responses are equally flexible, 
including, most notably, direct consultation with the documents (Art.30).  

7. A reasonable recovery fee may be charged, but cannot exceed the cost of 
reproduction and delivery (Art. 31). This is a vague and unclear rule and would be 
better served by a central body that sets fees.   

Duty to Publish and Promote Openness 
 

1. No central authority presides over education, training and campaigns. Entities are 
individually responsible for such actions (Art. 44-46), but are assigned definite and 
important mandates, in this respect. A strange provision is Article 46, which 
singles out the media for special consideration. The National Commission for 
Access to Public Information does have the power to “promote the knowledge and 
compliance of the law within all the entities” and sign technical agreements with 
other countries, but these activities fall short of reaching into society to promote 
the right. 

2. Obligations to publish fall within better practices. Each entity is responsible for a 
wide assortment of information that must be included in a database. A positive 
attribute is that much of this information relates to finances and expenses: 
monthly pay rates for officials and contractors, calls and results for tenders, 
purchases, contracts and concessions, permits and authorizations, the results of 
internal audits, beneficiaries of public grants and balance sheets and financial 
statements, among other information. Article 21 establishes that private bodies 
that benefit from government resources must publish a host of limited information 
as well. Each public body must also make available an index of the information it 
holds (Articles 10 and 12). These are very ambitious publication plans for an 
implementation period of 180 days. 

3. Reports must be published by each respective public body, including requests 
made and their results. However, no central authority is required to organize these 
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reports into one, nor is there any obligation to report to the legislature, a major 
oversight. Toby Mendel (2009) points out that the National Commission on Access 
to Public Information (Art.14) would be a prime candidate to fulfill such a mission.  

4. The National Commission of Access to Public Information provides for information 
officers (Art. 13) at all levels of government. 

Exceptions 
 

1. Harm tests are affirmed in Article 3(7), but the actual application of the tests is 
spotty, due to categories of blanket classification, and of a low harm threshold. The 
principle of harm tests in Article 3 appears to be somewhat contradicted by 
provisions in Article 15.  

2. Public interest override is also affirmed in Articles 3(7) and 15.  

3. The law does not provide for severability. 

4. Timeframes are within better practice (Art. 17): 10 year reserve followed by one 
period of 5 years, if sufficient grounds are provided. The 15 year maximum appears 
to be the absolute time limit for classification. 

5. Most of the exceptions are within better practice. The blanket exception of all 
personal information is “highly problematical” according to Toby Mendel (2009). 
This expert posits that information is rarely exclusively “personal”. Moreover, 
personal information should be subject to a public interest override. Mendel also 
points out that the list of exceptions is too narrow and should include provisions 
for excepting legal proceedings and certain types of financial information.  

6. Toby Mendel (2009) notes that military exemptions listed in Article 15 are too 
broad, covering more scope than is necessary. Additionally, he finds that the 
exception of internal deliberations is also too wide. These problems of over-
generality must be added to the blanket exemption of all “personal” information.  

7. No provision is made to release information pertaining to the investigation of 
human rights abuses. 

Appeals 
 

1. No such central appeal body is created by the law, but access to public information 
units are located in each public body and can be appealed within 6 days of a 
refusal or mute refusal. Initial appeals or appealing a rejected decision can also be 
made to the Jurisdiction of Administrative Litigation of the Supreme Court. 

2. Timeframes are short and the procedure is not altogether clear. The grounds for 
filing a complain are also prohibitively narrow. 
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3. Timeframes are too short for filing an appeal (6 days), as requesters may need 
more time to consult documents. Decisions on appeals will be made within 30 
days. 

4. As Mendel notes, there should be broader grounds for filing an appeal, including 
incomplete information, excessive delay and the like.  

5. No grounds need be provided to explain why an appeal has been rejected.  

6. Rejected appeals can be addressed within the court system. 

Sanctions and Protections 
 

1. Offenses fall mostly within better practice: destruction, alteration or denial 
without just cause. Officials are also punished for providing classified information 
to the public and mis-classification of public information is punishable. This last 
provision falls outside of the norm.  

2. Certain offenses clearly fall outside of better practice. When an official erroneously 
classifies reserved material as public, the punishment is between one third of 1-6 
months salary (Art. 47,49). Toby Mendel also points out that not all offenses 
require wrongdoing. It is normal for public official to alter public information, he 
argues. It is the intent that counts.  

3. There are no stated protections for whistleblowers or good faith disclosures.  

 
 
 
 

Accompanying Written Assessment for Panama’s 
Access to Information Law no.6 of 2002 

 
Scope 
 

1. The law spells out clear definitions in Article 1.  

2. Principles relating to the scope of access are laid out in Article 1, including the 
Public Access Principle, the Publicity Principle, and the duties of transparency. 
Article 2, however, makes access to information ambivalent by stating that the 
right of access applies to “information of public access in the power or the 
knowledge of the institutions indicated by the law.” This is perhaps the least clear 
statement of access to information within the right-to-know laws of the Americas. 
As Toby Mendel notes, there is a tension between access to all information and 
access relating only to the functions of public bodies.  
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3. Article 2 also makes clear that access will be permitted irrespective of identity and 
without need of justification. 

4. As Toby Mendel (2009) notes, it is not entirely clear whether the law defers to a 
standing secrecy regime. Article 14 asserts the public nature of information except 
for when “declared by the competent authority in accordance with this law”. 
Nevertheless there are several conflicting provisions, including Articles 15 (defers 
to “applicable norms”), Article 8 (confidential or restricted exception), and Article 1 
(7) (access restricted to officials). Where there is ambivalence, typically secrecy 
prevails. See Mendel’s discussion. 

5.  Article 1(8) describes the broad scope of the law, which extends to all three 
branches. 

6. Article 1(8) also regiments “companies of mixed capital; cooperatives, 
foundations”, and any entities that receive “funds, capital or goods” from the state. 
The fact that these subjects lack a specified percentage threshold makes them 
potentially contentious. Government might, for example, seek to access the 
information of companies that receive even small amounts of funds. Article 2 also 
includes private companies that provide or administrate public services. 

7. Article 1(8) also regiments “decentralized, autonomous and semiautonomous 
[entities]”.  

8. No such authority exists. 

Procedural Guarantees 
 

1. Article 5 and 6 describe the request process, including a list of information which 
must be provided.  Article 7 describes that a response must be given “in writing”. 
These are fairly basic guidelines. 

2. The request process appears to be fairly straight forward and more or less user-
friendly. Requests can be submitted in writing or by email directly to the public 
body with no need for “formality”. There are no provisions for the disabled or 
illiterate, but public bodies are encouraged (Article 7) to point applicants toward 
the information they seek if it should lie in another government entity. 

3. No duty exists for a public body to acknowledge receipt of the request. 

4. The timeframes for responding are rather long, at 30 days. This period can be 
extended only once for an additional 30 days if notified in writing before the initial 
timeframe expires.  

5. Grounds for denying information are articulated vaguely in Article 16: officials who 
deny information should provide an explanation of their refusal grounded in the 
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law. No appeals are provided for, except for a direct appeal to the denying public 
body (Art.21). 

6. The mediums for requesting are limited to paper and electronic means; responses 
can be provided in any medium (digital, audio, etc.) that “is technically feasible” 
(Article 7). 

7. Fees are for reproduction only, and no others may be levied. No fee schedule. 

Duty to Publish and Promote Openness 
 

1. No Centralized authority exists to coordinate publishing and promotion.  

2. The information is of a very general nature, but does not include more “political” 
information, such as salaries. However, the law does mandate some rather unique 
information be made public: public bodies are to publish information on how 
citizens might participate in the workings of the entity, and public bodies are also 
required to publish a code of ethics.  

3. Article 26 establishes that every public organ shall incorporate in its annual report 
to Congress the number of requests, the number of denied requests, and 
“observations and decisions finally adopted”. These are weak instructions, and it 
would obviously be preferable if the requests and denials were made available, and 
not merely the “number”.  

4. Article 5 refers to an office within each body to handle requests, but it is not clear 
if there are actual officers or liaisons assigned. 

Exceptions 
 

1. No harm tests exist.  

2. No public interest overrides exist. 

3. Article 14 provides for severability. 

4. The restriction period is for 10 years unless decided otherwise by the competent 
authority. This period may be extended one time. Twenty years is the maximum 
time limit for classification, which falls within better practice. 

5. Toby Mendel notes that instead of protecting “legitimate interests”, the law 
protects entire categories of information, such as “confidential commercial 
information”. Mendel also points out that the protection of information about 
mineral rights is peculiar for such laws. Article 14 (8) bar access to any information 
pertaining to the “discussions or activities of the cabinet in addition to the 
president and vice president”. “Or activities” is a difficult claim to make, because 
official activities of these offices should be subject to access requests. Provision 9 
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of Article 14 also blocks access to congressional transcriptions when Congress 
audits information pertaining to the other exceptions listed within the access law. 
This is a blanket black-out that should be subject to various tests.  

6. The failure to address concerns of legitimate interest makes many of the law’s 
exceptions far too permissive. 

7. No such provision prohibits the reservation of records relevant to real or potential 
human rights abuses. 

Appeals  
 

1. No such oversight body exists and there is no appeal mechanism whatsoever, not 
even the courts; at least there is none whatsoever mentioned in the law.  

2. -    8.  N/A 

Sanctions and Protections 
 

1. Vague sanctions: failing to provide requesters with either Habeas Data or denying 
access to information will result in a fine equal to two times the official’s monthly 
salary. No specifics are given on what offending behavior entails. 

2. Fines appear to be within better practice, equivalent to two monthly salaries (Art. 
22). 

3. No protection for whistleblowers or good faith disclosures exists. 

 
 

Accompanying Assessment for Peru’s Transparency and 
Access to Public Information Law, No. 27806, (2002) 

 
Scope 
 

1. The 2002 law does not lay out a clear set of definitions. Article 2 does acknowledge 
that public bodies subject to the law are outlined in law 27444, Article 1 of the 
Administrative Procedure Law. Therefore, at least it is clear which organs are 
involved. Information is defined offhandedly in Article 10.  

2. The ideal of maximum disclosure is put forth in Article 1, in which the law’s goal is 
stated as “promoting transparency”, and in Article 3, which enunciates the 
Principle of Publicity. These references do not however provide a strong and 
coherent statement of openness. 

3. Articles 7 and 13 state that identity should have no bearing on eligibility to request 
and receive information. 
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4. Article 17 upholds the current secrecy regime of laws and even permits 
administrative classified rulings to overrule the law.  

5. The scope of the law is very broad. Article 4 states that the law will cover “all the 
entities of the public administration”. The law represents accompanying regulation 
for Article 2 of the 1993 Constitution, and the right-to-know law regulates the 
public administration through law 27444 (Article 3). This “General Administrative 
Procedure” law covers all three branches of government.  

6. Article 8 specifies that state owned enterprises are subject to the law; Article 6 
mandates that government departments publicize contracts with private 
companies; and Article 9 directs private companies employed by the state to 
provide “characteristics, costs and administrative functions” of their contracts. But 
no thresholds are set for ownership, which may make accessing partially state 
owned enterprises more difficult.  

7. The law encompasses all organs listed in Article 1 of the Administrative Procedures 
Act, Law 27444. Included here are autonomous organs. 

8. No oversight body exists. Apart from the authorities designated by their own 
respective public bodies to act as liaisons, the only authority that assumes any 
collective responsibility is the chief of ministers. But this authority is merely 
responsible for reporting to Congress once a year.  

Procedural Guarantees 
 

1. Article 11 sets out the requirements for a request. However, there are several 
problems: first, requests must be submitted to the person (liaison) assigned to 
handle them. But the law casts doubt on whether the public body will comply with 
the requirement of appointing a liaison by stating, “in case this [liaison] has not 
been designated the request will be directed to the person who has in his/her 
power the information required or an immediate superior”. This provision is 
unduly ambivalent in terms of responsibility. Moreover, the process to request 
information is not completely clear. No detail is given, for example, as to what 
information must be included to complete a request (e.g. name, contact 
information, records sought) or rejected. 

2. With few indications of what is required to perform a request, it is difficult to 
gauge the user-friendliness of the system. It is clear, however, that the law does 
not provide for the disabled or illiterate, nor are pubic bodies required to make 
third party referrals, if possible. The need to find the person(s) responsible for 
information requests does not suggest a user-friendly format. 

3. There is no obligation for the public body to acknowledge receipt of a request. 
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4. Timeframes are ambitious. Information is to be provided to requesters within 
seven days, and this may be extended an addition five if done so in writing before 
the seven day limit has expired. In theory, the breach of these time lines is 
considered a denial of information and subject to sanction.  

5. The procedure in Article 11 specifies that public officials should let applicants know 
if the information does not exist; and Article 13 states that denials should be 
grounded in the exceptions in Article 15-17. Grounds must be given to the applicant 
for why information is being withheld.  

6. Article 10 does provide that applicants may receive information in whatever form it 
is available. Nothing is said about requests, however.  

7. Fees are limited to reproduction (Art. 20), although there is no central fee 
schedule. 

Duties to Publish Information and Promote Access 
 

1. No such authority exists. 

2. Right to Know expert Toby Mendel (2009) comments, “the Peruvian RTI Law is 
remarkable for its extremely extensive pro-active publication provisions.” Fourteen 
articles are devoted to what must be published by each major public body. Article 
5 mandates publishing various categories of information on the internet: general 
information, budgets, wages, contracts, activities, and even the person responsible 
for the website. Categories of what must be published vary from one public body 
to the next, but “are among the most onerous of any RTI law in the world” (Mendel 
2009).  

3. As previously stated, the Chief of Ministers must present a yearly report to 
Congress.  

4. Article 11 refers to “designated officials”, but the law does not explicitly provide for 
formal liaisons or information officers. 

Exceptions 
 

1. Partial harm tests exist for most exceptions, but not all.  

2. No public interest override exists, although Article 18 does include two specific 
public interest considerations (Mendel 2009).  

3. Severability is included in Article 19.  

4. The unorthodox system of classification includes three sections for “secret”, 
“reserved” and “classified” information. The law also specifies (Article 15C) which 
government authorities can access this information and under what conditions. 
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Information may be released after 5 years, if given consent by the proper 
authorities, but the law is unclear about exactly who is responsible for the 
declassification process, extensions or the grounds on which these processes are 
decided. A clause in Article 18 states that the public administration must transfer 
its information to the national archive under the timeframe established, and that if 
the information is considered to be of no public utility, and has remained in 
disuse, it may be destroyed by the archive according to its “normative” framework.  

5. Most of the information considered secret, reserved or classified falls under better 
practice. However, the complexity of the graded secrecy system, the preservation 
of the secrecy regime, and the ability of the Congress to decide what is secret 
(Article 17:6), is clearly not germane to better practice legislation. 

6. There are several general provisions that may serve as loopholes. First, Congress 
may create exceptions, or exceptions may be interpreted through the constitution 
(Article 17:6);  second, Article 17(2) creates a complex system of confidential 
information regarding banking, taxes and other financial information.  

7. Article 18 specifies that information relating to the investigation of human rights 
violations cannot be reserved.  

Appeals 
 

1. There is no such appeal body. Instead an internal appeal from the public body in 
question may be lodged (Article 11e). If the appeal is not resolved or acknowledged 
within 10 days, the last recourse for an applicant are the courts. 

2. In so far as the internal appeal is concerned, the process for filing an appeal is 
straightforward. 

3. An internal appeal must be responded to in 10 days, and if not responded to, can 
be interpreted in the negative.  

4. No grounds are given for when an appeal can be filed.  

5. No grounds for rejecting or upholding an appeal are given. 

6. Denied appeals go through the court system. 

Sanctions and Protections 
 

1. Article 4 states that a failure to comply with the law is considered a serious offense 
(“falta grave”), punishable by statutes on the “abuse of authority” in the criminal 
code, Article 377. Serious offenses are considered in Article 14, where they are 
listed as actions which “arbitrarily obstruct access”, “provide it in an incomplete 
form”, or “set obstacles in any which way”. These are not as clear as better practice 
provisions.  
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2. Sanctions are within better practice in terms of degree, but fail to address repeat 
offenders, redress or restitution. 

3. No protection for whistleblowers or good faith disclosants exist.  

 
 
 

Accompanying Assessment for Uruguay on  
 Access to Public Information, no. Law 18381 (2008) 

 
Scope 
 

1. No list of definitions is provided. “Information” is defined in Article 4, but “public 
body” is not defined, a glaring omission that can provide government with the 
leeway to leave certain institutions out of the law’s reach. 

2. The law does not stipulate a purpose or set of goals. Article 1 does provide a 
statement in favour of promoting transparency, but secret and classified 
information is excepted from disclosure in Article 2.  

3. Anyone (Art. 3) can seek information and no motive need be stated. 

4. Previous secrecy laws are not subject to being overridden by the law, as previously 
mentioned (Art. 2).  

5. The law is particularly unclear on what institutions are regimented to the law. The 
law simply states “all public bodies,” (Art. 4) but because public bodies are not 
defined, interpretation remains discretionary. 

6. By omitting a reference to business or autonomous institutions, the law receives 
low scores for these points. 

7. Refer to number 6. 

8. The government created the “Agency for Government Development of Electronic 
Management and a Society of Information and Knowledge” (AGESIC) (Art. 19). 
The authority has power to enforce and elaborate access regulation within the 
executive branch (Art. 21), to implement, train, educate, promote, report and 
denounce, but does not serve as an appeals mechanism, nor does it have the power 
to sanction. 

9. Appointed by the executive and liable to be removed by the executive the 
executive council (Art. 19) and the Consultative Council (Art. 20) (purely advisory) 
are not vetted to ensure accountable and professional standards.  
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10. Appointees must be people who are chosen for “personal and professional 
antecedents” and for “knowledge on the subject that will ensure independence of 
criteria, efficiency, objectivity and impartiality”. No categories of undesirable 
characteristics (e.g. partisan affiliation) are mentioned, as better practice laws do. 

11. No mention is made of a budget, or any such insurance of autonomy and 
independence except for the following stipulation in number 12, below. 

12. The oversight body is only “technically [professionally] autonomous,” (Art. 19) 
which provides it with no legal autonomy. 

Procedural Guarantees  
 

1. The law provides no procedure for requesting information or responding to 
requests. Only timeframes are given for the response. 

2. The law is not particularly user friendly. Request must be made in writing and 
there are details on what the requester must include (Art. 13), but the measure is 
silent on how a request is submitted. Appeals are handled by the courts and there 
is no indication of assistance for the disabled or illiterate.  

3. Art. 18, silence is construed as assent to a request, an important element in a law.  

4. In Article 15 it states that before the better practice 20 days expire, the public body 
may respond that it requires 20 more days for “exceptional circumstances.” After 
the extension, information must be provided or it is considered a serious offense. 
No justifications are apparently needed for an extension. Article 16 requires the 
“maximum hierarchy” to decide whether access will be permitted. This might 
make access requests subject to political intervention, besides probably extending 
the time frame for release.  

5. Article 16 and 18 provide several indications that rejections of requests must be 
founded.  

6. Requests must be made in writing (Art. 13). Article 17 stipulates that the requester 
may be provided with a certified copy of the document or may consult with the 
documents. As Mendel notes (2009), these are rather narrow provisions. They do 
not endorse more modern forms of communication, such as email.  

7. Fees are to be for reproduction only, but costs are not detailed.  

Measures to Promote Openness 
 

1. The oversight authority has substantial responsibility to promote the law, pursuant 
to Article 5.  
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2. The information to publish (Art. 5) is narrower than other laws, such as Mexico’s 
and Chile’s. However, a list of financial information must be included, such as 
budgets and concessions.  

3. The oversight body bears the duty to report to the executive. It is worth noting 
that the president appoints commissioners without vetting and has the power to 
dismiss commissioners. To compensate for this, the oversight body should be 
required to report to the parliament, which is almost entirely left out of the 
responsibilities for this law. This is clearly outside of better practice, as the 
legislature is constitutionally required to monitor and audit the executive.  

4. No officials that would serve as information officers are mentioned in the law.  

Exceptions 
 

1. The harm tests are present, but of a low harm threshold.  

2. There is no public interest override. 

3. There is no mention of severability. 

4. 15 years is a relatively long period and there is no system for documenting the 
extent of classified documents, including those classified outside of the law’s 
reach. Unfortunately, classified material can be re-classified without apparent 
limits.  

5. Generally in line with international standards, some exceptions are nonetheless 
slightly exceptional, such as the provision in Article 9 that exempts information 
that presupposes a loss of “competitive advantages to the obliged subject.” Another 
such provision exempts information that might damage the “financial, economic 
or monetary” stability of the country. “Financial” is usually sufficiently. “Economic” 
widens the possible latitude for interpretation. 

6. The above would constitute ambivalent provisions. 

7. The law includes a progressive provision (article 12) that subjects all information 
relating to human rights abuses to access requests.  

Appeals 
 
Rather than employing the oversight mechanism to decide appeals, the law mandates the 
use of the courts rather than any sort of administrative appeal procedure. As Toby Mendel 
notes, “these are significant shortcomings”. Using the courts renders the appeal process 
costly, more difficult and almost certainly more time consuming for the requester. 
Fortunately, the timelines are clear for the courts, if they can be met. The lack of an appeal 
mechanism outside of the court system is a clear boon to secrecy, as requesters will be less 
likely to challenge denials.  
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Sanctions and Protections 
 

1. Offenses include disclosure of classified information, which may give cause for 
public servants to tend toward secrecy.  

2. In degree, “offenses” are treated as any others within the administrative code. 
There is no mention of second-time offenders or any other such details. 

3. There are no protections for whistleblowers or good faith disclosures. 
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