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PREFACE

The government-business relationship, and the

strategic position therein occupied by the public-interest

concept, has long been of considerable interest to me. Be-

cause it is an ever-changing relationship, studies made and

theories formulated thirty or forty years ago seem inade-

quate today. This study is a re-examination of the develop-

ment of this government-business relationship in an attempt

to understand the role played by the public-interest concept
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of whom provided the type of help most needed at particular
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CHAPTER I

INTRODUCTION

To one seeking to understand the everchanging

web of relationships which constitutes the government-

business nexus, a study of the role of the public-interest

concept can provide much insight. Although often treated

as a single phenomenon, in reality it was an integral part

of the entire pattern of social control during the period

of its existence. Indeed, as this study will attempt to

show, without the vital function which the concept per-

formed, social control could not have assumed the shape it

did. As long as it retained that shape the concept had

much meaning. It was only when the total fabric of social

control had undergone drastic change that the public-

interest concept, its services no longer required, began

to pass from the scene.

During the life of the concept, the pattern of

social control was simple. The economy was divided into

three separate and distinct areas. The first area was

designated public and included those activities normally

carried on by the government. The second was designated

private and included activities performed by individuals

and non-governmental corporations. It is the third area,

1
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containing elements of each of the other two, which is

the subject of this study. Although the organizations in

this area were non-governmental, they were considered to

be quasi-public or to be performing public functions.

Legally speaking, they were considered to be public util-

ities or to be "affected with a public interest." With

economic activity so neatly compartmentalized, public

policy was simple. In the private sector its only ob-

jective need be the maintenance of competition. In the

public-interest sector, for reasons developed later,

comprehensive regulation, including the prices to be

charged, was enforced. The public-interest concept was

concerned with the selection of the industries to be

placed within this public-interest sector and, to a les-

s extent, with the development of the techniques of

regulation to be followed in controlling these industries.

The main events in the life history of the con-

cept, from its birth in Munn v. Illinois in 1577 to its

demise in Nebbia v. New York in 1934, have been sketched

many times. The first chapter of any good text in public

utilities will trace the concept’s progress through the

important court cases. Yet even the best of these sur-

veys leaves much unsaid. What factors combined to bring

the concept into being? What role did it play during its
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existence? Why was it dropped in the Nebbia case? These

are the questions which most treatments of the concept

leave unanswered.

This is not to say that attempts to supply

answers have not been made. Various aspects of the con-

cept have been explored in detail by many scholars and

partial answers to these questions can be found in arti-

cles in legal periodicals and professional journals. Yet

they are partial answers only and they are unavailable

except to those with the time and patience to ferret them

out. The last attempt to survey and evaluate this rather

extensive literature was made in 1922 by Rexford Tugwell

for his doctoral dissertation at the University of Penn-

sylvania. Yet some of the most significant developments

were to occur in the following decade, and his analysis

was soon hopelessly outdated. One purpose of this study

is to survey and evaluate these many individual contri-

butions in the light of present-day developments.

A Theory of the Concept

Rexford Tugwell was attempting to develop a

"theory” of public interest. At the time he was writing

the concept was at the height of its acceptance, and
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there was rather general agreement concerning both its

common-law origins and its current utility. This general

acceptance lent an aura of permanence to the concept and

conditioned the inquiry which Tugwell was making. It was

a living concept and he was attempting to describe it as

such.

Yet it was destined to be short-lived. Before

long, historical research was to cast doubts upon these

common-law origins and the court’s use of the concept was

to transform acceptance into antagonism. The inevitable

discard soon followed.

A "theory” of the concept today and that is

another objective of this study must of necessity be

far different from that developed by Tugwell. It must

not only describe what the concept was, it also must ex-

plain its origins and development; for additional research

has Indicated that much of the certainty of Tugwell’s day

concerning these points was derived from assumptions not

all of which have stood the test of time. Nor is it

enough to write the concept off as an historical accident

or mistake, as some have attempted to do. Social develop-

ments do not "just happen." A theory of today must seek

to understand the causal factors at work in the develop-

ment of the concept. It must also explain why the concept
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was able to command such general acceptance, and why

eventually it lost that acceptance. Finally, a theory

of today must view the concept not as an isolated eco-

nomic or legal phenomenon. Rather it must seek to under-

stand and explain the interrelationship between it and

other social, legal, and economic ideas of the day.

To develop such a theory, the study must con-

cern itself with social change the drama of social

change played against the backdrop of emerging industrial-

ism. It must be focused on the framework of social con-

trol through which society has attempted to cope with that

industrialization. More particularly, it must seek to

examine the role which the public-interest concept played

in the development of that framework of social control.

Public Interest and Public Utility

An inquiring observer soon learns that there is

a relationship between the terms public interest and public

utility; in fact, he is most likely to encounter the term

"public interest” in the first chapter of a textbook on

public utilities. There he probably will discover that

a public utility is an industry which has been declared

to be "affected with a public interest.” Strengthened
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with this knowledge, he may conclude that the two terms

have the same meaning. As he reads further, however, con-

fusion begins to appear. It is a confusion which might as

well be accepted, for it is to become a constant companion.

In fact, if a survey were to be made of the lead-

ing textbooks on public utilities of the past twenty-five

years, one of the first things to be discovered would be

that never has there been agreement on the use of the term

public utility. Agreement between writers is seldom found

and even consistency within the work of a single author is

rare. The term has an elusiveness against which a logical

mind rebels. Depending on one’s point of view, the indus-

tries within this category form a cohesive whole, split

into definite segments, or else present themselves in some-

what the same fashion as a group of new recruits lined up

according to size with discernible differences between

them but with those differences more pronounced in some

instances than in others.

Public utility is a conveniently malleable term.

The man on the street, untrained in legal distinctions,

thinks of it in relation to the water, gas, electric, and

telephone companies the "utility” bills which he must

pay each month. To one interested in examining a particu-

lar type of economic control, such as the common-law
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provisions of duty to serve all without discrimination, the

list would have to be expanded to include those industries

usually referred to as "common carriers." If government

franchise is the subject of inquiry, the category would

have to be broadened even more to include radio broadcasting.

If price control is the issue at hand, radio broadcasting

must be dropped and other industries including insurance

added. Finally, if technique of control is of secondary

importance to the question of trie right to regulate, then

the lines within the category become less important and pri-

mary interest is directed to the total category itself.

Within it the community’s right to regulate is not questioned,

but outside of the category that right until recently was

strongly denied.

Traditionally, the first chapter of each book

on public utilities is entitled, "The Public Utility Con~

cept," or "What is a Public Utility?" Here the author

attempts to define the concept and to justify the commun-

ity’s right to regulate the industries labeled public

utilities. Most writers devise a set of characteristics

common to the industries usually included and show how the

possession of such characteristics makes regulation not

only inevitable but desirable. Here the term is used in

its broadest aspect and applies to all industries subject

to detailed regulation.
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During the life of the concept some authors

attempted to distinguish between a smaller group (public

utilities) and a larger one (industries affected with a

public interest); others concluded that when discussing the

right to regulate it was unnecessary to make such a distinct-

ion. Most writers simply defined a public utility as an

industry which is "affected with a public interest" and used

the terms public interest and public utility interchangeably.

The reading of many "first chapters" written during this

time leaves one deeply conscious of the confusion which has

surrounded the use of these two terms. While recent writers

no longer treat the terms synonymously in their "first chap-

ters” the extreme caution with which these terms are discussed

and rather general lack of agreement concerning their use

indicates that the eLements of confusion have not completely

disappeared.

Once the -writing of the first chapter is out of

the way, the authors turn to a discussion of specific

techniques of regulation. Here each decides which indus-

tries he wishes to discuss and excludes others which he

has mentioned earlier. It is interesting to note the in-

clusions and exclusions. The only industries almost

universally included are the local public-service companies:
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those supplying gas, water, and electricity. Many also

include the telephone industry. Although urban transpor-

tation is included in most older works, the newer ones

seem to favor omitting it. Railroads more and more are

being given separate treatment. The newer radio, air-

line, and motor transport industries are included in some

writings and not mentioned in others. Because he is not

required to make his decisions conform to any definite

legal grouping, each author treats in detail only those

industries which he considers particularly important or

interesting from his own point of view. Although the

municipal-service industries are universally included

(conforming to the definition of the man on the street),

others such as taxicabs, stockyards and insurance, which

were mentioned in the "first chapter,” are just as uni-

versally ignored in the remainder of the book.

Obviously, each author has two meanings of the

term public utility in mind. He uses one meaning in his

first chapter and another in the remainder of the book.

Why this discrepancy?

Distinctions are useful only when the point of

view from which they are made is recognized. Public-

utility writers traditionally have had two different

points of view in the same book. In the first chapter
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the purpose has been that of discussing the right of the com

munity to regulate. As long as this right to regulate was

questioned the important factor to be analyzed was the exis-

tence of two categories of industries -- one of which was

subject to detailed regulation and one of which was not.

Sub-groupings within categories were not of primary impor-

tance and authors seldom attempted such a distinction in

this section of the Even today, when the right of

the community to regulate is not so likely to be questioned.

One occasionally finds an author attempting to justify such

regulation on ’’public interest” grounds.

However, once the right to regulate has been

established, the author then begins a discussion of the

techniques of regulation. Here one finds repeated refer-

ence to the ’’ancient common-law provisions” of duty to

serve all without discrimination at reasonable prices.

Taking these common-law provisions as the central theme,

textbook writers proceed to discuss some of the indus-

tries to which they apply. With these provisions as the

criteria, the broad field of industries discussed in the

first chapter is narrowed down until the local public-

service companies are the only ones which all agree should

There 'were some exceptions. Martin G. Glaeser,
whose theory is discussed in Chapter Vi, drew a distinction
between "true" public utilities and "twilight zone" indus-
tries .
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be included. As has been noted, different authors expand

this basic list somewhat, but all begin with it.

Thus it is possible to distinguish between pub-

lic utility (the broad "first chapter” group) and public

utility (the narrow ”rest of the book” group). But this

is possible only if the basis of classification is shifted.

Not until we cease pondering, "which industries must be

regulated” and begin to pursue the question "which indus-

tries are still subject to the common-law provisions of

duty to serve all without discrimination” can we narrow

the field and exclude such industries as stockyards and

insurance. It should be mentioned that not even this

criterion will give us a category with definite, clear-

cut lines. There will always be borderline cases. Yet

this category will be smaller than the one which is cir-

cumscribed by the question "which industries must be regu-

lated?”

How shall the terms be used here? Would it not

be wise to reserve
Tf public utility” for the ”duty to serve

all” industries and to use "public interest” when referring

to the larger category of those industries subject to de-

tailed regulation? There is some merit in this approach,

and whenever possible it will be followed. However, there

are also some objections. One already has been discussed.
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Such a distinction is not significantly meaningful when it

is the right of the community to regulate which is under

analysis. But there is another objection. Throughout the

literature is found a very common tendency to identify all

industries declared to be "affected with a public interest"

with some sort of "public utility" status. Especially

those who would limit the scope of control attempt to force

all regulated industries into the "accepted" public-utility

pattern. It is as though there was some compulsion to

force all regulated industries into a single group. At

times one can almost feel the collective annoyance when

some new industry is added and the category has to be

stretched further. Had the distinction between public

utility and public interest been a satisfactory one, this

rationalization would not have been necessary. But ra-

tionalization persisted; and to treat the two categories

as separate and distinct would be to ignore an important

characteristic of the concept. The fact that to many

authors the "public-utility concept" was meaningful in

terms of the larger category as well as in terms of the

smaller suggests that there were reasons for this double

meaning which should not be ignored.

Indeed the more one surveys the literature, the

more the impression grows that to treat public utility as
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only a sub-grouping within the public-interest category is

to miss part of the significance of that category. Rather

than being merely a sub-group, public utilities should be

thought of as the "core” of the public-interest concept. At

one time they included all public-interest industries; later

other industries not usually classified as public utilities

became "affected with a public interest." However, even

then the attitudes which had been formulated during the

earlier period continued to prevail. In short, the ideas

and attitudes usually associated with the concept "public

utility" became so firmly attached to the concept "public

interest” that to treat the latter concept without constant

reference to the former would lead only to a misunderstand-

ing of the latter.

Thus, even though the emphasis will be placed on

the broader concept public interest, it is not possible

to avoid considerable discussion of the narrower concept

public utility. In reality, because they are incapable of

completely separate treatment, the study must encompass

them both. However, there are some aspects of public util-

ity which do not have direct effect on public interest, such

as the technical details of regulation. Since the focus of

this study is the community’s right to regulate, most of

these details need not be considered here.
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The Essential Element A Division of the Economy

From the point of view of the community’s right

to regulate, the most important consequence of the public-

interest concept was the creation of a separate category of

industries subject to more or less detailed regulation.

Within this category, the right to regulate even prices

was admitted. Beyond this category, the right to such reg-

ulation was not recognized. The various cases which will

be examined here concern themselves primarily with a ques-

tion of status. Is this a"public-interest” or a "private”

industry? This is the important question. If the answer

is "public interest," the community may regulate; if the

answer is "private" it must keep hands off.

The idea of a separate category of industries is

simple and precise; the ramifications of such a division

are complex and involved. The consequences of being placed

in the public-interest category were of such importance as

to provoke violent resistance, in most cases, on the part

of the industry in question. This resistance usually took

the form of a legal analysis of the basis of the public-

interest classification calculated to prove that the cate-

gory did not include that particular industry. Those

taking the opposing view would submit a brief supporting
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inclusion. The justices, upon whom the burden of decision

lay, would attempt to justify that decision with their own

analyses. These in turn provoked numerous articles in legal

periodicals devoted to clarification of the various con-

flicting opinions of the court. Finally, persons writing

textbooks on the subject attempted to state the various

arguments and points of view in such a fashion as to be

understood by laymen. All of these writings have been de-

voted to an effort to formulate and to make explicit a

basis of distinction between industries. Together they

make up the material which this study will consider.

The objectives of the study then are several:

first, to survey the literature paying special attention

to those contributions made since the Tugwell analysis;

second, to investigate the terms public interest and pub-

lic utility and to attempt to account for the confusion

surrounding their use; and third, to explain the role

which the public-interest concept played in the develop-

ing framework of social control. Finally, since the con-

cept no longer operates as it once did, a fourth objective

is to consider the present status of regulation and the

legal and economic framework within which it operates to-

day.



CHAPTER II

THE JURISTIC APPROACH

Like most social phenomena, the public-interest

doctrine was simple neither in structure nor origin. Its

theoretical concepts and its basic techniques were drawn

from the thought systems and experiences of different eras.

Furthermore, those concepts and techniques underwent con-

siderable change as they were combined into what we have

come to know as the public-interest doctrine. No one

approaches a problem free of basic intellectual commit-

ments which in great measure define his techniques of

analysis and thereby influence his conclusions. Those

who had a part in the formation of the public-interest

doctrine were no exception. If, then, an observer would

understand the doctrine, he must be cognizant not only of

the origin of the concepts and techniques which made it

up, but also of the intellectual influences prevalent at

the time of its creation.

Although it had profound economic aspects and

in fact drew much of its sustenance from economic theory,

the public-interest doctrine was primarily legal in nature.

It was the creation of lawyers, not of economists. In fact,

16
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for much of its life, the economists were placed in the

unenviable position of attempting to explain what the

judges had done and why they had done it. Needless to

say, they found themselves inadequate to the task.

They were inadequate not only because they were

economists (rather than lawyers), but also because the

nature of the philosophic influences motivating those on

the court was not clearly enough understood. However,

more recent controversies involving the clash of contrast-

ing philosophies of jurisprudence furnish the modern ob-

server with insight his predecessors were denied, and so

clarify the nature of the problem.

No attempt will be made to present a detailed

evaluation or examination of those contrasting methods of

jurisprudence. Not only would this be far beyond the

scope of the present analysis, but it would be presuming

to treat in a single chapter issues which still remain un-

resolved despite the extensive literature concerning them.

It is sufficient here to outline briefly the contrasting

philosophies of jurisprudence with emphasis on the direct

influence they had on the formation of the public-interest

doctrine.
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Legal Formalism

In a recent book, Henry Steele Commager referred

to the last decade of the nineteenth century as "the water-

shed of the nineties.On one side lies an agricultural

America, domestically oriented, and conforming intellec-

tually to the political, economic, and moral principles

inherited from the seventeenth and eighteenth centuries.

On the other side lies modern, urban and industrial Ameri-

ca, involved in world economics and politics, experiencing

profound change in its social institutions, and trying to

adjust its habits of thought to new and strange conditions.

Legal would seem to lie on the nineteenth rather

than on the twentieth-century side of this watershed. The

link which connected it so firmly with the past was the

belief that law is found, not made. Rather than being the

product of conscious or determinate human will, law was

something which had to be "discovered,” or derived from an

ideal source.

This belief in a law which a judge could "discover”

if he went to the right source extends far back through

American Mind, Chapter 11.

2
The term, legal formalism, has been suggested by

Morton G. White in a recent book, Social Thought in America:
The Revolt Against Formalism, Many others have used it also.
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intellectual history. For the purpose of the present

inquiry, however, we need go no farther than the medieval

period. Feudal society was distinguished by its well-

organized and authoritative social structure. Its law fit-

ted the pattern well. Scholastic philosophy relied upon

logical development of authoritatively given premises,

premises which were absolute and unquestioned, and gave

feudal society a fixed, unchangeable, authoritative law. 3

With the breakup of feudal society, scholastic philosophy

lost its hold, although its method of insuring certainty

by logical development of authoritatively defined con-

ceptions has remained with jurisprudence even until today.

The Protestant jurist-theologian of the sixteenth

century continued in the methods of his scholastic fore-

bearers. His creation was a natural law divorced from the-

ology and resting upon reason, a reason which reflected the

hopefulness of the Renaissance. This jurisprudence tended

to produce systems of national law unified within the vari-

ous national domains. However, the increasingly active

and shifting societies of the seventeenth and eighteenth

3
Roscoe Pound, An Introduction to the Philos-

ophy of Law, pp. 36-46, for an excellent analysis of the

development of legal philosophy one to which this descrip
tion is much indebted.
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centuries, impatient with an authority which often stood

in the way of what they desired and increasingly individual'

istic in nature, demanded less restrictive law. The source

of law was shifted from natural law to natural rights. A

society made up of individuals sought a jurisprudence which

would uphold that individualism. Natural rights, inherent

in man and demonstrated by reason, became the basis of a

jurisprudence which relegated national authority to a posi-

tion of subservience. It was this philosophy which was

dominant when the colonies broke with England and it was

embraced as a matter of course (and of expediency) by them.

The claim to universality of rights "inherent in

man" was soon subjected to critical analysis in Europe,

especially by German jurists. The same historical scholar-

ship which challenged classical economic doctrine also

challenged natural rights jurisprudence. Historical jur-

isprudence soon began to emerge, but the change was not

drastic, for the historical school too believed that law

was discovered, not made. The historical jurist no longer

believed that principles of jurisprudence could be deduced

from the nature of the abstract individual, but he did not

doubt that there were such principles and that they could

be discovered through historical investigation. He merely
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substituted history for nature. Law was to be "discovered"

through investigation into the historical development of a

people.

Historical jurisprudence soon replaced natural

jurisprudence in Europe, but so firmly embedded was natural

rights theory in the United States that there historical

jurisprudence merged with rather than displaced natural

jurisprudence. In the last quarter of the nineteenth cen-

tury, when the public-interest doctrine was formulated,

this combination of historical and natural jurisprudence

dominated the scene. This was the "legal formalism"

against which Holmes, Pound, and a whole generation of

legal philosophers were to rebel.

Legal formalism doubted the efficacy of legis-

lation because it sought to achieve the impossible; it

tried to make that -which can not be made the law. Laws

were discovered, not made, and jurists were much more

adequately trained for that discovery than legislators.

Court decisions were emphasized just as legislation was

neglected. Textbooks written under the influence of legal

formalism cite even the most obscure legal decisions but

very seldom cite any statutes beyond those landmarks which

have found a place in the common law. Any statute which
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seemed in conflict with the common law should be minimized.

There was little tolerance for the social or legal reform-

The result was the growth of a "mechanical”juris-

prudence, with the judge supposedly comparing the new

legislation with the legal principle as expressed in the

Constitution or the common law and striking it down if in

his opinion there was a conflict. This procedure was pure-

ly "mechanical” and conceived the judge as nothing more

than a legal technician the operator of the scales

Although it is no longer in possession of the

field, the influence of legal formalism is not to be dis-

counted. In 1919, Calvin Coolidge acknowledged his debt

to this approach with the statement

Men do not make laws. They do but discover
them. That state is most fortunate in its form
of government which has the aptest instruments
for the discovery of law. s

The Importance of the Common Law

One result of the growth of historical juris-

prudence was a renewal of interest in the common law.

Roscoe Pound, The Spirit of the Common Law.
Chapter VI ,for a description of the philosophy of law in
the nineteenth century.

in Commager, o£. cit.. p. 371.
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Because of the reverence for precedent inherent in the

historical approach to jurisprudence the common law came

to be looked to more and more as a source for precedents

which would be applicable to the solution of present prob

lems.

The Anglo-American legal tradition called the

common law is more a mode of treating legal problems than

a fixed body of definite rules. Whereas Roman Law is

based on the logical development of abstract conceptions,

the common law concerns itself more with the treatment of

concrete controversies. In actual practice, it attempts

to apply to the issue at hand the judicial experience of

the past, rather than attempting to fit this particular

controversy into its exact logical pigeonhole in an ab-

stract system.^

Although the common law is not based on any

single abstract system, it has been influenced by several

of them. Changing slowly, it has provided the framework

within which legal philosophies and conceptions have

operated. Some of the most tenacious abstract conceptions

6
Roscoe Pound, The Spirit of the Common Law«

pp. 1-3.



24

of man’s intellectual experience have been harbored and

perpetuated through its emphasis on precedent and rever-

ence for the past. Many different eras and idea-systems

have made their contributions to it.

Roscoe Pound has stated that the common law has

within it two characteristics. 7 The first of these is a

dominant individualism which seems to be the central core

of many, common-law doctrines. Individual liberty and

property are accorded greatest respect. All interferences

with individual freedom of action on the physical, mental,

and economic levels are resisted. In fact, it is much

more concerned with individual rights than with social

righteousness. This individualism has been strengthened

by many different factors. The original Germanic tradi-

tion of strict individual accountability and duty, Puri-

tanism with its individual freedom of interpretation, the

struggles between the courts and the crown in the seventeenth

century with the resultant strengthening of the individual

against the king, and eighteenth-century philosophy with its

natural rights orientation, all contributed to this indi-

vidualistic ideal of the common law. Thorstein Veblen,

?Ibid.. pp. 13-14.
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among others, called attention to this individualism and

characterized the common law as being based primarily on

eighteenth-century conceptions of natural rights and

dogmas of natural liberty.

No one would deny this extreme individualism.

In fact, at times it has been carried to lengths which,

to someone outside our tradition, must seem to border on

the absurd. Even today questions of paramount importance

to the society quite often 1 are settled by litigation be-

tween two individuals rather than by the debates of those

responsible for policy.

But the common law has within it another charac

teristic also, a characteristic which tends to lead away

from this extreme individualism. This has been described

as

... a tendency to affix duties and liabilities

independently of the will of those bound, to look
to relations rather than to legal transactions as

the basis of legal consequences, and to impose
both liabilities and disabilities upon those standing
in certain relations as members of a class rather
than upon individuals.'

°See especially his chapter "Business Principles
in Law and Politics" in The Theory of Business Enterprise.

Pound, The Spirit of the Common Law. p.
14.
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This tendency is a survival from another era which has

contributed much to the common law, feudalism.

The feudal social system was organized primarily

on the principle of status relationships. Men were viewed

not as individuals but as members of status groups. The

serf owed service and fealty to the lord; the lord owed

protection to the serf. These relationships were not de-

fined by the individuals themselves, but were assessed

those individuals because of their respective status posi-

tions in society. Rights and duties arose not from a

transaction, a contract or an express undertaking; they

were defined by the status of the respective parties in-

-10
volved.

This idea of relation is firmly fixed in our

legal tradition. Two people placing themselves in the

relationship of principal and agent, landlord and tenant,

master and servant, or as members of a partnership find

that there are rights and duties which arise from that

relationship and which accrue to them automatically. The

concession to individualism in modern law is the assumption

an excellent discussion of feudal relation-

ships see Roscoe Pound, The Spirit of the Common Law, pp.

20-31. His article, "The New Feudal System” also deals with
this concept.
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that the members have entered that relationship of their

own free will (by contract) rather than through the will

of God (by birth), but once in that relationship, the

duties arise therefrom.

It is interesting to note that this feudal con-

cept of relation was in considerable disfavor during most

of the nineteenth century. The opposing element of indi-

vidualism, fed from the theology of Puritanism, strengthened

by the struggles with the crown, and formalized by the

eighteenth-century doctrine of natural rights, reached

its high point in the nineteenth century emphasis on in-

dividual liberty. Lawyers and jurists came to think almost

exclusively in terms of individuals. Group relation-

ships suggested status, and the general acceptance of the

then current idea that the evolution of law was a gradual

progress from status to contract made status an unpopular

designation. However, the concept survived and became an

important part of the public-interest doctrine.

The Law of Public Callings

Historical research into the common law produced

another concept of importance to the public-interest doc-

trine, the distinction between private and public (common)
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callings. This distinction was claimed to have been pre-

sent in our law from the earliest time to the present day,

although the area embraced by public callings became very

small during the nineteenth-century era of extreme indi-

vidualism. This distinction has been made by one author-

ity in this fashion.

The difference between public callings and pri-
vate business is a distinction in the law governing
business relations which always had and will always
have most important consequences. Those in a public
calling have always been under the extraordinary duty
to serve all comers, while those in a private business

may always refuse to sell if they please. So great a

distinction as this constitutes a kind
of legal control rather than one of degree.

Additional research indicates that perhaps the common law

was not as decisive as this quotation would indicate. In

fact, there is somewhat less than full agreement as to what

a "public” or "common" calling really was. This contro-

versy is reviewed in some detail in Chapter Six. At this

point it need only be noted that a designation of common

callings did exist in the common law and that it has played

a most important role in the public-interest doctrine.

Because of its emphasis on precedent and its

ties -with the past, the common law has been held in great

reverence by the historical school of legal philosophy.

Wyman, The Special Law Governing Public
Service Corporations. Vol. I, p. 2.
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Examination of the common law brought forth the principles

mentioned above, and upon them was constructed a signifi-

cant portion of the public-interest doctrine. The law of

public callings furnished a precedent for a basic division

of the economy into public and private sectors and the

feudal idea of rights and duties arising from certain re-

lationships justified assessing those industries in the

public sector with certain specific duties. The signifi-

cance of these two concepts is illustrated by the legal

obligations of those industries which make up the core of

the "public-interest” group public utilities. A public

utility (such as a local public-service company) differs

from other industries in that its relations with its cus-

tomers arise not from formal contract or agreement but

from the fact that it has been placed in the public-utility

category. It is obliged to serve all who come to it up

to the limit of its capacity, to serve without discrimina-

tion, and to charge only reasonable rates. These duties

arise not from agreements which it is free to make as it

chooses. They arise from the status of the business in

which it is engaged and the defined relationships between

that business and the public.
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Legal Pragmatism

Beginning in the last quarter of the nineteenth

century there appeared in the United States an intellectual

development peculiar to this country, a development which

was to influence most fields of intellectual inquiry dur-

ing the first half of the present century. Not confined

to any one discipline and conditioned by the situations it

faced in each particular field of inquiry, it nevertheless

exhibited certain constancies whenever it was found.

Morton G. White has called this movement "the

12
revolt against formalism.” It would seem that it had

within it the characteristics of a revolt, yet it contained

tremendous positive contributions as well; contributions

which were to make themselves felt not only on intellectual,

but on political, economic, and social fronts as well.

It seems to have begun in philosophy. Many of

the threads lead to the strange genius of Charles S. Peirce

who is much less well known than some of the men whom he

influenced. Very few teachers can claim such distinguished

students. William James in psychology and philosophy,

John Dewey in philosophy, Oliver Wendell Holmes in law,

, op. cit.
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and Thorstein Veblen in economics all felt the impact of

Peirce’s thinking and carried his influence into their

respective fields.

Because of the diversity of those who took part

in this revolt it is difficult to choose a term which will

include them all. Pragmatism is the earliest and perhaps

the best designation. Peirce is known as the M father of

American pragmatism.” Strictly speaking, perhaps the

term, pragmatism, should be reserved for the philosophy

of William James. But then we would have to use many other

terms. We would have to speak of instrumentalism to include

John Dewey and institutionalism to bring in Veblen and

those economists influenced by him. Even within the more

limited field of law the choice of a term is difficult.

No one has successfully placed a specific tag on Oliver

Wendell Holmes, and yet he is much a part of this way of

thinking which has been the dominant intellectual fact

of the twentieth century. Roscoe Pound, though not in-

fluenced by Peirce, also was extremely important in its

early development. Sociological jurisprudence would in-

clude him and some of his followers; but again, how about

Holmes? Legal realism, a more modem designation, would
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come closer to including Holmes (who might be called an

early realist) but would exclude Pound, who in his later

years has turned with vehemence against what he considers

to be the excesses of realism.

"Legal pragmatism” is probably the best compro-

mise term. It not only differentiates the movement from

the later legal realism (against which Pound rebelled)

but it also ties in the development in jurisprudence

with those in philosophy and economics and thus serves

to emphasize the common characteristics they all possessed.

It is with recognition of its shortcomings that we choose

it.

At the beginning of this chapter mention was

made of Henry Steele Commager’s designation of the l£90 T
s

as the watershed dividing early from modern America. It

was pointed out that the historical approach to law was

more closely allied to earlier philosophies than to later

ones. But to consider the pragmatic approach as something

completely new is apt to be misleading, for only in one

sense is this true. The pragmatic approach is both old

and new. It is old because it has been a tool of man’s

everyday life since the dawn of rational behavior. It is

new because only recently has it been presented to man as

an organized system of thinking.
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The Rejection of Absolutes

The first and most outstanding contribution of

pragmatism is the recognition that the quest for absolutes

is not only useless but foolish, since it leads one away

from the world of experience and into the realm of abstrac-

tion, a priori reasons, fixed principles, and closed sys-

tems. Pragmatism places the emphasis upon results, conse-

quences, effects,rather than upon principles, categories,

abstract theories. This essentially negative characteris-

tic, the disbelief in absolutes, has profoundly positive

consequences; for once the intelligence is freed from the

necessity of conforming to any closed system or abstract

theory, it is left free to improvise, to experiment, to

analyze, and to create. It is indeed, as Dewey has said,

the release of creative intelligence.

In jurisprudence the absolutes rejected were

those of legal formalism. To those influenced by this

new approach both the principles of natural rights and the

precedents of history became subject to question. As early

as Issl, Holmes pointed out

The life of the law has not been logic: it
has been experience. The felt necessities of the
time, the prevalent moral and political theories,
intuitions of public policy, avowed or unconscious,
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even the prejudices which judges share with their

fellow-men, have had a good deal more to do than

the syllogism in determining the rules by which
men should be governed.

1-'

Holmes did not reject history; he simply refused to deify

it. His early masterpiece, The Common faw. is a magnificant

example of historical analysis. Its purpose, however, was

not a blind search for precedent. Rather was Holmes in-

terested in determining how the common law had developed

and in explaining the origin of many of the doctrines

which were a part of that law. Once their historical

origins were explained many precedents lost their sanctity.

Holmes studied history to gain insight into man’s past ex-

perience rather than to hunt for precedents to justify or

negate present actions.

It is revolting to have no better reason for
a rule of law than that so it was laid down in the
time of Henry IV. It is still more revolting if
the grounds upon which it was laid down have van-

ished long since, and the rule simply persists
from blind imitation of the past.^

Because it is not a closed system itself, pragmatism lays

down no strict rules to which its proponents must conform.

13
The Common Law, p. 1.

Legal p. Is7, from ”The Path
of the Law,” a speech made in I§97*
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For this reason there is much diversity of opinion among

the many who have been influenced by it. It is not pos-

sible to list a number of arguments about the public-inter-

est concept, for example, and cite them as being the”posi-

tion” the legal pragmatists took on the subjects. Yet

there are a few results of pragmatic inquiry which deserve

notice.

The Recognition of Legislative Adequacy

Since it was the belief that law is found, not

made (and found primarily by the judiciary) which caused

judicial intolerance of legislative efforts, once the be-

lief in the existence of an "ideal” law was removed the

pragmatic jurist tended to look with more favor upon

legislative experimentation. Willingness to tolerate ex-

periments might even be set up as a distinguishing char-

acteristic of legal pragmatists, a characteristic which

drew sharp divisions between them and the legal formalists.

Again Holmes comes to mind, Holmes who defended the right

of the people to try new methods of solving problems,

even to the extent of occasionally making fools of them-

selves.
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When men have realized that time has upset
many fighting beliefs, they may come to believe

even more than they believe the very foundations

of their own conduct that the ultimate good de-

sired is better reached by free trade in ideas
that the best test of truth is the power of the

thought to get itself accepted in the competition
of the market, and that truth is the only ground
upon which their wishes safely can be carried out.

That, at any rate, is the theory of our Constitu-
tion. It,is an experiment, as all life is an ex-

periment .
'

To John Dewey the above quotation sum 3 up the dominant

intellectual traits of Holmes: belief in intelligence

as a directive force in life, belief in freedom of

thought and expression as a necessary condition for the

realization of that directive force, and belief in the

experimental character of life and Probably

no better summation has been made of the pragmatic

position in jurisprudence.

The Role of Theory

Pragmatism has nothing against theories; it

15
Quoted by John Dewey in an article, ”Justice

Holmes and the Liberal Mind,” reprinted in Mr. Justice
Holmes, edited by Felix Frankfurter, p. 33. This is from
Holmes’ dissent in Abrams v. U.S.. 250 U.S. 616, p. 630.

16
Ibid.. pp. 33-4*
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simply refuses to consider them as being inviolable. It

insists that they are to be treated as instruments for

man to use, not as principles to which he must conform.

In practice this has led to the de-emphasis of abstract

theory and to the increased use of economic and social con

ditions as a basis for decision making. In many cases

where opinions are handed down from a court divided by

the formalist-pragmatic conflict, this difference is of-

ten striking. The formalist opinion usually will discuss

the case in terms of some legal principle, historical or

natural, and rest the decision thereby. The pragmatic

opinion usually will devote more attention to the social

and economic conditions out of which the case arose and

the decision will attempt to take account of those condi-

tions. One is tempted to say that the formalist deci-

sion rests on principle and the pragmatist on fact, but

that would be a misleading statement. It is true that

this superficial view has been advanced by some observers.

In fact, something like this seems to be at the basis of

much of the recent opposition to legal realism.^

l?Because the conflict over legal realism is of
recent origin and not essential to an understanding of the
formulation of the public-interest concept, it need not
be considered in detail in this study.
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It is not his emphasis on facts, but the facts

which he emphasizes which distinguishes the pragmatic

jurist from his formalist counterpart. Neither is devoid

of theory: each one f
s theory conditions the facts he

will emphasize. To the formalistic jurist, the facts

considered are those which seem pertinent in terms of

the principles of law which he considers inviolate in such

cases. His philosophic inclination is to protect and

preserve those principles by shaping the law to fit them.

Pragmatic philosophy denies that principle exists on

a higher level (and that decisions must be obtained by

deduction from them) by insisting that principles have

meaning primarily in relation to the case at hand and

themselves must be judged in terms of the effect their

use will produce. Principles alone (without knowledge

or assumption as to the facts) cannot decide cases.

It is this belief which launches the pragmatic jurist

into a consideration of the social and economic context

out of which the case arose and causes him to make de-

cisions which will be in harmony with that context.

To use a phrase originated by Roscoe Pound, the

legal pragmatist must be a social engineer. Pound was one

of the early participants in the revolt against formalism.
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Although he later was to shift his ground somewhat, his

early writings were most influential in introducing the

pragmatic approach into jurisprudence. While Holmes was

writing opinions on the bench (many of them dissenting;

all of them literary gems) Pound, as long-time Dean of

Harvard Law School, was driving his ideas home to count-

less members of the younger legal generation. As early

as 1906, Pound sounded a call for a “sociological juris-

prudence” in words distinctly pragmatic.

The sociological movement in jurisprudence is
a movement for pragmatism as a philosophy of law;
for the adjustment of principles and doctrines to

the human conditions they are to govern rather than
to assume first principles; for putting the human
factor in the central place and relegating logic
to its true position as an instrument. 8

Pound was the proponent of social engineering. He felt

that the judge, like the engineer, should be judged on the

basis of what he does.

I venture to think of problems of eliminating
friction and precluding waste in human enjoyment
of the goods of existence and of the legal order
as a system of social engineering whereby those
ends are achieved.^

Roscoe Pound, “Mechanical Jurisprudence,”
$ Columbia Law Review 605, pp. 609-10.

197”A Theory of Social Interests,” Papers and
Proceedings of the American Sociological Society. Vol.

XV, p. /f/j. •
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Commager-' has described sociological jurisprudence in

terms which make it seem almost synonymous with Dewey T s

instrumentalism.

Sociological jurisprudence was, however,
more than a method. It had substance, as well,
and an affirmative program. It held that the

truth of law, like truth in general, was some-

thing to be found through experience, that it

was relative, and that it could be created. It

asserted that good law was what worked best for

society, that law was functional and to be un-

derstood in terms of ends rather than origins,
and that the actual workings of the law were more im-

portant than its abstract legal content. It in-

sisted that law was a social science, dependent
upon rather than independent of society, that it
should be required to conform to social needs and

judged by the degree to which it filled these
needs. 0

While the later Pound might not subscribe to this descrip-

tion without reservation, it is an excellent statement of

the point of view he championed in his early days.

Under the impact of Holmes, Pound, and later

of Brandeis, Stone, Cardoza, and Frankfurter, jurispru-

dence became less mechanical and more sociological in

nature. It broke some of the chains which tied it to the

formalistic approach and reestablished contact with society.

It became more tolerant of legislative action and less

tolerant of judicial policy making. It began to look with

favor upon social experiments.

20
Commager, op. cit .« p. 379*
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But the break with the past was not as drastic

as it might seem. As has been noted, it is only the theo-

retical formulation of the principles of pragmatism which

is new. Man has been making experiments since he first

learned the use of tools, conceptual as well as mechan-

ical. Democracy, capitalism, and constitutional govern-

ment were all social experiments, though carried out in

21
the name of "higher v law." The common law itself con-

tained elements of pragmatism within it. It respected no

single abstract theoretical system and continually made

changes within itself to meet changing circumstances,

although many of these changes too were justified by

appeal to the prevalent theoretical system at that particu-

lar time. It remained for pragmatism to point out that

social experiments may be undertaken without "higher" justi

fication, and, more important, that they need not be pro-

hibited for the lack of such justification.

Even though the public-interest concept was

introduced into American law at a time when formalism was

the accepted juristic pattern, during its early life it

21
See Edwin Corwin, "The ’Higher* Law Background

in American Constitutional Law." 42 Harvard Law Review
365.



42

had definite strains of pragmatism within it. However,

in the first decade of the twentieth century it became

interpreted along lines which eventually made it

appealing primarily to those with formalist leanings.

By the middle of the nineteen-twenties, as it became

almost completely formalistic, the pragmatists turned

their backs upon it. The court opinions involving

the concept reveal most plainly this formalist-pragmatist

conflict. In fact, many of the interpretations given to

the concept are understandable only if one is aware of

this conflict and the various forms it took. Especially

is this true in the series of cases immediately preced-

ing the discarding of the concept the cases considered

in Chapter Seven of this study.



CHAPTER III

THE ECONOMIC CONTENT

Because the public-interest concept was primarily

a legal doctrine, contrasting philosophies of jurisprudence

have been important in its formation. But other philoso-

phies than those of jurisprudence made contributions as well.

The justices may have received their general approach to

law from some particular philosophy of jurisprudence, but

they were also greatly influenced by the economic and social

climate of opinion in the cultural situation of which they

were a part.

The law does not exist in a cultural vacuum. The

various elements which go to make it up come from many

eras and reflect many differing influences. As the child

of history, the law is evolutionary. Because it changes

in an attempt to meet changing conditions, it has strains

of pragmatism within it. Economic and social ideas contin-

ually invade it. This chapter is an attempt to examine

some of the economic distinctions which found their way

into the public-interest doctrine.

43
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Public and Private Functions

One of the most essential elements of the public-

interest concept was its division of the economy into two

segments: public businesses and private businesses. While

it is true that the common-law concept of common (public)

callings provided part of the basis for this distinction,

the philosophy of economic individualism prevalent in the

eighteenth century was also important as a source of this

division. It was economic individualism, reaching its peak

in nineteenth-century America, which so conditioned the

justices on the courts that they often found things in the

common law which later inquiry suggests might not have been

there at all.

Adam Smith, who dominated the economic thinking

of the later eighteenth century, contributed much insight

into this tendency of individualism to reserve the greater

portion of economic activity for itself. He had this to

say concerning public functions:

According to the system of natural liberty, the

sovereign has only three duties to attend to; three
duties of great importance, indeed, but plain and

intelligible to common understanding; first, the

duty of protecting the society from the violence and
invasion of other independent societies; secondly,
the duty of protecting, as far as possible, every
member of the society from the injustice or oppres-
sion of every other member of it, or the duty of
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establishing an exact administration of justice;
and, thirdly, the duty of erecting and maintaining
certain public works and certain public institu-

tions, which it can never be for the interest of

any individual, or small number of individuals,
to erect and maintain; because the profit could

never repay the expense to any individual or small

number of individuals, though it may frequently
do much more than repay it to a great society.!

With this statement of the duties of the sovereign Smith

in effect was attempting to construct a wall around cer-

tain governmental activities. These things the government

may do, but nothing more. This was the philosophy of the

times, the philosophy of a rising merchant and commercial

class seeking to secure itself from feudalistic and mer-

cantilistic controls. The story has been told many times

and need not be repeated here, but the effect of this

struggle is with us yet. One of the important character-

istics of the public-interest concept is the fence it at-

tempted to erect around undesirable governmental activity.

How successful was Adam Smith in building his

fence? Providing for the defense and maintaining justice

do not concern the present study. The other duty, "main-

taining certain public works and certain public institu-

tions," touches upon areas of the economy which later be-

lnquiry into the Nature and Causes of the
Wealth of Nations. p. 6 51.
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came known as "public” businesses. It is interesting to

note Smith’s treatment of these areas.

Among the public institutions which government

was permitted to "maintain” were those pertaining to the

instruction of the people. These also need not be here

considered. Of direct interest, however, are those public

works and institutions which "facilitate the commerce

of the society.” Here Smith was forced to make a further

division, distinguishing those works which facilitated

commerce in general from those which facilitated some

particular branch of commerce. The former, good roads,

bridges, navigable canals, harbors, etc., were definitely

conceded to be within the realm of the sovereign. As to

the expense of constructing and maintaining them, he pre-

ferred that tolls and port fees be levied rather than

charges being made against the general public revenue.

This would place the burden upon those who received the

benefit of those particular works the consumers of the

goods brought to market by means of those particular roads,

canals, bridges, or harbors. Thus, a public work would

be made to pay its own way. Only those works would be

built for which there was a sufficient demand.

Concerning the collection of the tolls,

Smith made a distinction between roads and canals. In
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the case of canals, once they were constructed he would

have them turned over to private persons who would be al-

lowed to collect the tolls. Since a neglected canal soon

becomes impassable, it would be to the self-interest of

those who collect the tolls to keep it in good repair.

Roads on the other hand, though neglected, do not so soon

become impassable and those who collect the tolls would

have no incentive to keep them repaired. For this reason

Smith reluctantly admitted that they should be placed in

the hands of trustees or commissioners. However, he was

quick to point out how often they too neglected their

duties, and he made note of the many complaints of mis-

management of the roads in Great Britain.

Concerning the other type of public works and

institutions, those which are necessary for facilitating

particular branches of commerce (as opposed to roads and

bridges which facilitate commerce generally), Smith had

more to say. The picture was a bit more complex and in

discussing it he was led into some revealing disclosures

concerning joint-stock companies.

Some branches of commerce which are carried on

with harbarous and uncivilized nations require forts and

2
Ibid.. p. 6s4*
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armed protection; trade with civilized nations requires

the protection of ambassadors and other diplomatic min-

isters to look after the interests of men of commerce.

This protection of trade Smith considered essential to

the defense of the commonwealth and, on that account, a

necessary part of the duty of the sovereign. In order

to defray the expense he suggested taxes on those engaged

in trade in the particular areas which require protection.

However, in many cases these duties have been turned

over to joint-stock companies which carry on trade and

provide their own protection. This procedure Smith did

not favor.

These companies, though they may, perhaps,
have been useful for the first introduction of
some branches of commerce, by making, at their
own expense, an experiment which the state might
not think it prudent to make, have in the long
run proved, universally, either burdensome or

useless, axjd have either mismanaged or confined
the trade.-"

At this point Smith enters into a discussion of the short -

comings of joint-stock companies and other forms of col-

lective enterprise and the superiority of individual and

partnership endeavors. In carrying on trade with other

3
lbid., p. 691.
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parts of the world these companies require exclusive grants

of monopoly privilege to exist. He admits that sometimes

temporary grants of monopoly privilege may be justified to

compensate the company for its initial expense in begin-

ning the trading venture; but he argues that permanent

grants result only in enabling

... the company to support the negligence,
profusion, and malversation of their own servants,
whose disorderly conduct seldom allows the divi-

dend of the company to exceed the ordinary rate

of profit in trades which are altogether free,
and very frequently makes it fall even a good
deal short of that rate.^

As a result, all the citizens are not only subjected to an

absurd tax in the form of high prices for the articles

imported by the company, but are also prevented from en-

tering a branch of commerce which might be both con-

venient and profitable for them to carry on. Even with

the monopoly grant, most of the companies collapse be-

cause of mismanagement and the lack of individual enter-

prise .

This discussion ends with the statement that,

without exclusive grants of privilege, joint-stock com-

panies were capable of carrying on only those trades in

. p. 712.
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which

... all the operations are capable of being
reduced to what is called a routine, or to such
a uniformity of method as admits of little or

no variation.'5

The trades which fall into this classification are banking,

insurance, running a canal, and bringing up a supply of

water for a great city. Adam Smith would allow the forma-

tion of joint-stock companies for these purposes only.

This discussion of the joint-stock company is

of interest because it calls attention to the difficulty

Smith had in dividing the economy into public and private

sectors. Even at this relatively simple stage of industrial

organization he found himself with at least three areas.

In the largest he would allow individuals and partner-

ships free reign, but he would prohibit any form of col-

lective action such as the joint-stock company. He would

draw a strict line around the functions of government,

allowing only those duties mentioned earlier: the main-

tenance of defense and justice and the construction and

maintenance of roads, bridges, and harbors. A third area

he would assign the joint-stock company. Here would be

included only those undertakings which (1) are of greater

slbid.. 5Ibid.. p. 713.
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and more general utility than the greater part of common

trades, and (2) require a larger capital than can easily

be collected into a private copartnership. Only banking,

insurance, and the operation of canals and water supplies

meet these conditions. Canals enjoy a certain flexibility.

They may be constructed and managed by joint-stock com-

panies or constructed by the sovereign and turned over

to private persons for upkeep and collection of tolls.

Banking, insurance, and waterworks he does not include in

the functions of the sovereign.

The three areas thus designated are private, col-

lective (joint stock), and public (governmental) enter-

prise. While these do not correspond precisely with the

modern division of the economy into private, public, and

public utility, there is a certain similarity. In both

cases lines are drawn about specific areas so as isolate

and restrict undesirable activity. To Smith, admirer of

individual action, there were two evils, governmental

activity and collective (joint-stock) activity. He would

i

place each of these in definite areas and would not let

it operate in the main (private) sphere. Today our ideas

of evil have been altered. Although governmental activity

is still considered undesirable and means are sought to
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restrict it, it has expanded to include much of Smith T s

joint-stock area and other industries of which he could

not have dreamed. On the other hand, collective (cor-

porate) activity has been wholeheartedly embraced. The

gates have been thrown open and it has been allowed

almost complete freedom of maneuver. As a result it has

invaded the private sphere, eclipsing individual and

partnership activity in importance. It also has spread

in the other direction, performing many of the functions

Smith designated as public. Through experience, however,

we have found it necessary to curb its activities, es-

pecially in the latter (public) sphere. This then is

the area which might correspond to the modern designation

of public utility. In later years, several prominent

writers were to define the public-utility area as includ-

ing private concerns performing essentially public func-

tions .

In comparing Smithian with modern times, at least

one important similarity is noted. Both eras are desirous

of as little governmental activity as possible and both

attempt to achieve this by confining that activity, whether

it be regulative or operative, to specific areas. It is

not difficult to recognize this as an important aspect of
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the public-interest concept. But beyond this generalization

dissimilarities begin to appear. The private area of Smith-

ian times has been almost eclipsed as corporate activity

has spread both ways into public as well as private

spheres. In the private sphere it became redefined as in-

dividual (rather than collective) activity and used

Smith’s defense of individualism as a protective shield.

In the public (Smithian) sphere it so violated the sensi-

bilities of the communities involved that it was brought

under regulation, and an important principle began to take

shape -- those industries which engage in public business

are subject to regulation.

Despite the changes which it has undergone, it

is not too difficult to recognize this tendency to describe

some functions as private and others as public as one of

the causal factors in the development of the public-interest

concept.

The Role of Price

Two other contributions of economic theory helped

to bring about a climate of opinion in which the public-

interest concept could flourish. Both are so much a part
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of our intellectual heritage that they need little more

than brief mention. They concern price and monopoly.

In Smith’s explanation of a laissez-faire

economy price assumes the role of chief regulator of

economic activity. Everything has both a natural (cost

of production) and a market (what it actually sells for)

price. It is the fluctuation of the market price about

the natural price which stimulates increases or decreases

in production according to the effectual demand. If the

£

quantity brought to market exceeds the effectual demand,

market price falls below natural price, resources will

be withdrawn from the production of that product and,

as the quantity brought to market becomes no more than

sufficient to supply the effectual demand, price will rise

to its natural rate. Conversely, if the quantity brought

to market falls short of the effective demand, market price

rises above natural price, additional resources will flow

into the production of that product and, as the quantity

brought to market becomes sufficient to supply the effec-

tual demand, price falls to its natural rate.

£

°Those -willing and able to pay the natural

price of a product make up its effective demand.
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The natural price, therefore, is, as it

were, the central price, to which the prices of

all commodities are continually gravitating.
Different accidents may sometimes keep them

suspended a good deal above it, and sometimes

force them down even somewhat below it. But

whatever may be the obstacles which hinder them

from settling in this center of repose and con- „

tinuance, they are constantly tending toward it.

This, as every economics undergraduate knows,

is the rationale for a laissez-faire policy. The removal

of government from the economic sphere does not leave in-

dividuals free from control. They would, in fact, be

subject to a control much more effective than man could

ever hope to perfect. Motivated by self-interest, they

would be guided by the fluctuations of price to perform

precisely those services for which society had indicated

a demand. It is the supposed function of price to equate

the individual and the social interests.

But price became important for another reason

as •well. In more recent times it has assumed the role of

the only true indicator of value. Valuation was conceded

by economists to be subjective in nature, a process taking

Smith, op. cit.. p. ss« The use of the word

gravitating is indicative of the influence of Newtonian

physics in the intellectual world of the eighteenth cen-

tury.
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place deep within each individual. Impossible of explana-

tion or prediction, it could only be measured - and it

was conceived to be the function of price to perform

that measurement.

The modern theory of value and prices shows
how the choices of individuals, their preferring
of some things and setting aside of other things,
results, in the sphere of interpersonal exchange,
in the emergence of market prices. These master-

ful expositions are unsatisfactory in some minor

points and disfigured by unsuitable expressions.
But they are essentially irrefutable. As far as

they need to be amended, it must be done by a

consistent elaboration of the fundamental thoughts
of their than by a refutation of

their reasoning.

A price set in any other way than by the impersonal forces

of the market must of necessity reflect nothing but the

arbitrary judgment of the one who sets it.

It is the very essence of prices that they are

the offshoot of the actions of individuals and

groups of individuals acting on their own behalf.
The catallactic concept of exchange ratios and

prices precludes anything that is the effect of

actions of a central authority, of people resort-

ing to violence and threats in the name of society
or the state or of an armed pressure group. In

declaring that it is not the business of the govern-
ment to determine prices, we do not step beyond the

8
Ludwig von Mises, Human Action: A Treatise

on Economics, p. 202.



57

borders of logical thinking. A government
can no more determine prices than a goose
can lay hen’s eggs.^

Price then is sacrosanct for two reasons. It measures

the subjective valuations of individuals and it regulates

economic activity in accordance with those valuations.

Competition and Monopoly

But it can do these things only if it is a price

completely free to fluctuate in response to the market

forces playing upon it. It must be a competitive price.

To the extent that monopoly exists, prices can no more

be said to perform their assigned functions than if they

had been set by government. The distinction between

competition and monopoly is a fundamental one to modern

economic thought. Smith did not like joint-stock companies

because they could not succeed without exclusive grants

of privilege, and exclusive grants of privilege were

monopolistic. His feelings toward monopoly are stated

very simply.

9
Ibid., p. 394* Catallactics is Professor

von Mises’ term for the study of the market economy.
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The price of monopoly is upon every occa-

sion the highest which can be got. The natural

price, or the price of free competition, on the

contrary, is the lowest which can be taken, not

upon every occasion indeed, but for any consider-

able time together. The one is upon every occa-

sion the highest which can be squeezed out of the

buyers, or which, it is supposed, they will consent

to give: The other is the lowest which the sellers

can commonly afford to take, and at the same time

continue their business.

So fundamental is this distinction to modern society

that many of those -who explored the common law in search

of the origins of the public-interest concept assumed

11
it must have been there also. But the modern concept

of monopoly has meaning only in terms of its opposite,

competition. Not until the theory of competition with

all its normative implications was developed by modern

economists did monopoly appear, in contrast, so pernicious

Prior to the development of laissez-faire ideology, all

economic activity was looked upon with a certain measure

of suspicion. The distinction between competition and

monopoly arose not from early common law but from the

op. cit.. p. 61.

HThe restrictions on regrating, forestalling
and engrossing have often been cited as anti-monopolistic.
More accurately, they were an attempt to control early
manifestations of what today is considered normal (and
accepted) economic behavior.
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thinking in the eighteenth century which gave rise to

what since has come to be known as classical economic

theory. It is basic to that theory and became highly

developed by Its proponents and their successors. It,

together with the distinction between private and public

functions, and ideas concerning the sanctity of price,

made up the economic content of the public-interest

concept.

Attention may now be directed to the introduc-

tion of that concept into American jurisprudence.



CHAPTER IV

THE MUNN CASE

For some time trouble had been brewing in the

West. The delight with which the farmers had welcomed

the extension of the railroads had turned to distrust

and then to antipathy as they felt they were being dis-

criminated against. Their resentment was also directed

against the rising power of trusts and industrial

monopoly. The agricultural depression of the late six-

ties and early seventies brought this feeling to a head

and to secure relief the farmers turned to politics.

They soon gained control of a number of state govern-

ments in the Midwest and began to enact regulatory leg-

islation calculated to correct this discrimination. The

case of Munn v. Illinois deals with one such attempt.

The Constitution of the State of Illinois

was adopted in Is7o when this feeling was running high.

It contained the provision that M AII elevators or store-

houses where grain or other property is stored for a

compensation, whether the property stored be kept

separate or not, are declared to be public warehouses. I*^

1
Munn v. Illinois 94 U.S. 113, p. 114*

60
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It further stated that all operators of public warehouses

in cities of one hundred thousand inhabitants or more

(which meant Chicago) must make certain weekly reports

concerning their business and that "the general assembly

shall pass laws for the inspection of grain, for the pro-

tection of producers, shippers, and receivers of grain
2

and produce."

This the state legislature did. In the follow-

ing year it required that operators of warehouses in

Chicago must procure a license from the county clerk and

post a bond of $lO,OOO. This same law established max-

imum storage rates for grain and required the operators

to publish in January of each year a schedule of the rates

they were charging, such rates not to be in excess of the

ones set by the legislature.

Munn and Scott, operators of an elevator in

Chicago, did not procure a license, did not post a bond,

and charged for their services prices higher than those

fixed by the Illinois legislature. They were filed upon

for violation of the act, were found guilty, and were

2

Ibid., p. 115*
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fined one hundred dollars. The Supreme Court of the State

of Illinois upheld this action. Munn and Scott appealed

to the United States Supreme Court, Although there were

other questions as well, such as the power of states to

regulate commerce, the issue which brought forth the ar-

guments on public interest here was whether the state was

prohibited from fixing maximum charges to be collected by

these warehouses by that part of the Fourteenth Amendment

which declares that no state shall '’deprive any person of

life, liberty, or property, without due process of law."

Chief Justice Waite, with Justices Clifford, Miller,

Bradley, Swayne, Davis, and Hunt decided it did not.

Waite’s Opinion

Morrison Remick Waite was Chief Justice during

a very decisive period in the development of the Supreme

Court. It was during his tenure that the Court had to

respond to the social legislation which arose from the

attempts of an agrarian people to cope with an emerging

industrialism. The beginning of the shift from procedural

to substantive due process was one response the Supreme

Court made. The public-interest doctrine was another. As



we shall see, these two developments were peculiarly

connected.

At such a time we could well have used a judge

with the grand manner, with style, with the ability to

compress the issues of the day into concise, lucid prose.

Yet the consensus is that Waite was lacking in the ability

to create the type of analysis which distinguishes a

Holmes, a Marshall, or a Taney. Felix Frankfurter refers

to his opinions as pedestrian, as lacking in aesthetic

3
sensibility. Waite himself, in a letter to Justice Field,

once admitted that, n The difficulty with me is that I

cannot give the reasons as I wish I could. Certainly

it is true that his most famous decision, the majority

opinion in the Munn case, has been the source of consider-

able confusion to those who have attempted to apply his

reasoning therein.

But all of this does not detract from the fact

that he was a great judge. As one of his biographers noted,

he steered the Court out of the political turmoil in which

Commerce Clause. p. 76.

4
Quoted by Carl Brent Swisher, Stephen J.

Field. Craftsman of the Law. p. 3so.
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it had been embroiled and was in large measure responsible

5
for the reestablishment of its prestige. He was a con-

scientious workman and seems to have been an able admin-

istrator. If he lacked style, he did not lack a basic

intellectual orientation with which to meet the new is-

sues which were arising. It is because of the principles

which he followed that Frankfurter is inclined to look

upon him with favor. Three main ideas seem to have dominated

his approach to constitutional questions:

... first, a conscientious deference to the

legislature’s own judgment of constitutionality;
secondly, an alert refusal by the Court to deprive
the legislature of its choice of policy; thirdly,
recognition that policy, especially in the eco-

nomic aspects of modern legislation, is largely a

function of fact, and, therefore, that an appre-
ciation of the facts is indispensable to a judicial
judgment upon the validity of the legislative judg-
ment. '

The decision in the Munn case was in accord

■with these three principles, and it was not the decision

5
Bruce R. Trimble, Chief Justice Waite; Defender

of the Public Interest. Chapter IX.

6
There is some disagreement on this point. See

Trimble, op. cit.. Chapter XV, and Frankfurter, op. cit.,
pp. 77-7s.

7
Frankfurter, o£. cit.. pp.£l~£2.
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itself which has caused confusion. It was in his attempt

to give the reasons for his decision that Waite mixed

healthy portions of both the historical and pragmatic

approaches and brewed a potion that was to confound the

country for well over fifty years.

At the very beginning of his decision Chief

Justice Waite acknowledged his respect for legislative

opinions.

Every statute is presumed to be constitu-

tional. The courts ought not to declare one to

be unconstitutional, unless it is clearly so.

If there is doubt, the of the
legislature should be sustained.

This statement of principle appears in his discussion

of the Fourteenth Amendment, or rather, in the discussion

of the content of that Amendment. For, as he noted, al-

though the Fourteenth Amendment was but recently adopted,

the principle expressed therein (that no state shall de-

prive any person of life, liberty, or property, without

due process of law) is as old as civilized government.

It is in ancient common law, in the Fifth Amendment to

the Constitution, and in almost all of the various state

constitutions. For when the colonies gained their

d

°Munn v. Illinois, op. cit.. p. 123.
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independence, they changed the form, not the substance of

their government. They retained the powers of the British

Parliament which became vested in the various state govern-

ments, with the exception of those which were granted to

the Federal government or which were retained by the

people•

The social compact theory is much a part of

Waite’s reasoning here. Thus he points out that when

...
one becomes a member of society, he

necessarily parts with some rights or privi-
leges which, as an individual not affected

q

by his relations to others, he might retain.

While this "does not confer power upon the whole people

to control rights which are purely and exclusively pri-

vate,” it does "authorize the establishment of laws re-

quiring each citizen to so conduct himself, and so use

his own property, as not unnecessarily to injured another."

This, Waite went on to point out, is the very essence of

government and the source of the police powers.
lo

Under

these powers the government regulates the conduct of its

citizens when such regulation is necessary for the public

, p. 124*

, pp. 124-5•
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good. As an example, it has bjeen the custom

...in England from time immemorial, and in

this country from its first colonization, to

regulate ferries, common carriers, hackmen,
bakers, millers, wharfingers, innkeepers, etc.,
and in so doing to fix a maximum of charge to

be made for their services rendered- accommoda-

tions furnished, and articles sold.

Such regulation, and Waite noted there were still many

examples on the contemporary scene, had never been held

to come within the constitutional prohibitions against

interference with private property. For example, an

act of Congress in 1820, when the Fifth Amendment was

in effect, authorized the City of Washington to regulate

the rates of wharfage at private wharves, the fees charged

for the sweeping of chimneys, the weight and quality of

bread, the rates to be charged by hackney carriages,

cartmen, wagoners, carmen and draymen, and the rates or

12
commission of auctioneers.

p. 125«

1 ?
Ibid., p. 125* There seems to be much evi-

dence that at least down to the revolution, price fixing
was engaged in rather generally by the colonies. See
NOTE in 33 Harvard Law Review s3s for a collection of
these early statutes. There it is pointed out that at
least eight of the thirteen states fixed the price of al-
most all commodities during the revolution. The Rhode
Island Act of 1776 for instance, fixed the price of wheat,
rye, corn, wool, pork, swine, beef, hides, salt, rum,
sugar, molasses, cheese, butter, peas, beans, potatoes,
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From this analysis, it was Waite’s conclusion that

... down to the time of the adoption of

the Fourteenth Amendment, it was not supposed
that statutes regulating' the use, or even the
price of the use, of private property necessarily
deprived an owner of his property without due

process of law. Under some circumstances they
may, but not under all. The Amendment does not

change the law in this particular: it simply
prevents the States from doing,that which will

operate as such a deprivation.

There are several points worthy of note here.

Waite was in favor of a broad interpretation of the doc-

trine of police powers. To him there was no great dis-

tinction between price control and other forms of regu-

lation. Thus legislatures could, and have, regulated

price under their police powers without violating due

process. When this part of the decision is combined

with Waite’s conclusion (toward the end of the decision)

that the action taken was justified by the economic facts

of the situation it would seem that no more need be said.

stockings, shoes, cotton, oats, flax, coffee, tallow, tur-

keys, geese, charcoal, hard soap, English hay, teaming
work, stavep, tobacco, breeches, cocoa, beaver hats, lime,
milk, and shaves. Many of these were repealed following
the revolution, but at the time the Fifth Amendment was

ratified, at least two states had statutes providing for
the regulation of bread. This NOTE also refers to examples
in England, from the fourteenth century, where statutes

fixed prices of many businesses ’’not within the modern con-

ception of public utilities.”

v. Illinois, op. cit.. p.125. (Italics
added)
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But Waite evidently felt compelled to deal with the quali-

fication, under some circumstances they may, but not under

all* Under some circumstances regulating the use, or the

price of the use, of property could be a deprivation of

property. This of course is the crux of the matter. And

it was the attempt to determine when regulation was and when

it was not a deprivation of property which led him on into

the next part of the decision, and into the public-interest

doctrine.

This brings us to inquire as to the principles
upon -which this power of regulation rests in order
that we may determine what is within and what
without its operative effect. Looking, then to

the common law, from whence came the right which
the Constitution protects, we find that when private
property is "affected with a public interest, it
ceases to be juris privati only." This was said by
Lord Chief Justice Hale more than two hundred years
ago, in his treatise De Portibus Maris. 1 Harg.
Law Tracts, 7s, and has been accepted without ob-

jection as an essential element in the law of

property ever since. Property does become clothed
with a public interest when used in such a manner

to make it of public consequence and affect the

community at large. When, therefore, one devotes
his property to a use in which the public has an

interest, he, in effect, grants to the public an

interest in that use, and must submit to be con-

trolled by the public for the common good, to the
extent of the interest he has thus created. He

may withdraw his grant by discontinuing the use;
but, so long as he maintains the use, he must sub-
mit to the control.

. pp. 125-6.
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In this quotation are to be found the phrases which were

to become the center of the controversy over the public-

interest doctrine: "affected with a public interest,"

"clothed with a public interest," "devotes his property

to a use in which the public has an interest," "grants

the public an interest in that use." It is not known

whether they were laboriously fashioned or lightly writ-

ten, but they were soon to be pored over, dissected,

analyzed and searched for hidden meaning by a whole

generation of legal scholars. One wonders if the Chier

Justice knew what he had wrought!

Waite then further documented his thesis by

citing examples both in England and in the United States

where the courts had made some such distinction. He

drew common carriers into the analysis showing that they

"have duties to perform in which the public is interested"

and thus are "affected with a. public interest" within

the meaning of the doctrine stated by Lord Hale.

Here is a striking example of an attempt to solve

modern problems (or at least to justify an attempted solu-

tion) by recourse to an historical precedent. Waite ex-

plains his choice of precedent in this way:
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We have quoted thus largely the words of

these eminent expounders of the common law,
because, as we think, we find in them the

principle which supports the legislation we

are now examining. Of Lord Hale it was once

said by a learned American Judge: "In Eng-
land, even on rights of prerogative, they
scan his words with as much care as if they
had found in Magna Charta; and the meaning
once ascertained, they do not,trouble them-
selves to search any further. '

While Lord Hale’s greatness is not to be disputed, one

cannot but doubt the advisability of accepting his dis-

tinctions without question. To illustrate, in the same

treatise from which Chief Justice Waite was quoting,

Lord Hale has this to say concerning the right of a per-

son to fish the waters next to soil in which he may have

an interest:

And these kinds of fishing are not only
for small sea fish, as herrings, sprats, pilchers,
&c. but for great fish, as salmons, which though
they are great fish, are not royal fish ... And
not only for smaller fish, and salmons, but even

royal fish, as whale, sturgion, porpoise, which

though they are royal fish, and prima facie and
of common right do belong to the king, yet a sub-
ject may prescribe even for these as appurtenant
to his manor, as is unquestionably agreed by our

books. 16

15
Ibid.. p. 129.

Law Tracts, p. 19.
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Here is a distinction, obviously charged with meaning,

which seems to have been neglected by those who have gone

to Lord Hale’s treatise for enlightenment.

Having established the doctrine that "when priv-

ate property is devoted to a public use, it is subject to

public regulation," Waite set about to ascertain whether

the warehouses in question came within the operation of

this principle. Here we see a sudden shift in technique.

The portion of the decision which follows a statement

of facts concerning the grain warehouse situation in

Chicago, is prophetic of the type of brief Louis Brandeis

was to file with the court not too many years hence. With'

out relying on theoretical or abstract principles, Waite

described the situation which had brought forth regulation

the fact that the West and Northwest sends its grain by

water and rail to Chicago from whence it is reloaded,after

storage, for shipment by rail and by lake vessels to all

parts of the nation and to Europe as well; the fact that

Chicago has become the greatest grain market in the world;

the fact that a number of grain elevators have been built

to store this grain while awaiting reshipment; the fact

that it is impossible to keep the grain of each shipper

separate and thus the grain of like grade from different
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owners is mixed together, necessitating a system of inspec-

tion and grading; and finally, the fact that although there

were 14 such elevators in 1374 owned by about thirty per-

sons, only nine firms controlled them all and prices were

fixed by common agreement and were adhered to by all,

thus constituting a "virtual monopoly."

There is some controversy as to the importance of

’’virtual monopoly” in Waite’s decision. Many observers are

inclined to make it the point on -which the decision turns.

Others tend to minimize it, claiming that he ’’clothed”

elevators with a public interest not because of the ’’vir-

tual monopoly,” but because they ’’stand in the very

gateway of commerce” and ’’take toll from all who pass.”

Each bushel of grain ’’pays a toll, which is a common

charge.” In his own words,

Under these circumstances, it is difficult to

see why, if the common carrier, or the miller, or

the ferryman, or the innkeeper, or the wharfinger,
or the baker, or the cartman, or the hackney-
coachman, puraues a public employment and exercises
n

a sort of public office"; these plaintiffs in er-

ror do not.
1 '

It should be noted that Waite was anxious to take into

consideration the will of the people of Illinois. The

fact that they had seen fit to bring these businesses under

17'Munn v. Illinois, op. cit•. pp. 131-2
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regulation was an indication that

... something had occurred which led the

whole body of the people to suppose that remedies

such as are usually employed to prevent abuses

by virtual monopolies might not be inappropriate
here.

Virtual monopoly may not have been the crucial point in

the decision, but certainly Waite felt that its existence

created a set of conditions which justified legislative

action; and that is what he was interested in.

For our purposes, we must assume that, if
a state of facts could exist that would justify
such legislation, it actually did exist when the
statute now under consideration was passed. For

the question is one of power, not of expediency.
If no state of circumstances could exist to

justify such a statute, then we may declare this
one void, because in excess of the legislative
power of the state. But if it could, we must

presume it did. Of the propriety of legislative
interference within the scope of legislative power,
the legislature is the exclusive judge.l9

Hardly a better example of judicial self-restraint and

tolerance toward legislative action can be found.

It can now be seen that Waite’s decision

falls into three distinct parts. First he develops

his concept of the police power and includes as a valid

18
Ibid.. p. 132.

19Ibid.. pp. 132-133.
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function of that power the right to control price. It will

be remembered that he made no distinction between price

control and other forms of regulation. Another quotation

emphasizes this point:

... the controlling fact is the power to

regulate at all. If that exists, the right to

establish the maximum of charge, as one of the

means of regulation, is implied. 2o

But having based the right to regulate (including price)

firmly on the police power, the Chief Justice was faced

with another problem. Was this present statute a valid

exercise of the police power which he was discussing?

This led Waite into his historical excursion to determine

"what is within and what is without its operative effect.”

From this historical analysis emerged the public-interest

concept. Those properties could be regulated which were

"affected with a public interest.” The question at issue

still was not answered. The category of "property clothed

with a public interest” had been established, but do

the grain elevators in the present instance belong within

that category? It was to answer that question that the

third part of the decision was formulated.

2°lbid.. p. 134.
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As we noted, this last section of the decision

was an examination of the economic conditions out of which

the legislation arose. It was because of these circum-

stances that Waite concluded that the property in question

was "affected with a public interest.”

To the modern reader the question is obvious.

Why part two at all? What was the necessity for the his-

torical excursion? The right to regulate had been based

on the police power. Price control was no different from

any other form of regulation. Could not the question of

whether this particular case was a valid exercise of that

power be answered directly by an examination of the eco-

nomic situation at hand? In the final analysis, is that

not exactly what Waite did? Why the intermediate step of

creating a "public interest" category if the justification

for inclusion within that category was to be found in the

economic situation at hand? Why not make the decision

directly on the basis of evaluation of that situation?

Several reasons may be advanced. The technique

suggested above, basing decisions on an evaluation of the

economic situation out of which the controversy arose,

was an unformulated one at the time of this case. This

is a point of view which was soon to be championed by
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Roscoe Pound under the name of Sociological Jurisprudence.

It involved an examination of the economic facts surround-

ing the case as well as a tolerance toward the right of

the state legislature to interpret and deal with those

facts. This is not to say that such techniques were not

being practiced; as we have seen, the Munn decision is

an excellent example of their use. It was just that they

had not been specifically formulated and accepted by the

judiciary as bases for legal decisions. The court, includ-

ing the Chief Justice, was still very much under the influ-

ence of older schools of jurisprudence. The concept that

principles and courses of action might best be validated

by reference to the actual situation facing the community

involved was not yet formulated. The feeling (and teach-

ing) was that decisions "ought” to be justified in terms

of some other source of law. Thus the journey into common

law in search for justification though perhaps not essen-

tial from a modern point of view, was thoroughly in keep-

ing with the prevailing ideas of jurisprudence.

It might also be noted that although Chief Jus-

tice Waite conformed to the extent that he searched the

common law and found justification, he was not one to

deify the common law itself. Toward the end of his decision
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he makes this plain.

But a mere common law regulation of trade or

business may be changed by statute. A person has

no property, no vested interest, in any rule of

the common law. That is only one of the forms of

municipal law, and is no more sacred than any
other. Rights of property which have been

created by common law cannot be taken away with-

out due process; but the law itself, as a rule of

conduct, may be changed at the will, or even at

the whim, of the Legislature, unless prevented
by constitutional limitations. Indeed, the great
office of statutes is to remedy defects in the
common law as they are developed, and to adapt
it to the changes of time and circumstances. To
limit the rate of charge for services rendered
in a public employment, or for the use of property
in which the public has an interest, 'is only
changing a regulation which existed before. It
establishes no new principle in the law, but only
gives a new effect to an old one.

And then comes one of the most oft quoted ideas in the

decision.

We know that this is a power which may be abused;
but that is no argument against its existence. For

protection against abuses by Legislatures the people
must resort to the polls, not to the courts.

1

One is tempted to take issue with Mr. Frankfurter concern-

ing Waite’s lack of style and "the grand manner." These

are not the utterances of a commonplace personality.

Another reason for the necessity of the histor-

ical excursion might be found in the circumstances surround

. p. 134*
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ing the Munn case itself, for it was not the only case

before the court involving the issue of government regu-

lation. It and a number of cases challenging the right

of states to regulate railroad rates made up what are

known as "the Granger cases." It is quite possible that

Waite felt the need of some "principle" which could be

applied to these cases as well. It will be remembered

that Waite very carefully pointed out that "common car-

riers" were one of those industries "affected with a

public interest." This set the stage nicely for the

railroad cases. The fact that all these cases were

decided on the same day with the Munn case serving as

precedent for the others lends support to this view.

In reading the decision as published in

United States Reports, one receives the impression that

Chief Justice Waite on his own initiative undertook this

excursion into history "to inquire as to the principles

upon which this power of regulation rests." Two promi-

nent economists, Dexter Keezer and Stacy May, after

22
Walton H. Hamilton suggests that this might

have been the case. See his article, "Affectation with

Public Interest," 39 Yale Law Journal 10S9, p- 1097.
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reading the original briefs filed by the attorneys in the

case (which are not printed in full in United States Re-

ports )
.

reach a different conclusion.

It would seem that it was the attorney for Munn

and Scott who first resurrected Lord Chief Justice Hale.

In searching for reasons why grain elevators should not

be regulated he dug into the ancient common law and lo-

cated Hale’s treatise". He noted that although carriers,

innkeepers, wharfingers, ferrymen, and millers long had

been subject to special legislation, grain elevators had

not. This he mentioned in his brief, maintaining that

not only were the state statutes in question in violation

of the Fourteenth Amendment, but also against common-law

precedent.

Waite must have been impressed by these argu-

ments and must have studied the writings of Lord Hale,

perhaps with the original purpose of preparing a rejoin-

der. It may have been the undecided railroad cases in

the back of his mind which caused him to go beyond pre-

paring a simple rejoinder and to use a section of Hale’s

Public Control of Business. pp. 123-125.
Also Hamilton, op. cit., p. 1095*
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treatise as the basis of a principle that would not only

control the elevator cases, but which could be used in

the railroad cases as well. Thus, though it seems not

unlikely that it was the recitation of the economic facts

by the state’s attorney which carried the most influence

with the Chief Justice, it was the historical excursion

prompted by Munn’s counsel which provided the ”justifying”

principle.

For many years the accuracy of this excursion

was not questioned. Then, as the public-interest phrase

became raised to the status of a doctrine, and, as we

shall see, a doctrine of considerable importance, others

began to retrace Waite’s travels to evaluate what he had

brought back.

As was pointed out earlier, in American juris-

prudence there have been two general types of problems

with which the courts have had to deal concerning the

regulation of public-interest industries. The first

deals with the power to regulate, that is, which indus-

tries may be regulated and which may not. The second is

on a different level. It deals with the technique of

regulation. Here, for example, are found questions con-

cerning the rights and duties of public-service indus-

tries: who must be served, what rates shall be charged,
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and other questions involving the relationship between

such an industry and those with whom it deals. The contro-

versy over fair value falls into this category of problems.

American courts have seen these as separate but related

problems. They have made answers to the second group of

questions conditional upon a favorable decision in the

first. They have refused to answer questions concerning

the rights, duties, and rates of an industry until they

have first declared that industry to be ’’affected with

a public interest.”

Chief Justice Waite’s decision in the Munn case

was concerned primarily with the first question. It was

\

this question, which industries could be regulated, to

which the public-interest doctrine was supposed to pro-

vide an arswer. The court was not primarily interested

in the rights and duties of the grain elevators as they

had been spelled out in some detail by Illinois statute.

It was interest in the right of the Illinois legislature

to name these rights and duties.

How did Lord Hale view these two questions? In

the late 1920’s when the public-interest concept was be-

ing used in its most restrictive fashion, several writers

attempted to ’’quiz” the seventeenth-century justice on

these points. Breck P. McAllister in an article in the
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Harvard Law Review told of a detailed study he had made

retracing Waite’s steps. The analysis in this chapter

owes much to Professor McAllister’s interpretation of

Lord Hale’s writings.

The portions of Lord Hale f s writings which were

quoted in the Munn case came from a treatise which he

wrote about 1670. It was in three parts: ’’Pars Prima,

De Jure Maris et Brachiorium ejusdem; Pars Secunda, De

Portibus Maris; Pars Tertia, Concerning the Customs of

Goods imported and exported.” This treatise remained in

his private library for about one hundred years, when it

and another essay were given to Francis Hargrave, Barris-

ter at Law. Hargrave was so impressed with them that he

decided to make them the nucleus of a project to publish

a number of manuscripts which at that time were available

only in private libraries. But the project was received

with such slight interest that he was tempted to abandon

it completely.

So cold a reception could not have any other

tendency, than at least to check the zeal with
which the undertaking was planned, and to raise
a doubt, whether seeming to be thus unacceptable
it ought to be further prosecuted. Accordingly,

Hale and Business Affected with a Public

Interest,’1 43 Harvard Law Review 759.



my feelings were so hurt that I was upon the

point of retreating. But a further considera-

tion determined me to complete the first volume

of the proposed collection, for which I had al-

ready made such considerable preparation.^

Thus it was in 17&7 that Hargrave’s Collection of Tracts

relative to the Law of England was published.

From a reading of its somewhat lengthy preface

it appears that Lord Hale T
s main purpose was to make a

detailed study of the power to levy customs in various

ports. At this time Parliament was engaged in a struggle

with the Crown over the power to tax and to regulate com-

merce. Lord Hale hoped to resolve some of this contro-

versy, at least in so far as the right to levy customs

was concerned. In Hargrave’s own words

The main and leading purpose of the author

certainly was to give a legal history of the

customs, from their earliest infancy, to the
Restoration, and for some few years after. The
first and second parts of the treatise, which
concern some collateral subjects having affinity
to the ports, and also the ports themselves, must
therefore be considered merely as preliminary and
introductive; though from the profound learning
with which they are executed, they furnish inform

,

mation frequently new and almost always important. '°

Hargrave, A Collection of Tracts rela-
tive to the Law of England from Manuscripts, preface, p. ii.
(Cited in legal literature as Hargrave T s Law Tracts.)

. p. xiv.
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It was the second part, De Portibus Maris, which contained

the phrases which were later to find,their way into Chief

Justice Waite’s opinion.

Not all of Lord Hale’s writings were so neglected

as to have been almost lost to posterity. Blackstone is

said to have drawn heavily from Hale’s Analysis of the Civil

Part of Our Law in constructing his influential

The scope of the Analysis is much broader than that of his

essay on ports of the sea and an examination of it provides

an overall framework of Hale’s thinking into which the

points raised in his shorter essay can be fitted.

In the Analysis Hale makes three divisions of the

law: the rights and powers of the king, the rights of per-

sons, and the rights of things. The rights and powers of

the king include the regulation of trade and commerce, the

power over coinage, the power to designate places of pub-

lic commerce and to prohibit forestalling in them, the

power to regulate weights and measures, and lastly, the

power to regulate excessive prices. Under the rights of

things he lists two classifications things that are

27
Breck P. McAllister, op. crt., p. 760.
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.juris publici and things that are juris privati. Things

juris publici are things common to all the king’s sub-

jects, such as common highways, common bridges, common

rivers and common ports or places for arrival of ships.

Things juris privati are divided into things personal and

things real.

It will be noted in this classification that the

regulation of trade and commerce (including the power to

regulate excessive prices) was a separate and distinct

power inherent in the sovereign and- having no relation to

the concept of .juris publici. The examples Hale gives of

things .juris publici are highways, bridges, rivers and

ports. Trade and commerce are referred to in the first

category, under the rights and powers of the king, and .

the king’s right to regulate that trade, including price,

was not conditional upon a legislative or judicial find-

ing that a particular trade was juris publici.

It was not so limited because the right to regu-

late had not yet been seriously questioned. Lord Hale

lived in the seventeenth century, at a time when it was

accepted tradition for the crown to supervise production,

regulate employment, and exercise close control over all
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phases of trade and.commerce. ° It is true that this

right had been undergoing change. In the twelfth century

it was exercised by the guilds and local authorities. Be-

tween the twelfth and fourteenth centuries it gradually

passed into the hands of the king, who, by the middle of

the fourteenth century, was practically supreme. This

power remained in the hands of the king until the rise of

the merchant class began to challenge not the right to

regulate, but the right of the king to exercise that power

absolutely. It was Lord Hale T s century which saw the ris-

ing middle class separate one English monarch from his

kingdom and another from his head in the struggle to gain

supremacy. This struggle was not to limit the role of the

state in economic activities but to gain control of the

state so as to advance the interests of this new and

powerful group in society. During this period, mercan-

tilist thinking favored not a weak, but a strong state.^

2$
For an excellent discussion of the right of

government to regulate business, one which relates that

right to the social and economic thinking and conditions
of the period under consideration here, see John B. Cheadle,
"Government Control of Business" 20 Columbia Law Review
43$ and 550.

29
Harry Elmer Barnes, An Economic History of the

Western World, Chapters VIII and IX.
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Indeed, the authority which had rested with the

crown merely passed to the Parliament and the effort to

promote economic progress by governmental action was

steadily maintained. The acceptance of the view that

this was a natural and desirable function of government

persisted until well into the eighteenth century when

the ideas of natural liberty arose to protest these mer-

cantilist policies. It was the eighteenth century which

produced Adam Smith.

With these facts in mind, Lord Hale’s words

take on a different meaning. Only by shedding our ’’post-

Smithian” concepts and attempting to view De Portibus

Maris in its own cultural setting can we avoid injecting

nineteenth or twentieth-century meaning into seventeenth-

century words.

In this essay, and its companion, De Jure Maris.

Lord Hale contributes a detailed discussion of -what he

means by juris publici. It is not every highway, bridge,

river, or port that was juris publici. Little rivers

which were not a common passway for the king’s people

were private. But every river which was in common use by

the people was ’’prima facie publici juris. Even though

Law Tracts. pp. 3-9.
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a large river be juris public!. the people who owned the

property beside it enjoyed certain rights* They could

fish in it as long as they didn’t interfere with naviga-

tion.

For the jus privatum, that is acquired to

the subject either by patent or prescription,
must not prejudice the jus publicum, wherewith

public rivers or armes of the sea are affected

for public use.3l

However, this worked conversely also, for the king enjoyed

certain rights in private rivers. One of these is the

right of franchise or privilege, according to which

No man may set up a common ferry for all

passengers, without a prescription time out of

mind, or a charter from the king. He may make

a ferry for his own use or the use of his fami-

ly, but not for the common use of all the king’s
subjects passing that way; because it doth in

consequence tend to a common charge, and is be-
come a thing of public interest and use, and

every man for his passage pays a toll, which is
a common charge, and every ferry ought to be under
a public regulation; viz. that it give attendance
at due times, keep a boat in due order, and take
but reasonable toll, for if he fail in these, he
is fineable.32

When we get to Lord Hale’s analysis of sea ports we note

three groups of rights which meet there: the jus privatum.

31lbid.. p. 22.

3^ Ibid., pp. 6-7•
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the .jus publicium and the jus regium. The jus privatum

"is the interest of propriety or franchise which allows

the subject or the king to acquire interest in a port and

benefit thereby.” The jus publicium is ”the common interest

that all persons have to resort to or from publiek ports,

such as publiekse-marts or markets, with their goods and

wares and merchandises.” It requires that the port be

kept open to all, that no new tolls or charges be imposed

or the old ones enhanced, and that the port be kept free

from things which might block it. The jus regium is ”the

right of superintendency and prerogative, that the king

hath for the safety of the realm, or benefit of commerce,

or security of his customs.” It gives the king the right

to close the port in time of emergency, to control exports

and imports, and to levy customs duties.^

It is the .jus privatum which provoked the dis-

cussion which is of especial interest here. It could exist

in three ways: (1) the right of the lord or owner of the

port, (2) the right of those that have the propriety of

the short contiguous to the port, and (3) the right of the

town or ville that is caput portus. and the inhabitants

-^lbid.. pp. 72, 64, S9.
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not relevant here.

Concerning the right of the lord or owner of the

port, Lord Hale pointed out that ’’though of common right

the king is prima facie the owner and lord of every pub-

lick sea-port,” yet a subject may by charter or prescrip-

tion be lord or owner of it. This ownership is of two

kinds, ownership of propriety and ownership of franchise.

The ownership of propriety is, where the

king or common person by charter or prescription
is the owner of the soil of a creek or haven

where ships may safely arrive and come to the

shore. This interest of propriety may, as hath
been shown, belong to a subject. But he hath
not thereby the franchise of a port; neither can

he so use or employ it unless he hath had that
liberty time out of mind or by the king’s char-

ter. Indeed he may bring thither for his own

private use his own boats and vessels to carry
off and bring in his own goods that are not

customable, as fish, &c. but he may not use it
as a publick port or admit forreigners unless
in case of necessity, nor take toll or anchor-

age there . .
.34

It seems quite clear that in Lord Hale’s thinking merely

owning the property was not enough. A port becomes public

only by franchise, for a franchise is that ’’which gives

the formality or denomination of a publick or lawful port.”

If one does own such a franchise, he then has the right to

34ibid.. p. 73-
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collect anchorage, ballastage, busselage, keelage, and

certain other port duties.

Usually the interest of the shore adjacent to

the port is in the hands of the owner of the franchise of

the port, but where this is not so, an entirely different

situation arises.

Though it is true it is rare to find any
port, but that the king or owner of the port in

point of franchise hath such a convenient por-
tion of the shore and land adjacent, where wharfs

and keys and ware-houses may be built for the lad-

ing and unlading and safeguard of merchandizes;
yet the interests are and may be divided, however

they are several in their nature; and the duties

that arise by reason of the goods when unladen and
laid on shore, or in relation thereunto, are dif-
ferent from those that have been before spoken of.
And many times it falls out, that such a place
within a port may be of great conveniency to make
a common key or wharf where the propriety of the
soil may belong to a subject, whereby either his
interest must be bought in by the lord of the

port, or he must have those benefits that may
arise by the taking or landing of merchandize.3s

The benefits which may arise consist of the right to levy

certain shore duties, such as towage, moreage, terrage,

cranage, wharfage or keyage, housellage, tolls of weighing

merchandise, and measurage. There are three ways by which

the amount of these duties might be set: by convention or

agreement, by prescription or custom, or by charter or grant.

, p. 7S



93

Concerning the latter two, duties which arise

by prescription or custom exist in most ancient ports and

should not be increased because that would violate the

.jus publicium. Duties which arise from charter or grant

are only temporary such as those granted by the king for

some particular purpose connected with building or re-

pairing the facilities of the port.

It is the duties which arise by convention or

agreement which prompted the writing of the famous phrase

"affected with a public interest." Lord Hale first re-

minds us that

. ..as we have before observed, no man can erect

a new publick port without the king f
s license;

neither can he take out of a port any certain
constant rates for the lading of merchandizes,
but he may make particular agreements with every-
one that comes there by his consent to land his

goods.

Then come the paragraphs which were to catch the fancy of

Chief Justice Waite:

2. A man for his own private advantage may
in a port town set up a wharf or crane, and may
take what rates he and his customers can agree
for cranage, wharfage, housellage, pesage; for
he doth no more than is lawful for any man to do,
viz, makes the most of his own. And such are

coal-wharfs, and wood-wharfs and timber-wharfs,
in the port of London and some other ports. But
such wharfs can not receive customable goods
against the provision of the statute of I. Eliz.

cap. 11.
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3. If the king or subject have a publick
wharf, unto which all persons that come to that

port must come and unlade or lade their goods as

for the purpose, because they are the wharfs only
licensed by the queen, according to the statute

of I. El. cap. 11. or because there is no other

wharf in that port, as it may fall out where a

port is newly erected; in that case there cannot

be taken arbitrary and excessive duties for cran-

age, wharfage, pesage, &c. neither can they be

inhanced to an immoderate rate, but the duties

must be reasonable and moderate, though settled

by the king’s license or charter. For now the

wharf and crane and other conveniences are

affected with a publick interest, and they cease

to be juris privati only; as if a man set out a

street in new building on his own land, it is
now no longer bare private interest, but it is
affected with a publick interest.

4. But in that case the king may limit by
his charter and license him to take reasonable

tolls, though it be a new port or wharf, and
made publick; because he is to be at the charge
to maintain and repair it, and find those con-

veniences that are fit for it, as cranes and

weights. 36

It is not difficult to see how a casual reading of this

section would lead one to conclude that it could serve

as a precedent for the regulation of grain elevators.

A grain elevator standing beside a well-travelled water

way would seem to resemble the "wharf and crane and other

conveniences" of the quotation. But in applying Lord

Hale’s distinction Justice Waite did not use the words

"wharf and crane and other conveniences.” Instead he

used the all inclusive term "private property."

36 Ibid.. pp. 77-78.
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. . . when private property is "affected with

a public interest" it ceases to be juris privati

only. This was said by Lord Chief Justice Hale

more than two hundred years ago . . . and has

been accepted without objection as an essential

element in the law of property ever since. 37

But Lord Hale did not say private property, he said "wharf

and crane and other conveniences." This distinction is

important because it emphasizes the difference between the

seventeenth-century writer and the nineteenth-century read-

er. The latter was representative of hochkapitalismus with

its highly developed concepts of private property rights.

The former was of the period of early capitalism, a period

which was still much influenced by the ideas of the feudal

society from which it was just then emerging. The latter

talked of "devoting property to the public use;" the form-

er pointed out that the king was prima facie owner of

every public port, and even if one did acquire property

in a public or navigable stream, the port and stream were

still subject to the jus publicium.

. . . that jus privatum is clothed and super-
induced with a jus publicium. wherein both natives
and foreigners in peace with this kingdom are in-

terested, by reason of common commerce trade and
intercourse.3b

3?
Munn v. Illinois, op. cit.. pp. 125-126.

od
J Hargrave l

s Lav/ Tracts. p. £4*
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In the nineteenth century the emphasis was on the individual

as a property owner; in the seventeenth century it was on

the jus publicium. the jus regium. the jus privatum ideas

of relation and rule by custom and tradition which existed

and were applied to different things regardless of who had

acquired "property” in them. For one of the cornerstones

of feudal society was the concept of status, of relation-

ship. The feudal structure had been a well-ordered one

with each person occupying a specific role and having his

rights and duties and relationships to clearly de-

fined by that role. This idea of relationship, of rights

and duties which apply because of the role one occupies,

extended even into the realm of things. Thus in Lord

Hale’s day things were either juris privati or juris

publici regardless of who "owned” them. The status of

juris publici was overriding and cut across ownership

lines. The "bundle of rights" which make up the owner-

ship concept was still small, and against it the feudal

ideas of relation, of duties, of rights loomed large.

But the philosophy which would enlarge that

bundle and reverse those relationships was just over the

horizon. Before Lord Hale’s treatise on the sea was pub-

lished Blackstone was to write his Commentaries and in that

work the concepts of natural rights would occupy the prom-

inent position.
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In a philosophy of law which described the

primary aim of the state as the protection of individuals

in their rights of personal security, personal liberty,

and private there was not much room for the

overriding jus publicium of Lord Hale. Thus when Black-

stone formulated the rights of things he did not go through

Hale T
s preliminary division into rights of things that are

juris privati and rights of things that are juris publici ♦

The rights of things he straightway divided into things

real and things personal. The concept of juris publici.

about which Lord Hale had been speaking when he coined

the phrase "affected with a publick interest” and which

"has been accepted without objection as an essential ele-

ment in the law of property ever since” had been forced

out of the Commentaries by the triumphant rise of the

principle of natural rights.

It now becomes possible to appreciate the novelty

of Chief Justice Waite’s creation in ”discovering”the pub-

lic interest doctrine. And it would seem that it was a,

creation rather than a simple uncovering of something

which had been there all the time. It is true that cer-

tain ideas and relationships did exist in the seventeenth

century, but they were far from being in the same form

g. Gettell, History of Political
Thought. p.
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or even from having the same meaning as they have come to

have in modern times. During their two-century journey

they were changed in meaning, merged with other ideas

developed by succeeding generations, and some of them,

fallen by the wayside, have not succeeded in reaching

modern thinking at all.

Although the situation is far from simple, under'

standing might begin with a closer look at Lord Hale’s sys'

tem of classification of the civil law. It will be remem-

bered that he considered right and powers under the three

general headings of those of the king, those of persons,

and those of things. In outline form his classification

would appear thus:

I. The Rights and Powers of the King
A. The regulation of trade and commerce

B. The power over coinage
C. The power to designate places of public

commerce and to prohibit forestalling in
them

D. The power to regulate weights and measures

E. The power to regulate excessive prices

11. The Rights of Persons (need not be considered
here)

111. The Rights of Things
A. Juris Publici (things common to all the

King’s subjects, such as common bridges,
common highways, common rivers, and com-

mon ports or places for the arrival of
ships)

B. Juris Privati
1. Things real
2. Things personal
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a. things in action which arise by ex-

press contract

b. things in action which arise from

implied contract (a common host, a

common carrier or bargeman, a com-

mon farrier, a common taylor, etc...}

Keeping this outline in mind, we are able to make several

interesting observations.

First, the right of regulation, existed in

strikingly different cultural contexts during the two

periods of time under consideration. Accepted in the

seventeenth century, its position was extremely precari-

ous in the nineteenth. Lord Hale merely mentioned it as

being one of the powers of the sovereign. He felt no

necessity to justify it; it was a commonly accepted part

of seventeenth-century mercantilist thinking. But it was

the central problem for Chief Justice Waite. Because

regulation was outside the accepted sphere of governmental

activity it had to have justification. It was this need

which sent Waite back to the writings of Lord Hale to en-

able him to serve a purpose which was no part of his in-

tention. We have already seen how his arguments, made

when regulation was commonly accepted, were used to justi-

fy regulation at a much later date.

Something even more interesting happened to his

distinction between those things juris privati and those
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things juris publici. It will be remembered that here he

did not mean property generally, or even in terms of own-

ership at all. Thus a public port ( juris publici) could

be owned by either a subject or the king, and a small

stream (juris privati) could also be owned by a subject

or by the king. The distinction was not one of ownership;

it was one of relationship, and the things discussed were

not trades or occupations, not private property (the mean-

ing Waite read into the classification) but certain things:

rivers, bridges, roads, and ports, which, because they

were considered common to all the king’s subjects, were

controlled by the feudal concepts of relation rather than

by the more modern ones of ownership. It was in this sense

that Lord Hale linked together the terms common and public.

Things juris publici were things common to all. It was

this distinction between juris publici and juris privati

which Blackstone eliminated when he built his Commentaries

upon Lord Hale’s Analysis of the Civil Part of Our Law.

The significance is obvious when we examine

another distinction also present in Hale’s classification,

the one between things in action which arise by express

contract and those which arise from implied contract.

Under this latter heading he notes:
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In persons that undertake a common trust,
it is implied that they perform it; and other-

wise an action on the case lies.^

He then mentions the case of a common host, a common

carrier or bargeman, a common farrier, a common taylor,

etc... It is here that we see a resemblance to our

modern common-carrier concept which supposedly furnishes

a basis for much regulation of "public business.” But

it is interesting that these "common” trades were not

designated as "public" trades by Lord Hale. In fact,

as the classification outline states, these "common”

trades were under the heading of juris privati. It

seems that the modern designation of a"common" trade

a public business was not present in Lord Hale’s

mind. When he linked the terms common and public to-

gether he was thinking of things (bridges, rivers, roads)

not businesses.

This concept of "common” trades is explored in

more detail in a later chapter. At this point it is suffi

cient to note that the distinction between juris privati

and juris publici and the one concerning "common” trades,

wherein action arose from implied contracts, were treated

by McAllister, o£. cit., pp. 762-763.
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separately by Lord Hale. There is no indication that he

considered "common" trades and things which were juris

publici to be grouped together into a single class of

"public businesses." Yet that is exactly what Chief

Justice Waite implied in his opinion by referring to the

fact that it had been customary

... in England from time immemorial and in this

country from its first colonization, to regulate
ferries, common carriers, hackmen, bakers, millers,
wharfingers, innkeepers, etc...41

and then by stating the principle upon which this power

rests, namely, that "when private property is affected

with a public interest, it ceases to be juris privati

only." That at least part of this was said by Lord

Chief Justice Hale over two hundred years earlier is

beyond doubt. But that Lord Chief Justice Hale meant

what Chief Justice Waite implied he meant is open to

question.

Mr. Justice Field’s Opinion for the Minority

In some respects the minority opinion in the

Munn case showed more recognition of the novelty of the

v. Illinois. op. cit.. p. 125.



public-interest doctrine than did the majority opinion.

It was well reasoned and contained within it many of the

arguments which were soon to become standard in discus-

sions of the right to regulate price.

Stephen J. Field never suffered from a failure

to find sound arguments for any position he wanted to

Aristocratic, domineering almost to the point

of arrogance, and supremely confident of his own judgment,

Field had much to do with the path the Supreme Court took

in the last quarter of the nineteenth century. Reared in

the strictest of puritanical surroundings as the son of

a Protestant clergyman, he carried with him throughout

his career a capacity for self discipline and devotion

to a task that was to earn him a reputation as a crafts-

man of the law. Listening to his father warn his flock

of the wrath of God which would follow disobedience to

religious doctrine (the children were required to attend

three sermons each Sunday) he acquired a respect for

closely reasoned arguments derived from inviolate prin-

ciples. The father was a splendid logician. The son

became interested in legal rather than religious doctrines,

Brent Swisher, o£. cit.. p. 3^o.
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but the lines of his reasoning and the warnings from the

bench of the dire results to come if his legal principles

were violated bear a marked resemblance to the technique

of his father.^

Field’s life was as tempestuous as the country

which produced him. After four years at Williams College

(where his abilities to reason closely were further rein-

forced by the educational techniques of the times), he

spent a brief period reading and practicing law in his

brother’s office in New York and then went west to Cali-

fornia. Finding the country too unsettled to permit a

successful law practice, he engineered his election as a

combination peace officer and judge, and proceeded to bring

justice to the community of Marysville, enjoying himself

immensely in the process. Later, as a member of the legis-

lature, almost singlehandedly he codified the laws of the

young state. But his supreme confidence in his own in-

fallibility and his unbending manner left him with many

enemies (a former California Supreme Court Judge was shot

to death when he attacked Field in a dining car)/. He

developed a tremendous respect for men of accomplishment

43
TIbid., p. 12.



and became friendly with Collis P. Huntington, Leland

Stanford, and others influential in the building of the

western railroads. His biographer notes that in study-

ing Field’s record in connection with the California rail-

roads both as a State and a Federal Supreme Court Justice,

he could find no record of an opinion unfavorable to them. 44

Be that as it may, Field emerged as an outstanding protec-

tor of property rights during his thirty-four years on the

high court.

His opinion in the Munn case reflects both his

devotion to inviolate principle and this dominant regard

for property rights. It is not wholly fair to compare

his opinion with that of Waite, for they were not sub-

mitted together. Waite T s came first and Field, who had

been busy as a member of the electoral commission in the

disputed Hayes-Tilden election, filed his opinion some

time later. He thus had the text of the Chief Justice’s

opinion before him and was able to analyze it in some de-

tail as he wrote his 0wn. 45

Field made known his general sentiments concern-

ing the majority opinion at the very beginning of his

dissent.

44ibid.. p. 263.

45lbid.. p. 376.
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I am compelled to dissent from the decision

of the court in this case, and from the reasons

upon which that decision is founded. The prin-
ciple upon which the opinion of the majority
proceeds is, in my judgement, subversive of the

rights of private property, heretofore believed

to be protected by constitutional guarantees
against legislative interference, and is in con-

flict with the authorities cited in its support. &

Then after restating the facts of the case with emphasis

on the fact that Munn and Scott built their warehouse in

1862 prior to the new constitution which declared all

such structures to be ”public,” Field singled out the

one most important issue of the case to him.

The question presented, therefore, is one of
the greatest importance, whether it is within

the competency of a state to fix the compensation
which an individual may receive for the use of

his own property in his private business, and for
his services in connection with it.^7

These were the facts as Justice Field saw them. It was

a case of a legislature interfering with the private

rights of an individual. He rose to the defense mag-

nificently.

At the heart of Field’s dissent was the public-

private distinction a distinction so basic that mere

man could not tamper with it. Some things are private

others are public; and that is that.

v. Illinois, op. cit.. p. 136.

47 Ibid., p. 136.
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The declaration of the Constitution of 1670,
that private buildings used for private purposes
shall be deemed public institutions, does not

make them so. The receipt and storage of grain
in a building erected by private means for that

purpose does not constitute the building a pub-
lic warehouse. There is no magic in the language,
though used by a constitutional convention, which
can change a private business into a public one,
or alter the character of the building in which

the business is transacted. A tailor T s or a shoe-

maker’s shop would still retain its private charac-

ter, even though the assembled wisdom of the State
should declare, by organic act or legislative
ordinance, that such a place was a public workshop,
and that the workmen were public tailors or public
shoemakers. One might as well attempt to change
the nature of colors, by giving them a new desig-
nation. The defendants were no more public ware-

housemen, as justly observed by counsel, than the
merchant who sells his merchandise to the public
is a public merchant, or the blacksmith who shoes
horses for the public is a public blacksmith; and
it was a strange notion that by calling them so

they would be brought under legislative control. 4-8

We are in the presence of a first principle. It is not

explained why some things are private and others public,

but then first principles gain their validity not from

explanations but from acceptance.

And if one accepts them, certain things logically

follow. If one believes that the public-private distinc-

tion is rooted in nature (as are colors) and can not be

altered, then one is not going to look with favor upon

legislative experimentation along those lines. Where

. p. 138.



108

Waite was disposed to allow the legislature to find its

own way in the developing maze of complex industrializa-

tion, Field would hold a tight rein on such efforts.

If this be sound law, if there be no protec-
tion, either in the principles upon which our

republican government is founded, or in the pro-
hibitions of the Constitution against such in-

vasions of private rights, all property and all

business in the state are held at the mercy of

a majority of its legislature.

The legislation in question is nothing less
than a bold assertation of absolute power by the
state to control at its discretion the property
and business of the citizen, and fix the compen-
sation he shall receive. The will of the legis-
lature is made the condition upon which the owner

shall receive the fruits of his property and the

just reward of his labor, industry, and enter-

prise. 11 That government," says Story, "can

scarcely be deemed to be free where the rights of

property are left solely dependent upon the will
of a legislative body without any restraint. The
fundamental maxims of a free government seem to

require that the rights of personal liberty and

private property should be held sacred." The
decision of the Court in this case gives unre-

strained license to legislative wi11.49

Field had no patience with Waite f s statement that the

misuse of legislative power should be checked at the

polls. This is somewhat surprising, for he had expressed

this concept in almost the same words during his earlier

49
Ibid,, pp. 140, 143. Citations omitted.
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years on the bench of the California Supreme Court.

That the legislature possessed the power to

legislate for the good order, the peace, wel-

fare, and happiness of society, is not denied.
The means by which these ends are to be effected

are left to its discretion. The existence of

discretion implies a liability to abuse, but be-
cause the discretion of the legislature may be

abused, its arts are not, for that reason, void

... there is no single power which may not be
so exercised so as to become intolerable ... It
is to be supposed that the members of the legis-
lature will exercise some wisdom in its acts; if

they do not, the remedy is with the people. Fre-

quent elections by the people furnish the only
protection, under the Constitution,against the
abuse of acknowledged legislative power. so

It may be that Field was more tolerant toward legislative

discretion in his younger days. However, the case involved

the right of the legislature to pass a Sunday closing law

and it may be that Field viewed regulation in the area of

morals in a completely different light from that in the

area of economic activity. In all events, these early

words form an interesting contrast to his Munn opinion.

Field also disagreed with Waite concerning the

extent of the police power. This is not surprising.

Justices who are prone to allow legislatures to experiment

50
Quoted by Carl Brent Swisher, op. cit.,

p. 80,
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usually supply them sufficient area in which to conduct

these experiments (a broad police power). Those who are

suspicious of legislatures tend to limit their areas of

operation (a narrow police power). Field devoted con-

siderable space in his opinion to a discussion of what

the police power does, and does not, include. Each per-

son should have absolute control of his own property sub-

ject only to the principle that his use of it shall not

be injurious to the equal enjoyment of others having an

equal right to the enjoyment of their property, nor in-

jurious to the rights of the community. It is within

this principle that the police power operates. The state

may limit a person T
s control over his property only when

the rights of others or of the ;community would be injured

in the absence of that limitation. Field was of the defi-

nite opinion, however, that under no stretch of this princi

pie could the right to regulate price be justified.

This is a distinct point of disagreement between

Field and the Chief Justice. Waite saw no difference be-

tween price and the other terms of an agreement. The

police power extended over all parts of a bargain between

parties if the welfare of the community required it. Field

would allow government to regulate many things under the



police power when the health, peace, good order, or morals

of the community demanded it, but the compensation which

one receives for the use of his property was not included.

Price was inviolable.

There is no doubt of the competency of a

state to prescribe the weight of a loaf of

bread, as it may declare what weight shall

constitute a pound or a ton. But I deny the

power of any legislature under our govern-
ment to fix the price which one shall receive

for his property of any kind. If the power
can be exercised as to one article, it may as

to all articles, and the prices of everything,
from a calico gown to a city mansion may be

the subject of legislative direction.sl

This raising of price above the level of all other terms

of contracts between parties, a distinction with its roots

in laissez-faire rather than feudalistic or mercantilistic

doctrine, was to play a significant role in the future de-

velopment of the public-interest concept. It was the issue

of price control which, more than any other thing, was

responsible for the divorce of ’’public interest” from the

police power and the raising of Lord Chief Justice Hale T s

words to the status of independent legal doctrine.

The close relationship which the public-interest

doctrine and the Fourteenth Amendment were to bear one with

v. Illinois. op. cit., p. 152.
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the other was foreshadowed by the two opinions in the

Munn case. Waite’s point of view was that price regula-

tion was a normal exercise of the police power (when the

circumstances warranted) and not a violation of the Four-

teenth Amendment. As was noted earlier, such a position

had no need for the public-interest doctrine. The de-

cision could stand alone without it. Indeed, Waite him-

self did not intend to create a new and separate doctrine.

To him, "public interest" was simply part of the police

power.

It was the other point of view, the one repre-

sented by Field, which was instrumental in raising "pub-

lic interest" to the status of a separate doctrine.

Field deeply believed that the regulation of price was

unconstitutional under the Fourteenth Amendment and was

not a valid exercise of the police power. Such a posi-

tion was extremely satisfying from a laissez-faire point

of view, but it carried with it certain distinct dis-

advantages. The obvious fact was that not all prices

were free from regulation. Some had been regulated in

the past. Others were being regulated at that time.

The existence of some price regulation entailed no diffi-

culties for a justice who believed in a wide police power,



but it was annoying to a justice who believed that the

police power stopped short of price regulation. Through-

out the history of the public-interest concept, those who

are in favor of limiting price control are the ones who

devote the most energy to developing justifications for

the cases of price regulation which do exist and are

accepted. Thus while Waite rather carelessly groups com-

mon carriers, hackmen, bakers, millers, wharfingers, inn-

keepers, chimney sweepers, cartmen, auctioneers, and others

together and allows regulation because of the "public in-

terest" involved, Field, not accepting the "public interest"

idea, is faced with the necessity of developing other jus-

tification for them. In the process of doing this, he

presents two reasons for regulation.

The first could be called the governmental-

grant theory. It was later to be further elaborated by

Field*s nephew, Justice Brewer, who also became a member

of the high court. The best statement of the theory is

in Field’s own words.

It is only where some right or privilege is
conferred by the government or municipality upon
the owner, which he can use in connection with
his property, or by means of which the use of his
property is rendered more valuable to him, or he
thereby enjoys an advantage over others, that the

compensation to be received by him becomes a legit-
imate matter of regulation. Submission to the
regulation of compensation in such cases is an

113
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implied condition of the grant, and the state,
in exercising its power of prescribing the com-

pensation, only determines the conditions upon
which its concession shall be enjoyed. When

the privilege ends, the power of regulation
ceases. 52

Field pointed out that in most of the instances mentioned

by Waite (ferries, bridges, turnpikes, wharfingers, hack-

men, draymen) there was some special privilege granted

by the state or municipality which in turn gave the state

the right to stipulate the conditions under which such a

grant was made. Indeed, this principle was to be found

in the very authorities which had been quoted by the

majority opinion.

When Sir Matthew Hale, and the sages of the
law in his day, spoke of property as affected by
a public interest, and ceasing from that cause

to be juris privati solely, that is, ceasing to

be held merely in private right, they referred
to property dedicated by the owner to public
uses, or to property the use of which was granted
by the government, or in connection with which
special privileges were conferred. Unless the
property was thus dedicated, or some right be-
stowed by the government was held with the prop-
erty, either by specific grant or by prescription
of so long a time as to imply a grant originally,
the property was not affected by any public
interest so as to be taken out of the category
of property held in private right.s3

. pp. 146-147*

53 Ibid., pp, 139-140.
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Close examination of this quotation reveals that the

second reason for regulation also has been advanced.

When property has been dedicated by the owner to public

use then it was no longer held solely in private right

and was subject to regulation. This might be called

the "dedication to public use” theory. It is explained

more fully in another part of Field’s dissent.

By its dedication to public use, a wharf

is as much brought under the common-law rule
of subjection to reasonable charges as it

would be if originally established or licensed

by the crown. All property dedicated to public
use by an individual owner, as in the case of

land for a park or a street, falls at once, by
force of the dedication, under the law governing
property appropriated by the government for sim-
ilar purposes.s4

Field was careful to distinguish between these two theories

(governmental grant and dedication to public use) and the

principle of public interest introduced by Chief Justice

Waite’s opinion. These theories both dealt with limited

areas of regulation, but the doctrine of public interest, 1

in Field’s eyes, opened the door to wholesale regulation

of price in all industries. Using long quotations from

the majority opinion, Field pointed out that under this

54
Ibid,. p. 150.
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doctrine whenever any property is "employed in such a way

as to be generally useful" it loses something of its pri-

vate character and becomes subject to regulation.

The doctrine declared is that property
"Becomes clothed with a public interest when

used in a manner to make it of public conse-

quence, and affect the community at large;"
and from such clothing the right of the Leg-
islature is deduced to control the use of

the property, and to determine the compensa-
tion which the owner may receive for it...
From the nature of the business under consid-

eration the storage of grain which in

any sense in which the words can be used, is
a private business, in which the public are

interested only as they are interested in the

storage of other products of the soil, or in

articles of manufacture, it is clear that the
to declare that, whenever one

devotes his property to a business which is
useful to the public, "affects the community
at large," the Legislature can regulate the
compensation which the owner may receive for
its use, and for his own services in connec-

tion with it... The building used by the de-
fendants was for the storage of grain; in

such storage, says the court, the public has
an interest; therefore, the defendants, by
devoting the building to that storage, have

granted the public an interest in that use

and must submit to have their compensation
regulated by the Legislature.ss

Field pointed out that the public has a much greater

interest in the use of buildings to house families than

in the storage of grain, and under this doctrine, all

55
Ibid,. pp. 139-140



117

rents could be regulated. Other things, the manufacture

of cotton, woolen, silk; the construction of machinery;

the printing and publication of books; all could be brought

under regulation.

... indeed there is hardly an enterprise or

business engaging the attention and labor of any
considerable portion of the community, in which

the public has not an interest in the sense in
which that term is used by the court in its

opinion... 56

There remained two examples of regulation which

Field sought to explain: the regulation of grist mills

and the taking of interest. He was able to explain them

both under the governmental-grant theory. In the case of

interest,

... the practice of regulating by legislation
the interest receivable for the use of money, when
considered with reference to its origin, is only
the assertation of a.right of the government to
control the extent to which a privilege granted by
it may be exercised and enjoyed.s7

Field goes on to explain that by ancient common law, all

interest taking was condemned as usury. It all was illegal.

Parliament tempered this common-law prohibition, allowing

a limited amount of interest to be taken. It thus acted

to confer a privilege which the common law denied.

s°lbid.
. p. 141.

57ibid.
s p . 153.
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The reasons which led to this legislation
originally have long ceased to exist; and if

the legislation is still persisted in, it is

because a long acquiesence in the exercise of

a power, especially if it was rightfully
assumed in the first place, is generally re-

ceived as sufficient evidence of its continued

lawfulness. sB

One wonders if Field has injected a third justification

for regulation: people tend to accept without question

that to which they have been long accustomed, regardless

of the "rightfulness" of its origin. One also wonders

if since all prices were once rightfully (?) regulated,

the same principle might not apply to all prices today.

Does not the granting of the privilege of "free” prices

carry with it the right of control over those prices?

In the case of the regulation of grist mills,

the governmental-grant theory was used also. This type

of regulation goes back to feudal times when the lord of

the manor had the right to compel all his tenants to grind

corn at his mill. No one could set up a mill except by

license of the lord. Thus it has come down that mills

must be licensed and therefore can be regulated.

The right to control the toll accompanied
the right to control the establishment of the
mill.

58 Ibid., p. 153.



Field then closed his dissent with another warning concern

ing the dangerous potentialities of the public-interest

doctrine.

It requires no comment to point out the radi-

cal differences between the cases of public mills

and interest on money, and that of the warehouses
in Chicago. No prerogative or privilege of the

crown to establish warehouses was ever asserted

at the common law. The business of a warehouse-

man was, at common law, a private business, and

is so in its nature. It has no special privileges
connected with it, nor did the law ever extend to

it any greater protection than it extended to all

other private businesses. No reason can be

assigned to justify legislation interfering with

the legitimate profits of that business, that

would not equally justify an intermeddling with
the business of every man in the community, so

soon at least as his business became generally
useful.s9

What then was the status of the public-interest

doctrine at the conclusion of the Munn case? From Waite’s

opinion it emerges as an adjunct to, but not separate from,

the police power, permitting price regulation when the

economic situation seems to require it. It includes all

industries which, for any reason, have been subject to

price regulation. It does not yet appear to be a separate

doctrine.

59
ibid.. p. 154*
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In Field’s opinion it takes on more of the

aspects of a separate doctrine. It is not part of the

police power. -*-t opens the door to unrestrained price

regulation by legislatures and for that' reason Field

opposes it. Many of the examples of regulation Waite

includes in the public-interest doctrine Field would

also justify but for other reasons. Field’s area of

price regulation is much smaller than that of Waite.

It is interesting to note that aspects of

both points of view eventually were to be found in the

public-interest doctrine at a later date. For a while

it was to retain the tolerance of Waite, embracing new

industries as the situation seemed to warrant. But it

was also to take on the aspects of a separate doctrine

not a part of police power. And in its later years,

the test of inclusion within it was to become not Waite’s

economic circumstances, but Field’s logical categories

with a few new ones added as the old ones become strained

beyond the breaking point.



CHAPTER V

THE EXPANSIVE PERIOD

Following the Munn case the courts found them-

selves faced with three different problems. First and

foremost were those cases seeking to determine if a par-

ticular industry was "affected with a public interest"

and thereby subject to detailed regulation. Given an

affirmative answer, the other two problems arise. One

concerns the slow working out of the "rights and duties"

of these "public" businesses. Who shall be served, what

is adequate service, what constitutes discrimination;

these and other related questions have posed problems

sometimes difficult, but never impossible of solution.

Nor have any prolonged conflicts developed as these

rights and/ duties have been slowly spelled out. It is

with the third problem, the determination of the rates

which can be charged, that the courts have had so much

difficulty. Munn v. Illinois left this question in the

hands of the legislature, but through a gradual shift of

position culminating in Smyth v> Ames in 1396, the court

established itself as the final arbiter in the determina

tion of the legality of rate orders. Then followed the
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well-known struggle over valuation leading to the Hope

Natural Gas Company case in 1944, the total effect of

which is still unclear.

The two main areas of conflict thus have been

concerned with the community’s right to regulate and

with the technique of setting rates. While these two

problems are considered separately in most studies, this

one being no exception, it would be a mistake to assume

that they are completely unrelated. In each of them

can be seen the same conflict of legal philosophies;

each of them was conditioned by the same set of economic

and social factors; and each was forced into climactic re-

vision as the environment about it underwent change. Al-

though they lend themselves best to separate treatment, an

understanding of the basic factors involved in either pro-

vides insight into the complexities of the other.

The cases which follow are concerned with the

former of these two problems the right of the community

to regulate•

The Budd Case

Again the regulation of grain elevators presented

the question* A law had been passed by the State of New

York regulating the prices to be charged by elevators,
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floating or stationary, in places of 130,000 population

or more. J. Talman Budd, who operated a stationary ele-

vator in Buffalo; Edward Arnan, the operator of a float-

ing elevator in Brooklyn; and Francis E. Pinto, manager

of a stationary elevator in Brooklyn, all were convicted

by lower courts for violations of this act and were joint

plaintiffs in a suit before the U. S. Supreme Court seek-

ing to have the law in question declared unconstitutional.

Mr. Justice Blatchford delivered the decision

of the majority in a lengthy opinion consisting mainly

of quotations from lower courts and from previous de-

cisions of the U. S. Supreme Court. Standing by itself

it is a frustrating decision, for upon close examination

the supporting arguments are not always relevant, and

one is left wondering how the conclusions were reached.

It is only through an examination of the opinion of the

lower court that Justice Blatchford’s decision takes on

meaning; even then, the meaning is not its own but rather

is derived from the decision of the court below it. By

itself it does not quite hold together.

Mr. Justice Blatchford begins by stating the

main question, "whether this court will adhere to its

decision in Munn v. Illinois." He then gives a general

description of the facts of the present cases, including

an account of how grain is handled by both floating and
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stationary elevators, and proceeds to a consideration of

the decision of the Court of Appeals in the Budd case.

This decision he reviews in some detail and concludes

with a statement of approval for its findings. Next he

discusses Munn v. Illinois quoting at some length from

the decision of the court in that case. Following this

are quotations from five Supreme Court cases which have

referred, in one way or another, to Munn v. Illinois.

Next comes a list of references to cases in various state

courts in which the Munn case also was While

his purpose here is to illustrate that the principle in

Munn v. Illinois was well established and accepted, his

many references to these various cases only confuse his

opinion. Had he merely cited these decisions the point

would have been well taken. But because the cases arose

from many different situations, quoting from them as he

did has the effect of bringing into the case at hand many

different and often confusing circumstances. Some con-

cern the element of monopoly, others transportation,

others communication, others "property devoted to a public

use" for some reason or other, and one even concerns regu-

lation of holders of patents.

References are made to cases in Ohio, Illinois,
Alabama, Wisconsin, Kentucky, Pennsylvania, Massachusetts,
Indiana, Nebraska, Mississippi, Maryland, and New Jersey.
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Had he gone on from here and stated that, re-

gardless of the circumstances involved, when a legislature

deems regulation necessary and declares a business to be

a public one the Court will uphold that action if it

appears reasonable under the circumstances, there would

have been some point to this recitation of divergent

situations. But following this long list of quotations

he concludes

We must regard the principle maintained in

Munn v. Illinois as firmly established; and we

think it covers the present cases, in respect
to the charge for elevating, receiving, weigh-
ing and discharging the grain, as well as in

respect to the charge for trimming and shovelling
to the leg of the elevator when loading, and trim-

ming the cargo when loaded. 2

What the "principle” of Munn v..lllinois is he does not

state, and having just ploughed through twenty quotations,

almost all of them different, the reader wonders what that

principle is. Why does the principle apply to the grain

elevators in question? The conclusion is stated again in

precise terms

We are of the opinion that the act of the

legislature of New York is not contrary to the
Fourteenth Amendment to the Constitution of the
United States, and does not deprive the citizen
of his property without due process of law; that
the act, in fixing the maximum charges which it

v. New York. 143 U.S. 517, p. 543*
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specifies, is not unconstitutional, nor is it

so in limiting the charge for shovelling to

the actual cost thereof; and that it is a prop-
er exercise of the police power of the state. 3

The conclusions are obvious, the reasoning leading to

those conclusions vague and inconclusive. However,

toward the end of the decision is a statement which

might be considered a basis for the court’s conclusion

On the testimony in the cases before us the

business of elevating grain is a business charged
with a public interest, and those who carry it on

occupy a relation to the community analogous to

that of common carriers.

He then mentions that the elevator owner is a link in

the chain of transportation and thus has devoted his

property "to a use in which the public has an interest,

and he must submit to be controlled by public legislation

for the common But in the very next paragraph,

in reply to the charge that the plaintiffs had received

from the state no charter, no privileges, no immunities,

and were wholly private in nature, he states

But these same facts existed in Munn v.

Illinois, In that case, the parties offend-

ing were private individuals, doing a private
business, without any privilege or monopoly
granted to them by the State. Not only is the

■^lbid.. p. 544*

. p. 545.
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business of elevating grain affected with a pub-
lic interest, but the records show that it is an

actual monopoly, besides being incident to the

business of transportation and to that of a com-

mon carrier, and thus of a quasi-public character.

The act is also constitutional as an exercise of

the police power of the state.s

Have grain elevators been declared "affected with a public

interest” because they are links in the chain of transpor-

tation and thus analogous to common carriers or because

they are monopolistic? The decision is not quite definite.

In fact, a careful reading of the decision fails to estab-

lish definitely the monopoly aspect. It is only in Mr.

Justice Andrews 1 decision for the New York Court of Appeals

that definite mention of the price-fixing conspiracies

generally conceded to exist in the Buffalo region is found.

The quotation also raises an interesting question

concerning the relationship of the public-interest doctrine

and the police power. While too much emphasis must not be

placed on a single word, one wonders what motivated the

Justice to inject the "also" into the last sentence of the

preceding quotation. Without it, the implication would be

that regulation of an industry "affected with a public

interest” was merely a valid exercise’ of the police power.

slbid.. p. 545.
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With the addition of the "also” attention is drawn to the

fact that the public-interest concept more and more is be-

coming a doctrine in its own right and that police power

may not be as strong as it was when Chief Justice Waite

pointed out that

... down to the time of the adoption of the

Fourteenth Amendment, it was not supposed that
statutes regulating the use, or even the price
of use, of private property necessarily deprived
an owner of his property without due process of

law. Under some circumstances they may, but not

under a11.6

Indeed, the lower court decision from which Justice Blatch

ford quoted so approvingly called attention to this grow-

ing restriction on the police power. It stated that

The criticism to which the Munn Case has been

subjected has proceeded mainly on a limited and
strict construction and definition of the police
power.

Mr. Justice Andrews, in that opinion, objected to this

narrow interpretation.

There is little reason, under our system of

government, for placing a close and narrow in-

terpretation on the police power, or in restrict-

ing its scope so as to hamper the legislative
power in dealing with the varying necessities of

society, and the new circumstances as they arise,
calling for legislative intervention in the pub-
lic interest. 7

v. Illinois, op. eit.. p. 125.

v. Budd. 117 N.Y. 1, pp. 27-28.



But, at an earlier point in that same decision, Andrews

himself had admitted that

... no general power resides in the legis-
lature to regulate private business, prescribe
the conditions under which it should be con-

ducted, fix the price of commodities or ser-

vices, or interfere with freedom of contract...

However, the court also recognized that there might be

... special conditions and circumstances
which bring the business of elevating grain
within principles which, by the common law and

the practice of free governments, justify leg-
islative control and regulation in the present
case ...o

The difference is obvious. The broad, almost all-

encompassing police power of Waite had become more

limited in scope .as the shift from procedural to sub-

stantive due process became an accomplished fact. Now

the emphasis was on the limitations. the things the state

could not do. Only in special circumstances could it reg-

ulate particular industries. The public-interest concept

was well on the way to becoming a doctrine in its own

right. No longer was price regulation to be considered

a normal part of the police power; now it was a special

right, existing . only in relation to a special group of

industries industries "affected with a public interest.”

B
lbid.. p. 15.
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In fairness to Justice Blatchford, it should

be pointed out that he -was attempting merely to restate

and reaffirm Munn v. Illinois, which also was vague con-

cerning the exact conditions which caused grain elevators

to be "affected with a public interest.” It, too, men-

tioned both transportation and ”virtual" monopoly, yet

did not state in precise terms which of these was the

determining factor. But Waite’s decision contained one

other element which towered above the confusion and made

such an exact statement unnecessary. Chief Justice Waite

was definite in his deference to legislative decision

making and in his willingness to uphold those decisions

if they seemed at all justified by the facts at hand.

This was the key to the ensuing confusion. Waite would

let the legislature decide if the industry needed regu-

lation and would examine the economic conditions surround-

ing the case only to determine if the legislative decision

seemed justified. If this precedent had been followed

much of the subsequent confusion would have been avoided.

But those coming after Waite paid less attention to the

principle of legislative adequacy and more to the exact

set of economic circumstances present in the Munn case.

If those same conditions were present, it was a "public”

business; if they were not, it was private. But following
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Waite’s reasoning, another set of circumstances could have

justified legislative action as well as the ones faced by

the Illinois Legislature.

Justice Andrews in the Court of Appeals’ decision

followed Waite’s reasoning and was willing to acknowledge

this legislative adequacy. He felt that there could be

no danger in allowing a legislative freedom of action for

...no serious invasion of constitutional

guaranties by the legislature can for a long
time withstand the searching influence of pub-
lic opinion, which, sooner or later, is sure

to come to the side of law and order and justice,
however much for a time it may have been swayed
by passion or prejudice, or whatever aberrations

may have marked its course. 9

But Justice Blatchford, in the Supreme Court decision,

•was not definite enough on this point to cause it to

stand out in the opinion. Lacking it as a guide, he was

left with only analogy to follow. Munn v. Illinois had

declared the grain elevators in Chicago to be "affected

with a public interest," therefore all grain elevators

were "affected with a public interest." Those who went

to his Budd opinion for guidance, found there only this

sterile reasoning; the vitality of the Munn decision had

been left out of it.

9 lbid., p. 29*
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Justice Stephen J. Field had dissented in the

Munn case and had been consistent in his refusal to accept

its doctrine. By 1592 his age was interfering with some

of his activities and he left it to his nephew, Justice

David J. Brewer, to write the dissent in the Budd case.

However, Field concurred in this dissent and it is prob-

able that he helped to frame it. Uncle and nephew were

very close and shared many of the same ideas.

Part of the credit for the Brewer dissent must

also go to Justice Peckham, whose long dissent in the

lower court case, furnished at least some of the arguments

which Brewer used.

Brewer begins by drawing a distinction between

public interest and public use. The doctrine of public

interest, to which he and his uncle objected so strongly,

he states as follows:

When, therefore, one devotes his property
to a use in which the public has an interest,
he, in effect, grants to the public an interest
in that use, and must submit to be controlled
by the public for the common good, to the extent

of the interest he has thus created.lo

The vice of both the Munn and the Budd cases is that they

confuse this doctrine of public interest with the one of

public use.

v. N.Y.. op. cit.. p. 549.
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Property is devoted to a public use when,
and only when, the use is one which the public
in its organized capacity, to wit, the State,
has a right to create and maintain, and, there-

fore, one which all the public have a right to

demand and share in. The use is public, because

the public may create it, and the individual

creating it is doing thereby and pro tanto the
work of the state.ll

The creation of highways is a public duty.

Since railways are highways, the state may construct

railways. If an individual builds and operates a rail-

way, he is doing the work of the state (is devoting his

property to a public use) and is thus subject to state

regulation. This is of course Adam Smith’s public-

private functions distinction. Brewer was the first

(though not the last) to attempt to use it as the "touch-

stone" of publicness.

But Brewer insisted that this public use is

vastly different from public interest as defined by the

courts. Indeed, he maintained, there is scarcely any

property in which the public does not have an interest.

"Everything, the manner and extent of whose use affects

the well-being of others is property in whose use the

public has an interest." The only store in a village,

Hlbld., p. 549-
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the largest mercantile establishment in the great city,

the suppliers of food and clothing, all are matters in

which the public has an interest. Yet does this give the

state the right to fix the prices involved?

In his dissent to the ruling.of the lower court,

Justice Peckham had objected to the existence of a "virtual”

monopoly as a cause of "publicity" in a business. In fact,

he objected to the use of the term monopoly at all except

when some government-granted exclusive privilege was

present.

... I also deny that any such person (who has
a business in which large numbers of persons are

interested) has a virtual or any monopoly in the
business, without a grant thereof from the

sovereign power, merely because the property is

conveniently situated for the business, and it
would cost a great deal of money to duplicate it.
So long as everyone is free to go into the same

business, and invest his capital therein with
the same rights and privileges as those who are

already engaged in it, there can be no monopoly,
in the legal acceptance of that term, virtual
or otherwise.l2

Picking up this thread, Justice Brewer made his

oft-quoted distinction between monopolies of law and monopo-

lies of fact.

12
People v. Budd. op. cit., pp. 40-41.
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There are two kinds of monopoly; one of law,
the other of fact. The one exists when exclusive

privileges are granted. Such a monopoly, the law

which creates alone can break; and being the crea-

tion of law justifies legislative control. A

monopoly of fact anyone can break, and there is no

necessity for legislative interference.l3

In the background of the dissents in these cases

seems to lurk a deep fear of what might happen if the leg-

islature were allowed more freedom in determining policy.

So pervasive is this fear that it often finds expression

in the opinions themselves. Justice Peckham was most ex-

plicit in his dissent.

To uphold legislation of this character is
to provide the most frequent opportunity for

arraying class against class; and in addition
to the ordinary competition -which exists through-
out all industries, a new competition will be

introduced, that of competition for the posses-
sion of the government, so that legislative aid

may be given to the class in possession thereof
in its contests with rival classes or interests
in all sections and corners of the industrial
world. We shall have a recurrence of legisla-
tion, which, it has been supposed, had been out-

grown not only as illegal, but as wholly useless
for any good effect, and only powerful for evil.
Contests of such nature are productive only of
harm. The only safety for all is to uphold, in
their full vigor, the healthful restrictions of
our Constitutions, which provide for the liberty
of the citizen and erect a safeguard against
legislative encroachments thereon, whether
exerted to-day in favor of what is termed the

v. N. Y., op. cit., p. 550.
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laboring interests, or to-morrow in favor of

the capitalists. Both classes are under its

protection, and neither can interfere with the

liberty of the citizen, without a violation of

the fundamental 1aw.14

Pulling no punches, Justice Peckham then characterizes

the legislation in question as "vicious in its nature,

communistic in its tendency,” wholly inefficient, and

an interference with the lawful privilege of the indi-

vidual to seek his own gain.

Justice Brewer, too, is haunted by the fear

of unwanted change.

The paternal theory of government is to me

odious. The utmost possible liberty to the

individual, and the fullest possible protection
to him and his property, is both the limitation
and duty of government. If it may regulate the

price of one service, which is not a public
service, or the compensation for the use of one

kind of property which is not devoted to a pub-
lic use, why may it not with equal reason regu-
late the price of all service, and the compensa-
tion to be paid for the use of all property?
And if so, "Looking Backward" is nearer than a

dream.ls

In the Budd case, as in Munn v. Illinois be-

fore it, it was the dissent from the public-interest

doctrine which was the more precise. Blatchford speak

ing in careless generalities, and lacking even the

v. Budd. op. cit.. pp. 6s-69.

v, N.Y.. op. cit., p. 551.



137

preciseness displayed by Waite, based his whole case on

the analogy of the Munn case. His opinion is an exercise

in vagueness. Brewer, dissenting from the public-interest

doctrine further develops precise limitations on regula-

tion along the lines of those initiated by Field in the

Munn case. The lineup is clear. Those favoring public

regulation become more vague in their justifications of

it while those opposing it become more precise in the

construction of the limitations they would enforce.

The Brass Case

One of the interesting aspects of the develop-

ment of the public-interest doctrine is the way in which

each additional advance initially is vehemently opposed,

and yet, once made, is accepted by those opposing the

next advance. Possibly realizing the profitless nature

of refighting old campaigns (and the indiscreetness of

telling the court it was wrong), those who would prevent

further extensions of "public interest" acknowledge that

the court was right in those other cases - but insist

that this one is different!

Thus the briefs for the elevator operator in

the Brass v. Stoester tacitly admit the soundness of the

decision in both the Munn and the Budd cases, yet point
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out that those cases arose out of facts so peculiar and

exceptional, and so different from those in the present

case, as to render the reasoning there used and the con

elusions reached inapplicable

Both the Munn and Budd cases dealt with elevators

operating in great trade centers, localized in a few hands,

and presenting great opportunities for combinations to

raise and control elevating and storage charges. Brass,

on the other hand, was only one of some six hundred small,

independent elevator operators located the length and

breadth of the State of North Dakota. His modest struc-

ture was in no great trade center taking toll from all

who passed, but was at a small way station on the line of

the Great Northern Railroad and was used primarily for

his own storage. Here where land was cheap and one hundred

and fifty dollars would build storage capacity for the

average farm, there was no virtual monopoly. This law was

not restricted to cities of a certain size, but extended

to every town and hamlet, even into the little community

of less than one hundred people, Grand Harbor, North

Dakota.

But Justice Shiras would have none of it. Per-

haps the readings of the Budd case had made him wary of

v, Stoester. 153 U.S. 391, p. 402.
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long, involved, and inconclusive arguments. His decision

was simple, one of the shortest in the history of the

doctrine.

These were all facts for the consideration of

the legislature. They are matters for those who make, not

for those who interpret the laws.

When it is once admitted, as it is admitted

here, that it is competent for the legislative
power to control the business of elevating and

storing grain, whether carried on by individuals
or associations, in cities of one size and in
some circumstances, it follows that such power
may be legally exerted over the same business
when carried on in smaller cities and in other
circumstances.l7

Munn v. Illinois and Budd v. New York had settled the status

of grain elevators. They were businesses "affected with a

public interest" and that was that.

Indeed, Justice Shiras took care to avoid dis-

cussing the economic circumstances involved, and even ex-

pressed mild disapproval of the way in which Waite and

Blatchford had dwelt at length upon the circumstances in

their particular cases.

It may be true that, in the cases cited, the
judges who expressed the conclusions of the court

entered, at some length, into a defense of the
propriety of the laws they were considering, and
that some of the reasons given for sustaining
them went rather to their expediency rather than
their validity.

. p. 403*
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Such efforts tended at times to obscure the real question

at issue, "the power of the legislature to act at all."

Once that was admitted, there was no necessity to dwell

upon the "propriety of the laws they were considering."^

This is no recognition of legislative adequacy;

rather it is the same allegiance to analogy professed by

Justice Blatchford. Some things are public, others are

private; it has been settled by the courts (twice) that

grain elevators are public; nothing else need be con-

sidered.

Once "affected with a public interest” always

"affected with a public interest." But as several ob-

servers have noted, what if the Brass case had come up be-

fore the Munn and Budd cases? Would Shiras have been able

to recognize the "publicness” of grain elevators? And if

not, would the judges in the Munn and Budd circumstances

have followed his precedent?^

Justice Brewer reaffirmed his dissent in the

Budd case and indicated further disapproval with the Brass

decision. His dissent was concerned mostly with the

l^lbid., p. 404*

p. McAllister, op. cit.. p. 771 and

Robert L. Hale, Freedom Through Law, p. 409, both ask this
interesting question.



141

conditions peculiar to this case: the law forced Brass to

store anyone’s grain in his elevator, although that was

not the primary use he made of it; since anyone could build

adequate storage facilities for one hundred and fifty dol-

lars, no ’’practical monopoly” was present; and finally,

the elevator owner was forced to insure the grain stored

by others at his own expense. He again warned that

... the country is rapidly travelling the
road which leads to that point where all free-

dom of contract and conduct will be 105t. 20

It might be noted that this was a five to four decision.

Brewer was supported by Field and two newcomers to the

bench (since the Budd case), Justices Jackson and White.

Justice Brown, who was with him earlier, supported the

majority in the Brass case.

The Insurance Case

Of all the cases dealing with the public-

interest concept, the German Alliance Insurance Company

case in some respects is the most perplexing. It, more

than any case until Nebbia v. New York, sought to rein-

carnate price regulation in the ancient spirit of the

2QBrass v. Stoester. op. cit.. p. 410.
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common law, yet it was the case most ignored by immediately

succeeding courts. Indeed, it might be termed a "flash in

the pan" type of case. Coming at the end of a slow, step-

by-step advance of the concept, it seemed suddenly to have

burst the bonds which held public regulation in check. Yet

those cases which followed were the most restrictive in

the concept f
s history. Even Justice McKenna, who framed

the opinion for the court, failed to remain true to his

own precedent. His dissents in later cases follow the

lines laid down by the dissenters in the Insurance case,

rather than his own majority opinion. A sudden mutation,

it soon was to become incompatible with the environment

of the twenties and the approach it utilized could not

then survive.

The State of Kansas had passed a law regulating

the rates to be charged by fire insurance companies operat-

ing within its borders. The constitutionality of the law

was challenged by the German Alliance Insurance Company

and in 1913, the case reached the Supreme Court of the

United States.

The attorneys for the Insurance Company offered

a formidable list of reasons why the legislation should be

invalidated, but Justice McKenna dealt with most of them

with a minimum of difficulty and advanced to the essential

question
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... whether a contract of fire insurance

is private and as suchbas constitutional immun-

ity from regulation. Or to state it differently
and to express an antithetical proposition, is

the business of insurance so far affected with a

public interest as to justify legislative regu-
lation of its rates?2l

And McKenna meant a "broad and definite public interest.”

As he pointed out, to some degree the public interest is

concerned in every transaction between men, but the pub-

lic interest which justifies regulatory legislation is

more than this. It is "something of more definite con-

sequence." He seems to be on the point of giving the

long awaited explanation, but his next words dispel that

hope.

We can best explain by examples. The trans-

portation of property business of common

carriers -- is obviously of public concern and
its regulation is an accepted governmental power.
The transportation of intelligence is of cognate
character. There are other utilities which are

denominated public, such as the furnishing of
water and light, including in the latter gas
and electricity. We do not hesitate at the fix-

ing of the prices which may be charged for their
service. The basis of the ready concession of
the power of regulation is the public interest. 22

This quotation has been given in full for several reasons.

First, it illustrates the indefiniteness of the concept,

Alliance Ins. Co. v. Kansas. 233 U.3.
359, p. 406.

22 Ibid.. p. 407.
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again in the mind of one who is on the point of extending

it. McKenna advanced to the point in his opinion where an

explanation or definition was needed. Then, finding he

had none, he was forced to resort to examples. The ex-

amples he chose constitute the second reason for including

the quotation, for they are, in effect, a life history of

the extension of the concept up to the time of the

present case.

It will be noticed that his first example is the

business of common carriers transportation. The reg-

ulation of common carriers is so obvious as to be generally

accepted. He does not say "why, just that it is so and has

been so long enough to be beyond question. Common carriers

thus furnish a good base -- an unquestioned one. From

this base one may proceed by analogy. The transportation

of intelligence (telegraph and telephone), of water and

of light, and of property and personnel in all kinds of

vehicles old ones such as ferries and hackmen ?from

time immemorial,” and new ones such as railroads and buses

as they come into general use, all are "public."

But regulation does not stop at the actual pro-

cess of transportation itself. Soon it spreads to trans-

actions and facilities incidental to transportation. Thus

grain elevators (a link in the chain of transportation),



wharfage, storage, and cartage of property also become

subject to public control. Nor does the analogy cease

here. Stockyards become public because they are "inti-

mately related to the business of transportation" and

because the business "corresponds with that of warehouse-

men, and therefore is subject to the same principles of

1aw."23 A cold storage business become "public" because

it is part of the distribution system linked with trans-

portation. 24

A distinction should be made. Transportation

(or relationship thereto) was not necessarily the reason

for the regulation; rather was it the justification. And

a good one it was. When dealing with a heterogeneous group

of data, the encompassing principle must possess extreme

elasticity. Transportation does. The modern scope of the

commerce clause demonstrates the potentialities of any

principle connected with transportation. Grocery stores

and retail establishments of all kinds could be included

if necessary. Indeed, transportation conceivably could

have emerged as the needed principle, were it not for the

v. Wichita Union Stockyards Co.. 74
Kan. 1, pp. 9, 10.

Utility Commission v. Monarch Refrigerating
Co.. 267 IllT 528, pp. 538-539., G.H. Robinson in his article
"The Public Utility Concept in American. Law," 41 Harvard Law
Review 277, calls attention to this extension through analogy.
Also see NOTE in 15 Harvard Law Review 309*

145



146

25
Insurance case. That was too big a step to take. The

concept of transportation was still too limited, and the

expansion by analogy had to come to an end.

The attorneys for the Insurance Company had ac-

cepted the public-private distinction, but had claimed that

the distinguishing characteristic was the right of the pub-

lic to demand service from the business. If the business

had the right to refuse service, it was private, not pub-

lic. Public businesses, on the other hand, must serve all

comers. Here again the common carrier furnishes the basis

of a concept which would be used as a limiting factor on

regulation.

Justice McKenna proceeded to deal with this ob-

jection before entering upon his analysis of the nature of

fire insurance. Concerning the contention that the right

to regulate rates was contingent upon the right to demand

and receive service he maintained that such a distinction

is artificial and

... excludes the idea that there can be a

public interest -which gives the power of regu-
lation as distinct from a public use which,
necessarily, it is contended, can only apply
to property, not to personal contracts.

25
All at once, that is. Note that insurance even-

tually was brought within the scope of federal jurisdiction
under the interstate commerce clause, but only after con-

siderable stretching of that clause had already taken place.
U.S. v. South-Eastern Underwriters Assn.. 322 U.S. 533•



147

True, the regulation at hand dealt with a new situation,

but Munn v. Illinois, wherein the public-interest doctrine

was first advanced, did not deny the power of regulation

because no precedent could be found for a statute precisely

like the one there reviewed. It was a situation wherein

the court had to apply a "well-established principle in

social science." The statute in question merely extended

that principle to meet the new developments of commercial

progress. It is true, McKenna admitted, that the principle

there expressed dealt, with property, but the principle it-

self is much broader than that one example.

It is the business that is the fundamental

thing; property is but its instrument, the means

of rendering the service which has become of

public interest. 26

As proof of his contention, McKenna pointed out that the

regulation of interest (mentioned in the Munn case by both

Waite and Field) was an instance where regulation was

exercised without tangible property being involved. Mc-

Kenna felt that Field’s explanation of the right to regu-

late interest as a condition attached to the parliamentary-

granted right to charge any interest at all

26
German Alliance Ins* Co. v. Kansas, op. cit.,

pp. 407-40$.
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•.. overlooked the fact that both the

common law and the act of Parliament were

exercises of government regulation of a

strictly private business in the interest

of public policy, a policy which still en-

dures and still dictates regulating laws.

Here McKenna comes close to abandoning completely the en-

tire concept of "public interest." In doing so he approaches

most nearly the spirit of the ancient common law itself. Be-

fore the development of economic individualism, regulation

was as described by McKenna in the interest of public

policy as public policy was then interpreted. It was a

change in the concept of what public policy was, rather

than any restrictions in the common law, which later

placed bounds upon the regulatory power. McKenna, it

seems, was willing to allow public policy to continue to

describe the nature of regulatory laws.

Against that conservatism of the mind, which

puts to question every new act of regulating leg-
islation and regards the legislation invalid or

dangerous until it has become familiar, government
-- state and National has pressed on in the
general welfare; and our reports are full of cases

where in instance after instance the exercise of

regulation was resisted and yet sustained against
attacks asserted to be justified by the Constitu-
tion of the United States. The dread of the
moment having passed, no one is now heard to say
that rights were restrained or their constitution-
al guarantees impaired. 27

. p. 409•



And yet, did he really mean it? Were these

words the thoughtful pronouncements of a consistently

great intellect (like Holmes, for example) the answer

might be an affirmative one. But small as their impact

upon contemporary society was, these pronouncements had

even less effect upon McKenna himself. Before too many

years, we see him writing the dissent for a badly divided

court in a case involving temporary wartime control of

rents in Washington, D. C. Here he praises the Consti-

tution as "the most wonderful work ever struck off at any

given time by the brain and purpose of man." It has proven

itself by more than a century of trial. Its strength,

according to McKenna, is in its entire fabric rather than

in any one provision. Yet the violation of any single

provision is a weakening of the fabric. "Withstand be-

ginnings" of this violation was his warning.

If such exercise of government be legal,
what exercise of government is illegal?

If the public interest may be concerned,
as in the statute under review, with the con-

trol of any form of property, it can be con-

cerned with the control of all forms of property.

The prohibitions (in the Constitution) need
no strengthening comment. They are as absolute
as axioms. A contract existing, its obligation
is impregnable.

... if one contract can be disregarded in

the public interest every contract can be ...

149
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Indeed, we ask, may not the State have other

interests besides the nullification of contracts,
and may not its police power be exerted for their

consumation? If not, why not? Under the decision

just announced, if one provision of the Constitution

may be subordinated to that power, may not other pro-
visions be?

What had happened to the faith in "public policy” and the

reliance on it to guide the hand of regulation expressed

in the Insurance case? Another quotation gives a hint

of the answer.

... returning to the Constitution, it will
be observed, as we have said, that its words
are a restraint upon power, intended as such
in deliberate persuasion of its wisdom as

against unrestrained freedom.

And it is significant that it is not

restraint upon a "Governing One tr but restraint

upon the people themselves, and in the per-
suasion, to use the words of one of the support-
ers of the Constitution, that n the natural order
of things is for liberty to yield and for gov-
ernment to gain ground.” Sinister interests,
its conception is, may move government to exer-

cise; one class may become dominant over another;
and, against the tyranny and injustice that will

result, the framers of the Constitution believed

precautions were as necessary as against any other
abuse of power...

The Insurance case reached the court in 1913 before the

opium of war had dulled the sensibilities of the spirit

of progressive reform abroad in the land in the early

years of this century. The rent control cases reached

the court in 1921, and much, including the Russian Revo-

lution, had transpired in the interim. It was a different
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McKenna, a McKenna now fearful of the turn which public policy

was taking (or might take) who asked,

Have conditions come, not only to the District of

Columbia, embarrassing the Federal Government, but to

the world as well, that are not amenable to passing
palliatives, so that socialism,or some form of social-

ism, is the only permanent corrective or accommodation?^®

The issue is of more than passing interest as a

partial explanation of inconsistencies in a Justice’s opin-

ions. Fear, fear of unwanted change —even, or especially,

at the hands of a majority—lies behind much of the restrictive

content of the dissents, and later the majority opinions,

in the life history of the public-interest concept. If this

restrictive aspect, always present, ever returns to a posi-

tion of dominance it will be under the propulsion of a simi-

lar fear.

But what of insurance? Does it fall within the

principle that businesses of certain kinds hold such a pecul-

iar relation to the public interest that there is superinduced

upon them the right of public regulation? McKenna cautioned

that

It would be a bold thing to say that the principle
is fixed, inelastic, in the precedents of the past and
cannot be applied though modern economic conditions

may make necessary or beneficial its application. In
other words, to say that government possessed at one

time a greater power to recognize the public interest

o $
Block v. Hirsh. 256 U.S. 135* The quotations

are taken from McKenna’s dissent, pp. 160-170,
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in a business and its regulation to promote the gen-
eral welfare than government possesses today.

He then pointed out that insurance is the mechanism by which

inevitable losses by fire are distributed so as to fall as

lightly as possible on the public at large. A large part of

the country’s wealth, subject to uncertainty of loss through

fire, is protected by insurance. The efficiency and the

solvency of the companies are of great concern.

Contracts of insurance, therefore, have greater pub-
lic consequence than contracts between individuals to do
or not to do a particular thing whose effect stops with

the individuals ... The contracts of insurance may be

said to be interdependent. They cannot be regarded singly
or isolatedly, and the effect of their relation is to

create a fund of assurance and credit, the companies be-

coming the depositories of the money of the insured, pos-
essing greater power thereby and charged with great
responsibility. How necessary their solvency is, is
manifest. '

Finally, McKenna noted that insurance was practically a neces-

sity to business activity. For all of these reasons,it is of

the greatest public concern and is within the principle he had

been discussing.

As if to make his opinion even stronger, he then

pointed out that since insurance rates were set not by the

"higgling of the market” but by councils of underwriters, the

business itself has been asserted to be of monopolistic

29
German Alliance Ins. Co. v. Kansas, op. cit..

pp. 411-14*
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30
character.

The pattern of the dissents is becoming plain

enough so that Justice Lamar 1 s objections need not be ex-

amined in detail. Only the main lines of dissent need be

mentioned. It is worthy of note, however, that the Insur-

ance case furnishes the first example of dissenting jus-

tices accepting the public-interest doctrine. It will be

remembered that Field in the Munn case and Brewer in the

Budd and Brass cases accepted the necessity of some regu-

lation, but in each case they justified that regulation

on grounds other than the public-interest concept. Here

Justice Lamar accepts the concept, but attempts to limit

it. It can be applied, in the words of the dissent, only

when two conditions are present: ”(l) the business must

be affected with a public interest; and (2) the property

employed in such business must be devoted to a public use.”

The insurance business, inherently private and possessing

no tangible property devoted to a public use, meets neither

of these two requirements. In fact, with the exception of

toll mills (which do have property devoted to a public use),

30
J But note that he did not rest his decision upon

this point. To do so would have been contradictory, for
earlier in the opinion he had quoted the Brass case with ap-
proval as "denuding 11 the public-interest principle of the
limiting element of monopoly.
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all regulated businesses pertain to transportation and

appear to be grouped about the common carrier as the typical

public business.

Here Lamar is taking note of the way in which the

concept has spread in the past and is attempting to limit

it to that technique. He also picks up the distinction be-

tween public interest and public use. Brewer had defined

public use as existing only when the business was perform-

ing a governmental function and was overruled. Lamar broad-

ening it a little by defining public use as existing only

when the public has a right to demand and share in the pro-

perty involved. Again the common carrier furnishes the

basis of a would be limitation.

The regulation of interest, however, gave Justice

Lamar some difficulty. Obviously not falling within his

limited definition of public interest, it needed separate

justification. This Lamar provided by tying it to the pre-

rogative of the sovereign to coin money and define legal

tender. Besides that, interest laws

... fall within the rule that that contemporary
practice, if subsequently continued and universally
acquiesced in. amounts to an interpretation of the
constitution.3l

31
Ibid.. p. 432.
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By this same principle, the fact that insurance had con-

tinued for so many years unregulated was an indication

of the right of the contracting parties themselves to agree

upon the rates to be charged.

Lamar too was fearful of the ever-widening

circle of price fixing legislation whicn, if unchecked,

would destroy the right of private property and break

down the barriers of the Constitution.

The effect of the Budd, Brass and Insurance cases

•was an expansion of the scope of the public-interest doc-

trine rather than a clarification of that doctrine. As the

concept became more firmly established as a principle of

law, observers off the bench attempted to provide that

clarification. Some of the more important of those at-

tempts are considered in the next chapter.



CHAPTER VI

EARLY THEORIES

Although the phrase "affected -with a public

interest" was introduced into American jurisprudence in

1577 by the Munn case, it was some time before observers

off the court began to recognize the restrictions implicit

in the public-interest concept. In fact, the earliest

observers were not sure what the phrase actually meant.

Two of the first attempts to analyze its meaning illus-

trate that lack of preciseness was an outstanding charac-

teristic of the concept in the last decade of the nineteenth

century.

Charles C. Marshall

One of these attempts to explain the concept

was made by Charles C. Marshall in an article in the

American Law Review in 1890. Professor Marshall was

concerned about the court’s decisions in the Munn and

Budd cases and was asking

... whether these cases have truly discovered
in our legislatures an inherent power on which
our constitutions impose no checks a power
hitherto unsuspected by the citizen and before

156
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which rights and property which he has always
regarded as in his absolute possession and

control may forever disappear. l

He mentions the "torrent of adverse professional criticism”

which the "grain elevator cases” have caused and points

out that in both instances the elevator was the property of

a private citizen in the enjoyment of no privilege granted

by the public and in possession of no legislative franchise

or corporate right. Each was as much a private citizen as

the farmer at his plough or the cobbler on his bench. The

consequences of these cases should not be overlooked.

Our boasted security in property rights
falls away for the lack of a constitutional

guaranty against this sovereign power thus
discovered in our legislatures. It is ap-
parent that against the whim of a temporary
majority, enflamed with class-prejudice, envy
or revenge, the property of no man is safe.
And the danger is even greater in an age
teeming with shifting theories of social re-

form and economic science, which seem to have
but one common principle the subjection of

private property to governmental control for
the good or alleged good of the public. 2

Are there any checks on this power? Marshall

thinks not. The "due process of law" clause, commonly

thought of as protecting property rights, is of no help

"A Mew Constitutional Amendment," 24 American
Law Review, 90S, p. 909*

p. 912.
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here.

... it is clear that if, according to law, all

property affected by a public use or interest, is

in its very nature subject to legislative control,
then for the legislature to control its use is in
no sense to deprive a citizen of such property
contrary to the law of the land. What the citizen

owns is not absolute property but a qualified and

contingent interest in property. Control by the

legislature is its necessary incident, and such

control, when exercised through a statute, is in
its very self "due process of law."-'

Nor is property protected by that clause which forbids its

taking for a public use without compensation, for up to the

extent of such control, there is no property. Furthermore,

these two clauses do not protect property against the

exercise on the part of the state of any of its diverse

sovereign powers. The power to tax, the police power, the

power of eminent domain all impair property, but the

courts have not applied these two clauses to them. It is

the same with this newly discovered power to pass social

and economic legislation; the constitutional guarantees

can be applied to it to no greater extent than to the

other "analogous powers" of taxation, eminent domain and

police regulation.

3
Ibid., pp. 912-13. Italics in the original.

Marshall seems a bit confused concerning the application of

these state and federal guarantees. The points are given
here as he makes them so as not to disrupt his argument.
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Where did this power come from? Marshall engages

in an extensive search of the common law and finds ample

evidence of social and economic regulation there. True,

such legislation has been virtually non-existent for the

past nne hundred years, but the fact that Parliament has

ceased to use these powers is not to be construed as a

denial of their existence or as a surrender or modification

of them. They have not been used because they are con-

sidered unwise, not because they do not exist.

To many the legislation is "so contrary to the

spirit of our age and the character of our institutions”

as to be void, but can this argument be used successfully

against this power?

Is there an institutional spirit, existing
as a part of our law but unexpressed in consti-
tution or in statute, which a State or Federal
judge can claim as a controlling authority and
which he may invoke against the legislative
power?

Marshall wishes there were such an authority, but he is

forced to admit that the weight of legal opinion is on the

other side. Some state constitutions recognize "the exist-

ence of fundamental principles of a force superior to the

, p. 914.
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constitution and the laws,” but most acknowledge that the

only check against unwise legislation is the wisdom of the

people themselves. Thus property stands helpless against

legislative encroachments ”in the public interest.”

Continuing Marshall’s analysis, this principle

is one which can only be viewed with anxiety and alarm by

conservative minds. Speculation falters in guessing at

the uses to which it may be put in experimental legisla-

tion by those who believe in the theory of state control.

It may be restricted to "virtual monopolies," which would

be bad enough, but the indications are that it may also be

extended to trades, properties, or occupations which are

not "virtual monopolies.”

In view of all the implications of this principle,

some judges are claiming that if this government is to

endure the views expressed in the dissenting opinion of

Mr. Justice Field must be adopted as the law of the land.

Yet so firmly is this principle imbedded in common law that

the courts have little discretion in the matter. Thus the

title of Marshall’s article. He recommends that a new

Constitutional Amendment be passed to correct "a defect

where all was supposed to be perfection.” Ohly in this

way can property again be made safe.



The reason for the alarm with which the public-

interest concept was viewed by some members of society is

evident in a passage near the end of Marshall’s article.

In a commercial emergency the oracles of law

have been approached. Dumb for almost a century
on the questions involved because no inquirer had

sought the shrine they now give forth a response
which startles lawyers and laymen and startles

them the more they read and examine. For the first

time it is appreciated that there has lain dormant

for a century a vigorous principle of the Common

Law, an element of Anglo-Saxon government, which

in the hands of an aristocracy has often been an

instrument of wrong and oppression and which may
in the hands of "the people" effect a despoliation
of property-owners surpassing the encroachments
of the crown at the worst periods of English
history.^

W. Frederick Foster

That the public-interest concept even at this

early date lent itself to contrasting interpretations is

illustrated by comparing Marshall’s article with one writ-

ten five years later by W. Frederick Foster, Professor

of Law at Yale Law School. It is surprising that these

two articles have not received more attention. Rexford

slbid., p. 930.

£
"The Doctrine of the United States Supreme

Court of Property Affected by a Public Interest, 11 5 Yale
Law Journal 49*
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Tugwell, for example, mentions neither of them.

Like many of his successors, Foster was impressed

by the aura of vagueness surrounding the concept. He notes

that the authorities to which the student of law is accus-

tomed to turn for sure guidance in complicated and far-

reaching matters discuss the concept in language of such

cautious generality that it is difficult to determine if

it is giving a hesitating support to, or veiling a respect-

ful dissent from, the principles upon which the doctrine

is based.

For the questions involved are much more than
mere legal ones turning upon the application of

generally conceded legal principles, or the
construction of doubtful phrases. They put in
issue the deep underlying matters of political
economy which are agitating the whole civilized
world of our day.

The gist of the decision (Munn v. Illinois)
is an endeavor to give to the indefinite economic
ideas of the present time the support of definite
legal principles; or, in other words, to attempt
to give to these definite legal principles a force
and extent which, in the minds of many experienced
jurists, they can not be made legitimately to
sustain. Hence the doubt and dissent with which
the decision has been received. •

Where later interpreters would make the doctrine legally

precise and exact, Foster, at the very beginning, recog-

nized not only its vagueness but its origin in the economic

7

Ibid., p. 49*
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processes of the day.

His analysis is divided into three parts. First,

he examines the legal precedents upon which the public-

interest doctrine supposedly is based; second, he examines

the social and economic conditions which he thinks actually

gave it birth; and third, he predicts the future demise

of the doctrine.

To begin, Foster develops the argument used

by Chief Justice Waite in deciding the case, that the

power of regulation is derived from the common law and

is properly exercised over private property when affected

with a public interest. This argument need not be repeated

here. Then he examines the argument and finds it lacking

in adequate legal justification. Most exercises of the

police power in the past are justified by the need to pro-

tect the health or morals of the community. Usually the

facts in these cases command universal assent and the

regulation is based upon solid ground. But such is not

the case in Munn v. Illinois.

Instead of the exercise by the State of a

salutary protective power, whose sphere and
limits are understood and acquiesced in by all,
there is substituted the spasmodic activity of
a fluctuating public opinion. If the final word
as to what is or what is not within the scope of
the Police Power be left to a legislative majority
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all security to the citizen is gone; all he has,
all he does, would be subject to the veto or the

regulation of the omnipotent half plus one.

Here Foster is picking up the threads of the dissents in

these early cases. He agrees with Field and with Brewer

that the examples of regulation on which the public-interest

doctrine is based are not applicable because in each case

regulation was based upon some specific principle: a grant

of franchise, a grant of specific assistance, a grant of

special privileges, or a grant of eminent domain. Nor

could monopoly justify the Munn decision, for Munn had a

monopoly of fact rather than of law, as Brewer had pointed

out in the Budd case. He concludes that, viewed as a legal

question only, the unlimited scope of the doctrine can not

be supported. This leads him into a search for other rea-

sons which might sustain the decision. He finds a clue in

a passage of the Munn decision which he quotes.

It is of no moment that no precedent can be
found for a statute precisely like this. The
business was one of recent origin, rapid growth,
and one in which the whole public has a direct
and positive interest. This statute simply extends
the law to meet this new development of commercial
progress. There is no attempt to compel these

8
Ibid.. p. 57.
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owners to grant the public an interest in the pro-
perty, but to declare their obligations if they
use it in this particular manner.'

In Foster’s opinion, the Supreme Court, recognizing the

great and growing hostility of the people to monopolies

in any form, and finding that the law as it stood did not

meet the popular desires, accepted this statute as an ex-

tension of the law to meet this "new development." In

so doing it founded its decision on what Foster considered

to be unfortunate examples of the common law in an attempt

to close what seemed to be a gulf between the law and the

opinions and necessities of society. Foster felt that

much sounder precedent could have been found, for example

the case of Rex, v. Waddington decided in 1601. In this

case the defendant was indicted for seeking to "corner"

the market in hops. In that case, the court held that

... from all times it has been an offense

against the public to commit practices to enhance
the price of merchandise coming to market, par-
ticularly the necessaries of life. for the pur-
pose of enriching an individual. 0

Here, in the control of monopoly, was sounder legal pre-

cedent than that used by Chief Justice Waite.

. p. 67- Emphasis added by Foster.

10
Ibid. Quoted on p. 70. The citation given for

this case is 1 East 141*
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Such decisions as the Munn case, responding to

popular demand, may appeal to the minds of a majority of

the people of the United States, but do they constitute

progress or regression? Here Foster quotes Spencer.

Feudalism, serfdom, slavery, all tyrannical
institutions, are merely the most vigorous
kinds of rule, springing out of, and necessary
to a bad state of man. The progress from these
is in all cases the same, less government. Con-
stitutional forms mean this. Political freedom

means this. Democracy means this. x

But does it, asks Foster? It is generally assumed that

the public-interest concept, being an extension of govern-

ment, means a transgression upon freedom. But Foster points

out that this does not follow. In fact, it is indisputable

that the more free a people is politically, the more

government it has. And it was an attempt of the people

to use their government to deal with the growing power

of combinations and monopolies which brought about the

Munn case. This was a situation which the framers of the

Fourteenth Amendment could not have had in mind.

Viewed from the standpoint of the political
economist, can it be affirmed that the Fourteenth
Amendment must be so rigidly interpreted as to

make the welfare of the citizen subordinate to
the rights of private property?-

1
-
2

Il
lbid.. p. 72.

12
Ibid., p. 73*
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In Foster’s opinion, under those circumstances in which

the security and well-being of the community is menaced,

the inherent right of self-preservation is to that extent

paramount to the right of the use of private property by

the individual. No constitutional provision limits or

was ever intended to limit this fundamental and inalien-

able right.

But what of the future of the concept? It is

most often viewed as striking a blow at individualism

and lending support to socialistic ideas. Yet is not the

real enemy of individualism the growth of combinations

and monopolies? And is not the public-interest doctrine

directed against monopoly? Monopoly destroys competition;

competition is the ideal of the individualist, but the

bete noir of the socialist.

I would submit, therefore, that the doctrine
of Munn v. Illinois may be regarded rather as an

effort of individualism to stem the rising tide
of combination, than as socialistic; a stand
made by the individual rather than a move for-
ward of socialism.

But the force of events are against it. The struggle of

the individualist against combination appears to be grow-

ing weaker. We seem to be following the road visualized

13
Ibid.. p. 77.
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by the author of Looking Backward. Trusts and combinations

are educating the people in the principle that competition

is destruction and that in combination there is remedy for

our social troubles. The tendency to combination seems

too strong to be denied, and it is because the public-

interest concept opposes this tendency, rather than be-

cause of its failure to command assent from the legal pro-

fession, that Foster expects the ultimate reversal of the

decision of Munn v. Illinois.

Taken together, these two articles furnish a

fascinating contrast. Marshall felt the concept was social-

istic, Foster felt it was individualistic, but both were

defeatist in their attitudes. Each thought the legal position

of his side weak. Marshall felt the concept was on

solid legal ground and the only way to destroy it was

through a constitutional amendment. Foster felt that

Waite had rested his argument on false precedent and that

the real basis of the concept was public opinion. However,

that public opinion was being won over so completely by

combinations and trusts that soon the concept would fade

away. To Marshall the concept was subversive to property

but on solid legal ground. To Foster, it was a necessary

power but was on the way out.
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But one thing which they had in common gives a

very important clue to the meaning which the concept had

at that time. Both consider the concept as being ex-

tremely broad. To Marshall it means "social and economic

legislation.” To Foster it is directed at "monopolies and

combinations.” Neither mentions public utilities.^

Neither mentions "public callings," "common-law duties,"

or any of the other terms any modern school boy associates

with the term public utility. Both view public interest as

including broad regulative power, not necessarily restricted

to a specific group of industries. In fact, the restrictive

element does not seem to be present to a significant ex-

tent in either analysis. This is one reason Marshall views

it with such alarm; to him it is an attack on property

generally, and "the property question" is a "struggle

between classes" in his eyes. Foster too views it as a

case of the "welfare of the citizen" being dominant over

the "rights of private property."

14
Actually, the earliest use of the term M public

utility" seems to have been in the first decade of the
twentieth century. However, they could have used "public-
service industries" if the concept had suggested this

meaning to them.
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All of which suggests that whatever else it

meant in the last decade of the nineteenth century, "pub-

lic interest” had not yet become closely identified with

"public utility” or "public service" industries- However,

that identification was soon to be forthcoming.

Bruce Wyman

As the public-interest concept continued to be

used by the Supreme Court to justify price regulation,

attention began to be drawn to it and to those industries

to which it had been applied. By the turn of the century

lawyers and constitutional experts were expending much

effort in an attempt to understand the nature of this new

concept. Since it had been discovered in the common law,

attention turned to long-forgotten cases and ancient legal

treatises in an attempt to discover its meaning.

It is worthy of note that at this time the com-

mon law was also being called upon to solve another type

of problem. It was during this period that municipal gas,

electric and water systems were becoming common in urban

centers throughout the country. The courts were continually

asked to define the precise legal rules which should govern
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the relationships between these concerns and their customers.

These were new situations and the courts were hard pressed

to justify their decisions. True to the spirit of the juris-

prudence of the day, they turned to the common law for ade-

quate precedents.

The common law was kind to both types of searchers.

This was not the first time communities had been called upon

to exercise measures of control over some of their mem-

bers. Slowly a body of law, new to us but rooted solidly

in historical precedent, began to emerge.

With a half century of experience with regulation,

much of it disillusioning, behind us, it is hard today to

appreciate the extreme optimism with which this new body

of law was greeted. That industrialization was posing

problems of a different nature from those of the era which

produced economic individualism was gradually beginning to

be realized by many observers. Yet our philosophy was

deeply rooted within us. Perhaps this new body of law

(especially since its roots were so firmly imbedded in the

common law thus making it eminently respectable) might

offer solutions to some of these problems. Indeed, one

authority felt that a solution to all our industrial prob-

lems could be had through its application.
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This observer, Bruce Wyman, did much to crystal-

lize early thinking concerning public-service industries.

A Professor of Law at Harvard University, he published

books and articles and conducted classes dealing with

this new branch of the law. The form he gave it, perhaps

because of its simplicity and its compatibility with pre-

vailing concepts, caught the fancy of an entire genera-

tion and even now is the basis of many of our ideas

concerning public-utility industries.

The difference between public callings and pri-
vate business is a distinction in the law governing
business relations which always had and will always
have most important consequences. Those in a public
calling have always been under the extraordinary
duty to serve all comers, while those in a private
business may always refuse to sell if they wish.
So great a distinction as this constitutes a dif-
ference in kind of legal control rather than one

of degree.ls

What was the basis of this distinction? Wyman’s

solution was a simple, all inclusive one. In a Harvard

Law Review article in 1904, he reviewed the early history

of the regulation which forced some businesses to serve

all comers at reasonable rates without discrimination.

Drawing from early cases involving "common” surgeons,

Wyman, The Special Law Governing Public
Service Corporations, p. 2.
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smiths, innkeepers, and carriers he generalized concern-

ing the reasons why specific obligations were placed upon

those engaged in "common" callings.

Upon the whole the circumstances surrounding
these cases suggest this as the characterizing
thing; that in the private calling the situation

is that of virtual competition, while in the pub-
lic calling the situation is that of virtual

monopoly.lo

Whether the monopoly was a legal one, such as an exclusive

franchise, or a natural one, such as control of the commun-

ity’s sole supply of water, made no difference. The ex-

istence of monopoly was enough to satisfy the courts; pub-

lic duties would be enforced. In Wyman’s opinion the law

was so firmly based upon this principle that legislative

action was not necessary. The courts could and would grant

relief.

So definite was this principle, that Wyman felt

that it could be applied to conditions of actual (or virtual)

monopoly as well as to legal and natural monopoly situations.

Here was the solution to the trust problem. The Sherman

Act had succeeded in reaching the loose combination of

industries operating through collusion, but it could not

16
"The Law of the Public Callings as a Solution

of the Trust Problem," Harvard Law Review 156 and 217,
p. 161.
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touch the new industrial giant operating as a single

entity. This was all too obvious in 1904* The Addyston

Pipe and Steel Company case had dissolved a pool of cast

iron pipe producers,l7 but the E. C. Knight Company case

had left a virtual monopoly of sugar refining by a holding

company untouched.-*-®

Standard Oil and United States Steel were ex-

amples of virtual monopolies mentioned by Wyman which were

beyond the reach of the Sherman Act. But being virtual

monopolies they were subject to the same requirements as

all other monopolistic industries, so thought Wyman. He

therefore predicted that soon the courts, recognizing this

monopolistic condition, would place them under the law

that governed public-service corporations. Forcing them

to serve all comers at reasonable prices without dis-

crimination would solve the problem.

Cohesiveness and unity were distinguishing

characteristics of Wyman’s approach. One problem, monopoly,

and one solution, public status and the duties it implied!

Pipe and Steel Co. v. U.S.. 175 U.S.
211.

1 A
°U.S. v. E. C. Knight Co.. 156 U.S. 1. The de-

cision turned on a ruling that sugar refining was manufactur

ing, not commerce.
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So distinctive was the separation between public and private

industries in his mind, that he held it to be the basis also

of state aid and grants of eminent domain.

It is not pretended that within the narrow

compass of this article the whole of the con-

stitutional law upon these subjects may be set

forth with any accuracy of detail. What is con-

tended is that this distinction between the pub-
lic calling and the private calling is the key
to the situation. Not unless the given business

is by its nature affected with a public interest

can the legislature give to it aid from the pub-
lic treasury; not unless the work is to be of
service to the public as a whole, will be court

sanction the exercise of eminent domain.l9

How basic this distinction is can best be illustrated by

another quotation from the following page of the same

article.

It is common to argue that because a certain
business has had a certain privilege granted to

it, the consequence follows that the business is
put by the courts in the class of public callings.
But the real truth of the matter seems to be in
the opposite statement, that no business can be
granted a privilege under our constitutional sys-
tem unless it is a public calling. This is be-
cause the conditions which permit competition or

produce monopoly are altogether external matters
of fact with which, when accomplished, the law
must deal in one way or another. The difference
between public calling and private calling is
inherent in the nature of things.

£2. cit.. 17 Harvard Law Review. p. 221.

2°lbid.. p. 222.
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When no state aid of any kind is present, the

same general rules apply. Grain elevators, stockyards

and tobacco warehouses all are cited as examples of busi-

nesses public because of the virtual monopoly they enjoyed.

All of these cases now under discussion are

alike in this, that in all of them the conditions

surrounding the industry, and these alone, are

held enough to put the business within the law of

public calling. That position of affairs may be

summed up in a single phrase virtual monopoly...
virtual monopoly is therefore the exact descrip-
tion of the situation. It is submitted that any
business is made out to be a public calling in
which there is, from the nature of things, an in-

herent virtual monopoly.2l

Not only is there only one basis upon which the

distinction between public and private callings can be

made, but also, there need be only one way of dealing

with these public businesses.

Not only are the fundamental principles true
as to all public employments that all must be

served, adequate facilities must be provided,
reasonable rates must be charged, and no discrim-
inations must be made. But also in dealing -with
the minor detail of these principles, cases from
one service will be found in point in another
as to what conditions there are precedent to

service, what will excuse failure in provision
of facilities, what is a proper basis for cal-
culating rates and what differences constitute
discrimination... Even ten years ago when these
four obligations had become generally recognized,
the details as to them in regard to any particu-
lar employment had been worked out only in a very
fragmentary manner; but at the present day it is

21 Ibid.. p. 227.
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just being appreciated that rapid progress may

be made by the general recognition of the unity
of public-service law, whereby cases as to one

calling may be used to show the law in all.

Wyman emphasized this by publishing textbooks in both

public-service and railroad regulation. The basic orien-

tation in both books is the same. In fact, many of the

introductory sections are identical word for word; a con-

dition which Wyman explained by reference to the fact that

the same principles were applicable in both industries.

It must not be supposed that Professor Wyman

considered this type of regulation to be in any sense

radical. He acknowledged that there was a growing reali-

zation that some sort of state control was necessary con-

cerning public-service companies.

Two ways only can be found to exercise such
control. One way, that advocated by the most

radical statesmen, is the government ownership
and operation of these services. The other way,
which is in fact the conservative method of deal-

ing with the problem, is the control of the rates

and practices of the utilities for the common

good. One or the other of these methods must be

finally adopted.

This principle of State control does not lead
one to socialism; indeed, it saves one from
socialism if truly understood. It is only in

those few businesses where the conditions are

monopolistic that dangerous power over their pub-
lic has been attained by those who have the con-

trol. In most businesses the virtual competition

Special La>v Governing Public Service
Corporations, pp. xi, ixx.
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which prevails puts the distributors at the

mercy of their public... Socialism would des-

troy all private interests in the name of the

public; regulation would preserve private in-

terests by reconciling them with public right.
Socialism attacks all capital to whatever busi-
ness it is devoted; regulation grapples with

monopoly only when it is convinced there is no

other wav to safeguard the interests of the

public.23

Nor should the results of such regulation be

feared by those upon whom it might be imposed.

That the courts are approaching this great
issue of state control with the enlightened
policy of fair compromise of conflicting in-

terests is plain... Our social system rests

largely upon the basis of private property,
and that community which seeks to alter this

will soon discover its error in the disaster
which follows. The slight gain to the con-

sumer, which he would obtain from a reduction
in the rates charged by public service corpor-
ations is as nothing compared with his share
in the ruin of which would be brought about by
denying to private property its just reward,
thus unsettling values and destroying confidence.
With these the views of the United States Supreme
Court it would seem that the present crisis may
be faced with confidence.24

Wyman obviously had reference to the stand the Supreme

Court had taken on rate regulation. It will be remem-

bered that in the first decade of this century the

setting of rates was viewed as a purely scientific pro-

cedure. In fact, a formula had recently been evolved to

23ibid.
9 pp. viii, ix, x.

24-lbid., pp. xiv-xv.
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guide the setting of rates so that the rights of both the

public and the industry would be respected. In his 1904

article Wyman quotes Smvth v. Ames at some length and with

wholehearted approval. The fair-return-on-fair-value rule

was proof that ’’the scientific nature of the subject is

now beginning to be The result of rate

regulation would not be confiscation of property as some

had feared; rather would the position the court had taken

insure protection of that property and the income there-

from.

It is difficult to determine accurately the

effect of Professor Wyman’s writing and teaching. In the

opinion of the present writer, however, this effect is

more likely to be under- rather than overestimated. It

would seem not too venturesome to state that the general

character of the public-utility concept was shaped by

this learned writer. While it is true that the words of

the Court in those cases prior to 1900 concerning public

interest furnish considerable justification for a separate

group of ’’public employments,” nowhere do they speak of the

Harvard Law Review. p. 244- The quotation
from Smyth v. Ames is on the following page. Smyth v. Ames

can be found at 169 U. S. 466.
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group with the preciseness found in Wyman 1 s writings.

Indeed, in comparison to Wyman’s preciseness, the majority

decisions in those cases seem extraordinarily vague. It

is also interesting that in the Munn. Budd. and Brass

cases the dissenters refused to accept the ruling that

such a group existed. In their opinion the court was

actually removing all restrictions upon the legislature

and allowing it to regulate where it willed. Contrast

this with the different approach of the dissenters in

the Insurance Case.

In 1904 Wyman wrote the Harvard article on

trusts referred to earlier. In 1906, he was co-author

of a book on railroad regulation and in 1911 his treatise

on public-service corporations was published. That the

point of view which he expressed had been well received

is illustrated by a note in the Harvard Law Review in

1912 following the lower court f s decision in the Insurance

case. The lower court had validated the Kansas statute

on the same grounds McKenna was to employ two years later.

The writer of the note objected to this ruling.

It is intimated in the principal case that
the business of insurance is affected with a

public use and therefore subject to a general
regulation. But the business of insurance does
not constitute either a legal or a virtual monop-
oly. Competition is still keen, and legally it
is a matter of common right. Moreover, the
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nature of the business is repugnant to such a

theory, for a necessary incident of a public
calling is to give equal service to all. And

if the law should impose such an obligation
on underwriters, they would be deprived of

that de lectus personarum. which is a neces-

sary incident to a safe conduct of the busi-

ness. 26

Wyman’s Public Service Corporation is one of the authori-

ties cited in support of this position.

When this case reached the Supreme Court both

the lawyers for the Insurance Company and the dissenters

from the majority opinion drew heavily on the concept of

public businesses as expounded by Wyman. It was noted in

the last chapter that in the Insurance case for the first

time the dissenting opinion accepted the concept of public

interest. But it is not the vague, almost formless defi-

nition of public interest which had been found in the

majority opinions in the earlier cases which the dissenters

accepted. Rather was it the precisely defined concept as

developed by Wyman which was used by them. And it was

used this time as a defense against the vague, all-

embracing concept of public interest presented by McKenna.

In the earlier cases the dissenters were fear-

ful of the consequences of following the concept of public

25 Harvard Law Review 372.
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interest to its logical conclusion; they were fearful

of the freedom it granted the legislature. Recall the

warnings of Justice Peckham in People v. Budd that such

rulings opened the way for class legislation possibly

along socialistic lines. But Wyman’s argument that

regulation along public-business lines was the conserva-

tive rather than the radical approach was calculated to

quell such fears. Also important was the fact that Wy-

man’s concept was definite, precise, exact, and thus

avoided the uncertainties of the unknown. The action

of the Supreme Court in Smith v. Ames also was calculated

to inspire confidence. In all events, by 1914, the public

utility concept no longer held the fears that it once had,

and it was accepted even by the dissenters. But it was

accepted partially at least because of the restrictive

scope implied by Wyman’s arguments, and the dissenters

argued those limitations in the Insurance case. An in-

surance company was not under the obligation to serve

all comers; therefore it was not a public business and

was not subject to rate regulation.

It is interesting that Wyman’s distinctions

were never accepted by the Court* The monopoly criterion
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had been thrown out by the Brass The statement

that all regulated industries were subject to the same duty

to serve all, and that only such industries could be regu-

lated, was disregarded by the court in the Insurance case.

But the decision in the Insurance case was not a widely

followed one, as will be seen, and Wyman remained an author'

ity for a number of years. His interpretation, qualified

somewhat because of the failure of the court to cooperate,

was essentially the one which entered the general books

on economics, and so a whole generation became familiar at

least with its basic outlines. Embarrassing exceptions re-

mained, but textbooks being as they are, these exceptions

received little or no attention, and justification of the

regulation of "public-service” industries was given more or

less as Wyman had expressed it.

It would seem that here we have the basis for

much of the confusion surrounding the use of the terms

public interest and public utility. Prior to Professor

Wyman 1 s writings, public interest was considered (by those

who accepted the doctrine) as denoting a rather vague

27a case strangely neglected in Wyman’s writings.
It is not mentioned at all in his Harvard article in 1904.
It is mentioned twice in his treatise on public-service
corporations, once to the effect that it proves that ware-
houses seem to be regarded as public in general, and again
to the effect that it allows regulation only of public ware

houses a man using his warehouse solely for his own pur-
poses is not subject to regulation.
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group of industries subject to extensive regulation. But

Wyman replaced the vagueness with preciseness by making

public-service industries the core of the concept. Gradu-

ally, under the impact of urbanization, the courts had been

establishing the rights and duties of local service indus-

tries (which were soon to be rather generally called "public

utilities”). It was this body of law, depending upon com-

mon-law precedent for justification, but being built upon

the experience of a people learning to live together in

cities and to utilize centrally provided services, which

Wyman brought together and set up as the core of the public-

interest concept. It was not long before the "public-

interest doctrine” had become the "public-utility concept."

The confusion persists even until today. And yet Wyman’s

interpretation was never accepted by the court. The minor-

ity favored it in the Insurance case and the majority would

have liked to adopt it in the twenties, but too many ex-

ceptions to Wyman’s classification had already been made by

previous courts to allow them formally to expound it.^B

2$
a close reading of the restrictive de-

cisions in the twenties leaves one with the impression that
the majority was actually following Wyman’s logic, even

though they could not formally adopt it. See Chapter Seven.
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Wyman’s interpretation represents the most

precise statement of the nature of public regulation

a position from which we seem to have been beating a

slow but steady retreat. Most of those who have written

critically on the subject have attacked Wyman at one point

or another. His explanation was too monistic and attempted

to encompass too much. The enticing targets presented by

his sweeping generalizations were far too tempting. The

sniping began almost at once.

Charles K. Burdick

In a series of articles in the Columbia Law

Review in 1911, Charles K. Burdick, Professor of Law at

Tulane University, questioned the adequacy of some of

Wyman’s analysis. He too accepted the basic distinction

between private and public-service businesses, but he disa-

greed that virtual monopoly was the exclusive cause of

"public* 1 status. What distinguishes public from private

businesses is the

•.. peculiar general duties laid upon the per-
sons engaged in a common calling to serve all appli-
cants for their services and to perform such services
with care without a special assumpsit to that effect.
To these primary duties there are certain corollaries,
namely, that the service must be reasonably adequate
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and rendered upon reasonable terms, and that it

must be impartial. 29

These duties may arise in several different ways. They may

arise first, because the person by holding forth in a "com-

mon” calling thereby enters into an implied assumpsit to

serve with care all who come. By "holding forth” in this

common employment, he makes an assumpsit: that is, he agrees

to serve all who request those services. Refusing to serve

anyone or failure to use care is a breach of this implied

assumpsit. A person not engaged in a common calling can

not be held liable unless he makes an express agreement to

perform a particular task. This is a legal distinction

of not too much importance here. Wyman had said that the

duties were enforced because those in "common” employments

had a virtual monopoly. Burdick said that the mere fact

that one enters a common employment is an implied agreement

to serve all who come. It is enough to note that Burdick

questioned Wyman’s explanation of virtual monopoly as being

the sole cause of "publicness."

K. Burdick, "The Origin of the Peculiar
Duties of Public Service Companies,” 11 Columbia Law Review.

514, 616 and 743* This article is in three parts and covers

some 62 pages. Much of it is extremely legalistic and in-
volves issues not wholly pertinent here. For that reason

only the general conclusions which have reference to this
study will be present.
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These duties (to serve all with care) may also

arise out of the grant by the community of the power to

exercise eminent domain. Here too the issue is the same.

Wyman states that the power is granted because of the pub-

lic nature of the business. Burdick claims that the public

nature arises out of the grant, which is made because the

community stands to benefit thereby.

The duties might also arise out of a grant of

financial aid by the state. Again the grant is made be-

cause the community as a whole stands to benefit thereby

and as a condition, public duties arise.

Finally, the duties might arise out of a grant

of exclusive privilege by the community to a particular

business. Again, the grant is made because of the poten-

tial usefulness to the community, and as a result of the

grant, the company agrees to serve all comers. The issue

is the same in all these cases. Burdick claims the public

duties arise because of a specific act of the community,

such act being made for its potential usefulness to the

community as a whole (to get better service from a single

company, for example). Wyman claims that the public-private

distinction (and the duties) exist prior to the act of the

state, and such an act can be made only to a public concern.
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Burdick feels that the duties may arise in several differ-

ent ways, while Wyman holds to his single explanation,

monopoly.

The essence of the disagreement seems to be

that to Burdick the public-private distinction arises

from an act of the state, while to Wyman the distinction

is based on the nature of the industry itself with the

state having power to take certain actions only in the

"public” sphere. The implications of these two points

of view are obvious. Burdick 1
s would allow the state

more discretion; it could create new public industries

when the occasion demanded. Wyman’s would restrict the

scope of state action, for to him publicness could not

be created by the state but must exist as a prior condi-

tion for state action. It was of course the Wyman point

of view which the majority of the court in the twenties

expressed.

On another point the disagreement also had prac-

tical consequences. Wyman had claimed that since virtual

monopoly was the common characteristic of all public busi-

nesses, and indeed, the sole requisite, jpublic status could

be extended by the courts to any industry which enjoyed a

monopoly position. Burdick argued that such status may in

fact be imposed, but that it was the function of the legis-

lature, not of the courts to do it. In the few cases (cited
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by Wyman) where courts have extended such status without

legislative action, Burdick held that they were acting in

other than their judicial capacity, and in fact were per-

forming legislative functions. The argument again is

legalistic and not essential here. The point to note is

that Burdick, with considerable logic, argued that the

common law does not give the courts the right to confer

public status upon an industry, but that such status

must be imposed on new industries by the legislature

acting in its policy-determining capacity. His conclud-

ing statement presents his argument quite explicitly.

It seems to me that this discussion has made

it clear that the common law does not impose pub-
lic service duties upon businesses simply because

they are of importance to the public and are en-

joying a virtual monopoly. The only legitimate
method of controlling the service and charges of
such business is by legislative regulation. Any
attempt by the courts to impose public service
duties upon such businesses, independent of

statutory regulation, constitutes judicial legis-
lation, or in other words, a usurpation of the
functions of an entirely separate branch of the

government. I frankly admit that there are dicta
in support of such judicial action, and that there
are one or two decisions which are based on the
assertation that the right to so act inheres in

the courts of common law. However, I believe I
have shown that both the reasoning and authorities

by which the courts have sought to support such
decisions and such dicta (in the rare instances
where the latter are more than unargued sugges-
tions) are most unsatisfactory and that the cases
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which take an opposing position are at once

more numerous and present a sounder exposition
of the 1aw.30

Edward A. Adler

Professor Burdick had accepted the division of

business into public and private categories but insisted

that it was the prerogative of the legislature rather than

the courts to enforce public duties on any industry. Edward

A. Adler, writing for the Harvard Law Review in 1914, main-

tained that such a division was in error, that all business,

by its very nature, should be considered public.

Adler was deploring the absence of a special body

of law in Anglo-American jurisprudence dealing with busi-

ness. Most nations of Europe and of Latin-America have

developed special codes of commerce, yet in those nations

in which the common law prevails this distinct branch of

jurisprudence is strangely absent. Adler felt it was sore-

ly missed. In its absence, the courts administering the

common law, instead of treating business as business, have

divided it into two classes, public and private, with each

sphere treated differently.

3°lbid.. p. 764.



Adler’s research had convinced him that once

there was such a body of law. During the period subse-

quent to the Norman invasion and prior to the Hundred

Years War and the Black Death, the common law was ex-

tremely active on its business side. During this in-

terval, business was carried on at stated periods in

fairs and definite market areas, and special courts were

set up to supervise this activity. Forestalling, re-

grating, and engrossing were prohibited by these courts

which were called courts of Piepowder and were described

by Blackstone as being "the lowest and at the same time

the most expeditious court of justice known to the law

of England. "3l They were in almost continuous session

daily during these fairs and formed a separate organic

unit in the judicial system.

Also there were Staple Courts attached to cer-

tain towns through which the foreign trade in wool, leather,

and other standard commodities was carried on which had

general civil and criminal jurisdiction and administered

the law merchant. They had jurisdiction over all manner

of contracts and covenants involving merchants whether the

contract was made in that locality or not.

3lQuoted by Adler, "Business Jurisprudence,” 2£
Harvard Law Review 135, p. 138.

191
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These courts administered the law of the busi-

ness world, but for some reason or other, they did not be-

come a permanent part of the judicial system. Adler spec-

ulates that the disasters of the Hundred Years War and the

Black Death played a role in their disappearance. By the

time society had recovered from their direct effects the

period of discovery had dawned and England f s main commer-

cial interests gradually ceased to be internal.

The increase of wealth, bringing a permanent
and continuous local demand for commodities, to-

gether with the improvement of transport facili-

ties and means of communication, due largely to

the creation or repair of roads in the eighteenth
century, diminished the importance of fairs and

periodical markets, and tended to sap the vitality
of the old tribunals of justice or rendered many
of them wholly obsolete. 32

As a result the commercial courts withered away and the

King’s courts became dominant. The administration of busi-

ness law fell into their unsympathetic hands, with the re-

sult that it ceased to be a distinct body of law. Adler

felt that

... the present condition of our law is the
result of peculiar circumstances rather than of
a natural development, and that under a true ex-

pression of the spirit of the common law, business
would today occupy a distinct place in English law,
just as it has continued to do under foreign sys-
tems .33

, p. 140. This is quoted from Select Cases
on the Law Merchant. Seldon Society.

33Ibid., p. 140.
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The resultant confusion is most evident in the field of

regulation. Here Adler quotes Wyman concerning the divi-

sion of business into the two categories: public and

private. As has been noted, Wyman emphasized that in

private businesses

... one may sell or not as one pleases, manu-

facture what qualities one chooses, demand any
price that can be gotten and give any rebates

that are advantageous...

On the other hand, those engaged in public businesses

... must serve all that applv without exclusive

conditions, provide adequate facilities to meet all

the demands of the consumer, exact only reasonable

charges for the services that are rendered, and be-

tween customers under similar circumstances make
no discriminations.34

Adler felt that such a distinction was theoretically un-

sound, confusing in practice, and based on a misconstruc-

tion of the cases upon which it purports to rest. It

seems to have been perpetuated largely through the law of

common carriers. It was recognized that originally there

were many other "common" employments and that the common

carrier is one of the few surviving ones.

"Common” in this sense was assumed to mean "pub-

lic" public in the sense of subject to control by the

3^lbid.. p. 141. This quotation is taken from
Wyman’s 1904 Harvard Law Review article, op. cit.. p. 156.
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state. Thus common employments were assumed to be under

certain peculiar duties because that employment bore some

exceptional relation to the public. This view has been

stated by an authority on carriers in these words.

From the earliest times certain tradesmen

and artificers were treated in an exceptional

way, on the ground that they were engaged in a

"common" or public occupation; and for a similar

reason public officers were subjected to the same

exceptional treatment. Such persons were inn-

keepers, victuallers, taverners, smiths, farriers,
tailors, carriers, ferrymen, sheriffs, and gaolers.
Each of these persons having undertaken the com-

mon employment, was not only at the service of the

public, but was bound so to carry on his employ-
ment as to avoid losses by unskillfulness or im-

proper preparation for the business.3s

Adler maintained that this was a misstatement

of the true situation. No evidence of any exceptional

relation between some employments and the public has

been produced. The "exceptional" relationship as it has

been called, existed between all employments and the pub-

lic. The distinction was not between employments (some

being common and some not) but between those who exercised

a trade "commonly" and those who performed the same tasks

for a single master. A smith who was "open to the public"

35lbid., p. 146. This is taken from Joseph H.
Beal, Jr., "The Carriers Liability: Its History," 11
Harvard Law Review 163. This is the same Beal who fre-

quently collaborated with Bruce Wyman.



was a common smith, one in the exclusive hire of a single

person or who only occasionally performed the tasks of a

smith as his needs required was not a "common” smith. "Com

mon” designated not a member of a particular employment,

but a member of any employment who "had his shingle out."

In support of his position, Adler pointed out

that by going through early records one is able to find

almost every employment referred to as "common” in one in-

stance or another. Yet, according to this interpretation,

the common referred not to the profession as a whole, but

to the fact that some particular person was engaging in

that trade "commonly,” as a business. Thus one sees refer-

ance to a common purchaser, common merchant, common huck-

ster, common brewer, common inn or innkeeper, common mare-

shal, common fripperer, common cooker-up, common touter,

common school-master, common tavern, common surgeon, com-

mon shaver, common bellman, common hoyman, common kidder,

common chyrurgeon, common baker, common brewhouse, common

lighterman, common mill, common glasshouse, common oven,

common boat-man, common ferryboat, common badger, common

distiller, common porter, common grist-mill, common drover,

common table-keeper, common ale-house, common cook, com-

mon farrier, common carrier, common tipler, common balance,

and common builder. This list suggests either that practi-

cally all employments were once considered "common," or

195
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else, as Adler suggests, that all employment had tradesmen

who engaged in them "commonly" as a business.

What then, did "common" mean? Simply "busi-

ness," business carrier, business tailor, busi-

ness barber. A common surgeon was one who made a

business of surgery, who practiced it commonly; a

common tailor was onevdio was in the business of

tailoring... The distinction granted to exist be-
tween common and private carriers is, therefore,
wholly sound, the word "common" describes the
nature of the undertaking and marks off the carri-
er not from other classes of business men, but
from that carrier who carries, not as a trade or

business, not for everybody, but for himself or

some particular employer. He is in a common em-

ployment who is in it as a business; the word de-
fines his profession, his undertaking. The word
is used in exactly the same sense as in common

harlot, common thief, common scold; that is in
an adverbial sense rather than an adjectival
sense.36

Adler thus maintains that under a true interpretation of

the common law all business is public and the phrase

"private business" is a contradiction in terms. "What-

ever is private is not business, and that which is

business is not private."

Following Adler’s lead we may speculate a bit

on the term. Under the feudal structure most trades were

carried cnwithin the manorial economy itself. Each self-

J>u lbid., p. 152. The list of common tradesmen

together with the source of each is found on pp. 149-51
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sufficient manor had within it specialists in the different

manual arts. With the growth of the cities and the resultant

need for services of all sorts to be performed there, a

new group of artisans emerged which began to exercise its

arts for anyone who required them. At this time, during

the transition from a feudal to an early capitalistic

economy, there were large numbers of both types of artisans.

A distinction was necessary. Those who were willing to

serve all comers were called "common,” and the body of

law Adler mentions was developed to deal with them.

Those remaining in the feudal pattern continued of course

to follow the customs laid down by that social structure.

With further development away from the feudal structure

most tradesmen became businessmen. Business became the

pattern of the community. It became unnecessary any longer

to make a distinction between the "private” and "common"

exercise of trade; the prefix common virtually disappeared.

Business was business, and under the impact of the ideas

of the late eighteenth century, it became "free" business--

free from the supervision of the state.

But what of carriers? Adler attempts an explana-

tion. In their case there were peculiar internal character-

istics which brought them constantly before the courts. One
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recurring problem was that of bailment the liability for

loss of goods. In later years this developed into a so-

called insurers 1 liability. With the passage of time (and

with the development of railroads) other special and pecu-

liar features, such as the enjoyment of exclusive privi-

leges, franchises, and rights of way, gave carriers par-

ticular importance and necessitated the working out of

distinct liabilities and duties for them. These liabilities

and duties would seem to be the result of the community’s

evaluation of what was necessary to guarantee smooth func-

tioning of that particular occupation. Some of them were

carry-overs from earlier periods; others were developed in

response to new situations. In all events, at a time when

most businesses were ”free,” carriers were under rather

detailed supervision.

There was nothing more natural than that the
word ”common,” still retained by carriers and ab-
sent from most other occupations, should be assumed
to be indicative of peculiar duties and of peculiar
subjectability to state control.

As to the duties of Tt common” employment, Adler

is in agreement that arbitrary discrimination and refusal

37
Ibid.. p. 156. Adler does not suggest an

answer to the question of why carriers alone retained the
word.
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to deal are wholly repugnant, but he would have them

apply to all business for is not all business common?

He maintains that no person in business has the right to

refuse to deal fairly with the public.

... the right to refuse to have business

relations is one thing; the right to continue
in business and have business relations with

some and not with others in equal circumstances
is a wholly different thing.3o

And it is most interesting that though they have followed

far different trails, both Adler and Wyman reach similar

conclusions concerning the proper method of dealing with

industrial combinations. In Adler’s words,

The problem of holding companies and industrial

combinations, for example, which in recentyears
has been much discussed in the United States, be-
comes simplified, for, with a positive duty of
service to all resting on each subsidiary or busi-
ness unit, the opportunity and temptation for

oppressive conduct are lessened, and the impor-
tance of ultimate ownership and control is mini-
mized.-^

Or course there are vital differences, the main one being

Wyman’s insistence that "public” duties should be impossed

upon monopolistic concerns only.

38Ibid.. p. 160.

39
Ibid*, p. 162.
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Adler’s interpretation is stimulating because

of the fascinating alternative it offers to Wyman’s in-

terpretation. There yet remains one quotation from

Wyman which might be helpful in illustrating this dif-

ference.

The difference between public callings and

private business is a distinction in the law

governing business relations which always had

and will always have some important consequences.
Those in a public calling have always been under

the extraordinary duty to serve all comers, while

those in a private business may always refuse to

sell if they please. So great a distinction as

this constitutes a difference in kind of legal
control rather than one of degree. The causes

of this division are, of course, rather economic

than strictly legal; and the relative importance
of these two classes at any given time, therefore

depends ultimately upon the industrial conditions
which prevail at that period. Thus in the England
which we see through the medium of our earliest
law reports the mediaeval system of established

monopolies called for the legal requirement of

indiscriminate service from those engaged in almost
all employments. There followed in succeeding cen-

turies an expansion of trade which gradually did

away with the necessity for coercive law. Indeed

in the early part of the nineteenth century, free

competition became the very basis of the social or-

ganization, while the recognition of the public
callings as a class almost ceased. It is only
in very recent years that it has again come to be

recognized that the process of free competition
fails in some cases to secure the public good;
and it has been reluctantly admitted that state

control is again necessary over such lines of

industry as are affected with a public interest.
Thus with varying importance the distinction be-

tween the public callings and the private callings
has been present in our law from the earliest times
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to the present day. The common law requiring public
service from those who profess a public calling
has been ready to deal with every public employ-
ment at the instant of its recognition as such,
for the protection of the whole people so far as it

was generally felt that such protection was neces-

sary.^

But if we accept Adler T s interpretation, rather than this

continually varying line with the areas on each side

determined by the relative importance of monopoly and

competition in the economy, we have a business community,

small at first (and thus needing the distinguishing term

common) and then gradually expanding (and losing the

distinguishing term) until today it encompasses almost

all economic activity. In reality, it is neither public

nor private in the usual meanings of the words; it is a

social phenomenon made up of group and intergroup rela-

tions organizing and - carrying on industrial activity.

Adler’s conclusion is strangely timid following the bold-

ness of his analysis. Rather than attempting to deal with

this social phenomenon with the control techniques of its

infancy, should we not realize its uniqueness and shape

our control techniques accordingly? And have we not in

fact, been doing just that?

The Special Lav? Governing Public
Service Corporations. pp. 2-3.
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John B. Cheadle

Although it was not the main object of his inquiry,

the public-interest concept was treated in some detail by

John B. Cheadle, Professor of Law at the University of

Oklahoma, in a series of articles written for the Columbia

Law Review in 1920. It was an attempt to analyze the ex-

tent of the legislative power of government over business.

The first part deals with the theoretical basis for such

regulation. In it Professor Cheadle reveals himself a

proponent of Dean Roscoe Pound’s "social engineering"

approach to jurisprudence. Government, to him, exists

primarily as an instrument to protect human interests.

His analysis of what human interests are set him far

apart from some of the jurists whose opinions have been

examined here.

Certain interests common to all men and

which are necessary for the continuance of the
race or of life itself are uniformly recog-
nized as proper, and, indeed, necessary ob-

jects of the State’s care. The ready recogni-
tion of these interests by all governments has
led to the idea that such interests are natural
rights.

B. Cheadle, "Government Control of Busi-

ness,” 20 Columbia Law Review 435, 550, p. 439-
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Reflection on these interests, however, indicates that they

have their roots in experience; that is, in the collective

judgment of the community that the satisfaction of these

interests is of benefit to it.

It is a practical matter the state con-

sciousness of these things is a sort of result-

ant of the individual consciousnesses of all the

citizens; they are only doing, through their

government, what they have found, in the long
run, good for them.^

Under laissez-faire doctrine, Cheadle continues, we have been

prone to declare that the interest in individual self-

assertion was the important thing. We have enforced that

interest because we have considered it beneficial to the

community. It has been a social policy decision. In

modern industrial society, however, the collective judg-

ment is beginning to realize that under some circum-

stances, exercise of individual self-interest leads to

results considered detrimental. It therefore takes ap-

propriate action to curb these rights in the social in-

terest. This too is a social policy decision. The leg-

islature, as the policy-determining branch of the govern-

ment, is the body which is charged with the responsibility

. p. 440.
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of defining what the standards shall be what interests

shall be protected.

... the only limitation upon the legislature
is that it must not act beyond its constitutional

powers or fix arbitrary or meaningless standards

having no relation to, or contrary to, the gen-
eral thought of the community. For standards of

conduct imposed even by a legislature must bear

some relation to life must conform to general
social ideas and beliefs.^3

This first part of Cheadle’s article, here extremely

simplified and condensed, is considered primarily as an

example of the basic changes in philosophic orientation

which were beginning to make themselves felt in the legal

profession. Instead of looking to "the nature of things,”

some members of the profession were beginning to look

to social processes for insight into current problems.

The second part of Cheadle f
s discussion is de-

voted to an historical analysis of governmental con-

trol. This need not detain us; suffice to note that here

too he finds his answers in social policy decisions. The

twelfth-century public official exercised control over

price because the prevailing state of opinion frowned

upon anything other than a ”just price.” The mercantilist

43
Ibid.« p. 446.
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official controlled trade because the community saw in

those efforts economic benefits. The official of the

late eighteenth century did not control price because

such control had come to be frowned upon.

Thus the absence of restrictions at the

beginning of the nineteenth century was merely
recognition of the theory of laissez faire as the

doctrine of the world of trade and commerce.

All of which is elementary and obvious and would not be

worthy of inclusion but for the fact thatmen have not

always thought that way.

In his third section, Professor Cheadle considers

the question of constitutional restrictions on legisla-

tive regulation of business. Bruce Wyman’s theories form

the basis of much of the discussion as Cheadle probes

into the public-private distinction. Reference is made

both to the strict division into public and private

areas upon which Wyman insists and to Adler’s claim that

all business should be considered public. Cheadle shows

some preference for Adler’s interpretation, but continues:

...
even granted that we have the two

classes, public and private business, as ap-
plicable to those who deal with the public,
yet, since we find that the dividing of the
classes may vary from one century to another,
it is little more than a matter of nomen-

clature that is settled; it amounts to this,

4/f
Ibid.. p. 557.
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that we reserve the term "public calling” for

such callings as the law sees fit to put under

affirmative regulations and retains (sic) the

name private for other businesses. The essen-

tial inquiry is as to the power of the legis-
lature to shift callings from the so-called

private to this public class and to determine

the amount of regulation which may be put upon

any business,whether "public” or "private.” and

the basis upon which it may be exercised.As

After a consideration of the cases dealing with "public

interest,” the Insurance case being the last major ruling,

Cheadle concludes that the legislature is not bound by

any considerations of virtual monopoly in making its

decisions. Nor must an industry be under the duty to

serve all to have its rates regulated. In his opinion,

the principles that govern and define the limits of pro-

per legal action may be summed up in this quotation.

... that the legislative body may go so far in the

•way of business regulation as the needs of society
may demand and the opinions of society warrant.^

Cheadle does not quarrel "with Wyman’s belief that virtual

monopoly is a sound basis for interference; he does object

to his assumption that it is the sole justifiable basis of

interference. Indeed, he points out that, if the com-

munity someday thinks it 'wise, competition might become

. p. 566.

46Ibid.. p. 579.
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a basis for interference.

What then, is the substance of the “funda-
mental right” of private business? Can it be in

its last analysis, more than this that the leg-
islature may not wantonly outrage the sense of
what is just in the community nor disregard the in-
terests of that society?^

Professor Cheadle’s articles are well-reasoned

and documented. Since a treatment such as this must avoid

the documentation and confine itself primarily to the con-

clusions, a certain amount of injustice to the author is

unavoidable. Partial recompense may be made by giving

his conclusion in full.

To sum up: our contention is that the ques-
tion whether a given business may be deemed af-

fected with the public interest and regulated
by the government is a matter for determination

by the legislature as the policy-determining
branch of the government; that the determina-

tion may be a mere declaration of an existing
fact under old policies or it may be the fixing
of a new policy affecting new businesses because

of urgent social and economic demands; that such

determination, if made in good faith, does not,
in its effect upon any business, violate the

fifth or fourteenth amendments of the federal

constitution; that the fact of monopoly is sig-
nificant only as one among many possible social

and economic situations that may be considered

by the legislature in adopting its policy; and

finally, that such legislative determination

should be upheld by the courts unless the latter

47
Ibid., p. 532
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can say that in view of all conditions, social,
economic and physical, that the determination

could not have been made in good faith.

Harleigh H. Hartman

In 1920 an essay was published by Harleigh H.

Hartman,a Lecturer in Public Utilities at Northwestern

University School of Law. The essay, entitled, Fair

Value, had been granted the Hart, Schaffner and Marx

prize, a yearly award to encourage study in economics

and commercial subjects. While Hartman’s main purpose

was to explore the problem of rate regulation, his first

chapter was devoted to a theoretical explanation of the

public-utility concept itself.

It was to a case decided by the Supreme Court

three years prior to the Munn decision that Hartman went

for his main argument. In Qlcott v. The Supervisors the

court had said

Whether the use of a railroad is a public
or a private one depends in no measure upon
the question who constructed it or who owns

it. It has never been considered a matter of

any importance that the road was built by the

agency of a private corporation. No matter

4g
lbid.. pp. 584-5.
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who is the agent, the function performed is

that of the state. Though the ownership is

private the use is public. So turnpikes,
bridges, ferries, and canals, although made

by individuals under public grants, or by
;

~

companies, are regarded as publici juris.^

To be sure, this was a case involving the power of eminent

domain and turned on the question of public use. as dis-

tinct from public interest as developed in the Munn case.

Yet the idea was there; Hartman and many following him have

emphasized that the distinctive characteristic of public-

utility industries is their performance of essentially

public functions. He considered the attempt to base the

decision in the Munn case primarily upon the monopoly

theory as "superficial, misleading, and unjustifiable.”

That case and its cited authority, if one

will pause to go below the language of the opin-
ions, clearly premises the regulation of public-
service companies on the public nature of the
business which, because the welfare of the com-

munity at large is at stake and the State is
forced practically to guarantee the service, both
as to quality and price, assumes the character
of a governmental function. The construction and
maintenance of transportation agencies and the
provision of adequate water and lighting systems
is a public duty. The power of the State to con-

duct the service is unquestioned. When the State
waives its right to serve and an individual as-

sumes the duty, he volunteers to do the work of

49
Qlcott v. The Supervisors. S 3 U. S. 675,

p. 695*
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the state. The basis of regulation is to be

found in the governmental nature of the serv-

ice
.

Hartman also rejected the attempt made by some writers to

base regulation upon the franchise privilege, the grant

51
of the power of eminent domain, and state aid. These

privileges he states, are the result of the public

nature of the business (as is regulation).

The undertaking is not public because
such concessions are granted. The privileges
are extended and regulation is enforced because
the business is public.^

Here Hartman is advancing the same argument as Wyman,

the only difference being the reason for the public na-

ture of the business. For Wyman it was monopoly; for

Hartman it was because the function performed was

governmental in nature.

Such an interpretation leaves much unexplained.

Ignoring the obvious question of how to distinguish be-

tween governmental and non-governmental functions, one

still might note that Hartman’s theory does not include

such businesses as insurance companies and stockyards.

Fair Value. pp. 15-16.

not mentioning him by name, Hartman
probably had Burdick in mind here.

52Hartman, op. cit.. p. 17 (in footnote).
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he -was assisted in overcoming this shortcoming by Mr.

Justice Brewer 1 s opinion in Cotting v. Kansas City Stock-

-53
yards Co. in 1901. Brewer had distinguished between

the regulation of a business which is engaged in perform-

ing a governmental service and the regulation of a busi-

ness which is "affected with a public interest" yet which

is not discharging a purely public service.

Following the lines of this decision, Professor

Hartman was able to distinguish between public utilities

(public business privately conducted) and private businesses

which have become "affected with a publuc interest" and

thus subject to regulation. These latter industries may be

required to serve at reasonable rates; for, even though

they do not exercise governmental functions,"because of

their power to alter existing conditions of production

and distribution," they "have a direct influence upon the

public welfare."s4

Here is one of the first observers to distinguish

between the concepts of public utility and of public in-

terest. Such distinctions soon were to become part of

every logically consistent observer’s theoretical explana-

53i83 u.S. 79.
54

Hartman, op. cit., pp. 24-5*
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tion. The catalytic effect of the Munn case had worn

away. The earlier justifications of public regulation

could no longer adequately explain the entire area of

regulation. From the time of the Insurance case, each

logically consistent (and there were many who were not)

writer was forced to choose between two paths. Either he

confined himself to theories of limited scope (as Hartman

did) and admitted he was no longer covering the whole

field of regulation, or he dropped the earlier theories

and broadened his concepts to keep pace with the ever-

expanding area of regulation itself. The next writer to

be considered chose the latter course.

Rexford G. Tugwell

One of the most comprehensive surveys of the

public-interest concept was that made by Rexford G. Tug-

well for his doctoral dissertation in 1922.55 Before

examining it, it might be well to note that the public-

interest concept was in its most expansive period at the

time Tugwell wrote. While the last major case was the

55
The Economic Basis of Public Interest. It

was written at the University of Pennsylvania.
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Insurance case, there had been other minor cases which seemed

to indicate that the area included by the concept would

continue to expand. Block v. Hirsh, decided in 1921, had just

upheld emergency rent control in wartime Washington, D. C.

Mr. Justice Holmes, speaking for a five to four court, had

ruled:

The general principle to be maintained is
that circumstances have clothed the letting of

buildings in the District of Columbia with a

public interest so great as to justify regula-
tion by law. Plainly circumstances may so change
in time or differ so in space as to clothe with
such an interest what at other times or in other

placesz-would be matters of purely private con-

cern.
j 0

Also, the Kansas law declaring that the food, fuel,

transportation, and clothing industries were affected with

a public interest, which was soon to be declared unconsti-

tutional by the Supreme Court, had just been upheld by a

lower court.* Thus Tugwell was viewing the concept at

its peak, before the restrictive period began.

In his preface Tugwell attempts a distinction

between public utility and public interest. By 1920,

the term public utility had more or less taken on the

256 U.S. 135, p. 155• Justice McKenna f s

dissent in this case has been mentioned in connection
with the Insurance case.

'State v» Howat. 109 Kan. 376.
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interpretation given to it by Bruce Wyman. But the Insur-

ance case did not follow the Wyman formula. Rates were

regulated, but the company was not made to assume the

obligation of service to all comers. Thus, it was not a

"true" public business in the meaning of the term which

Wyman had given it. An additional distinction needed to

be made, and Tugwell attempted to make it on the basis of

the difference between regulation under the common law

(primarily by courts) and under the police power (by

legislatures). Public utilities, according to Tugwell,

are those industries which can be regulated directly by

the courts, without legislative action, and be made to

serve all who come without discrimination with adequate

service at reasonable rates. But the legislature may

also enter this field and regulate these industries; this

does not change their status they are, nevertheless,

quasi-public and public utilities. However, the legis-

lature may also regulate some industries not subject to

common-law rule. In Tugwell f s own words

And too, it must be added, if the distinc-
tion is to be made clear, legislative regulation
may apply also to businesses which are not public
utilities in the sense that they are quasi-public
under common law rule. If we are to consider them
as public utilities, it will be because we feel
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that the imposition of the obligations to per-
form the duties of quasi-public business

them to all intents and purposes quasi-public.^

This is a partial rather than a complete distinction.

Even those industries regulated solely by the legislature

under its police powers, industries not subject to common

law regulation by the courts, may find themselves considered

59
"to all intents and purposes quasi-public."

As already noted, the Insurance case had implied

that the concept was much broader than Wyman f s early writ-

ings indicated, but somehow the distinction which had be-

come necessary was difficult to make. It might be noted

that the distinction was more necessary in some cases

than in others. Tugwell, for instance, was dealing with the

entire area of regulation. He had broadened his sights to

keep pace with the concept. He could have avoided the

distinction completely, but, because he recognized a dif-

ference, he pointed it out in his preface.

With those who were more interested in the con-

cept as a limiting factor than was Tugwell, the making of

a distinction created a real dilemma. Adequate theoretical

rrt

? Tugwell, op. cit.. p. vii*

59Note== that Tugwell refers even to these as "pub-
lic utilities."
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justification had been developed for regulation along

"public utility" lines, but if "public interest" were set

free from "public utility," what would be its theoretical

justification? Or, more to the point, would its justifica-

tion be subject to the same precise limitations which had

been worked out for "public utility" regulation? Public

utility regulation had become "safe." Even the most doc-

trinaire exponent of laissez faire had accepted it. But

a broader "public interest" type of regulation, divorced

from the public-utility pattern, would be subject to the

same dangers Justice Field had foreseen in the Munn case

it might open wide the doors to regulation of all prices.

For this reason, many of the writers following the Insur-

ance case were reluctant to admit that the court had in

fact departed from what had come to be the accepted pat-

tern of utility regulation. The terms public utility and

public interest thus entered a confused period wherein

they would be treated as representing sometimes the same

and sometimes two different groups of industries. If this

violates taxonomic orderliness, it is because the terms

represent concepts arising not from an orderly nature

but from institutional beliefs straining to adapt them-

selves to new industrial activity.
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Much of Tugwell 1 s dissertation concerned itself

■with an examination of the prevailing theories of public

interest. Bach of these was found wanting and he was

forced to develop his own theoretical justification. Ad-

ler’s theory that all business was public was felt to be

no solution. It would render all business subject to regu

lation by the courts, make unnecessary any exercise of

the police power by the legislature, and still would not

answer the question which business should and should not

be brought under rate control. Hartman.1
s theory of dele-

gated government obligation, while it might explain the

difference between public utility and public interest,

clearly did not adequately cover such industries as in-

surance which had lately been brought under regulation.

Both Burdick and Cheadle were considered by Tugwell to

have developed theories of legislative determination.

While Tugwell felt these theories might in the long run

prove correct, they did not explain the situation as it

existed at that time when the courts and not the legisla-

tures had the final say in regulation.

Bruce Wyman f
s monopoly theory also had short-

comings, but Tugwell felt that despite them he had come

closer to an understanding of the concept of public inter-
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est than any of the others. It is true that the courts

have not used it as the sole determining factor; yet

Tugwell felt that monopoly, construed broadly enough,

might be the real cause of the situation which led the courts

to condone regulation. To be so, monopoly must be consider-

ed to include not only the typical one firm producer in

a given market, but also those situations where a "quiet

understanding of the sellers" succeeds in obtaining con-

trol over price.
;

Yet he felt that Wyman still had not

put his finger on the crux of the problem. While it is

true that a theory of monopoly (defined broadly so as to

include all control over price) might bring about a situ-

ation which would cause the courts to condone regulation,

Tugwell felt that it was the situation rather than the

cause which influenced the courts. Then he presented his

own theory.

The courts -will permit regulation of business

when a consumer disadvantage appears. This, insists

Tugwell, is what is meant by the phrase "affected with a

60
Here Tugwell is anticipating the theories

of monopolistic and imperfect competition soon to be
forthcoming.
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public interest.” This disadvantage consists in a harmful

rate of charge or an unreasonably poor standard of serv-

ice to which the consumer is compelled to resort or do

without. It can not be inferred from the size, extent,

or nature of the business but depends upon whether (l)

the commodity dealt with is a necessity and (2) whether

from a given market situation harm to the consumer emerges

which is not reachable under the public health parts of the

police power. The presence of a consumer’s disadvantage

creates the ’’public interest” and causes the courts to

allow action to correct this disadvantage. The problem of

the kind of regulation is secondary. It may be under the

common law enforced by the courts or under the police power

enforced by the legislature. The distinguishing element

is the situation which brings about regulation, and that sit-

uation is the existence of a consumer’s disadvantage.

Rexford Tugwell’s theory was an excellent one

and served to explain much about the public-interest concept

as it was in 1922. He saw it after the Insurance case and

before the limiting cases of the late 1920’5. Indeed, as

had been pointed out, even the Wolff case had just been

favorably dealt with by a lower court. Tugwell read the

signs as he saw them. Public interest was a broad, per-
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missive concept, ready to be applied whenever a situation

arose which placed consumers at a disadvantage. It fol-

lowed no strict course, stayed within no rigid boundaries.

It stood ready to help correct the balance whenever con-

sumers found themselves being treated unfairly because of

a power situation in the market.

Had the courts followed the course which Tugwell

thought they were pursuing it is possible that much of the

later controversy leading to the Nebbia case could have

been avoided. But he had neglected to include in his theory

a very important aspect of the concept an aspect which

had been present since the Munn case and which was soon to

become dominant. Not only was the concept permissive, it

was also restrictive. It was this restrictive aspect ignored

by Tugwell, which was soon to exert itself so dogmatically

that it eventually would make the destruction of the entire

concept necessary. Optimistically, Tugwell had neglected

this restrictive aspect and thus could not forsee the turn

the concept soon was to take.

Martin G. Glaeser

In the 1920 f
s textbooks on public utilities writ-
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ten from the economic point of view began to appear. Prior

to this time public-utility volumes had been.confined to

legal text and case books (such as the ones written by

Bruce Wyman) and to detailed manuals on rate regulation

prepared for the guidance of the various public-utility

commissions which were making their appearance through-

out the country. Most of the early economic textbooks

were limited in their theoretical coverage, devoting

most of their attention to the enticing problems of val-

uation and rate regulation. However, there was one

notable exception. In 1925 Professor Martin Glaeser

had published an article in the newly formed Journal of Land

and Public Utility Economics entitled, "The Meaning of

Public Utility A Sociological Interpretation."" It

was an excellent attempt at an explanation of the concept

and drew heavily upon economics, sociology, and history in

its analysis. Two years later, the article formed the

basis for much of the theoretical explanation in Glaeser 1
s

textbook, Outlines of Public Utility Economics> From the

point of view of the present study, this is the most useful

6l
Vol. I, p. 176.
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of the textbooks of the twenties because of its full and

complete treatment of the theoretical basis of the con-

cept .

The distinction between public interest and

public utility was present also in Glaeser f s writings.

Rexford Tugwell had centered his interest on the broader

concept public interest. Professor Glaeser devoted

his attention to the more narrow one public utility.

At the basis of his concept of public utility was the

acceptance of a distinction between private and public

functions. He is not precise in this distinction, pre-

ferring rather general definitions. Thus he points out that

some economic activity is carried on by governments for

the common benefit, but that most activity is carried on

by private businesses.

Speaking generally, public activity is car-

ried out under the compulsion of the state while

private activity is left to the free will or

volition of the individual. Services which are

essential to society are therefore owned or

regulated by government. For convenience we

may call them "public functions." All other
economic services are left to private initia-

tive, and may thus be called "private func-
tions."^

62
Outlines of Public Utility Economics. p. 5*
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Where do public utilities fit into this picture? When

"public functions" are rendered by private enterprises

under public regulation the term public utility has come

to be applied. At this point, the only definition given

for public functions is that they are "essential." They

are services which "must be performed by someone, either

by the public collectively or by private parties under

governmental authorization."

. Here Glaeser seems to be accepting the Hartman

theory of delegated governmental function as being the

basis of public utility. However, like Hartman, he real-

ized that it was too limited in scope to include other

industries which also were subject to regulation. To

overcome this shortcoming, Glaeser calls attention to a

group of "twilight zone" industries industries which

perform private rather than public functions but upon

which the community has become so dependent that the

state takes a hand in controlling them. These industries

are "affected with a public interest" but do not perform

public functions and thus are not classified as public

utilities. It is possible for them to become true public

utilities, however, as Glaeser points out:
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When government does undertake to say that

the degree of public interest has become such that

it is willing to treat them as public functions,
they become public utilities in the true sense.

To illustrate his classifications, Professor Glaeser

presented them in the diagrammatic form shown on

page 225* Professor Glaeser is quick to point out that

these classifications are not fixed. The lines between groups

are constantly shifting. Nowhere is there a convenient

perforation separating public from private functions. The

content of each category is dependent upon the civiliza-

tion of the time and place under analysis. In fact, one

of Professor Glaeser 1 s favorite designations of public

utility is that of a "fixed concept with a changing con-

tent." 4 To illustrate this changing content, Professor

Glaeser points out that

... the industries at any one time recognized
as "affected with a public interest” are not

necessarily the industries which may legally
classified as public utilities at another time. c 5

£ o

,;>Both the quotation and the following diagram
are found in Outlines of Public Utility Economics, p. 6.

6L
*lbid.. p. 179.

6 5
''lbid.. p. 179* This is a typical example of the

interchangeable use of these two terms. After pointing out

earlier in his book that "affected with a public interest”
is broader than "public utility," here he uses them synony-
mously.
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The social nature of the concept is recognized by Glaeser

as he emphasizes that it is the industrial and political

situation as mirrored in pubhcopinion which determines,

(a) the number and kind of industries classified as public

utilities, (b) the elaboration of the system of rights and

duties which make up the institution, (c) the regulating

agencies and instrumentalities employed (court decrees,

charters, franchises, and legislative statutes), and (d)

the subordinate administrative standards which are evolved

in practice. The amount of social inertia, the pressure of

the economic environment, and the influence of intellectual

progress all are determining factors which shape the de-

velopment and application of the concept. The growth and

extension of monopoly, war and other situations creating

special emergencies, conservation of natural resources, and

the issue of public ownership also are factors to be con-

sidered.

If, as Glaeser has indicated, the industries which

make up the concept, the precise rights and duties which are

assessed those industries, the instrumentalities of regula-

tion, and the administrative techniques of regulation all

are relative to the particular time and place under study,

and indeed, in the last analysis, subject to the vagaries of

public opinion, one might well inquire what about the con-

cept is fixed?
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Professor Glaeser would answer, the concept it-

self. It is a fixed concept with a changing content. The

fixed element is the belief that the economy is made up of

two sectors, one public and one private. That there exists

a group of industries which have to be treated "differently"

from the rest of the economy is the one thing upon which all

can agree. Glaeser would add that the central principle

running through the "different" treatment accorded "public"

industries has its roots in the feudal concept of relation. 66

Private businesses find their relations to others defined by

the legal transactions into which they have entered. Public

businesses find their relations to others defined by the

very fact that their status is public. The rights and duties

accrue because of that status. Public utility

... becomes a highly abstract conception of cer-

tain relationships embracing certain definable rights
and duties. What the medieval jurist, as well as the
modern jurist, means when he says that certain em-

ployments are public employments is this: that the

objects of property engaged therein are "affected
with a public interest” and that he wants these em-

ployments to be cast within the mold of relation-
ships which will insure their being carried out

successfully.67

°°See Chapter Two of this study for a discussion
of this feudal concept.

of Public Utility Economics. p. 172.



228

What were these definable rights and duties? They were

largely as Wyman had stated them: public businesses must

serve adequately without discrimination and at reasonable

rates all who come. To Wyman, Glaeser, and other observers

almost without exception, these duties constitute the core

of the public-utility concept.

But here preciseness ends. By this time it had

become obvious that no single theory could account for the

reasons why particular industries were declared ,tpublic. ,,

Many theories had been advanced. Glaeser absolves his

academic responsibilities by mentioning most of them.

Among the reasons cited for inclusion were natural limita-

tions as to source of supply (sole control of a water supply),

other conditions facilitating control of the market (gas,

electric, and other local "utility** services), scarcity of

advantageous sites (grain elevators, wharves), limitations

of time, (the immediate need for taxi service or quarters in

the local inn), and, finally, any situation in which effectual

competition can not control the market (huge capital outlays

with decreasing-cost operation). All these reasons, Glaeser

notes, have been used to justify clothing a business with

public status.

These were the reasons as given by the courts;

Glaeser felt that the economic causes were considerably
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more simple. Two conditions had to be present. The service

supplied must be essential and monopoly must be present.

Neither by itself is enough, both must be present. Housing

is an essential service, yet, in normal times, it is not

monopolized. It should not be considered a public utility.

Conversely, monopolization of a luxury will not call forth

regulation,

... for public opinion is the final arbiter in

the selection of those common economic needs whose

monopolization engenders regulation.6B

This constant recognition of the social nature of the de-

cision to regulate sets Professor Glaeser apart from the

mechanistic interpretations of most of his predecessors

and many of his contemporaries. Beyond this, though, his

interpretation was a typical one in the nineteen twenties,

and has been given in some detail here mainly for that rea-

son. Just as Tugwell had analyzed the whole field of pub-

lic interest at its most expansive peak, so Glaeser presented

in his interpretation the basic tenents of the public-utility

concept at a time when it too was accepted without question.

Both had benefited greatly from the scholarship which had

preceeded them and were less dogmatic in their presentation

of it. Neither foresaw the restrictive period which was to

68
Ibid.. p. 179-
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come forcing readjustments to be made in both their

theories.

That restrictive period must now be examined*



CHAPTER VII

LEGAL FORMALISM v. LEGAL PRAGMATISM

In the second half of the decade of the twenties,

two points of view concerning the public-interest concept

were brought into dramatic conflict with each other. On

the one hand stood those of a formalistic bent who would

accept the idea of a public-interest concept but would have

it apply only to a limited number of industries those

which conformed generally to the public-service classifica-

tion as developed by Professor Wyman. True, some industries

already within this category did not conform exactly to

Professor Wyman’s specifications, and this led to rather

agonizing attempts to explain their inclusion, as will be

noted in some of the cases considered in this chapter. The

other point of view, professed by those of more pragmatic

inclinations, looked upon the public-interest concept in a

less restrictive light. To them, it was simply a designa-

tion to be given those industries which, for some reason

various communities had seen fit to bring under rather ex-

tensive regulation. Regulation not being as distasteful to

them, they were not so concerned with limiting it through

narrow definitions of the concept itself.

231
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It is true that these two points of view were

distinguishable as early as the Insurance case in 1914,

but they were not to be brought into violent contrast un-

til the Tyson case in 1927. The peculiar nature of the

two intervening major cases was such as to conceal the

basic conflict lying semi-dormant within the court and

within the economy itself. Block v. Hirsh was viewed by

all as concerned with purely temporary measures. The

other, the Wolff case, managed to side step the public-

interest question and is of importance mainly because of

Chief Justice Taft T s attempt to define once and for all

what is meant by an industry naffected with a public

interest.’ 1

The Wolff Case

Of all the cases involving the public-interest

concept, the Wolff case has a unique claim to fame: the

decision of the court was unanimous!

In 1920 the Legislature of the State of Kansas,

in special session, had declared the food, clothing, fuel,

transportation and public-utility industries to be affected

with a public interest and had set up an industrial court

with power to resolve wage disputes in those industries.



233

The Charles Wolff Packing Company, a recipient of such

action, appealed a wage settlement to the Supreme Court

of Kansas and then to the U. S. Supreme Court. The

Supreme Court was asked to pass upon the validity of this

legislation. This the court was able to do in 1922 in a

decision of unusual brevity.

With exemplary courage Taft proceeded to meet

head on the question whether the preparation of food is

affected with a public interest by defining that somewhat

nebulous concept. His attempt warrants quotation in full:

Businesses said to be clothed with a public
interest justifying some public regulation may
be divided into three classes:

(1) Those which are carried on under the
authority of a public grant of privileges which
either expressly or impliedly imposes the affirma-

tive duty of rendering a public service demanded

by any member of the public. Such are the rail-

roads, other common carriers and public utilities.

(2) Certain occupations, regarded as exception-
al, the public interest attaching to which, recog-
nized from earliest times, has survived the period
of arbitrary laws by Parliament or colonial legis-
latures for regulating all trades and callings.
Such are those of the keepers of inns, cabs, and

gristmills.

(3) Businesses which, though not public at

their inception, may be fairly said to have risen
to be such, and have become subject in consequence
to some government regulation. They have come to

hold such a peculiar relation to the public that
this is superimposed upon them. In the language
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of the cases, the owner, by devoting his business
to the public use, in effect grants the public an

interest in that use, and subjects himself to pub-
lic regulation to the extent of that interest,
although the property continues to belong to its

private owner, and to be entitled to protection
accordingly. 1

As McKenna before him had discovered, the concept can best

be defined by listing what it includes.

Of what actual significance are these classifica-

tions? To begin, rather than defining the concept and fur-

nishing standards for its future extensions, the classifi-

cations themselves really amount to little more than an

admission that precise criteria are lacking. Broken down

to the bare essentials, what Taft is saying is that we reg-

ulate some industries because of the special privileges

we grant them, others because we have done it so long it

has become generally accepted, and others because only re-

cently have we found it necessary to do so. The classifi-

cations themselves still do not provide a touchstone with

which one can determine if an industry is "affected with a

public interest.”

What Taft actually had done was to isolate those

industries about which controversy was likely to arise from

1
Wolff Packing Co. v. Court of Industrial Relations

of Kansas. 262 U.S. 522, p. 535* Citations omitted.
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those in which regulation was accepted without question.

In so doing he gave belated recognition to a distinction

between public-utility and public-interest industries. 2

"Public utility" was now relegated to the status of a

sub-classification under "public interest." It is

interesting to note, however, that the terms continued

to be used interchangeably by many.
3 But isolating

the area of controversy does not necessarily tend

to resolve that controversy. The vagueness which had

surrounded the entire concept was now concentrated in

Taft’s third classification which was still nebulous

enough to be all things to all people. This was one rea-

son the decision was unanimous. There was nothing in Taft’s

classification itself to alienate either the formalist or

the pragmatist. In short, Taft’s third classification was

subject to as many different interpretations as the entire

concept had been before Taft’s opinion. Yet this was the

classification which Mr. Justice Sutherland was to make the

basis of his decisions in the Tyson. Ribnik and New State Ice

2
Mr. Justice Brewer’s public use-public interest

distinction in his Budd dissent had evolved into something
similar to this in his opinion in Dotting v. Kansas City
Stockyards Co., supra. p. 211. Such a distinction was also

present in the writings of Hartman, Tugwell, and Glaeser,
in the Kansas legislation, and was implicit in the Insurance
case and in Block v. Hirsh.

is not difficult to understand. As was pointed
out in Chapter One, from one point of view (the right of the

community to regulate) distinctions between the two were not

essential.
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cases. This classification, by itself, could not serve

as a basis for decision; it could serve only as a beginning

point for analysis. This it did, both for Chief Justice

Taft in the Wolff case and for Sutherland in later cases to

come. Nor could it control the lines the analysis would take.

As we shall see, Taft and Sutherland made quite different

use of it.

Taft’s next step in the Wolff opinion was a more

decisive one, and in taking it he selected a course which

would lead to eventual disagreement with the pragmatists

on the court. Counsel for the State of Kansas had urged

that the right to clothe an industry with public interest

rests with the legislature and should be interfered with

by the court only with clearest reasons to the contrary.

This Taft could not accept and he made his position clear

with the statement,

The mere declaration by a legislature that a

business is affected with a public interest is not
conclusive of the question whether its attempted
regulation on that ground is justified. The cir-
cumstances of its alleged change from the status

of a private business and its freedom from regula-
tion into one in which the public have come to have
an interest are always a subject of judicial inquiry. 4

%ollf v. Industrial Court, op. cit.« p. 536.
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In Taft’s opinion, to allow industries to be clothed with

a public interest by mere legislative declaration would

be "running the public-interest argument into the ground"

and could constitute a "revolution in the relation of govern

ment to general business."s The question was one for judi-

cial, not legislative decision. It will be remembered that,

in general, those influenced by the pragmatic point of view

have been more tolerant to legislatures and more cautious

about the courts entering into the area of policy making.

Taft himself was not unsympathetic to this view. In his

dissent from the majority opinion in Adkins v. Childrens

Hospital, handed down just two months earlier, Taft had

emphasized

But it is not the function of this court to

hold congressional acts invalid simply because

they are passed to carry out economic views which

the court believes to be unwise or unsound. 6

slbid.. p. 539*

u
26l U.S. 525, p« 562. In this case the court

held unconstitutional a law setting minimum wages for
women and children in the District of Columbia. It is
also interesting to note that in this case Taft objected
to drawing a distinction between control of wages and con-

trol of hours. Yet later he was to join with Sutherland

in drawing a sharp distinction between control of price
and control of other terms of a contract, allowing the
latter but prohibiting the former. This point is consid-
ered in more detail later in this chapter.
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It must be assumed that Taft’s position was midway between

the two points of view. He was not consistently pragmatic

or formalistic, but tended to be influenced by both ap-

proaches .

The next portion of the decision would tend to sub

stsntiate this observation. Having taken the judicial reins

firmly in hand, Taft proceeded to the question of the nature

of the food industry.

Since the adoption of the Constitution most busi-

nesses had been supposed to be free from price regulation.

Also, most businesses may sell or not sell as they see fit,

whereas quasi-public occupations (with a few exceptions --

insurance, for example) do not have this right. In almost

all the businesses in the third heading, it was the indis-

pensable nature of the service and the possibility of exor-

bitant charges and arbitrary control which have brought

about regulation. Taft recognized that the food industry

had become large scale and that regulation along health and

sanitary lines was justifiable. But never had wages or

prices been fixed as in some other industries, "where

monopoly prompted."

There is no monopoly in the preparation
of foods. The prices charged by plaintiff in

error are, it is conceded, fixed by competition
throughout the country at large. Food is now

produced in greater volume and variety than ever
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before. Given uninterrupted interstate commerce,
the sources of the food supply in Kansas are coun

trywide, a short supply is not likely, and the

danger from local monopolistic control less than

ever. 7

With these remarks, Taft seems to be preparing the ground

for a decision that the food industry is not clothed with

a public interest. This, however, he does not do. Rather

does he note the difficulty of establishing a working rule

by which readily to determine when a business has become

clothed with a public interest. The problem must be solved

"by the process of exclusion and inclusion" and the "gradual

establishment of a line of distinction." Then comes the

unexpected statement•that the members of the court

... are relieved from considering and deciding
definitely whether preparation of food should be

put in the third class of quasi public businesses*
noted above, because, even so, the valid regulation
to which it might be subjected as such would not in-

clude what this act attempts.^

Then Taft proceeds into a discussion of types of regulation

in which he points out that merely clothing an industry with

public interest does not determine what regulation may.be

permissible.

'Wolff v. Industrial Court, op. cit.. p. 538. Note

that here, even in discussing non-public utilities, Taft
seems to be using Wyman’s monopoly distinction as his basic
criterion.

Blbid.. p. 539.
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The extent to which an inn or a cab system

may be regulated may differ widely from that

allowable as to a railroad or other common carri-

er. ...The extent to which regulation may reason-

ably go varies with different kinds of businesses.

The regulation of rates to avoid monopoly is one

thing. The regulation of wages is another. A

business may be of such character that only the

first is permissible, while another may involve

such a possible danger of monopoly on the one

hand, and such disaster from stoppage on the

other, that both come within the public concern

and power of regulation. 9

The regulation at hand, as Taft points out, was both compre-

hensive and compulsive. In times of controversy, the in-

dustrial court had the power to set wages and both the em-

ployer and employee must accept them. A single employee

may refuse to work under these wages, but employees collec-

tively may not act against them. To Taft, this seemed to

go beyond simple regulation and involved restrictions which

should be imposed only in truly exceptional situations. The

conditions in the food industry did not seem to warrant sucßn

action.

That Taft was following lines of analysis which

were distinctly pragmatic in nature can not be denied. His

phrasing is different from that which a pragmatist might

use, but the reasoning is similar. He is judging regulation

in terms of the ends sought and effects to be obtained. He

9 lbid., p. 539-
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is trying to determine its constitutionality in terms of

the problem which needed to be solved. It was because he

considered the present legislation unsuited to the problem

to be solved that he declared it The

fact that both Holmes and Brandeis remained silent indicates

that they agreed with him.

It would seem that the unanimity which Taft achieved

was due to this mixture of approaches. This was one of the

few cases in which both paths would lead to the same destina-

tion. From the formalistic point of view the action taken

was beyond the power of the legislature. From the pragmatic,

it probably seemed unnecessary and not called for by the

situation at hand. Taft, by blending both points of view

into his decision, kept both factions in the same camp and

achieved unanimity. But it was a unanimity which would not

be long lasting.

The Tyson Case

The case which was to bring the conflict into

sharp relief concerned the right of a state to regulate

the price ticket brokers could charge for reselling tickets

Note that this finding relieved him of the prob-
lem of deciding the nature of the food industry. Can it be
assumed that an affirmative conclusion concerning the approp-
riateness of the regulation would have automatically carried
with it "public interest" status for the food industry? Were
these two questionsas separate in Taft’s mind as he seems to

make them here?
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to the public. In New York a practice had grown up which

the Legislature considered undesirable and attempted to

eliminate. Ticket brokers had for some time been subscrib

ing for the first fifteen rows of seats to new plays well

in advance of the actual production. This would insure

them of a virtual monopoly of the choice seats at the be-

ginning of the play’s run. Producers and theatre proprie-

tors, anxious for the guarantee which the advance sale to

the brokers afforded, were more than willing to cooperate.

The high prices which the brokers exacted for tickets to

successful productions enabled them to absorb the losses

they incurred on unsuccessful ones.

In 1922, the New York Legislature attempted to

deal with the situation. Possibly taking its cue from the

Insurance case it proceeded to declare,

The price of or charge for admission to

theatres, places of amusement or entertainment,
or other places where public exhibitions, games,
contests or performances are held is a matter

affected with a public interest and subject to

the supervision of the state for the purpose of
safeguarding the public against fraud, extortion,
exorbitant retes and similar abuses.ll

167, Chapter 590, New York Law, 1922.
Quoted in Tyson and Brother v. Banton 71 L. Ed. 721.
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The legislature made no attempt to regulate the price of

the ticket other than to require that the price be printed

on the face of the ticket. However, it did provide that no

broker should resell any such ticket for more than fifty

cents above the price printed on the Tyson and

Brother, ticket brokers, challenged this legislation and

after losing in the District Court appealed to the U. S.

Supreme Court.

Although the specific relief requested -was the

enjoining of the state from enforcing the section which

limited the broker’s margin to fifty cents, counsel for

Tyson and Brother in their argument also attacked section

167 of the law which declared that the price of admission

to theatres was a matter affected with a public interest.

Mr. Justice Sutherland, who spoke for the majority of the

court, centered his opinion around the latter question.

This of course placed the public-interest doctrine at the

very heart of the case (as Taft had avoided doing in the

Wolff case) and brought the split within the court into the

open. Sutherland spoke for himself, Chief Justice Taft,

and Justices Van Devanter, Mcßeynolds and Butler. Justices

Holmes, Stone, and Sanford all wrote dissenting opinions

Ibid., Section 172.
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with Brandeis concurring with Holmes and both Brandeis and

Holmes with Stone.

After stating the basic facts of the case, Suther

land immediately chose the road his opinion was to travel

by declaring that, while the immediate question related

only to the maximum price for which a ticket may be resold,

the real issue was much broader than this.

And since the ticket broker is a mere appendage
of the theatre, etc., and the price of or charge for

admission is the essential element in the statutory
declaration, it results that the real inquiry is
whether every public exhibition, game, contest or

performance, to which an admission charge is made,
is clothed with a public interest, so as to author-
ize a lawmaking body to fix the maximum amount of

the charge, which its patrons may be required to

pay

Thus was the issue joined in such a way as to permit no

side stepping. The case was to be decided on the basis

of the public-interest doctrine.

Reference has been made several times to the fact

that those inclined to restrict the scope of regulation

usually have been the ones who have accepted the public-

interest doctrine (at least after Wyman’s analysis in the

13
Tyson and Brother v. Banton. 273 U. S. 418,

p. 429.
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early years of the century). They have not only accepted

it but have been largely responsible for its elevation

to the status of a separate doctrine. It will be remembered

that Chief Justice Waite considered it merely as a part of

the police power. By the end of the century it had begun to

take on most of the attributes of a separate doctrine and

the right to regulate price was no longer normally-considered

a part of the police The dissent in the Insurance

case accepted and emphasized the public-interest concept

as a separate doctrine. Justice Sutherland further re-

enforces this aspect of the concept early in his opinion

in the Tyson case when he differentiates between the regu-

lation of price and the other aspects of a business.

The authority to regulate the conduct of a

business or to require a license, comes from a

branch of the police power which may be quite
distinct from the power to fix prices. The lat-

ter, ordinarily, does not exist in respect of
merely private property or business but exists
only where the business or the property involved
has become "affected with a public interest .

11

Having thus chosen the playing field and outlined the ground

point is discussed in the section of Chapter
Five devoted to the Budd case.

15
Tyson v, Banton, op. cit.. p. 430. Citations

omitted.
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rules, Justice Sutherland proceeded to the analysis. Price

is to be treated separately and can be regulated only through

the public-interest doctrine. What is the doctrine?

Sutherland admits to its vagueness, pointing out

that its meaning "cannot be exactly defined; it can only

be approximated." Size or importance alone is not enough

to cause an industry to qualify. Nor does the legislature

have the power to declare an industry "public." Here

Sutherland quotes Taft’s opinion in the Wolff case to the

effect that the matter is one which is always open to judi-

cial inquiry. He then continues to draw upon the Wolff

case by quoting Taft’s threefold classification of indus-

tries "affected with a public interest," and concludes

that if theatres belong at all it must be in the third

classification.

Do they belong? To answer this question he re-

views the main cases dealing with the concept. The Munn,

Budd and Brass cases are discussed with much emphasis on

the requirement that the property must be devoted to a use

in which the public has an interest. While this serves

nicely in the elevator cases,, it leaves him with the

"propertyless” Insurance case to explain. This he does

with the help of extensive quotations from Justice McKenna
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emphasizing the collective nature of the risks and the

public consequences of the policies of insurance. Then

comes the generalization:

From the foregoing review it will be seen

that each of the decisions of this court uphold-
ing governmental price regulation, aside from

cases involving legislation to tide over tem-

porary emergencies, has turned upon the exist-
ence of conditions, peculiar to the business
under consideration, which bore such a substantial

and definite relation to the public interest as to

justify an indulgence of the legal fiction of a

grant by the,owner to the public of an interest
in the use.

10

He then refers to Lord Hale T s statement, that when

private property is "affected with a public interest, it

ceases to be juris privati only," as the guiding principle

accepted by the court in cases of this character and em-

phasizes that

The rule is confined to conveniences made

public because the privilege of maintaining them
has been granted by government or because there
has arisen what may be termed a constructive
grant of the use to the public.

But a theatre does not fit into either of these exceptions.

It is a private enterprise differing greatly from grain

elevators, stockyards, and insurance companies in its rela-

~^lbid.. p. 435.

17
Ibid.« p. 439• Emphasis in the original.
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tion to the public. Sales of theatre tickets are independent

transactions, having no relation to the commerce of the

country or to each other. Each sale stands alone, with

the effect of the sale limited to that particular trans-

action. Theatres are in no legal sense public utilities

and certainly no state of emergency can be said to exist.

Then comes the familiar warning:

If it be within the legitimate authority of

government to fix maximum charges for adnission
to theatres, lectures (where perhaps the lecturer
alone is concerned), baseball, football and other

games of all degrees of interest, circuses, shows
(big and little;, and every possible form of

amusement, including the lowly merry-go-round with
its adjunct, the hurdy-gurdy, it is hard to see

where the limit of power in respect of price fix-

ing is to be drawn.l®

It is true that abuses exist in the reselling of tickets

but those abuses must not be dealt with by unconstitu-

tional measures.

Such subversions are not only illegitimate but
are fraught with the danger that, having begun on

the ground of necessity, they will continue
on the score of expediency, and, finally, as a mere

matter of course. Constitutional principles, ap-
plied as they are written, it must be assumed, oper-
ate justly and wisely as a general thing, and they
may not be remolded by law makers or judges to

save exceptional cases of inconvenience, hardship
or injustice. y

18
Ibid., p. 442.

19
Ibid., p. 445.
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Mr. Justice Sutherland concludes that the New York leg-

islation contravenes the Fourteenth Amendment and that the

decree of the lower court must be reversed.

It is now possible to compare the Taft and Suther

land approaches. Both were an attempt to determine if a

specific industry was "affected with a public interest"

as set forth under Taft’s third classification in the

Wolff case. Thus both began from the same point. For

the first part of the analysis they travelled the same

road; both agreed that the question was one to be settled

by judicial rather than legislative inquiry. But here

their paths separated. Taft considered at length the con-

ditions in the food industry in Kansas and decided that,

irrespective of public or private status, the regulation

at hand was not permissible. Sutherland, on the other

hand, compared theatres with grain elevators, insurance

companies, and public utilities and came to the conclusion

that theatres were private; but nowhere in his decision

did he discuss the evils to be corrected and the appro-

priateness of the legislation at hand to that task. The

finding of "privateness" rather than "publicness" was made

without regard to the specific situation existing in the

selling of tickets which the legislature was trying to
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correct. It was an independent decision, based on the

"nature" of the business. Only after the controlling de-

cision had been made (that theatres were private in nature)

did the fact that evils existed even enter his decision.

That such evils exist in some degree, in con-

nection with the theatrical business and its ally,
the ticket broker, is undoubtedly true, as it un-

fortunately is true in respect of the same or

similar evils in other kinds of business. But evils

are to be suppressed or prevented by legislation
which comports with the Constitution, and not by
such as strikes down those essential rights of

private property protected by that instrument

against undue governmental interference.
u

Under this system of analysis, the right to regulate

depended upon a finding of ’’publicness," and the specific

evils to be corrected and the appropriateness of the cor-

rective legislation were not considered as relevant fac-

tors to be considered in the making of that decision.

Sutherland’s approach was formalistic. Taft’s

was formalistic but with enough of the pragmatic element

that (especially in view of the extent of the regulation

attempted in the Wolff case) he carried the whole court

with him. What then was the pragmatic approach to the ques-

tion of public interest? As the majority adopted the formal

20
ibid.. pp. 442-3*
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istic approach, the pragmatists broke away and gradually,

case by case and dissent by dissent, they began to develop

their approach. It was in the Tyson case that Justice

Holmes took the first step in a dissent which has come to

be regarded as a literary masterpiece.

In an opinion as brilliant as it was brief,

Holmes found his way through the maze of words which long

had obscured the public-interest concept and dissected it,

laying it bare for all to see.

We fear to grant power and are unwilling to

recognize it when it exists
...

When legislatures are held to be authorized
to do anything considerably affecting public
welfare it is covered by apologetic phrases
like the police power, or the statement that the
business concerned has been dedicated to a public
use ...

... police power often is used in a wide sense

to cover and, as I said, to apologize for the gen-
eral power of the legislature to make a part of the
community uncomfortable by a change ...

I think the proper course is to recognize that
a state legislature can do whatever it sees fit to

do unless it is restrained by some express prohi-
bition in the Constitution of the United States or

of the State, and that courts should be careful
not to extend such prohibitions beyond their obvious

meaning by reading into them concepts of public policy
that the particular court may happen to entertain ...

... the notion that a business is clothed with
a public interest and has been devoted to the public
use is little more than a fiction intended to beautify
what is disagreeable to the sufferers. The truth seems



252

to me to be that, subject to compensation when

compensation is due, the legislature may forbid

or restrict any business when it has a sufficient

force of public opinion behind it ...

I am far from saying that I think this particu-
lar law a wise and rational provision. That is not

my affair. But if the people of the State of New
York speaking by their authorized voice say that

they want it, I see nothing in the Constitution of

-fche United States to prevent their having their
will. 21

Judicial self-restraint and deference to legislative judg-

ment underlie every line of the dissent. But it is more

than that. His characterization of the public-interest

concept is simple and obvious, yet Holmes was the only

one on the court who was able to see and describe it

thusly. Reading the dissent, one is reminded of the little

boy in the Anderson fairytale who cried out, "Why, the

king has on no clothes at all!"

Holmes spoke in generalities, Stone f s objections

were specific, and confined to the case at hand. He agreed

with Sutherland that "constitutional principles, applied

as they are written, it must be assumed, operate justly

and wisely as a general thing, and they may not be remolded

by lawmakers or judges to save exceptional cases of incon-

venience, hardship, or injustice." But he could find nothing

Ibid., pp. 445-7. Holmes would not even insist
that the industry be an essential one. If the people wished
to regulate it that was enough, for him.
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in the Constitution, the case, or the common-law develop-

ment of the Fourteenth Amendment which would prohibit the

regulation the State of New York was attempting.

Stone too based his dissent on precedent, but

the sections of the Munn and Insurance cases which he

quoted were those which spoke of public interest in broad,

general terms as something to be utilized whenever the

circumstances seemed to justify it. Then he described the

practices prevalent in the reselling of tickets and pointed

out that the statute was not attempting to regulate the

price of tickets, but only to place an upper limit on the

margin the broker could demand. He criticized the major-

ity opinion for neglecting the specific question and dis-

cussing instead the broader one of whether the theatre

business as a whole was affected with a public interest.

To him, the case was similar to the situation in Munn v.

Illinois where the statute did not set the price of the

product itself but

... was designed in part to protect a large
class of consumers from exorbitant prices made

possible by the strategic position of a group
of intermediaries of a product from producer to

consumer.

22
Ibid., pp. 449-50.
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What of the phrase "affected with a public in-

terest?" Stone felt that it was

... too vague and illusory to carry us very far

on the way to a solution. It tends in use to be-

come only a convenient expression for describing
those businesses, regulation of which has been

permitted in the past. To say that only those

businesses affected with a public interest may
be regulated is but another way of stating that
all those businesses which may be regulated are

affected with a public interest. It is difficult

to use the phrase free of its connotation of legal
consequences, and hence when used as a basis of

judicial decision, to avoid begging the question
to be decided.

Stone, as well as Holmes, had recognized the impotentcy

of the phrase as a basis for decision making.

Supreme Court justices 1 reading is not limited

to previous decisions (and the newspapers). Continually

ideas from other sources find their way into decisions.

It will be remembered that it was in large measure the

concept as developed by Bruce Wyman which became accepted

by part of the court in the Insurance case and which now

seemed to be influencing the majority. But Wyman’s contri-

butions had not gone unchallenged, and soon some of the

concepts developed by later writers were voiced by members

23
Ibid., p. 451.
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of the court. It is not definitely known that Justice

Stone was familiar with Rexford Tugwell's concept of con-

sumer disadvantage. That concept is not mentioned in his

Tyson dissent, but the principle he next presents is very

similar to that developed by Tugwell.

Statutory regulation of price is commonly
directed toward the prevention of exorbitant
demands of buyers or sellers. An examination
of the decisions of this court in which price
regulation has been upheld will disclose that
the element common to all is the existence of
a situation or a combination of circumstances
materially restricting the regulative force of

competition, so that buyers or sellers are

placed at such a disadvantage in the bargaining
struggle that serious economic consequences re-

sult to a very large number of members of the
community. Whether this situation arises from

the monopoly conferred upon public service com-

panies or from the circumstances that the stra-

tegic position of a group is such as to enable
it to impose its will in matters of price upon
those who sell, buy or consume, as in Munn v.

Illinois: or from the predetermination of prices
in the councils of those who sell, promulgated
in schedules of practically controlling constancy,
as in German Alliance Ins. Co. v. Kansas: or from
a housing shortage growing out of a public emer-

gency, as in Block v. Hirsh, the result is the
same. Self-interest is not permitted to invoke
constitutional protection at the expense of the

public interest and reasonable regulation of

price is upheld.

That should be the result here. We need not

attempt to lay down any universal rule to apply
to new and unknown situations. It is enough for

present purposes that this case falls within the

scope of the earlier decisions and that the
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exercise of legislative power now considered was

not arbitrary. 24

Here is Tugwell’s theory but with one significant exten-

sion. Tugwell T
s was a theory of consumer disadvantage;

Stone’s is one of market disadvantage. Unfair advantage

being taken of either buyer or seller would be enough to

warrant regulation according to Stone’s point of view.

In the closing paragraph of his decision Stone

differentiates between judicial and legislative functions

by noting that a solution of the present problem

. . .
turns upon considerations of economics

about which there may be reasonable differences
of opinion. Choice between these views takes us

from the judicial to the legislative field. The

judicial function ends when it is determined that
there is basis for legislative action in a field
not withheld from legislative power by the Con-

stitution as interpreted by the decisions of this

Court. Holding these views, I believe the judgment
below should be affirmed.2s

The third dissent in the case, by Mr. Justice

Sanford, did not question the public-interest concept it-

self. Sanford simply felt that the question was whether

2^lbid.
. pp. 451-2. Individual case citations

omitted.

, pp. 453-4* But, unlike Holmes, Stone
would allow the legislature this discretion only if a

market disadvantage were present.
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ticket brokers (as distinct from the theatres themselves)

were affected with a public interest. He felt they were

and should be regulated accordingly. In his opinion the

court should not have become involved in the question of

the theatre proprietors at all.

The Tyson decision was a momentous one; it set

the pattern which was to be followed until the Nebbia case.

Holmes, Stone, and Brandeis were revealed as the pragma-

tists who were tolerant of legislative regulative action

whenever it seemed at all justified by the conditions at

hand. Opposing them stood the majority of the court,

schooled in a more formalistic tradition, willing to ac-

cept regulation only when it conformed to what had become

an extremely rigid and limited public-interest doctrine.

Tyson and the cases which were to follow, are excellent

examples of the jurist’s art as practiced by proponents

of these opposing points of view.

Ribnik v. McBride

In many respects, Ribnik v, Mcßride was a carbon

copy of the Tyson case. The line up of justices was almost

the same (Mr. Justice Sanford concurred in the majority de-
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cision this time) and most of the argimients were similar

to the ones used in the earlier case. Rubert Ribnik had

applied to Andrew F. Mcßride, Commissioner of Labor of

the State of New Jersey, for a license to conduct an employ
Q C.

ment agency. Under New Jersey a complete schedule of

charges had to be written into the application; and once

approved, the charges could be changed only with the per-

mission of the Commissioner, who also had the authority

to refuse to issue or to revoke any license for a good

cause. Ribnik’s application was rejected because some of

his proposed charges were excessive. Both the State Supreme

Court and the Court of Errors and Appeals upheld the action

of the Commissioner and his right to regulate charges of

employment agencies. Ribnik then appealed to the U. S.

Supreme Court.

As in the Tyson case, Mr. Justice Sutherland made

the question the public-interest doctrine. This too was

an industry which must be placed in Chief Justice Taft T s

third classification of industries affected with a public

interest if its charges were to be regulated. Sutherland

reviewed this classification and the main points in the

2 f)
Chapter 227, 191$. P* £22. Quoted in Ribnik

v. Mcßride. 277, U.S. 350, p. 354.
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opinion in the Tyson case paying particular attention to

the "devotion to a public use" idea and to the general

principle that businesses should be free from price regu-

lation. He then made a comparison between the two cases.

The business of securing employment for

those seeking work and employees for those

seeking workers is essentially that of a

broker, that is, of an intermediary. While

we do not undertake to say that there may
not be a deeper concern on the part of the

public in the business of an employment
agency, that business does not differ in sub-
stantial character from the business of a real
estate broker, ship broker, merchandise broker
or ticket broker. In the Tyson and Brother

United Theatre Ticket Offices Case, supra, we

declared unconstitutional an act of the New
York legislature which sought to fix the price
at which theatre tickets should be sold by a

ticket broker, and it is not easy to see how,
without disregarding that decision, price fix-
ing legislation in respect of

?
other brokers of

like character can be upheld. '

And then, as if to settle the question of price fixing

once and for all,

Under the decisions of this court it is no

longer fairly open to question that, at least in the
absence of a grave emergency, the fixing of prices
for food or clothing, of house rental or of wages
to be paid, whether minimum or maximum, is beyond
the legislative power. And we perceive no reason

for applying a different rule in the case of legis-
lation controlling prices to be paid for services
rendered in securing for an employee or an

employee for a place. °

« pp. 356-7*
28

Ibid.. p. 357* Citations omitted.
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Thus was the decision of the lower court reversed.

As in the Tyson case, Mr. Justice Stone spoke

up in opposition to the majority with Justices Holmes

and Brandeis concurring in his opinion. He reaffirmed his

earlier dissent, pointing out that the public-interest

doctrine was not to be found in the Constitution and has

and can have only such meaning as may be given it by the

Court.

As I read those decisions, such regulation
is within a state’s power whenever any combination
of circumstances seriously curtails the regulative
force of competition, so that buyers or sellers
are placed at such a disadvantage in the bar-

gaining struggle that a legislature might reason-

ably anticipate serious consequences to the com-

munity as a whole.

Here is a restatement of his "bargaining disadvantage"

theory of public interest advanced in the Tyson case.

Again one is struck with its similarity to the theory de-

veloped by Rexford Tugwell in 1922.

Continuing with his dissent, Mr. Justice Stone

documented the evils current in private employment agencies

in some detail. Excessive charges, discrimination, fee-

splitting with unscrupulous employers, the raising of fees

29
/bid.. p. 360.
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in times of economic distress, and charging only the em-

ployee when the service is rendered to the employer as

well, are all practices described in some detail by Stone

which have brought on rather general state regulatory

laws. To Stone, these practices present a problem for

legislative consideration, and

Unless we are to establish once and for all
the rule that only public utilities may be regulated
as to price, the validity of the statute at hand
would seem to me to be beyond doubt. Certainly
it would be difficult to show a greater necessity
for price regulation.3o

And price regulation it must be, for since most of the

evils involved the fees charged, no other type of regula-

tion could correct them. Here Stone critizes the majority

opinion that price regulation is basically different from

other types of regulation. Given the power to regulate,

he could see no difference

... between reasonable regulation of price, if
appropriate to the evil to be remedied, and other
forms of appropriate regulation which curtail liberty
of contract or the use and enjoyment of property.

To Stone, the important factor was the appropriateness of

the regulation, not whether it dealt with the price or the

non-price terms of a contract.

30
Ibid., pp. 373.
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Obviously, even in the case of businesses

affected with a public interest, other control

than price regulation may be appropriate, and

price regulation may be so inappropriate as to

be arbitrary or unreasonable, and hence uncon-

stitutional .31

The price paid is only one of the terms in a bargain, and

the effect on the parties is the same whether the regulation

affects the price or the goods and services themselves.

To say that there is constitutional power to

regulate a business or a particular use of property
because of the public interest in the welfare of a

class peculiarly affected, and to deny such power
to regulate price for the accomplishment of the
same end, when that alone appears to be an appro-
priate and effective remedy, is to make a distinc-
tion based on no real economic difference, and for
which I can find no warrant in the Constitution it-
self nor any justification in the opinions of this
court.^

This challenging of the distinction which had been made

between price and non-price regulation was the one really

new element to emerge from the Ribnik case. Mr. Justice Field

had made this distinction quite forceably in his dissent

in the Munn case and it had been advanced as an argument by

the opponents of regulation in almost every important case

since that time. Stone’s dissent was the first direct attack

31lbid.. p. 373-

32
Ibid., p. 374*
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upon this position and was an indication that the concept

was undergoing far more careful perusal than ever before.

One by one, its basic assumptions were being subjected

to careful inquiry and stone by stone the foundations

of Nebbia v. New York were being erected in these dis-

sents.

Stone f
s dissent also challenged the analogy be-

tween employment agencies and ticket brokers which Suther-

land had used, pointing out that

To overcharge a man for the privilege of

hearing the opera is one thing; to control the

possibility of his earning a livelihood would

appear to be quite another.^

His decision ends with the same caution against judicial

policy making which both he and Holmes had uttered in

the Tyson case.

There may be reasonable differences of opin-
ion as to the wisdom of the solution here at-

tempted. These I would be the first to admit.
But a choice between them involves a step from

the judicial to the legislative field. That
choice should be left where, it seems to me

it was left by the Constitution to the states

and to Congress. 34

33 Ibid.. p. 373.

O I

. p. 375• Citations omitted.
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The Williams and the Frost Cases

The formalist-pragmatist split in the court had

become so pronounced by 192$ that one might expect the

same line-up of justices to appear on each side in any suc-

ceeding case dealing with the public-interest concept.

This is substantially what happened in 1932 in the New

State Ice case. In 1929, however, two cases were decided

in which the Court did not split along these rather well

defined lines. The reasons for this deviation from the

expected pattern are revealed in a brief consideration

of these two cases.

The Williams case arose from the attempt of the

State of Tennessee to fix the price at -which gasoline could

be sold within that state. The Standard Oil Company of

Louisiana and the Texas Company (a Delaware corporation)

brought suit to enjoin the enforcement of the action on

the ground that it was an unconstitutional assertation of

power by the state. As had become customary, Mr. Justice

Sutherland rendered the opinion of the court. Quoting

the Wolff, Tyson, and Ribnik cases, Sutherland reminded

counsel for state that

It is settled by recent decisions of this court
that a state legislature is without constitutional
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power to fix prices at which commodities may be

sold, services rendered, or property used, unless

the business or property involved is n affected

with a public interest. !, 3s

True this phrase is indefinite, Sutherland continued, yet

it is the established test by which the power to regulate

price must be measured. The phrase has both an affirma-

tive and a negative point of view.

Affirmatively, it means that a business or

a property, in order to be affected with a public
interest, must be such or be so employed as to

justify the conclusion that it has been devoted to

a public use and its use thereby in effect granted
to the public ... Negatively, it does not mean that
a business is affected with a public interest

merely because it is large or because the public are

warranted in having a feeling of concern in respect
of its maintenance.^°

The opinion then acknowledges the indispensable nature

and widespread use of gasoline but emphasizes that the

question of public interest turns on the character of the

business, not its size or the extent to which the commod-

ity is used.

Gasoline is one of the ordinary commodities
of trade, differing, so far as the question here

is affected, in no essential respect from a great
variety of other articles commonly brought and
sold by merchants and private dealers in the

country. The decisions referred to above make it

v. Standard Oil Go., 278 U.S. 235,
p. 239.

. pp. 239-40.
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perfectly clear that the business of dealing in

such articles, irrespective of its extent, does

not come within the phrase "affected with a pub-
lic interest.” Those decisions control the

present case.-*'

Having thus based the decision on the "character” of the

business, Sutherland observed that the issue of monopoly

could not be pleaded as a reason for the legislation; for,

even if monopoly were adequate justification (and he re-

fused to comment on this point), it had not been shown

that one existed in the present case.

Holmes alone dissented from the opinion, and

he without opinion. Stone and Brandeis concurred in the

result but not in the process of reasoning leading to

that result. One can assume that they were too deeply

committed against the public-interest concept to sign

an opinion based on it; yet in their own judgment, they

felt the legislation unnecessary in view of the market

conditions prevailing in the sale of gasoline to the

public.

It is interesting to note the way in which a

phrase, admittedly vague and illusory in the beginning,

becomes strengthened through its continual use as a pre-

37lbid., p. ,240,
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cedent. In the Tyson case Sutherland had spoken of the

n legal fiction” of a grant to the public of a use in the

property. Yet now he speaks of business or property "so

employed as to justify the conclusion that it has been

devoted to a public use and its use thereby in effect

granted to the public." Not only has the "legal fiction"

of a grant become a grant "in effect" but the concept of

the grant has become so important as to warrant the em-

phasis which the use of italics gives it.

In some respects the Williams case is similar

to the Wolff case. Most members of the court, regardless

of their intellectual orientation, concluded that the regu-

lation in question should not be upheld. The decision

differed from that of the Wolff case in its complete de-

pendence upon the formalistic approach as the basis for the

conclusion. Whereas Taft obtained unanimity with his more

general analysis, Sutherland had to be content with a con-

currence by Brandeis and Stone in the result only.

In the Williams case the right of the community

to regulate under the public-interest doctrine was denied

without serious argument. The major portion of the de-

cision concerned the validity of the balance of the legis-

lation in question once the price fixing portions were
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declared illegal. In the Frost^ u

case which followed with-

in a few weeks, the question of regulation under the public-

interest doctrine also was not the main subject of contro-

versy -- this time it was admitted by all concerned.

By an act of 1915, the State of Oklahoma had de-

clared cotton gins to be public utilities and their oper-

ation for the purpose of ginning seed cotton to be a pub-

lic business. The Corporation Commission was empowered to

fix rates and to regulate and control gins in other respects.

No gin could be operated without a license from the commis-

sion which would be issued only upon a clear showing of

public necessity. The sole exception to this latter pro-

vision was made in the case of cooperative associations

which could obtain the right to establish a gin upon the

presentation of a petition signed by one hundred citizens

and taxpayers of the region. The present case concerned

the attempt of Frost, duly licensed to do business as a

cotton ginner in Durant, Oklahoma, to prevent the establish-

ment of a cooperative gin in that same locality.

This case differed from most others here con-

sidered in that the regulated firm was not protesting regu-

3 $
Frost v. Corporation Commission. 275, U.S. 515»
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lation; rather was it invoking the protection of the regu-

latory law to prevent the establishment of a competing

concern. Since the right to regulate was not questioned,

Sutherland merely accepted the validity of the legislation

and moved on to the issue of whether the cooperative asso-

ciation should be allowed to establish its gin without a

certificate of public necessity.

It is interesting to speculate what would have

been the result if the right to regulate had been ques-

tioned. The majority seemed to be inclined to disapprove

of any attempts to regulate new industries. However, it is

possible they would have considered cotton gins analogous

to grist mills of old and thus subject to regulation under

39
Taft T

s second classification. But too much can not be

assumed. The court in the twenties was zealous in its pro-

tection of property rights. Usually this led them to in-

validate regulation which would interfere with those rights.

In the present case, the property right being violated

was the franchise to operate a cotton gin free from the

competition of all others except those also possessing a

valid franchise. It was this right which the Court was

asked to protect.

called upon in the New State Ice case to

justify his decision in the Frost case, this is the argu-
ment Sutherland used.
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Cooperatives in the State of Oklahoma may be or-

ganized under laws of 1917 (allowing organization without

capital stock) or of 1919 (which permits capital stock to

be issued under certain circumstances). The cooperative

from which Frost was seeking protection was organized un-

der the law of 1919 and did have capital stock. This was

the distinction on which Sutherland based his decision.

In his opinion, the existence of capital stock removed

it from the cooperative classification and made it no

different from an ordinary corporation. This being the

case, it was not entitled to open a cotton gin without a

showing of public necessity, and Frost’s action against

the commission which had allowed it to do so was upheld.

Of course there were dissents, but since the

issue is not pertinent here they need not be considered

in detail. Brandeis, with Stone and Holmes concurring,

challenged Sutherland 1
s contention that the existence of

capital stock made a cooperative like any ordinary cor-

poration. His opinion is a treatise on cooperatives,

complete with reference to the various state laws and to

leading authorities in the field, and with a statistical

breakdown of the number of capital stock and non-capital

stock cooperatives then doing business. Stone, with Holmes
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and Brandeis concurring, denied that the issuing of a

license to Frost had given him property rights which could

be protected as the court was now doing.

Both the Frost and Williams cases passed over the

public-interest doctrine hurriedly and proceeded on to

other questions. The element of consistency seems to inhere

in the protection of property rights. In the Williams case

this was done by denying the right to regulate and in the

Frost case by protecting a regulated firm from competition

by a cooperative association.

The New State Ice Case

Because the right to regulate was not questioned

by either side in the Frost case the members of the court

were not called upon to justify the "public” status of cot-

ton gins, but they were not to be relieved of this responsi-

bility for long. In 1930 another case from Oklahoma reached

them under somewhat similar circumstances; the main differ-

ences were that it involved ice plants rather than cotton

gins, and the contest was between two private firms rather

than between a private firm and a cooperative.

By an act of 1925, the State of Oklahoma had de-

clared the manufacture, sale, and distribution of ice to be
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a public business to be engaged in only by those possessing

a license from the Corporation Commission of that state.

Licenses were to be issued to new applicants only upon proof

that additional facilities in that community were necessary.

The New State Ice Company, duly licensed by the Commission,

brought suit to enjoin one Liebmann from manufacturing,

selling and distributing ice in Oklahoma City without first

having obtained a license. Liebmann contended that the

manufacture of ice for sale and distribution was a private,

not a public business and that the legislation of 1925 de-

prived him of the constitutionally guaranteed right to

engage in a common calling. Both the District Court and

the Circuit C 0 urt of Appeals upheld this contention. The

New State Ice Co. appealed to the United States Supreme

Court.^

As might be expected, counsel for the New State

Ice Co. sought to have the legislation upheld, basing much

of their argument on the high court’s action in the Frost

case. Cotton gins had been recognized as being public;

why not ice plants?

New State Ice Co. v. Liebmann. 255 U.S. 262.
The facts as here stated are found at the beginning of
Sutherland’s opinion and of the Brandeis dissent, pp.
271-2 and 280-1.
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Thus Sutherland, at the very beginning of his

opinion, found himself compelled to explain his action in

upholding regulation in the Frost case. In fact, approxi-

mately one-half of his opinion (after the facts had been

stated) was devoted to a discussion of cotton gins. His

opinion is in some respects reminiscent of that of the

Tyson case. There he was forced to explain why insurance

companies could be regulated and ticket brokers not; here

he had to explain why cotton gins could be regulated and

ice plants not.

His explanation involved the use of analogy. It

has long been recognized that mills for the grinding of

grain for all comers are devoted to a public use and are

subject to public control. Such regulation has on its

side the weight of historical usage, having survived the

limitations which otherwise might be imposed by the due

process clause of the fourteenth Amendment. While cotton

gins have no such background of ancient usage, they per-

form for the modern Oklahoma farmer the same function as

the grist mills of old.

Then Mr. Justice Sutherland embarks upon a dis-

cussion of the importance of the cotton gin to the State

of Oklahoma. So rare are these discussions in his opinions
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that this one warrants quotation in full.

The production of cotton is the chief industry
of the State of Oklahoma, and is of such paramount
importance as to justify the assertation that the

general welfare and prosperity of the state in a

very large and real sense depend upon its mainten-
ance. Cotton ginning is a process which must take

place before the cotton is in a condition for the

market. The cotton gin bears the same relation to

the cotton grower that the old grist mill did to

the grower of wheat. The individual grower of the
raw product is generally financially unable to set

up a plant for himself; but the service is a neces-

sary one with which, ordinarily, he cannot affcsrd

to dispense. He is compelled, therefore, to resort

for such service to t,he establishment which operates
in his locality. So dependent, generally, is he upon
the neighborhood cotton gin that he faces the prac-
tical danger of being placed at the mercy of the

operator in respect of exorbitant charges and ar-

bitrary control. The relation between the growers
of cotton, who constitute a very large proportion
of the population, and those engaged in furnishing
the service, is thus seen to be a peculiarly close
one in respect of an industry of vital concern to
the public. These considerations render it not un-

reasonable to conclude that the business "has been
devoted to a public use and its use thereby in ef-
fect, granted to the public.

Such reasoning has a strange pragmatic tinge coming from'one

so devoted to the formalist approach. Rechecking Sutherland’s

opinions, one finds only one other instance where he goes

into such detail concerning the economic circumstances out

of which regulation arose. That of course was the justifica-

41
Ibid., pp. 276-7.
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tion of insurance regulation in the Tyson case. In both

cases Mr. Justice Sutherland was forced to justify past

legislation before striking down the legislation in the

case at hand. In both cases he justified that legislation

by reference to the economic situation surrounding the in-

dustry regulated. Yet he seems loath to resort to such

analysis when considering the validity of current legis-

lation. Thus, in the New State Ice Co. case, after con-

cluding his analysis of cotton gins, he proceeds to a

consideration of ice plants.

Here we are dealing with an ordinary business,
not with a paramount industry, upon which the

prosperity of the entire state in large measure

depends. It is a business as essentially private in
its nature as the business of the grocer, the dairy-
man, the butcher, the baker, the shoemaker, or the

tailor, each of whom performs a service which, to a

greater or less extent, the community is dependent
upon and is interested in having maintained; but which

bears no such relation to the public as to warrant

its inclusion in the category of businesses charged
with a public use.

True, Sutherland continues,ice is indispensable in Okla-

homa, but so are food, clothing and shelter, and the court

has consistently disallowed the regulation of these com-

modities (except rent during grave emergencies). It has

been said that the manufacture of ice requires an expensive

plant beyond the reach of the average citizen, but Suther-
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land points out that wherever electricity or gas is avail-

able one can "for a comparatively moderate outlay" manu-

facture it in his own kitchen. Furthermore, the effect of

the legislation is to shut out new enterprises and thus to

create and foster monopoly in the hands of the existing

establishments.

Plainly, a regulation which has the effect of

denying or unreasonably curtailing the common right
to engage in a lawful private business, such as

that under review, cannot be upheld consistent
with the 14th Amendment. 44

It would seem as though Mr. Justice Sutherland had two

techniques. When called on to justify past regulations

he begins with a recitation of the economic circumstances

present and concludes with a finding of "devotion to a

public interest." This is the method used to justify regu

lation of insurance and cotton gins in the Tyson and New

State Ice cases. Yet in those same cases, when consider-

ing the regulation at issue, he begins his analysis with

the statement of the essentially private nature of ticket

brokers and ice plants. Having made that commitment, it

is doubtful that Sutherland could conclude in any other

42
Ibid., pp. 277-3.



277

way than by striking down the regulation in question. In

fact, with that opening statement, the invalidity of the

legislation is a foregone conclusion.

Again, one can not help speculating what might

have happened under other circumstances. Which technique

would Sutherland have used if he had written the Insurance

case, rather than having to justify it in a later case?

Would the same decision have been reached if Frost had

been attacking the regulation of his cotton gin rather than

seeking protection from a cooperative?

The claim had been made that the State of Okla-

homa was engaged in an experiment and should be allowed to

carry it out to a conclusion. Sutherland had little patience

with this argument.

And it is plain that unreasonable or arbitrary-
interference or restrictions cannot be saved
from condemnation of that Amendment merely by
calling them experimental. It is not necessary
to challenge the authority of the states to in-

dulge in experimental legislation; but it would

be strange and unwarranted doctrine to hold that
they may do so by enactments which transcend the
limitations imposed upon them by the federal Con-
stitution. The principle is embedded in our con-

stitutional system that there are certain essen-

tials of liberty with which the state is not en- ,o
titled to dispense in the interest of experiments.

40

Ibid.. pp. 279-80.
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It was Brandeis’ turn to speak out. He had con-

curred consistently with Holmes and Stone. Holmes was now

gone from the court and Stone’s position had been made

clear in his Tyson and Ribnik dissents. Brandeis took is-

sue with almost every point which Sutherland had made

in his opinion and for that reason it might seem logical

to examine his dissent at this point. Yet for other rea-

sons it is necessary to postpone its consideration briefly.

The Sutherland opinion in the New State Ice case

was similar to the Ribnik and Tyson opinions; very little

if any change occurred in the formalist position from 1926

to 1932. Yet during that same time the pragmatist position

was gradually developing with new points presented in each

dissent. The Brandeis dissent was the culmination of this

process, reflecting not only all of the dissents which had

gone before but significant developments taking place be-

yond the walls of the court as well. For that reason it

is necessary to examine some of those developments before

looking further at the Brandeis dissent. The developments

considered in the next chapter are the stuff from which

the Brandeis dissent was made, just as the Brandeis dis-

sent was the stuff from which the Nebbia decision was

made.



CHAPTER VIII

CRITICAL ANALYSIS

The public-interest concept had first been intro-

duced into American jurisprudence in Munn v. Illinois in

1&77* The circumstances influencing its entry and the

varying developments since that time have been discussed

in the previous chapters. Now, some fifty-seven years

later came the case which would mark the end of its active

dominance as a legal concept. This chapter is an attempt

to explore some of the intellectual developments which

contributed to its discard.

The Trend of Legal Opinion

To one reading only the majority opinions of the

court, The Nebbia case appears as a shocking reversal of

previous rulings. With abrupt suddenness the court changed

the course it had been following. Yet when the dissents

as well as the majority opinions are examined, the Nebbia

decision becomes foreshadowed by each case from Tyson on.

And when one considers legal scholarship as evidenced by

articles in legal periodicals it becomes obvious that the

279
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court had been going in one direction and contemporary legal

opinion in another. Something like Nebbia almost had to

happen.

Prior to the Tyson Case

If additional illustrations of the danger of pre-

dicting trends were needed they could be found quite easily

during the early twenties, Rexford Tugwell’s analysis of

the public-interest doctrine is a case in point. His con-

clusion that the doctrine was one which would be invoked

by legislatures and upheld by the court whenever a consumer

disadvantage existed certainly did not describe the con-

cept as viewed through the eyes of the majority of the

court only a few years later. His analysis was well suit-

ed to the decisions prior to 1922, but it contained no hint

of what was to come because it failed to consider the

restrictive element of the concept which soon would be-

come dominant. Others writing during this same period

also viewed the concept as an ever-expanding one, readily

invoked to correct economic ills, some of quite divergent

causes.

The general legal climate of opinion at that time

is well illustrated by a paper presented by Robert E. Cush-
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man to a joint session of the American Political Science

Association, the American Economic Association, and the

American Sociological Society during their annual meetings
1

at Pittsburg in December of 1921. Professor Cushman was

attempting to analyze the various phases which the inter-

pretation of the Fourteenth Amendment had gone through at

the hands of the courts and to predict what course the court

was likely to follow in the immediate future.

He began by showing the relationship between

that Amendment and the police power. The police power

allows the legislature to subject the individual to some

form of compulsion or restraint in order to promote the

community welfare, but is subject to the limitation of

the Fourteenth Amendment which forbids the taking of M life,

liberty or property without due process of law” and the

denial of ”the equal protection of the law.” In actual

practice, the application of the Amendment to social leg-

islation involves the interpretation the courts give to

such terms as "arbitrary.” When is a piece of legislation

arbitrary and when is it justified by existing social

needs? How much weight should be given to the formally

lf,The Social and Economic Interpretation of the
Fourteenth Amendment,” 20 Michigan Law Review 737-
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pronounced opinion of the legislature as to the "needs” for

the specific legislation in question? Cushman felt that

in answering these questions judicial attitude has passed

through three distinct phases and was on the verge of

entering upon a fourth.

The first phase could be called the period of

judicial non-interference. In this phase the Fourteenth

Amendment was viewed as having been created for the bene-

fit of the newly freed negro and was not applicable to

exercises of legislative power which did not involve

racial oppression or discrimination. An outstanding

example of this phase cited by Cushman was the Munn case

with its statement that for abuses of legislatures the

people must resort to the polls, not to the courts.

The second phase Cushman calls the period of

judicial ruthlessness. During this time the interpretation

of the courts was mechanical and legalistic. It was during

this period, beginning in the eighties, that the Fourteenth

Amendment came to be viewed as imposing judicially en-

forceable restrictions upon social legislation. The ques-

tion of rights of the freed slaves had become less important

(immediate issues had been resolved; ultimate solutions had

been postponed) and pressure was now being brought on the

courts by counsel seeking relief for their clients from the
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disturbing amount of regulatory legislation being passed by

state legislatures. The judiciary soon came to view themselves

as obligated to balance each new piece of legislation against

the absolute and immutable principles of law embodied in

that Amendment. Cushman describes how, being able to "find”

no law (the guarantees of due process and equal protection

of the law had never been applied as restrictions upon

the general legislative power of the states equal pro-

tection of the law was a brand new guarantee so far as

the Federal Constitution was concerned, and due process of

law had been limited in its previous construction to mat-

ters of law enforcement, procedure, and racial oppression)

the justices drew upon their own ideas as to what the

"absolute, eternal, and immutable principles of law"

ought to be in reference to the case at hand. They read

into these phrases meaning derived from their own training

and intellectual background. As Cushman puts it,

They translated the clauses in question into

the terms of the economic doctrine and the

political and juridical philosophy which had
served the vastly simpler speculative needs of

the pioneer society of the forties and fifties.

2
lbid. f p. 745-
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Thus, it was that laissez-faire doctrine became raised to

the status of a standard of law. It was this approach which

was discussed in Chapter Two as legal formalism.

Professor Cushman felt that this formalistic and

mechanical approach began to be replaced about 1908 by a

more realistic interpretation. In this third period the

courts set themselves up as social and economic experts

relying less on abstract legal principles and more upon

evidence as to actual economic and social needs in making

their interpretations of the Fourteenth Amendment. Here

Cushman mentions the influence of the Brandeis-Goldmark

brief in the case of Muller v. Oregon which set forth at

great length the physiological and social reasons why

3
women needed protection from over-long hours of labor.

With the acceptance of this type of argument the court

served notice that it would take judicial note of such

economic facts. During this period, the courts remained

the active arbiters of the validity of social and economic

legislation but they adopted the policy of deciding the

question of that validity upon the basis of social and

economic fact.^

3 208 U.S. 412.

S?he decision soon to be written by Chief Justice

Taft in the Wolff case might be considered an example of

this approach.
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let this period too was drawing to a close as

the courts were adopting an even more liberal attitude

toward social and economic legislation. The characteristic

of this new period, into which the courts seemed on the

verge of entering, is judicial self-denial. Cushman des-

cribes it thus:

The courts are coming to recognize that the

question whether social and economic conditions
warrant certain kinds of social legislation is
not a question of law, as was at first assumed;
nor a question of pure fact, as was later assumed,
but a question of opinion. It is a question which
cannot be answered dogmatically yes or no; it is
a question upon which honest and sensible people
will inevitably differ. This question of opinion
regarding the existence of social and economic
conditions or the actual necessity for remedial

measures is not the business of the courts to

settle; that decision is for the legislature.
And unless it can be shown by a preponderance of

evidence that the opinion of the legislature as to

the need for social or economic legislation is
one which no reasonable and honest person could

form, that legislative determination is binding
and conclusive upon the courts.

Cushman traces this change in attitude to the influence of

Mr. Justice Holmes during his many years on the bench.

However, others also have adopted this point of view and

several cases are cited illustratively. Among those men-

tioned are the Insurance case and Block v. Hirsh, both

of which have been discussed earlier in this study.

5
Cushman, o£. cit.. pp. 75#-9*
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The signs were there and Cushman was reading them

correctly. There was no way for him to know that before

this new approach was to be adopted there would be a period

of regression to formalism which would take the court back

not to his third period, but to his second. Yet he seemed

to be at least aware of such a possibility, for he caution-

ed against over-emphasizing the extent of this new approach:

Every now and then there occurs a recrudescence
of the old dogmatic legalism which raises the ques-
tion whether this new judicial attitude may not,
after all, be merely the product of an optimistic
imagination. 6

It was not his imagination; the new approach simply was

further in the future than he estimated.

This then was the general attitude during the

earl}'' twenties: it was felt that the court had passed

through a period of strict formalism but was on the way

toward a more liberal treatment of social and economic

legislation. Regarding the public-interest doctrine, it

was felt that the courts would continue their practice

of extending its scope as the circumstances warranted.

Several studies were made in the mid-twenties from this

point of view. It was felt that since the concept was

6
lbid.. p. 757-
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about it as possible. One study, by Henry Rottschaefer

embraced the entire area of governmental price control and

was published a year before the Tyson decision; two others

were limited to specific aspects of the public-interest

concept and were published almost simultaneously with the

Tyson decision. A consideration of these three studies

will indicate the trend of legal thinking immediately be-

fore the Tyson case.

In most of these cases dealing with price control

the courts had chosen to analyze the problem in terms of

the public-interest doctrine. Contributors to legal period-

icals had for the most part followed this lead and had made

the public-interest doctrine the subject of their scholar-

ship. Henry Rottschaefer, Professor of Law at the Univer-

sity of Minnesota, was an exception. In an article in the

Yale Law Journal published a year before the Tyson decision,

he subjected the entire question of governmental price con-

-7
trol to searching analysis.

After surveying each important case in which price
8 .

control had been upheld (and quite a few in which it had

7
"The Field of Governmental Price Control," 35

Yale Law Journal 43 $•

At this time the regulation of the resale price of

theater tickets had been upheld by a lower court. People v.

Weller 237 NY 316.

287
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not) Rottschaefer attempted to generalize concerning the

types of situations in which price control was permissible.

Some cases involve d price control of a product under cir-

cumstances wherein the producer f
s will played no part in

determining the price or price standard. Others concerned

a fixing of wages or other form of compensation for personal

services. Still a third group involved the establishment

of a price standard in terms of other prices voluntarily
Q

maintained by those subject to the regulation. The first

group is the most important and the phrase "affected with

a public interest” is usually encountered here. But not

v

always. 1 The state s power to fix coal prices was sustained

on the theory that, if price regulation is a valid method

for preventing oppression and extortion in the field of

technical public services, it is a valid remedy to pre-

-10
vent the like results in the field of private business.

The federal power to regulate coal prices during the war

was upheld as a necessary war measure, and to prevent the

strong from extorting unreasonable profits through the

9
This latter group dealt with practices frequently

employed to eliminate competition, such as price discrimina-

tion. One example given was Central Lumber Co. v. South

Dakota. 226 U.So 157* The public-interest concept played
no part in these cases.

10
The case cited is American Coal Mining Company

v. Special Coal and Food Commission of Indiana. 208 Fed. 563



289

11
exigencies of war. The power of Congress to regulate the

prices of necessaries was based, in one case, on public in-

terest, but in other cases was upheld as a necessary war

12
measure without relying on that principle. Rottschaefer

maintained that the reasoning of all these decisions, in the

final analysis, was that legislatures have the power to promote

the general welfare by preventing through price control the

undue capitalization by any group of its economic powers.

These cases have no more developed a specific formula

than have those involving the; public-interest concept.

Their significance lies in their broader approach to prob-
-13

lems of price control. They indicate that price control

is broader than the public-interest doctrine. So it is with

case cited is U.S. v. Pennsylvania Central

Coal Co.. 256 Fed. 703.

12
The case involving public interest was U.S.

v. Rosenblum. 264 Fed. 573* Those not involving public
interest were U. S. v. Spokane Dry Goods Co., 204 Fed.

209; U. S. v. Cohen'Grocery C0.204 Fed 21$: C. A. Weed
fc Co. v. Lockwood. 264 Fed. 453; and U. S. v. Oglesby
Grocery Co., 264 Fed. 691.

13
Rottschaefer also considered those cases in-

volving public interest, most of which already have been

discussed in such detail here that repetition would serve

no purpose.
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those cases dealing with the power to fix the price of

labor and other forms of personal service. With the ex-

ception of two the public-interest principle has

not been a factor. The problem usually has been viewed in

terms of the limitations imposed on legislative action by

the due process standard without reference to the secondary

formula of public interest. However, attempts to regulate

wages usually have been unsuccessful, the only exception

being in the case of Wilson v. New which dealt with rail-

roads. That decision rested on more than a single reason;

but the ultimate premise on which they all seemed to be

based was the power of the government to prevent existing

or threatened public injury, by adopting a remedy reason-

ably adapted to achieve that result. Yet, as Rottschaefer

noted, the logical extension of this principle would necessar

ily force it beyond public-service industries, for evils may

arise in other fields for which wage control would be a rea-

sonable remedy. However, at the time he was writing, there

seemed little ground for optimism to those who would use this

principle to achieve what they believe to be desirable so-

cial ends. The courts did not seem willing to follow that

route.

v. New. 243 U.S. 332 and Wolf Packing Co,

v. Court of Industrial Relations. 262 U.S. 522.
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Cases involving the fixing of attorney’s fees also

add proof to the contention that price control is broader

than the legal definition of public interest. Though some

cases are based on the power of Congress to determine the

circumstances under which applications for pensions could

be prosecuted and to impose conditions in consenting to

suits against the United States, one recent case rested the

power primarily on the purpose and tendency of the legisla-

tion to prevent extortion and improvident bargains and the

15
stirring up of unjust claims. It is this danger of op-

pression which state courts have stressed in sustaining the

fixing of attorney’s fees in cases arising under their

workmen’s compensation acts. These cases seem to be

shifting from an early emphasis on rather narrow and tech-

nical grounds to a later emphasis on the danger of opression.

As Rottschaefer notes,

They show clearly that price fixing is valid
when the system of price determined by individual

bargaining exposes even a limited social group to

the dangers of oppression and extortion, and that

this is even truer where that system produces
consequences injurious to the social group as a

whole.
&

v. Massie. 253 U.S. 170, is the case

cited.

16
Rottschaefer, op. cit•, p. 453*
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Thus while the public-interest doctrine had received the

most attention, examples of price control not involving

its use had been not infrequent.

Most of the attempted generalizations of the scope

of price regulation have of course centered about the public-

interest concept. Rottschaefer mentions Wyman’s monopoly

criterion but discards it. Not only did it ignore Brass

v. North Dakota but it overlooked references to other fac-

tors present in most of the cases. He also took note of

the recent tendency to substitute for the conception of

virtual monopoly that of the inadequacy of competition to

protect the public. The emphasis here is on the inade-

quacy of competition rather than the absence of competition,

the absence of competition being synonomous with the presence

of virtual monopoly. There are, however, situations in

which, although bona fide competition exists among the pro-

ducers, that group as a whole has an advantage over the

17
consuming group as a whole. This is a more inclusive

theory than virtual monopoly, although virtual monopoly

is, of course, included within it. This theory, in

17
This is of course Tugwell’s doctrine of consumer

disadvantage. However, Rottschaefer gives no indication of

being familiar with Tugwell’s work.
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Rottschaefer f s opinion, is the nearest approach to an adequate

generalization of the field of price control. However, it

takes no account of those instances in which price control

is used as a method for preserving competition rather than as

a means for protecting the public against the results of its

inadequacy. Here Rottschaefer is referring to legislation

requiring the maintenance of a fixed relation between prices

of the same commodity in different markets (the prevention

of price discrimination), examples which usually have been

ignored in discussing the problem of price control.

What is needed, Rottschaefer continues, is a theory

which ignores no form of price control but which comprehends

them all, a broader principle than can be derived by consider-

ing only a limited section of the whole field. The problem

is to define that principle in terms "which will not be so

vague as to be practically useless and yet which will not

sacrifice completeness to the desire for definiteness.”

Many circumstances can exist, and have existed in the cases

considered, which justify regulation. But generalization on

the basis of those facts alone is useless. The theory must

do more than correlate price control with one or a group of

facts. To be successful, it must involve an evaluation pro-

cess, and an evaluation process must include an assumed social



294

ideal. The defect of the generalizations thus far con-

structed is that they conceal the fact of such an assump

tion.

It is the existence of evils incident to economic

activity that constitutes the real basis for permitting

price control, not the fact that these evils result from

particular causes.

The important thing, however, is thatprice
control should not be limited to the correction
of only those evils arising out of or in con-

nection with the price system which competition
has failed to prevent. The decisive factor
should be, and is, not that competition has
failed to protect the public, but that price
control is a reasonable method for dealing with
those evils. No narrower generalization ade-

quately takes account of the results and reason-

ing of the cases defining the field of price
control in., all, as distinct from some only, of
its forms.

But this theory implies a standard for determining

what constitute evils or socially undesirable results. This

is inevitable and it might as well be expressly recognized

as tacitly assumed. Here the problem of the selection of

values and the determination of their relative order becomes

the focus of inquiry. This is a function normally performed

by the legislature, yet as long as the due process clauses

18
Rottschaefer, o_g. cit.. p. 456.
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circumscribe the field within which the legislature can

exercise its policy-determining powers, the courts cannot

avoid involvement. Since the term ”due process” itself

suggests no specific content, the courts must necessarily

invade policy as they attempt to assign meaning to it.

This might as well be frankly recognized.

The really significant social fact about prices

is that they are factors in the distributive process.

Any rational theory of price control must take account

of this.

The f, due process” clauses do not protect that

particular distribution of the social product and
of the community’s economic powers which results
from permitting complete individual freedom in

fixing prices. Every case sustaining price fixing
negatives it, even though not justified on that
basis.^-9

The price system is an important factor in creating a

social order, and the actual order that competitive indi-

vidualism has produced shows many instances of overempha-

sizing some values and underestimating others* Again a

social ideal is assumed, and Rottschaefer emphasizes that

his purpose is not to define that ideal. Yet,

... given the admittedly dynamic character of
the social ideal, the modifications of that now

I9
Ibid.. p. 459-
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assumed by the courts in dealing with price con-

trol can and should be determined only by recogniz-
ing the social function and results of the price
system. The adoption of that approach should make

it clear that there are values that the state may
protect through price fixing other than those con-

cerned in maintaining a fair relation between prices
and costs. There is no logical reason to prevent
its use to equalize the opportunities for acquiring
necessities by preventing the economically strong
from bidding the economically weak out of the market,
or to secure a more effective utilization of natural

resources and economic power. The probability that

such usesjof price fixing will be sustained will be

enhanced if the traditional approach to the problem
is abandoned in favor of the more rational one here

contended f0r.20

Rottschaefer concludes with the recognition that the field

in which price control is valid can never be defined with

the exactness which characterizes a mathematical formula.

If this is the goal, the problem is insoluble. Yet the

problem should be understood in terms of the nature of the

judgment that courts make in dealing with the issue of price

control.

It is only by stressing the fact that they are

determining the scale of values that society may make

effective through law that its consideration can be

freed from the deadening effects of such phrases as

"affected with a public interest" or "social justice."
Courts cannot in defining the field of price control,

escape the necessity of formulating some theory as to

the desirable distribution of wealth and economic

powers. They cannot do that without constructing a

scale of values by reference to which they can ad-

judge the desirability or undesirability of given re-

sults. They do this whether they sustain or deny the

20
Ibid., pp. 459-60.
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validity of price fixing. The conscious recognition
of this process is the sine qua non to the considera-
tion of the problem in terms of the realities involved,
and to the discovery of the lines of analysis that
will have to be followed unless it is to continue
enmeshed in the tangles of meaningless generalities.

1

Rottschaefer f s contribution is difficult to evaluate

because of the expansive scope of his analysis. He cannott

be fitted easily into the formalist-pragmatist classifica-

tions which prove so useful when analyzing the members of

the court during the twenties. He definitely had been

"disenchanted” about the public-interest concept; not only

was price control broader than public interest, but the use

of that concept merely served to conceal the actual process

of evaluation engaged in by the courts. It was his recog-

nition of this process of evaluation which set Rottschaefer

apart from the pragmatists. He did not subscribe to the

theory that the legislature could determine policy free from

interference from the courts. Every decision concerning the

right of the legislature to regulate price had elements of

policy within it. In defining "due process” the court must

necessarily make policy.

That he was right in this respect is not denied.

Yet cannot the courts gradually "define” their way out of

much of this policy making? CCannot they develop a "policy”

, p. 460,
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of as little interference as possible with the actions of

the legislature? True, this itself is a "policy,” but its

impact is far different from that of a policy of insisting

upon the right to make each specific decision a judicial one.

An administrator may adopt a ”policy” of delegating authority.

In so doing he creates a "policy,” but he also relieves

himself of the necessity of making many decisions concern-

ing the multitude of specific situations encountered on a

day-to-day basis. Is this not what the courts of today

have done? Have they not adopted a "policy” of accepting

legislative findings of fact concerning the necessity for

price regulation? Have they not refrained from questioning

legislation which seemed at all relevant to those findings

of fact? Is not the modern justice playing a far different

role from that envisioned by Rottschaefer?

To a limited extent, Mr. Justice Sutherland would

conform to Rottschaefer f s concept of the role a justice

should play. Sutherland actually was basing his decisions

concerning price on his own concept of a social ideal. He

of course would deny this, claiming that he was basing them

on ”constitutional principles as written.” To Rottschaefer,

this denial would be an example of the concealment of the

evaluation process to such an extent that the Justice himself

does not recognize its presence.

To sum up Rottschaefer T s position, he would assign
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the courts a more active role in policy than would the

pragmatists, but he would insist that this policy admittedly

and openly be based upon an evaluation of the social ideal

rather than being made behind the shield of such meaningless

phrases as "public interest” and even "due process" itself.

His comments concerning the role of price are

extremely interesting. His recognition that the price sys-

tem produces results which do not necessarily conform to

social values shows that he had become aware that value has

a broader meaning than that assigned it by neo-classical

economists. He was not an unquestioning disciple of econ-

omic individualism. Also his insistence upon a broader de-

finition of price regulation seems to have been justified by

events. The techniques of price control practiced during

the depression and the second world war can not be explained

in terms either of competition or monopoly.

Rottschaefer*s analysis was penetrating, but it

was not influential. The observations he made were astute,

but possibly because he insisted on breaking through the

traditional boundaries of the public-interest concept, his

article had little effect. Certainly it did not serve as a

basis for the decisions which were to be immediately forth-

coming.

Whereas Rottschaefer was concerned with the entire

field of governmental price control, Norman F. Arterburn, of
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Washburn College Law School, Topeka, Kansas, was concerned

only with public callings. In an article written before

the Tyson decision but published the month following it, he

oo

explored "The Origin and First Test of Public Callings."

Arterburn was impressed with how important the law of public

callings was becoming and thought it might be of interest

to inquire into its origins. In the process he cast addi-

tional doubt upon the accuracy of some of the assumptions

underlying the public-private distinction so commonly ac-

cepted at this time. His analysis need not be presented

in detail; it will suffice to mention those findings which

seem relevant to the present discussion.

Arterburn accepted the distinction between public

callings and ordinary business but nowhere in his analysis

does he distinguish between "public utility" and "public

interest." The phrase "affected with a public interest" is

used in his opening paragraph to denote "public callings."

Much of the analysis which follows concerns the "duty to

serve all" characteristic of "public" businesses. Yet he

makes no mention of those industries affected with a public

interest to which this duty does not apply, such as insurance

companies. Here is yet another example of the confusing

Pennsylvania Law Review 411
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tendency to use these two terms interchangeably, logical

consistency to the contrary notwithstanding.

In probing into the origin of the special duties

imposed on those in public callings, Arterburn had become

convinced that a distinction must be made between the obli-

gation to use care and the obligation to serve all comers.

As he thought,

... the duty to use care seems to have had
its origin in the tort rather than contract. It

applied to all businesses alike, and still does today;
no distinction being made between "public" and

"private" callings, as to the duty to use care.

Hence the duty to use care has no significance in
the determination of those callings upon which are

placed particular duties and those upon which no un-

usual duties are placed. The duty to serve all who

apply is the real criterion, the writer believes,
by which such businesses are to be determined. 23

Any one engaged in a calling was liable at common law for

negligent acts while engaged in his trade. But if an in-

dividual chose to employ a stranger not professing a trade

to do the act, he had no remedy if an injury occurred. This

applied to all callings or businesses, no distinction being

made between "public" and "private" callings so far as the

p. 41S. (Italics in the original)
Arterburn here is taking issue with Burdick’s conclusion that
the duty to use care arises from assumpsit. He maintains that
it arises not from assumpsit but from the deceit which one

practices by claiming to be skilled in a trade. This point
is not essential to the present discussion, but it does illus-

trate the lack of agreement among the experts concerning
these early common-law provisions. The more they were ex-

plored, the less agreement there was about the exact nature

of these obligations.
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duty to use care was concerned. The distinction was be-

tween those engaged in a trade or "common" occupation,

and those unskilled in any trade. The use of "common" mere-

ly distinguished those engaged in a trade for a living.

The writer thinks there is no basis for any
classification of business into public or private.
There is neither logic nor practicability in such an

arrangement, nor is there any reason, historically
for such a division. The word "common 1* meant simply
"business." That is, one engaged in work as a trade
in which he made his living. It seems then, the words
"common carrier" meant one in the business of carrying
as a trade, as distinguished from one who did it as

a casual act or by special agreement. The word is
used in this sense and not in the present sense of
"public" in all the early instances, as 2 common
merchant, common marshal, common schoolmaster, common

surgeon. 24

Here Arterburn is accepting the meaning of "common” advanced

by Adler in 1914* But he did not accept all of Adler’s

analysis. Adler had concluded that all business was public

and that there was no basis in the common law for treating

some businesses one way and others another. Arterburn main-

tained that there was a valid distinction between businesses

which we have since come to identify with the term public

callings. It was the public-private designation, rather than

the existence of two types of businesses which he was criti-

cizing.

A fundamental difficulty lies in the conception
that business is of two classes, public and private,
and that the latter is subject to no duties to

2^lbid.
. pp. 413-19-
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individuals without agreement, or control by the

state. Carrying on a business is not a casual act,
but a habitual and common practice of rendering
service for compensation. "Common" as used in

"common carrier” is generally assumed to mean

"public,” when in reality the original use of the

adjective was merely to distinguish those who

carried as a trade and those who carried as

occasional acts.^s

What then was the basis for the dictinction between indus-

tries which we have come to make on private-public lines?

Arterburn thought that it was the duty to serve all comers

which set some businesses apart from others. But this duty

was not placed upon a business because of any inherent char-

acteristic of that business, rather was it because of the

peculiar economic conditions of the time. As Arterburn des-

cribed it,

The reason for these duties being placed
upon a business was not because it was "public”
but because it was more important to the public at

that particular time. 2t>

What were these conditions? Arterburn claimed that this par

ticular obligation had its origin in the fourteenth century,

following the Black Death, The earliest statute forcing a

business to serve all who came without a special agreement

referred to a ferryman in 134$* Because of the terrific

mortality, tradesmen and laborers of all kinds found them-

serves in a position to exact any price they pleased. The

26
Ibid.. p. 420.
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statutes of laborers (the first one in 1349) were passed

to deal with this situation. These statutes contained the

same general provisions: all must work who are able, rates

must be reasonable, none could refuse to practice his call-

ing to whoever applied. At this time trades were limited

and craftsmen were scarce and formed into monopolistic or-

ganizations. Later, as these conditions passed away, these

provisions gradually were dropped from use.

Arterburn conceded that the legal content of the

phrase "public calling" may now be too firmly woven into the

legal fabric to hope for much change, but its original signi-

ficance should not be lost sight of.

The classification seems not to have been based

upon any inherent characteristic of the business it-
self, but the division was made upon a factor outside
the business which varied as centuries went by. All
trades in time of distress or economic paralysis were

affected with a very high degree of public interest.
The duty to serve, and not the duty to use care, in
such times, was the distinguishing feature of the

public interest of the trade or business. Those upon
whom the duty to serve is placed may vary with economic

conditions, but not those upon whom the duty to use

care is placed. 27

Surprisingly, Arterburn closes with a nod of approval to Wyman.

He too thinks that the law of public callings might well be

invoked to deal with the monopolistic trust problems of the

times. However, his concluding sentence shows that in his

2^lbid.
, pp. 420-21. (Italics in the original)
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opinion the reasons which cause the law of public callings

to be applied are much broader than Wyman’s single virtual

monopoly cause.

Those in the Class have changed and will con-

tinue to change with altered economic conditions,
but the reason still exists for the class, call it

monopoly, possibility of oppression, economic ad-

vantage, public emergency, or what not. 8

One other author writing before the Tyson case

needs brief consideration. In April, 1927, there appeared

an analysis by Dexter Merriam Keezer concerning "Some Ques-

tions Involved in the Application of the ’Public Interest 1

29
Doctrine." This article too was written before the Tyson

decision was announced on the last day of February. The

author had time only to mention that decision in a closing

footnote reference.

Keezer is an economist, and so he approached the

problem from an economic rather than a legal point of view.

He too was impressed with the steady expansion of the con-

cept and began his analysis with the statement that

There is basis in economic fact for the be-

lief that the classification of enterprises held

to be "affected with a
npublic interest" will con-

tinue to be enlarged.

28
Ibid.. p. 428.

Michigan Law Review 596.

3°lbid.. p. 596.
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Yet his attempt to fit the concept into an economic pattern

was just as unsuccessful as had been the attempts to define

it legally. The Munn case, he felt, had been decided on the

basis of virtual monopoly. Railroads had been included be-

cause of the public grant of privileges involved and because

of the precedent which the English common-law principle of

"common carriers" afforded. Banking was brought into the

fold in order to prevent failure and possible panic. The

Budd case involved monopoly; the Brass case acknowledged that

once some elevators were "affected with a public interest,"

that status prevailed throughout the industry. As for fire

insurance, he could only quote some of McKenna’s phrases em-

phasizing its "public importance" as justification. Finally

Keezer was forced to admit that "this classification has no

readily definable limits in economic fact" and to point out

... the folly of attempting to fit into a tidy
economic pattern all of the diverse types of enter-

prise which have been regarded by courts as "affect-
ed with a public interest."^

Nor could he find any standard regulatory proceedure. Dif-

ferent degrees of Mpublic interest” warrant different de-

grees of regulation* He also noted the difference between

the scope of permissible government action in the fields of

p. 621.
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regulation and operation. At the end of his analysis he

could conclude only that the limits of public interest were

not yet clearly fixed and must be marked out by judicial

decisions in the future. But these limits are real as long

as they exist in the minds of justices of the court.

Keezer f s article does not exhibit the sparkle of

his analysis a few years later in his book with Stacy May.

However, this early examination of the concept was useful

in calling attention to the absence of any economic pattern

into which the concept could be fitted. It also served as

a basis for his more extensive study of the Munn case which

was to bear fruit in his book three years later.

This survey of legal opinion prior to the Tyson

decision as expressed in various articles in legal period-

icals helps us to understand the consternation with which

the Tyson and Ribnik cases were received. Prior to the Ty-

son case it was rather generally accepted that the public-

interest concept was incapable of precise definition in either

economic or legal terms. However, there was no cause for

concern in this fact, for the courts seemingly had adopted

32This nine has reference to the unanimous decision

in the Wolff case. However, in a footnote at the end of his

article Keezer suggests that in view of the Tyson case, just
decided, the nine had better be changed to five.
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a pattern of tolerance concerning legislative regulation.

"Public interest" did not need precise definition if it

was nothing more than a convenient phrase which legislatures

should use whenever they found it necessary to regulate the

charges of some particular industry. It must be remembered

that prior to the Tyson decision the phrase had not been

used to restrict regulation but to permit it. It was a con-

venient term; and if courts desired to use it to describe

those industries which legislatures could regulate, there

seemed to be no great objections. Thus while most of the

articles immediately prior to the Tyson case pointed out

the uselessness of the term as a criterion, this was done

in a spirit of curiosity rather that opposition.

Following the Tyson Case

All this changed with the Tyson decision. The

term as used by Mr. Justice Sutherland was more than a gen-

eral description of industries which could be regulated

it now was raised to the status of a full-fledged legal

standard. The vagueness which had been useful in earlier

cases now became disastrous. The good-natured tolerance

with which the concept had been viewed suddenly was replaced

with a feeling of alarm. It was not long before observations
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of a rather critical nature began to appear.

One of the first was a Note in the June, 1927,

issue of the Michigan Law The author agreed with

Stone and Sanford that the majority opinion missed the point

of the case completely when it concerned itself with the

ture of theaters rather than with the resale price of the

ticket. He also criticized the majority for forgetting two

points of judicial review which it professes to follow: the

strong presumption in favor of the validity of legislation

assailed and the general rule that the judgment of the legis-

lature in local facts should be accepted. He called atten-

tion to the fact that the public-interest concept was an

empty maxim and maintained that the need for regulation de-

pends upon the circumstances surrounding the industry.

Arterburn, Burdick, Cheadle, Wyman, Tugwell, and Adler are

referred to in support of these contentions. The dissents

of Holmes and Stone were noted with approval and Stone’s

doctrine of market disadvantage was suggested as the rule

which the court should have followed. The author concluded

by directing attention to the elastic character of "public

callings" and by recommending that a solution to the prob-

lem could be found through the use of the "social engineering l

25
Michigan Law Review &$O. It was signed with the

initials, 5.C.0., probably S. Chesterfield Oppenheim.
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approach.

About this same time, an article by Ray A. Brown,

Professor of Law at the University of Wisconsin, suggested

that the Tyson decision was not an isolated case but rather

the expression of a general tendency of the present court

to deal harshly with social and economic legislation.-^

Professor Brown noted the widespread belief at the beginning

of the twenties that the courts were entering a period of

35
"judicial self-abnegation." That this opinion must now

be revised was becoming all too obvious in view of the fact

that in the six years since 1920, the Supreme Court had de-

clared social and economic legislation unconstitutional under

the due process clauses in more cases than in the entire

fifty-two previous years during which the Fourteenth Amend-

ment had been in effect. Even in cases where the legisla-

tion has been sustained it had been with narrower margins.

All of this suggested that the trend foreseen in the early

twenties had been reversed and that social and economic legiS'

lation would be scrutinized much more carefully by the courts

The correctness of this observation was indeed borne out by

subsequent decisions.

Process of Law, Police Power, and the Supreme
Court,” 40 Harvard Law Review 943*

35see the discussion of Robert E. Cushman f s article
earlier in this chapter for an example of this attutude.
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The first comprehensive analysis of the Tyson case

came from the pen of Maurice Finkelstein, Professor of Law

at St. John T s University School of Law, and was published

in the Columbia Law Review later that same Pro-

fessor Finkelstein approached the problem from the point of

view of sociological jurisprudence. Holmes, Cardozo, Pound,

and Frankfurter all receive high praise for their work in

advancing this point of view. The article itself is a de-

tailed examination of all those cases in which the public-

interest concept had played an important role. Throughout

the analysis Finkelstein points out the emptiness of the con-

cept. From the Munn case on it seemed obvious that the

justices were making decisions on other grounds and were

using the concept simply as a convenient justification of

those decisions. Thus he points out that in the Munn case

itself,

... a court which had determined to hold the

statute fixing maximum rates for grain elevators un-

constitutional on other grounds would perhaps have

found no difficulty in saying that grain elevators

were not an industry clothed with a public interest.

36
”From Munn v. Illinois to Tyson v. Banton: A

Study in the Judicial Process,” 27 Columbia Law Review 769
37

Ibid., p. 773
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Despite the use of the concept in that case, Finkelstein felt

that the decision had been a correct one and in reality was

based on the fundamental proposition that rate regulation

is a legislative matter and not reviewable by the courts.

However, this proposition soon was dropped from use and the

courts became enmeshed in the attempt to draw a distinction

between industries which are affected with a public interest

and others not so affected.

The proposition that the legislature can regu-
late only such industries as are clothed with the pub-
lic interest is harmless enough. The difficulty
arises when it is insisted that the classification
must be made by the court. The utter absence of a

criterion eliminates that element of predictability
from the solution to these problems so essential to

the judicial administration of justice. It is not

claimed that all law must consist of set and fixed
rules. But on the other hand, a judicial standard or

policy, to breed justice, must be based on a predict-
able rationale. Otherwise, the court becomes the

legislative body.^ 8

It was the dissent by Mr. Justice Holmes with which Finkelstein

found himself most in agreement. True, it had little to offer

to the technical constitutional lawyer; but to those who had

come to realize that the court had placed its decisions on

the top of a house of cards, it appeared as a well-directed

blow destined to cause a realignment of decisions on the

basis of sound juristic constitutional interpretation.

3S
Ibid., pp. 774-5.



313

Finkelstein added nothing new to the understanding

of the concept. The emptiness of the concept had been

noted even before the Tyson decision. His was an inter-

pretation from the sociological jurisprudence point of

view, a point of view that was well-defined by that time.

However, it did serve to illustrate the way in which the

Tyson decision was received and it was significant as the

first of a number of renewed attempts to probe into the

meaning of the concept. Especially after the decision in

the Ribnik case these studies began to be motivated not

so much by intellectual curiosity as by the desire to prove

that the United States Supreme Court was following a false

trail.

Two of the least critical studies might be men-

tioned at this point. One, by Gustavus H. Robinson,

appears to have been prepared as an introduction for a

case book and thus is more general in nature. It is sig-

nificant however that in his attempts to determine what it

is that is "devoted to the public” he arrives at one of the

broadest of all concepts. It was not the property alone,

not the business alone, but also the labor which was

"devoted to the public." The public interest

... is in the accomplishment of whatever result
of the use of the property may be in question, and

the use is the product of a going concern of men and
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Another of the less critical writers was Hugh E. Willis,

who attempted to bring the readers of the Indiana Law

Journal up to date with a five page comment on "public

interest• After tracing the history of the concept he

concluded with the observation that the Tyson case really

settles nothing but leaves us in uncharted seas.

Following the Ribnik Case

It was the Ribnik decision which really brought

forth results. Shortly after it reaffirmed the stand

which Mr<> Justice Sutherland had taken in the Tyson case

a series of extremely critical observations began to ap-

pear. The first was in the nature of a Comment in the Yale

Law Journal. It called attention to the whole body of leg-

islation regulating ”labor exchanges” which was now placed

in peril by the Ribnik decision. These exchanges had be-

come necessary in an industrial society, and the many prob-

lems which arose with them in turn had brought forth a

steady stream of regulatory legislation extending back into

39
• ”The Public Utility Concept in American Law,”

41 Harvard Law Review 277, p. 303*

is a Business Affected with a Public

Interest?” 3 Indiana Law Journal p. 3s4*
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the closing years of the last century. The discussion is

oriented along economic rather than legal lines with the

author asking these questions:

... is the basis of the concept of "public
interest 11 a dedication and an extraordinary impor-
tance of a business to the public? Or is it only
the need for regulation as evidenced by (1) the

importance of the business to the public, and (2)
the failure of the competitive system to protect
its interest? Can a category of public interest be
made to perform the practical legal task of dis-
tinguishing between cases which invite price regu-
lation and those which do not? Or, are not indus-
tries so varied in nature, the abuses which attend
them so miscellaneous in kind, and their demands for

legislative attention so specific in character that

public interest can never be more than a label to

be used in converting the need for regulation into
the fact?41

This Comment was prophetic not only of the type of

criticism which was soon to be forthcoming but also of the

source of that criticism. The three studies which did the

most to expose the shaky foundations on which the concept

was resting were all published within a few months by authors

who seemed to have been mutually stipulated by one another’s

work in progress. In the early days of 1930 Dexter Merriam

Keezer and Stacy May, both former students of Walton Hamilton,

published a book, entitled The Public Control of Business.

In March of 1930 an article by Breck P. McAllister appeared

in "the Harvard Law Review. Finally, in June of 1930, Walton

Yale Law Journal 225, p. 232. This Comment ap

peared in December, 192&, and was signed W.H.H. Without a

doubt it came from the pen of Walton Hale Hamilton.
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Hamilton’s ’’Affection with Public Interest” completed the series.

The connections between these studies are too obvious to be ig-

nored. Hamilton’s article, being the last to appear, acknowledges

its debt to both McAllister’s article and the Keezer and May

book. McAllister makes no mention of the Keezer and May book,

but he does speak favorably of Keezer’s 1927 article and of

Hamilton’s 1923 Comment on the Ribnik decision. However, that

he was familiar with the work Keezer and May were doing is in-

dicated in the foreword of their book by their expression of

i 2
thanks to him for his assistance. To complete the chain of con-

nections, the Keezer-May book was dedicated to Walton Hale Hamilton.

Most of the writers who had considered the public-

interest concept had limited their analysis to the concept

itself. Keezer and May set themselves a broader task—-

theirs was to be a work examining the relationship of govern-

ment to business in the three areas of anti-trust, public-

interest regulation, and government participation. Roughly

one-third of the book was devoted to a detailed study of

public-interest regulation, yet even that specialized sec-

tion benefited from the attempt of the authors to relate

It is probable that this lack of mention can be

explained by publishing dates• Although the foreword to the

Keezer-May book was dated July 15, 1929, the publication date

was 1930* McAllister’s article, in the March, 1930, issue of

the Harvard Law Review, obviously had to be prepared several

months prior to this date. Thus it seems likely that McAllister

did not have a copy of the Keezer-May book to cite, as

Hamilton did several months later.
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that type of regulation to the other techniques of control.

The attempt to construct a cohesive policy as a whole gave

them insight not shared by many who had limited their dis-

cussion to the concept itself.

What of the general characteristics of enter-

prises held to be "affected with a public interest?” Keezer

and May could find no common pattern.

The enterprises which have been held by the
United States Supreme Court to belong in this
category fit no legal or economic formula, nor do
those which have been found to fall outside of it.

Undertakings so diverse as the highly competitive
insurance business which enjoys no special grant
of public privileges, and enterprises having ex-

clusive franchises and special public privileges,
such as street railway companies, have been grouped
together as affected with a public interest. Enter-

prises dealing in choice seats for Broadway thea-
trical attractions and those dealing in jobs, the
latter frequently essential to the maintenance of
life itself, have been excluded.

Nor is there any standard set of obligations to which enter-

prises "affected with a public interest” are subject.

In the case of railroads, government control
includes the full range of public-utility regula-
tions over rates, facilities, and discriminations,
together with a variety of additional restrictions
which were devised by Congress to meet particular
problems arising in connection with the railroad in-

dustry. In contrast, there is the control exercised
in the case of Boards of Trade dealing in grain futures,
which consists mainly in providing for a degree of

publicity about the transactions of grain exchanges
that would make abuses difficult to conceal and

readily punishable. Between these extremes of com-

prehensive and casual regulation is found a variety

Public Control of Business, p. 118.
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of types and degrees of control. A number of public
utilities are subjected to regulation almost as com-

plete as that exerted over railroads. Insurance com-

panies have their rates regulated but do not have to
serve all who apply for their services. Banks, which
are subject to types of control exclusive to them-

selves, enjoy a similar' exemption, and are freed also
from specific rate regulation.^

Rather than being critical of such variability, Keezer and

May make a strong case for the desirability of the flexibility

of regulation which it illustrates. The particular form of

regulation has been one calculated to remedy the specific

abuses in each case. Such “tailored to fit w regulation is

much more effective than attempting to fit a single pattern

of regulation to all industries regardless of the economic

situation to be found in each.

Such analysis did much to destroy the traditional

picture of the concept which was still viewed by many more

or less as developed by Bruce Wyman in the first decade

of this century. But the Keezer-May contribution was more

than just this. Most of those who had considered the concept

had assumed that it was Chief Justice Waite himself who had

resurrected the phrase “affected with a public interest” in

his search for common-law precedents to justify the regula-

tion of grain elevators. Indeed, a reading of the decision

by itself would leave one with no other opinion. In pre-

paration for the book, however, Keezer had gone through the

4/f
Ibid.. p. 147
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original briefs filed in the Munn case and had discovered

that it was the counsel for defense, not Waite, who had dis-

covered the phrase in a collection of Hale’s writings. It

was counsel for Munn and Scott, seeking reasons why eleva-

tors should not be regulated, who presented the argument

to the court that not only was such regulation a violation

of the Fourteenth Amendment, but it was also against the

ancient common-law precedents expounded by Lord Chief

Justice Hale. But Chief Justice Waite, seeking reasons to

uphold the regulation (evidently the argument of the attorney

for the State of Illinois describing conditions in the busi-

ness of elevating grain in Chicago had carried more weight

withhim) became intrigued by the principle suggested, en-

larged its scope to include grain elevators, and made it

the justification of his With its origin thus

laid bare, the phrase was stripped of much of its sanctity.

As a result, it began to be considered by many as an his-

torical accident rather than an inviolate principle of com-

mon law.

Breck P. McAllister carried the process even fur-

-46
ther. have already noted how he retraced the steps of

counsel for the defense and of the Chief Justice to explore

I c

is the point that was treated in some detail
in Chapter Four.

I &
See Chapter Four*
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into the true meaning of the phrase in Hale’s own day. By

going further than Waite did (he looked into Hale’s other

writings as well), and by trying to view the phrase in the

light of seventeenth rather than nineteenth-century con-

cepts, he was able to demonstrate that Waite had based his

decision on a phrase with a far different meaning from that

so commonly ascribed to it. It might also be added that

McAllister was armed with concepts sharpened by the con-

tributions of Adler, Burdick, Keezer, and the others who

had devoted much time to the study of the phrase. The words

’’public” and ’’common” alone had been subjected to a tre-

mendous amount of analysis since the time of Chief Justice

Waite. When McAllister concluded his analysis of Lord Hale’s

writings, the use of the phrase in the Munn case seemed less

like an historical accident and began to assume the pro-

portions of an historical misstep.

But McAllister did not limit his analysis to the

seventeenth century. He too examined the opinions, minority

as well as majority, which had been penned in the many cases

since Chief Justice Waite introduced the concept into American

law. He was most favorably impressed with Mr. Justice Stone’s

analysis in his Tyson and Ribnik dissents. He agreed that

there was no reason for the different approaches toward.re-

gulation under the police power and under the public-interest

phrase. Regulations relating to hours of labor, compensation
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for accidents, trade unions, the quality and honesty of the

product, and the health, safety and welfare of the worker,

all are pragmatic inroads upon the dogma of laissez faire.

All of them impinge in varying degree upon the asserted

right of the individual to do with his property as he will.

When such legislation enters a court of law the court will

recognize the power of the state to adopt measures in the

interest of the public health, safety, and general welfare,

and will then ask whether the measure is reasonably related

to one of these interests or whether, or the other hand, it

is an arbitrary and capricious exercise of legislative power.

Here the reasonableness of the legislation is the subject

of inquiry. But when a state seeks to regulate price, the

court follows a different line of inquiry. The state must

show that the business which it proposes to regulate is

"affected with a public interest," and the recent decisions

of the Supreme Court have made it more and more difficult

to make this showing.

The inquiry has shifted from the reasonableness

of the regulation, as in the police power cases, to

an evaluation of the industry to which a regulation,
tacitly assumed to be unreasonable, is to be applied.

Yet the question of the necessity for governmental price re-

gulation also can be answered only after a pragmatic study

of the particular problem. But such a study is prevented by

the assumption of the unreasonableness of price regulation.

From whence comes this assumption? McAllister has an answer.



It is submitted that the assumption that price
regulation is unreasonable is merely a judicial apoth-
eosis of the economic philosophy of laissez faire.

Such an assumption approaches a determination that

the prevailing economic theory of a "competitive sys-
tem" in the matter of price is guaranteed by the due

process clauses of the Constitution. This determination
involves a choice by.the court among competing schools

of economic thought. 7

McAllister is of the opinion that this choice should be made

by the legislatures and not by the courts.

In an earlier chapter mention was made of C. S.

Peirce and the influence he had on the growth of the prag-

matic movement in American thought. Holmes, one of his

students, has been cited as having helped to prepare the

intellectual ground for the introduction of pragmatism into

jurisprudence. It was. Holmes, alone at first and then with

increasing company, who tried to call attention to the real

process of valuation taking place within the court but so

often obscured through the use of empty phrases. It was per-

haps fitting that it was another student of Peirce, once re-

moved this time, who helped to prepare the ground for the

demise of the public-interest concept. Thorstein Veblen

also had studied with Peirce, and one of the most perspicacious

students of Veblen 1 s writings was Walton Hale Hamilton.

It has been said that Walton Hamilton possesses one

of those personalities which "sparkles.” Certainly a reading

Hale arid Businesses Affected with a Public
Interest," 43 Harvard Law Review 759, p.783.
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of his article, "Affectation with Public Interest," confirms

such an opinion. In style, word choice, and pure writing

skill, it ranks with the Tyson dissent of Mr. Justice Holmes.

One need know nothing of the public-interest concept to be

thrilled by a reading of it.

Much of the Hamilton article is a synthesis. The

contributions of Adler concerning the meaning of "public"

business, of McAllister on the seventeenth-century connota-

tions of Lord Hale’s words, of Keezer on the way in which

those words found their way into the Munn case, and of the

many scholars who had been probing the court’s interpreta-

tion of "due process," all are brought together into as in-

telligible an analysis as could have been fashioned at that

time. But it is more than just a synthesis. His original

interpretations concerning the role of the concept are many

and this study is much indebted to the insight obtained from

Hamilton’s article.

It was he who noted that Waite considered public

interest not as a separate doctrine but as part of a broader

police power, who suggested that the reason for its use at

all was perhaps to establish a rationale for the railroad

cases to follow, who called attention to the growth of the

concept as a separate doctrine as
M due process" invaded

deeper and deeper into terrain once occupied by "police power,,



who characterized the Insurance case as being the one most

in conformity with the ancient common-law attitude toward

price control, and who, because he was both economically

and legally literate, was able most accurately to describe

the reasoning which lay behind the Sutherland opinions of the

twenties. The first four of these contributions have been

considered elsewhere in this study. The last can be illus-

trated by a quotation drawn from his discussion of the use

of the concept by the court in the ‘Tyson and Ribnik cases.

The plain truth is that here it is not argu-
ment that determines the direction in which argument
moves. The legal reasons are but henchmen who do
valiant service for the overlords of public policy;
the real compulsions are presumptions clearly appar-
ent in the thought of the majority of the court. An

attempt to divide an order of interlocking industries,
each of which produces for the market, into "public**
and "private” businesses is a parlous adventure. To

justices who believe that "free contract" is the rule
and regulation the exception, almost the whole of the
domain of competition is marked off as private enter-

prise. And a regard for price as "the heart of the

bargain" makes it peculiarly immune to legislative
control. These notions, a distinction between public
and private within business enterprise, a belief in

the efficacy of competition, and an elevation of price
above "like terms" in a contract, lie at the basis of
the constitutional principle recently stated. They
are within the judicial mind; and rules of law obey
them. 46

The phrase may or may not be intelligible, depending upon the

approach one takes in trying to understand it.

Yale Law Journal. 1069, p. 11Q4-
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If time, place, and the changing court be

left out of the account; if the various decisions

be set down side by side as if they belonged to-

gether; or if an attempt be made to run a thread

of logical argument through the cases, puzzles may
be made to abound.

But a historical perspective will give to the subject as

much order as the phrase can be made to possess. In the

period of time between Lord Chief Justice Hale and Mr.

Justice Sutherland both the techniques of production and

the concepts of economic control went through tremendous

change.

Lord Hale belongs to an age of authoritative

nationalism; to him there is nothing unseemly in

price control; ancient usage is not to be allowed

to be forgotten. Waite is a disciple of Taney; the
state may use its police power; general welfare in

its many aspects must be served; the legislature
must in general fix the limits of its own discretion.
Mr. Justice Sutherland is a devotee to the creed of
economic individualism. The seventeenth century rule
is still accepted by the court as the guiding prin-
ciple in cases of this character; but if the meaning
has departed alike from Hale T

s phrase and from Waite’s

words, the result is due to the hazards of interpre-
tation which not even constitutional law can escape. 49

Basically the question of price control must be

approached as an aspect of public policy for the control of

industry. Business is not above the law. The due process

clause does not put price-making out of the reach of the

legislature. Implicit within statutes passed by the legis-

lature and approved by the courts is a policy of price con-

trol as comprehensive as the domain of business itself. In

49 Ibid.. pp. 11C5-1106.
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the intent of the law, all extortionate and unreasonable

prices are illegal; the state may intervene in any industry

for the protection of the public. This may be done in many

ways. Prices may be directly fixed as they are for gas,

power, and rail carriage. The rate of return may be speci-

fied as it is for the use of money or the services of the

livestock broker. A monopoly may be dissolved so that busi-

ness rivalry may strip from price its excess.

Each procedure is of its own kind; each works
in its own way; but all are designed to secure the
same lawful result... Accordingly, the constitu-
tional issue is not the validity of the end, but the

appropriateness of the means.

But the measures designed to bring prices under control, if

they are to receive judicial approval, must conform to the

picture of the structure of the economy held by the members

of the court. In their minds, the two classes of competition

and monopoly divide industries between them. In the competi-

tive area, the state entrusts price to the keeping of the

free market. In the monopolistic area, the state itself de-

termines price.

The system of control may be set down as three

presumptions, which are to be taken in order: price
is to be left to free enterprise; the anti-trust laws
are to be used, if need be, to keep enterprise free;
and, if free enterprise cannot be made to work, re-

sort is to be had to formal price fixing.

To elaborate further, it is not assumed that under competitive

conditions price is beyond public concern; rather is it pre-

sumed that the market gives adequate protection. Whenever
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enterprise ceases to be free, therefore, the matter becomes

of public importance. When this happens the state may be

called on to take measures to keep it free. Proof of extor-

tionate prices is not demanded; an arbitrary control over

them is enough to invite official action. Thus the anti-

trust laws are to be used to dissolve monopolies, to break

up combinations, and to prevent trade associations from en-

tering into price-fixing agreements. Implicit in this action

is the belief that if competitive conditions are restored,

economic forces acting of themselves and by themselves may

be depended upon to establish rightful prices.

But if this approach does not work, more extreme

measures may be utilized. Certain "natural monopolies and

businesses which operate with exclusive franchise are recog-

nized as a class apart. Since competition cannot here prevail,

the state must provide the protection which in the usual case

the market is supposed to afford. Here direct price fixing is

resorted to. So firmly embedded in the law is the notion of

fair price that public enterprise itself may be made to serve

the end. If the legislature deems it wise, public enterprise

may be used to force price down to a reasonable charge.

This then is the picture of the economy as held

by the majority of the court.

If it has been difficult to secure from the
court an approval of measures of price-control that
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lie beyond this simple program, it is because the

picture of the industrial system which prevails
reveals no proper place for them. so

But, Hamilton continues, the economic order is rapidly chang-

ing and as our knowledge of its structure and operation in-

creases, this picture is subject to change.

A more intricate and better understood indus-

trial world no longer is to be resolved by clear-cut

lines into the provinces of competition and monopoly;
elements of the two are combined in endless permuta-
tions in various businesses; in reference to any one

of a dozen great industries it would be difficult to

say whether monopoly or competition is the more appro-
priate word. The competitive system is no longer to

be regarded as an automatic, self-regulating mechanism;
like any other human institution it may work poorly,
indifferently, or well; it produces very different
results in different industries. In its wake may
come disorder as well as order, waste as well as in-

efficiency, unfair as well as reasonable prices. The

price-structure in a competitive, as well as in a

monopoly industry, may become disorderly; the mal-

adjustment of its prices may become equally a matter

of public concern. A simple device of direct price
control may be an effective substitute for the in-
direction of preventing restraint of trade. The
hazards of price regulation may well be smaller than
those incident to an enforcement of the anti-trust
acts. A newer and more realistic conception of com-

petition suggests, not a new end for public policy,
but another means for reaching a recognized end.sl

The realization that competition may produce disorder as well

as order is gradually becoming recognized by the court. The

greater freedom allowed trade associations reflects a weaken-

ing of the belief in the never failing benevolence of competi

tion.

s^lbid.. These quotations are from pp. 1107-1108.

pp. 1108-1109•
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The same realistic conception of competition which

has been applied to hours of labor, to quality of product,

and to conditions of work must be applied to price. However,

price control must be accommodated to the requirements of

particular businesses.

It must be established, instance by instance,
as the occasion demands. A case for regulation must

rest upon the presence of maladjustment, the need

for amendment, the relevancy of the remedy, and the
promise of results.s2

Here Hamilton quotes with approval Stone’s criterion of "bar-

gaining disadvantage" as a suitable test for the necessity

of price control.

Such a test is clearly in accord with a realistic

picture of an intricate system of unlike and interre-

lated industries. It abandons a simple categorical ap-
proach to a complicated industrial problem; it assumes

no casual connection between a characteristic of a

business and a need for a legislative concern with its
prices. The search for a "standard” is replaced by a

pragmatic inquiry into necessity in each particular
case.s3

And, in subjecting the price-structure of an industry to con-

trol, Hamilton would place the discretion with the legislature

with only a restrained power of review going to the judiciary.

The role of the bench, if it is to be wisely
constructive, must be one of studied tolerance. The
court may doubtless impose a veto upon legislation
which is clearly arbitrary. It might insist that
statutes rest upon adequate information, due delibera-

tion, and careful contrivance of remedies. It might

52Ibid., p. 1110.

53lbid.. p. 1111.
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demand that the legislative record be spread before it
and thus subject the procedure of the law-making
body to a test of due process. A constitution which

endures allows an accomodation of means to the chang-
ing circumstances of industrial society. Its spirit
makes of the court a judicial, not a legislative or

an economic, body.

Walton Hamilton was not concerned in this article

with the practical value of price regulation or with its

technique. Many are the ways in which price can be brought

under control. Trade associations, commissions, price boards

and organization of the industry itself all are tools which

might be investigated. He was concerned with the right of

society to investigate the use of those tools. By bring-

ing together the fruits of the scholarship which preceded

him and by placing the roots of the concept where they be-

longed, in the picture of the economy held by the members

of the court, he, as much as any man could have done at that

time, laid bare the nature of the public-interest concept.

One more contribution remains to be considered be-

fore turning to an examination of the role of the dissents.

Walton Hamilton had approached the concept from the question

of price control generally. Irwin S. Rosenbaum approached it

from the common carrier-public utility point of view. In

an article in The Journal of Land and Public Utility Economics

. p. 1111-12.



he examined our fundamental ideas of common carriers and pub-

lic utilities, which by then had become so cluttered with

political, economic, business and legal implications that

they seemed to him to be little more than jargon.^

The article first considers the various theories of

the origin of the concept. The contributions of Wyman, Cheadle,

and Hartman all are dismissed as being, in his opinion, "mere

expansive afterthoughts,” and not adequate explanations of

the concept. Rosenbaum has a bit more respect for Adler

and Burdick, both of whom he thought made valuable contri-

butions to an understanding of the concept. However, he

considered the explanation of how the early concept of

"commonness” survived in the cases of carriers and inn-

keepers to be inadequate. To fill in the gap he turns to a

56
theory developed by Professor Nathan Isaacs. In early

society legal duties arose largely from status. As society

became more fluid, the law turned to free will (contract)

and fault (tort) as a basis for legal liabilities. However,

carriers and innkeepers relied less on a contract to insure

fair treatment from their customers than they did upon the

fact that they could hold goods as hostage for a "fair"

3 3
M The Common-Carrier-Public Utility Concept: A

Legal-Industrial View.” Vol. VII, p. 155-

F. Schraub qnd Nathan Isaacs, The Law in

Business Problems, pp. 101-4- Cited by Rosenbaum at pp.
159-60.
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price. While other businesses relied increasingly on con-

tract, they continued to rely on their lien and thus retain-

ed their status as common rather than contractual businesses.

Rosenbaum considered modern explanations based on monopoly,

dependence of society, and state functions to be mere after-

thoughts. The real explanation, he felt, was to be found

in this series of legal accidents, having no basis in reason

at all. Yet we now try to base our whole regulation policy

on such a distinction.

It is true that there have been many examples of

regulation, and Rosenbaum traces their history. The regula-

tion of carriers he bases primarily on the law of bailments,

this being the main reason for their separate treatment.

Yet when the courts attempted to extend carrier regulation

to other industries they were in fact making new law, rather

than extending old principles, as they thought. The declara-

tion that "publicness" was 'fcommonness” and that the tradi-

tional obligations of common carriers therefore applied is

an example of this; Rosenbaum pointed out that the words

were made to refer to legal ideas entirely different from

their original connotations.

To his way of thinking, the concept has no political

value: that is, it does not tell us how to act. The courts,

in applying the concept either allow or prohibit legislative

action; they "stop and start the traffic,” but they do not
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tell us the road. Nor is it meaningful economically and

socially. No valid criterion in those fields allows us to

make the distinction between utility and non-utility indus-

tries, and here Rosenbaum goes through a long list of possible

criteria without finding a suitable one.

His conclusion then is that the concept is strictly

a legal one-~and one based mostly on accident at that. But

it provides no help to us today, and in fact, lingers on as

an arbitrary legal heritage without industrial significance.

The web of industry is broad and seamless.
Solutions of its problems must rise above the narrow

preconceptions of public, as contrasted with private,
business.

Continuing to cling to it will only cause us to chose un-

intelligent paths and progress will be distorted. We must

make new analytic diagnosis, unencumbered by outworn

stereotypes.

We must approach the future with a frank ad-

mission that our present common carrier-public
utility concept is not based on an adequate classifi-

cation of economic, industrial, political or social

facts, and that it has come to us by way of a waver-

ing haphazard growth. We must recognize that common

carriers and public utilities are a part of our great
web of industrial activity and that their regulation
is merely one phase of a necessary broad economic

plan. We must cease lumping together the diverse

industries now classed as common and public. We

cannot group them without some sound reason other

than mere tradition. Eventually we shall be forced

op. cit•, p« 167*
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to scrap the common carrier-public utility idea; the
problems of industrial control will become too compli-
cated for such an arbitrary approach. s°

Rosenbaum’s article is interesting as another ex-

ample of the lack of agreement concerning the origin of

"public” duties. In the early days of the concept the ex-

tension of control to other industries was questioned, but

it was thought that the "common-carrier” portion of the con-

cept was a valid application of unquestioned principles of

common law. Yet, bit by bit, even this solid core of legal

assumption was chipped away as it began to become increasing

ly investigated.

His is not a complete explanation of the concept.

The present-day trend of economic thinking, as presented by

Hamilton, was not brought into his analysis. To Rosenbaum,

the concept was merely an accident. Perhaps so, yet it might

be called a necessary accident. If it had not been at hand,

some other idea would have had to have been pressed into

service. Rosenbaum was right in predicting its downfall, but

it remained for others, writing well after the Nebbia case,

to explain what a necessary role the concept had played in

the development of American social control.

5&
Ibid., pp. 167-$.
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The Role of the Dissents

The majority opinion in the Nebbia case was new

only in that it was the decision of the majority. All of

the reasoning included in it had been developed earlier by

legal scholars on or off the bench. The trend of legal

opinion as expressed in the various legal periodicals has

been examined; it is now time to return to the role of the

dissents in the earlier cases in laying the groundwork for

the Nebbia decision.

The Tyson and Ribnik Cases

The opinions, minority as well as majority, in

both the Tyson and Ribnik cases already have been thorough-

ly considered. It will suffice here simply to mention each

briefly and to note the contributions it made.

Both Holmes and Stone had dissented in the Tyson

case. It was here that Holmes had characterized the public-

interest concept as "little more than a fiction intended to

beautify what is disagreeable to the sufferers.” He also re-

stated his long held belief that the court should not intrude

in matters of economic policy. Stone agreed with the first of

these points, calling the public-interest phrase "too vague

and illusory” to serve as a criterion. But he was not
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willing to allow the legislature complete freedom to regu-

late price, as Holmes seemed inclined to do. Rather would

he apply the test of market disadvantage; regulation should

be approved whenever a situation exists which materially

restricts the regulative force of competition

... so that buyers or sellers are placed at

such a disadvantage in the bargaining struggle that

serious economic consequences result to a very
large number of members of the community.s9

The Sanford dissent added nothing to the development of the

pragmatist position. Sanford accepted the concept but

thought that the court should have applied it to the brokers

rather than to the theaters.

Stone dissented again in the Ribnik case reaffirm-

ing the points which already had been so forcefully advanced

in Tyson case. It was also in this dissent that he

challenged the often-made and long-accepted distinction be-

tween the control of price and of the other terms of a bar-

gain. It was the appropriateness of the regulation, not

whether it dealt with the price or the non-price terms of a

contract, which was the important factor to be considered.

It ■will be remembered that the Wolff. Frost and

Williams cases did not produce dissents concerned with the

public-interest concept. Thus, prior to the New State Ice

case, three main objections to the way in which the concept

Tyson v. Banton, o£. cit.. p. 452.
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was being used had been voiced by the pragmatist wing of the

court: (1) the concept was useless as a criterion, (2) the

court was intruding into the policy-making field reserved

to the legislature, and (3) there was no real difference

between price and the other terms of a contract insofar as

the power to regulate was concerned. In addition, Stone f s

theory of market disadvantage as a test for the necessity

of price regulation had been advanced.

The New State Ice Case

Just as Walton Hamilton had brought together the

main points which had been developed by scholars off the

bench, Mr. Justice Brandeis, in his New State Ice case

dissent, summed up the criticism of the concept which had

been developing in the court itself. And, as Hamilton had

done, he added significant contributions of his own.

Much of the discussion of the public-interest con-

cept had taken for granted the antiquity of the control tech

niques used. As has been noted several times, this was one

of the major reasons for its almost universal acceptance.

Yet Brandeis, at the very beginning of his dissent, called

attention to the newness of control through the use of a

certificate of public convenience and necessity. Far from

having its roots deep in the common law, such a certificate

is a creature of the machine age in which plants have re-



placed tools and businesses are substituted for trades. Its

purpose is to promote the public interest by preventing

waste. It seems to be particularly useful in those indus-

tries where high fixed costs tend to make duplication of

plant wasteful and competition actually harmful to the pub-

lic interest. The certificate of public convenience and

necessity is a new, rather then an old technique, and has

come into use as a result of the rather general realization

that where competition tends to be harmful absolute freedom

to enter the business of one T s choice must be denied. As

applied to public utilities, it has never been successfully

questioned under the Fourteenth Amendment.

The State of Oklahoma had declared the manufactur-

ing of ice for sale and distribution to be a "public business.

The conception of a public utility is not static and the leg-

islature is the best judge of whether the conditions which

prevail necessitate placing an industry within that category.

Its determination is subject to judicial re-

view; but the usual presumption of validity attends

the enactment. The action of the State must be held

valid unless.clearly arbitrary, capricious or un-

reasonable.

is, a public utility. Here Brandeis treats

the terms synoncmously. Throughout the dissent he fails to

make any distinction between "public utility" and "public
interest" industries.

£ 1ox
Mew State Ice Co. v. Liebmann. op. cit., pp.

284-5.
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The function of the court in this case is to determine whether

the conditions in Oklahoma are such so that the legislature

could have reasonably taken the action which it did. In view

of the climate of Oklahoma, the need for ice, the absence

of the natural product, the cost of individual ice-making

machines, the tendency for ruinous competition to develop,

and the need for regulation of portions of the ice industry

throughout the seventeen years prior to the passage of the

act, Brandeis felt that the action taken had not been un-

reasonable.

Under these circumstances, to hold the act

void as being unreasonable, would, in my opinion,
involve the exercise not of the function of judicial
review, but the function of a super-legislature.

Thus far in the opinion Brandeis had concerned him-

self primarily with rebutting Sutherland f s arguments relat-

ing directly to the case at hand. Having completed this

task, he then entered into a discussion of the public-interest

concept in general. Sutherland had described the manufactur-

ing, selling, and distribution of ice as being a business

essentially private in nature. Indeed, as has been noted,

this is the point on which the decision rested. Brandeis

agreed that to supply oneself with water, electricity, gas,

ice or any other article is inherently a matter of private

62
Ibid.. p. 299.
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concern. So also may be the business of supplying these

same articles to others for compensation.

But the business of supplying to others, for

compensation, any article or service whatsoever may
become a matter of public concern. Whether it is,
or is not, depends upon the conditions existing in
the community affected. If it is a matter of public
concern, it may be regulated, whatever the business.

The concern may be limited so as to cause regulation of only

a single feature of the business, or it may be

... so pervasive and varied as to require
constant detailed supervision and a very high de-

gree of regulation. Where this is true, it is

common to speak of the business as being a "public"
one, although it is privately owned. It is to such
businesses that the designation "public utility" is

commonly applied; or they are spoken of as "affected

with a public interest."

A regulation valid for one kind of business may,
of course, be invalid for another; since the reason-

ableness of every regulation is dependent upon the

relevant facts. But so far as concerns the power to

regulate, there is no difference, in essence, between
a business called private and one called a public
utility or said to be "affected with a public interest."

Whatever the nature of the business, whatever the

scope or character of the regulation applied, the
source of the power invoked is the same. And like-
wise the constitutional limitation upon that power.
The source is the police power. The limitation is

that set by the due process clause which, as con-

strued, requires that the regulation shall be not un-

reasonable, arbitrary or capricious; and that the means

of regulation selected shall have a real or substantial

relation to the object sought to be obtained. 63

Z’ *3

. pp. 301-2 (Citations omitted.)
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Thus far a recapitulation (though a masterly one) of the main

points already brought out in previous dissents; next the

injection of a new element:

The notion of a distinct category of business
n affected with a public interest,” employing pro-
perty "devoted to a public use,” rests upon his-
torical error. The consequences which it is sought
to draw from these phrases are belied by the meaning
in which they were first used centuries ago and by
the decision of this Court, in Munn v. Illinois,
which first introduced them into the law of the
Constitution.^

In this quotation are footnote references to the articles

by McAllister and Hamilton already treated in this chapter.

McAllister is cited as authority for the original meaning

of Lord Hale f s words and Hamilton for his interpretation

of the way in which Chief Justice Waite used those words.

Brandeis concludes his thought with these sentences:

In my opinion, the true principle is that the
State 1 s power extends to every regulation of any
business reasonably required and appropriate for

the public protection. I find in the due process
clause no other limitation upon the character or

the scope of regulation permissible.6s

Rexford Tugwell T s theory of consumer disadvantage may or may

not have been influential in the development of Stone T s theory

of market disadvantage. With Justice Brandeis there is no

doubt; his ideas are all documented with exhaustive foot-

f lbid., p* 302, (Citations omitted.)

, pp. 302-3.
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notes. Thus do the conclusions of McAllister and Hamilton

receive official recognition, though it be only from a

minority of the court. But the scholarship of Brandeis was

not restricted to specialized articles in legal periodicals.

The section on certificates of convenience and necessity

contains citations to many of the leading works on public

utilities; the discussion on the importance of ice in

Oklahoma contains references to everything from the mean

normal temperature to the number of mechanical refrigera-

tors in the state with a history of the ice industry thrown

in for good measure. But the most impressive use of extra-

legal sources of information was yet to come.

Throughout the life of the concept the justices

had not been able to disassociate bad from monopoly and

good from competition. Even Stone’s theory of market dis-

advantage did not completely break free from these associa-

tions. The intellectual weakness of this position had been

pointed out in Hamilton’s article and had been strikingly

underscored by the course of events. The date of the New

State Ice decision was March, 1932. Many were the attempts

to explain what was wrong with the economy. Brandeis, in

the pages of his dissent, refers to between forty and fifty

books and articles which attest to the seriousness of the
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economic emergency and attempt to suggest possible solutions.

Many of those suggest that one of the causes of the break-

down of the economic system has been unbridled competition.

Increasingly, doubt is expressed whether it is

economically wise, or morally right, that men should
be permitted to add to the producing facilities of
an industry which is already suffering from over-

capacity.... All agree that irregularity in employ-
ment—the greatest of our evils—cannot be overcome

unless production and consumption are more nearly
balanced. Many insist there must be some form of
economic control. There are plans for proration.
There are many proposals for stabilization. And some

thoughtful men of wide business experience insist that

all projects for stabilization and proration must

prove futile unless, in some way, the equivalent of
the certificate of public convenience and necessity
is made a prerequisite to embarking new capital in

an industry in which the capacity already exceeds the

production schedules. 66

Brandeis did not comment on the soundness of these views;

rather did he emphasize the size of such a task of control

and the tremendous obstacles such a program would have to

overcome. Not the least of these is the fact that the econom

ic and social sciences are largely uncharted seas. Yet seas

become known only by sailing over them, and Brandeis was dis-

tressed at the limits which the courts had placed on social

experiment ation.

There must be power in the States and the Nation

to remould, through experimentation, our economic

66
Ibid.. pp. 307-9.
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practices and institutions to meet changing social

and economic needs.... To stay experimentation
in things social and economic is a grave responsi-
bility. Denial of the right to experiment may be

fraught with serious consequences to the Nation.
It is one of the happy incidents of the federal

system that a single courageous State, may, if its
citizens choose, serve as a laboratory; and try
novel social and economic experiments without risk
to the rest of the country. This court has the

power to prevent an experiment. We may strike down
the statute which embodies it on the ground that,
in our opinion, the measure is arbitrary, capricious
or unreasonable. We have the power to do this, be-
cause the due process clause has been held by the
Court applicable to matters of substantive laws as

well as to matters of procedure. But in the exer-

cise of this high power, we must be ever on our guard,
lest we erect our prejudices into legal principles.
If we would guide by the light of reason, we must let
our minds be b01d.6/

With these words, full of ominous forebodings of the course

the court was to take during the early days of the Roosevelt

administration, Brandeis recognized that competition had been

stripped of much of its normative qualities* We must now

engage in experiments to gain the knowledge necessary to per-

form automatically. This was much more than a case of market

disadvantage; it was a widespread paralysis which, in the

opinion of Justice Brandeis, called for a type of social

action unique in our history. He did not pretend to know

what that action was, but he did not approve of decisions

which closed the gates on paths yet untried, even though they

67
Ibid.. p. 311
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may lead to action as contrary to tradition as the fostering

of monopoly where once there was competition.

The public-interest concept was dead. It had been

based upon intellectual assumptions which had become more

and more untenable as observer after observer exposed weak-

nesses in vital areas. When at last the economic order itself

refused to cooperate, it remained only for the court to take

official note of its demise. That the court was to do in

the Nebbia case.



CHAPTER IX

THE NEBBIA CASE

Although Mr. Justice Brandeis, dissenting from

the decision of the court in the New State Ice case, had

used the existing economic distress to illustrate the

need for social and economic experiments, the legislation

in question in that case dated back to 1925 and had no

direct connection with the depression. However, the type

of regulation anticipated by Brandeis was not long in

coming, and it was inevitable that the Supreme Court event-

ually would be faced with the question of its constitution-

ality. In the spring of 1933 the legislature of the State

of New York, in response to the conditions of widespread

distress throughout the milk industry, created a control

board with authority to regulate the entire milk industry

of that state. The control board lost no time in setting

minimum prices to be charged for wholesale and retail sales

of milk. Leo Nebbia, the proprietor of a grocery story in

Rochester, sold two quarts of milk at a price less than

that set by the board and was convicted by the County Court

for this violation. He appealed to the Court of Appeals

346
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and then to the Supreme Court. The case was heard in Decem-

ber of 1933 and was decided in March of 1934.

The New State Ice case had been decided by a six

to two vote with Sutherland, Hughes, Van Devanter, Mcßey-

nolds, Butler, and Roberts in the majority and Stone and

Brandeis dissenting. In the Nebbia case the vote was five

to four with Hughes and Roberts shifting over to join Stone

and Brandeis. Justice Cardozo, who joined the bench too

late to participate in the New State Ice case, made the

fifth member of the majority. It is interesting to note

that Brandeis and Mcßeynolds were placed on the court by

Wilson; Van Devanter by Taft; Sutherland and Butler by

Harding; Stone by Goolidge; and Roberts, Hughes and Car-

dozo by Hoover.

Roberts' Opinion

Mr. Justice Roberts began his opinion with a

brief discussion of the legislation in question and the cir-

cumstances in the milk industry which brought about its

passage. He developed in some detail the picture of wide-

spread distress in the milk industry and the extensive

research program embracing all aspects of the problem which

preceded the legislative action. The "conscientious effort
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and thoroughness exhibited” lent weight to the conclusion

reached by the investigating committee. Then, after re-

jecting Nebbia’s claim that the statute denied him equal

protection of the law, he entered into a consideration of

the main question, whether it was in violation of the due-

process clause of the Fourteenth Amendment.

The use of property and the making of contracts

are normally matters of private and not public concern, the

general rule being that they both shall be free of govern-

mental interference. Yet neither property rights nor con-

tract rights are absolute; equally fundamental with the

private right is that of the public to regulate it in the

common interest. Following extensive quotations from pre-

vious decisions by Justices Marshall, Barbour and Taney em-

phasizing the extensiveness of the police power, Roberts

summarized the general position of the court:

The Fifth Amendment, in the field of federal

activity, and the Fourteenth, as respects state

action, do not prohibit governmental regulation for

the public welfare. They merely condition the exer-

tion of the admitted power, by securing that the

end shall be accomplished by methods consistent with

due process. And the guaranty of due process, as

has often been held, demands only that the law shall not

be unreasonable, arbitrary or capricious, and that the

means selected shall have a real and substantial re-

lation to the object sought to be obtained. It re-

sults that a regulation valid for one sort of busi-

ness, or in given circumstances, may be invalid for

another sort, or for the same business under other
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circumstances, because the reasonableness of each

regulation depends upon the relevant facts.^

Many times has the Fourteenth Amendment been invoked in vain

in an attempt to resist necessary and appropriate action of

the police power; the court has sanctioned many different

types of specific regulation designed in the public interest.

Here Roberts cites numerous examples to support this conten-

tion. Yet, he continues, the argument which counsel for

Nebbia seeks to have approved is that price fixing is per se

unreasonable and unconstitutional save as applied to business

affected with a public interest, the milk business being

not such an industry. Then comes the significant admission.

We may as well say at once that the dairy
industry is not, in the accepted sense of the

phrase, a public utility.

It is not a monopoly; nor does it enjoy any grant of public

privileges. Yet if, as must be conceded, the industry is

subject to other types of regulation in the public interest

(and Roberts had cited a long list of such measures),

... what constitutional principle bars the
state from correcting maladjustments by legislation
touching prices? We think there is no such prin-
ciple. The due process clause makes no mention of
sales or of prices any more than it speaks of busi-
ness or contracts or buildings or other incidents of

property. The thought seems nevertheless to have

%ebbia v. New York. 291 U. S. 502, p. 525-
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persisted that there is something peculiarly
sacrosanct about the price one may charge for

what he makes or sells, and that, however able to

regulate other elements of manufacture or trade,
with incidental effect upon price, the state is

incapable of directly controlling the price it-

self.

Yet, Roberts pointed out, such a view was denied many years

ago in the Munn case. There the court concluded that the

circumstances justified the legislation as an exercise of

the governmental right to control grain elevators in the

public interest; that is, as an exercise of the police

power. Roberts maintained that properly understood, "af-

fected with a public interest" is the equivalent of "sub-

ject to the exercise of the police power" and nothing more.

It is clear that there is no closed class or

category of business affected with a public in-

terest, and the function of courts in the ap-
plication of the Fifth and Fourteenth Amendments
is to determine in each case whether circumstances
vindicate the challenged regulation as a reasonable
exertion of governmental authority or condemn it as

arbitrary or discriminatory. The phrase "affected
with a public interest" can, in the nature of things,
mean no more than that an industry, for adequate ~

reason, is subject to control for the public good.^

And finally, Roberts concludes with a statement concerning

the role of the court in making policy.

2
Ibid.« pp. 531-32.

. p. 536.



351

... if the legislative policy be to curb un-

restrained and harmful competition by measures

which are not arbitrary or discriminatory it does

not lie with the courts to determine that the rule

is unwise. With the wisdom of the policy adopted,
with the adequacy or practicability of the law

enacted to forward it, the courts are both incom-

petent and unauthorized to deal. The course of

decision in this court exhibits a firm adherence

to these principles. Times without number we have

said that the legislature is primarily the judge
of the necessity of such an enactment, that every
possible presumption is in favor of its validity,
and that though the court may hold views incon-

sistent with the wisdom of the law, it may not be
annulled unless palpably in excess of legislative
power. 4

Thus the court writes finis to the existence of

the public-interest concept as a separate doctrine and re-

turns price regulation to the realm of police power

there to be judged as are all other social and economic

control techniques, by its relevancy in specific situations.

In so doing, the court accepts the principles for which the

dissentors fought in previous cases: price regulation is

to be treated no differently from other types of regulation;

it is to be judged in terms of its relevancy in specific

situations; and the legislative judgment in such cases is

to carry every possible presumption of validity. Each of

these principles had been present in Chief Justice Waite’s

Munn decision; they were also present in Mr. Justice McKenna’s

4lbid.. pp. 537-538.
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opinion in the Insurance case; and they were highly de-

veloped by Holmes, Stone, and Brandeis in their recent

dissents. Now these principles were made the official

pronouncements of the court.

McReynold’s Dissent

Mr. Justice Mcßeynolds, with Justices Sutherland,

Butler and Van Devanter concurring, disagreed with these

pronouncements. As might be expected, the dissent followed

the main lines of reasoning used by Mr. Justice Sutherland

in the Tyson. Ribnik and New State Ice cases. The majority

and minority arguments had simply exchanged places.

Mcßeynolds began with numerous lengthy quotations

from the decision of the Court of Appeals setting down the

facts of the case and the reasoning used by that court up-

holding Nebbia T s conviction. To Mcßeynolds, the decision

was vague as to the exact basis upon which it was made.

References are made to an "emergency” and yet there was no

definite finding of an emergency by the court, which leads

Mcßeynolds to ask the question:

Was the legislation upheld because only
temporary and for an emergency; or was it sus-

tained upon the view that the milk business

bears a peculiar relation to the public, is
affected with a public interest, and, therefore,
sales prices may be prescribed irrespective of

exceptional circumstances?
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He considers the implications of each possibility separate-

ly-

Does the existence of an emergency render inopera

tive certain principles of the Constitution? Mcßeynolds

thought not and supported his position with quotations from

previous cases before the court.

The Constitution of the United States is a

law for rulers and people, equally in war and in

peace, and covers with the shield of its protec-
tion all classes of men, at all times, and under

all circumstances. No doctrine, involving more

pernicious consequences, was ever invented by the

wit of man than that any of its provisions can be

suspended during any of the great exigencies of

government. Such a doctrine leads directly to

anarchy or despotism.s

The fundamental guaranties of the Constitution
cannot be freely submerged if and whenever some

ostensible justification is advanced and the po-
lice power invoked.^

Mcßeynolds felt that Constitutional guarantees are not to

be "thrust to and fro and carried about with every wind of

doctrine.”

They were intended to be immutable so long as

without our charter. Rights shielded yesterday
should remain indefeasible today and tomorrow.

Certain fundamentals have been set beyond experi-
mentation; the Constitution has released them from
control by the State. Again and again this court

has so declared. 7

slbid..5 Ibid.. quoted at p. 545- (from Ex parte Milli

gan, 4 Wallace 2, p. 120.)

, qouted at p. 546. (from Adams v. Tanner
244 U.S. 59TTTT

7lbid., p. 546.
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The rent cases arising out of the First World War seemed

in contradiction to these principles, but Mcßeynolds ex-

plained them by pointing out that the unusual conditions

grew out of a war not a peace situation and that the ques-

tioned statutes made careful provision for protection of

owners. Even so they "went to the verge of the law."

Even assuming that an emergency could justify

such legislation, the burden was upon the state to estab-

lish by competent evidence that such an emergency existed.

No such evidence was presented at Nebbia’s trial. What

was this emergency which called forth such drastic regula-

tion?

Mcßeynolds pointed out that it was nothing more

than a simple case of the supply of milk exceeding the de-

mand for milk, For ten or fifteen years prior to 1930 the

demand for milk had been constantly increasing and dairy-

men had been increasing their herds to meet this increased

demand. In the years since 1930 the demand has fallen off

and drastic reductions in prices have resulted. Rather

than an emergency, this was simply part of the natural work

ings of the law of supply and demand.

The exigency is of the kind which inevitably
arises when one set of men continue to produce
more than all others can buy. The distressing
result to the producer followed his ill-advised
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but voluntary efforts. Similar situations occur

in almost every business. If here we have an

emergency sufficient to empower the Legislature
to fix sales prices, then whenever there is too

much or too little of an essential thing
whether of milk or grain or pork or coal or shoes
or clothes constitutional provisions may be
declared inoperative and the "anarchy and des-

potism" prefigured in Milligan’s case are at the
door

Thus do economic theories assume the stature of Constitution

al doctrines in the practice of the jurist’s art.

But what of the second question? Is the milk bus-

iness so affected with a public interest that the legisla-

ture may prescribe prices for sales by stores? Mcßeynolds

said no and cited the Wolff. Tyson. Ribnik. Williams. New

State Ice and other cases to support his conclusion. The

quotations are all familiar by now and need not be repeated

here. The points emphasized are that "private” businesses

are not subject to price regulation as "public” ones are;

that ordinary regulation is permissible; and that fixation

of price goes beyond regulation and becomes

... management, control, dictation - it
amounts to the deprivation of the fundamental

right which one has to conduct his own affairs
honestly and along customary lines. 9

. p. 551.

9 lbid.. pp. 554-555.
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Adopting the argument advanced by the majority would allow

price control of farm products, groceries, shoes, clothing

and all the necessities of life whenever some legislature

decides such action advisable and for the public good.

This court has declared that a state may not

by legislative fiat convert a private business in-

to a public utility. And if it now be ruled that
one dedicates his property to public use whenever
he embarks on an enterprise which the Legislature
may think it desirable to bring under control, this

is but to declare that rights guaranteed by the Con-

stitution exist only so long as supposed public in-

terest does not require their extinction. To adopt
such a view, of course, would put an end to liberty
under the Constitution. 10

Insofar as the Munn case was concerned, Mcßeynolds

noted that it had been up for discussion many times before

and that always the conclusion was that nothing there supports

the notion that the ordinary business of dealing in commodi-

ties is charged with the public interest and subject to legis-

lative control. Yet that is exactly what the majority now

says. One cannot but agree with Mcßeynolds when he objects:

To undertake now to attribute a repudiated im-

plication to that opinion is to affirm that it means

what this Court has declared again and again was not
intended. The painstaking effort there to point out
that certain businesses like ferries, mills, &c. were

subject to legislative control at common law and then
to show that warehousing at Chicago occupied like re-

lation to the public would have been pointless if

1-Qlbid.. p. 555- Citations omitted.
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"affected with a public interest" only means that

the public has serious concern about the perpetuity
and success of the undertaking. That is true of all

business affairs. Nothing in the opinion lends

support, direction or otherwise, to the notion that
in times of peace a legislature may fix the price of

ordinary commodities grain, meat, milk, cotton,
&c.

Nor would Mcßeynolds subscribe to the theory that

the court should have r, naught to do” with the wisdom of the

legislation.

But plainly, I think, this court must have re-

gard to the wisdom of the enactment. At least, we

must inquire concerning its purpose and decide whether
the means proposed have reasonable relation to some-

thing within legislative power whether the end is

legitimate, and the means appropriate... Unless we

can affirm that the end proposed is proper and the
means adopted have reasonable relation to it this
action is unjustifiable.l2

To Justice Roberts and the other members of the majority,

price control is unconstitutional only if arbitrary, dis-

criminatory, or demonstrably irrelevant to the policy the

legislature is free to adopt. To Mcßeynolds, the end pro-

posed must be "proper,” and the implication is that it is

the court’s duty to define which ends are proper and which

are not. What about the ends sought under the present leg-

islation?

J-J-Ibid.. pp. 555-556.

12Ibid.. p. 556.
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The Legislature cannot lawfully destroy guaran-
teed rights of one man with the prime purpose of en-

riching another, even if for the moment, this may
seem advantageous to the public. And the adoption
of any "concept of jurisprudence” which permits
facile disregard of the Constitution as long inter-

preted and respected will inevitably lead to its

destruction. Then all rights will be subject to

the caprice of the hour; government by stable laws

will pass.^3

But, despite Mcßeynolds* dissent, that "concept of juris-

prudence’* indeed had been adopted by the court, although

hardly with the dire results predicted.

It is true that the phrase "affected with a

public interest" did not pass from the court 1 s vocabulary

immediately, but its restrictive content had been stripped

from it. Thus, although it was used to justify regulation

of the charges of tobacco warehousemen in Georgia in 1937,

that decision was distinctly pragmatic - much examination

of the conditions bringing about regulation and a clear de-

ference to legislative authority characterize its approach.^

With the advent of new members of the court in

the late thirties, even this concession to traditional

phraseology became unnecessary. In 1941 a unanimous court,

13 Ibid.. p. 558-559.

v. Yoemans. 301 U.S. 441- As in the
Wolff case, the court probably chose the path leading to

unanimity. The dissenters in the Nebbia case still were on

the court. By speaking in terms of "public interest*1 Chief
Justice Hughes was able to obtain their support while at the

same time holding the more pragmatic wing with the character
of his analysis.
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speaking through Mr. Justice Douglas, left no room for

doubt concerning the public-interest concept as the test

of regulatory power.

The drift away from Ribnik v. Mcßride has

been so great that it can no longer be deemed
a controlling authority.

Then Douglas cited numerous recent examples of price regula

tion upheld by the court.

These cases represent more than scattered ex-

amples of constitutionally permissible price-
fixing schemes. They represent in large measure

a basic departure from the philosophy and approach
of the majority in the Ribnik case. The standard

there employed, following that used in Tyson &

Brother v. Banton. was that the constitutional

validity of price-fixing legislation, at least in

absence of a so-called emergency, was dependent
on whether or not the business in question was

"affected with a public interest." That test,
labelled by Mr. Justice Holmes in his dissent in
the Tyson case as "little more than a fiction,”
was discarded in Nebbia v. New York. It was

there stated that such criteria "are not sus-

ceptible of definition and form an unsatisfactory
test of the constitutionality of legislation di-
rected at business practices or prices" and that
the phrase "affected with a public interest" can

mean "no more than that an industry, for adequate
reason, is subject to control for the public
good."is

And as if to emphasize the extent of the change which had

come about, the case concerned the regulation of private

employment agencies.

y, Nebraska. 313 U.S. 236, pp. 244-246.



CHAPTER X

RECENT THEORIES

Theoretical analysis of the public-interest concept

was ushered into its last phase by the decision in the Nebbia

case. Beginning with the earliest articles in the ls90 f s and

continuing on into the early 1920 f s the question asked by

most observers concerning the concept was, ”What is it?” In

the late 1920 T s and early 193C T

s, as the analysis became

more critical of the court’s actions, the emphasis changed

somewhat. The question now became, ,f ls it?” With this

question at least partially answered by the Nebbia case, ob-

servers at first began to wonder, ”Is it really gone?” And

finally, as the court remained consistent in its refusal to

use the concept, the most interesting question of all began

to be asked, ”What was it?”

Early Comments

The decision in the Nebbia case was awaited with

keenest interest by those who had been watching the course

of the concept in the courts. Probably some sort of record

for promptness could be claimed by one such observer. The

Nebbia decision was handed down on March 5, 1934* In the

360
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issue of the Columbia Law Review for that same month there

appeared a full-fledged study of the impact of that decision

upon price fixing. Nor did the article show signs of hasty

construction; rather did it reflect the usual thoroughness

of its author, Professor Robert L. Hale of Columbia Univer-

sity Law School.

Professor Hale noted that the court did not in so

many words declare that the Tyson, Ribnik and Williams cases

were overruled. However, despite this, in his opinion, f, it

clearly repudiates the criterion there utilized.” In so

doing it has removed one of the two barriers to price fixing.

There have been thought to be two limitations
on the power to fix prices—-one horizontal, one

vertical. Horizontally, it has been thought that

prices may not be fixed at ail by public authority
outside of a "closed class or category.” Vertically,
the power to regulate even within that category has
been limited by the requirement that, as a general
rule at least, the prices must not be fixed so low

as to yield the company less than a "fair return on

the fair value of its property”... As a result of

the Nebbia case, the horizontal limit has been re-

moved from price fixing.^

Hale wondered how long it would be before the vertical limit

too would be raised. Here he was anticipating the decision

ln The Constitution and the Price System: Some
Reflections on Nebbia v. New York,* 1 34 Columbia Law Review
401, p. 424* Much of this article appears as Chapter 13
in the author 1 s recent book, Freedom Through Law.



of the Hope case in 1944*

Professor Hale agreed with Mr. Justice Mcßeynold’s

statement that the court in the Nebbia case was adopting a

construction of the Munn case which time after time it had

rejected. Yet Hale felt it was the recent interpretations

of Munn given by the court which had been in error and that

Roberts, by disregarding those interpretations, was restor-

ing to the concept the meaning which Waite originally in-

tended the concept to have. He mentions Hamilton’s

"brilliant article" in support of his thesis that recent

courts had tended to misapply the phrases Waite had used in

the Munn case.

Professor Hale felt that Nebbia marked the end of

the public-interest concept as a limitation on price fixing,

Irving B. Goldsmith, lecturer at Northwestern Law School,

and Gordon W. Winks, Editor-in-Chief of the Illinois Law

Review, writing in 1936, were not quite so sure.

Taking the Nebbia case alone, both in its

holding and the language of the opinion, one might
conclude that the concept of a closed category per-

mitting price fixing only in case of businesses de-

voted to the public interest had been so thoroughly
rejected that considerable latitude would be per-

mitted in the enactment of price fixing laws. 2

However, such a conclusion would overlook three pertinent

facts: (1) the Nebbia case was a five to four decision with

2 "Price Fixing; From Nebbia to Guffy," 31 Illinois

Law Review 179, p* Is3*
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quite a determined dissent, (2) a grave distrust of legis-

lative tampering with prices has become part of our judic-

ial tradition, and (3) the decisions in the Tyson and

Ribnik cases, though not followed in the Nebbia decision,

were not specifically overruled. The authors agree that

So long as the Nebbia case stands, govern-
mental power is no longer to be circumscribed for

price fixing...by the public interest concept.^

But they also point out that a system of price control for

a large industry can seldom be made effective by a simple

set of rules. Detailed and specific provisions make up

the heart of any control policy. Because of this, although

the power of government to fix prices may be recognized in

its broader aspects, an unsympathetic court may render this

power practically ineffective by refusing to countenance

detailed (and sometimes apparently minor) provisions of

the regulatory measure.

They support this statement with an analysis of

several later decisions concerning the same milk control

act approved by the Nebbia case and of one concerning the

Guffy Coal Act. These cases need not be considered in de-

tail here. In none of them was the right to control price

denied, but in each of them the court made plain its

3 lbid., p. 201
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intention to subject each provision of such laws to detail-

ed examination. The question in the milk-control cases in-

volved the existence of a price differential between adver-

tised and unadvertised brands of milk. The law had approved

of such a differential and the district court had upheld

the legislation on the principle that the burden of proof

that it was arbitrary beyond doubt rested with the com-

plainant. With neither side submitting any extensive col-

lection of facts, the decision went to the state. However,

the Supreme Court sent the case back for a taking of addi-

tional evidence.

... where the legislative action is suitably
challenged and a rational basis for it is predicated
upon the economic facts of a given trade or industry,
which are outside the sphere of judicial notice,
these facts are properly the subject of evidence

and of findings. With the notable expansion of the

scope of governmental regulation...when it becomes

necessary for the Court to deal with the facts re-

lating to particular commercial or industrial con-

ditions, they whould be presented concretely with

appropriate determination upon evidence, so that
conclusions shall not be reached without adequate
factual support.

In the rehearing the district court, speaking through Judge

Learned Hand, found the state’s presentation of evidence to

4
Borden T s Farm Products v. Baldwin. 293 U. S. 194

p. 210, Quoted by Goldsmith and Winks p. 109*
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be satisfactory. However, Judge Hand also declared in the

decision that the proper test of constitutionality where

an issue of due process is raised should be the legislature’s

reasonable belief that facts justifying the law existed,

and not the court’s independent view as to their existence.

The Supreme Court accepted his findings but did not pass

upon the broader policy issue suggested by Judge Hand. Also,

on the same day that it upheld this decision, the Court

ruled invalid a provision of the same law which restricted

the right to sell unadvertised milk for a cent less to

those distributors already in business prior to the passage

of the law.

In the decision concerning the Guffy act, the

court avoided passing on the price-fixing portion of the

act by declaring those provisions to be inseparable from

other clauses which were unconstitutional, the effect being

to kill the price-control measures also.^

The thesis advanced by Goldsmith and Winks is that

even if a general power to control prices be admitted, the

the same legislation, this time less the

offensive provisions, was reenacted by Congress and was ap-
proved by the court. This to a certain extent answers the

question Goldsmith and Winks were asking.
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court, through detailed review of the provisions of the con-

trol acts, can block price regulation just as effectively

as it formerly had done with the public-interest concept. Un-

less recognition of legislative adequacy is extended to the

provisions of the act itself, the right to regulate price

has little content.

Robert W. Harbeson

During the period of time when the public-interest

concept was held to be the test of the power to control

price, it was of great interest, especially to lawyers. Of

the many whose contributions have here been considered, only

Tugweil, Glaeser, and Keezer were economists. Walton

Hamilton was an economist turned professor of law. All the

rest were lawyers. Yet once it became apparent that the

public-interest concept had been discarded, the legal com-

mentators seemed to lose interest in it. It had been shown

by McAllister and Hamilton to be based on historical error;

the court had recognized this fact; and the issue was at an

end.

The economists, although they had arrived on the

scene rather late, continued to find it interesting. They

continued to speculate as to the reason for its existence,
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and for its discard. The balance of this chapter is con-

cerned with three such attempts.

To Robert W. Harbeson, Professor of Economics at

Rutgers University, writing in 193$ in the Michigan Law-

Review. the concept bore an interesting relationship to

the theories of monopolistic competition. It seemed to

him highly significant that only a year previous to the

famous decision in Nebbia v. New York there appeared two

volumes which together constitute a landmark in the de-

velopment of economic doctrine, no less significant than

the Nebbia decision itself: Professor Edward Chamberlin T s

Theory of Monopolistic Competition and Mrs. Joan Robinson’s

Economics of Imperfect Competition*. While there was no

evidence that these works influenced the Nebbia decision,

Harbeson felt that

... these studies not only afforded a ration-
ale of that decision but also make desirable a re-

examination of the concept of "businesses affected

with a public interest" in the light of the histori-
cal development of that doctrine and parallel develop-
ments in business organization and economic theory. °

Harbeson felt that, economically speaking, there

would be no occasion for such a concept if (a) conditions

permitted the functioning of an individualistic economic

z:

°"The Public Interest Concept in Law and in Econ-

omics," 37 Michigan Law Review Isl, p. Isl.
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system according to its underlying assumptions, and (b) if

we were ready to accept the results of such a system with-

out addition or modification.

The fundamental condition required for the

satisfactory functioning of individualism is that

competition should bepervasive enough to prevent
any individual from over reaching or exploiting
his fellows and at the same time should stimulate
individuals to make the most effective use of the

factors of production. For competition, in turn,
to function in this way it would be necessary not

only that monopolistic influences be absent but
also that everyone should know and follow his in-
terests and be able to protect them by bargaining
on equal terms with his fellows. Since, obviously,
these conditions have not been, and cannot be ful-

filled, and since we would not be prepared to

accept without modification the results of indi-
vidualism even if the conditions necessary for its

satisfactory functioning werepresent there is

ground for "Public interest” and governmental
interference in the conduct of business.

Historically, with the possible exception of the

work of a few mathematical economists on duopoly, a sharp

distinction has been maintained in economic theory between

the concepts of competition and of monopoly. The conditions

of competition and monopoly were regarded as qualitatively

separate and distinct.

There was either competition or monopoly. It

was found at an early date that certain public utili-

ties were "natural monopolies” in the sense that,
for reasons connected with the technological conditions

, p. 132.
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and financial structures of these industries,
competition worked badly for all concerned,
so that the acceptance of regulated monopoly
or public ownership was desirable.

However, the characteristics which caused these industries

to be "natural monopolies" were exceptional and were limited

to the public-utility field; other industries were regarded

as essentially competitive, except in those very few cases

where a single firm happened to gain control of a large part

of the output in its field. In the competitive area, the

problems of monopoly profits or underinvestment did not

exist. In fact, theory told us that here optimum adjust-

ment of all economic forces would result. In the monopolist,

these adjustments could not take place, consumer interests

would not be protected and public action of course became

essential.

Yet, in recent time, it has become increasingly

obvious that neither competition nor monopoly in its pure

state exists. Clearly the vast majority of prices are de-

termined under conditions between these two extremes. In

response to this realization, the theories of monopolistic

competition made their appearance. Among other things,

Chamberlain pointed out that under monopolistic competition

Ibid., p. Is-
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advertising and product differentiation may actually in-

crease the satisfaction of wants, plants of a more advan-

tageous size may result, and the tendency to create ex-

cess capacity may be controlled far better than under

competition. To be sure, there were offsetting disadvan-

tages. Monopoly profits would exist, collusion was more

probable, persistent underinvestment might result, pro-

duct differentiation might be carried to irrational ex-

tremes, price discrimination would be more probable be-

cause of product differentiation, and because of the

existence of market control, bad decisions by firms would

have more far-reaching consequences.

What does all this mean insofar as public policy

is concerned? Professor H'arbeson saw two implications:

First, the protection of the public interest
in matters of prices, costs, and profits requires
some type of supervision or control over virtually
the entire price system. Second, the market rela-
tions characteristic of pure competition cannot in

every case be used as a norm for such controls as

may be set up over the existing system. It has
been pointed out that, in certain respects and sub-

ject to appropriate controls, some elements of

monopoly may be advantages. 9

9
Ibid., p. 1&6.
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To sum up, Harbeson felt that public interest in business

has its economic basis in

... the failure of competition to keep profits
at a minimum level or to result in the production
of the optimum varieties of products or to keep
expenses of production at the lowest possible point.
It has been argued, further, that the older sharp
qualitative distinction between monopoly and compe-
tition was unreal, and that by reason of the domin-

ance of monopolistic competition, and by reason also
of the limitations of even pure competition, there
is public interest of some sort or in some degree
in virtually every part of the price structure.lo

Then Professor Harbeson embarked upon a survey

of the legal aspects of the concept. The same familiar

cases are discussed and the same quotations presented.

Harbeson r
s original contribution was his analysis of these

decisions in terms of monopolistic-competition theory.

Munn v. Illinois involved a case of oligopoly.

The court was puzzled, not knowing what to call it, and

finally the phrase “virtual monopoly. ** In the Budd case

the situation was similar. The Brass case Harbeson found

confusing. He pointed out that the reasoning in the case

was open to both legal and economic objections and then

attempted to rationalize the decisions by noting that there

were only three elevators in that town. However, he also

10
Ibid.. p. 138.
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notes that less than half the grain raised in that local-

ity passed through those elevators, most of it going

directly to larger cities.

The Insurance case was clearly a case of monopo-

listic competition and fitted his thesis nicely. The rent

cases were decided on the basis of an emergency and needed

no other explanation. In the Tyson and Ribnik cases the

majority failed to recognize the element of monopolistic

competition present in those situations; this element was

recognized by the dissenters, and especially by Brandeis

in the New State Ice case. The public interest in the

Nebbia case was justified economically because of the

••• persistence of non-monopolistic imper-
fections in competition in the production of milk
and monopolistic imperfections in competition,
extending to bilaterial monopoly in some cases,
in its distribution.il

Roberts of course was not able to diagnose the situation

economically, but he recognized that something was wrong.

But whatever the inadequacies of reasoning,
so long as the Nebbia case is accepted as the

controlling precedent, the legal doctrine of

businesses affected with a public interest will

not stand as a barrier to such price control as

may seem desirable according to the interpretation
of public interest as developed by this paper*l2

H-Ibid., pp. 205-6.

, p. 206.
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According to Harbeson T s thesis, the public-interest

concept was developed originally to extend control into those

industries in which the conditions were those of monopolistic

competition. The extension of the concept was resisted by

those on the court who held to the "either competition or

monopoly" description of the economy. The tremendous ex-

tension of the concept in the Nebbia case was a result of

the recognition that conditions of monopolistic competition

were predominant throughout the economy. Of course the

members of the court who had favored this extension did

not understand the economic complexities of the situation,

but they made the right decision nevertheless. As Har-

beson noted, we cannot expect the Supreme Court to be

ahead of economic theory in its market analysis, even

though that theory is notorious in its tendency to lag

behind economic realities.

Horace M. Grey

As we have noted repeatedly, one of the major

difficulties encountered in a study such as this arises

out of the vagueness which surrounds the term "public

utility." Because everyone has some "idea" of what it

is, most commentators proceed to the discussion without
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feeling the need of precise definition. In some cases

the difficulty is slight; it is obvious, for instance, that

Professor Harbeson, in the article above, views "public

interest" in the broad sense of the power of the state

to regulate prices. Confusion is not likely in his case.

But many authors use "public utility industries" and

"industries affected with a public interest" interchange-

ably in the same article —* but in such a way that is ob-

vious that their idea of "public utility" is not broad

enough to cover all "public interest" industries. Yet

where does it stop? Without a definition one

can only speculate as to the meaning in each case.

Often the consequences of a wrong guess as to

the author f s meaning of "public utility" is the complete

misinterpretation of what he is trying to say. Professor

Horace M. Grey’s article, "The Passing of the Public

Utility Concept," is an example of the semantic diffi-

culties just described. This is true despite the author’s

opening sentences, which are in the nature of a definition.

The term "public utility concept" is used
here in a broad sense to d enote that body
of economic, social, and legal ideas which to-

gether constitute the institutional framework

within which certain designated enterprises
operate. Viewed analytically, it consists of

certain economic and legal assumptions, certain

social objectives sought to be attained, and
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administrative and legal procedures designed to

implement these abstractions and to give them
functional vitality for purposes of social con-

trol. 13

As one reads Professor Grey’s article it becomes obvious

that this concept of public utility is broad in the tech-

niques of regulation which it includes but narrow

in the industries to which it applies. He is not as con-

cerned with price control as he is with other techniques

of regulation. Yet because of the crucial role within

"public interest" which "public utility" plays, it is neces

sary that we examine his article rather closely. It is

especially interesting for its contrast with the usual

analysis of public utility which one encounters.,

The public-utility concept, as explained by

Professor Grey, is a product of the late nineteenth and

early twentieth century. During the nineteenth century

in response to the dominant belief that the public inter-

est would be best promoted by grants of special privilege

to private persons and to corporations, the federal govern-

ment either gave away or sold for nominal sums the major

portion of the public domain. Other federal grants of

privilege in the form of patents, subsidies, banking

powers, and tariffs were also made. In this century ex-

clusive rights to exploit hydro-electric sites; radio,

13
Ibid.. p. 558-9.
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wireless and television channels; public highways; and

airways were granted by the federal government. The states

joined in this process by granting corporate charters of

extreme laxity, while the municipalities cooperated by

granting perpetual or long-term franchises of exclusive

character. In general the recipients of these privileges

were given practically a free hand in respect to organ-

ization, finance, and price policy. They followed the

historic behavior pattern of all holders of special privi-

lege, and the final result was "monopoly, exploitation,

and political corruption.” The situation became so bad

that a widespread demand for legislative restraint arose

and the Granger Laws, Interstate Commerce Act, Sherman

Act, and the first state public-utility statutes were

enacted. Although these laws differed in many respects,

they had one feature in common.

They all followed the delusion that private
privilege can be reconciled with public interest

by the alchemy of public regulation. Consequently,
none of them disturbed in the slightest degree the

underlying structure of special privilege; they merely
reared upon it a superstructure of restraint. Monopoly,
anticorporation tradition but became increasingly con-

fused and bewildered ... It was during this period
of confusion, and out of this conflict between liberal

ideology and the realities of monopoly capitalism,
that the public utility concept evolved.

pp. 281-2.
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Special privileges, the abuse of those privileges, and,

finally, the demand for legislative restraint were the

ingredients from which the concept was concocted. But

what was the concept itself? According to Grey, the

crystalization came in the early twentieth century.

Whereas formerly it had been assumed that

competition was generally beneficent and should,
therefore be preserved, it was now assumed that,
in certain areas at least, competition was unde-
sirable and should therefore be eradicated by
state action. The new economic philosophy re-

ceived general legislative sanction by the states

between the years 1907 and 1920, and, more re-

cently, by the federal Congress in respect to

interstate operations in communication, electric

power, motor transport, air transport, and natural

gas. Thus between 1907 and 193 the policy of

state-created, state-protected monopoly became

firmly established over a significant portion of
the economy and became the keystone of modern

public utility regulation. '

State-created, state-protected monopoly then is the essence

of the concept. Grey’s interpretation is an interesting one.

It differs both from ’’public interest1’ which legally had be-

come identified with the right to regulate price and from

the "public callings’’ idea with its supposed common-law

roots in the distinction between public and private. Grey’s

concept does not arise from common-law distinctions; it

is modern and arises from governmental grants of monopolistic

15ikid., p. 283-
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privilege. Despite these vast differences in meaning, all

commentators use the same terms and assume that those terms

are generally intelligible.

To continue with Grey’s analysis, public-utility

status became a haven of refuge,

... for all aspiring monopolists who found
it too difficult, too costly, or too precarious
to secure and maintain monopoly by private ac-

tion alone,

Government would grant them monopoly power and protect

them from interlopers. Of course they were subjected to

restrictive regulation, but if it could not be controlled

through political manipulation the Supreme Court could

always be relied upon to restrain any over zealous

regulatory commission.

But such grants clearly were contrary to the tra-

ditional liberal ideology. This conflict was resolved by

resort to rationalization.

It was said that enterprises supplying gas,
electricity, street transportation, water, and

telephonic communication were "inherently” or

"naturally" monopolistic; that they had certain

"natural characteristics" which distinguished them
from other enterprises and caused them to follow

different laws of economic organization; that,
because of this "natural" force, they tended "in-

evitably" to become monopolies; that all efforts

l6Ibid.. p. 283.



to maintain competition had failed and, by the very
nature of the case, were foredoomed to fail. Thus,
the fiction of "natural monopoly" was invented to

explain the centripetal tendencies then observable.

Government, being powerless to resist this "natural"

trend, must perforce bow to the inevitable and accept
"natural" monopoly as a principle of public policy.
Such a conclusion did not contradict traditional

thought for these new monopolies were different;
they were "natural" whereas other monopolies were,
by contradistinction, "unnatural" or artificial.

Thus, by a soothing process of rationalization, men

are able to oppose monopolies in general but to

approve dertain types of monopolies. 1 '

But the process of rationalization did not stop here* These

monopolies were "natural,” and since nature is beneficent,

it follows that they were "good” monopolies. Thus govern-

ment was justified in establishing "good” monopolies and

using its power to prevent invasion by interlopers. Fur-

thermore, those who "devoted" their property to this "good"

cause were entitled to receive a fair return on a fair value."

Government’s regulation could be restricted to the prevention

of discriminations and excessive charges. In all other

things, the organization of production, the utilization of

resources, the maintenance of high standards of service,

the development of markets, and the securing of capital

at least cost, these "good" monopolies would keep the public

interest to which they had "devoted" their property foremost.

17Ibid., PP. 283-4.
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The original social objective of public-utility

regulation was the protection of the consumer against ex-

cessive charges and discriminations. However, because of

the "sinister forces of private privilege and monopoly"

which lurked behind the concept, this laudable social ob-

jective became forgotten and the concept began to serve

the interest of "these forces" which desired

... immunity from prosecution under the anti-
trust laws, legal validation of their privileges
as property rights, the protection of the state for

their monopolies, and a relatively free hand to

extend their economic power. All these they achieved
under the public utility status.

And, Grey adds, they received something else equally im-

portant public acceptance and legal recognition of the

economic fiction of "natural” monopoly. As the events of

the twenties and thirties began to unfold, it became in-

creasingly apparent that "protection of consumers" had

been superseded in large measure by "protection of proper-

ty."

Thus Grey continued, recently an even more

menacing and anti-social use of the public-utility

concept has developed.

13
Ibid., p.
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In order to preserve obsolete economic

organizations, it is now proposed to invoke
this concept to prevent the establishment of
alternative institutions designed to serve

needs not adequately provided for under

existing arrangements.

Thus, the railroads seek to curb the development of motor

transport by securing its inclusion within the restrictive

confines of the public-utility status and the private

power companies seek to insure inclusion within the public-

utility category of municipal electric systems so that the

latter, despite their institutional dissimilarity, can be

forced to conform to the same rules and regulations that

govern private companies. The private companies also

seek to prevent municipal competition with the plea that

their franchises and certificates are exclusive, attempt

to bring the Tennessee Valley Authority under the public-

utility laws of the states wherein it operates, and attempt

to block the organization of rival cooperatives by contend-

ing that they should be forced to obtain certificates of

convenience and necessity which grant the private com-

panies are, of course, prepared to oppose. The radio in-

dustry, air transport industry, and business as a whole

~l '^lbid.. pp. 236-7.
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under the NRA experiment also seek to use the concept

as a shield for monopolistic activities. Grey f
s next

statement had best be given in full.

Enough perhaps has been said to demonstrate the
"Institutional decadence” of the public utility
concept. It originated as a system of social re-

straint designed primarily, or at least ostensibly,
to protect consumers from the aggressions of monopo-
lists, it has ended as a device to protect the pro-
perty, i.e., the capitalized expectancy, of these

monopolists from the just demands of society, and
to obstruct the development of social superior in-

stitutions. This perversion of the public utility
concept from its original purpose was perhaps in-
evitable under capitalism. Here, as in other areas

of our economic and social life, the compelling sanc-

tions of private property and private profit, working
within a framework of special privilege, determined

the direction and outlook of public policy. Just as

in the days of the Empire all roads led to Rome so

in a capitalistic society all forms of social control
lead ultimately to state protection of the dominant

interest, i.e., property. The public utility con-

cept has thus merely gone the way of all flesh. 2!j

The explosiveness of Grey T s style does not encourage calm

perusal of his words, yet he who would deny that they con-

tain at least an element of truth need only read the de-

cisions the Supreme Court wrote in the twenties on the

subject of valuation to appreciate what Grey was talking

about.

Lbid., pp. 294- 5*
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But this was not all. In addition to its perver-

sion to antisocial ends, the concept was obsolete from

another point of view. It sought to obtain limited ob-

jectives by negative means, but it failed to impose

definite responsibility for socially desirable action.

It prohibited discrimination, but promoted nothing of a

positive nature.

Thus, public utility companies are under no

legal compulsion to conserve natural resources,
to utilize capital efficiently, to employ the

best known techniques and forms of organization,
to treat labor fairly, to extend service to non-

profitable areas, to improve public health, to

strengthen national defense, to promote technical

research, to provide service to indigent persons,
to institute rate and service policies that will

foster cultural and social values, or to develop
related benefits such as navigation, flood control,
and irrigation ... Thus the public utility concept
is functionally impotent in the sense that it is

incapable of securing the social objectives that
are essential in the modern economy.

In recent years a number of new institutional arrangements

have arisen to perform some of these functions. Direct

action by departments or bureaus of the federal government,

public corporations, multiple-purpose regional water-

control projects, rural electric cooperatives, federal

grants in aid, federal-state municipal cooperation, and

2I
Ibid.. p. 296.
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PWA and RFC loans, all are designed to achieve positive

social ends. Because they involve positive action rather

than mere negative restraint,

... these new institutional devices appear more

capable of serving modern social needs than do
private monopolies operating under public utility
regulation. 2^-

Even the Supreme Court, the creator of the concept,

appears to have some doubt concerning it. Here Grey mentions

how, after using the public-utility concept as a closed

legal category during the twenties, the court virtually

abandoned the traditional position in the Nebbia case by

allowing price regulation in an industry recognized as

being not a public utility. Also the traditional position

concerning "reproduction value" seemed to be weakening.

All in all, Grey felt that

The conclusion is inescapable that the public
utility concept, as we known it, lacks survival
value in the modern economy; its limited objectives,
its inherent contradictions, its negative character,
and its perversion to antisocial purposes render it

impotent for the solution of present-day problems. *

However, its "passing” may take some time, for it is deeply

rooted in our law and social traditions; powerful economic

22
Ibid.. p. 297.

2^lbid.
. pp. 301-2.
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organizations have a vested interest in its preservation

as a protective device; and as a people, our capacity for

"institutional inventiveness" is poorly developed. How

quickly it passes from the scene probably will depend upon

our ability to originate and perfect new institutions that

are better adapted to modern needs.

Grey's article is difficult to evaluate. One

could go through it and point out many inaccuracies and

omissions. Any theory of the concept based on monopoly

fails to cover the entire "public interest" category.

What grant of special privileges was involved in the Munn

and Brass cases where the business involved was not even

organized as a corporation? He does not even mention the

Insurance case. Finally, his excessive oversimplification

leaves much about the concept unsaid.

Yet, in that oversimplification, Grey has put

his finger on elements of the concept which very much needed

to be emphasized. He made vocal the doubts lingering un-

spoken in the minds of almost all who have studied public-

utility regulation to any extent. One need only contrast

the optimism with which public-utility regulation was

viewed a half-century ago with the general disillusion-

ment of today to realize that Horace Grey, writing in 1940,

had caught an inkling of serious weaknesses of the concept.
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Howard R. Smith

At the beginning of the discussion of Profes-

sor Grey T s article mention was made of the vast number

of different interpretations of the public-utility con-

cept. Each observer has an "idea" of what the concept is

but most do not seem aware that their "concept" might be

far different from another T s Concept." All of which

seems to suggest that instead of there being a public

utility concept there have been many concepts —■ or, to

be more exact, many interpretations of ttesame concept.

What was now needed was a "theory" of the concept which

would explain these other theories! Such an analysis was

made by Professor Howard R. Smith of the University of

Georgia in an article entitled, "The Rise and Fall of the

Public Utility Concept."

Smith approaches the problem from the sociological

point of view, or more especially, from that area of socio-

logy which concerns itself with the way in which community

ideals change as the external environment poses new prob-

lems. Talcott Parsons is referred to in several footnotes

and one receives the impression it is his analysis which

is being applied. To Smith, the public-utility concept
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... developed out of the inner mechanism that

makes up the social process, and not primarily out

of the deliberate aspects of social organization.
Thus the significance of the public utility (sic)
lay in the institutional service it performed
and not in the intellectual excellence of its

standards. 4

Indeed, Smith points out that part of its strength lay

in its lack of preciseness. The reason that a wholly con-

sistent definition of a public utility was never found was

because it was not a wholly consistent social concept.

Yet despite this, it has performed excellent service.

It was able to do so because

..o the social organism is typically prag-
matic in thatinstitutions are alive and active

because they are successful rather than because

they are perfect.

There is another reason why contemporary observers

were not able to understand the concept completely. They

were "too precisely attuned to the social nexus in which

the utility concept arose" to be able to understand the

role it was playing.

Smith attempted to fit the public-utility

concept into the framework of capitalistic ideology. This

ideology, he felt, was based upon a belief in a minimum

Journal of Land and Public Utility Econ-

omics, Vol. XXIII, p. 117, at p. 117.

25
Ibid., p. 117.
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amount of government. This is not to say that all govern-

ment was abhorred, for some government was considered neces-

sary to lay down and enforce the rules of the business game.

Also government was frequently called upon for certain

tasks which business desired to have performed but which

were too large for accomplishment by a group smaller or

less powerful. Smith concluded that

What the word of American capitalism actually
sought was a set of precepts according to which

government as a restrictive entity would be kept
on the defensive, while at the same time government
as an ally would not be discouraged.

0

He pointed out that this adjustment was not made on the con-

scious level; rather was it an example of the unconscious

value orientations of men tending "to arrange the setting

for thought processes in such a way that solutions favorable

to these values are most likely to be forthcoming."

The genius of the public utility concept was

the-way in which it operated to keep restrictive
control on the defensive while at the same time

allowing overt recognition of the necessity for
some such control. '

Because it was able to do this it fitted nicely into the

prevailing value orientations of men.

26
Ibid.. p. 120.

27Ibid.. p. 120.
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The exact way in which it operatedwas simple,

although the terms chosen by Smith tend to obscure that

fact.

It carefully proportioned those elements of
social and economic life that had developed a

peripheral conflict into a unified whole within
which conflict was held to a bare minimum. Through
it an outlet was provided for the implementation
of the belief that the community needed protection
from the extremes of capitalism. Through it at the
same time a dike was erected that prevented a verit-
able tide of such belief from washing away the en-

tire structure of capitalistic institutions. It was,
in short, a first step, although only a first step,
in the entire vital process of proportioning and re-

proportioning basic elements of existence in con-

structing today’s society. 23

The concept created a separate area within the economy and

caused to be placed within it those industries which were

not behaving as society thought they should* Once within

this category, they could be regulated and thus be made to

conform to social norms. At the same time, the concept con

formed to the community f s desire for limited governmental

activity in two important ways. First, it prohibited ex-

tensive regulation outside this category of "utility” indus

tries. Secondly, it developed precise rules for regulation

within the category. The "fair value" rule is given as the

outstanding example of this tendency. Because of these

28lbid.. p. 121.
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restrictions, the concept was able to perform its function

of permitting regulation without doing violence to community

values.

Professor Smith goes on to point out that two other

important facts need to be considered if one is to understand

the rise and the fall of the concept. During its early-

life it stood virtually alone as a system of formal

If there had been other techniques of control, the utility

concept would not have been so important. The second fact

concerns itself with the existence of the competitive norm

which was used as the criterion by which regulation would be

judged. The "fair value" rule attempted to assure a "normal"

return to utilities. But both these situations have changed.

Industrial life has become complex in nature and other con-

trol techniques have had to be evolved. A simple division of

the economy into utility and non-utility industries no long-

er makes sense. No longer is it necessary to keep utility

regulation in a "strong-box” so that other industries will

not be "contaminated” the "contaminations" are now so

widespread that utility regulation has become insignificant

in comparison. Likewise, the competitive norm which had

Wyman 1 s belief that the law of public call-

ings was the solution to practically all economic problems*

Smith, ojd. cit., p. 129*
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provided a framework for control has tended to become more

artificial. What is the significance of a certain rate of

interest, for instance, with government now the most impor-

tant influence in the capital market?

As other control techniques evolved and as the

competitive norm became less important, the concept itself

became correspondingly less essential. Smith refers to the

Nebbia and the Hope cases as representing the realization

of this fact by the courts. As he puts it,

It is only natural, after all, that when the
raison d’etre begins to fall apart the ’’modus

operandi” cannot fail to.reflect faithfully the

stages of this process.

As has been true of most of the other articles

here examined, the attempt to present the main elements of

the analysis in a short summary tends to conceal the bril-

liance of the original presentation* This is especially true

in Professor Smith’s case* He, more than any other observer,

seems to have been able to view the concept in its broadest

aspects. Possibly this was because he belonged to a later

and different "social nexus,” one which did not need the

concept as earlier ones had. His was an oversimplification

also, and many small aspects of the concept are neglected.

In addition, several errors are present. In one place he

p. 131*
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credits Chief Justice Waite with a long quotation (the only

one in the article) which in fact was taken from the dissent

of Mr. Justice Field. Also he errs in treating the concept

as though it burst forth in "full bloom" from the Munn case.

Yet not until twenty-five years later In the work of Bruce

Wyman was the restrictive element (so important to Smith’s

analysis) developed. But the broader implications which he

sketches are so rewarding that minor errors can be overlooked.

The small details missing from this article can be found else-

where, and when they are, their significance is enriched by

Smith’s analysis.

The most recent observations then seem to accept

the fact of the concept f
s demise. However, it is not sur-

prising that some of the earliest observers following the

Nebbia expressed doubt concerning the fate in the

courts of future attempts to regulate price. It must be

remembered that the Nebbia decision was handed down by the

"old" court rather than by the ’’new” or "Roosevelt” court

as reconstituted in the late thirties. This decision was

the first of the courts’ complete reversals of position in

reference to social and economic legislation. In fact, it

stood alone for several years as the court continued in most

32cf. Goldsmith and Winks, supra.
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cases to cling to points-of-view expressed in the twenties.

Not until 1937, following the fight over the "court pack-

ing" proposal, was the Nebbia decision joined by other sig-

nificant reversals of position. However, with the arrival

of the Roosevelt appointees the issue was no longer in doubt.

The new court was so heavily weighted in favor of what has

been described here as the pragmatist approach that it be-

came obvious that the Nebbia decision and all its implica-

tions would be adhered to.

Even if other changes in personnel should weaken

the pragmatist influence in the court (as has already began

to happen), the public-interest concept has been so thorough-

ly discredited that it could not be resurrected. Given the

right combination of circumstances, pressures, and personnel,

a future court may take it upon itself to attempt to limit

the regulative power of the legislature once again; but if

it does, it will be through the use of some legal principle

other than the public-interest doctrine.



CHAPTER XI

THE CONCEPT AND SOCIAL CONTROL

Understanding of the public-interest concept comes

slowly. A survey of the literature is likely to leave one

bewildered rather than enlightened by the conflicting inter-

pretations to be found there. The problem of evaluation is

a confusing one. Each interpretation has at least a partial

ring of validity to it, yet the task of fitting them all to-

gether into a significant description of the concept is a

formidable one.

An approach based on the contributions of Walton

Hamilton and Howard Smith eases the task somewhat. Follow-

ing Hamilton one views each development within its social

and economic context. Following Smith one views the concept

as a part of the whole pattern of social control rather than

as an isolated economic or legal entity. Such an approach

will bring one not to an oversimplified generalization but

to a description-through-time of the development of the con-

cept and the role which it played within the larger context

of social control. To one seeking simple explanations such

a description may be too complex but the concept itself

was complex. If simple explanations must be had there are

394
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many available; this study will not attempt to duplicate

them. If understanding is sought, it is hoped such a

description-through-time will prove significant.

Regulation arises from, exists within, and must

be understood in terms of the social scene. The genius of

the public-interest concept was that it was able to fit into

the social setting so gracefully. In the face of constantly

changing events, it helped to patch up some of the holes in

our logic and enabled us to continue on.

Our logic is made up of many beliefs. There is

the belief in the benevolence of competition. It is con-

sidered the normal state of economic affairs. Acting through

certain more or less automatically operating channels, it

will make any other form of regulation unnecessary. Be-

cause of this we also believe that there should be as little

governmental activity in the economic sphere as possible.

Another belief has to do with monopoly the antithesis of

competition. As Adam Smith put it

... the price of monopoly is upon every occasion
the highest which can be got. The natural price, or

the price of free competition, on the contrary, is
the lowest which can be taken...

cit., p. 61.
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Although competition with freedom from regulation is the

norm, some businesses have not acted normally in that

state. Through experience, it was found that regulation,

rather than the absence of regulation, was necessary to

obtain the behavior the community desired from them. This

occasioned no great difficulty in a society which accepted

regulation without question. The seventeenth century, for

example, did not feel the need of elaborate justifications

of such action. Even in a society which prizes freedom

from regulation, little difficulty is experienced as long

as too many new situations do not arise to plague the tra-

ditional patterns of behavior. Established custom needs

no justification. Thus, it becomes accepted that inns,

ferries, hackmen, and others have maximum charges fixed

for them and few questions are asked about it. But in a

situation where many new industries are appearing, some of

which behave so as to occasion no cause for alarm, and some

of which do not, the question becomes, "Which can be regu-

lated and which can not?"

Such was the situation in the latter part of the

last century. The whole industrial structure was changing.

Old relationships were disappearing and new ones were being

formed in their places. Many of these new relationships

presented no social problems. But in other cases situations
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were created which the communities concerned felt called

for some sort of affirmative action. We all are familiar

with that action. The state and federal anti-trust laws

were one result of attempts to control these new relation

ships and to make them conform to social norms.

But other legislation was designed not to break

up trusts and restore competition, but to subject some of

these new industries to continuing control of their activi-

ties, including the prices they charged for their services.

This type of legislation long had been accepted when applied

to certain already existing industries. The question arose,

how can it be applied to new industries, grain elevators for

instance? The decision had been a social one, but under the

prevailing concepts of jurisprudence it had to have legal

justification. The Munn case was the first step in supply-

ing that justification.

One of the most important consequences of Murin v.

Illinois was its catalytic effect. Prior to its decision

regulation had existed in certain areas without causing much

controversy, for there was no clearly defined "group” of in-

dustries to attract attention. Chief Justice Waite, by gather-

ing together all the known examples of price regulation, add-

ing grain elevators to them, and clothing them all with public

interest, laid the ground work for the creation of such a
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group. As the Munn decision began to be used by the courts

to justify price regulation, attention began to be drawn to

this concept and the industries it included.

Early reactions to the concept confirm the opinion

that it had not yet taken definite shape. Charles C.

Marshall described it as socialistic, W. Frederic Foster

as individualistic. Both emphasized its vagueness. Neither

associated it particularly with public-service industries.

To Marshall, it was directed primarily against private

property; to Foster, it was designed to deal with trusts

and combinations. This lack of preciseness was the pri-

mary reason the concept was attacked so violently by the

dissenting Justices in the Munn. Budd and Brass cases.

Field and Brewer were not opposed to all price regulation

they insisted only that it be held within strict bounds,

and the public-interest concept as introduced by Chief

Justice Waite contained no such bounds. Thus the frequent

warning that to accept "this concept” would be to acknowl-

edge the right of the legislature to regulate the charges

received from the use of all private property.

Such a limiting factor was soon to be forthcoming

in the writing of Professor Bruce Wyman. Chief Justice Waite

often has been called, and with adequate justification, the

creator of the public-interest concept. What has not been
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so generally recognized is that Bruce Wyman, with similar

justification, should be referred to as the creator of the

public-utility concept. It was Wyman who erected the public

utility concept upon the framework of the public-interest

concept, adding a few distinctive features of his own in

the process. The specific contributions of each can be

enumerated briefly.

Waite can not be given credit for being the first

to identify the term "public” with regulation. It must not

be ignored that the Illinois Constitution, adopted in 1870,

seven years prior to the Munn case, declared grain elevators

to be "public warehouses." It was under this Constitution

that the legislative action was taken which led to Munn v.

Illinois. What was meant by the use of the term "public?"

As has been indicated in this study, there are at

least four different ways in which the term "public” has

been used. Adam Smith used it in the governmental-function

sense. Most activities are private and should be carried

on by individuals; a few activities, although they would not

return a profit to private endeavor, possess great social

utility and are properly considered public functions to be

carried on by government. This distinction appears in

Olcott v. The Supervisors in is advanced as "the

2 0£. cit.. pp. 694-695*
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doctrine of public use" by Justice Brewer in his Budd case

dissent, and becomes basic to the theories of public utili-

ty developed by Harleigh H. Hartman and Martin G. Glaeser.

A second use of the term is that made by Lord

Chief Justice Hale in his juris publici-juris privati dis-

tinction, a distinction based neither on function nor on

ownership but on the relationship of things to people.

Things juris publici are things common to all people, re-

gardless of ownership. This is the distinction which was

to be weakened under the impact of the eighteenth-century

emphasis on ownership. In its place arose the tendency to

define all relationships largely in terms of ownership.

Things were to be considered "public” or "private" depend-

ing upon who held title to them. This distinction on the

basis of ownership may be listed as the third use of the

term "public." Although a defense of private property lay

behind much of the opposition to the public-interest con-

cept (because it did violence to the "rights" of private

property), ownership itself was never specifically advocated

as the determining factor in defining public interest. It

might be noted that it was the misuse (in the judgment of

the communities involved) of the rights of private owner-

ship which called forth the concept in the first place. The

concept did not disturb ownership, it merely tempered its

"rights."
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The fourth use of the term is illustrated by the

distinction which has been made between "public callings"

and "private callings." It is through this distinction that

the so-called "public obligation" of duty to serve all at

reasonable rates without discrimination most often enters

the discussion. The frequent use of the term "public busi-

ness" also would seem to be based on this distinction.

What then did those "who framed the Illinois Con-

stitution mean when they declared grain elevators to be

"public warehouses?" Obviously not the ownership distinc-

tion; title to the elevators was not disturbed. It also

is significant that they did not declare elevators to be

"public businesses." Nor did they describe Munn and Scott

as "common warehousemen." It would have been surprising if

they had, for these terms were not then in current use. The

framers of the Illinois Constitution might have had in mind

the governmental-function meaning of public as developed by

Adam Smith. Yet was the operation of elevators considered

a normal function of government at this time? Most likely

they meant a distinction similar to that present in Lord

Hale’s essay a distinction which had been greatly weak-

ened but which had not completely disappeared from English

legal tradition. As Breck McAllister noted, English judges
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have on occasion used Lord Hale’s statement, but they have

kept it well within bounds. In l£oo it was ruled that the

owner of a licensed wharf must permit the use of his crane

upon reasonable terms. In that case the court said that

"Lord Hale considered a public quay to be like a public

street, common to all the King’s subjects." In 1810 it was

held that the London Dock Company, which by Parliamentary

license enjoyed a monopoly to receive certain wines, could

not lawfully exclude from its docks a cargo owner who re-

fused to pay the published schedule of

have been indeed surprising if the courts in those cases

had interpreted Lord Hale’s phrase as in any way limiting

the power of Parliament in the regulation of trade and com-

merce, for Parliament is the sole judge of the constitu-

tionality of its acts.

However the term may have been used in the Illinois

Constitution, Chief Justice Waite’s use of it in his Munn

decision was to set into motion a chain of events leading to

the creation of the modern public-utility concept a quarter

of a century later. First he discussed all examples of price

P. McAllister, op. cit., p. 766. The Isoo
case was Bolt v. Stennett. $ T.R. 606~. The Islo case was

Allnutt v. Inglis. 12 East 527.



403

regulation as though they belonged in a single grouping.

Next, he described Hale’s juris privati-juris publici dis-

tinction as the principle upon which the power to regulate

this group rests. Finally, he spoke of the members of this

group as being engaged in "public employment Thus he

wrote,

... it is difficult to see why, if the common

carrier, or the miller, or the ferryman, or the

innkeeper, or the wharfinger, or the baker, or the

cartman, or the hackney-coachman, pursues a public
employment and exercises”a sort of public office;”
these plaintiffs in error do not.

When Waite referred to grain elevators in terms of the .juris

privati--.juris publici distinction he was closest to Lord

Hale’s interpretation; when he used those terms to justify

price regulation he was departing from Hale’s interpreta-

tion; and when he adopted the designation ’’public employ-

ments” he was injecting an element of confusion into his

decision which was to bring about interesting results with-

in the next twenty-five years.

During that time community after community 'was

coming to grips with the problems caused by the rapidly

expanding system of municipal utilities. The right to regu-

late these utilities had never been seriously questioned.

%lunn v. Illinois, op. cit., pp. 131-132.
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It could always be made a condition of the grant of

privileges essential to the establishment of the utility.

However, following the Munn case, whenever that right was

challenged, the public-interest doctrine could be and was

used. Gradually, all municipal utilities were included

within its scope. The rules concerning service, discrimi-

nation, and other questions pertaining to a utility’s re-

lationship with its customers usually also were specifically

described and made a part of the franchise. Occasionally,

however, when a provision was vague or missing, the courts

found themselves faced with the prospect of defining these

relationships. Here the common law was turned to for prece-

dents. Illustrations drawn from the common law, wherein

certain businesses (included in Waite’s ’’public employment”

category) had been made to serve all comers at reasonable

rates without discrimination, furnished these precedents

and also suggested that perhaps these obligations were com-

mon to all "public businesses." At least, that is the line

of analysis which Professor Wyman was so successful in de-

veloping.

Bruce Wyman produced both a synthesis and a trans

formation. In bringing about the synthesis he was helped

materially by Waite’s action in mentioning all businesses

subject to price regulation in a single sentence and
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referring to them as "public employments." Among those

mentioned were common carriers. Perhaps it was in part

this identification of "common” with "public” which caused

Wyman to conclude that the terms were similar in their

meaning. In all events, in constructing his "law of public

callings" he supported his thesis by constant reference to

cases involving "common" callings. His 1904 Harvard Law

Review article is an example of this. He uses "public busi

ness" and "public callings” constantly in the body of the

article and in his argument. Yet "public" appears not once

in any of the many quotations he uses to prove his points.

Without exception, the cases he cites use the term "common

calling." To Wyman the terms are the same. Yet, as Adler

and others were to demonstrate, common did not mean public

in the sense that Wyman assumed. When Hale identified

"common” with "public" he was thinking of things rivers,

roads, bridges, etc. Most of Wyman’s references were to

"common" trades, which Hale classified as juris privati

with the special obligations there present arising from an

implied contract, not from "public" status.

Even with the help of many years of scholarship

(not available to Wyman) it is not possible to conclude

anything other than that the common law was much more com-

plex than Wyman presented it. The various legal strands
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which he brought together may never be completely separated

and adequately identified. The many meanings of the term

public, the confusion between "public” and "common," the

fact that obligations were assessed to certain things be-

cause they were juris publici and to certain "common call-

ings” because of implied contracts even though they were

juris privati. and the fact that there were many other jus-

tifications for regulation (when such justifications were

needed), all suggest the complexity rather than the simplicity

of techniques of social control. Wyman 1 s contribution was to

make the complex simple, to change vagueness into precise-

ness, and to replace diversity of technique with unity of

technique.

The difference between public callings and

private business is a distinction in the law govern-
ing business relations which always has and always
will have most important consequences. Those in a

public calling have always been under the extraordi-

nary duty to serve all comers, while those in a pri-
vate business may always refuse to sell if they
wish.s

There was only one cause of public status virtual monopoly.

There was only one technique of social control enforcement

Special Law Governing Public Service Corpora-
tions

. p. 2.
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of the duty to serve all comers adequately without discrim-

ination at reasonable rates. Wyman, with an assist from

Waite, gathered together the many justifications and tech-

niques of social control some all but forgotten, others

still in the first stages of development - and combined them

into a single comprehensive package.

He did more than this. He made the package

respectable. This technique of control, with its eminently

respectable common-law roots, he declared, "does not lead

one to socialism; indeed, it saves one from socialism if

truly understood." And tied around the package was the one

thing the lack of which had caused so much opposition to the

public-interest concept a restriction. The difference

between public and private callings is inherent "in the

nature of things." This being the case, an industry is not

subject to regulation at the will of the legislature. Only

if it is "public" may it be regulated. It was this restric-

tive element, combined with the Supreme Court’s ruling in

Smyth v. Ames guaranteeing regulated industries a "fair re-

turn on a fair value" of their property, which helped the

concept as revised by Wyman to become accepted. The vague,

formless (and therefore dangerous) public-interest concept

of Waite became the precise, limited (and therefore safer)

public-utility concept of Wyman. And despite its almost
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immediate rejection by the court (McKenna was in the tradi-

tion of Waite, not Wyman) it was this concept as developed

by Wyman which impressed itself upon an entire generation

of economists and lawyers.

The many criticisms of the Wyman synthesis have

been considered in detail. They began almost at once and

continued until hardly a single element of Wyman’s theory

had escaped scathing attack. Nor did the courts treat it

kindly. The Insurance decision was pre-Wyman in its inter-

pretation of public interest. The Rent decisions did not

follow his theory. The Wolff decision refused to take a

stand (other than noting the difference between public in-

terest and public utility, itself a denial of Wyman’s thesis).

Not until the Sutherland decisions did Wyman’s concept re-

ceive favorable consideration, and then it was only a partial

acceptance. Certainly the restrictive element was present,

and the basis of the restriction was that most businesses

were essentially private in nature, a condition which the

legislature could not change. But Wyman had based the dis-

tinction not on the nature of the business, but on the nature

of the conditions surrounding the business. If the conditions

were monopolistic, the business was .public:; if they were

competitive, it was private. Wyman would have applied the

concept to monopolistic trusts; it is doubtfi if Sutherland

would have agreed to this. In effect then, Sutherland
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embraced the restrictive element of Wyman’s concept (that

only public businesses could be regulated) but discarded

Wyman’s criterion of what made a business public. In its

place he substituted his own judgment, without being ex-

plicit as to the process of evaluation on which that judg-

ment was based.

It is not suggested that Wyman’s interpretation

in toto remained the accepted explanation of the concept.

As has been noted, parts of his interpretation were never

accepted by the courts. But despite this, certain elements

of his concept, the existence of a single category into

which all regulated industries could be placed, the denial

of regulation beyond the bounds of this category, the dis-

tinction between "public" and "private" callings or busi-

nesses, the origin of this distinction deep in the common

law, the inability of the legislature to change the nature

of a business, and the obligations of public businesses to

serve all comers adequately without discrimination at rea-

sonable rates, all so eloquently presented by Wyman, be-

came the core of our thinking on public utilities. Indeed,

the principle that "public businesses" are subject to certain

special obligations is so firmly entrenched in our legal

tradition that mere doubt concerning the validity of its

origin is not likely to affect it nor should it.
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That the public-utility concept as developed by

Wyman continued to enjoy such general acceptance despite

the rejection of certain of its elements by the courts, and

despite the efforts of competent scholars such as Burdick,

Adler, Cheadle, Rottschaefer, Arterburn, Keezer, McAllister

Rosenbaum and others to call attention to some of the his-

torical errors on which it was based, suggests that its

acceptance was due to reasons other than its legal excel-

lence. True, these studies gradually destroyed its legal

foundations, but that alone could not bring about its dis-

card.

Here the analyses by Hamilton and Smith provide

much insight as to the reasons for both the general accept

ance of the concept and its eventual rejection.

Regulation, arises not from the economic textbook

or from the legal tome, but from a social situation. For

some reason or other an industry is not acting as it should

and the community decides to do something about it. Virtually

the only generalization -which can be made at this point is

that the result obtained by following the traditional mea-

sures of control (the automatic forces of the market) are

disapproved by the community involved. It may be that the

relationships which have developed place some in positions

of coercive power over others. It may be that the perform-

ance demands placed upon the industry are not being met.
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It may be that future performance is imperiled by present

relationships. Whatever the reason, the community decides

to reject the traditional techniques of control in favor

of some sort of positive social action. The necessary ac-

tion varies from situation to situation. Price, standards

of service, internal organization, interfirm relationships,

financial structure, industry-customer relationship, all

these represent areas in which positive social action has

been required.

But regulation was not the normally accepted

pattern of behavior, much less regulation as diversified

as that suggested above. Regulation does violence to the

belief in competition and to the desire for minimum govern-

mental activity in the economic sphere. It was difficult

to approve of regulation, even regulation judged necessary,

and still continue to believe that competition is the norm.

It was especially difficult when that regulation was de-

veloping in such an all pervasive fashion. This was the

situation in the closing years of the nineteenth century.

This was the reason the public-interest concept encountered

such violent opposition. Its implications to the basic

pattern of our social and economic beliefs were too de-

vastating. Clearly some way had to be found to explain and

to restrict this regulation.
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The public-utility concept as developed by Wyman,

did both. It explained it by saying certain industries were

exceptional, and had to be treated exceptionally. They

were natural monopolies; they were really public instead of

private. The concept restricted regulation in two ways.

First only those industries which had been declared to be

’’affected with a public interest” could be regulated. This

preserved the sanctity of the competitive sphere. Regula-

tion still was not condoned everywhere; it was only to be

used in the case of those few exceptions which had been re-

moved from the competitive area by court order. Secondly,

regulation within this exceptional category must conform

to a certain pattern, a pattern made respectable and

acceptable by the sanctity of its common-law roots.

So despite its rejection by the court in 1914,

the concept of a separate group of "public” industries

proved extremely useful. Its permissive qualities allowed

regulation where both the legislature and the courts agreed

it was necessary. Its restrictive qualities put a check on

that regulation and preserved the competitive sphere in

accordance with the prevailing belief as to how the economy

should operate.

Why the reluctance to admit the difference between

public utility and public interest? Precise definitions and

restrictions had been developed which kept regulation in the
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public-utility area under control. These restrictions

applied to public interest only as long as it was assumed

to be more or less synonymous with public utility. A

conscious recognition that the two concepts were different

would release public interest from these restrictions and

allow it to be used subject only to the discretion of the

legislature. This we were reluctant to do.

Why then was the concept of a separate category

of "public” businesses discarded by the Court in 1934? Dur-

ing the period of the twenties, the restrictive quality of

the concept received primary emphasis. This was due in

part to the prevalence of old ideas of jurisprudence, but

its roots probably were more economic than legal. It was

the period of economic individualism. If those in the
s'

court were hard to convince that regulation should be ex-

tended to additional industries, it was because they were

firm believers in economic individualism; and the fact that

the administrations elected during this time also expressed

this point of view suggests that the justices were not alone

in this belief. So it was that the protective fence was

strengthened and employment agencies, ticket brokers, and

ice companies refused admittance.

The simple division of business into competitive

and monopolistic spheres into which the public-utility
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concept fit so nicely was expressed by Herbert Hoover in

his inaugural address.

... In recent years we have established a

differentiation in the whole method of business

regulation between the industries which produce
and distribute commodities on the one hand, and

public utilities on the other. In the former,
our laws insist upon effective competition; in

the latter, because we substantially confer a

monopoly by limiting competition, we must regu-
late their services and rates. 6

But this differentiation was soon reluctantly to be broken

down by the pressure of events. A society stumbling blind

ly and trying to regain its feet in the early thirties sud

denly realized that the economy far from being neatly di-

vided into black and white, in reality was made up of a

lot of different shades of grey. As Robert W. Harbeson

noted, it was not accidental that the dropping of the

public-interest concept and the appearance of theories of

monopolistic and imperfect competition came approximately

at the same time. In response to this realization, many

diverse forms of social control began to appear. Price

and production controls on agriculture; specific relief

for "sick industries" like bituminous coal; production,

and thus indirectly price control, of oil; these were a

few examples of the splitting up of this competitive

in Keezer and May, ojd. cit ., p. 1.
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sphere into many different sectors, each with different

problems, each with the need of different public policy.

The significance of public utilities as the sole exception

to the competitive norm was destroyed. It became somewhat

absurd to set them apart because they possessed certain

peculiar characteristics when so many other industries also

possessed certain peculiar characteristics. As the concept

7
of the norm became less important, so the necessity of

placing the exceptions to that norm in a special limiting

category began to disappear.

Because the concept of a special group of indus-

tries "affected with a public interest” served a useful

function in a society which believed in an either-or class-

ification of industries, it was generally accepted as a

part of the social scene. But when the pressure of events

forced that society to revise its either-or classifications

and to admit the existence of many deviations from what was

formerly considered the norm, the concept became less meaning-

ful and had to be discarded.

But the concept itself was more a rationalization

of existing control measures than a source of enlightenment

7
It hardly seems necessaey to call attention to

the loss of faith in competition implied in adoption of the

"self-government” provisions of the NRA experiment.



for public policy. Those control measures, whether initi-

ated in the fifteenth or the nineteenth century, were hewn

from the rough rock of experience. To an age which needed

additional justification for these techniques, the concept

was essential. To an age which looks to social experience

for enlightenment, the concept is superfluous. Those con-

trol measures which are well adapted to the social ends

sought to be achieved will survive; those which are not

eventually tend to be discarded. Much of what has been

called "public utility regulation" now rests on a solid

foundation of successful use. Especially is this true of

the pattern of relationships which prevail between munici-

pal utilities and those whom they serve. Other aspects of

that regulation, such as- the formula through which we have

attempted to set rates, have been less successful and we

1

are now experimenting with
s

new techniques. It is not the

j

adequacy of its justification but the success of its appli-

cation which dictates the survival or discard of a control

technique.

What tjien do "public utility" and "public interest"

mean today? Public interest has lost the specific legal

connotation which had been built up about it. The concept

of a separate category of industries "affected with a public

416
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interest" is no more. Public utility, freed of the necess-

ity of having to include all regulated industries, is in

the process of shrinking and in the future probably will be

used primarily in referring to municipal utilities. Regu-

lation itself has broken the bonds which the concept placed

on it. Specific remedial measures to correct specific

evils: this seems to be the pattern of the future. The

Public Utility Holding Company Act, The Federal Power Act,

The Natural Gas Act, the Bituminous Coal Act, and the

Transportation Act, all are representative of this approach.

Nor must the development of alternative control

measures be overlooked. The recognition of the essentially

negative character of traditional public-utility regulation,

so forceably emphasized by Horace Grey, seems to lie behind

our reluctance to extend it to other industries. The hope

of the future lies in the development of organizational

structures capable of serving as positive instruments of

public policy rather than in the extension of negative

restrictions.

This is not to say that the whole pattern of

"utility” regulation will undergo drastic change in the

immediate future* The Nebbia case is now twenty years old

and most of our regulation still reflects the thinking of

the first two decades of this century. Relationships



between the various regulating agencies and the in-

dustries they supervise have long since become far

too comfortable to be easily changed. Only under

the impact of extreme social dissatisfaction with

the existing techniques will alternative control

measures be adopted.

Much of the inquiry has centered around

a phrase penned by Lord Hale. It seems appropriate

at this point to include another quotation from

this learned justice of the seventeenth century.

Glanville wrote a system of our English laws
in the time of H. 2. Bracton in the time of H. 3*
Britton in the time of E. 1. Let any man read

them, and see, whether he can by any means accom-

modate that administration to the present state of

things, or the present regiment or order of things
to that. Nay, if we come to the year-books of the
time of E. 3 any man, that knows any thing in this
kind will most certainly find, that it cannot fit

us; for where is there now one assise or real ac-

tion brought, unless where they have no other

remedy? So that the stream of things have as it
were left that channell, and taken a new one; and
he, that thinks a state can be exactly steered by
the same lawes in every kind, as it was two or

three hundred years since, may as well imagine,
that the clothes that fitted him when he was a

child should serve him when he is grown a man.

The matter changeth the custom; the contracts the

commerce; the dispositions educations and tempers

418
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of men and societies change in a long tract of

time; and so must their lawes in some measure be

changed, or they will not be useful for their

state and condition. And besides all this, as

I before said, time is the wisest thing under

heaven. These very lawes, which at first seemed

the wisest constitution under heaven, have some

flawes and defects discovered in them by time.
As manufactures, mechanical arts, architecture
and building and philosophy itself, receive new

advantages and discoveries by time and experience;
so much more do lawes, which concern the manners

and customs of men.s

Had only Chief Justice Waite chosen to quote

this phrase rather than the one he did! Do we not here

have a clue to the nature of industrial social control it-

self? Must it not always be concerned with new developments

in Manufactures, mechanical arts, architecture and building

and philosophy itself?” Did not the public interest con-

cept come into existence in response to changing industrial

situations and the attempts of various communities to cope

with them? As nationwide transportation develops grain

elevators become "strategic" and a subject of public con-

cern. The development of techniques of mass urban distribu-

tion of water, gas, and electricity create additional "stra-

tegic” industries. The sharing of risks in the form of

insurance becomes essential to the conduct of a modern busi-

ness and insurance thus becomes an area of concern. The

p
°Quoted by Breck P. McAllister, op. cit.. pp.

790-791.
‘ “ '
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distribution of milk, the conduct of stockyards, the secur-

ing of jobs for the jobless, all become subjects of public

concern as changes in industrial techniques replace isolated

family units with interdependent groups and finally create

a single integrated community.

What is "strategic" or of "public concern" to a

modern industrial society? Can there be any answer less

broad than the continued functioning of the industrial tech-

niques which brought that community into existence? And

is not social control concerned with the development of

behavior patterns and organizational structures and inter-

relationships calculated to insure that functioning?

The public-interest concept was an attempt to

achieve such control in a limited area. Limitations were

part of its basic structure. But when the "public interest"

in the economy became so all-pervasive as to know no limita-

tions, the concept had to be discarded.

The question then becomes not "what industries do

we have the right to regulate," but "what specific action

(if any) is necessary to insure that the industrial society

continues to function as we wish it to.” This is the ques-

tion the social scientist of today must set himself to

answer,
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