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This dissertation undertakes a qualitative analysis of Brazilian law and the 

Brazilian legal system in an effort to understand how the law has contributed to 

contraceptive practice in Brazil.  Contraceptive practice is defined by four outcomes: 1) 

dominant and increasing use of female surgical sterilization, often performed in 

conjunction with a cesarean section birth; 2) decreasing use of the pill; 3) extremely 

limited use of other reversible methods (hormonal injections, diaphragm, IUD); and, 4) 

no use of Norplant™.  The dissertation examines five areas of law: family planning law 

and policy; government approval of drugs and medical devices; products liability; 

medical professional liability; and, medical malpractice.  The dissertation draws on the 

legal realist tradition in the sociology of law.  For each area of law under consideration, 

the dissertation examines four factors: the “ought” (the law on the books); the “is” (the 

law in action), the role of civil society actors (the Catholic Church, feminist NGOs and 

consumer NGOs); and, the role of the medical profession.  Data were gathered between 
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1998 and 2000 in Brasília, São Paulo and Rio de Janeiro.  The law on the books is found 

in the text of the constitution and federal laws.  The data on the law in action, civil 

society actors and the medical profession were collected in 47 interviews, from 

observation of government agencies, from a court opinion, from disciplinary proceedings 

and advisory opinions issued by medical councils and from the published literature.  The 

dissertation concludes that the five areas of law via the four factors considered helped to 

create and perpetuate the existing contraceptive use regime.  The evidence suggests that 

there are at least seven general processes whose unique manifestations in the Brazilian 

context contribute to institutional deficiencies.  These deficiencies, in turn, result in a 

social and legal order that favors the use of female surgical sterilization performed at the 

time of a cesarean section birth.  These general processes include: public participation; 

resource issues; respect for the law; oversight and accountability; decentralization; the 

medical culture and, the role of the judiciary.  The results confirm the important 

contribution of the law, legal processes and institutional deficiencies to the way 

contraception is practiced. 
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CHAPTER ONE: CONTRACEPTIVE PRACTICE AND THE LAW 

 
This dissertation examines Brazilian law and the Brazilian legal system in an 

effort to understand how the law has contributed to the way in which contraception is 

practiced in Brazil.  Contraceptive method use in Brazil is dominated by just two 

methods: female surgical sterilization and the oral contraceptive pill.  In 1996, these two 

methods alone accounted for 87% of modern method use.  The use of other modern 

methods including hormonal injections, hormonal implants, vaginal barrier methods and 

the intrauterine device (“IUD”) is extremely limited.  The manner in which female 

surgical sterilization is provided, the manner in which the pill is distributed and the 

manner in which these methods are used by Brazilian women present negative health 

consequences.1 

There are at least two broad areas of law that impinge upon a woman’s access to 

legal, safe, and effective contraceptive technologies: reproductive rights and consumer 

rights.  Reproductive rights include both liberty rights and entitlement rights. A liberty 

right is the right of an individual to engage in particular behavior without state 

interference.  The right to use contraception, or the right to use a particular contraceptive 

method, is a liberty right.  An entitlement right is the right of an individual to state action.  

The right to state funded provision of family planning services is an entitlement right.  

The Brazilian state is endowed with the power to make all contraceptive method use or 

the use of particular methods legal or illegal.  It can mandate funding for and/or state 

provision of family planning services and is imbued with the power to establish 

regulations and guidelines that influence how contraceptive technologies are distributed 

and used.   

The areas of consumer rights that affect consumers of contraceptive technologies 

include: government regulation of drugs and medical devices; products liability; ethical 

                                                 
1 I focus only on women contraceptive users for several reasons.  First, most modern contraceptive 
technologies are designed for use by women.  Second, female oriented methods frequently present greater 
health risks than male oriented methods.  Third, the two most commonly used methods in Brazil are female 
oriented methods and there is very little use of male oriented methods.  Fourth, political and legal battles in 
Brazil involve contraceptive technologies designed for use by women. 
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rules of conduct for doctors; and, civil malpractice liability.  In Brazil, the Agência 

Nacional de Vigilância Sanitária (“ANVS”),2 a federal government agency operating 

under the auspices of the Ministério da Saúde,3 is charged with approving the 

importation, manufacture and sale of contraceptive technologies to ensure that they are 

safe and effective.  Products liability litigation provides remedies to consumers who have 

been harmed by contraceptive technologies legally on the market but that were not 

actually safe or effective.  Ethical rules of conduct and the threat of ethical disciplinary 

proceedings seek to ensure that physicians practice medicine in conformance with proper 

medical standards.  Civil malpractice litigation provides patients with a procedure for 

vindicating their rights when a doctor has engaged in the negligent practice of medicine. 

How do these two broad areas of law influence the provision and use of 

contraceptive technologies?  An excellent starting point in looking for an answer to this 

question is to look at what the law says about contraceptive provision and use; what legal 

rules apply?  The formal expression of reproductive rights and consumer rights in Brazil 

is found in the 1988 Constituição Federal (“CF/88”),4 in federal legislation and in 

government regulations and policy statements.5  In a perfect legal world, there would be a 

high level of obedience to the law, perfect implementation and enforcement of the law 

and the underlying purposes of the law, e.g., compensation for injury or social control of 

behavior, would always be met.  Under such circumstances, examining the formal text of 

the law would be sufficient to form an understanding of its impact.  The real world is 

much more complex and there is often a significant divergence between what the law 

says and what people and institutions actually do.  It is therefore necessary to examine the 

law in practice to determine where and how this erosion of formalism occurs.  How do 

reproductive rights and consumer rights in Brazil interface with individuals and 

institutions and what has this meant for contraceptive practice? 

                                                 
2 National Agency for Health Oversight.  Please note: I use many Portuguese words and phrases throughout 
the text of this dissertation.  The first time a Portuguese term is used in a chapter, I provide an English 
translation in a footnote.  There is a glossary of all Portuguese words and phrases and Brazilian acronyms 
used in the dissertation following the appendices. 
3 Ministry of Health. 
4 1988 Federal Constitution. 
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THE RESEARCH QUESTION  
 

Prior to graduate school, I attended law school and practiced law in California for 

several years.  When I entered the demography program at U.T., I was there largely 

because of my interest in women’s reproductive health and Brazil.  I have been visiting 

Brazil since 1985.  I am fluent in Portuguese.  I am familiar with Brazilian culture and 

comfortable in Brazilian society.  The question was how to combine my two disciplines, 

demography and law, with my interest in women’s reproductive health in Brazil.   

Demography is the study of the size, composition and distribution of population.  

It is primarily a quantitative science interested in measuring fertility, mortality, migration 

and related demographic and social characteristics.  My interest in women’s reproductive 

health led me to study fertility.  Total fertility rates, population growth rates and 

contraceptive use rates are among the many quantitative measures used in the study of 

fertility.  The best-known theory in the field of demography is the theory of the 

demographic transition.  The theory posits that in primitive societies fertility and 

mortality are high, in industrialized societies fertility and mortality are low and that in-

between there is demographic transition.  Brazil experienced a transition from high to low 

fertility over the last forty years; Brazil’s total fertility rate fell from an estimated 6.3 in 

1960 to 2.5 by 1996. 

Contraceptive use in Brazil has, for the last several decades, been dominated by 

the use of modern contraceptive methods. Female surgical sterilization is the most 

commonly used contraceptive method followed by the oral contraceptive pill; method use 

is limited almost exclusively to these two methods. Considering the magnitude of the 

fertility decline that occurred in Brazil during the last four decades and the rapidity with 

which the total fertility rate fell, the use of modern contraceptive methods, in particular 

female surgical sterilization, is considered to be an important proximate determinant of 

the decline (Martine 1996).  As I read more about Brazilian fertility and talked to people 

                                                                                                                                                 
5 This dissertation describes the situation in Brazil as of 2001.  I am not aware of any major changes in the 
laws discussed herein since 2001 but please keep in mind that post 2001 changes in the law, if any, are not 
incorporated into this analysis. 
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in Brazil about women’s reproductive health, I learned that empirical data confirm that 

the dominant reproductive health care paradigm in Brazil is one in which women give 

birth by cesarean section and are surgically sterilized at the time of their last birth.  A 

respected Brazilian demographer, Elza Berquó, labels the paradigm a “culture” of 

cesarean section and sterilization (Berquó 1993).   

It became apparent that there was a legal aspect to the Brazilian reproductive 

health care paradigm. There was an evident gap between the law on the books and reality: 

sterilization was illegal but widely available under semi-clandestine circumstances.  

There were ongoing efforts to enact enabling legislation regulating the constitutional 

right to family planning granted in CF/88. Legalizing and regulating the provision and 

use of sterilization was also under consideration.  Several public policy goals were 

espoused in the legislative process: democratization of access, increasing the use of 

reversible contraceptive methods, decreasing the use of cesarean section, decreasing the 

use of sterilization and dissociating cesarean section from sterilization.  The Brazilian 

family planning law was passed in 1996 and Article 10 legalizing and regulating 

sterilization enacted into law in 1997.   

Brazil presented an interesting case study.  The country has undergone a 

“successful” fertility transition.  The dramatic drop in total fertility rates is largely 

attributed to the increased use of modern contraceptive methods, primarily female 

surgical sterilization.  This method was illegal until 1997 but widely used under semi-

clandestine circumstances.  The country has also relatively recently (1985) undergone a 

transition from authoritarian military rule to democratic republic.  In the context of more 

open democratic debate and democratic institution building, there has been a political 

backlash against the mass sterilization of Brazilian women, against the extremely high 

rates of cesarean section, and against the “culture” of cesarean section and sterilization.  

Brazilian feminists were severely critical of what was occurring and have since worked 

both within the government and within civil society to promote change.  Feminists were 

instrumental in getting the right to family planning included in CF/88 and helped to push 

through the enabling legislation that ultimately included the legalization and regulation of 

sterilization.  Brazil presented me with an excellent opportunity to study the relationship 

between contraceptive practice and the law.  The Brazilian case study would allow me to 
 4 
 
 



bring my legal expertise and graduate school training to bear on an issue that is little 

explored by either legal scholars or demographers, but that I consider to be worthy of 

investigation. 

I decided to expand my study beyond reproductive rights and to include four areas 

of consumer rights that I hypothesize are relevant to contraceptive practice in Brazil.  The 

fundamental question I ask is how does the law contribute to the outcome; how does the 

law affect the provision to and use of modern contraceptive methods by women in 

Brazil?  To what extent has the law in Brazil caused, perpetuated or changed the way in 

which contraception is practiced?  Does the law serve to expand or limit available 

contraceptive options?  Does the law operate to encourage the use of particular 

contraceptive methods to the detriment of other methods?  The problematic relationship 

between cesarean section and sterilization has promoted changes in the law intended to 

improve the situation but have the changes necessarily done so? 

 

THEORETICAL FRAMEWORK FOR ANALYSIS 
 

The question of what literature to rely on to establish a theoretical framework and 

method of inquiry is difficult given that no one field lends itself fully to this topic.  I first 

explored the field of population law.  Population law is the study of how law affects 

demographic processes and can be defined as “the body of knowledge that encompasses 

the various paths through which legal norms and practices have a bearing on population 

structures and processes” (Barnett and Reed 1985).  The bulk of population law literature 

in the United States was published from the 1960s to the 1980s largely in response to 

growing concern about high population growth rates, particularly in third world 

countries.  This literature generally focuses on a formal statement of pro-natalist or anti-

natalist laws of a particular country.  In this literature, the law is viewed as a tool for 

promoting population control; the publications focus on a variety of types of laws 

including minimum age at marriage, education and birth control laws all of which are 

believed to influence behavior in a way that reduces fertility.  The outcome variable of 

primary importance in this literature is declining fertility rates.  While there is empirical 

data to support a causal relationship between lower fertility rates and minimum age at 
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marriage, women’s educational level or the use of birth control, the population control 

literature assumes that formal statements of law affect individual and institutional 

behavior in the desired manner.  The literature does not inquire into the actual effects of 

the law. 

There is some crossover between the population law literature and my work.  The 

population law literature examines formal statements of a wide range of laws including 

reproductive and consumer rights laws.  My work differs from population law literature 

in that it does not focus on population outcomes.  I embrace the feminist critique of 

population law and policy that condemns the control of women’s bodies as a means to 

attain fertility decline.  My study was, in part, motivated by the feminist critique of the 

over-zealous recruitment of female contraceptive acceptors by population control 

advocates without due regard for the health consequences to women of using modern 

contraceptive technologies (see, e.g., Germain and Ordway 1989).  My study was also 

motivated by the paradigm shift that occurred at the 1994 ICPD6 reflecting a growing 

concern for the health consequences to women of the contraceptive revolution that has 

fueled fertility declines.  The fertility outcome in Brazil is known; fertility rates have 

fallen significantly causing population growth rates to decline.  I focus my attention on 

the reality that produced these results and how the law, legal institutions and legal 

processes contribute to this reality.   

Next, I explored the sociology of law literature.  The sociological movement in 

law focuses attention on law’s relationship with society; the relationship between the 

legal order and the social order.  The primary goal of the theory of the sociology of law is 

the adequate description of legal facts and their operations in social reality to find an 

adequate explanation of the role of law in social life (Podgórecki 1991).  A specific 

movement within the sociology of law, known as legal realism, promotes the study of 

legal phenomena to understand the relationship between the form of law and the specific 

effects of law; the discrepancies between law and life.   

                                                 
6 International Conference on Population and Development held in Cairo in 1994 under the auspices of the 
United Nations.  The Program of Action produced at the ICPD represented a shift away from the previously 
endorsed “population control” approach to a more “woman-centered” approach to population issues. 
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At the turn of the 20th century, Roscoe Pound was among the first to suggest that 

it is important to inquire “how will a rule or decision operate in practice?” (Treviño 

1996).  He was also among the first to promote empirical investigation of objective data 

such as court decisions to answer this question (id).  Pound’s ideas were adopted and 

expanded on by the legal realists.  Legal realism dominated the sociological study of law 

from the 1920s to the 1960s.  The movement aimed at developing an empirical science of 

law designed to understand how a legal idea actually works and how it is experienced in 

practice, i.e., to understand the realities of the law (id).  Karl Llewellen, known as the 

father of legal realism, suggested a pragmatic approach to studying how judicial cases are 

decided based on an empirical study of the observable behavior of the courts (id).  Legal 

realism also has a strong policy dimension in that it views the law as a tool for social 

engineering and social change.  Much of the published work in legal realism studies the 

legal profession, the courts and dispute resolution.   

Llewellen proposed a distinction between paper rules (what the books say the law 

is) and real rules (the tangible practices of the courts, administrative agencies and public 

officials) (Treviño 1996).  Legal realists separate the “ought” from the “is”.  The “ought” 

is the law on the books which, according to Pound, are the rules that purport to govern 

the relations of man and man (Bechtler 1977).   The “ought” informs people how they 

should behave and suggests what reality would be if the law functioned perfectly and 

underlying policy goals were fully met.  The “is” is the law in action which, according to 

Pound, are the rules that in fact govern the relations of man and man (id).  The study of 

the “is” tries to answer the question how does the law really function or dysfunction in 

society?  

I adopt and expand on the approach of legal realism.  I accept the proposition that 

there is always a gap between the law on the books and the law in action.  I begin with 

the “ought”, the law on the books.  I examine both substantive law (the normative rules of 

law) and procedural law (the rules that govern the activities of legal institutions) as they 

relate to reproductive and consumer rights. Then I look at the “is”, the law in action; the 

empirically observable realm of legal activity.  I examine the doings and sayings of 

officials including judges, lawyers, legislators, executive agency administrative officials 

and officials of quasi-public agency medical councils.  I look at the law in action within 
 7 
 
 



legal institutions, e.g., the operation of regulatory and administrative agencies, the 

interpretation of legislation by rule appliers and the behavior of legal officials. The 

inquiry includes looking at various aspects of the legal process including law making, 

implementation and enforcement.  The inquiry may also include a policy component 

examining the impact or effectiveness of a law or laws. 

This is where a legal realist would end the inquiry.  Legal realists understand the 

law as an ever-changing process but also believe that society changes faster than does the 

law so that the law is in need of constant re-evaluation (Treviño 1996).  Through an 

analysis of the “ought” and the “is”, legal realists focus on examining the extent to which 

existing legal norms are reflected in reality.   Assuming that the ideal prescriptions in the 

law ought to be mirrored in reality then a divergence between law and empirical reality 

leads to the conclusion that either there is something wrong with the substance of the law 

and it should be changed or the mechanisms or procedures to implement it are inadequate 

and need to be improved (Campbell and Wiles 1980).   

My inquiry is somewhat different in that my examination of the “ought” and the 

“is” goes beyond an effort to make recommendations about substantive and procedural 

changes in Brazilian law that would help to minimize the divergence between law and 

empirical reality.  My inquiry is more woman-centered.  I have chosen a behavior, 

contraceptive practice by women, and hypothesized that the law influences this behavior 

in important ways.  My inquiry is not satisfied by an investigation of the “ought” and the 

“is”.  I not only seek to understand the gap between the law on the books and the law in 

action but also how the “ought” (formalism) is supported or eroded within the Brazilian 

legal system as a way of understanding what this has meant for contraceptive practice in 

Brazil. 

DATA COLLECTION AND METHODOLOGY 
 

During my first preliminary research trip to Brazil in August 1996, I visited three 

important research centers: CEBRAP7 in São Paulo, NEPO8 in Campinas and 

                                                 
7 Centro Brasileiro de Análise e Planejamento; Brazilian Center for Analysis and Planning. 
8 Nucleo de Estudos de Populacão; Center for Population Studies. 
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CEDEPLAR9 in Belo Horizonte.  NEPO and CEDEPLAR are centers that specialize in 

demographic research.  I also began laying the groundwork for my dissertation fieldwork.  

In Belo Horizonte, I spent an afternoon visiting a public hospital in a low-income 

neighborhood.  In Brasília, I met with the director of the CNDM10 which operates under 

the auspices of the Ministério da Justiça,11 spent an afternoon observing the Supremo 

Tribunal Federal12 in session and did library research at the Ministério da Saúde.  In Rio 

de Janeiro, I visited and met with representatives of three feminist NGOs13 that work on 

women’s health issues. 

I made two more preliminary research trips to Brazil in August 1997 and March 

1998.  I spent most of the first trip in Rio de Janeiro.  I did research at the Biblioteca 

Nacional,14 spoke by phone with a prominent Brazilian feminist and spent time at 

FIOCRUZ,15 a public health institute and school of public health.  I made numerous 

important contacts at FIOCRUZ that later allowed me to obtain a letter of sponsorship 

required by the Brazilian Consulate to obtain a student visa for Brazil.  On the second 

trip, I made my first visits to Rio de Janeiro’s Secretaria Estadual de Saúde and Secretaria 

Municipal de Saúde16 and established contacts at these two government agencies.  These 

preliminary research trips proved invaluable when I returned in 1998 to begin my 

dissertation fieldwork. 

I spent approximately six months in Brazil between June 1998 and June 2000.  I 

performed fieldwork in three locations: Brasília, São Paulo and Rio de Janeiro.  Brasília 

is the capital of Brazil and the seat of the federal government.  The President, Congress 

and both of Brazil’s Supreme Courts conduct their business in Brasília.  The buildings 

housing the federal ministries line the main boulevard through the middle of town.   

Ministério da Saúde personnel perform much of their political and bureaucratic work in 

Brasília.  The CNDM maintains its offices inside the Ministério da Justiça.  Feminist 

                                                 
9 Centro de Desenvolvimento e Planejamento Regional; Center for Development and Regional Planning. 
10 Comissão Nacional dos Direitos da Mulher; National Commission on Women’s Rights. 
11 Ministry of Justice. 
12 Supreme Federal Tribunal. One of Brazil’s two supreme courts. 
13 Non-Governmental Organizations. 
14 National Library. 
15 Fundacão Oswaldo Cruz; Oswaldo Cruz Foundation. 
16 State Secretary of Health; Municipal Secretary of Health. 

 9 
 
 



NGOs like CFEMEA17 and AGENDE that monitor legislation of interest to women 

operate out of Brasília.  The Conselho Federal de Medicina (“CFM”)18 maintains its 

headquarters in Brasília. 

São Paulo is Brazil’s largest city and its financial and business center.  It is the 

state capital and the seat of both city and state governments.  São Paulo was selected 

because it has been the focus of much academic research in the area of reproductive 

health including fertility trends and contraceptive use studies.  In addition, the 

municipality has an interesting history in that it legalized sterilization in public hospitals 

pursuant to a local ordinance in 1995, two years before the procedure was legalized on a 

national level, and has since been offering free sterilizations in municipal hospitals.  The 

Ministério Público19 for the state of São Paulo has been influential in the development 

and expansion of the role of this governmental agency in protecting collective interests 

throughout Brazil. 

Rio de Janeiro, the second largest city in Brazil, is the state capital and the seat of 

both city and state governments.  It was selected partially for practical reasons, I have an 

excellent network of contacts in this city.  It was also selected because it is known as the 

birth place of interventionist obstetrics, it has a large number of private hospitals where 

the bulk of sterilizations were performed for many years, it was the site of the first state 

level parliamentary investigation of the mass sterilization of Brazilian women and, a full 

one-third of its population lives in slums, indicating great need for public provision of 

health care services. 

I conducted 47 interviews during fieldwork in Brazil.  A list of interviews in 

chronological order containing the name and title of the person interviewed and the 

date(s) of the interview(s) is presented in Appendix “A”.  I interviewed persons involved 

in one way or another with family planning and consumer law and policy, e.g., 

government agency administrators, legislators, lobbyists, and representatives of the 

medical and legal professions (see Figures 1-2 and 1-3).  My preliminary research trips 

                                                 
17 Centro Feminista de Estudos e Assêsoria; Feminist Center for Studies and Support. 
18 Federal Medical Council. 
19 Public Ministry.  The Ministério Público is a government institution with both federal and state level 
branches.   
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were useful in helping me to put together an initial list of contacts and a list of persons I 

was interested in interviewing.  I also relied on the published literature to learn about 

organizations and institutions whose work was relevant to the topic under consideration. 

I selected interview subjects based on their professional affiliation.  For example, I 

learned that BEMFAM20 and CPAIMC21 were family planning NGOs, that CFEMEA, 

CEPIA22 and AGENDE were feminist NGOs and that SEMINA was a diaphragm 

manufacturer; I sought to interview the highest-ranking person within the organization to 

whom I could gain access.  I used the same selection criteria for government 

organizations including the Ministério da Saúde, state and municipal Secretarias de 

Saúde23 and the medical councils.  In most cases, I was able to interview leading figures 

within such organizations and institutions.  I selected two federal legislators who 

sponsored the legislation that became the family planning law and the state legislator who 

initiated the first parliamentary investigation into the mass sterilization of Brazilian 

women based on their status as the politicians most intimately involved in furthering a 

political response to the sterilization “crisis”. 

I used a networking strategy to obtain interviews.  During interviews, I would ask 

the interviewee if (s)he knew any of the people on my (ever expanding) list.  Generally, 

interviewees were able to provide contact information for several people on my list, 

would also provide contact information for other people they thought I might wish to 

interview, and would authorize use of their name as a reference.  Thus, the judges that I 

interviewed were selected based on access; I was referred by a person with a professional 

relationship with that particular judge.  This is the same approach that I used to obtain 

interviews with doctors and lawyers not affiliated with particular organizations or  

                                                 
20 Sociedade Civil de Bem-Estar Familiar; Society for Family Well-Being. 
21 Centro de Pesquisa de Assistência à Mulher e à Criança; Research Center for Holistic Assistance to 
Women and Children. 
22 Cidadania, Estudo, Pesquisa, Informação, Ação; Citizenship, Study, Research, Information, Action. 
23 Secretaries of Health. 
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FIGURE 1-2: INTERVIEWS BY INSTITUTIONAL CATEGORY 

 
GOVERNMENT INSTITUTIONS 
 
THE JUDICIAL BRANCH: 
Federal: Otavio Gallotti – Supreme Court Justice 
State:  Yussef Said Cahali – State Supreme Court Justice (retired) (São Paulo (“SP”)) 
 
THE LEGISLATIVE BRANCH: 
Federal: Dr. Eduardo Jorge – Federal Legislator 

Dr. Jandira Fenghali – Federal Legislator 
State:  Lucia Souto –  State Legislator (Rio de Janeiro (“RJ”))  
 
THE EXECUTIVE BRANCH  
MINISTÉRIO DA JUSTIÇA (Justice Ministry):  Roberto Augusto Castellanos Pfeiffer – Legal Advisor 
MINISTÉRIO PÚBLICO (Public Ministry):  
Federal: Raquel Elias Ferreira Dodge – Prosecutor 
State:  Marcos Antonio Zanellato – Prosecutor (SP) 

Carlos Alberto Salles – Prosecutor (SP) 
OAB-RJ (Order of Brazilian Attorneys):  João Luiz Chaves Couto – Technical Manager 
MINISTÉRIO DA SAÚDE (Ministry of Health):  Elcylene Leocadio – Women’s Health Team 

Dr. Ana Maria Costa (former employee) – Co-author Family Planning Policy 
CONSELHO ESTADUAL DE SAÚDE/RJ (State Health Council):  Dr. Maria dos Santos – Executive 
Secretary  
SECRETARIA ESTADUAL DE SAÚDE/RJ (State Secretary of Health): 

Dr. Tizuko Shiraiwa – Director, Women’s Health Program 
Dr. Maria dos Santos – Women’s Health Program 

  Dr. Selene Bezerra – Women’s Health Program 
SECRETARIA ESTADUAL DE SAÚDE/SP:  Aparecida Melo – Demographer 
SECRETARIA MUNICIPAL DE SAÚDE/RJ (Municipal Secretary of Health):   

Diana Valledares – Director, Women’s Health Program 
SECRETARIA MUNICIPAL DE SAÚDE/SP:  Dr. Paulo Marcus – Director, Women’s Health Program 
CONSELHO REGIONAL DE MEDICINA/DF (Regional Medical Council/Federal District):   

Dr. Eduardo Pinheiro Guerra – President 
CONSELHO REGIONAL DE MEDICINA/SP:  Dr. Cristião Rosas – Council Member   
PUBLIC HOSPITAL:  Dr. Selene Bezerra – Director, Hospital Getúlio Vargas (RJ) 
 
NON-GOVERNMENTALORGANIZATIONS: 
 
FAMILY PLANNING SERVICE AND EDUCATION PROVIDERS: 
BEMFAM:  Elizabeth Anhel Ferraz – Coordinator, Department of Social Research 

Ines Quintal Ferreira – Researcher, Department of Social Research 
CPAIMC: Dr. Hélio Aguinaga – Founder  
CEMICAMP:  Dr. Anibal Faúndes 
ROTARY:  Adelia Villas – Governor of District 4570 (RJ) 

Dr. Walter Villas (retired) – Rotary Member 
WOMEN’S RIGHTS ORGANIZATIONS: 
CEPIA:  Jaqueline Pitanguy – Founder and Director 
  Leila Linhares Barsted – Founder and Director  
CFEMEA: Guacira Cesar de Oliveira – Founder and Director  
AGENDE: Marlene Libidoni – Founder  
CCR:  Teresa Citeli – Researcher 
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CONSUMERS’ RIGHTS ORGANIZATIONS: 
IDEC:  Dr. Lynn Silver – Technical Adviser  

Belinda Pereira da Cunha – Attorney 
AVERMES: Carlos Henrique Jund – Attorney  
 
FOR PROFIT ORGANIZATIONS 
CEGIR:  Dr. Maria do Ceu – Physician  

Dr. Joselmo Salvato – Owner/Physician 
SEMINA: Maria Luisa Eluf – Owner 
 

FIGURE 1-3: INTERVIEWS BY PROFESSION 

 
15 DOCTORS:                                            14 LAWYERS: 
 
AGUINAGA, Dr. Hélio           ARRAES, Regina 
BEZERRA, Dr. Selene            BARSTED, Leila Linhares 
COSTA, Dr. Ana Maria           CAHALI, Yussef Said 
DE OLIVEIRA, Dr. Jose Manoel          DA CUNHA, Belinda Pereira 
DO CEU, Dr. Maria           DALLARI, Sueli 
DOS SANTOS, Dr. Maria           da SILVA PEREIRA, Tania  
FENGHALI, Dr. Jandira           DODGE, Raquel Elias Ferreira 
GUERRA, Dr. Eduardo Pinheiro   FERREIRA, Célio de Oliveira 
JORGE, Dr. Eduardo            GALLOTTI, Otavio 
MARCUS, Dr. Paulo            JUND, Carlos Henrique 
ROSAS, Dr. Cristião            PFEIFFER, Roberto Augusto Castellanos 
SALVATO, Dr. Joselmo    PIRAGIVE DA FONSECA, Maria Guadalupe  
SHIRAIWA, Dr. Tizuko           SALLES, Carlos Alberto 
SILVER, Dr. Lynn            ZANELLATO, Marcos Antonio 
VILLAS, Dr. Walter (retired)  
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institutions.  The university professors and the handful of other interviewees that do not 

fit into the above-mentioned categories were selected based on their reputations as 

persons with knowledge of contraceptive practices in Brazil. 

Many of my interviews were with members of the Brazilian intellectual and 

political “elite”; the use of references proved invaluable in ensuring a response to my 

emails and telephone calls and a willingness to schedule an appointment.  I used an open-

ended question interview style and the questions were drafted individually for each 

interviewee in an effort to elicit as much information as possible from the interview 

subject about topics with which he or she was personally familiar.  I did not tape the 

interviews as I was told that this would make it less likely that the interview subjects 

would be fully forthcoming about the topics under consideration.  Instead, I took detailed 

handwritten notes in Portuguese during the interview.  I typed my handwritten notes on 

the same day as the interview to ensure maximum accuracy of recall of the details of the 

interview. 

The interview data are cited throughout the text of the dissertation.24  I do not use 

direct quotes; this is not appropriate where statements attributed to interview subjects 

were not captured verbatim via electronic or other media.  I processed the data by 

repeatedly reading through the detailed interview notes until I was thoroughly familiar 

with the contents.  I then grouped the interviews into a variety of subject categories, e.g., 

feminist NGOs, judges, government health care agencies, medical councils, etc.  Some of 

the interviews pertained to two or more categories.  In the process of drafting each 

chapter, I would repeatedly review all of the interview notes for the subject categories of 

relevance to the discussion in that chapter.  I extracted information from the interview 

notes for inclusion in the dissertation and transcribed the information into English.  I was 

careful to attribute statements to their author.  I performed a final careful review of the 

detailed interview notes to ensure that I had not omitted to include pertinent information 

or contradictory statements made by another interviewee. 

 

                                                 
24 I use one of the two following citation styles: 1) Name of Interviewee (Affiliations); or, 2) (Name of 
Interviewee/Affiliations). 
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ORGANIZATION OF THE DISSERTATION 
 

In Chapter Two, I examine the actual contraceptive use regime.  As Brazil lacks 

good statistical data prior to 1986, an historical perspective is gleaned from the published 

literature.  Data on contraceptive use for 1986 and 1996 are found in the official 

published reports for two national level surveys: 1986 PNAD and 1996 PNDS.25  

Publications relying on the national level survey data or other statistical data were also 

consulted.  In addition to understanding the actual contraceptive use regime, it is 

necessary to understand the reality behind the statistics; how is contraception practiced in 

Brazil?  The statistics tell us that lots of Brazilian women have been sterilized for 

contraceptive purposes.  Under what circumstances does this occur?  What is the 

relationship between sterilization and cesarean section births?  The statistics also tell us 

that lots of Brazilian women use birth control pills.  Under what circumstances does this 

occur?  To understand the reality of contraceptive practice in Brazil, I rely on the 

published literature (which is ample) and information gathered in interviews.   

In Chapter Three, I present an overview of the Brazilian political and legal 

systems.  The description is based on the original text of CF/88, federal laws, 

administrative regulations issued by executive branch administrative agencies, reports of 

congressional investigations, other official government publications and the published 

academic literature.   

In Chapters Four through Six, a formal statement of the law on the books is 

presented for each area of law under consideration.  Such statements are found in CF/88, 

federal legislation, administrative regulations issued by executive branch administrative 

agencies and government policy statements.  To understand the law in action, I look at 

legal institutions including the legislature, the courts and federal, state and local level 

administrative agencies.  I used different methods to obtain data for each area of law.  

Interviews and observation focused on judges, public prosecutors, civil litigation lawyers, 

legislators, activists, executive agency administrative officials (particularly those 

associated with public health) and officials of the quasi-public agency medical councils.  

                                                 
25 1986 Pesquisa Nacional de Amostra de Domicílio/National Household Survey; 1996 Pesquisa Nacional 
de Demografía e Saúde/National Demographic and Health Survey. 
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With respect to reproductive rights (Chapter Four), I rely primarily on interview data and 

observation.  A list of events I attended during fieldwork can be found in Appendix “B”.  

With respect to government regulation of drugs and medical devices (Chapter Five), I 

rely primarily on interview data and published accounts of the process.  With respect to 

products liability (Chapter Five), I rely primarily on interview data and on the transcript 

of the court’s decision in the Schering Brasil case.   

With respect to ethical disciplinary proceedings (Chapter Six), I rely primarily on 

interview data and data collected from Conselhos Regionais de Medicina (“CRMs”).26  I 

obtained data from the Conselho Regional de Medicina do Estado de São Paulo 

(“CREMESP”)27 and the Conselho Regional de Medicina do Distrito Federal 

(“CRM/DF”)28 located in Brasília.  The data include information on disciplinary 

proceedings involving female surgical sterilization.  The Conselho Regional de Medicina 

do Estado do Rio de Janeiro (“CREMERJ”)29 failed to respond to three separate requests 

for data.  I have secondary source information from newspaper articles and from a federal 

investigatory commission report discussing a well-publicized sterilization case brought 

before CREMERJ during the 1980s.   

I collected information from the CFM on disciplinary proceedings involving 

sterilization that were previously decided by a CRM and were subsequently appealed to 

that body.  I also have copies of pareceres30 issued by CREMESP, CRM/DF and the 

CFM addressing ethical issues related to the provision of sterilization services.  The 

information obtained from state and federal medical councils is examined in detail in 

Chapter Six; the data present official actions taken by CRMs and the CFM related to the 

ethical status of sterilization and other contraceptive methods.  

With respect to medical malpractice (Chapter Six), I rely primarily on interview 

data and Ms Destri’s publication recounting successful cases.  Chapters Four through Six 

discuss examples of the erosion of formalism and its consequences on contraceptive 

                                                 
26 Regional Medical Councils. 
27 Regional Medical Council for the state of São Paulo. 
28 Regional Medical Council for the Federal District. 
29 Regional Medical Council for the state of Rio de Janeiro. 
30 Advisory opinion letters. 
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practice in Brazil.  Chapter Seven draws conclusions about the relationship between the 

law and the provision to and use of contraceptive technologies by women in Brazil.   

 

CONTRACEPTIVE PRACTICE AND THE LAW 
 

In this dissertation, through a case study of a single country, I seek to understand 

and explain the ways in which the law is responsible for women’s reproductive reality.  

The analysis that follows reveals how the state participates in women’s reproductive 

lives.  I analyze those aspects of the Brazilian legal and social order that contribute to the 

way in which contraception is practiced.  I distinguish the processes at work in Brazil 

from the more general legal and social processes that impact, via the law in action, the 

provision to and use by women of contraceptive technologies.  I emphasize the country 

specific factors that make the Brazilian situation unique.  Most importantly, I seek to 

understand the relationship between law and contraceptive practice in a manner that 

prioritizes women’s rights and women’s health.  I conclude that the case study of Brazil 

provides convincing evidence that the law is an important country-specific macro 

structural factor that influences a country’s contraceptive use regime.  The law facilitates, 

limits and/or distorts the provision and use of available methods.  In some cases, the law 

contributes to negative health outcomes for women. 

The reality of worldwide contraceptive use by women underlines the importance 

of conducting similar studies in other countries.  If we examine contraceptive use 

regimes, using countries as the unit of analysis, we find that in many countries there is a 

limited method mix with concentration of use on one or two methods, there is little or no 

use of other methods, and there is variation across countries in which methods are used 

(Potter 1999).  There are also country-specific distortions in the way certain methods are 

distributed and employed meaning that methods are not always used in conformance with 

proper medical standards (id).  The narrow method mix and non-optimal use of modern 

methods suggests that the reality of worldwide contraceptive use is problematic in ways 

that negatively impact women’s health.   
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The first step in the analysis I propose can be thought of by reference to a 

continuum; at one extreme is absolute divergence between the law and life and at the 

other is absolute formalism or no divergence whatsoever (see Figure 1-4).  Each study  

 

FIGURE 1-4: DIVERGENCE/FORMALITY CONTINUUM 

Absolute Divergence------------------------------------------------Absolute Formalism 
 
will look at a variety of dimensions along which the law of that particular country can 

and does interact with a particular behavior, that of contraceptive practice.  In each case, 

social reality will fall somewhere between the two extremes; the country studied can be 

represented by a point along the continuum.  The location along the continuum is 

determined by subjective measurement of the divergence between the law and life as it 

relates to contraceptive practice in that country.  Differences between countries will be 

largely due to country specific factors like the level of respect for and obedience to the 

law, the strength or weakness of the judicial, executive and legislative branches in 

relation to one another, levels of centralization, the existence and effectiveness of 

enforcement mechanisms, etc.   

The first step in the analysis leads to an understanding of the extent to which 

formalism is supported or eroded in that country and what this means for contraceptive 

practice.  It permits development of recommendations for changes to either substantive or 

procedural law designed to minimize the divergence between the law and contraceptive 

practice; a divergence that the study of that particular country has made clear.  Such 

recommendations seek to make the legal system work better.  But what do the proposed 

changes mean for women? 

The second step in the analysis is the element that takes this dissertation beyond 

the legal realists’ approach to the study of the sociology of law.  It is necessary because 

policy recommendations designed to minimize the divergence between the law and life 

do not, a priori, take into consideration the consequences for women of the proposed 

changes to the law.  This second step, which I call a woman-centered approach, 

prioritizes women’s rights and women’s health.  An understanding of the divergence 

between the law and life helps to clarify imperfections in the system that impact the use 
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by women of contraceptive technologies.  The second step requires that analyses of and 

efforts to minimize the divergence between the law and life be guided by the overriding 

principle of improving women’s rights and in the process women’s health outcomes.  

This principle governs such endeavors regardless of which country’s laws are under 

consideration. 

 

WHY IS THIS RESEARCH IMPORTANT? 
 

Demographic literature is statistically and mathematically based and focuses on 

measuring things, e.g., the total fertility rate, the population growth rate and contraceptive 

use rates.  Legal literature often examines law in a static sort of way, examining laws and 

policies by focusing on the text, the language of the laws and policies and how the 

language and policy considerations have changed over time.  Population law literature 

sees the law as a mechanism for changing behavior in a manner that will result in 

demographic change, e.g., smaller family size, lower total fertility and reduced 

population growth rates.  None of these approaches were appropriate for the type of study 

I sought to undertake. 

The sociology of law, in particular legal realism, provides the best framework for 

my analysis but it does not provide a complete framework.  Legal realism looks at the 

law in action for two primary reasons: to facilitate the prediction of the outcome of legal 

processes like court cases and to inform the need for changes in the law either substantive 

or procedural.  I take sociology of law one step further by looking at a variety of 

dimensions along which the law of a particular country can and does interact with a 

particular behavior, that of contraceptive practice. 

The issue under investigation is relevant in every country in the world.  In each 

country context, peculiarities of the law on the books, the law in action and contraceptive 

practice mean that the points of intervention and influence will differ, as will their 

weight.  Individual country case studies are necessary to uncover and examine these 

points, to understand the extent to which formalism is supported or eroded and to 

understand what this means for contraceptive practice in that country.  This type of 

analysis could also be applied to behaviors other than contraceptive practice.  In the 
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context of contraceptive practice, this study suggests that both formalism and breakdowns 

in formalism have implications for broader social issues such as fertility, mortality, 

women’s rights and women’s health.
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CHAPTER TWO: CONTRACEPTIVE PRACTICE: PROVISION 
AND USE OF CONTRACEPTIVE TECHNOLOGIES 

 
This chapter examines contraceptive practice in Brazil focusing on the provision 

by doctors and use by women of modern contraceptive methods.  It examines one aspect 

of the Brazilian social order: the social reality of contraceptive practice.  How is 

contraception practiced in Brazil?  What do people in Brazil (doctors and women) 

actually do?  This dissertation seeks to understand and explain the divergence between 

the law and life.  This chapter provides an introduction to contraceptive “life” in Brazil.  

It begins with an introduction to Brazil.  This is followed by an introduction to the 

Brazilian health care system and the provision of family planning services.  Next, I 

provide a demographic view of contraceptive practice; what do the statistics tell us about 

contraceptive provision and use?  The story behind the statistics is revealed through a 

look at the provision and use of each of the modern contraceptive technologies, the 

“culture” of cesarean section birth and sterilization and the medical profession.  The 

chapter concludes with a discussion of the health consequences for women of using 

modern contraceptive technologies within the Brazilian reproductive health care 

paradigm. 

Why do Brazilian women use contraception?  In general, women use 

contraception to space and/or limit births to avoid unwanted pregnancies.  There is ample 

literature discussing women’s increasing desire to have fewer children, a detailed 

discussion of which is beyond the scope of this dissertation.  It is sufficient to note that 

the increase in desire to space and/or limit births that has occurred in Brazil over the last 

four decades has spread to all social classes.  Brazilian women, both rich and poor, seek 

to limit their fertility primarily through the use of modern contraceptive methods.   

This chapter addresses several of the institutional factors that impact the way the 

demand for contraception is met in Brazil.  The Brazilian health care system with its 

emphasis on curative, high tech, interventionist, hospital-based care promotes provision 
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of sterilization to the detriment of reversible methods.  SUS’31 (formerly INAMPS’32) 

reimbursement schedule provides financial incentives favoring surgical interventions.  

Government inaction until the mid-1980s and its subsequent inability to successfully 

provide public family planning services has made access to reversible methods 

unreliable.  The lack of access to reversible methods and lack of proper screening of their 

use increases method failure and side effects, discrediting these methods and making 

sterilization a good “option” for fertility control.  The pill, the only readily available 

reversible method in Brazil, is used to space births.  The government’s failure to 

adequately enforce prescription requirements has permitted self-medication with this 

method contributing to dissatisfaction and high discontinuation rates.   

The medical profession, driven by difficult working conditions, resource 

shortages, convenience and financial reward finds sterilization a good response to meet 

women’s demand for contraception.  The “medical indication exception” to the legal 

prohibition on sterilization helped to institutionalize the “culture” of cesarean section and 

sterilization as a response to women’s demand for contraception.  The “culture” is 

reinforced through medical school training and on-the-job medical training.  Sterilization 

is the most convenient and easily accessible method and its provision and use are 

institutionally supported.  The demand for sterilization in Brazil is a response to the 

desire to limit births within a social and legal order that favors this method. 

 

INTRODUCTION TO BRAZIL 
 

Brazil has approximately the same territorial size as the continental United 

States.33  In 2001, Brazil’s population was estimated at 172 million people making it the 

fifth most populous country in the world (Population Reference Bureau 2001).  As of 

1996, 75% of the Brazilian population lived in urban areas (BEMFAM 1996).  A former 

Portuguese colony, Brazil imported large numbers of African slaves for agricultural 

                                                 
31 Sistema Único de Saúde; Unified Healthcare System. 
32  Instituto Nacional de Assistência Médica e Previdencia Social; National Institute for Medical Assistance 
and Social Security.  
33 The national territory of Brazil covers 3.3 million square miles (Population Reference Bureau 2001). 
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production34 and has received large numbers of immigrants.35  Brazil has a racially 

diverse, multi-cultural population (Klein 1995).  As of 1996, the population was 55.3% 

white, 39.5% mixed race, 4.9% black and 0.5% Asian (Correa, Piola and Arilha 1998b).  

Generally speaking, persons of European descent (“whites”) are better off in terms of 

socio-economic indicators than those of African descent (“blacks”) with those of other 

ethnic backgrounds (Asian, Hispanic or mixed race) falling somewhere in-between 

(Wood and Carvalho 1988).  The percentage of illiterate adults is still high, about 16% 

overall, varying between 30% in the northeast to about 10% in the wealthier regions of 

the south and southeast (Correa, Piola and Arilha 1998b).   

There is great inequality in Brazil in the distribution of wealth resulting in a very 

small class of very wealthy and very powerful Brazilians, a small middle class and a large 

percentage of its inhabitants living in poverty (Wood and Carvalho 1988; Braun 1991; 

Dovring 1991).  Data from 1995 show 30% of Brazilians or 43 million people were living 

below the poverty line in 1990 (Rocha 1995).  The magnitude of the level of 

underdevelopment and income inequality can be better understood by comparing 

development and inequality indicators.  The Human Development Index (“HDI”) 

measures a country’s achievements in terms of life expectancy, educational attainment 

and adjusted real income.  In a ranking of HDI for 162 countries, Brazil ranks 69th; the 

United States ranks 6th (United Nations 2001).  The Gini Index is a measure of the extent 

to which the distribution of income among individuals or households within a country 

deviates from a perfectly equal distribution.  A measure of zero represents perfect 

equality; a measure of 100 perfect inequality.  The Gini Indices for 1999 show Brazil 

with an index of 59.1 compared to the United States with an index of 40.8 (id). 

 
 
 

                                                 
34 Estimates suggest that approximately 10 million slaves were imported from Africa to Europe and the 
New World.  Brazil imported approximately 3.5 million or 35% of the total, more than any other part of the 
New World (Curtin 1975; Phillips 1985). 
35 Approximately 5.6 million migrants arrived in Brazil between its’ independence in 1820 and 1970 (Klein 
1995). 

23 23 



HEALTH CARE SYSTEM 
 

The Brazilian health care system is a mixed system; the public system operates 

alongside a private system and many private providers under contract to the government 

provide health care services and receive reimbursement from public funds.  There are 

about 7000 hospitals in Brazil; approximately 1000 are public, 2000 are private 

philanthropic hospitals and 4000 are private for profit (ENSP Editeur 1993). The annual 

per capita expenditure on health (including both public and private spending) is $453.00; 

this is about one-ninth the amount of $4,180.00 spent in the United States (United 

Nations 2001). 

To better understand the context within which the Brazilian public health care 

system operates, I provide some basic comparative statistics for Brazil and the United 

States from the 1990s.  The adult female literacy rate in Brazil is 84.9%; in the United 

States it is 99% (United Nations 2001).  Life expectancy for women is 71.8 years in 

Brazil and 79.7 years in the United States (id).  The maternal mortality rate36 is 160 in 

Brazil; this is 20 times the rate of eight found in the United States (id).  The infant 

mortality rate37 in Brazil is 34; this is almost five times the rate of seven found in the 

United States (id).   

Dr. Lynn Silver (UnB; IDEC) provided me with a basic overview of the Brazilian 

health care system.  The system traditionally had three components: the social security 

system; the public health care system; and, the private health care system.  The social 

security system covered the formal labor sector.  The public health care system covered 

the unemployed, the informal sector, rural workers and the needy.  The private health 

care system provided services to those with health insurance or who could afford to pay 

out of pocket.  INAMPS, the health care system for social security entitled persons, 

developed an excellent hospital network.  The system was inequitable in that the middle 

and working classes (covered by INAMPS) and those who could afford to use the private 

health care system generally received adequate health care services while the public 

provision of health care services for the poor was inadequate.   

                                                 
36 The annual number of deaths per 100,000 live births. 
37 The probability of dying between birth and one year of age per 1000 births. 
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The 1988 Constituição Federal (“CF/88”)38 fused INAMPS and public health care 

services for the poor into one universal system: SUS.  The democratization of access to 

public health care meant that the middle class would have to share health care services 

with the poor resulting in a decrease in the quality of health care for the middle class. In 

an effort to regain access to adequate health care, the middle class has moved toward 

private health care insurance and the insurance industry has expanded as a result.  Today, 

about 40 million Brazilians have health care insurance; about 80% obtain it through their 

employment while another 20% use more expensive private plans. 

 

The Public Sector Before 1988 
 

After the 1964 military coup, the Brazilian state made substantial commitments to 

expanding health care but did not alter the federal governments’ focus on providing 

health care primarily to those in the formal labor force (Faria 1989).  Until at least 1980, 

the federal health care system was reserved primarily for persons insured by social 

security.  The system split heath care between INAMPS and the Ministério da Saúde.39  

The relatively well-financed INAMPS focused on curative care while the Ministério da 

Saúde received minimal funding to provide preventive care.  Brazilians who were not 

covered by the federal system, e.g., those in the informal job market and the unemployed, 

used state and municipal health services (Congresso Federal 1993).   

The focus on persons employed in the formal job market lead the Brazilian health 

system to adopt a curative approach to health care, aimed primarily at maintaining the 

work force.  This approach encouraged the “medicalization” of health care by prioritizing 

hospital care and “high tech” interventions.  During the 1960s, 1970s and 1980s, there 

was a major transformation in Brazilian medicine and public health policy away from 

preventive medicine and toward specialized, hospital-based curative care (Martine 1996; 

Potter 1999).  Although health care spending increased during the 1960s and 1970s, it 

became increasingly regressive as more and more resources were directed toward 

                                                 
38 1988 Federal Constitution. 
39 Ministry of Health. 
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hospital services and spending on basic health care decreased; preventive medicine’s 

share of the health budget fell from 64% in 1965 to 15% by 1982 (Potter 1999).   

In 1974, the government created INAMPS to provide medical care to workers 

covered by Social Security using funds from compulsory contributions by workers and 

employers (Berquó 1998).   INAMPS continued the existing trend in Brazilian health care 

by emphasizing curative rather than preventive care (id).  Sarah Costa (Ford Foundation) 

noted that the curative medical model prevalent in Brazil favors surgical interventions 

like cesarean section births and female surgical sterilization.  INAMPS provided services 

through its own facilities and through conveniados.40  By the early 1980s, 76% of all 

hospital care was paid for by the social security system despite 80% of medical facilities 

with beds belonging to the private sector (World Bank 1994).  The bulk of INAMPS 

spending for hospital services was paid to conveniados.  Thus, 71% of INAMPS 

spending was spent on public health care services provided by the private sector (Berquó 

1998).  The result was a rapidly expanding, publicly funded, highly privatized medical 

system (World Bank 1994).  The system permitted spending a disproportionate amount of 

public health care funds on those in the formal labor market with only minimal funding 

spent on those in the informal labor market and the unemployed. 

 

Sistema Único de Saúde 
 

A health reform movement arose in the 1970s criticizing the existing curative 

model heavily reliant on the provision of health care by private providers (Arilha 1998).  

The Movimento da Reforma Sanitária,41 a social movement seeking to universalize and 

democratize access to health care, sought a complete restructuring of the public health 

sector (ENSP Editeur 1993; Costa n.d.).  The move from authoritarian regime to 

democratic republic offered an opportunity to incorporate health care rights into the new 

constitution.  The reformers were largely successful; CF/88 guarantees a universal right 

of access to health care (CF/88 Art. 196) and created SUS (CF/88 Art. 198).   

                                                 
40 Private health care providers operating under contract with the government. 
41 Health Care Reform Movement. 
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The title Sistema Único de Saúde indicates that SUS is a unified system of 

integrated components in effect throughout the national territory of Brazil and operated 

by all three levels of government: federal, state and local (ENSP Editeur 1993).  The 

fundamental characteristics of SUS are universality (the system provides health care 

services to all Brazilians), integration (the system addresses both collective and 

individual health concerns and attends to the health care needs of individuals throughout 

the life course), equity (the system assures all persons equal access to services), de-

centralization (decisional power rests with those responsible for service provision) and 

social control (government agencies, service providers, health care professionals and 

users are involved in policy making decisions) (ENSP Editeur 1993; Costa n.d.).   

CF/88 and the Lei Orgânica da Saúde42 (Law 8.080/90) dictate that the federal 

government provide funding and assume a regulatory role while service delivery is left 

primarily to state and local governments and subsidized private providers.  The system is 

administered and regulated by the Ministério da Saúde while service provision is 

undertaken at the state and local levels (Costa n.d.).  The state and local health care 

bureaucracies play an important role in determining what services will be available and 

how services will be provided.  There is variation in level and quality of service by 

município43 and by state.   

Public health care services are offered at SUS (government owned) facilities and 

at conveniados.  In 1998, SUS was providing over 70% of outpatient and hospital care 

through its network of public facilities and conveniados (Corrêa, Piola and Arilha 1998b).  

For millions of Brazilians, SUS is the sole source of medical care (id).  A study from the 

mid-1990s showed that 38% of those interviewed used SUS as their only source of 

medical care while 58% used SUS as their primary source of medical care (id).  Dr. 

Selene Bezerra (Director, Hospital Getúlio Vargas) acknowledged that SUS serves a 

large number of persons but noted that the real issue is how well the system serves them. 

The constitutional mandate caused an increase in demand for public health care 

services at a time when the federal government was reducing funding for health care 

(Congresso Federal 1993).  In the early 1990s, under the Collor government, funding for 

                                                 
42 Organizational Health Law. 
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all social programs declined.  Federal spending on health care dropped to levels below 

those of the mid-1980s (Medici and Beltrão 1995; Berquó 1998).  The increase in 

demand and reductions in federal health care funding made it difficult for state and local 

health care agencies to successfully carry out the new roles brought on by 

universalization and municipalization of health care services resulting in poor quality of 

services offered.  Public health care service provision is commonly critiqued for long 

waits, poor quality of services, a shortage of hospital beds, a shortage of adequate 

equipment and supplies and a dehumanization of patients. 

My own experience confirms two of the items charged: long waits and shortage of 

supplies.  In August 1998, while visiting Ilha Grande, an island off the southern coast of 

the state of Rio de Janeiro, I found painful red markings on my toe.   I went to the public 

health clinic and was seen almost immediately by a physician’s assistant.  He quickly 

diagnosed my condition as “larvae migraus”, a parasite and suggested I would need a 

topical parasitacide.  He then instructed me to wait to be seen by the doctor.  I waited for 

almost three hours.  When I met with the doctor she confirmed the assistant’s diagnosis, 

wrote out the name of the medication to use, told me she could not provide it (they did 

not have it in stock) and suggested I buy it at the pharmacy.  The visit with the doctor 

lasted less than 5 minutes.  I went to the pharmacy and purchased a tube of parasitacide 

for about $8.00.   

The poor conditions and lack of respect encountered at public facilities was 

emphasized at a public hearing I attended in June 2000.  The hearing was part of a CPI44 

on maternal mortality.  A woman was asked to provide testimony about the death of her 

daughter.  According to the woman’s testimony, her daughter was receiving pre-natal 

care through SUS in São Gonçalo, a periphery neighborhood of Rio de Janeiro.  Her 

daughter had contracted an infection and told the hospital staff about it when she arrived 

to give birth.  Her daughter was treated disrespectfully by hospital staff and was told to 

remove her clothes but was not given a gown.  The mother was ordered to leave the 

room. Her daughter was left sitting in the room naked for several hours waiting for 

medical attention.  According to the woman’s testimony, the doctors refused to perform 

                                                                                                                                                 
43 Municipalities. 
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an emergency cesarean section birth and the daughter died while giving birth naturally45.  

This story coincides with other stories I heard about women being told to disrobe, not 

given a gown and then left to wait naked for hours until a room becomes available to treat 

them.   

The problems with the public health care system cause Brazilians who can afford 

private medical insurance (about 25% of the population (Berquó 1998)) and those who 

have enough money to pay for services directly to frequent private health care providers.  

These better informed middle and upper income patients are more likely to seek “high 

tech” medical interventions and surgery than their lower income counterparts.  One 

serious problem occurs when persons covered by health insurance use SUS for more 

sophisticated and expensive “high tech” procedures to keep their insurance premiums 

down (Arilha 1998) causing a disproportionate amount of Brazil=s public health care 

funding to be spent on those with higher incomes.   

 

Funding and Other Challenges 
 

The 1990s have seen several efforts to address funding issues.  The primary 

problem is that CF/88 did not assign a guaranteed level of funding for SUS (Arilha 1998).  

In 1996, Congress created the Contribuicão Provisória sobre Movimentacão Financeira 

(“CPMF”),46 a temporary tax on bank transactions, to fund SUS (Arilha 1998).  The tax 

was not intended to provide a permanent source of funding for health care.  In the late 

1990s, a constitutional amendment was before Congress (Proposta de Emenda 

Constitutional,47 PEC-182/97) guaranteeing a minimum amount of funding for health 

care (Arilha 1998).  The amendment did not appear to have the political support needed 

for approval (Medici 1999).   

                                                                                                                                                 
44 Comisão Parlamentar de Inquérito; Parliamentary Investigatory Commission. 
45 It may seem ironic that in a medical culture that favors cesarean section birth this woman was denied the 
procedure.  I was told by several of the doctors I interviewed that there is a bias amongst the medical 
profession that “parto normal é para pobre” (vaginal birth is for poor women).  The bias favors cesarean 
section birth for middle and upper income Brazilian women and works to deny access to cesarean section 
birth for some poor women. 
46 Provisional Fee on Financial Transactions, enacted into law (Law 9.311/96) October 24, 1996. 
47 Proposed Constitutional Amendment. 
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The Brazilian public health system faces ongoing problems resulting in the 

inefficient use of public money.  The reimbursement system pays medical providers Aby 

act@ based on set prices for various interventions.  Dr. Selene Bezerra (Director, Hospital 

Getúlio Vargas) pointed out that payment by procedure encourages doctors to use 

unnecessary procedures.  Government reimbursement, when compared with 

reimbursement from private insurance, generally provides approximately equivalent 

reimbursement amounts for Ahigh tech@ interventions such as heart surgery, but pays 

substantially less (as much as 100 times less) for provision of basic health care, such as 

prenatal care (Medici 1994).  The reimbursement system serves as an incentive to health 

care providers to engage in the better remunerated areas of Ahigh tech@ medical 

interventions and surgery and a disincentive to provide basic primary health care.  

The reimbursement system also promotes fraud and corruption.  Since health care 

providers are paid for each medical act, there is an incentive to submit requests for 

reimbursement for as many acts as possible.  The payment system encourages fraud in 

the form of phantom surgeries, unnecessary operations and the overuse of tests (Berquó 

1998).  Several newspaper and newsmagazine articles have carried stories of doctors who 

submitted requests for reimbursement for cesarean section deliveries performed on male 

patients or who submitted requests for attending patients who were already dead.  One of 

the most egregious cases reported on a doctor who, for seven months running, submitted 

claims for attending 500 births a month.  The uncovering of egregious cases of fraud 

suggests that less egregious instances of fraud occur regularly. 

 

Family Planning Services 
 

The public health system did not officially offer contraceptive methods to its users 

until the mid 1980s; following the promulgation of PAISM48 the government announced 

that family planning services would be available at INAMPS facilities and at conveniados 

(Merrick and Berquó 1983; Corrêa, Piola and Arilha 1998a).  Despite this announcement, 

                                                 
48 Programa de Assistência Integral à Saúde da Mulher; Program for Holistic Assistance to Women’s 
Health.  The program addresses women’s health needs from adolescence to death but is most commonly 
known as the first national family planning policy. 
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SUS kept most methods off the reimbursement schedule until 1993 or later.  The results 

of a 1992 study conducted in conjunction with Secretarias Municipais de Saúde 

(“SMS”)49 and Secretarias Estaduais de Saúde (“SES”)50 revealed that 81% of SMS 

located in state capitals and 67% of SES were offering less than 40% coverage of the 

services required under PAISM.  The study also showed that 45% of SMS located in state 

capitals and 50% of SES were offering family planning services to less than 10% of the 

population in need of such services (Costa 1992).  The situation remained largely the 

same in 2000 with the majority of Brazilian municípios failing to offer adequate family 

planning services (Costa n.d.).  The announcement in 2000 by the Ministério da Saúde of 

the resumption of the direct purchase of birth control methods for distribution to SES and 

SMS, if successfully implemented, could improve the offer of reversible methods in the 

public sector. 

In my interview with Diana Valledares (SMS/RJ51), Ms Valledares described a 

program offered by SMS/RJ in which women who arrive at an Unidade da Rede Básica52 

seeking birth control are sent to five family planning classes offered by SMS/RJ over a 

period of several weeks.  The women are then sent back to an Unidade da Rede Básica to 

select a method.  Table 2-1, provided by Ms Valledares, shows the number of women 

who adopted a contraceptive method, by method, at an Unidade da Rede Básica operated 

by SMS/RJ between 1992 and 1999.  The data confirm that the Unidades da Rede Básica 

offer four modern birth control methods: the pill, condoms, the IUD and diaphragms.   

There was an annual increase in the number of centers offering family planning 

services increasing from 43 centers in 1992 to 77 centers in 1999.  The total number of 

contraceptive acceptors each year showed a general upward trend (with the exception of 

1995 and 1996), increasing from 2,138 women in 1992 to 12,890 women by 1999.  For 

                                                 
49 Municipal Secretary of Health. 
50 State Secretary of Health. 
51 RJ is the abbreviation for Rio de Janeiro. 
52 Basic Health Center. 
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TABLE 2-1: NUMBER OF WOMEN WHO ADOPTED A CONTRACEPTIVE METHOD AT AN UNIDADE DA 
REDE BÁSICA53 OPERATED BY SMS/RJ54, 1992 – 1999 

 
 
 

          1992 1993 1994 1995 1996 1997 1998 1999 1992-1999
 43 Centers 49 Centers 54 Centers 56 Centers 61 Centers 73 Centers 75 Centers 77 Centers  
Method #            % #            % #            % #            % #            % #            % #            % #            % #              % 
Pill 950     44.5 2147   50.1 2396   59.1 1609   51.9 1943   50.5 4006   56.0 4761   53.0 6490   50.3 24302    52.3 
Condom 411     19.2    689  16.1   687   16.9   709   22.9   942   24.5 1831   25.6 2938   32.7 3842   29.8 12049    26.0 
IUD 353     16.5    882  20.6   621   15.3   544   17.5   650   17.0   934   13.0   791     8.8 1712   13.3   6487    14.0 
Diaphragm 353     16.5    482  11.2   305     7.5   197     6.4   242     6.3   252     3.5   261     2.9   527     4.1   2619      5.6 
Spermicide  38        1.8      47    1.1     13     0.3     24     0.7     50     1.3     84     1.2   179     2.0   283     2.2     718      1.5 
Natural  33        1.5      37    0.9     35     0.9     18     0.6     17     0.4     53     0.7     52     0.6     36     0.3     281      0.6 
          
TOTAL 2138   100 4284    100 4057    100 3101    100 3844    100 7160    100 8982    100 12890  100 46456     100 

        
       Source: SMS/RJ 
 

                                                 
53 Basic Health Center. 
54 Secretaria Municipal de Saúde; Municipal Secretary of Health, Rio de Janeiro. 
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each of the years under consideration, about one-half of the women adopted the pill.  The 

data show that the SMS/RJ increased the public offer of family planning services in Rio 

de Janeiro by reaching more and more women.  The data are promising in that they show 

increasing coverage over time but the total number of contraceptive acceptors adopting a 

reversible method over the seven-year period (46,456) is quite small considering the size 

of the population in Rio.  The data support the supposition that the majority of women 

continue to seek sterilization, a service not offered at Unidades da Rede Básica. 

The lack of adequate public services caused women to rely primarily on the 

private market and nongovernmental family planning providers like BEMFAM55 for 

family planning services.  From 1965, when BEMFAM began operating the first family 

planning programs in Brazil, until at least 1990, private providers, both for-profit and 

non-profit, were responsible for the bulk of available family planning services.  With the 

exception of the semi-clandestine provision of sterilizations in public facilities, family 

planning services were provided by private physicians, hospitals, and pharmacies rather 

than by government doctors, hospitals and clinics (Potter 1999).   Dr. Lynn Silver (UnB; 

IDEC) suggests that the lack of consistent access to reversible methods in both the private 

and public sectors makes sterilization seem a good option for women; it is a one-time 

thing and therefore not affected by inadequate family planning services or a shortage of 

methods. 

I interviewed two ob/gyns56 working at CEGIR,57 a private ob/gyn and human 

reproduction clinic in downtown Rio de Janeiro.  Dr. Maria do Ceu informed me that the 

clinic is well equipped and that her middle class clients generally have health insurance 

obtained either through their employers or purchased individually. She stated that in her 

practice she promotes vaginal birth and offers all modern contraceptive methods except 

the IUD because the owner of the clinic views the IUD as abortive.  The owner, Dr. 

Joselmo Salvato, confirmed this in his interview.  Dr. Ceu indicated that once it becomes 

available, she would offer the IUD with progesterone, which is not abortive.  She stated 

that women show up asking for a particular method.  She informs them of all the 

                                                 
55 Sociedade Civil de Bem-Estar Familiar; Civil Society for Family Well-Being. 
56 Obstetrician/Gynecologist. 
57 Centro de Ginecologia e Reprodução Humana; Center for Gynecology and Human Reproduction. 
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alternatives but finds that the majority of those electing a reversible method choose to use 

the pill.  There is little demand for the IUD or the diaphragm.  Dr. Ceu explains both 

vaginal birth and cesarean section and promotes the use of vaginal birth but her clients 

demand cesarean section births.  She indicated that if a doctor tells a patient (s)he won’t 

perform a cesarean section the patient goes elsewhere and the doctor loses clients.  She 

will perform a sterilization on women with three children who have been fully informed 

about the procedure, are in a stable marriage and both partners consent to the procedure.  

She performssterilizations either in conjunction with a cesarean section birth or after a 

vaginal birth.   

 

DEMOGRAPHIC VIEW OF CONTRACEPTIVE PRACTICE 
 

We don’t know much about Brazilian contraceptive culture before 1960 and data 

for the 1960s and 1970s are limited.  It appears that levels of contraceptive use in 1960 

were quite low but that a general increase in contraceptive use occurred in the 1960s and 

1970s.  The pill became available in Brazilian pharmacies in the 1960s and was 

distributed by family planning programs operated by BEMFAM.  By 1970, the pill was 

being used by the upper classes but use among poor women remained low.   

Female surgical sterilization was first introduced to Brazil in the early 1960s.  

Initially, the procedure was more common among upper class women. During the 1970s, 

contraceptive use in particular use of the pill and sterilization, increased across all 

socioeconomic classes as middle and lower income groups began seeking these methods 

in greater numbers (Berquó 1993).  National level trends mask significant regional 

variation; data from the 1980s suggest that contraceptive prevalence in São Paulo was 

63.9% while in the poorer northeast it reached only 37.3% (Merrick 1985). 

By contrast, there is excellent national level data on contraceptive use from 1986 

and 1996 national surveys.  In 1986, IBGE58 conducted a national household survey, the 

1986 PNAD,59 which included questions about contraceptive use and sterilization.  The 

                                                 
58 Instituto Brasileiro de Geografia e Estatistica; Brazilian Institute of Geography and Statistics.  The 
Brazilian Census Bureau. 
59  Pesquisa Nacional de Amostra de Domicílio; National Household Survey. 
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1986 PNAD collected data from women of reproductive age (age 15-49).  The 1996 

PNDS,60 a sub-survey of the 1995 PNAD, was designed to provide data on demographic 

measures including fertility rates, reproductive health, and contraceptive use for the seven 

major regions of Brazil.61  The northeast of Brazil is the poorest and least developed 

region and the southeast is the richest, most developed and most urbanized region.  The 

1996 PNDS also interviewed women aged 15-49. 

Approximately 43% of women of reproductive age were using some form of birth 

control in 1986; by 1996 the percentage had increased to 55.4%.  Of women in union, 

65.8% were current contraceptive users in 1986; the percentage of contraceptive users 

increased to 76.7% by 1996.62  The increase in actual use of contraception by women in 

union rose by about 12% between the two surveys.  The median age at sterilization (31.4 

in 1986) dropped 2.5 years to 28.9 in 1996.  The cesarean section birth rate increased 

from 31.6% of all births in 1986 to 36.4% in 1996.The increase in percentage using 

contraception does not reflect increases across the board in adopting different modern 

methods.  Table 2-2 sets forth the percentage of Brazilian women in union currently 

using contraception by method used.  The data show that the percentage use of all 

methods except female surgical sterilization declined over the ten-year period.  There is a 

clear trend in the increasing use of female surgical sterilization among contraceptive 

users; the percentage using female surgical sterilization increased from 26.9% in 1986 to 

40.1% by 1996. Use of the pill, the second most commonly used method in Brazil, 

declined from 25.2% in 1986 to 20.7% by 1996.  The use of other methods (Norplant™, 

hormonal injections, IUD and diaphragm) decreased from 1986 (4.5%) to 1996 (2.4%), 

                                                 
60 Pesquisa Nacional Sobre Demografia e Saúde; National Demographic and Health Survey. 
61 Rio de Janeiro; São Paulo, the South, the Center-East, the Northeast, the North (urban areas) and the 
Center-West. 
62 Percentages of current contraceptive users include women using either a male or female-oriented method 
both modern and traditional. 
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TABLE 2-2: PERCENTAGE OF WOMEN IN UNION (AGED 15-49) CURRENTLY USING A CONTRACEPTIVE 
METHOD, BY METHOD, 1986 AND 199663 

 
 

Year 
Female 

Sterilization 
 

The Pill 
Traditional Methods; 

Withdrawal & Rhythm 
 

Norplant 
Hormonal 
Injections 

 
IUD 

Vaginal Methods: 
Diaphragm 

Norplant; Injections; IUD; 
Diaphragm 
Total Use 

1986        26.9 25.2 9.3 * * * * 4.5 
1996         40.1 20.7 6.1 0.0 1.2 1.1 0.1 2.4

           
          * Not Available.  
          Source:  1986 PNAD; 1996 PNDS. 
 
 

TABLE 2-3: PERCENTAGE OF STERILIZED WOMEN BY SOURCE OF PROCEDURE, 1986 AND 1996 

 
Year Private Sector Public Sector 
1986   68.2 22.6
1996   27.2 70.9

                                                                                                                
    Source:  1986 PNAD; 1996 PNDS. 

 
 
 
 
 
 

                                                 
63 Only the use of female-oriented methods is shown in Table 2-2.  The use of male-oriented methods (condom and vasectomy) and other methods not 
listed in Table 2-2 was virtually nil in 1986.  The percentage of women in union using male-oriented and other methods not listed in Table 2-2 climbed 
to 7.4% by 1996. 
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as did the use of traditional methods (withdrawal and rhythm method) 9.3% in 1986 

dropping to 6.1% by 1996.  

The data reveal the narrow method mix in Brazil dominated by female surgical 

sterilization and the pill.  Data on discontinuation rates from 1996 reveal that 43% of 

women using reversible methods discontinue use before completing one year.  The 

women generally attribute discontinuation to “method failure”.  Given that modern 

methods exhibit low statistical failure rates, “method failure” is likely due to improper 

use.  Low overall usage rates of reversible methods and high discontinuation rates 

contribute to the extremely narrow method mix found in Brazil.  In 1986, the pill and 

sterilization together accounted for almost 80% of modern method use; by 1996 this 

hadincreased to 87%.64  Sterilization alone accounts for a significant percentage of 

modern contraceptive use in Brazil; among women in union using contraception, the 

percentage using female surgical sterilization increased from 41% in 1986 to 57% by 

1996. 

The data on the timing of the sterilization procedure reveal that the percentage of 

sterilizations performed at the time of the last birth dropped slightly between 1986 

(75.1%) and 1996 (74%) indicating a slight increase in the percentage of interval 

operations.  It is thought that most of the procedures measured by the 1986 PNAD 

occurred during a cesarean section birth but the survey does not provide this information 

(Berquó 1993).  The 1996 PNDS data reveal that 80% of sterilizations were performed at 

the time of a cesarean section birth.   

Table 2-3 shows the percentage of sterilized women by source of sterilization, i.e., 

whether the woman underwent the sterilization surgery in a private or public facility.  In 

1986, private providers performed the bulk of sterilizations (68.2%) with public providers 

(INAMPS and conveniados) performing slightly less than one-quarter (22.6%) of 

sterilization procedures.  The 1996 PNDS shows that the private sector provided 90% of 

pills, 51% of IUDs, 94% of injections, 77% of condoms and 67% of vasectomies but only 

27% of sterilizations, down from 68% just 10 years earlier.  In contrast, the percentage of 

                                                 
64 Percentages of modern method use accounted for by the pill and sterilization are based on the total use of 
modern methods which includes the use of both male and female-oriented modern methods. 
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sterilizations offered by the public sector jumped from 23% to 71% making tubal ligation 

the method most commonly offered by SUS (Correa, Piola and Arilha 1998b). 

The vast increase in public provision of sterilization occurred prior to any change 

in the law and prior to the Ministério da Saúde decision to include sterilization on the 

reimbursement schedule indicating a big jump in the number of semi-clandestine 

sterilizations occurring in the public sector.  Data on payment for the procedure from 

1996 reveal that 59.5% of respondents claimed to have paid for the sterilization 

procedure.  It is likely that at least 59.5% of sterilization procedures were performed 

under semi-clandestine circumstances and not reported to health authorities.  The data do 

not include sterilizations performed for free or those performed in exchange for votes 

suggesting that the percentage of semi-clandestine sterilizations in fact exceeded 59.5%.   

The data support a finding of a causal relationship between the high rates of 

female surgical sterilization and the high rates of cesarean section births, but the direction 

of causality is unclear (Hopkins 1998; Potter 1999).  Most sterilizations were performed 

at the time of birth and 80% of these were performed during a cesarean section birth.  

Although there are higher percentages of female surgical sterilization among women with 

less education and the percent decreases as years of education increases, higher 

educational level is associated with more frequent sterilization performed at the time of a 

cesarean section birth; 82% of women with twelve or more years of schooling underwent 

sterilization in conjunction with a cesarean section.  Sterilizations performed at the time 

of a cesarean section birth are more frequent in urban areas (62% of sterilizations) than in 

rural areas (46% of sterilizations).  

When non-users of contraception were asked about their future intentions for use 

of contraception, 44% reported that they would seek sterilization, 24% said they would 

use the pill and 9% responded by saying that they would rely on the rhythm method.  The 

responses indicate the perception by Brazilian women of a limited range of contraceptive 

options that accurately reflects current actual use and availability. 

 
 
 

 38 



PROVISION AND USE OF MODERN CONTRACEPTIVE METHODS 
 

The so-called “modern methods” of birth control originated with the development 

of the birth control pill in the mid-1950s.  The IUD was developed in the 1960s and by 

1970 the simplicity and efficacy of techniques for performing female surgical 

sterilization by tubal ligation had significantly improved.  Two new hormonal methods, 

implants (e.g. Norplant™) and injections (e.g. Depo Provera™) were introduced in the 

1980s.  Modern methods significantly increased the ability of the human race to control 

its own fertility.   The availability of modern methods raised expectations; today, 

contraceptive methods are expected to be safe with few serious side effects, highly 

effective, long-acting and convenient to use, i.e., dissociated from the sex act (Bumpass 

1987; FEBRASGO 1997).   

What follows is an examination of the provision and use of six modern 

contraceptive technologies: hormonal implants, hormonal injections, the IUD, the 

diaphragm, the pill and female surgical sterilization.  To what extent are these methods 

available?  How are they supplied and how are they used?  

 

Hormonal Implants 
 

Norplant™ is the registered trademark for a hormonal contraceptive technology 

that was developed in the 1980s (Israel and Dacach 1993).  It is a long lasting hormonal 

contraceptive consisting of six silicone tubes the size of matchsticks that are surgically 

inserted under the skin of the forearm (FEBRASGO 1997).  Both the implantation and 

removal of Norplant™ require minor surgery (id).  The silicone tubes contain the 

hormone levonorgestrel; the tubes slowly release the hormone into the blood stream 

causing the woman to stop ovulating.  Norplant™ can remain in place as an effective 

contraceptive for up to five years.   

Norplant™ is almost 100% effective (FEBRASGO 1997).  The risks and side 

effects are those usually associated with hormonal birth control methods (e.g., nausea, 

agitation, weight gain, tender breasts).  The most common side effect is menstrual 
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irregularity (id).  Norplant™ is available in at least 53 countries (id).  It has never been 

approved for use in Brazil and is not used.65 

 

Hormonal Injections 
 

Depo Provera™, developed in the 1980s, is a hormonal method that inhibits 

ovulation (FEBRASGO 1997).  The hormone can be administered by self-injection every 

three months (id) but use should be monitored by medical personnel (Costa n.d.).  The 

method is almost 100% effective (FEBRASGO 1997).  As with implants, the risks and 

side effects are those usually associated with hormonal birth control methods; the most 

common side effect is menstrual irregularity (id).  Depo Provera™ is available in at least 

90 countries (id).  It was introduced in Brazil in the 1980s and is sold over-the-counter in 

pharmacies without a prescription but has never been widely accepted for use (Corrêa 

1998).  The 1996 PNDS data show use at just 1.2% of contraceptive users. 

 

IUD 
 

The IUD was developed in the 1960s.  The device is inserted into the woman’s 

cervix and remains in place until removal.  A doctor must insert and remove the device 

and annual check ups are recommended.  How the IUD works is still the subject of some 

debate.  It is thought that a series of reactions to having a foreign body in the uterus 

prevents pregnancy (FEBRASGO 1997).  In the 1960s and 1970s, women in the United 

States and around the world contracted pelvic inflammatory disease (“PID”) using a 

                                                 
65 Two new hormonal implants, Elmetrin and Implanon, were registered by the ANVS (Agência Nacional 
de Vigilância Sanitária; National Agency for Health Oversight) in 2000.  Consumer groups accused the 
ANVS of illegally approving the Elmetrin implant given that it had not been approved in Germany (its 
country of origin) as required under Brazilian law.  The implant was also challenged based on its short six-
month duration of efficacy requiring women to undergo a minor surgical procedure twice a year to 
adequately protect themselves from unwanted pregnancy.  IDEC (Instituto de Defesa do Consumidor; 
Consumer Defense Institute) succeeded in preventing the product from being marketed and in 2003 the 
ANVS cancelled the registration.  The other implant, Implanon, is effective for two years.  It is now being 
marketed in Brazil.  The only consensus between the medical profession, feminists and consumer 
protection NGOs (Non-Governmental Organizations) regarding implants is that if they are registered their 
use should be regulated, e.g., doctors could be required to use a tracking system to keep track of patients 
with implants. 
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defectively designed IUD called the Dalkon Shield (Knowles and Ringel 1998).  The 

Dalkon Shield was withdrawn from the market in the United States in the early 1980s 

(Faúndes and Taddei 1984; Chandra 1998).   

The second generation of IUDs is safer and more effective than the first 

generation (FEBRASGO 1997).  IUDs like the Copper T™ contain copper that is thought 

to have spermatocidal properties that prevent conception (Faúndes and Taddei 1984).  

The Copper T™ can remain in place for up to ten years (Goldberg 2000).  The IUD is 

over 99% effective (id).  Side effects include heavy or prolonged menstrual cycles, 

increased risk of PID and ectopic pregnancy (id).  The IUD is now the most commonly 

used reversible method of birth control in the world (Knowles and Ringel 1998; 

Goldberg 2000). 

BEMFAM distributed the IUD beginning in the 1960s (Dr. Anibal 

Faúndes/CEMICAMP).  The Catholic Church opposed the method arguing that it was 

abortive and succeeded in obtaining a government prohibition on importation of the 

device; BEMFAM stopped distribution.  The IUD remained unavailable in Brazil for 

almost two decades due to the debate about whether it was an abortifacient (Faúndes and 

Taddei 1984).  Studies in the mid-1980s showed that IUDs with copper actually prevent 

conception.  These findings undermined the Church’s position and lead to renewed 

efforts to register the IUD in Brazil; the Copper T™ received government approval in 

1984 (id).  The Dalkon Shield controversy in the United States is thought to have had an 

important psychological effect on women; the IUD has never gained acceptance in Brazil 

and use is extremely limited (just 1.1% of contraceptive users in 1996).  The IUD was not 

included on the list of reimbursable procedures paid for by SUS until 1993 (Correa, Piola 

and Arilha 1998b). 

 

Diaphragm 
 

The modern version of the diaphragm was developed early in the twentieth 

century (Semina n.d.).  The diaphragm is a barrier method in which a woman inserts a 

latex shield into her vagina prior to intercourse.  There are several sizes of diaphragms 

and women must be fitted by medical personnel to the proper size and taught how to 
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insert and remove the device (FEBRASGO 1997).  For maximum efficacy, the 

diaphragm should be used with spermicidal jelly.  Eight hours after intercourse, it should 

be removed, washed and properly stored (id).  The diaphragm requires a high degree of 

motivation on the part of the user.  Risks and side effects include allergy to latex or 

spermicide and an increased risk of bladder and other infections (id).   

The modern diaphragm is approximately 94% effective.  The diaphragm was 

introduced in Brazil in the 1940s by gynecologists who learned of use of the method in 

other countries (Semina n.d.).  Until 1986, the device had to be imported and it remains 

expensive (id).  The spermicidal gel that is used with a diaphragm is also expensive 

costing as much as $45 a tube.  Use of the diaphragm in Brazil gave way beginning in the 

1960s as the use of other modern methods (the pill and sterilization) increased; use fell to 

just 0.1% of contraceptive users by 1996.  Diaphragms were not included on the list of 

reimbursable procedures paid for by SUS until 1993 (Correa, Piola and Arilha 1998b). 

In 1986, Maria Luisa Eluf (SEMINA) registered and began manufacturing 

diaphragms (the device had previously been registered for importation only).  In 1992, 

her company began producing silicone diaphragms that stand up better than the latex 

version to the tropical climate of Brazil.  SEMINA produces about 30,000 diaphragms a 

year.  Ms Eluf indicated that she expects to increase production since the Ministério da 

Saúde is now going to purchase the method for distribution to states and municípios.  Ms 

Eluf considers the need to educate doctors in how to prescribe the device as the biggest 

challenge to increasing the use of the diaphragm.  Despite the manufacture of diaphragms 

in Brazil by SEMINA, there is a shortage of diaphragms in the public sector.  The 

SES/RJ has provided IUDs, condoms and the pill to municípios in Rio de Janeiro state 

but has, for several years, had no diaphragms available to pass on (Dr. Tizuko 

Shiraiwa/SES/RJ). 

 

Oral Contraceptive Pill 
 

The pill was developed in the mid 1950s (Critchlow 1999).  It is a hormonal 

method of birth control.  The daily ingestion of hormones tricks the body into thinking it 

is pregnant and ovulation is suspended (FEBRASGO 1997).  The first generation of birth 
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control pills, manufactured and distributed in the 1960s, were high dose pills (id).  Lower 

dose pills later replaced the high dose pills.  The lower dose pills reduce many of the risks 

associated with the earlier generations of birth control pills and have a lower occurrence 

of side effects (id).   

The theoretical efficacy rate for the birth control pill is over 99%, however the 

actual efficacy is about 95% percent due to incorrect use, e.g., failure to take the pill 

every day.  The common side effects are those usually associated with hormonal 

methods.  The pill is counter-indicated for smokers, women with hypertension or other 

cardiovascular problems and women over the age of 35, if risk factors are present 

(FEBRASGO 1997).  The pill should be taken only after consultation with a doctor and a 

doctor should monitor use.  Trying pills with different doses of hormones can eliminate 

many side effects.   

The pill remains the second most commonly used method in Brazil despite a 

decline in use between 1986 (25.2%) and 1996 (20.7%).  Hormonal contraceptives, 

including the pill, require a prescription (Dr. Lynn Silver/UnB; IDEC).  Despite the legal 

requirement, in practice they are available over-the-counter in Brazilian pharmacies 

without a prescription and without medical advice or monitoring (Berquó 1998).  As a 

result, women suffer unnecessary side effects, there is much fear associated with pill use 

and discontinuation rates are high (Martine 1996; Berquó 1998).  A 1986 study of women 

in Campinas in São Paulo state revealed that almost half of pill users were self-

medicating without medical accompaniment (Faúndes et al. 1986). Elizabeth Anhel 

Ferraz and Ines Quintal Ferreira (BEMFAM) opined that self-medicating with the pill 

causes women to attribute any symptom they have to the pill thereby increasing 

dissatisfaction with this method. 

 

Female Surgical Sterilization 
 

Female surgical sterilization by tubal ligation gained increasing acceptance as a 

method of fertility control during the 1960s.  The doctor performs surgery to obstruct the 

fallopian tubes thereby preventing eggs from being fertilized and reaching the uterus 

(Costa n.d.).  There are a variety of techniques for ligating the tubes including cutting out 
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a section or using clips or rings (FEBRASGO 1997).  In the late 1960s, a new technique 

for performing female surgical sterilization, called minilaparotomy, greatly simplified the 

surgical procedure making it possible to perform on an outpatient basis (id).  The 

procedure is extremely difficult to reverse and is generally considered to permanently end 

a woman’s childbearing capability.   

Sterilization by tubal ligation is almost 100% effective; most failures occur as the 

result of a surgical error (FEBRASGO 1997).  The most common side effect is ectopic 

pregnancy.  Sterilization is also associated with the psychological side effect of regret.  

Women are often sterilized at the time of delivery because it is a convenient, safe and 

medically opportune moment for the procedure (Hatcher et al. 1994).  Although 

sterilization is considered by some to be a radical and controversial method, it has 

become the most commonly used method of birth control in the world today.     

The legal status of sterilization in Brazil was ambiguous until 1997 and the 

procedure was considered by many to be illegal under the Penal Code.  Both INAMPS 

(later SUS) and private insurers kept sterilization off the list of reimbursable medical 

procedures until the late 1990s.  Given its ambiguous legal status and the inability of 

providers to receive either public or private reimbursement for performing the procedure, 

it appears that Brazilian doctors and their patients seeking sterilization used cesarean 

section births as a means toward an end.  Doctors performed sterilizations under semi-

clandestine circumstances in conjunction with a cesarean section birth but did not report 

the sterilization to health authorities.  The cesarean section births were used to cover up 

and partially pay for the procedure as hospital costs and doctor’s fees were reimbursed 

and any additional cost for the sterilization was paid for under the table by the patient 

(Berquó 1998).  Ministério da Saúde regulations added sterilization to the SUS 

reimbursement schedule in 1997.     

Female surgical sterilization is the most common method of birth control in Brazil 

today (40.1% of contraceptive users in 1996).  The lack of adequate access to, 

information about and proper medical screening to accompany the use of reversible 

methods increased the occurrence of contraceptive failures and adverse side effects; 

reversible methods became increasingly discredited by Brazilian women and demand for 

female surgical sterilization increased (Corrêa, Piola and Arilha 1998b).  By the early 
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1980s, sterilizations were widely offered by private hospitals, conveniados and by 

individual doctors at public facilities often in conjunction with a cesarean section birth 

(id).  Elcylene Leocadio (Ministério da Saúde) notes that the result of increasing 

“democratization” in the use of sterilization since the 1960s has meant greater access to 

sterilization for poor women but also the spread of the culture of cesarean section birth 

and sterilization to the lower classes.  Today, women of all classes undergo the 

procedure.   

Studies suggest that it remains easier for women who use private providers to 

obtain a desired sterilization than for women who use public health care providers 

(Hopkins 1998).  Dr. Cristião Rosas (CREMESP) and other interviewees suggested that 

people with money have easy access to sterilization while people without money do not.  

Other doctors I interviewed confirm the use of established criteria (age, number of 

children, income, stable marriage relationship) leaving the decision about whether or not 

a woman who manifested an interest in sterilization “qualified” for the procedure in the 

hands of the institution and/or the doctor.  In the 1980s and 1990s, municípios around the 

country were launching sterilization programs and setting their own age, parity and social 

need criteria.66  A woman’s success in obtaining the procedure was largely dependent on 

decisions made by others (Hopkins 1998). 

 

Culture of Cesarean Section Birth and Sterilization 
 

Brazilian demographer Elza Berquó has called attention to the existence of a 

“culture” of cesarean section births and sterilization in Brazil (Berquó 1993).  She cites 

1992 data from São Paulo showing that 80% of sterilizations were performed during a 

cesarean section birth, that 52% of sterilized women had mothers or sisters who were 

sterilized, that 32% of sterilized women stated that they had become pregnant in order to 

undergo a sterilization and that many sterilized women are satisfied with the procedure 

and would recommend it to other women (id).  Berquó contends that the culture is 

perpetuated by complicity between women and health professionals (id).  Women do not 

                                                 
66 O Globo, October 10, 1984; Folha de Sao Paulo, August 23, 1985. 
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want more children and have problems taking the pill; the only other viable alternative is 

sterilization (id).  Doctors perform the sterilization during cesarean section birth so that 

INAMPS (now SUS) covers part of the cost and the woman makes a payment on the side 

(id). 

National level data from 1986 and 1996 confirm that most sterilizations are 

performed at the time of a cesarean section birth.  Many for-profit private providers have 

extremely high cesarean section rates, as high as 80% to 90% in some hospitals, while 

public hospital rates are about 35%.  It is reasonable to conclude that private providers 

were and are responsible for large numbers of sterilization procedures.  Potter concludes 

that private providers, rather than government providers or non-profit providers funded 

with outside money, were responsible for the bulk of sterilization procedures performed, 

at least until the early 1990s (Potter 1999).  The national level data show that INAMPS 

and SUS directly provided many semi-clandestine sterilization procedures and paid for 

many more semi-clandestine sterilization procedures performed at conveniados. 

It is believed that doctors have played a critical role in the creation of the culture 

of cesarean section and sterilization.   The culture is disseminated by the medical 

profession and by medical schools.  Financial gain provides one obvious motivation for 

doctors before (and perhaps after) the 1997 legalization of sterilization.  Doctors 

performed sterilizations at the time of a cesarean section; INAMPS (later SUS) 

reimbursed anesthesia and other hospital costs and doctors charged women on the side 

for the sterilization procedure.  Women reportedly paid anywhere from $100 to $1000 for 

the sterilization procedure.   

Convenience and personal safety provide another important motivation for 

doctors.  Cesarean section births are significantly more convenient because the time of 

birth is scheduled.  The doctor does not have to remain on call 24 hours a day or drop 

everything and rush to the hospital upon receiving notification that a patient has gone into 

labor.  The doctor avoids having to respond to women who go into labor in the middle of 

the night thereby obviating the need to drive around late at night when many Brazilian 

cities are considered quite dangerous.   

Some doctors believe that they are providing a needed service for poor women 

and at the same time promoting the social good by limiting the number of births to poor 
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women.  As a way to avoid illegal or unethical behavior, doctors perform repeat cesarean 

section births, sterilizing women after they have given birth by cesarean section two, 

three or even more times.  The series of cesarean section births provides a medical 

indication for the sterilization procedure making it permissible under extant rules of 

medical ethics and by extension under the law.  Doctors also contend that if they don’t 

“ligar”,67 woman will go to someone else who will perform the sterilization resulting in 

lost clients. 

Brazilian women live in a culture of cesarean section birth and sterilization.  Dr. 

Lynn Silver (UnB; IDEC) noted that women lack role models who underwent vaginal 

birth or who use methods other than sterilization.  Women’s role models (mothers, 

sisters, friends, TV and movie stars) give birth by cesarean section and after two or three 

births are sterilized.  The lack of role models contributes to women’s fear of the pain 

associated with vaginal childbirth and the fear of reduced sexual pleasure following 

vaginal delivery.  Women’s demand for sterilization is suspect because it is based on a 

lack of information about alternative methods (Dr. Ana Maria Costa/UnB; Co-author 

PAISM. 

Cesarean section births provide similar scheduling conveniences for women; 

according to Dr. Maria do Ceu (CEGIR) women are afraid that there will not be a bed 

available when they get to the hospital; by scheduling ahead they are assured of a bed in 

the hospital of their choice and can avoid the possibility of having to drive across the city 

in the middle of the night.  Dr. Lynn Silver (UnB; IDEC) noted that women see 

sterilization as having the advantage of resolving the need for birth control definitively.  

Dr. Selene Bezerra (Director, Hospital Getúlio Vargas) pointed out that for poor women 

whose precarious living conditions increase health risks, sterilization is a way to avoid 

the risks of pregnancy and childbirth.  Women see sterilization more as a solution to the 

problem of continued pregnancies and more children rather than as the exercise of an 

individual right (Maria Luiza Heilborn/UERJ). 

                                                 
67 Literally, to tie.  Used colloquially to refer to female surgical sterilization by tubal ligation. 
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Anecdotal evidence supports the statistical data and information provided in 

interviews.  In November 1999, I took a bus from USP68 to downtown São Paulo.  The 

bus ride took about an hour and during this time I chatted with a woman sitting next to 

me.  She was married with three sons.  Upon inquiry, she told me she had only wanted 

two children.  She had never used a reversible method of birth control.  She got pregnant 

the third time in order to undergo a cesarean section birth and tubal ligation at the time of 

the birth.  Her reasons for undergoing the procedure included a desire to limit the number 

of children in order to be able to provide well for them.  The example suggests that the 

lack of information about and access to reversible methods and the culture of cesarean 

section birth and sterilization cause women to see sterilization as the only birth control 

option.  This contributes, in some cases, to women becoming pregnant to obtain a 

sterilization resulting in the birth of more than the desired number of children. 

Other anecdotal evidence provides an insightful view of how a woman avoided 

the three cesarean section with sterilization at the time of the third birth paradigm by 

using her lack of patient autonomy to her own advantage.  I spent a weekend at a friend’s 

country house in a rural coastal area a couple of hours drive north of Rio de Janeiro.  

There was a caretaker and his family living in separate quarters on the property.  I learned 

that the woman had had four cesarean sections and a tubal ligation.  She told me that at 

the time of her third birth by cesarean section the doctor told her he was going to perform 

a tubal ligation because it would be dangerous for her to have another pregnancy.  She 

desperately wanted to have four children.  She told the doctor that she could not have a 

tubal ligation without her husband’s consent.  She knew that her husband was not present 

at the hospital.  The doctor sent the nurse away to find the husband and obtain consent 

but she was not able to do so.  The doctor told the woman he would not perform the tubal 

ligation without her husband’s consent.   

 
 
 
 

                                                 
68 Universidade de São Paulo; University of São Paulo. 
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The Medical Profession 
 

Most doctors hold more than one job and work in both the public and the private 

sector.  Doctors often work as part-time employees for one or two public health care 

providers or agencies, operate their own private practice and work at private hospitals.  

Surveys in São Paulo in the 1980s, showed that in 1981 doctors in the metropolitan area, 

on average, held 3.5 jobs (Donnangelo 1982); in 1985 doctors in São Paulo state, on 

average, held 2.7 jobs (Vianna and Piola 1986).  These data were corroborated in 

interviews I conducted with doctors working for public health agencies; many of these 

doctors also maintain a private practice.  For example, at the time of his interview, Dr. 

Paulo Marcus, the director of the Women’s Health Program for the SMS/SP69 held three 

jobs.  In addition to his position with the SMS/SP, he was serving as advisor to a public 

hospital and had his own ob/gyn private practice. 

The number of doctors per 100,000 people in Brazil is 127; this is less than one-

half the number of 279 found in the United States (United Nations 2001).  In the public 

sector, a shortage of doctors results in difficult working conditions; doctors must deal 

with an overwhelming demand for medical attention.  To further complicate matters, the 

public sector suffers from a general shortage of resources including staffing shortages, 

equipment shortages and a shortfall in beds available.   

The overwhelming demand for medical attention means that doctors must attend 

to patients quickly and the time for medical consultations is short.  Dr. Maria dos Santos 

(SES/RJ; CES/RJ) noted that doctors need to be encouraged to offer all modern methods 

of birth control and to take the time to teach women about their contraceptive options.  

Unfortunately, working conditions and limitations on the time doctors spend with each 

patient make it difficult to do this. 

Dr. Selene Bezerra (Director, Hospital Getúlio Vargas) considers the shortage of 

hospital beds (defined as more sick people than beds available) an incentive to perform 

sterilization at the time of birth.  Dr. Bezerra also pointed out that in Rio de Janeiro where 

over 90% of births take place in hospitals, doctors are required to run around from one 

hospital to another to attend their patients.  INAMPS used to reimburse cesarean section 
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births at a higher rate than vaginal births.  Although the reimbursement schedule was 

equalized in the 1980s, because vaginal births require more of the doctor’s time, the 

reimbursement rules continue to encourage cesarean section births as more cost-effective 

for the doctor.  Until the late 1990s, anesthesia was a covered expense for cesarean 

section births but not vaginal births.  This provided an additional incentive for the use of 

cesarean section births to hide the sterilization procedure (Rattner 1995). 

The power of the doctor relative to the patient within the Brazilian doctor-patient 

relationship is enormous.  Two common sayings express this idea clearly.  Doctors’ 

pronouncements are taken as the “palavra de deus”.70  Along these same lines is the 

expression “o doutor falou, tá falado”.71  The low level of patient autonomy results in 

doctors making treatment decisions on behalf of their patients.  According to Dr. Cristião 

Rosas (CREMESP) there is a bias amongst the medical profession; doctors do not believe 

that patients are qualified to decide what is best for them.  Elcylene Leocadio (Ministério 

da Saúde) noting doctors strongly influence a woman’s choice of method suggests that a 

doctor’s preference for a particular method directly affects the method a woman chooses.  

In the context of high demand for female surgical sterilization, it has historically been the 

doctor who determines which patients will be sterilized and which patients will be denied 

the procedure.   

Anecdotal evidence supports the claim that what the doctor says goes.  Something 

struck me as odd when I spoke to women I encountered in my day-to-day dealings during 

fieldwork in Brazil.  It did not surprise me to find that many women had experienced at 

least one cesarean section birth and that some had undergone sterilization procedures.  

What struck me as odd was the fact that all of the women explained to me that their 

doctors had performed the cesarean section and sterilization for reasons of “medical 

necessity.”  I got the impression that all these (very different) women truly believed that 

they had experienced difficulties during childbirth that warranted surgical intervention.  

While I am not able to say that this was not true, the frequency of this response raises a 

question about the critical role of obstetricians in developing a reproductive health 

                                                                                                                                                 
69 SP is the abbreviation for São Paulo. 
70 The word of God. 
71 Literally, “the doctor spoke, it’s been said” or more colloquially “what the doctor says goes”. 
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“culture” of surgical intervention.  The evidence also suggests that doctors made sure to 

communicate the key phrase “medical necessity” to women undergoing cesarean sections 

and sterilizations, perhaps in an effort to ensure the legality of the procedures. 

Cesarean section births are a surgical intervention originally developed for use in 

cases where a vaginal delivery presents health risks to the mother or the fetus, i.e., for use 

in cases of medical indication (Rattner 1995).  Medical necessity includes both 

gestational risks, e.g., chronic hypertension or severe kidney disease and statistical risks 

including over 40 years old, more than five live births or three or more cesarean section 

births (França 2000).  There is a bias within the Brazilian medical profession that 

cesarean section births are safer than vaginal births (Dr. Anibal Faúndes/CEMICAMP).  

In fact, they are subject to more complications.  A 1999 study published in The Lancet 

found that, even excluding emergency cesarean sections, maternal mortality is three times 

higher with cesarean section than with vaginal birth.  Despite evidence of higher 

mortality rates with cesarean section births, many Brazilian doctors persist in the belief 

that cesarean section births are not more risky than vaginal births because Brazilian 

doctors are so adept at performing the procedure.  It appears that cesarean section births 

have become a “consumer good” in Brazil (Rattner 1995) and are readily available on 

request for those who can afford to pay for the service (Costa n.d.).  

I was repeatedly told by doctors and public health care administrators that I 

interviewed that the biggest challenge to undoing the culture of cesarean section births 

and sterilization is changing the behavior of doctors, including the way doctors are 

educated.  Dr. Lynn Silver (UnB; IDEC) and other doctors interviewed suggested that 

Brazil’s interventionist medical culture is promoted in the teachings of medical schools, 

particularly in the fields of obstetrics and gynecology.  A commonly used textbook takes 

the position that cesarean section births are preferred over vaginal births and doctors are 

taught to perform female surgical sterilization at the time of a cesarean section birth.  Dr. 

Selene Bezerra (Director, Hospital Getúlio Vargas) suggested that doctors leave medical 

school better prepared to perform cesarean section births than vaginal births.   Dr. Ana 

Maria Costa (UnB; Co-author PAISM) suggested that medical school training teaches 

that sterilization is a simple and effective method.  
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Dr. Hélio Aguinaga (CPAIMC) and others interviewed suggested that the existing 

contraceptive culture creates a reinforcing loop.  Medical students receive formal training 

in all of the modern contraceptive methods but once these students begin practicing 

medicine they receive little practical experience prescribing pills, fitting women with 

diaphragms or inserting IUDs.  Instead, the medical culture’s bias toward high tech 

interventions causes doctors to become adept at performing cesarean section births and 

female surgical sterilization.  This encourages the offer of sterilization, a method the 

doctors are confident providing, to the detriment of reversible methods.  

 

CONCLUDING REMARKS: NEGATIVE HEALTH CONSEQUENCES 
 

Negative health consequences for women have contributed to extremely limited 

use of reversible methods other than the pill.  A lack of consistent access to reversible 

methods, a lack of information about reversible methods and a lack of medical 

accompaniment for women using reversible methods contribute to improper use resulting 

in contraceptive failure and increased side effects.  The pill, the only reversible method 

most Brazilian women use, is readily available in pharmacies without a prescription.  It is 

common for women to self-medicate with this method meaning that they use the pill 

without the benefit of a doctor’s advice.  Self-medication contributes to method failure 

and increased side effects.  Higher than expected contraceptive failure associated with the 

use of reversible methods subjects women to unwanted pregnancies or illegal abortions 

and the associated health risks.  The psychological impact leads to great fear associated 

with reversible method use. 

The use of sterilization in conjunction with cesarean section birth (or a series of 

cesarean section births) subjects women to unnecessary health risks.  The demand for 

sterilization driven by the desire to limit fertility has stimulated demand for unnecessary 

cesarean section births.  Cesarean section births are subject to more complications than 

vaginal births presumably contributing to higher maternal and infant mortality rates.72  

The desire to be sterilized in a context in which sterilization is performed at the time of 
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birth encourages Brazilian women to become pregnant to obtain a sterilization.  In some 

cases, women become pregnant with a last, unwanted child in order to obtain a 

sterilization. 

The psychological side effect of regret is generally associated with the desire to 

have additional children at some point after a woman has undergone a sterilization.  It is 

frequently associated with lower age at sterilization and is often triggered by remarriage 

and the desire to have children with a second spouse.  The psychological impact of the 

inability to bear additional children likely contributes to physical health problems for 

some women associated with anxiety, depression, etc. 

The low level of patient autonomy, particularly in the public sector, means that 

doctors, rather than women, control access to sterilization.  Doctors generally apply an 

established set of criteria (including number of cesarean section births) in determining 

who will receive the procedure.  It has traditionally been more difficult for poor women 

to gain access to sterilization.  Those who are unable to obtain the procedure are subject 

to the health risks associated with additional unwanted pregnancies and births or illegal 

abortions.  These health risks are exacerbated by the lack of access to preventive health 

care and the difficult conditions in which poor women live, making pregnancy and 

childbirth even more risky for these women.

                                                                                                                                                 
72 I am not aware of any study that has addressed the relationship, if any, between Brazil’s still high 
maternal and infant mortality rates and the use of unnecessary cesarean section births.   
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CHAPTER THREE: POLITICAL ORGANIZATION AND THE 
LEGAL SYSTEM 

 
This chapter examines the legal system in Brazil with particular emphasis on 

aspects of the system that are relevant to an analysis of contraceptive practice and the 

law.  The chapter begins with a brief overview.  The next section presents the political 

organization of the Brazilian government including an introduction to each branch of 

government.  The two sections that follow discuss the Brazilian and American legal 

systems with emphasis on particular traits of the two different legal traditions.  

Throughout these two sections, the chapter introduces social and legal factors that impact 

how the law contributes to the way in which contraception is practiced in Brazil.  These 

factors include centralized legal norms, legacies of the authoritarian regime, the limited 

role of the judiciary, limited enforcement and a general disrespect for the law.  The 

chapter concludes by drawing attention to legal institution building that has occurred 

since the mid-1980s.   

 

OVERVIEW 
 

The system of government in Brazil is defined in the 1988 Constituição Federal 

(“CF/88”).73 Brazil is a constitutional democracy governed by the rule of law (CF/88 Art. 

1).  The federal executive branch is headed by the Presidente da República,74 the 

legislative branch is divided into two houses: the Senado Federal75 and the Câmara dos 

Deputados,76 and the judicial branch is headed by two Supreme Courts: the Supremo 

Tribunal Federal (“STF”)77 and the Superior Tribunal de Justiça (“STJ”).78  In 1999, 

women held 7.4% of the seats in the Senado Federal and 5.7% of the seats in the Câmara 

                                                 
73 1988 Federal Constitution. 
74 President of the Republic. 
75 Federal Senate. 
76 Federal Legislative Assembly. 
77 Supreme Federal Tribunal. 
78 Superior Justice Tribunal. 
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dos Deputados (United Nations 2001).  The first woman to become a justice on the STF 

was named to the court in 2001. 

Brazil is divided geo-politically into 26 states and the Distrito Federal (“DF”)79 

where the capital, Brasília, is located.  The chief executive of each state is the 

governador.80  Each state has a unicameral Assembléia Legislativa.81  Individual states 

are divided geo-politically into municípios.82  There are approximately 5,500 municípios 

in Brazil.  There is no exact equivalent to Brazilian municípios in the United States.  

Geographically municípios are similar to counties; their territorial boundaries often 

exceed the city limits.  Politically municípios are similar to cities; the chief executive is 

the prefeito83 and the Câmara dos Vereadores is similar to a city council.   

Brazil’s government is structured as “a union of states under a central government 

distinct from the individual governments of the separate states” (Random House 

Webster’s Unabridged Dictionary 1997).84  The legislative authority of the federal and 

state governments is distinct.  The federal government has a constitutional monopoly on 

the promulgation of law and policy on particular subject matters like criminal law and 

family law (CF/88 Art. 22).  Brazilian criminal law is contained in a federal penal code 

and standards for criminal behavior and punishment for crimes are governed by uniform 

legal norms applicable throughout the entire country.  The federal government shares 

law-making authority with state and local level legislatures on other subject matters like 

health and social security (CF/88 Arts. 23-24).  States and municípios have broad power 

to legislate on these matters but local legislation controls only if it does not conflict with 

federal law.  CF/88 and federal legislation address a wide variety of topics in extreme 

detail.  Since federal legislation supercedes state and local level legislation, federal legal 

norms govern most subject matters.     

Brazil has a federal and a state court system.  The jurisdiction of the courts is 

distinct.  Federal courts are constitutionally limited to hearing only matters involving the 

                                                 
79 Federal District. 
80 Governor. 
81 State legislative assembly. 
82 Municipalities. 
83 Mayor. 
84 The definition of the word “federal”. 
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federal government and a few other types of cases (CF/88 Art. 109).  The jurisdiction of 

state courts is much broader; most areas of law are governed by federal statute; cases 

applying federal law are heard in state court.  For example, criminal law is federal but 

enforcement is at the state level.  The result is uniform federal legal norms being 

interpreted and applied in individual court cases by state level judges contributing to 

variation in how federal laws are enforced.   

 

POLITICAL ORGANIZATION 
 

In March 1964, the Brazilian military ousted the democratically elected President, 

João Goulart, and installed a military government (Page 1995).  The repressive 

authoritarian regime maintained control of the Brazilian government until 1985.  

Although social movements were largely repressed by the regime, political activism 

increased in the late 1970s when leftist political opposition to the military regime brought 

together activists from different political camps (e.g. feminists and the Catholic Church) 

with the singular goal of returning the country to democratic rule.  After the 1985 

abertura,85 these groups began to splinter off from one another to pursue their own more 

specific political agendas.  Feminists and the Catholic Church subsequently found 

themselves on opposite sides of the political debate over the right to use contraceptive 

methods. 

One of the critical events that followed the 1985 abertura was the formation in 

1986 of the Assembléia Nacional Constituente (“ANC”).86  The ANC was a 

congressional assembly formed to draft a new constitution to replace the one promulgated 

by the military government in 1967.  The Conselho Nacional dos Direitos da Mulher 

(“CNDM”)87 was created under the auspices of the Ministério da Justiça88 in 1985.  The 

CNDM produced and submitted to the ANC a “Woman’s Proposal” presenting issues 

related to women’s rights and seeking discussion of these issues as part of the 

                                                 
85 Democratic Opening. 
86 National Constituent Assembly. 
87 National Council on Women’s Rights. 
88 Ministry of Justice. 
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constitutional drafting process (Alvarez 1989).  The ANC took almost two years to 

complete the new constitution. The drafting process was the subject of intense national 

debate and lobbying efforts by many specialized interest groups; public commentary was 

received in audiências públicas89 held by congressional committees responsible for 

drafting particular portions of the document (Baltar da Rocha 1992).  I was told in 

interviews and personally observed that there is little, if any, direct participation by the 

public at public hearings.  It was suggested to me that this is a legacy of 22 years of 

military rule during which speaking out was considered subversive and subject to severe 

punishment.  Representatives of organized civil society do participate in public hearings. 

The final text of the Brazilian Constitution was adopted on the fifth of October 

1988.  It is the product of an arduous and intensely political policy making process and 

reflects many compromise positions.  For example, Brazilian feminists sought inclusion 

of a right to family planning that would include the right to legalized abortion.  The 

Catholic Church vehemently opposed inclusion of a right to family planning or a right to 

abortion and sought inclusion of language stating that life begins at conception.  The final 

text includes a constitutional right to family planning but does not include a right to 

abortion as desired by feminists or the language defining the beginning of life sought by 

the Catholic Church.  The legal status of abortion and the beginning of life were left to 

legislative determination.   

CF/88 is a long and detailed document containing 250 articles drafted in 

legislative style language.  It addresses, in extraordinary detail, topics as diverse as 

agrarian reform, social security, the environment, science, technology and health care.  

Why does the document contain so much detail?  The detail in the document may reflect 

the historical circumstances of its drafting; CF/88 was drafted as part of an historical 

transition from authoritarian regime to democratic republic.  It encompasses the Brazilian 

people’s reaction to 22 years of oppressive authoritarian rule (Page 1995).  The drafters 

intended it to be comprehensive.  The document sets forth the guiding principles of law 

and policy with which all Brazilian legislation on a whole host of topics must conform.   

                                                 
89 Public hearings. 

 57 



CF/88 is unusual relative to other constitutions in Latin America in that it 

provides for substantial decentralization of power.  CF/88 transfers program 

implementation to states and municípios and mandates the transfer of revenue from the 

federal government to states and municípios to pay for such services. 

 

Executive Branch 

 

Figure 3-1 shows the organization of the Brazilian political system set forth in 

CF/88.  The federal government consists of three branches of government: the executive 

branch, the legislative branch and the judicial branch (CF/88 Art. 2).  The ADCT/8890 

Art. 2, as regulated by Law 8.624/93, called for a plebiscite to determine if Brazil would 

adopt a presidentialist or parliamentary system. The vote was held in 1993; Brazilians 

voted overwhelmingly in favor of a presidentialist system in which the chief executive 

officer of the República Federativa do Brasil91 is a directly elected president (CF/88 Art. 

77). 

In the administration of the executive power of the federal government, the 

President is aided by 20 Ministros do Estado92 (CF/88 Art. 76; Dicas de Brasília, Ltda., 

2000).  The Ministros head the federal administrative agencies, called Ministérios,93 and 

are charged with orienting, coordinating and supervising such agencies (CF/88 Arts 87-

88).  The Ministérios, e.g., the Ministério da Saúde,94 are the bureaucratic institutions 

 

                                                 
90 Ato das Disposições Constitucionais Transitórias ; Transitory Constitutional Dispositions Act. 
91 Federal Republic of Brazil. 
92 Ministers of State.  This number may vary during an administration or under different administrations 
when ministerial reforms are adopted that divide or consolidate particular ministries. 
93 Ministries. 
94 Ministry of Health. 
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FIGURE 3-1: POLITICAL ORGANIZATION  

 
 
 

              Executive Branch      Legislative Branch      Judicial Branch Ministério Público         
 
 

FEDERAL Presidente      Senado Federal       STF/STJ  Ministério Público da República 
 (President)      (Senate)       (Supreme Courts) (Public Ministry)   

       
Ministérios       Câmara dos Deputados      Lower Courts   
(Ministries)      (Chamber of Deputies) 
(e.g. Ministério da Saúde) 

  
Independent Agencies  
(e.g. ANVS) 

 
 
 
STATE  Governador      Assembléia Legislativa      Tribunal da Justiça Ministério Público do Estado 

(Governor)      (Legislative Assembly)      (Supreme Court) (Public Ministry) 
 

Secretários           Lower Courts 
(Secretaries)     
(e.g. SES) 

 
 
 
MUNICÍPIOS Prefeito       Câmara dos Vereadores 

(Mayor)       (City/County Council) 
 
  Secretários 

(e.g. SMS) 
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that, pursuant to the delegation of power by the President (CF/88 Art. 84, pará. único95), 

execute the administrative functions of the executive branch of government.  The 

Ministros in Brazil are not subject to a senate approval process like their counter-parts in 

the United States; their positions on controversial issues are not made public or reviewed 

prior to their appointment.   

The duties of the Ministérios and the agencies operated by them include direct 

implementation of the law and government programs. For example, an independent 

federal agency linked to the Ministério da Saúde and legally part of SUS,96 called the 

Agência Nacional de Vigilância Sanitária (“ANVS”)97 was created by law in 1999 (Law 

9.782/99).  The ANVS is responsible for protecting the public health (CF/88 Art. 200, 

sec. II; Law 8.080/90; Law 9.782/99).  One of the duties of the ANVS is the handling of 

the federal government registration procedure for the importation, manufacture and sale 

of drugs and medical technologies (Law 9.782/99).   

The duties of the Ministérios also include oversight of state and local 

governments’ implementation of federally mandated programs.  The constitution  (CF/88 

Art. 196; Art. 198) and subsequent enabling legislation (Law 8.080/90) established a 

universal right to health care and created SUS.  The constitution specifically protects the 

free exercise of family planning (CF/88 Art. 226, para. 7) and mandates the provision of 

family planning services through SUS (Law 9.263/96).  SUS is mandated to provide 

health care services including family planning services to all Brazilian citizens who 

require them.  The municipalization of the public health care system has meant that the 

Ministério da Saúde has significantly decreased its role as a health care service provider 

by turning over federal facilities to local government control (Ministério da Saúde 1998).  

Conversely, the responsibility of state and local level Secretárias de Saúde98 has 

increased significantly as these government agencies are now responsible for most public 

health care service provision.  The transfer of service provision to state and local level 

agencies has served to emphasize the regulatory role of the Ministério da Saúde.  It is 

                                                 
95 A single subparagraph. 
96 Sistema Único de Saúde; Unified Healthcare System. 
97 National Agency for Health Oversight.   
98 Secretaries of Health, e.g. SES and SMS. 
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now primarily responsible for issuing administrative guidelines governing service 

provision, for promoting national educational campaigns, for providing support to local 

agencies, for setting the SUS reimbursement schedule and for distributing federal monies 

to local agencies (id).    

 

Legislative Branch 
 

The Brazilian Congress consists of two houses, the Senado Federal and the 

Câmara dos Deputados (CF/88 Art. 44).    The number of Deputados Federais99 in the 

Câmara dos Deputados is determined by proportional representation based on the 

population of each state, territory and the DF (CF/88 Art. 45).  Three senators are elected 

from each state and from the DF (CF/88 Art. 46).  Federal legislation must pass both 

houses of Congress by a majority vote (CF/88 Art. 47).  The legislation is proposed, it is 

sent to committee and is later voted on by the entire membership of the house in which it 

originated.  If it is approved by a majority vote, it is sent to the other house for committee 

review and a vote.  If it is approved by a majority vote in both houses, it is sent to the 

President for signature or veto (CF/88 Art. 66).  A two-thirds majority vote is required for 

Congress to override a Presidential veto (CF/88 Art. 66, sec. 4); congressional override of 

a Presidential veto is rare.  CF/88 can be amended by a three-fifths vote in both houses of 

Congress (CF/88 Art. 60).  The amendment process in Brazil is a supra-majority 

legislative process that vests the amendment power in the national congress rather than in 

the states or the voting public.  The Brazilian Congress has considered a large number of 

proposed constitutional amendments; 31 amendments were approved from 1988 to 2001. 

The Senado Federal and the Câmara dos Deputados each have the power to 

independently create an investigatory commission called a Comissão Parlamentar de 

Inquérito (“CPI”)100 (CF/88 Art. 58, sec. 3).  When both houses act together the 

commission is called a Comissão Parlamentar Mista de Inquérito (“CPMI”)101 (id).  A 

state Assembléia Legislativa can also convene a CPI.   The commissions are charged with 

                                                 
99  Federal Deputies (Congressmen; Congresswomen). 
100 Parliamentary Inquiry Commission. 
101 Joint Parliamentary Inquiry Commission. 
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investigating issues of national or local importance and have the power to subpoena 

documentary evidence and to take witness testimony.  Efforts to limit the scope of such 

powers based on confidentiality and privilege have not met with success; e.g., in cases 

involving the refusal of banks to produce bank records citing sigilo bancário,102 the courts 

ruled in favor of the broad investigatory powers of the commissions and ordered the 

documents produced.  Upon completion of their investigation, the commission produces 

an advisory report.  Where the report contains the text of proposed legislation, it is sent to 

the legislature; if civil or criminal action is warranted, the report is forwarded to the 

Ministério Público103 (id).   

 

Judicial Branch 
 

The judicial branch of the Brazilian government consists of both a federal and 

state court system.  In the federal court system, litigation is initiated in the courts of 

primeira instância104 or trial courts, called Varas Federais,105 a single federal judge hears 

and decides the case.  The decisions of federal judges can be and often are appealed to the 

courts of segunda instância106 or intermediate appellate courts, called Tribunais Regionais 

Federais (“TRFs”).107  The duties of the Supreme Court are divided between two 

tribunals, the STF and the STJ.  The constitution spells out in detail the matters over 

which each court has jurisdiction (CF/88 Art. 102; Art. 105).  The STF, made up of 

eleven justices (CF/88 Art. 101), is the “guarda da Constituição108 (CF/88 Art. 102); as a 

general rule, this court hears only constitutional cases.  The STJ, made up of 33 justices 

(CF/88 Art. 104), hears appeals from TRFs that do not involve constitutional issues.   

There is no procedural tool in Brazil pursuant to which either of the supreme 

courts can decide which cases or appeals to hear; the courts must consider all cases and 

appeals properly brought before them.  The caseload for both of these courts is 

                                                 
102 Bank Secrecy, i.e., the ethical duty of banks not to divulge their clients’ financial information. 
103 Public Ministry. 
104 First level. 
105 Federal courts.   
106 Second level. 
107 Federal Regional Tribunals. 
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astonishing.  Data from the Banco Nacional de Dados do Poder Judiciário109 (Supremo 

Tribunal Federal 2000) provide the annual number of cases received, cases reviewed and 

cases settled by the STF from 1940 to 1999.  Between 1940 and 1980, the general trend 

was a slow, steady, gradual increase over time.  The annual caseload increased four-fold 

over the 40 year period, rising from 2,419 cases in 1940 to 9,555 cases in 1980.  Since 

1980, the pace of the increase has accelerated significantly.  The annual number of cases 

received grew by a factor of seven in the last two decades reaching an astonishing 68,369 

cases by 1999.   

The STF ruled on 56,307 cases and published acórdãos110 in 16,117 cases during 

1999.  One might ask how the court can possibly handle such a large number of cases in a 

single year?  Many of these cases are similar if not identical to one another.  When the 

STF receives a case, it is assigned to a single ministro,111 the relator,112 who drafts a 

voto.113  A panel of five justices, called a turma,114 either votes to accept the voto in 

which case it becomes the acórdão or, a member of the Turma can request a Vista dos 

Autos.115  The justice requesting the review can issue a dissenting opinion.  If the 

dissenting opinion is subsequently adopted by a majority of the Turma, it becomes the 

acórdão.  Where the case is identical to a previously decided case, the vote is invariably 

to accept the voto; the entire eleven-member court reviews only the most controversial 

cases that cannot be decided in an expedited fashion.  Only in controversial or 

groundbreaking cases do the appellate attorneys make an appearance before the court to 

present oral argument.     

The STF does not have the power to effectively mandate compliance with 

constitutional guarantees by the legislature or executive branch agencies.  This is 

particularly true where the constitutional rights to be meaningful require funding and 

                                                                                                                                                 
108 Protector of the Constitution. 
109 National Database for the Judiciary.   
110  Majority opinions. 
111 Justice. 
112 Reviewer.  The Relator is charged with studying the facts and the law involved in the case and 
presenting a written analysis to the other members of the court. 
113 The written opinion of the Relator regarding the case. 
114 A subset of the entire decision-making body. 
115 Review of the case. 
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program implementation (Otavio Gallotti/STF).  The STF cannot mandate federal 

funding for particular programs based solely on constitutional provisions guaranteeing 

state provision of particular services.  Where, as in the case of education, the constitution 

(CF/88 Art. 212) mandates a particular level of funding, the Ministério Público has 

successfully brought suit to ensure that federal, state and local level governments spend 

the required amount of funding on education.  With respect to health care, the 

constitution establishes the sources of funding, e.g., SUS is to be funded by monies from 

federal, state and local level social security (CF/88 Art. 198, pará. único) but it does not 

guarantee any particular level of funding.  The former Ministro da Saúde, José Serra, 

proposed a constitutional amendment that would have mandated a percentage of the 

overall budget for health care services; the Brazilian Congress has not adopted the 

amendment.   

The judiciary cannot create resources or make spending decisions.  It can reaffirm 

what the constitution says but cannot specify the methods for accomplishing it (Otavio 

Gallotti/STF).  There are examples of Actions of Unconstitutionality by Omission where 

an omission on the part of a government institution to enact enabling legislation or 

regulate a constitutional norm was challenged (Roberto Augusto Castellanos 

Pfeiffer/Ministério da Justiça).  The courts, however, are not inclined to intervene and 

order government institutions to take future action (Carlos Alberto Salles/Ministério 

Público/SP.116.  Even if a litigant prevails in these types of cases and obtains a court 

decision, it has little practical value; courts are not able to enforce such orders (Roberto 

Augusto Castellanos Pfeiffer/Ministério da Justiça). 

The STF cannot mandate the passage of enabling legislation by Congress.  

Without such legislation, constitutional rights can languish, contained only in the text of 

the constitutional document.  The mere inclusion in the text of the constitution of the 

precept of a universal health care system is not sufficient to bring about the programmatic 

changes required to implement and operate SUS.  The fact that the sweeping reforms in 

healthcare and family planning mandated by the constitution could not and would not be 

immediately implemented but would instead undergo an incremental process of 

                                                 
116 SP is the abbreviation for São Paulo. 
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implementation may have helped to garner support in the ANC to adopt such far-reaching 

reforms (Dr. Eduardo Jorge/Deputado Federal). 

Brazil’s judicial system exhibits a strong individualist tradition in which legal 

disputes are decided on a case-by-case basis.  For example, any judge can rule on issues 

of constitutionality but the decision applies only in that case (Roberto Augusto 

Castellanos Pfeiffer/Ministério da Justiça).  The individualist legal tradition dictates that 

each case must be heard individually on its merits.  This creates a tremendous caseload 

for the state court system where most cases are heard.  The strain on judicial resources 

causes long delays and increases the costs of judicial resolution of legal disputes.  Brazil 

is a “defendant’s jurisdiction” in which civil procedure offers numerous opportunities for 

delay (Rosenn 1971).  The system is known for being slow, inefficient, costly for 

participants and for handing down indefensible decisions (Rosenn 2000).  Judges have 

traditionally handed down small damages awards to those bringing suit.  The expense of 

litigation and the unlikelihood of receiving adequate compensation make Brazilians 

reluctant to enforce their rights in court (Rosenn 1971). 

The individualist legal tradition is not associated with strict or equal enforcement 

of the nation’s laws resulting in the non-uniform application of the law to similarly 

situated litigants.  The courts are not bound by previous applications of the same law to 

cases involving similar facts.  Some measure of uniformity is attained through reliance on 

the súmula,117 doutrina118 and jurisprudencia119 permitting court decisions to unofficially 

take on precedential value.  A constitutional amendment to create a súmula vinculante120 

that would make súmulas issued by the STF binding on other courts is under discussion 

in the Brazilian Congress.  The proposal has encountered a lot of resistance and 

opposition.  Some argue that the súmula vinculante will create a more rigid, less flexible 

system, while others fear the potential for abuse by placing too much power in the hands 

of the court. 

                                                 
117 Statements by a tribunal of a rule of law that has been established over time by identical court decisions. 
118 Analyses of legal issues published by legal scholars. 
119 Case law. 
120 A linked súmula. 
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The Brazilian judiciary is most comfortable with the traditional idea of litigation 

in which a person who has been harmed sues the person he claims is responsible for 

causing the harm for monetary damages.  The courts do not address matters of public 

policy; the judiciary abdicates to the executive and legislative branches on issues of 

social policy.  Yussef Said Cahali (retired State Supreme Court Justice/SP) noted that the 

role of the courts is limited to interpreting and applying the law and suggested that the 

use of the legal system as a mechanism for social change is not within the authority of 

judges.  Roberto Augusto Castellanos Pfeiffer (Ministério da Justiça) pointed out that the 

judiciary has a history of not getting involved in matters of social rights because they 

require public policy; traditionally the judiciary has not actively addressed issues 

involving public policy considerations.  He did note that recently the judiciary has shown 

an increasing willingness to become involved in the areas of consumer rights and the 

environment; this has not extended to health care matters.  During the sixteen-year tenure 

of Justice Gallotti on the STF (1984 – 2000), the court heard no cases specifically 

involving women’s health, family planning or contraception. 

 

Ministério Público 
 

The Brazilian Constitution of 1934 established the Ministério Público (Chapter 

VI, Title I, Arts. 95-98 (Rodrigues n.d.)).  The level of independence of the institution 

varied between 1934 and 1988.  At times, it was subordinate to either the executive or the 

judicial branch while at other times it operated more independently (id).  The Ministério 

Público was not a powerful institution during the military regime.  There is some debate 

today about whether the Ministério Público is an independent agency within the 

executive branch of government or a fourth independent branch of government (id). 

CF/88 Arts. 127 to 129, defining the Ministério Público, are contained in a 

separate, fourth chapter, Chapter IV - Das Funções Essencias à Justiça121 of Title IV - Da 

Organização dos Poderes122 (Rodrigues n.d.).  Chapters I, II and III of the same title 

                                                 
121 On the Essential Functions of Justice. 
122 On the Organization of the Powers. 
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describe the legislative, executive and judicial powers, respectively.  In support of the 

argument that the Ministério Público is a fourth independent branch of the government, 

Lyra points out that the legislative branch legislates, the executive branch effectuates and 

the judicial branch judges, while the Ministério Público defends the society and the law, 

regardless of whether the offending action emanates from an individual or from the state 

(Lyra 1989).   

The institution is guaranteed functional, administrative and financial 

independence by the constitution (CF/88 Art. 127).  The website123 for the Procuador-

Geral da República,124 under the description of the Ministério Público as an Instituição125 

provides the following definition of autonomia funcional:126 

 
Functional Autonomy – This means that members of the 
Ministério Público owe no intellectual subordination to 
anyone no matter who they are, not even their hierarchical 
superior.  They act on behalf of the institution that they 
embody in accordance with the law and their own 
conscience (my translation).  

 
The Ministério Público da República is the federal level institution and the 

Ministério Público do Estado127 is the state level institution.  Rodrigues argues that since 

the President appoints the Procurador-Geral da República (CF/88 Art. 128, para. II) and 

the Governor appoints the state level equivalent Procurador Geral de Justiça,128 neither 

the federal nor state Ministério Público is truly independent from the executive branch of 

government.  All other attorneys working in the state or federal Ministério Público enter 

the career by competing in a concurso.129  After two years with the Ministério Público 

attorneys receive lifetime appointments and are then promoted through the ranks based 

on years of service.  In contrast to the United States where private law firms paying top 

dollar get the best talent from law schools, in Brazil top law firms lose associates to the 

                                                 
123 www.pgr.mpf.gov.br 
124 Prosecuting Attorney for the Republic.  The most senior attorney in the Ministério Público da República 
(Federal Public Ministry). 
125 Institution. 
126 Functional autonomy. 
127 State Public Ministry.  
128 Prosecuting Attorney for Justice. 
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Ministério Público because the salaries are comparable, the job is prestigious and the 

benefits are generous.   

The Ministério Público is charged with defending inalienable individual and 

social interests, the judicial order and the democratic state (CF/88 Art. 127).  It is 

responsible for ensuring that the public powers respect the rights guaranteed by CF/88 

and is charged with taking the actions necessary to guarantee such rights (CF/88 Art. 129, 

para. II).  The institution does not operate as a strict hierarchy of superiors and 

subordinates; attorneys have the right to pursue cases that they deem important. 

The Ministério Público has traditionally acted primarily in the criminal context 

and remains responsible, under CF/88 Article 129, paragraph 1, for instituting the Ação 

Penal Pública.130  The role of the Ministério Público in civil actions has gained in 

importance since the mid-1980s.  A strong lobby pushed through federal laws and 

constitutional provisions increasing its jurisdiction.  The Lei da Ação Civil Pública131 

(Law 7.347/85), the federal constitution (CF/88 Art. 129, paras. III and VI) and the 

Código Brasileiro de Defesa do Consumidor (“CDC”)132 (Law 8.080/90) give the 

Ministério Público the power to institute inquéritos civis133 and ações civis públicas 

(“ACP”) on behalf of Brazilians in order to protect public and social goods, the 

environment and other collective interests.   

An ACP that seeks damages is similar to the American class action lawsuit 

brought in cases where a group of persons that has suffered injury seeks monetary 

damages.  An ACP that seeks an injunction is similar to the citizen suit authorized by 

statute in certain environmental cases in the United States in which there is the potential 

risk of injury.   There are a limited number of judicial “persons”, including the Ministério 

Público and qualified NGOs134 that have the right under Brazilian law to bring this type 

of action (Law 7.347/85).  The ACP is a procedural tool used to litigate cases in which 

                                                                                                                                                 
129 Exam.  The top scoring candidates are selected to fill the number of available positions. 
130 Public Criminal Action. 
131 Public Civil Action Law. 
132 Brazilian Consumer Protection Code. 
133 Civil inquiries. 
134 Non-Governmental Organizations. 
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collective interests are at stake; these types of actions have been particularly effective in 

Brazil in protecting civil rights, consumers and the environment. 

The Ministério Público has a power similar to the American subpoena by which it 

can require the government, an individual or any other entity to provide information 

and/or documentation as part of a civil inquiry proceeding (CF/88 Art. 129, para. VI).  

The right of the Ministério Público to wield this power and force production has been 

upheld by Brazilian courts.  The constitutional grant of the subpoena power greatly 

enhanced the ability of the Ministério Público to investigate and respond to citizen 

complaints.   

Most of the attorneys Raquel Dodge (Ministério Público da República) works 

with practice in the more traditional area of criminal prosecutions.  Only about one-fourth 

of the attorneys take advantage of the new procedural tools like the ACP and new 

substantive laws like the CDC and work on civil cases aimed at protecting collective 

interests.  Cases involve newly developed procedural tools and newly developing and 

ever evolving areas of substantive law.  Ministério Público attorneys sometimes use 

creative arguments to seek redress in situations that under the traditional individualist 

legal system would be excluded.  In bringing such cases to the courts, the Ministério 

Público forces the courts to establish procedural and substantive legal boundaries for such 

actions and for the institution.  The reaction of judges has been mixed; some allow 

greater latitude under the law, while others resist and rule conservatively based on a more 

traditional notion of the functions of the Brazilian judicial system. 

 

THE LEGAL SYSTEM 
 

The legal system in Brazil derives from Roman law.  Legal systems derived from 

Roman law generally recognize one primary source of law: codified legislative 

enactments (statutory law) contained in written codes promulgated by a central 

government.  This type of legal system is referred to as a civil or codified law system.  

All Brazilian citizens, all jurisdictions within Brazil’s national territory and both civil and 

criminal cases are governed primarily by federal legislation.  The law-making autonomy 

and independence of state and local level legislative bodies in Brazil is more limited than 
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in the United States; in spite of this constraint these bodies pass laws on a wide variety of 

topics.  In some cases, state and local laws conflict directly with federal law.  In such 

cases, federal law controls but given limited federal administrative oversight and the fact 

that the constitutionality of state and local laws is not frequently challenged in the courts 

(Sueli Dallari/USP), conflicting state and local laws can remain in effect and are 

sometimes enforced despite conflicts with federal law.  The passage and enforcement of 

state and local laws that conflict with federal law suggests disrespect for federal law at 

the local level. 

Brazilians have historically exhibited a general lack of respect for the law and 

great skepticism of the legal system.  There are numerous failures in the legal system that 

contribute to these general perceptions.  Brazil has a long history of government 

corruption and scandal.  A judiciary historically tied to the executive branch, weak legal 

enforcement mechanisms and political influence resulted in little accountability for the 

perpetrators of widely publicized scandals.  Brazilians have developed a low level of 

expectation of honest, public-serving behavior by government officials.   

The difficulties with the litigation system mean that litigation is not a viable 

means for most Brazilians to resolve their legal disputes.  Other factors like the 

perception that corporativismo135 is prevalent (e.g. within the medical profession) leaves 

individuals skeptical that they can receive fair and just treatment by the courts or other 

decision making bodies.  An onerous legal bureaucracy in which even the most mundane 

task requires visiting several government agencies, obtaining documents and stamps from 

banks, buying legal forms at stationers, standing in long lines to accomplish each 

required task and then still facing the possibility that the legal institution will take months 

or even years to act, causes frustration with the system.   

The legacy of 22 years of repressive authoritarian rule contributes to a deep-

seated mistrust of those administering and interpreting the laws.  There is also a legacy of 

fear associated with the dangers of exercising one’s rights.  A Brazilian saying about laws 

“algums pegam, outros não”136 suggests that laws are not seen as absolute and leads to 

                                                 
135 Collusion. 
136 Some take, others don’t. 
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low expectations of legislation actually leading to change.  All of these factors contribute 

to a general disrespect for and ambivalence toward the law and the legal system.  

The inability to rely on the law and the legal system has resulted in the 

institutionalization of a mechanism for bypassing the formal legal system known as the 

jeito.137  In the legal context, the jeito has been defined as “an ingenious maneuver that 

renders the impossible, possible; the unjust, just; and the illegal, legal” (Rosenn 1971).  

The jeito is a process that allows the resolution of legal difficulties despite the content of 

legal norms (id).  The institutionalization of the jeito permits officials and private citizens 

to reinterpret or ignore laws they deem overly restrictive or unwise (id).  An excellent 

example of the jeito is the use by doctors and women of the three cesarean section 

exception to the illegality of sterilization; use of the exception made the sterilization legal 

and provided a way to get around the limitation on publicly funded sterilizations.  The 

jeito contributes to the general disrespect for the rule of law and orderly processes in 

Brazil. 

 

COMPARISON WITH THE U.S. LEGAL SYSTEM 
 

A comparison of the Brazilian and American legal systems reveals important 

differences an examination of which helps to highlight problematic aspects of the 

Brazilian legal system.  The U.S. Constitution differs from CF/88 which is long and 

detailed.  The U.S. Constitution is concise; it contains just seven articles, the original ten 

amendments (the Bill of Rights) and an additional 17 amendments approved since 1791.  

The constitutional concepts are drafted in broad, vague language unlike the legislative 

style language used in CF/88.   For example, the “right to free speech”, the “right to be 

free from unreasonable search and seizure” or the prohibition on “cruel and unusual 

punishment”.   

The broad, vague language of the U.S. Constitution requires constant 

interpretation and application of constitutional precepts by the executive, legislative and 

judicial branches of government.  The doctrine of judicial review (established in 1803) 

                                                 
137 Manner or way. 
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dictates that the U.S. Supreme Court is the final arbiter of the meaning of the constitution.  

The U.S. Supreme Court has the power to review all legislative and executive actions by 

the federal government and by state governments and to invalidate those actions that 

conflict with the constitution (McKay 1993).  Judicial review gives the American courts 

the power to declare unconstitutional any action by any other branch of government.  The 

power of judicial review enables the American courts to serve as a check on the 

constitutionality of government action and inaction.  Courts in the United States can and 

do hold the executive and legislative branches accountable.  The injunction is an 

important tool that American courts use to mandate action or forbearance from action by 

the executive or legislative branches of government.  For example, following the U.S. 

Supreme Court’s decision in Brown v. Board of Education  (347 U.S. 483 (1954)), lower 

courts issued injunctions to order state and local governments to comply with the U.S. 

Supreme Court’s decision and desegregate schools (Fiss 1978).   

The usefulness of the injunction is enhanced by the contempt power which gives 

American courts the ability to enforce their orders by holding anyone, including the 

government, in contempt for failure to abide by a lawfully issued court order.  The 

contempt power is the inherent power of a court to punish one for contempt of the court’s 

judgments or decrees.  Civil contempt generally refers to the failure or refusal of a party 

to obey a lawful order, injunction, or decree of the court that places upon the party a duty 

of action or forbearance.  Civil contempt is generally punishable by fine.  Brazilian courts 

do not have the contempt power.  The use by American courts of equitable remedies like 

the injunction backed by the contempt power increases respect for the law because these 

mechanisms ensure that court orders have meaning and apply to future behavior. 

The legal system in the United States derives from British common law.  In a 

common law system there are two primary sources of law: legislative enactments called 

statutory law and judicial decisions called case law.  Judges in the United States look to 

both statutory law and, applying the doctrine of stare decisis, to prior case law when 

ruling on a case.  The Latin term stare decisis means “to abide by, or adhere to, decided 

cases” (Black’s Law Dictionary 1999).  The doctrine reflects the policy of giving 

precedential value to cases previously decided by the same court or other courts of equal 

or higher rank.  Whether prior court rulings are adhered to, modified, or overruled is 
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within the court’s discretion but the doctrine dictates that prior case law should not 

ordinarily be departed from unless considerations of public policy demand it.  As a result, 

principles of law set forth in judicial decisions are, absent a persuasive public policy 

rationale favoring a departure therefrom, controlling on all future cases where the facts 

are substantially the same (id).  The application of stare decisis promotes uniformity in 

judicial decisions ensuring that similarly situated litigants are more likely to be treated 

equally.  The doctrine also makes it possible to more accurately predict the outcome of 

litigation.   

The U.S. Constitution guarantees fundamental individual freedoms.  The U.S. 

Supreme Court is often called upon to interpret the U.S. Constitution.  The court plays an 

instrumental role in the development of constitutional legal principles applicable 

throughout the land.  For example, the Eighth Amendment prohibits “cruel and unusual 

punishment”; it is clear that cruel and unusual punishments are prohibited, but which 

punishments are cruel and unusual?  The determination as to whether a particular law, as 

written or as applied, violates the Eighth Amendment is ultimately left to the courts.  In 

making this determination, the courts slowly develop a body of law; some issues are 

clearly resolved and court decisions become generally accepted tenets of Eighth 

Amendment law.  Other issues, like the death penalty, are the subject of ongoing debate 

reflecting philosophical differences of opinion and changes in societal mores and 

standards. 

The American legal system builds in a minimum level of uniform federal 

standards and a high level of state variation.  The most fundamental uniform federal 

standards are the guarantees found in the U.S. Constitution.  Federal and state 

governments have autonomy to govern through legislative enactments so long as federal 

or state laws do not offend fundamental constitutional guarantees.  If they do, they are 

subject to being overturned by the courts.  The role of the judiciary is to act as a check on 

all executive and legislative branches of government, both state and federal and to fill 

legislative lacunae by interpreting and applying the written law.  The judiciary is charged 

with upholding the U.S. Constitution and the basic freedoms or fundamental individual 

rights that the U.S. Constitution protects in a non-political context.  The American system 
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ensures that, at least to the extent of certain fundamental constitutional rights, majority 

consensus is insufficient to alter the law of the land.   

A common strategy for challenging the constitutionality of laws in the United 

States is the use of test cases.  A test case is one in which an individual who has legal 

standing to sue, agrees to file a lawsuit challenging a law in order to force the judicial 

system to address the issues involved.  Although the individual’s interests are at stake, 

test cases aim at establishing wide-ranging legal precedents through judge-made law.  

The costs of litigation are generally borne by activist organizations like the ACLU,138 

Planned Parenthood or religious or other activist groups.   

An excellent example involves the abortifacient technology RU-486 

(mifepristone) which is taken in combination with misoprostol to induce abortion.  RU-

486 was first synthesized in France in 1980 and has been marketed in Europe since the 

late 1980s (Toner & Kolata 2000).  Under pressure from American anti-abortion 

advocates, Roussel-Uclaf, the pharmaceutical company that owned the patent, decided 

against seeking authorization to market the drug in the United States (Canlen 1997).  In 

1989, under President George H. W. Bush, the FDA banned importation of mifepristone 

(id).  In 1992, a pro-choice group called the Abortion Rights Mobilization recruited 

Leona Benten, a pregnant, single, and unemployed social worker to carry one dose of 

RU-486 through customs at JFK International Airport in New York City.  The 

organization sought to challenge the FDA’s RU-486 import ban.   

Ms Benten’s arrival at JFK on July 1, 1992 was arranged as a media event and 

television cameras and newspaper reporters were waiting for her when she disembarked.  

Ms Benten was taken away by U.S. Custom’s agents who searched her bags and found 

and confiscated the RU-486 pills (Canlen 1997).  A lawsuit was filed in U.S. District 

Court in Brooklyn, New York.  The trial judge ordered return of the pills to Benten.  The 

order was blocked by the Second Circuit U.S. Court of Appeals.  Since the pills can only 

be taken safely in the early stages of pregnancy, Ms Benten’s lawyers applied to the U.S. 

Supreme Court for an expedited review of the case.  The Supreme Court took the case but 

ruled on July 18, 1992 in a seven to two decision that Ms Benten’s lawyers had failed to 
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meet their burden of demonstrating a likelihood of winning their case on appeal and 

upheld the appellate court’s ruling (id).  This is an illustrative example of an attempt by a 

civil society organization to use the court system to establish a legal precedent that would 

further their pro-choice political agenda. 

Note that Ms Benten’s lawyers had to apply to the U.S. Supreme Court for 

review.  The U.S. Supreme Court does not hear or decide all appeals brought before it; 

the court has discretion to determine which cases it will accept for review.  The losing 

party in a case decided either by a U.S. Circuit Court of Appeal or by a state’s highest 

court must file a petition for Certiorari asking the U.S. Supreme Court to accept the case 

for review.  Four of the nine justices must agree to hear a case in order for Certiorari to 

issue.  Only a small percentage of the petitions for certiorari are granted; most cases are 

denied review (McKay 1993).  Where the court denies review, the lower court ruling 

stands.  Significantly fewer cases are filed with the U.S. Supreme Court than with the 

STF given more limited jurisdiction of federal courts under the U.S. Constitution. More 

importantly, the number of cases heard by the U.S. Supreme Court is limited to about 150 

cases per year (id).  This permits the U.S. Supreme Court to select for review only those 

cases of greatest import.  The U.S. Supreme Court is not overwhelmed (as is the STF) 

with hearing numerous repetitive cases involving exactly the same facts and law. 

CONCLUDING REMARKS: LEGAL INSTITUTION BUILDING 
 

The move in the mid-1980s from authoritarian regime to democratic republic 

marks a significant moment in Brazilian political and legal history.  The newly formed 

República Federativa do Brasil faced the difficult task of transforming political and legal 

institutions in ways that would guarantee the rights set forth in CF/88.   The constitutional 

reform of the political system and legal institutions together with constitutional mandates 

for government provision of services such as education and health care has greatly 

expanded the economic, political, civil and social rights of Brazilian citizens.  The newly 

created rights must be exercised, implemented and enforced within an existing but ever 

changing social and legal order.  The creation of democratic institutions requires a 

makeover of the executive, legislative and judicial institutions; changes include shifting 
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power from the executive branch to the legislature and judiciary and shifting power from 

the federal government to state and local governments.  To facilitate and strengthen the 

transition, important institution building has occurred since the mid-1980s.  For example, 

CF/88 strengthened the oversight ability of the Brazilian Congress and of state 

Assembléias Legislativas by giving these bodies the power to investigate matters of 

national or local importance through CPIs.   

CF/88 and subsequently enacted enabling legislation (Law 8.142/90) created new 

institutions like the Conselho Nacional de Saúde (“CNS”)139 and state and municipal 

level Conselhos de Saúde (“CES”; “CMS”).140  Health councils are public entities 

responsible for the “controle social”141 of health care.  One-half of council members are 

representatives of users of the public health care system; one-quarter are health care 

professionals; and, one-quarter are health care administrators.  Health councils hold 

public meetings at which any one present may speak but only council members vote on 

matters before the council.  It is not common for members of the general public to appear 

at public meetings but persons representing organized civil society do participate.142  At 

the state and local level, health councils work closely with their administrative agency 

counter-parts, the SES and SMS.  Health councils adopt resolutions containing 

recommendations for proposed laws; the resolutions are forwarded to the legislature.  

There were several publicized cases in which local government administrators were 

diverting health care funding to other uses.  To remedy the situation, local health councils 

took on an oversight role; the funding is now distributed directly to the CES or CMS.  

The health council passes it through to the SES or SMS and keeps tabs on health care 

spending. 

Many Brazilian municípios did not have SMS prior to 1988; the institutions 

should have existed but did not.  The municipalization of health care service provision 

                                                 
139 National Health Council. 
140 Conselho Estadual de Saúde; State Health Council.  Conselho Municipal de Saúde; Municipal Health 
Council. 
141 Social control. 
142 I attended a public meeting of the CNS held in Brasília on April 6, 2000.  The council members sat 
around a large table in the middle of the room.  Their assistants, representatives of governmental agencies 
and representatives of organized civil society sat in chairs around the perimeter of the room.  No members 
of the public other than myself were present.   
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mandated by CF/88 and subsequent enabling legislation (Law 8.080/90) triggered the 

creation of SMS nationwide.  This was a necessary step; without this institution the 

município could not receive federal and state health care funding.  All Brazilian 

municípios now have SMS.  The provisions of CF/88 and subsequent enabling legislation 

have also triggered the creation of numerous regulatory agencies needed to effectuate 

constitutional mandates.  The ANVS was created in 1999 to oversee myriad health 

related matters including the approval of drugs and medical devices for importation, 

manufacture and sale in Brazil.   

CF/88 assigned a very special role to the Ministério Público; the institution is 

charged with defending inalienable individual and social interests, the judicial order and 

the democratic state, is responsible for ensuring that the public powers respect 

constitutional rights and is charged with taking the actions necessary to guarantee such 

rights.  The Ministério Público is responsible for protecting matters of relevância 

pública143 including health.  The Lei da Ação Civil Pública (Law 7.347/85), CF/88 and 

the CDC establish the substantive law and procedural tools (like the subpoena power and 

the right to bring collective actions) that the Ministério Público needs to carry out these 

functions.  Prosecutors who use these tools and push the legal envelope to seek redress in 

situations that do not fit within the traditional individualist view of the legal system have 

forced the courts to play an active role in establishing the limits for such actions.  The 

Ministério Público is a legal institution that has the potential to advance group interests 

including the protection of women’s constitutional rights.  The extent to which this 

occurs is likely to depend on the extent to which feminist NGOs, consumer NGOs and 

other civil society actors employ this institution and its legal authority for these ends.

                                                 
143 Public significance. 
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CHAPTER FOUR: FAMILY PLANNING LAW AND POLICY 

 
This chapter examines family planning law and policy in Brazil.  It examines one 

aspect of the Brazilian legal order: the law as it relates to the right to use contraception, 

the regulation of that right and the legal mandate for public provision of family planning 

services.  This dissertation seeks to understand and explain the divergence between the 

law and life within a context of women’s rights and women’s health.  This chapter 

discusses the law: the law on the books and the law in action.  It is an effort to understand 

how family planning laws and polices have affected the provision and use of 

contraception in Brazil. It begins with a description of the political process that resulted 

in the 1996 enactment of a family planning law. The section on the law on the books 

examines the texts of CF/88144 and Law 9.263/96.  The section on the law in action 

examines the response of government health care agencies and the Ministério Público145 

to enactment of the family planning law.  What have people in government and legal 

institutions actually done?  The chapter concludes with an analysis of how using the law 

as a mechanism for social change has influenced the way the family planning law impacts 

contraceptive practice.   

 

THE POLITICAL PROCESS 
 

The Brazilian government has historically been pro-natalist; successive 

governments both military and civilian considered population growth necessary to 

populate the vast territory of Brazil, to enhance national security and to ensure economic 

development (Wood and Carvalho 1988; Fonseca Sobrinho 1993).  In the aftermath of 

World War II, concern grew in the international community about the negative social and 

economic implications of rapid population growth.  The Brazilian government 

maintained a pro-natalist stance but took a laissez-faire approach to the offer of family 
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planning allowing for-profit and non-profit private providers to offer services with little, 

if any, government oversight. 

Brazil’s ongoing economic problems spurred greater acceptance by the military 

regime of the population control argument that blamed the lack of economic growth on 

unduly high rates of population growth (Fonseca Sobrinho 1993).  The shift in 

government thinking prompted the Ministério da Saúde146 to draft a national policy for 

family planning.  There were many feminists working in the Ministério in 1983 when this 

task was assigned; the team charged with formulating the program consisted of twelve 

women linked to the feminist movement (id).  The result was the creation of PAISM,147 a 

program that treats the regulation of fertility as a fundamental personal right and as a 

component of a larger right to health care.  PAISM makes the state responsible for the 

provision of family planning information and means.  This provision arose in response to 

the perceived hypocrisy of the middle and upper classes who had access to birth control 

and could afford to obtain it yet opposed state provision of these same services to poor 

persons desiring to limit their family size (id).  

PAISM’s promotion of a comprehensive approach to reproductive health care was 

extremely innovative and well ahead of its time.  Almost ten years later, the Brazilian 

delegation to the 1994 ICPD148 helped to incorporate the woman-centered PAISM 

approach into the Cairo Program of Action (Pitanguy 1999).  The Cairo document helped 

move population policy debate away from macro-level approaches focused on population 

control and economic development and toward a micro-level approach focused on 

women’s well being.  The new population paradigm is sometimes described as a feminist 

agenda because of its greater focus on enhancing women’s reproductive rights and its 

condemnation of using women as contraceptive “targets” in an effort to solve global 

population problems (McIntosh and Finkle 1995). 

The release of data from the 1986 PNAD149 and investigations by state and 

federal legislative bodies of the “mass sterilization” of Brazilian women increased public 

                                                 
146 Ministry of Health. 
147 Programa de Assistência Integral à Saúde da Mulher; Program for Holistic Assistance to Women’s 
Health. 
148 International Conference on Population and Development held in Cairo, Egypt in 1994. 
149 Pesquisa Nacional de Amostra de Domicílio; National Household Survey. 
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awareness and the political saliency of issues related to female surgical sterilization and 

cesarean section births.  The 1986 data suggested that INAMPS150 was both providing 

and indirectly paying for many sterilization procedures performed during cesarean 

section births.  The extremely high rates of surgical deliveries in private hospitals 

suggested that private providers were also responsible for the provision of large numbers 

of sterilization procedures.   

Dr. Ana Maria Costa (UnB; Co-author PAISM) recalls that the release of the 1986 

PNAD data alarmed politicians, doctors and feminists.  Jandira Fenghali (Deputada 

Federal, PCdoB/RJ) suggested that reproductive rights are the subject of three different 

political positions in the Brazilian Congress. Organized religious groups and their 

representatives in Congress (Bancada Católica;  Bancada de Evangélicos)151 oppose the 

legalization of contraceptive methods.  The population control advocates favor minimal 

regulation of methods with more extreme members of this group favoring coercive 

measures to increase contraceptive use.  The third approach (favored by feminists) is a 

democratic vision involving the legalization and regulation of the provision and use of 

methods.  A discussion of the role of civil society actors associated with each of these 

three political positions follows. 

 

The Catholic Church 
 

The Catholic Church hierarchy has always voiced opposition to birth control, 

sterilization and abortion.  The Church questions the morality of human control over 

fertility, opposes “abortive” methods like the IUD and sanctions only the use of natural 

methods.  The Conferência Nacional dos Bispos do Brasil (“CNBB”)152 is the politically 

active branch of the Catholic Church.  Catholic religious doctrine condemning the use of 

modern contraceptive methods has motivated the CNBB to take an active role in the 

                                                 
150 Instituto Nacional de Assistência Médica e Previdencia Social; National Institute for Medical 
Assistance and Social Security. 
151 The “Catholic Bench” and the “Evangelical Bench” made up of members of Congress linked to 
particular religious doctrines. 
152 National Conference of Brazilian Bishops. 
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political process; the organization’s efforts focus on limiting access to modern 

contraceptive methods. 

The Catholic Church voiced opposition during the ANC153 to inclusion of a right 

to family planning in CF/88.  The church vehemently opposed inclusion of a right to 

abortion and sought to include language stating that life begins at conception.  During the 

political process leading to passage of enabling legislation for the constitutional right to 

family planning, the Catholic Church made clear its opposition to the law.  The Church 

orchestrated several unsuccessful attempts to delete the article on sterilization.  Marlene 

Libidoni (AGENDE) claimed that under pressure from the Church, the Câmara dos 

Deputados’154 Commission on the Constitution and Justice failed to turn in its 

recommendation on PL-209155 in a successful attempt to delay the vote.  She contends 

that the Church’s proposals for changes in the law proved that the Church was against the 

entire project and favored only the use of natural methods.  Guacira Cesar de Oliveira 

(CFEMEA) observed that in 1994 or 1995 the Church stopped participating in 

discussions about the proposed law and instead focused on criticizing it.  Following the 

veto of Article 10, the Church lobbied in favor of maintaining the presidential veto.  

Shortly after the veto was overturned in August 1997, the Church publicly reiterated its 

stance against sterilization and advised the use of natural methods only (O Estado de São 

Paulo, Aug. 14, 1997). 

There are numerous examples of local level political and legal efforts by the 

Catholic Church aimed at restricting access to modern contraceptive methods.  A 

Catholic priest in Anápolis in Goiás state pressured the Câmara dos Vereadores156 to ban 

the use of IUDs at municipal facilities based on the assertion that IUDs are abortive.  The 

proposed municipal ordinance prohibited the sale, insertion or dissemination of 

information about IUDs.  It was voted down (O Globo, Aug. 5, 1998).  A local ordinance 

was passed in December 1998 in Erechm in Rio Grande do Sul state permitting free 

surgical sterilization to persons 28 years or older who have two children and earn below a 

                                                 
153 Assembléia Nacional Constituente; National Constituent Assembly. 
154 Federal Legislative Assembly. 
155 Projeto de Lei 209; Proposed Law 209.  PL-209 subsequently became Law 9.263/96, the family 
planning law. 
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set income ceiling.  The CNBB brought a lawsuit challenging the constitutionality of the 

law in an effort to prevent the offer of sterilizations; it was not successful (O Globo, May 

25, 1999). 

 

Family Planning NGOs157 
 

The evidence suggests that private for-profit providers and government hospitals 

have historically been responsible for the bulk of sterilization procedures performed in 

Brazil.  Despite this fact, criticism and controversy have focused primarily on the 

activities of non-profit organizations like BEMFAM158 and CPAIMC159 that receive(d) 

foreign financial assistance.  These organizations are frequently accused of promoting the 

use of sterilization over other methods to advance the population control agenda of the 

international agencies that provide their funding.  Despite the popularity of this line of 

argument, sometimes referred to as “birth control imperialism”, it is not substantiated by 

the data.   

BEMFAM was the first non-profit organization to offer family planning services 

in Brazil.  It was established by IPPF160 in 1965 (BEMFAM 1997).  BEMFAM, which is 

still in existence today, receives most of its financial support from IPPF and USAID (id).  

The organization is headquartered in Rio de Janeiro but operates throughout the country 

by means of its own clinics and through contractual relationships with states, municípios, 

individual health care service providers, labor unions, employers, neighborhood 

associations and community programs (id).  BEMFAM publications state its mission: 
 

to defend the right of women, men and adolescents to 
sexual and reproductive health care assistance as well as 
free and informed decisions about family planning (my 
translation) (id). 

 

                                                 
157 Non-Governmental Organizations. 
158 Sociedade Civil de Bem-Estar Familiar; Civil Society for Family Well-Being. 
159 Centro de Pesquisa de Assistência Integral à Mulher e à Criança; Research Center for Holistic 
Assistance to Women and Children.  
160 International Planned Parenthood Federation. 
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Critics have long claimed that BEMFAM operates a population control rather 

than a family planning program.  They have accused BEMFAM of distributing birth 

control pills on a mass scale without proper medical accompaniment, of training doctors 

to perform surgical sterilizations and of prioritizing sterilization as a birth control method 

(Congresso Federal 1993).  Critics accuse BEMFAM of engaging in family planning 

activities in Brazil financed by international organizations to promote population control 

aimed at decreasing the rate of third world population growth (id).  BEMFAM denies the 

charges (id).161  Elizabeth Anhel Ferraz and Ines Quintal Ferreira (BEMFAM) stated that 

they were not aware of any involvement by BEMFAM in the political process leading to 

passage of the family planning law. 

Critics made similar accusations against CPAIMC, founded in 1975 by Drs. Hélio 

Aguinaga and Marcio Shiavo in Rio de Janeiro (Aguinaga 1996).  The organization’s 

mission was to provide basic health care services including family planning to 

favelados162 living in Rio (Dr. Hélio Aguinaga/CPAIMC).  The organization offered 

training in basic health care attended by doctors from all over Brazil that incorporated a 

segment on family planning that included surgical sterilization (id).  CPAIMC also 

distributed laparoscopes163 to doctors throughout Brazil (id).  Dr. Aguinaga denied that 

CPAIMC operated a population control program or that it promoted sterilization over 

other methods (id).  International organizations began to reduce funding for family 

planning in Brazil in 1987.  Following an unsuccessful attempt to become financially 

self-sufficient, CPAIMC closed down in 1990 (id). 

Dr. Aguinaga (CPAIMC) told me that the Catholic Church was lobbying to have 

language included in CF/88 that would prohibit family planning.  Dr. Aguinaga stated 

that he and Dr. Marcio Shiavo obtained funding from The Pathfinder Fund to launch an 

effort in Brasília to combat the Church’s lobby and to help ensure that the right to family 

planning was included in the constitution.    

 

                                                 
161 Deposition testimony of Carmen Calheiros Gomes, Executive Secretary of BEMFAM, in front of the 
CPMI (Comissão Parlamentar Mista de Inquérito; Joint Parliamentary Inquiry Commission) on sterilization 
reported in the Commission’s Relatório Final (Final Report) (Congresso Federal 1993). 
162 Slum dwellers. 
163 Medical instrument used to perform a tubal ligation. 

 83 



Feminist NGOs 
 

In the 1980s, the Brazilian feminist movement brought forward for public debate 

the idea that women should have reproductive freedom and that the state has an 

obligation to offer family planning services (Arilha 1998).  A major outcome of the 

debate was the 1983 creation of PAISM, Brazil’s first official family planning policy.  

The CNDM164 played an important role between 1986 and 1988 promoting the demands 

of the women’s movement.  Under the leadership of Jaqueline Pitanguy (CNDM 

President 1986-1990), the government agency worked with feminist and other women’s 

groups to include issues important to women in the constitution.  The only outright 

success was the inclusion of the right to family planning; the most political and polemic 

of the issues raised aside from the right to abortion.  An administrative reform in 1989 in 

the Ministério da Justiça165 depleted the CNDM’s autonomy.  The weakening of the 

CNDM prompted the founding of feminist NGOs; these organizations take an active role 

in promoting the feminist reproductive rights agenda. 

CEPIA166 and CFEMEA167 are feminist NGOs that were important participants in 

the political process leading to passage of the family planning law.  CFEMEA was 

established in 1989.  The NGO operated without funding until 1992 when it was awarded 

funding by the Ford Foundation.  Guacira Cesar de Oliveira (CFEMEA) described the 

organization as a liaison between the women’s movement and Congress that disseminates 

information and motivates action on proposed laws affecting women’s rights.  The 

organization actively engages in lobbying efforts.  CFEMEA worked closely with Dr. 

Eduardo Jorge (Deputado Federal/PT-SP) to coordinate a series of proposals related to 

family planning and to create one broad proposal (PL-209) incorporating the philosophy 

of PAISM and covering all contraceptive methods including sterilization.  CEPIA was 

founded in 1990; this NGO also participated in efforts to create a single proposal and 

efforts to lobby Congress for passage of the proposed law.  In 1992, CEPIA sent a fax to 

all members of Congress addressing the need to seriously debate the sterilization matter, 

                                                 
164 Comissão Nacional dos Direitos da Mulher; National Commission on Women’s Rights. 
165 Ministry of Justice. 
166 Cidadania, Estudo, Pesquisa, Informação, Ação; Citizenship, Study, Research, Information, Action. 
167 Centro Feminista de Estudos e Assêsoria; Feminist Center for Studies and Support. 
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to bring it out of the criminal context and to discuss sterilization within the broader 

context of family planning (Jaqueline Pitanguy/CEPIA). 

The feminist movement separated itself from other opposition groups after the 

1985 abertura168; feminists took an anti-imperialist position toward family planning 

efforts in Brazil funded by international aid, most of it coming from the United States.  

The movement issued strong criticisms of BEMFAM and CPAIMC.  The feminist 

critique of the use of contraceptive methods to control women’s bodies for political ends 

helps to explain the strong opposition of some Brazilian feminists to methods like 

Norplant™ and sterilization that are not woman controlled.  The opposition to such 

methods conflicts with the philosophy that contraceptive decisions should be the free 

choice of the individual.  The tension between opposition to methods that are not woman 

controlled and the right of the individual to choose a method caused a split amongst 

feminists over the issue of sterilization. 

Leila Linhares Barsted (CEPIA) admitted that there were divisions within the 

feminist movement with some adherents against sterilization because it is a way to 

control women’s bodies while others said it was a woman’s right and should be her 

choice.  Ms Barsted noted that the latter view gained increasing acceptance over time.  

The individual choice argument led feminists to favor the right to sterilization at the age 

of majority.  PL-209 as originally drafted proposed an age limit of 30 years.  The political 

process resulted in a compromise; the Senado Federal169 won support for a minimum age 

limit of 22 years unless the woman already has two children.  PL-209 as originally 

drafted guaranteed an individual right to sterilization.  The Catholic Church was 

successful in convincing Congress to guarantee sterilization only as a right of the couple 

by requiring the consent of both spouses. 

The delay in voting to override the Presidential veto was, according to Marlene 

Libidoni (AGENDE) due to the controversial nature of the law; strong and persuasive 

opposition from the Catholic Church caused delays.  There was back and forth between 

congressional committees, individual legislators, the feminist movement and the Church.  

The feminist movement had to make a choice to allow some things to be blocked in order 

                                                 
168 Democratic Opening. 
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to attain other of their objectives (Jaqueline Pitanguy/CEPIA).  The feminist movement 

was unsuccessful on three major points: the right to sterilization at the age of majority; 

sterilization as an individual right; and, a complete ban on time of birth sterilizations. 

 

Feminists versus The Catholic Church 
 

Feminists NGOs and the Catholic Church were the civil society actors most 

directly involved in the political process that turned the concepts of PAISM into a 

fundamental constitutional right regulated by law.  Why was the Catholic Church, in 

what is often called the largest Catholic country in the world, unable to derail passage of 

CF/88 Article 226, paragraph 7 or Law 9.263/96?  A combination of factors contributed 

to enactment of the family planning law despite opposition from the Church.  The 1986 

PNAD data were shocking.  The impact of the data on the public imagination and on 

politicians was significantly increased by widely publicized reports that exaggerated the 

statistics.170  The “mass sterilization” of Brazilian women triggered criticism of the 

unregulated use of sterilization and calls for increased government involvement in 

regulating and overseeing the practice.  The data gave sterilization (and by extension 

contraceptive use in general) political saliency right at the time the country was drafting a 

new constitution.   

Feminists organized quickly after the 1985 abertura.  They gained a foothold 

within government (the CNDM) that was used successfully to bring issues including a 

constitutional guarantee of the right to family planning before the ANC.  Subsequently, 

they formed feminist NGOs that actively lobbied in favor of family planning.  The 

                                                                                                                                                 
169 Federal Senate. 
170 The 1986 PNAD data showed that of the 37.3 million women of reproductive age, 15.8% or almost six 
million women were sterilized.  Brazilian demographer Elza Berquó gave a speech in 1987 at a meeting in 
Brasília on women’s health put on by the CNDM; she presented data from the 1986 PNAD.  The media and 
some government officials misinterpreted her presentation of the data.  The press reported that 44.4% of all 
Brazilian women were sterilized.  The Ministro da Saúde Alceni Guerra publicly denounced the 
“sterilization of 25 million Brazilian women” (Folha de São Paulo, April 18, 1991).  Senator Darcy Ribeiro 
from the Partido Democrático Trabalhista/RJ (Democratic Workers’ Party/Rio de Janeiro) also misstated 
the data in a speech before the Senado Federal.  He claimed that 75.4% of women in Maranhão state, 
71.3% in Goiás state and 61.4% in Pernambuco state were sterilized.  He decried  “a true campaign of mass 
sterilization financed by international organizations” (my translation) (Ultima Hora, June 11, 1991).       
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organization and strength of the feminist movement, its ability to compromise to avoid 

internal division and to push forward the more palatable part of its agenda and its 

perseverance during a decade of legislative battles were key to their successes.   

The Catholic Church was also well organized politically and actively lobbied 

Congress but this translated into only a few legislative victories like raising the minimum 

age for sterilization and including a spousal veto provision in the law.  The Church used 

successful delay tactics but was never able to garner political support for its natural 

methods only approach to family planning.  Ultimately, the Church focused its efforts on 

criticizing the law and vocally advocated adherence by the public to doctrinal opposition 

to modern methods of contraception.   

The Church’s message was directed toward the majority of Brazilians who 

consider themselves Catholic.  The description as Catholic does not necessarily translate 

into a high level of obedience to church doctrine.  I have heard on numerous occasions 

comments that many Brazilians are Catholic in name only.  The disregard for Church 

doctrine is a particular example of the more general trend of ambivalence toward 

governing norms exhibited by Brazilians.  The influence of the Catholic Church may also 

be undermined by the fact that some number of Brazilian Catholics practice African 

spiritist religions (e.g. Candomblé or Macumba).  The practice of dual religions likely 

permits adherents to be selective about the extent to which tenets of the Catholic Church 

are rigorously followed.  A survey conducted in São Paulo shortly after enactment of 

Law 9.263/96 showed 82% of respondents in favor of the law (O Estado de São Paulo, 

Aug. 21, 1996).  The extremely high approval rating suggests strong public support for 

legalized family planning despite the official opposition of the Catholic Church.   

 

Investigating the Mass Sterilization of Brazilian Women 
 

Female surgical sterilization has been the subject of discussion, debate and 

accusation for at least two decades in Brazil.  Charges surfaced in the 1980s accusing the 

military regime of subjecting large numbers of poor women in the Amazon and the 

northeast to sterilization without their knowledge or consent.  It is impossible to 
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substantiate or disprove these allegations.  Sterilization has also long been associated 

with clientelist politics wherein local politicians offer low cost or free surgical 

sterilizations to poor women in exchange for a promise to vote for that candidate171 

(Caetano 2000).  Employers have been accused of practicing hiring discrimination 

against women who were not sterilized by requiring proof of sterilization before they 

would hire women.  The Black Women’s Movement claims that black women have been 

targeted for female surgical sterilization in a campaign of racial genocide.  There is also 

concern about regret, a common psychological side effect of sterilization, and about 

issues of informed consent: are women fully informed of the risks, potential side effects 

and irreversibility of the procedure? 

Lucia Souto (Deputada Estadual, PCdoB-RJ) initiated the first CPI172 in the 

country in 1991 to investigate the mass sterilization of Brazilian women.  The 

Assembléia Legislativa173 in both São Paulo and Pernambuco states initiated 

investigations in 1992.  CPIs are investigatory and advisory only.  The commissions do 

not have the authority to hold anyone accountable or to punish anyone regardless of the 

commission’s findings.  The commission’s role is limited to investigating a matter, 

issuing a report containing findings and making recommendations either in the form of 

proposed legislation or by notifying the proper authorities (e.g. the Ministério Público) 

that the commission has found evidence of wrongdoing.   

The commission members in Rio de Janeiro requested data from all 91 

municípios174 in the state.  They requested information regarding the number and 

percentage of: vaginal births; cesarean section births; sterilizations performed at the time 

of a cesarean section birth; and, sterilizations performed other than at the time of a 

cesarean section birth.  Only 41% of the municípios responded; some of them simply 

referred the commission to DATAPREV175 or suggested that the commission contact 

hospitals directly.  The low response rate coupled with incomplete data provided to the 

                                                 
171 Voting is mandatory in Brazil. 
172 Comissão Parlamentar de Inquérito; Parliamentary Inquiry Commission. 
173 State Legislative Assembly. 
174 Municipalities. 
175 A government health care database. 
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commission suggests that the 91 SMS176 in Rio de Janeiro state had limited knowledge of 

the rates of health care interventions performed in public facilities.  This suggests a lack 

of oversight by administrative agencies of health care providers.  The failure by 59% of 

the SMS to respond at all suggests disrespect for the investigatory process and an absence 

of adequate enforcement mechanisms to ensure compliance with requests for 

information, documents and depositions.   

The data that were provided showed wide variation in hospital cesarean section 

rates; the rates ranged from 7% to 87% of all births.  Most hospitals had rates falling 

between 20% and 60%.  The respondent municípios cited a variety of criteria employed 

to decide if a patient requesting sterilization qualified for the procedure.  The criteria 

included: minimum age; minimum number of children; and/or, a history of prior cesarean 

section births.  The Relatório Final issued by the commission reached the following 

conclusions:  

 
1) Brazilians lack access to alternative contraceptive methods due to the 

government’s failure to successfully implement PAISM;  
2) Brazilian doctors perform most sterilizations in conjunction with a cesarean 

section birth;  
3) Brazilian women do not have an adequate understanding of their own 

reproductive functions;  
4) Brazilian women lack a full understanding of the irreversible nature of the 

sterilization procedure;  
5) As many as 20% of women later regret their decision to undergo sterilization;  
6) Some companies require proof of sterilization before they will hire a woman;  
7) Political candidates trade votes for sterilization procedures; and,  
8) Reliance by Brazilian women on just two methods, sterilization and the pill, is not 

indicative of family planning but of a policy of demographic control. 
 

Lucia Souto (Deputada Estadual/RJ) contends that the decline in fertility, the high 

rates of sterilization and the lack of access to methods other than the pill and sterilization 

suggest an unofficial policy of population control; this motivated her call for a CPI.  She 

believes that the results of the CPI brought the discussion of family planning and 

sterilization out into the open, made them part of the country’s political debate and 

increased pressure to improve public health services.   

                                                 
176 Secretaria Municipal de Saúde; Municipal Secretary of Health. 
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Benedita da Silva (Deputada Federal/PT-RJ) initiated a CPMI at the federal level 

in 1992.  The federal commission collected documentation and conducted 27 depositions 

of respondents ranging from the Ministro da Saúde Adib Jatene to a woman whose 

doctors had sterilized her without her consent.  The commission’s Relatório Final states 

that the purpose of the inquiry was to investigate the high incidence of and to clarify to 

Brazilian society the causes and consequences of the mass sterilization of Brazilian 

women.  The commission reached the following conclusions: 

 
1) The implementation of PAISM in the public health system is at an embryonic 

stage; 
2) The steep decline in Brazil’s population growth rate was due to increased use 

of contraception, primarily sterilization and the pill; 
3) Sterilizations are performed in a context of a lack of access to reversible 

contraceptive alternatives and misinformation about the risks, side effects and 
irreversibility of the procedure; 

4) Doctors perform a high percentage of sterilizations during cesarean section 
births and often the cesarean section birth is indicated solely as a means of 
obtaining a sterilization; 

5) Brazil is the world champion of cesarean section births; 
6) Many women who are sterilized later regret having undergone the procedure; 
7) Sterilization is a crime of bodily harm pursuant to Penal Code Article 129 and 

is therefore not regulated as a contraceptive method; 
8) Sterilizations are performed under semi-clandestine circumstances and escape 

the control of SUS; and, 
9) Sterilization is the subject of electoral exchange. 

 

The commission recommended that the legislative power approve proposed 

legislation (PL-3.633)177 and regulate the right to family planning found in Article 226, 

paragraph 7 of CF/88.  Jandira Fenghali (Deputada Federal/RJ) noted that the CPMI was 

useful in that it helped to clarify some issues, e.g., the Brazilian government’s permissive 

attitude toward sterilization, that BEMFAM was acting without any government 

oversight and that lots of sterilizations were being provided by the public system and paid 

for on the side.  Dr. Ana Maria Costa (UnB; Co-author PAISM) suggested that the most 

important conclusion of the CPMI was the need for a law to regulate the use and abuse of 

sterilization. 

                                                 
177 PL-2.633 was substantively similar to PL-209 and Law 9.263/96. 
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PL-209, The Vote and The Veto 
 

Dr. Eduardo Jorge (Deputado Federal/SP) proposed PL-209 in 1991.  PL-209 

mandated that SUS provide orientation regarding and access to contraceptive methods.  

The proposal legalized sterilization with a minimum age of 30 years and a waiting period 

of six months; subsequent amendments to PL-209 reduced these limitations to 22 years 

and six weeks.  It took the Câmara dos Deputados three years to vote on the project; the 

project was approved in amended form on June 21, 1994.  

Brazilians elected Fernando Henrique Cardoso as President of Brazil in October 

1994.  Cardoso ran on a health and education platform promising improvements in these 

sectors.  He took office on January 1, 1995.  After considerable debate and voting delays, 

the Senado Federal passed PL-209 in early 1996 and sent the legislation to President 

Cardoso for his signature.  There was some confusion as Cardoso received opposing 

pareceres:178 one supported Presidential approval of the law, while the other advocated a 

veto of Article 10, the section legalizing and regulating sterilization,179 Cardoso vetoed 

Article 10.  Soon afterwards, perhaps under pressure from his wife Ruth Cardoso, he 

came forward publicly claiming the veto was a mistake.  He sent the legislation back to 

Congress with a request that Congress vote to override his veto.  It was not until August 

13, 1997, that Congress overwhelmingly voted to override the veto and to re-incorporate 

Article 10 into Law 9.263/96.  Article 10 was the most controversial portion of the new 

law and the law is commonly, although incorrectly, called the “sterilization law.”  Health 

care professionals and government officials interested in promoting family planning 

methods other than sterilization are sensitive to this mischaracterization of the law and 

make an effort to promote the use of the term “family planning law.”   

 

                                                 
178 Advisory opinion letters.  In this case, Ministério da Saúde technical and legal staff wrote the two 
opposing pareceres. 
179 Marlene Libidoni (AGENDE) told me that the parecer recommending a veto was written by a civil 
servant linked to the Catholic Church. 
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Political Objectives 
 

The advocates of the law were interested in providing solutions to perceived and 

often conflicting problems such as the denial to poor women of access to sterilization 

services, the semi-clandestine use of sterilization, the high rates of sterilization, the high 

rates of cesarean section, the problematic relationship between sterilization and cesarean 

section, the limited use of reversible methods other than the pill and a lack of informed 

choice.  I asked interview subjects involved in the political process about the political 

objectives of the law and received the following responses. 

The author of PL-209, Dr. Eduardo Jorge (Deputado Federal/SP), had several 

objectives.  He wanted to make the offer of family planning mandatory within SUS and 

thereby oblige the government to offer these services.  He also sought to increase the use 

of methods other than sterilization, decrease the use of sterilization and the incidence of 

abortions.  Dr. Jorge takes the position that sterilization is an individual right; those who 

want sterilizations should be able to get them. 

Jaqueline Pitanguy (CEPIA) told me that the objectives of the law were to 

eliminate the abuses and situations that invite abuse of sterilization.  For example, the 

unavailability of free sterilization procedures through SUS encourages the exchange of 

votes for sterilization; it is hoped that making sterilization available through SUS will 

help to alleviate this abuse.  Another objective was to ensure that contraceptive users 

make an informed decision about use; the 60-day waiting period aims at improving 

informed choice.  Other objectives included separating sterilization from cesarean section 

and reducing the number of cesarean section births; the time of birth restriction is an 

effort to attain these objectives. 

Dr. Ana Maria Costa (UnB; Co-author PAISM) sees the law as an effort to break 

the culture of sterilization.  For example, the 60-day waiting period means that people 

must decide if they still want the procedure after they have learned about other methods.  

Elcylene Leocadio (Ministério da Saúde) considers the law to have two objectives: to 

decrease the use of cesarean section and its use in conjunction with sterilization and to 

increase the use of reversible methods.  Lucia Souto (Deputada Estadual/RJ) believes the 
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law is an effort to bring sterilization out of its clandestine existence and to make it 

visible. 

 

THE LAW ON THE BOOKS 
 

CF/88: Article 226, Paragraph 7 
 

The right to use contraception was not specifically addressed by Brazilian law 

prior to the promulgation of CF/88; contraceptive use was neither explicitly permitted nor 

explicitly prohibited.  The federal government’s permissiveness in allowing organizations 

like BEMFAM to offer family planning services suggests a de facto right to use 

contraception since at least 1965 with little or no government regulation of contraceptive 

provision and use.  The widespread use of the pill, distributed by pharmacies without a 

prescription and without a doctor’s advice, is partially attributed to the laissez-faire 

approach historically taken by the Brazilian government.   

CF/88 Article 226 Paragraph 7 clarified the legal status of contraception by 

recognizing an explicit right to use contraception:   
 

Based on principles of human dignity and responsible 
parenthood, family planning is the couple’s free choice,180 
with the State to provide the educational and scientific 
resources for the exercise of this right, and being prohibited 
any form of coercion on the part of official or private 
institutions (my translation) (CF/88 Art. 226, para.7). 

 
Many of the rights set forth in CF/88 are not self-effectuating; enabling legislation 

must be enacted before the rights can begin to exist in practice.  The Brazilian Congress 

has passed several important pieces of enabling legislation related to health care and 

family planning.  These laws include the Lei Orgânica da Saúde181 (Law 8.080/90), the 

first step toward actualizing SUS, and the Lei de Planejamento Familiar182 (Law 

                                                 
180 Note that the constitutional right to family planning belongs to the “couple” not to individual men or 
women. 
181 Organizational Health Law. 
182 Family Planning Law. 
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9.263/96) including Article 10 legalizing and regulating sterilization.  The enactment of 

laws like these was a necessary first step toward actualizing constitutional rights.  The 

laws place responsibility on the Ministério da Saúde to administer SUS and its family 

planning component, to issue guidelines in the form of portarias183 and to distribute 

funding for program implementation.   

 

Law 9.263/96: The Family Planning Law 
 

The Brazilian Congress passed Law 9.263/96, the enabling legislation for Article 

226, paragraph 7 of CF/88 in 1996.  Chapter I of the law addresses family planning.  

Article 1 states that family planning is the right of every citizen.  Article 2 defines family 

planning as those activities of fertility regulation by a woman, a man or a couple that 

guarantee the right to limit or increase the number of children.  A single subsection to 

Article 2 prohibits activities used for purposes of population control.   

Article 3 states that family planning is an integral part of complete and holistic 

health services for women, men or couples.  A single subsection to Article 3 mandates 

that SUS provide throughout its entire network of facilities a program of holistic attention 

to health that includes contraceptive services.  Article 4 requires that family planning be 

oriented toward preventive and educational activities and guarantees equal access to 

available information, means, methods and techniques for fertility regulation.  A single 

subsection to Article 4 mandates that SUS provide training with an emphasis on technical 

training aimed at promoting the provision of reproductive health services.   

Article 5 states that it is an obligation of the state, through SUS and in conjunction 

with the educational system, to provide the conditions and informational, educational, 

technical and scientific resources that will assure the free exercise of the right to family 

planning.  Article 6 permits both public and private institutions to provide family 

planning services in accordance with the law and SUS regulations.  Article 7 permits the 

                                                 
183 A document issued by a governmental entity setting forth an administrative act within the competence 
and jurisdiction of such entity. 
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direct or indirect participation of foreign organizations in family planning activities 

subject to authorization, oversight and control by SUS.   

Article 8 states that human clinical trials involving fertility regulation will be 

permitted only with prior authorization and subject to oversight and control by SUS.  

Article 9 guarantees the offer of all scientifically accepted methods and techniques of 

contraception that do not pose a threat to life or health and guarantees the free choice of 

method.  A single subsection requires medical evaluation and accompaniment and the 

provision of information about risks, advantages, disadvantages and efficacy of methods.  

Article 10 addressing sterilization is discussed below.   

 

Article 10: Legalizing and Regulating Sterilization 
 

Article 10 of Law 9.263/96 addresses sterilization.  Both men and women are 

permitted to undergo voluntary sterilization provided: they are competent; they are either 

over the age of 25 or have at least two children; and, a period of 60 days has passed since 

they first manifested their desire to undergo the procedure (Art. 10, sec. I).  Sterilization 

candidates are to receive access to family planning services and contraceptive counseling 

from a multi-disciplinary team during the 60-day waiting period (id).  Sterilizations are 

also permitted in cases where the life or health of the woman is at risk, or where future 

conceptions pose a risk, providing that two doctors certify the qualifying circumstances 

in writing  (Art. 10, sec. II).   

The law requires execution of a written consent form signed after the patient has 

been informed of the risks, side effects, irreversible nature of the procedure and 

reversible contraceptive options (Art. 10, sec. II, para. 1).  The procedure is prohibited at 

the time of childbirth or abortion, except in cases of proven necessity due to successive 

prior cesarean section births (Art. 10, sec. II, para. 2).  If the person seeking sterilization 

is married, both spouses must expressly consent (Art. 10, sec. II, para. 5).  SUS must be 

notified of all surgical sterilizations performed (Art. 11).  Only health care providers who 
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offer all of the means and methods of reversible contraception will be authorized by the 

SES184 to perform sterilizations (Art. 14).   

Chapter II of the law discusses crimes and penalties.  It is a crime to perform a 

sterilization other than in accord with the provisions of Article 10 of the law (Art. 15).  

The punishment is two to eight years imprisonment and a fine (id).  The punishment is 

increased by one-third if the sterilization is performed at the time of delivery or at the 

time of an abortion (id. at sec. I) or if it is performed at the time of a cesarean section 

birth indicated exclusively as a means to obtain a sterilization (id. at sec. V).  A penalty 

of six months to two years imprisonment and a fine is authorized for doctors who fail to 

notify the proper authorities of sterilization procedures performed (Art. 16). The law also 

authorizes a penalty of one to two years imprisonment and a fine for anyone who requires 

certification of sterilization for any reason (Art. 18).   

 

THE LAW IN ACTION 
 

The author of PL-209, Dr. Eduardo Jorge (Deputado Federal/SP), acknowledged 

that the grant of a universal right creates an infinite demand for family planning services 

and that Brazil cannot provide such services to everyone in need of them.  Government 

health agencies (Ministério da Saúde, SES and SMS) must determine service provision 

priorities.  Dr. Jorge admitted that although the law is universal, implementation would 

be incremental.  Lucia Souto (Deputada Estadual/RJ), who initiated the CPI in Rio de 

Janeiro, noted that implementation of the law will require efforts by the Ministério da 

Saúde to disseminate information about the right to family planning (i.e., to inform the 

public of their right to select a method) and about the methods themselves including risks 

and side effects.  It will also require adequate provision of family planning services by 

SES and SMS.   

 

 

                                                 
184 Secretaria Estadual de Saúde; State Secretary of Health. 
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Ministério da Saúde 
 

The Ministério da Saúde did not actively promote implementation of Law 

9.263/96 and the federal government did little following adoption of CF/88 or 

promulgation of Law 9.263/96 to regulate, control or finance family planning services 

within SUS.  The August 1997 vote reincorporating Article 10 into Law 9.263/96 

triggered a 90-day period for the Ministério da Saúde to issue administrative guidelines 

for implementation of the family planning law.  On November 20, 1997, the Ministério 

issued Portaria No. 144 placing surgical sterilization on the list of procedures for which 

reimbursement is authorized by SUS.  This represented a very important first step toward 

facilitating the implementation of the public offer of sterilization services.  The portaria is 

just two pages long; it paraphrases the language of the law but does not set forth 

administrative guidelines or regulations for its implementation.  The portaria contains two 

forms: an application for institutions requesting accreditation to provide sterilization 

services and a form for reporting procedures performed.   

Health care administrators at the state and local level responsible for direct 

implementation of the new law complained that Portaria No. 144 was issued primarily to 

comply with the 90-day rule and did not provide the type of detailed guidance needed 

(Dr. Tizuko Shiraiwa/SES/RJ).  In response, a meeting was held in Brasília in April 1998 

aimed at involving a broad spectrum of people and organizations in the production of 

more complete Ministério da Saúde guidelines for legal sterilizations.185  Publication of 

the final version of the report from the meeting was delayed due to the controversy 

involving the time of birth restriction found in the law.  The Ministério da Saúde was still 

working on publication of final guidelines for the implementation of surgical 

contraception as of April 2000 (Elcylene Leocadio, Ministério da Saúde). 

The Ministério da Saúde issued Portaria No. 48 on February 11, 1999.  Article 4 

of Portaria No. 48 sets forth the situations pursuant to which a surgical sterilization may 

legally be performed; Article 4 is taken almost verbatim from the text of Law 9.263/96.  

                                                 
185 Those present included representatives of the Ministério da Saúde, SES and SMS from around Brazil, 
hospitals, FEBRASGO (national ob/gyn organization), representatives of obstetric nurses, the CNDM, 
feminist NGOs, CRMs (Conselhos Regionais de Medicina; Regional Medical Councils), university 
professors, The Population Council, Pathfinder International, USAID, UNFPA, and WHO. 
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However, at Paragraph IV, parágrafo único,186 Portaria No. 48 expands on the language 

of the law to create a specific rule governing the restriction on time of birth sterilizations.  

Law 9.263/96 prohibits sterilizations at the time of birth or at the time of an abortion 

unless there is medical indication based on successive cesarean section births.  The time 

of birth restriction was the subject of criticism and disagreement about the proper 

definition of  “time of birth”.  Portaria No. 48 does not define “time of birth”; instead it 

sets forth a 42-day post-partum restriction on performing sterilizations.  The Ministério 

da Saúde’s adoption of a 42-day post-partum rule establishes an arbitrary but easily 

identifiable cut-off date for the prohibition on time of birth sterilizations.  The 

interpretation of the prohibition by the Ministério fails to address criticism directed at the 

time of birth restriction including the fact that the time of birth is a medically opportune 

time to perform a sterilization and the fact that requiring women to return to the hospital 

for an interval sterilization raises the costs of the procedure for both the woman and the 

public health care system. 

Several of the persons I interviewed commented on Ministério da Saúde plans to 

purchase contraceptives and distribute them to SES.  Elcylene Leocadio (Ministério da 

Saúde) told me in April 2000 that work continued on the project to purchase 

contraceptives.  The program was mentioned in the press in 2001 in newspaper articles 

that discussed the ongoing efforts by the Ministério da Saúde to centralize the purchase of 

contraceptives and distribute them to states and municípios to ensure that methods are 

available through SUS (O Globo, Jan. 28, 2001; O Estado de SP, Jan. 26, 2001).  I do not 

have information on the success of the program. 

 

Secretaria Estadual de Saúde 
 

The creation of SUS and the decentralization of health care administration from 

the federal to the state and local levels means that implementation of the family planning 

law is largely within the purview of SES and SMS.  Employees at the SES/RJ including 

Dr. Tizuko Shiraiwa, the Director of the Women’s Health Program, were kind enough to 

                                                 
186 A single subparagraph. 
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participate in interviews and to invite me to observe their efforts to implement the family 

planning law.  Dr. Shiraiwa told me that the SES must credential providers (public and 

conveniados187) who wish to offer sterilization services before the provider can receive 

SUS reimbursement for procedures performed.  During the summer of 1998, her 

department was developing procedures for evaluating proposed services, for evaluating 

the level of professional training required and for evaluating how to guarantee access to 

reversible methods.  She was concerned because the law mandates that providers provide 

access to all reversible methods; from personal experience she knew that the SES/RJ had 

not received diaphragms from the Ministério da Saúde to pass on to SMS for three years!  

The SES/RJ had received inquiries from a few municípios seeking credentialization.  Dr. 

Shiraiwa believed that other municípios (e.g., SMS/RJ) were not planning to offer 

sterilization services.  

One of the first steps taken by the SES/RJ was to send a copy of the family 

planning law to all 91 municípios in the state and ask them to begin a dialogue about the 

offer of family planning services.  The municípios were told that facilities must be 

accredited and can offer sterilization services only if they offer all reversible methods.  

The SES/RJ also began to work with medical schools to encourage them to teach medical 

students not only the necessary clinical information about contraceptive methods but also 

to teach them about the provisions of the law and about patients’ rights and patient 

autonomy. 

The SES/RJ instituted a program in family planning to train health care 

professionals in all 91 municípios.  I attended three training sessions in São Gonçalo in 

August 1998.  São Gonçalo is a suburb located on the periphery of Rio de Janeiro about a 

45-minute drive from downtown Rio.  It is one of the largest municípios bordering Rio de 

Janeiro with over 800,000 inhabitants, most of them poor.  When I mentioned to 

Carioca188 friends that I was going to São Gonçalo they commented that they had lived in 

Rio their whole lives, had never been there and had no intention of ever going there; they 

warned me to be careful.  This was no surprise as several of the suburbs of Rio in which 

predominantly poor persons live are considered by the middle and upper classes to be 

                                                 
187 Private health care providers operating under contract with the government. 
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very dangerous places.189  I went to São Gonçalo on three separate occasions to observe 

family planning training classes for health care professionals.190  The classes were held in 

a Posto de Assistência Médica (“PAM”).191 

Participants in the training were given a set of materials entitled Family Planning 

Training.  The Director of the Women’s Health Program for São Gonçalo and Dr. 

Shiraiwa (SES/RJ) made some opening comments about the limited offer of family 

planning in the município, the great demand for such services and that the goal of the 

training was to improve the availability of family planning services.  The class was 

divided into three groups for group exercises on conception, contraception, sexuality and 

gender.  A presentation was made using an overhead projector to display statistics 

showing the high rate of cesarean section births and the relationship with sterilization.  A 

discussion followed about the need to lower cesarean section birth rates, fully inform 

women about the use of sterilization and improve the offer of and medical 

accompaniment for reversible methods.  I spoke with the Coordinator for Collective 

Health in São Gonçalo during the break.  She told me that the biggest challenge remains 

overcoming the resistance of ob/gyns to participate in improving the offer of family 

planning.  She noted that doctors were invited to attend the training but that only one or 

two were present. 

Many visual aids produced by BEMFAM were used at the second training session 

to teach the health care professionals about all available contraceptive methods, how they 

work to prevent conception, how they are used, the side effects and counter-indications, 

failure rates and to address common misperceptions about particular methods (e.g., that 

the IUD causes cancer).  The participants seemed to have a general familiarity with the 

                                                                                                                                                 
188 A person born or living in Rio de Janeiro. 
189 I never felt in any danger during my visit to São Gonçalo but I did observe a lot of trash including large 
piles of it just off the road, empty lots, corrugated metal shacks, half constructed and then abandoned 
buildings, sickly looking horses, cows and dogs in the streets, one main paved road with dirt roads 
intersecting it and the smell of raw sewage, particularly at low tide. 
190 On two of the occasions, a VW Bus reading “Prefeitura (City Hall) de São Gonçalo – SUS” picked us 
up in downtown Rio.  The driver of the VW had us white knuckled all the way there as he swerved and 
careened along the freeway going 80 mph in very heavy traffic.  On the way home, he was asked to slow 
down; he took offense.  His response was to drive us all the way back to Rio in the slow lane at 30 mph 
with other cars honking at us and whizzing by.   
191 Medical Assistance Post. 
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methods but expressed significant interest in learning how to properly measure a 

diaphragm and insert an IUD.   

The third training session began with a short presentation on emergency 

contraception.  Next, a psychologist working for the SES/RJ gave an account of the 

history of pro-natalism, population control and family planning in Brazil.  She criticized 

BEMFAM, CPAIMC and the United States’ population control policies.  She presented 

the findings of the 1986 PNAD, the 1996 PNDS192 and the 1991 CPI conducted in Rio de 

Janeiro to establish a link between sterilization and cesarean section.  While discussing 

CF/88 Article 226, paragraph 7 and Law 9.263/96 including the provisions of Article 10, 

she commented that she does not consider sterilization a method but rather a physical 

“castration”.193 

The last speaker was the Director of the Women’s Health Program for São 

Gonçalo; she talked about the offer of family planning in São Gonçalo.  Four out of five 

PAMs had been offering some family planning services since 1995.  The main problems 

they had encountered were a shortage of certain sizes of diaphragms, availability of only 

one type of birth control pill, ability to offer patients only a dozen condoms each and 

unavailability of spermicidal jelly.  The speaker hoped that by working with SES/RJ they 

would be able to improve and expand the family planning services in the município.   

I was invited to observe Dr. Shiraiwa’s (SES/RJ) meetings with hospital 

administrators at the Hospital Geral de Nova Iguaçu194 in September 1998.  The hospital 

is located in Nova Iguaçu, a suburb on the periphery of Rio de Janeiro, about 45 minutes 

drive (in a different direction than São Gonçalo) from downtown Rio.195  Nova Iguaçu is 

another of the largest municípios bordering Rio de Janeiro with between 800,000 and 1 

million inhabitants, most of them poor.  I had heard of Nova Iguaçu only through what 

                                                 
192 Pesquisa Nacional Sobre Demografia e Saúde; National Demographic and Health Survey. 
193 I was invited to attend a meeting at SES/RJ in September 1998 to evaluate the training sessions in São 
Gonçalo.  The comments focused on limited participation by male health care workers, the need to mix 
interactive training with lectures and the fact that the copy of the family planning law used for the training 
was missing Article 10.  There was a consensus that it was inappropriate for the psychologist to express her 
personal opinion about sterilization being a castration.  It was likened to a doctor that tells his or her patient 
that the IUD is abortive.  It was agreed that a health care professional (whether during training of other 
professionals or in providing services) should not express his or her own opinions about methods as this 
undermines the concept of “free choice”.     
194 Nova Iguaçu General Hospital. 
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seemed like frequent media reports about crime and violence occurring there.  We met 

with Dr. Sandra who took us to visit the maternity ward.  It was visiting hour for the 

fathers; they all looked about 17 years old to me.  The pre-natal ward was filled with 

pregnant teenage girls.  I noticed there were many posters lining the walls of the hospital 

produced by the CFM,196 the Ministério da Saúde and the SMS promoting pre-natal care, 

vaginal birth and breast feeding.  There was also a notice dated January 20, 1998 that 

read: 
 

We inform our users that there is still no official law 
governing sterilization (tubal ligation).  We are waiting for 
the government to establish its official position since the 
reform has not been voted on.  We are only offering the 
service where another pregnancy would pose a risk to life; 
the service is free (my translation). 

 
I found the notice curious since the veto of Article 10 was overturned in August 1997.  I 

was at the hospital to observe not to interview so I did not get an opportunity to ask the 

hospital administrator about the notice. 

Hospital Geral de Nova Iguaçu did not offer any family planning services.  Dr. 

Shiraiwa held a meeting with Dr. Sandra in which they discussed implementing a family 

planning program.  They discussed the need to offer all contraceptive methods before the 

hospital could be accredited to offer sterilization services.  Dr. Shiraiwa emphasized the 

importance of reporting to SUS authorities all family planning services (especially 

sterilizations) performed to ensure the validity of the hospital data.  They discussed 

Article 10 of the family planning law and expressed concern over its age provision.  The 

age of 25 was considered too low given higher rates of psychological regret among 

younger women who are sterilized.  They agreed that the hospital would only offer 

sterilization to persons aged 25 who have two children noting that other persons could 

seek relief in the courts.  I find this comment interesting given that the data I collected 

does not reveal any evidence of women denied sterilizations seeking recourse through the 

courts.  The low-income level of most users of public health care services in Nova Iguaçu 

would make resort to the courts impossible.   

                                                                                                                                                 
195 This time a friendly and safe driver drove us in a brand new truck owned by SES/RJ. 
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Dr. Shiraiwa told me during a brief follow up conversation that her idea is to 

implement family planning services in SMS facilities so that later the SES/RJ can 

accredit these facilities to provide sterilizations even if the município does not want to 

implement Article 10 of the law.  She also informed me that the SES/RJ would not 

accredit facilities’ high-risk maternity wards unless they are also offering family 

planning.  These were ways to pressure municípios to offer family planning services 

according to the provisions of the law.   

I visited with personnel working at the SES/RJ again in April 2000.  Dr. Shiraiwa 

told me that the ongoing project to provide family planning training to health care 

professionals working in the municípios was temporarily on hold.  This was due to the 

Ministério da Saúde plan to purchase and distribute contraceptives.  The Ministério had 

requested information from the SES/RJ for all 91 SMS; does the município have a family 

planning program, and if so, what is the inventory of methods.  She was working on 

responding to the Ministério’s request to ensure that all municípios in Rio de Janeiro state 

would receive needed contraceptive supplies.  She indicated that after responding to the 

request for information, the SES/RJ would return to the family planning training project.   

Dr. Shiraiwa told me that in response to requests from municípios for 

accreditation, the SES/RJ was sending out a kit with information about how to set up a 

family planning program and telling the SMS that they have six months to implement the 

program.  The SMS were also told that they would only receive reimbursement from SUS 

if they were actually providing family planning services as required.  Dr. Shiraiwa 

intended to send an oversight team to individual municípios to make sure that family 

planning programs were operating in accordance with the law.  

Employees of the SES/SP invited me to observe several events held in April 2000.  

The first was a full day seminar put on by the Women’s and Adolescent Health Program 

and attended by several hundred people.  The only item I observed directly related to 

family planning was a display showing a picture of and presenting a description of 

contraceptive methods including: condom, female condom, spermicidal jelly, the pill, 

                                                                                                                                                 
196 Conselho Federal de Medicina; Federal Medical Council. 
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IUD, diaphragm, injections and emergency contraception.197  The next day at the 

Hospital Maternidade Leonor Mende de Barros,198 I observed a training session for health 

care professionals on adolescent health.  It was pointed out during the discussion of 

family planning that São Paulo, a city of over 15 million people, was offering family 

planning services at only six health centers.  I observed group exercises with adolescents 

the following day at the Hospital das Clínicas.199  One of the sessions focused on 

contraception.  The class was divided into groups and each group was assigned a method.  

The group had to teach the rest of the class about how the method works, how it is used 

and what the advantages and disadvantages are.  I was supposed to interview Dr. 

Albertina Duarte Takiuti (Director, Women’s Health Program, SES/SP) after the class 

but, as had occurred on other occasions, the interview had to be cancelled.   

 

Secretaria Municipal de Saúde 
 

I interviewed Diana Valledares (SMS/RJ) in July 1998.  I asked her what the 

SMS/RJ had done to implement the law.  She replied “nothing”.  She explained that the 

non-implementation was a political choice; the SMS/RJ wanted access to sterilization to 

remain difficult and at the same time to improve the offer of reversible methods.  The 

SMS/RJ had been offering reversible methods of birth control since 1991 and in 1998 had 

75 basic health centers offering family planning programs.  The SMS/RJ offered a 

program to train professionals to work with family planning services and offered courses 

educating women about reversible contraceptive methods.  Ms Valledares pointed out 

that municipal facilities do not officially offer sterilization services but that sterilizations 

may be occurring at the time of birth in conjunction with a cesarean section under semi-

clandestine circumstances.  Dr. Tizuko Shiraiwa (SES/RJ) told me in July 1998 that Rio 

de Janeiro was not among the municípios that had expressed an interest in receiving 

accreditation to offer sterilization services.   

                                                 
197 The display did not include hormonal implants, e.g., Norplant™. 
198 Leonor Mendes de Barros Maternity Hospital. 
199 Clínicas Hospital. 
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I conducted a follow up interview with Ms Valledares in June 2000.  She 

informed me that the SMS/RJ had started to organize the offer of sterilization services 

because the law mandates that it do so.  She expected to have sterilization services in 

place and hoped to have 80 basic health centers offering family planning services by the 

end of the year.  I was not able to find out from her whether the change in policy 

regarding the offer of sterilization services was a response to pressure tactics by the 

SES/RJ. 

Dr. Paulo Marcus (SMS/SP) in a June 2000 interview told me that SMS/SP is not 

implementing the law and that he is being questioned by the SES/SP regarding the non-

implementation.  Dr. Marcus informed me that since 1986 some public facilities in São 

Paulo have offered family planning services.  São Paulo passed a local ordinance 

mandating the provision of free sterilization services at municipal hospitals in 1995 and 

has since offered sterilization services at some facilities.  The municipal ordinance sets 

forth eight variables for the doctor to consider in making the final decision on eligibility 

for the procedure.200  Patients showing up at a public facility seeking sterilization who 

appeared to meet the criteria were required to attend group meetings and learn about 

other methods.  If the person still wanted a sterilization, they were sent to a municipal 

hospital that offered the service and required to attend additional family planning classes.   

Dr. Marcus (SMS/SP) noted that initially there was significant interest in the free 

sterilization program but when people found out about the eligibility criteria and required 

classes the demand dropped off.  Dr. Marcus has never heard of lawsuit being filed 

challenging the municipal law which (at the time of his interview) had been in force for 5 

years.  Dr. Marcus informed me that a 1997 change in municipal policy worked to the 

detriment of preventive care and the offer of family planning declined.  For example, in 

the north of the city of São Paulo there were 20 active family planning programs; after 

1997 this declined to just three. 

 

                                                 
200 The factors include: minimum age; minimum number of living children; family history of genetic 
disease; a history of fetal malformation; socio-cultural indicators; psychiatric indicators; the age of 
youngest child; and, the duration of marriage. 
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Ministério Público 
 

CF/88 assigns to the Ministério Público a series of “institutional functions” 

including the obligation to protect “serviços de relevância pública”201 (CF/88 Art. 129, 

sec. II).  “Ações e serviços de saúde”202 are specifically defined as “serviços de 

relevância pública” (CF/88 Art. 197).  The Ministério Público is authorized to get 

involved in any matter involving health and has had some success filing lawsuits seeking 

government compliance with existing laws (Camargo Ferraz and Vasconcellos e 

Benjamin 1992).  None of the persons I interviewed had ever heard of a lawsuit seeking 

to force the government to offer family planning services as required by law.  Carlos 

Alberto Salles (Ministério Público do Estado de São Paulo) suggested that it is 

theoretically possible for the Ministério Público and the judiciary to play a role in forcing 

reforms in the public health care system but that it is not possible in practice given that 

the judiciary lacks the means to enforce such decisions.     

The most commonly cited examples of successful lawsuits (cited by numerous 

interviewees) are cases involving provision of AIDS drugs to individual litigants.  The 

Ministério Público do Estado de São Paulo (“MP/SP”)203 pursued and won cases on 

behalf of individuals based on legislation that mandated the state to provide AIDS 

medications.  The cases show that the Ministério Público can be effective in pursuing 

individual interests in health care matters.  No collective cases of this type have been 

pursued and the outcome is questionable.  The judiciary prefers cases involving 

individuals; it leaves policy decisions to the executive and legislative branches; and, has 

no way of enforcing the provision of health related services to all those in need of such 

services.  The individual cases promote programmatic changes that benefit persons other 

than those directly involved in the litigation but it is only the actual litigants that have the 

legally enforceable right to the health care services ordered by the court. 

A side effect of the AIDS cases, according to Eduardo Jorge (Deputado 

Federal/SP) is that São Paulo state and municipal health care administrators were forced 

to take money away from other programs to be able to buy and distribute the AIDS drugs 

                                                 
201 Services of public significance. 
202 Health activities and services.  
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as ordered by the court.   Otavio Gallotti (Justice STF) raised the same point noting that 

in such cases the government is ordered to provide the required health care services to 

particular individuals able to access the legal system but that this may serve to divert 

resources away from hundreds of others in need.   

I learned of several examples of Ministério Público involvement in contraception 

related matters.  Dr. Tizuko Shiraiwa (SES/RJ) told me of a situation in Barra Mansa 

located in the interior of Rio de Janeiro state.  A doctor was offering women sterilizations 

at the time of birth.  One woman who had orally agreed to the procedure at the time later 

filed a complaint against the doctor with the Ministério Público.  The complaint alleged 

that the woman had not been advised of the family planning law and argued that the time 

of birth is not an appropriate time to make a decision about sterilization.  The Ministério 

Público initiated an inquérito civil.204  Dr. Shiraiwa was not aware of the outcome of the 

legal proceeding but she did know that there was a political response by the SMS in Barra 

Mansa.  The SMS immediately began work to develop a family planning program, to buy 

methods and to offer sterilizations according to the law.  Thus, the Ministério Público’s 

initiation of an inquérito civil in response to a complaint about health care practices not in 

conformance with the law triggered a political response that is likely to improve public 

access to contraceptive methods in that município. 

The prefeito205 of Bocaiuva do Sul, a município in metropolitan Curitiba in 

Paraná state, issued a decree in 1997 banning the sale of condoms and other 

contraceptives in the city.  He claimed the measure was aimed at increasing the city’s 

population in order to qualify for a greater share of federal funding.  Under pressure from 

the Câmara dos Vereadores and local citizens and under threat of a lawsuit by the 

Ministério Público challenging the constitutionality of the decree, the mayor revoked the 

decree.  It was in effect for only one week (O Globo, Nov. 21, 1997; O Estado de SP, 

Nov. 21, 1997). 

Corruption in the form of the diversion or embezzlement of health care funding is 

thought to be fairly common at the local level.  I was told of several instances where the 

                                                                                                                                                 
203 Public Ministry for the state of São Paulo. 
204 Civil Inquiry. 
205 Mayor. 
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Ministério Público became involved in prosecuting such wrongdoing.  Prosecutors 

working at the Ministério Público told me that this type of case fits well within the 

traditional role of criminal prosecution exercised by this institution.  The investigation of 

the former mayor of São Paulo, Cezar Pitta, by the Ministério Público do Estado in 2000 

in response to accusations that he offered sterilizations in exchange for votes suggests 

that the institution could be instrumental in discouraging a common occurrence that is 

now clearly illegal under the family planning law. 

The evidence suggests increasing activity by the Ministério Público in health care 

and contraception related matters.  Such cases can result in court orders mandating the 

government to provide health care services to individual litigants but are unlikely to be 

successful in forcing major reforms in the health care system.  The strengthening of the 

Ministério Público since 1985 and the visible results in cases in which it has become 

involved suggests that it could play an instrumental role over time in encouraging 

implementation of the law and enforcing provisions designed to prevent abuses. 

 

Slow and Partial Implementation 
 

The decentralization of health care administration from the federal to the state and 

local level mandated by CF/88 means that implementation of the family planning law is 

largely within the purview of SES and SMS.  A general lack of resources, administrative 

resistance and institutional limitations on enforcing the law suggest that implementation 

is likely to be uneven across states and municípios.  The extent of increased access to 

family planning, especially for the poor, will depend on how well SUS is able to 

incorporate family planning and sterilization services into a system that already suffers 

from an inability to meet high demand for public health care services.  The situation is 

exacerbated by the fact that neither CF/88 nor Law 9.263/96 contain explicit funding 

provisions; the sources of funding to support the expansion of family planning services 

are set forth in CF/88 but neither the constitution nor the law guarantee the level of 

funding. 
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Interviews with employees of the SES/RJ and observation of their efforts to work 

with municípios to push forward implementation of the law suggest that the Women’s 

Health Program at the SES/RJ is taking steps to educate municipal health care 

administrators and health care professionals about the law and how to implement family 

planning services.    SES/RJ also plans to use administrative pressure tactics and 

increased oversight of local providers to make sure that family planning programs are 

operating in accordance with the law.  The process is moving forward slowly and has 

been only partially successful.  It is clear that the SES/RJ has the resources to address 

only one matter at a time as evidenced by the putting on hold of the training program for 

health care professionals in order to respond to Ministério da Saúde requests for data 

related to the Ministério’s efforts to provide contraceptive methods to the states.   

A significant impediment to successful implementation is administrative 

resistance at the municipal level.  Dr. Shiraiwa (SES/RJ) was convinced that some 

municípios had no intention of offering sterilization services while others were ignoring 

the law altogether and continuing to offer sterilizations in conjunction with cesarean 

section births.  Her suspicions were confirmed by information gathered from SMS in both 

Rio de Janeiro and São Paulo.  The initial resistance in Rio de Janeiro was a political 

choice favoring reversible methods over sterilization.  The resistance in São Paulo 

seemed to stem more from dissatisfaction with the mandates of the federal law and a 

willingness to continue operating under a conflicting local ordinance.  The non-

implementation of sterilization services at the municipal level (where service provision is 

concentrated under SUS) could result in very limited availability of legal sterilization 

services in public hospitals.  This would leave provision of these services to the private 

sector and encourage the continued use of semi-clandestine procedures in public 

facilities.  In either case, the government’s ability to oversee these services would be 

limited.  
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CONCLUDING REMARKS: REPRODUCTIVE RIGHTS AND SOCIAL 
CONTROL 
 

The reproductive rights philosophy espoused by Brazilian feminists embraces 

reproductive freedom and individual choice; the use of contraception is a woman’s right 

and should be the free choice of the individual.  Brazilian feminists are critical of the use 

of contraceptive methods to control women’s bodies for political ends.  They favor a 

micro-level approach focused on women’s well being and the guarantee of individual 

women’s reproductive rights. 

The political stance of feminist NGOs during the legislative process leading to 

Article 10 of the family planning law was one favoring legalization and regulation of 

sterilization.  The efforts of feminist NGOs to guarantee an individual right to 

sterilization at the age of majority, although unsuccessful, coincide with the individual 

choice approach.  The push for an individual right to sterilization at the age of majority is 

consistent with an objective approach to women’s rights that vests decision-making 

power in the woman seeking sterilization.  In other respects, Brazilian feminists have 

strayed from the individual choice philosophy; some of the regulations found in the law 

appear less concerned with individual choice than with political objectives.   

The law sets up behavioral guidelines for institutions, doctors and women in an 

effort to bring about desired social changes, in particular, changes in the interventionist 

pattern of reproductive health care that has evolved in Brazil.  The opposition to 

particular methods or particular ways of employing them is not consistent with an 

objective approach to women’s rights; it reflects the value judgments of political elites 

and represents a top down approach to resolving perceived problems in sterilization 

service delivery and utilization.  For example, a complete ban on time of birth 

sterilizations takes decision-making power away from both women and their doctors with 

respect to the timing of a sterilization procedure.  The restriction is in fact aimed at 

making it more difficult to get sterilized in an effort to reduce high rates of cesarean 

section and sterilization.  In essence, the provision takes away individual women’s rights 

in an effort to influence the aggregate behavior of women.   
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The reasoning behind the time of birth restriction seems to me to be similar to the 

reasoning attributed to the medical profession generally with respect to the treatment of 

female patients.  It incorporates the bias that Brazilian women are not qualified to decide 

for themselves.  Feminists critique the medical profession for employing this bias in the 

practice of medicine, particularly in the offer of family planning services.  Doesn’t 

feminist support for a complete ban on time of birth sterilizations derive from a similar 

bias?  Isn’t this a way of telling women that they cannot be trusted to make the “right” 

decision about sterilization even after waiting 60 days and learning about reversible 

methods?  Isn’t this a way of controlling women’s bodies in an effort to attain political 

objectives (a decrease in the rates of sterilization, a decrease in the rates of cesarean 

section and the dissociation of sterilization and cesarean section births)?  Aren’t the 

feminists engaging in behavior similar to that which they condemn, i.e., controlling 

women’s bodies for a political purpose?   

The reason I was often given when I asked about the need for the time of birth 

and other restrictions found in the law is that Brazilian reality demands such restrictions.  

This seems to me to present a dangerous slippery slope in which using “reality” to justify 

restrictions could be used in all kinds of situations to justify laws that infringe women’s 

rights.  Didn’t the population control advocates use a similar argument?  In the case of 

the population control advocates, feminists critiqued the control of women’s bodies to 

promote fertility decline.  What about controlling women’s bodies to remedy a perceived 

social ill?  Do the ends justify the means?  How does one determine where to draw the 

line?  The reality argument raises the concern that the use of the law to control women’s 

behavior in ways that infringe on women’s rights could have unintended consequences 

that present a greater threat to women’s health than would the absence of such 

restrictions. 

The prohibition on time of birth sterilizations takes away both the doctor’s and the 

patient’s discretion to make a medically appropriate and informed decision about whether 

or not the procedure, in this individual’s case, is best performed at the time of birth. This 

prohibition has surfaced as the most controversial regulation in the law and has been 

severely criticized by the medical profession.  The prohibition prevents performing 

sterilizations at a medically opportune time for doing so.  Instead of performing the birth 
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and the sterilization together, the woman must undergo the sterilization during a separate 

surgical procedure.  The requirement that women return to the hospital for an interval 

sterilization increases the costs of the procedure for both the woman and the public health 

care system. 

The feminists sought a complete ban on time of birth sterilizations but the law 

contains an exception to the prohibition; time of birth sterilization is permitted in cases of 

necessity due to prior successive cesarean section births.  The prohibition on time of birth 

sterilizations appears aimed at undoing the relationship between sterilizations and 

cesarean section births.  The provision permitting time of birth sterilizations following 

successive cesarean section births may encourage the continued use of unnecessary 

cesarean sections in order to qualify women for legal time of birth sterilizations.  The 

time of birth restriction could result in continued use of sterilization in conjunction with 

the cesarean sections, could promote the continued clandestine use of sterilization and/or 

could place such severe restrictions on access to sterilization that, in the absence of 

available alternatives, overall access to contraception would decrease.
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CHAPTER FIVE: CONSUMER SAFETY: GOVERNMENT 
APPROVAL OF DRUGS AND MEDICAL DEVICES AND 

PRODUCTS LIABILITY LITIGATION 

 
This chapter examines the legal rights of women who use contraceptive 

technologies as consumers of those technologies.  It examines one aspect of the Brazilian 

legal order; the law as it relates to consumer safety.  The chapter discusses two areas of 

law that protect consumers of contraceptives: federal government approval of new drugs 

and medical devices and products liability litigation.  These two areas of law are designed 

to increase the likelihood that only safe and effective contraceptives that are free from 

defects reach consumers.  The laws do so by giving the federal government the authority 

to make a threshold decision regarding a contraceptive technology’s safety and efficacy 

and by holding importers, manufacturers and sellers of contraceptives strictly liable206 for 

harm caused to consumers by defective products.   

The chapter analyzes whether consumer safety laws and associated legal 

processes affect the provision and use of contraceptive technologies, and if so, how.  Lax 

enforcement of prescription drug laws, the use of legal processes to prevent access to or 

discourage the use of particular methods and the psychological effect of mass tort 

litigation suggest institutional difficulties that undermine efforts to implement an 

effective contraceptive policy.  The Norplant™ example reveals how a government 

administrative process designed to protect consumers can be manipulated by a relatively 

small group of politically motivated actors.  The chapter concludes with a look at the 

influence of American law on consumer safety in Brazil.   

 

FEDERAL GOVERNMENT APPROVAL OF DRUGS AND MEDICAL DEVICES 
 

This section examines the role of the Brazilian federal government in protecting 

the health and safety of women using modern contraceptive methods.  The executive 

branch of the federal government is charged with regulating the importation, manufacture 

                                                 
206 Liability without fault. 
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and sale of contraceptive technologies.  The executive branch delegated this 

responsibility to a federal regulatory agency called DIMED.207  The ANVS208 replaced 

DIMED in 1999.  Brazilian law mandates a series of requirements that must be met 

before the federal government can issue approval permitting the marketing of a 

contraceptive technology to the general public.  The government approval process serves 

as a barrier to the distribution and use of contraceptives that are not registered; it is illegal 

to release these products into the market.  The process directly regulates the behavior of 

developers, importers, manufacturers and sellers of a contraceptive technology.  The 

denial or cancellation of registration can succeed in cutting off the supply of the method 

under consideration making clandestine use more difficult. 

 

The Law on the Books: Registration of Contraceptive Technologies 
 

The 1985 abertura209 was accompanied by increasing acceptance of the modern 

concept of consumer protection that makes the state the protector of public health and the 

guardian of consumer rights (Eduardo and Miranda 1998).  CF/88210 assigned oversight 

of public health to SUS211 (CF/88 Art. 200).  A new federal regulatory agency to oversee 

public health was created by legislation in 1999; Law 9.782/99 created the ANVS, an 

independent federal agency linked to the Ministério da Saúde212 (Law 9.732/99 Art.3).  

The ANVS is an autarquia sob regime especial,213 the agency has administrative 

independence, financial autonomy and administrators are not subject to removal during 

their term in office (Law 9.732/99 Art. 3, pará. único214).  The ANVS is responsible for 

protecting the public health (Law 9.782/99 Art. 6).  One of many duties of the ANVS is 

the handling of the federal government registration procedure for the importation, 

manufacture and sale of drugs and medical technologies (Law 9.782/99 Art. 6; Art. 7, 

                                                 
207 Divisão Nacional de Medicamentos; National Medication Division. 
208 Agência Nacional de Vigilância Sanitária; National Agency for Health Oversight. 
209 Democratic Opening. 
210 1988 Constituição Federal; 1988 Federal Constitution. 
211 Sistema Único de Saúde; Unified Healthcare System. 
212 Ministry of Health. 
213 Specially regulated agency. 
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para. IX).  Brazilian law mandates that all drugs and medical devices must be registered 

with the ANVS in order to be sold in Brazil (id). 

There is often a significant time lag between the first efforts to develop an idea 

into a new contraceptive technology and receipt of the legal right to market the 

technology to consumers as a birth control method.  The new contraceptive must undergo 

a process of research and development during which the idea for the new contraceptive is 

tested and modified to create a product viable for human use.  The law requires clinical 

trials to show that the contraceptive is, within tolerable limits, safe and effective for its 

intended use and to evaluate side effects and counter-indications.  Human clinical trials 

cannot ensure that a new drug or medical device is 100% safe and effective for all users; 

few drugs or medical devices are.  The federal government, on behalf of consumers, 

weighs the costs and benefits of each new drug or medical device.  The ANVS must 

decide whether a threshold showing of safety and efficacy has been made.  The ANVS 

works to inform consumers of potential risks by requiring adequate warning labels. 

The legal right of Brazilian women to purchase contraceptive drugs and devices is 

limited to those that the ANVS has registered.  The ANVS’ primary responsibility is to 

ensure that unsafe or ineffective contraceptives do not reach consumers.  However, 

contraceptive technologies are controversial and politically sensitive and the approval 

process for contraceptives is sometimes subject to political pressures.  The usual 

investment risks associated with bringing a new drug or medical device to market are 

exacerbated when contraception is involved; these products are sometimes kept off the 

market for reasons not related to their safety or efficacy.  For example, the Catholic 

Church opposes modern contraceptive methods.  The Church is particularly concerned 

with methods like the IUD that it considers abortive.  Organized political opposition by 

the Catholic Church delayed approval of the IUD until 1984.  Segments of the Brazilian 

feminist movement oppose modern contraceptive methods like Norplant™ because they 

make women dependent on doctors.  Organized political opposition by the feminist 

movement derailed approval of Norplant™ in the 1980s.  The politicization of the 

                                                                                                                                                 
214 A single subparagraph. 
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registration process serves to delay or deny access by the general public to particular 

contraceptive technologies based on political rather than scientific considerations.   

 

The Law in Action: DIMED and the ANVS 
 

An executive branch agency called DIMED was the predecessor to the ANVS.  

DIMED administered the registration process in the 1980s and 1990s.  The legislative 

requirements for obtaining government approval of drugs and medical devices and other 

laws and regulations governing the sale of drugs have not historically been rigorously 

enforced by the Brazilian government.  Critics charged DIMED with failing to enforce 

federal legislation, in particular legislation governing human clinical trials, and suggested 

that researchers were able to act with impunity (Israel and Dacach 1993).  The ANVS is 

charged with improving enforcement of federal laws related to the registration process 

and more equitably administering this important task.  It is not yet possible to know 

whether the new institution will significantly change administration of the registration 

process for newly developed contraceptive technologies given the short time that it has 

existed. 

UNICAMP215/CEMICAMP216 initiated a study of Norplant™ in 1984 (Israel and 

Dacach 1993).  On June 8, 1984, researchers sent a letter to the director of DIMED 

informing him of the research project and submitted a document entitled Projeto de 

Estudo Clínico Colaborativo dos Implantes Norplant™217 (id).  The lead researchers sent 

a follow up letter to the Director of DIMED indicating which health centers were 

participating, the number of women expected to participate in the study (a total of about 

2,000), and the names of the coordinator at each center responsible for the study (id).  On 

August 10, 1984, the director of DIMED authorized the study (id).  The researchers 

subsequently sent documents indicating that additional clinics throughout the country 

would be participating in the research project and that additional women would 

                                                 
215 Universidade de Campinas; University of Campinas. 
216  Centro de Pesquisas de Doenças Materno-Infantis; Center for Maternal and Infant Diseases, Campinas, 
São Paulo. 
217 Project for a Collaborative Clinical Study of Norplant™ Implants. 
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participate in the clinical trials (id).  In all, 3,562 women participated in the 

UNICAMP/CEMICAMP study at various health centers around the country (id).  

A segment of the feminist movement opposed the use of Norplant™ as a 

contraceptive because it leaves women dependent on the doctor for removal of the 

implant (Israel and Decach 1993).  In the feminists’ view, this dependence is particularly 

problematic given the hierarchical power relationship between doctor and patient in 

Brazil.  Feminists also critiqued the handling of the clinical trials charging that women 

were not properly screened for health issues that make the use of Norplant™ 

inappropriate for them (id).  A new director of DIMED, sympathetic to the feminist view, 

cancelled the authorization for the Norplant™ study on January 22, 1986.  She based her 

decision on “a series of irregularities relative to the failure to observe the minimum 

required criteria for the realization of a study using human subjects” (DIMED, Portaria218 

no. 2, 22 January, 1986 (my translation)).  The specific problems cited included the 

failure to provide women with adequate consent forms, the use of different procedures at 

different health centers and charges that Norplant II™ was being tested without 

authorization (id).   

DIMED requested a parecer219 from the CFM220 regarding the Norplant™ clinical 

trials.221  The CFM issued a parecer condemning the Norplant™ study on February 20, 

1986 entitled Parecer Quanto à Pesquisa Clínica em Seres Humanos com o Produto 

Norplant™.222  The CFM found numerous irregularities including that the study was 

initiated without authorization, the failure to follow procedures required by law, the 

failure to use proper consent forms and unauthorized increases in the number of clinics 

and women involved.   

                                                 
218 Document issued by a governmental entity setting forth an administrative act within the competence 
and jurisdiction of such entity. 
219 Advisory opinion letter. 
220 Conselho Federal de Medicina; Federal Medical Council. 
221 Pareceres issued by the CFM and by state medical councils are discussed in greater detail in Chapter 
Six. 
222 Opinion Letter Regarding Human Clinical Trials of Norplant™. 
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CPAIMC223 implanted Norplant™ in 252 women and BEMFAM224 implanted the 

device in 52 women in Rio de Janeiro in 1985 (Israel and Decach 1993).  Researchers 

conducted a study in 1990 of the health status of the women in Rio de Janeiro who had 

participated in the Norplant™ clinical trials; the researchers interviewed 52 women in 

1990 and 1991 who had the device implanted under the skin of their forearms five years 

earlier (id).  Only one-half of the women interviewed knew they were participating in a 

study (id).  None of the 20 women smokers (38% of the interviewees) had been warned 

of the dangers of smoking while using hormonal birth control.  Nine of the women 

interviewed (17%) experienced no side effects; 33 of the women (64%) experienced the 

most common side effect, irregularity in the menstrual cycle (id).  The women who 

sought removal of the implant indicated that they encountered an unwillingness on the 

part of doctors to remove the implant unless they were experiencing serious side effects 

or stated that they wanted to get pregnant again (id). 

It is not perfectly clear exactly what transpired in Brazil with respect to efforts to 

perform human clinical trials of Norplant™ in the mid-1980s.  DIMED is generally 

accused of failing to rigorously enforce federal legislation related to the approval of drugs 

and medical devices and of failing to properly oversee human clinical trials.  It is 

generally believed that researchers in Brazil are able to act with impunity and to test 

drugs and medical devices with little government oversight.  Why did the 

UNICAMP/CEMICAMP researchers voluntarily place themselves under DIMED 

scrutiny?  It was suggested to me in interviews that the researchers were attempting to 

abide by the law but were not able to control how research was conducted at the various 

research centers around the country.   

Evidence from 1990-1991 from Rio de Janeiro suggests that the feminist critique 

of the clinical trials was deserved; there were troublesome aspects in how women were 

treated.  If the critique was aimed solely at improving the legal process then the primary 

goal appears to be protecting women’s health.  A logical course of action would consist 

of efforts to ensure that clinical trials of Norplant™ were conducted in conformance with 

                                                 
223 Centro de Pesquisa de Assistência Integral à Mulher e à Criança; Research Center for Holistic 
Assistance to Women and Children. 
224 Sociedade Civil de Bem-Estar Familiar; Civil Society for Family Well-Being. 
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the law.  Why then have there been no subsequent clinical trials?  Feminist opposition to 

Norplant™ as a birth control method suggests that the critique had another objective: 

preventing the registration of Norplant™.  Feminists may have used the problematic 

nature of human clinical trials in Brazil to their political advantage; they succeeded in 

keeping Norplant™ out of Brazil. 

The evidence also points to a lack of control by DIMED (and currently by the 

ANVS) over the sale of prescription drugs.  DIMED was responsible for determining 

whether a drug would be sold over-the-counter or only with a prescription.  Prescription 

drugs are broken down into two categories: red and black.  Drugs in the black category 

require that the consumer show the pharmacist a doctor’s prescription prior to purchase 

but the pharmacist is not required to keep a record of the prescription.  Drugs in the red 

category require that the consumer show the pharmacist a doctor’s prescription prior to 

purchase and that the pharmacist keep a record of the prescription.  The division of 

prescription drugs into two categories invites abuse; drugs in the black category including 

hormonal contraceptives can be sold as if they were over-the-counter medications. 

My own experience confirmed this.  I contracted poison oak just prior to 

departing California to spend a month performing fieldwork in Brazil.  The rash 

manifested and became severe while I was in Brasília.  I arrived in Rio de Janeiro about a 

week later on a Saturday and decided I had better go to the doctor.  I visited a 24-hour 

emergency clinic in Botafogo late on a Saturday night. I was seen by a young general 

practitioner.  He was very thorough taking my blood pressure, temperature and listening 

to my heart and lungs.  He looked at the extensive rash covering my legs and prescribed 

oral antibiotics and antihistamines.  The only instruction he gave was how many pills to 

take each day.  I was able to fill the prescription immediately as 24 hour pharmacies are 

common in Brazil.  I called the pharmacy and read the names and quantities of the 

medications from the prescription.  The delivery boy arrived at my friend’s apartment 

about 45 minutes later.  He sold me the medications without ever asking to see the 

written prescription.  I opened the bag and discovered that he had delivered only one pre-

packaged packet of each drug.  I was sold a package of 20 antihistamines (more than 

prescribed) and only 8 antibiotics, providing four rather than the prescribed ten-day 

course.  I have also observed the indiscriminate sale of two packs of tetracycline by 
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unauthorized sellers.  I have seen these packets of tetracycline for sale throughout Brazil 

sitting next to the gum and candy bars at open-air kiosks whose primary business is the 

sale of snacks and drinks. 

Data from the 1986 PNAD225 and 1996 PNDS226 show that most pill users in 

Brazil obtain the pills from pharmacies.  Many women obtain them without having seen a 

doctor or having obtained a prescription for the drug.  This is likely an important 

underlying cause of the high level of dissatisfaction with the pill and contributes to high 

discontinuation rates.  The lax operating procedures of Brazilian pharmacies result from 

an absence of government oversight and the government’s failure to enforce the law.  

Easy access to the pill without appropriate medical accompaniment serves to distort oral 

contraceptive use in Brazil.  For example, women smokers are often unaware of the 

dangers of using this method and women are unaware that trying pills with different 

doses of hormones is recommended in an effort to eliminate undesirable side effects. 

 

PRODUCTS LIABILITY LITIGATION 
 

This section examines the obligation of providers of contraceptive technologies to 

protect the health and safety of the women who use these technologies.  Products liability 

laws apply once a contraceptive has been registered by the Brazilian government and is 

released into the marketplace.  The laws serve two main purposes: deterrence and 

compensation.  Strict liability227 and the financial risk of damages are supposed to have a 

deterrent effect because they expose companies to financial risk for marketing a defective 

product thereby providing an impetus to companies to ensure that the products they sell 

are not defective.  The laws also give victims of products liability the right to seek 

                                                 
225 Pesquisa Nacional de Amostra de Domicílio; National Household Survey. 
226 Pesquisa Nacional Sobre Demografia e Saúde; National Demographic and Health Survey. 
227 Strict Liability (as applied in products liability cases) is a legal concept that imposes strict liability on 
anyone involved in the manufacture or sale of a defective or hazardous product.  One who manufactures or 
sells a product in a defective condition unreasonably dangerous to the user or consumer is held strictly 
liable for harm caused to the ultimate user or consumer.  Liability attaches even where the manufacturer or 
seller has exercised all possible care in the preparation and sale of the product (Black’s Law Dictionary 
1999). 
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damages that are supposed to compensate consumers for harm caused by using a 

defective product.     

It is possible that persons opposed for one reason or another to a particular 

contraceptive may encourage women to bring products liability lawsuits, so called 

nuisance suits, against manufacturers to discourage women from using the contraceptive.  

These lawsuits result in negative publicity about the contraceptive and can affect the 

manufacturer’s bottom line through lost sales.  Whether, and the extent to which this 

occurs, is not well documented.  It is unlikely that this tactic has been used in Brazil 

given the recent vintage of consumer protection laws.  A more direct connection between 

products liability litigation and limitations on women’s contraceptive options results from 

the negative psychological impact that goes along with well-publicized litigation.  For 

example, the drop in use of the IUD by American women and low levels of use by 

Brazilian women may in large part be due to fallout from the Dalkon Shield litigation.  

A.H. Robins Company manufactured and sold a defective IUD but the contraceptive 

technology itself was not defective; other companies produced safe IUDs.  Despite this, 

the negative publicity about the Dalkon Shield caused other manufacturers to withdraw 

from the IUD market.  The publicity surrounding the case also influenced women’s 

perception of the IUD as unsafe and use of this method remains limited in Brazil.  The 

Schering Brasil litigation described below shows that consumer protection laws can be 

successfully used to seek compensation for women who suffer injury as a result of using 

a defective contraceptive method.  The well-publicized scandal may also serve to further 

discredit the pill, already the subject of fear and dissatisfaction caused by over-the-

counter access and self-medication. 

 

The Law on the Books: Código Brasileiro de Defesa do Consumidor228 
 

Consumer protection laws are of fairly recent origin in Brazil and are largely 

modeled on the American system.  The Lei da Ação Civil Pública229 and CF/88 authorize 

                                                 
228 Brazilian Consumer Protection Code. 
229 Public Civil Action Law. 
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the Ministério Público230 to pursue civil actions aimed at protecting collective interests.  

The Código Brasileiro de Defesa do Consumidor (“CDC”) was adopted in 1990.  These 

laws have made it possible for the Ministério Público, often in conjunction with 

consumer NGOs231 like PROCON232 and IDEC,233 to respond to consumer complaints 

and hold companies accountable for their products and practices.    

The CDC made several revolutionary changes to Brazilian consumer law.  It 

shifted the risk of harm from the consumption of goods and services from the consumer 

to the provider of the goods and services (Filho 2000).  It significantly expanded 

application of objective liability by applying the doctrine of strict liability to providers of 

goods and services (id); providers are strictly liable for harm caused by defective 

products (CDC Art. 12).  A product is defective when it does not offer the level of safety 

that can be legitimately and reasonably expected by the consumer (CDC Art. 12, sec. 1).  

Defects fall into three categories: design defects, manufacturing defects, and failure to 

properly warn of dangerous characteristics (id).  The CDC imposes upon the provider a 

legal obligation to prevent the release of unsafe products into the market (id).   

A provider who releases a defective product into the market that causes harm to 

consumers is liable, without a finding of fault, for damages suffered by the consumer 

(Filho 2000).  The law does not require products to be 100% safe; some products are 

recognized as having inherent risks such that it is not possible to manufacture them 

without this characteristic (id).  The provider is required to adequately warn consumers of 

the risks associated with inherently dangerous products (CDC Art. 9).  Lawsuits alleging 

harm from taking a medication or using a medical device require a showing by the 

plaintiff that it is probable the drug or device caused the harm; the burden of proof then 

shifts to the defendant to show that the product was not defective (CDC Art. 12, sec. 3II).  

Strict liability is a risk spreading legal standard.  Providers purchase insurance coverage 

to protect against the risk of liability; the cost of insurance is passed on to consumers in 

the price of the product (Filho 2000).   

                                                 
230 Public Ministry. 
231 Non-Governmental Organizations. 
232 Funcação de Proteção e Defesa do Consumidor; Consumer Protection and Defense Foundation.   
233 Instituto da Defesa do Consumidor; Consumer Protection Institute. 
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A 1985 federal law (Law 7.347/85) established the Ação Civil Pública 

(“ACP”).234  It was inspired by procedures for protecting collective interests found in the 

laws of other countries, in particular the class action lawsuit used in the United States 

(Zanellato 2000).  The ACP is a procedural mechanism for litigating collective demands 

and substantially facilitates pursuit of collective interests.  The traditional system of civil 

procedure in Brazil in which an individual who has suffered harm must sue in his 

individual capacity failed to provide access to the courts in cases where large numbers of 

persons, or even society as a whole, were harmed by a defendant’s conduct; the right to 

sue in such cases may not belong to any one individual or the individual’s interest may be 

so small that pursuing litigation is prohibitively expensive (Vigliar 1999).  The 

requirement that each individual must sue in his or her individual capacity also results in 

the inefficient use of judicial resources in mass tort situations. 

An ACP is filed to seek recovery of damages for harm suffered by consumers 

(Law 7.347/85 Art. 1, para. II).  The lawsuit can seek money damages and/or a court 

order (similar to an injunction under American law) that mandates the defendant to take a 

particular action or refrain from particular conduct (Law 7.347/85 Art. 3).  Individual 

litigants cannot file ACPs; the Ministério Público, federal and state governments, 

municípios and entities that have existed for at least one year and whose mission is 

consumer protection (e.g. PROCON; IDEC) are authorized by law to bring such actions 

before the court (Law 7.347/85 Art. 5; Law 8.080/90 Art. 82).   

The Ministério Público in response to consumer complaints is authorized by law 

to institute an inquérito civil;235 information and documents requested by the Ministério 

Público from either public or private entities must be produced in ten days (Law 7.347/85 

Art. 8, sec. 1).   The Ministério Público determines, based on the findings of the inquérito 

civil, whether there is a basis for bringing an ACP.  If not, the case is closed (Law 

7.347/85 Art. 9).  If so, the Ministério Público attempts to settle the matter out of court by 

obtaining a Compromisso de Ajustamento236 (Law 7.347/85 Art. 5, sec. 6).  About 80% 

                                                 
234 Public Civil Action. 
235 Civil Inquiry. 
236 Settlement Agreement in which the provider of goods or services promises to bring their conduct within 
the requirements of the law. 
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of cases investigated by the Ministério Público and found to support an ACP are settled 

before a lawsuit is ever filed (Zanellato 2000).  Defendants ordered by the court to pay 

money damages must deposit the sum into a trust fund from which individual damage 

awards are paid (Law 7.347/85 Art. 13).  The Brazilian Code of Civil Procedure (Law 

5.869/73) applies to ACPs only to the extent that it does not conflict with provisions of 

the Lei da Ação Civil Pública (Law 7.347/85 Art. 19). 

The CDC gives the Ministério Público the authority to file consumer cases aimed 

at defending interesses difusos, interesses coletivos and interesses individuais 

homogêneos237 (CDC Art. 82, para. I).  Interesses difusos are those in which either no 

one has an individual right to seek redress of the harm to the collective or each 

individual’s interest is so small that it is not practical for him or her to seek redress 

(Vigliar 1999).  Two classic examples of interesses difusos are environmental pollution 

and deceptive advertising (id).  Interesses coletivos are interests that belong to a 

particular group, class or category of persons where such persons are linked by having 

the same legal status or relationship with the defendant.  An example of interesses 

coletivos is a situation where a specific group of people has the same right to something, 

e.g., to a course they paid for and share a common legal relationship with the defendant 

school that failed to provide the course (id).   Interesses difusos and interesses coletivos 

are not divisible; if the interest of one member of the group is redressed, the interests of 

all members of the group are redressed (id).  Interesses individuais homogêneos are 

individual interests that are accidentally collective in nature (id).  These interests are 

divisible and can be proportionally attributed to each individual member of the group but 

due to their common origin they are treated as a collective interest (id).  The CDC 

brought about a significant change in Brazilian civil procedure when it allowed for 

purposes of procedural efficiency interesses individuais homogêneos to be tried as 

collective actions (id).     

 

 

                                                 
237 Diffuse interests; collective interests; homogenous individual interests. 
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The Law in Action: Ministério Público versus Schering Brasil 
 

An example of the application of consumer protection laws to the contraceptive 

context derives from events that occurred in 1997 and 1998.238  Schering do Brasil 

Química e Farmacêutica Ltda. (“Schering Brasil”)239 purchased a new birth control 

packaging machine from its corporate parent in Germany in December 1997.  The 

company tested the packaging machine by running a large number of test packages 

through the machine in early 1998.  The test packages contained pills made of flour.  The 

test packages were virtually identical to packages of Schering Brasil’s Microvlar brand of 

birth control pills.  The test packages were not properly destroyed, were distributed to 

pharmacies throughout the country and were sold to consumers.  Schering Brasil later 

claimed that the test packages had been stolen. 

The company received an anonymous letter on May 20, 1998 from a woman who 

had used the innocuous pills and become pregnant.  Schering Brasil did not take any 

action.  The company received telephone complaints in early June from three more 

women who had become pregnant while using the oral contraceptive.  The company 

issued an advertisement recommending that women using Microvlar continue taking the 

pills, use a barrier method of birth control in conjunction with the pills and seek the 

advice of their doctor.  The advertisement did not provide the public with any detailed 

information about the sale of flour birth control pills.  A woman brought the matter to the 

attention of PROCON in late June 1998.  Media coverage of the event informed the 

public of charges that Schering Brasil had released into the marketplace completely 

ineffective oral contraceptive pills made of flour.  The Ministério da Saúde ordered 

Schering Brasil to stop production of birth control pills for five business days in response 

to the complaints (O Globo, June 25, 1998).   

The Ministério Público do Estado de São Paulo (“MP/SP”)240 filed an ACP 

against Schering Brasil on July 2, 1998 citing violation of CDC Articles 81 and 82.  The 

lawsuit accused Schering Brasil of releasing birth control pills made of flour into the 

                                                 
238 The information presented regarding the Ministério Público v. Schering Brasil litigation was obtained 
from court documents including briefs filed by the parties and the written opinions of the trial judge. 
239 Schering Brazil Chemical and Pharmaceutical, Ltd. 
240 Public Ministry for the state of São Paulo. 
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market resulting in unintended pregnancies for an unascertainable number of women.  

The inicial241 charged Schering Brasil with failing to properly care for and destroy the 

test packages and with failing to immediately and adequately notify the public once the 

problem was discovered.  The inicial requested several court orders.  It sought an order 

requiring Schering Brasil to pay for a medical team to examine any woman who thought 

she might be pregnant because she used the flour birth control pills.  The medical team 

would also help women determine whether their pregnancy was caused by use of the pills 

to facilitate proof of causation should these women sue Schering Brasil for damages in 

their individual capacity.  It sought an order requiring Schering Brasil to run an 

advertising campaign in newspapers, on radio and on television explaining the situation 

and advising consumers of their right to an examination by the medical team.  It sought 

an order requiring Schering Brasil to pay one million reais242 into a trust fund as provided 

for by Law 7.347/85.  

The trial court issued a preliminary ruling finding the elements required for an 

ACP present and permitted the case to proceed as a collective action.  The inicial 

properly plead “objective” or strict liability under the CDC but also repeatedly accuses 

the defendant of negligent conduct.  The trial court decision never directly addresses the 

issue of strict liability; it focuses instead on the culpable behavior of the defendant.  The 

focus on negligent behavior underlines the fact that many judges are not yet comfortable 

with the doctrine of strict liability.  The finding allowed the judge to remain in familiar 

territory basing his finding of liability on the defendant’s negligence.  It is uncertain how 

judges will rule in collective cases in which strict liability should apply and there is no 

evidence of negligence; such cases will be a true test of the willingness of judges to apply 

the objective standard in the absence of fault. 

The trial court issued a preliminary order on July 15, 1998 giving Schering Brasil 

48 hours to make a medical team available to the public.  The court ordered Schering 

Brasil to place public service announcements in the newspapers and on radio and 

television.  In a subsequent decision (dated February 17, 1999), the trial court considered 

                                                 
241 Complaint. 
242 The real (pl. reais) is the Brazilian currency.  One million reais was equivalent to approximately one 
million dollars at the time the lawsuit was filed. 
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the plaintiffs’ request for one million reais to be paid into a trust fund out of which 

damages would be paid to individual plaintiffs who establish that taking the flour pills 

harmed them, i.e., that they became pregnant.  The trial court found that Schering Brasil 

was the fornecedor243 and that a relação de consumo244 existed; these finding made the 

provisions of the CDC applicable.  Despite these findings, the court again focuses on the 

negligent behavior of Schering Brasil without any mention of strict liability.  The court 

ordered Schering Brasil to pay the one million reais sought by the lawsuit. 

 

CONCLUDING REMARKS: “AMERICANIZATION” OF CONSUMER SAFETY 
LAWS 
 

This chapter discusses federal laws aimed at protecting consumers.  Brazil has 

significantly enhanced its legal protection of consumers since 1985.  The enactment of 

tougher substantive laws and procedural laws that facilitate enforcement are part of a 

larger process of democratization that began with the 1985 abertura.  Brazilian law, both 

legislative and constitutional, has moved toward guaranteeing Brazilian citizens (at least 

on paper) all kinds of rights.  The incorporation of myriad rights into the formal law is a 

rational response to 22 years of authoritarian rule.  The move toward increased 

protections for consumers may also represent a backlash against the oft-criticized lack of 

accountability of medical researchers, drug companies and others who are generally 

believed to be able to act with impunity in Brazil without fear of prosecution.  The newly 

developed area of consumer protection laws enhances individual and collective rights, 

improves protections for consumers and increases access to the legal system at no cost to 

the individual in an effort to improve health outcomes. 

An examination of consumer rights in Brazil suggests an increasing 

“Americanization” of consumer safety law; Brazil has looked to the American system 

where consumer protection laws are well developed and incorporated legal tools similar 

to those used in the United States.  Law 9.782/99 governing the registration of drugs and 

medical devices by the ANVS regulates this procedure in a manner similar to the process 

                                                 
243 Manufacturer or producer. 
244 Consumer relationship. 
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used by the FDA  The 1985 Lei da Ação Civil Pública, CF/88 and the CDC strengthened 

the Ministério Público as an institution able to prosecute civil law violations.  The law 

authorized the Ministério to investigate, settle and/or pursue litigation in collective 

matters.  The law adopts substantive and procedural mechanisms that have proven 

effective in the American legal system: the subpoena power; judicially enforceable 

settlement agreements; the filing of collective claims via the ACP; the strict liability 

standard; and, the use of the injunction to mandate action by private entities to remedy 

harm.  The institution is litigious; it uses the increased threat of litigation to force 

defendants to bring their behavior into compliance with the law and to hold defendants 

accountable for past behavior.  Ideally, the Ministério Público functions as a neutral, non-

politicized entity that takes appropriate action in the contraception context that ensures 

women’s rights and health are protected.   

The successes of increased enforcement can also be attributed to the rise of 

organized civil society in the form of consumer safety NGOs.  Such organizations have 

existed in the United States since at least the 1960s and have played an important role, 

particularly through use of the media, in exposing threats to consumer’s health and 

safety.  The largest consumer protection organization in Latin America is IDEC (Dr. 

Lynn Silver/UnB; IDEC) founded in Brazil in 1996 (Belinda Pereira da Cunha/IDEC).  

IDEC is among those organizations eligible to file collective actions.  IDEC and other 

consumer NGOs prefer to work directly with the Ministério Público to address consumer 

complaints involving collective actions; by allowing the Ministério Público to file the 

lawsuit, the cost of the litigation is borne by the state.  IDEC receives complaints from 

consumers and conducts an investigation (id).  The organization uses media coverage to 

try to get companies to remedy problematic situations without the need for litigation (id).    

IDEC runs a special program called Saúde da Mulher, Direitos Reprodutivos e 

Defesa do Consumidor245 that conducts tests analyzing the quality of contraceptive 

technologies (Dr. Lynn Silver/UnB; IDEC).  IDEC tested brands of IUDs, diaphragms, 

two new hormonal implants, hormonal injections and birth control pills during the late 

1990s.  It found problems with some of the brands, e.g., an IUD without enough copper 

                                                 
245 Women’s Health, Reproductive Rights and Consumer Protection. 
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leading to lower efficacy, poor quality diaphragms, injections with an excessive dose of 

hormones, birth control pills with excessively high levels of estrogen and incorrect or 

misleading information on packaging (Silver 1999).  IDEC informs the public of their 

findings via the mass media.  The organization has been involved in legal actions seeking 

withdrawal from the market of defective contraceptive products and worked with the 

Ministério Público on the Schering Brasil case.
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CHAPTER SIX: DOCTORS’ RESPONSIBILITY FOR THEIR ACTS 
AND OMISSIONS: PROFESSIONAL LIABILITY AND MEDICAL 

MALPRACTICE 

 
This chapter examines the ethical and legal obligations that arise in the doctor-

patient relationship.  It examines one aspect of the Brazilian legal order; the law as it 

relates to doctors as providers of and women as consumers of contraceptive medical 

services.  It is an effort to understand how ethical and legal processes designed to 

increase the likelihood that consumers of contraceptive technologies receive proper 

medical care and that those who do not are compensated, have affected the provision and 

use of contraception in Brazil.  The chapter examines two areas of law that impose 

liability on doctors for their acts and omissions: professional liability for violations of law 

or of ethical rules of conduct and medical malpractice liability for negligently causing 

harm to consumers of medical services.  The chapter presents data supporting the 

contention that the enforcement and interpretation of professional ethics promotes the use 

of sterilization for contraceptive purposes in conjunction with unnecessary cesarean 

section births.  Similarly, medical malpractice liability and its psychological effect on 

medical practitioners provide an incentive to offer sterilization (rather than reversible 

contraceptive methods) in conjunction with a series of unnecessary cesarean section 

births. 

A doctor may be subject to professional, civil and/or criminal liability for acts or 

omissions that occur while rendering medical services.  Criminal liability presupposes an 

act that is intended to harm another person or conduct that is prohibited by criminal 

statute.  One would hope that few doctors engage in conduct with the intent of harming 

their patients; the behavior of those who do is well outside the norm.  Sterilization was 

(arguably) prohibited by criminal statute until 1997; there is no evidence of criminal 

prosecutions.246  The Brazilian government has never registered Norplant™ making 

                                                 

246 A 1990 parecer (advisory opinion letter) issued by the Conselho Regional de Medicina do Estado de 
Goiás (Regional Medical Council for the state of Goiás) cites the fact that no one is punished under the 
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importation, manufacture and sale in Brazil illegal; there is no evidence of clandestine 

use.  For these reasons, criminal liability of doctors for the provision of contraceptive 

medical services is not discussed here. 

Women, as consumers of contraceptive medical services, are protected from the 

unethical practice of medicine by laws imposing disciplinary sanctions against doctors 

for violation of ethical rules of conduct.  Doctors have a legal obligation to provide 

women with contraceptive technologies in conformance with the ethical rules of conduct.  

The failure to abide by the ethical rules can result in the initiation of a professional 

disciplinary proceeding against the doctor.  These proceedings are brought before 

Conselhos Regionais de Medicina (“CRM”).247  When a doctor is found liable, these 

entities are empowered to take disciplinary action against the doctor that is, in theory, 

commensurate with the gravity of the offense.  The available punishments range from a 

private verbal warning to revocation of the doctor’s license to practice medicine.   

Women, as consumers of contraceptive medical services, are protected from the 

negligent practice of medicine by laws imposing civil liability for medical malpractice. 

Doctors have a legal obligation to provide women with contraceptive technologies in 

conformance with proper medical standards.  When a doctor, either by act or omission, 

negligently causes harm to a patient, the doctor may be sued for negligence in a medical 

malpractice lawsuit.  These actions are filed in state courts applying federal tort law and 

federal rules of civil procedure.  A doctor found liable of medical malpractice may be 

ordered to pay compensatory damages to compensate the patient for the harm suffered. 

 

PROFESSIONAL LIABILITY 
 

This section examines laws and ethical rules of conduct that regulate the practice 

of medicine.  The laws and ethical rules seek to ensure that doctors practice medicine in 

conformance with standards that protect the health and safety of the women to whom 

they provide contraceptive counseling and services.  The Conselho Federal de Medicina 

                                                                                                                                                 
penal code for performing sterilizations despite common knowledge of their occurrence as support for the 
position that sterilization is not illegal (Parecer dated May 3, 1990).   
247 Regional Medical Councils. 
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(“CFM”)248 promulgates the Código de Ética Médica (“CEM”)249 containing the ethical 

rules that govern doctors’ behavior.  The CRMs enforce the ethical rules of conduct in 

Processos Éticos Profissionais (“PEP”).250  The CFM and the CRMs also issue 

pareceres251 in response to inquiries from doctors, hospital administrators or anyone else 

needing an opinion as to the application of the ethical rules to a specific fact situation. 

 

Federal Medical Council 
 

The Brazilian medical councils, previously established by executive order, were 

transformed into “autarquias”252 in 1957 (Law 3.268/57 Art. 1).  Autarquias are 

“auxiliary autonomous entities, dissociated from public administration but subject to state 

oversight, with funding generated by their own resources and whose purpose is to carry 

out services of interest to the public” (Novo Dicionário Aurélio da Língua Portuguesa 

1986; my translation).  The CFM and the 27 CRMs act as quasi-public entities 

supervising the ethics of the medical profession and judging and disciplining doctors for 

violation of the ethical rules of conduct (Law 3.268/57 Art. 2).   

The CFM is headquartered in the nation’s capital253 (Law 3.268/57 Art. 3).  The 

CRMs have jurisdiction over doctors practicing medicine within their respective states or 

within the federal district but are subordinate to the CFM (id).  A twenty-member board 

elected by delegates of the CRMs governs the CFM (Law 3.268/57 Art. 4).  The CFM is 

charged with promulgating the CEM and hearing appeals of decisions by the CRMs in 

PEPs (Law 3.268/57 Art. 5).  Primary funding for the operating budget of the CFM 

derives from the CRMs; the CRMs must pass one-third of the amount collected in annual 

dues to the CFM (Law 3.268/57 Art. 11).    

The CFM establishes ethical norms for doctors’ behavior through enactment of 

the CEM.  The current version of the CEM was promulgated in 1988.  The 1988 version 

                                                 
248 Federal Medical Council. 
249 Medical Ethics Code. 
250 Professional Liability Proceedings. 
251 Advisory opinion letters. 
252 Quasi-public entity. 
253 In 1957, the capital was Rio de Janeiro.  The capital was moved to Brasília in the early 1960s.   
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significantly revised many of the articles found in the prior version of the CEM in an 

effort to coordinate the new code of ethics with the many changes in Brazilian law 

triggered by adoption of CF/88.254  The CEM is a professional code of ethical conduct 

that doctors are mandated by law to abide by (Law 3.268/57 Art. 5).   In response to 

inquiries, the CFM issues pareceres interpreting and applying the CEM to particular fact 

situations.  These opinions carry no official legal weight but are influential and represent 

informal rule making by a quasi-public entity. 

 

State Medical Councils 
 

The CRMs are headquartered in the state capitals and the federal district255 (Law 

3.268/57 Art. 12).  Twenty member boards elected by the doctors enrolled in the CRM 

govern the organization (id).  When a person completes their medical school education 

and passes qualifying exams, he or she is required to enroll with the state CRM in the 

state in which that person intends to practice medicine (Law 3.268/57 Art. 17).  

Enrollment is required before a doctor can legally practice medicine in that state (id).  

Upon enrollment and payment of the annual dues, the doctor receives a professional 

license that entitles him or her to practice medicine anywhere in the country (Law 

3.268/57 Art. 18).  The CRMs are charged with enrolling doctors and providing them 

with their professional license, oversight of the practice of medicine within their 

jurisdiction, judging PEPs and imposing penalties on doctors found liable of ethical 

violations (Law 3.268/57 Art. 15).   

The power to discipline and punish a doctor for ethical violations rests exclusively 

with the CRM in which that doctor is enrolled at the time of the violation (Law 3.268/57 

Art. 21).  Federal law sets forth the punishments that the CRM can impose on doctors for 

ethical violations.  There are five permissible punishments: a) a private warning issued in 

a meeting with the president of the CRM; b) a private condemnation issued in a meeting 

with the president of the CRM; c) a public condemnation published in the CRM journal; 

                                                 
254 1988 Constituição Federal; 1988 Federal Constitution. 
255 Brasília. 
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d) suspension of the doctor’s license to practice medicine for a period of 30 days; or, e) 

revocation of the doctor’s license to practice medicine (Law 3.268/57 Art. 22).  Decisions 

by the CRM in PEPs can be appealed to the CFM within 30 days (Law 3.268/57 Art. 22, 

sec. 4).  Primary funding for the operating budget of state CRMs comes from the annual 

dues paid by doctors for the right to practice medicine; the CRMs receive two-thirds of 

the annual dues and pass one-third on to the CFM (Law 3.268/57 Art. 16).256 

The jurisdiction of the medical councils is limited to ethical matters; they have no 

criminal or civil jurisdiction (Conselho Regional de Medicina do Distrito Federal 

(“CRM/DF”) 2000).  The sanctions that are authorized by law are intended as punishment 

only for ethical violations (id).  The councils have no authority to grant compensatory 

damages to patients for harm suffered; this is the sole prerogative of the civil courts in 

malpractice actions (Gomes and França 1999).  The period of suspension is limited to 30 

days (a period equal to a doctor’s annual vacation time) so that it does not constitute a 

financial penalty (CRM/DF 2000).  Representatives of the CRMs with whom I spoke 

indicated that the enormous leap from a 30-day suspension to a loss of one’s license 

hampers the council’s ability to differentiate punishments based on more or less 

egregious conduct.  CRM decisions revoking a doctor’s license to practice are rare and 

are reserved for doctors who show themselves to be incompetent and not subject to 

rehabilitation, e.g., those who repeatedly commit serious ethical and/or legal violations, 

particularly where their conduct results in the death of a patient (Gomes and França 

1999). 

 

The Law on the Books: Código de Ética Médica 
 

The CEM, before the 1988 revision, explicitly condemned sterilization as an 

unethical medical practice unless performed with medical indication acknowledged in 

                                                 
256 By agreement between the CFM and CRMs, the CRMs pass one-third of their dues to the CFM as 
required by law and the CFM then reimburses 8% making the total amount given to the CFM 25% of CRM 
annual dues.   This is an example of the use of the jeito.  Passing one-third of the dues was unworkable for 
practical reasons related to the budgetary needs of the CRMs as compared to the CFM.  Rather than seek a 
legislative change in the law, the councils disrespect the written law by complying with it in form only.  
The transfer and reimbursement scheme makes the payment of only 25% of CRM annual dues “legal”.  
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writing by two doctors (former Article 52).  The 1988 revision of the code revoked 

Article 52 and replaced it with a new Article 52 addressing an unrelated matter.  Articles 

43 and 67 now govern sterilization and contraception.  Article 43 prohibits the doctor 

from failing to comply with specific legislation regarding, among other things, 

sterilization.  This article fails to take a position on sterilization, instead deferring to 

federal legislation.  Brazil had no explicit federal legislation addressing sterilization until 

1997.  Article 67 prohibits the doctor from disrespecting the right of the patient to decide 

freely about contraceptive methods and charges the doctor with a duty to make clear to 

the patient the use, efficiency, reversibility and risks of each method.  This article 

acknowledges the possibility of using irreversible methods such as sterilization.  Until the 

1997 incorporation of Article 10 into Law 9.263/96, Article 43 was interpreted as 

prohibiting sterilization except in cases of medical indication.  This interpretation was 

based on a finding that sterilization is a crime pursuant to Penal Code Article 129.  This 

position was essentially the same as that taken explicitly by former Article 52. 

A third cesarean section birth constitutes medical indication for a surgical 

sterilization.  It is thought that the cesarean section “medical indication” exception to the 

prohibition on contraceptive sterilizations served as a stimulus to the use of cesarean 

section births both as a way to “hide” sterilization procedures performed and, through 

successive cesarean sections, to provide the required “medical necessity” for a 

sterilization intervention (Hopkins 1998).  The ethical rules encouraged the development 

of a perverse relationship between cesarean section births and sterilizations.  Demand for 

female surgical sterilization is thought to be an important underlying cause of the 

extremely high rate of cesarean section births in Brazil (id). 

 

The Law on the Books: Código de Processo Ético Profissional 
 

A primary function of the medical councils is enforcement of the CEM.  The 

CEM is enforced through disciplinary proceedings called PEPs.  The mandatory 

procedures for PEPs are set forth in the Código de Processo Ético-Profissional 
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(“CPEP”)257 authorized by CFM Resolution n. 1.464/96.  The 1996 promulgation of 

CPEP represents a step toward formalizing and standardizing the procedural rules 

governing PEPs.  The CRMs receive complaints about doctors charging them with 

violations of the ethical rules of conduct.  The statute of limitations for filing a complaint 

is five years (CPEP Art. 57).  CRMs have jurisdiction only over their currently licensed 

doctors (CPEP Art. 2).  Complaints are most often received from patients, other doctors 

or hospital administrators.  The President of the CRM assigns each complaint to one of 

the twenty board members for review.  The member investigates the facts and makes a 

determination as to whether a PEP should be opened (CPEP Art. 5).  The full twenty-

member board votes on the recommendation and decides whether a PEP is opened or the 

case is closed (CPEP Art. 7).  The committee generally follows their colleagues’ 

recommendation.   

Where a PEP is opened, deposition testimony is given by the complainant (CPEP 

Art. 14), the doctor accused (CPEP Art. 17) and by witnesses (CPEP Arts. 20-23).   The 

President receives two reports on the case from two board members containing a ruling 

and the reasoning supporting the ruling including an explanation as to whether and why 

the doctor’s behavior violated the ethical rules and a recommendation for punishment 

(CPEP Art. 13; Art. 28).  The President sets a hearing in front of either the Câmara258 or 

the Pleno259 (CPEP Art.29).  The PEP is a formal process in which both sides have an 

opportunity to be heard and the doctor has a right to present a defense.  The parties are 

notified of the date of the hearing (CPEP Art. 30) and given a limited amount of time to 

speak (CPEP Art. 31; Art. 33).  The hearing is not open to the public (CPEP Art. 38).  

The President announces the decision at the hearing (CPEP Art. 36).   

 

 

 

                                                 
257 Procedural Code for Professional Liability Proceedings. 
258 The Chamber, consisting of five members of the board. 
259 The full twenty-member board. 
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The Law in Action: Processo Ético Profissional 
 

I visited three CRMs during fieldwork in Brazil: CREMERJ,260 CRM/DF261 and 

CREMESP.262  I also visited the headquarters of the CFM in Brasília.  There were 

approximately 226,000 doctors enrolled with the CRMs in 1999; of these about 190,000 

were actively engaged in the practice of medicine (Gomes and França 1999).  CREMERJ 

and CREMESP operate in large populous states and have large numbers of doctors 

enrolled.  Dr. Cristião Rosas (CREMESP) estimated approximately 75,000 doctors 

enrolled with CREMESP in 2000.  The CRM/DF operates exclusively in the federal 

district.  Dr. Eduardo Pinheiro Guerra (CRM/DF) estimated approximately 6,200 doctors 

enrolled with the CRM/DF in 2000.   

Three formal written requests over a two-year period and help from several 

contacts inside the organization did not prove fruitful in obtaining an interview with a 

member of CREMERJ’s board or statistical data on disciplinary proceedings.263  The 

only PEP involving sterilization of which I have knowledge is the well-publicized case of 

Sonia Beltrão from the mid-1980s. Ms Beltrão, a middle-class architect, gave birth at the 

Hospital Praça Quinze,264 a public hospital in Rio de Janeiro.  She overheard a nurse 

commenting to another nurse that a tubal ligation had been performed at the time she 

gave birth.  Ms Beltrão had not authorized the tubal ligation procedure and did not want a 

sterilization.  She filed a complaint with CREMERJ against the doctors involved.  Her 

deposition testimony given during the federal CPMI265 charged the doctors with collusion 

and lying at the CREMERJ proceedings when they stated that a medical emergency arose 

                                                 
260 Conselho Regional de Medicina do Estado de Rio de Janeiro; Regional Medical Council for the state of 
Rio de Janeiro. 
261 Conselho Regional de Medicina do Distrito Federal; Regional Medical Council for the Federal District. 
262 Conselho Regional de Medicina do Estado de São Paulo; Regional Medical Council for the state of São 
Paulo. 
263 It was suggested to me in private conversations that CREMERJ might have been hesitant to provide me 
with statistical data on PEPs because complaints rarely result in any action against doctors.  I cannot 
confirm this suspicion without data 
264 Praça Quinze Hospital. 
265 Comissão Parlamentar Mista de Inquérito; Joint Parlimentary Inquiry Commission 
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during the birth that called for an emergency tubal ligation.  The case against the doctors 

was dismissed.266 

Ms Beltrão’s case received media attention at the time of the event in the mid-

1980s and again in the early 1990s when she testified in front of the CPMI.  Her charges 

that the doctors lied in order to protect each other are an example of the common 

perception that there is a high level of “corporativismo”267 within the medical profession 

and that this makes it difficult to prove wrongdoing or negligence.  Charges of 

“corporativismo” surfaced repeatedly during my conversations with health care 

professionals, including doctors.  I asked about this in interviews with representatives of 

the medical councils.  Dr. Cristião Rosas (CREMESP) and Dr. Eduardo Pinheiro Guerra 

(CRM/DF) both dismissed the charges indicating that this was a problem in the past but 

that in the 1990s the situation had improved. 

The CRM/DF statistics department performed a search and provided me with 

general information on PEPS and specific information on PEPs involving female surgical 

sterilization.  The search did not turn up any PEPs involving other contraceptive methods.  

The general data on PEPs provided by the CRM/DF statistics department indicated that 

between 1988 and 1999 the CRM/DF opened 262 disciplinary proceedings and issued 

decisions in 180 cases,268 charges were dismissed against 188 doctors while a total of 134 

doctors were found to have violated the CEM.  The doctors found liable received the 

following punishments:  32 (24%) received private warnings; 30 (23%) received private 

condemnations; 50 (37%) received public condemnations; 19 (14%) were suspended 

from practice for 30 days; and, 3 (2%) lost their license to practice medicine.  The data on 

PEPs related to female surgical sterilization revealed that between 1988 and 1999 the 

CRM/DF initiated fifteen PEPs in cases involving female surgical sterilization.  I was 

                                                 
266 It was suggested to me in private conversations that what in fact happened was that the woman in the 
bed next to Ms Beltrão requested a sterilization and that the procedure was mistakenly performed on Ms 
Beltrão.  This is not the only case in which it was suggested to me that women in the bed next to the woman 
requesting the sterilization were mistakenly operated on.  This type of error is generally attributed to 
difficult working conditions in the public sector. 
267 Collusion. 
268 The 180 cases do not necessarily correspond to the 262 PEPs as some of the 180 cases decided between 
1988 and 1999 were initiated prior to 1988. 

 138 



 

able to obtain details for five of the fifteen cases.  This information is presented in Table 

6-1.  

The data in Table 6-1 reveal that the PEPs addressed alleged violations of several 

different articles of the CEM including: Article 9 (trading medical services for side 

payment); Article 32 (denying he/she performed a procedure); Article 33 (falsely 

claiming he/she performed a procedure); Article 42 (doing something prohibited by law); 

and, Article 43 (not abiding by sterilization legislation).  In the case involving ten 

cesarean section births and sterilizations performed at the time of birth and the case 

involving side payment for the sterilization procedure, the license of the doctor involved 

was suspended for thirty days.   In another case where the doctors registered a procedure 

other than sterilization on the prontuário,269 two of the doctors received a private 

condemnation from the President of the CRM/DF.  In the other two cases, one involving 

registering a procedure other than sterilization on the prontuário and another in which the 

sterilization was ineffective, the doctors were not punished. 

The CREMESP statistics department performed a search and provided me with 

copies of all pareceres issued since the mid-1980s related to sterilization.  In addition, 

they provided me with general information on PEPs.  The general data on PEPs provided 

by CREMESP indicated that between 1990 and 1999, CREMESP received a total of 

14,745 complaints against doctors.  The number of complaints received each year 

exceeded the number received in the prior year for most years during this time period.  

The number of complaints received per year almost doubled during the decade rising 

from 1044 in 1990 to 2005 in 1999.  During the same time frame, CREMESP initiated 

1,776 PEPs and rendered decisions in 900 cases.270  The 900 cases that were decided 

resulted in punishments administered to a total of 661 doctors: 129 (20%) received a 

private warning; 181 (27%) received a private condemnation; 197 (30%) received a 

                                                 
269 Form attesting to medical procedure(s) performed. 
270 The 900 cases do not necessarily correspond to the 1,776 PEPs as some of the 900 cases decided 
between 1990 and 1999 were initiated prior to 1990. 
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TABLE 6-1: CRM/DF271 RULINGS IN PEPS272 INVOLVING SURGICAL STERILIZATION, 1988 – 1999 

 
    DATE CEM273 § VIOLATION DECISION
1 1989 32: Denying he/she performed a procedure; 

42: Doing something prohibited by law; 
43: Not abiding by sterilization legislation. 

Sterilization performed in public hospital; 
Doctor registered a different medical 
procedure on the prontuário274. 

Doctor absolved of professional 
liability.  Case closed. 

2 1994  9: Trading medical services for side 
payment; 
42: Doing something prohibited by law. 

Sterilization not effective. Woman later 
became pregnant. 

Case closed as time for filing 
complaint had run. 

3 1994  9: Trading medical services for side 
payment; 
42: Doing something prohibited by law; 
43: Not abiding by sterilization legislation. 

Ten of eleven patients had cesarean section 
births; sterilizations performed at the time of 
birth. 

Suspend License for 30 Days.275 

4 1994 32: Denying he/she performed a procedure; 
33: Falsely claiming he/she performed a   
procedure. 

Sterilization performed.  Doctor registered a 
different medical procedure on the 
prontuário. 

Doctors 1 & 2: absolved.   
Doctors 3 & 4: Private 
condemnation. 

5 1996  9: Trading medical services for side 
payment. 

Sterilization in exchange for money. Suspend License for 30 Days. 

    
   Sources: Dr. Eduardo Pinheiro Guerra (CRM/DF); CRM/DF Statistics Department; Conselho Regional de Medicina do Distrito Federal. (2000). Votos 
  Selecionados: Como os Conselheiros Julgam os Processos Éticos. Brasília-DF: Athalaia Gráfica.

                                                 
271 Conselho Regional de Medicina/Distrito Federal; Regional Medical Council/Federal District. 
272 Processos Éticos Profissionais; Ethical Disciplinary Proceedings. 
273 Código de Ética Médica; Medical Ethics Code. 
274 Form attesting to medical procedure(s) performed. 
275 The case was overturned on appeal to the CFM (Conselho Federal de Medicina; Federal Medical Council) and dismissed based on a lack of evidence 
(see line 5 of Table 6-2).   
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public condemnation; 119 (18%) were suspended from practice for 30 days; and, 35 (5%) 

lost their license to practice medicine.  The breakdown is substantially similar to the  

breakdown of cases decided by the CRM/DF from 1988 to 1999. 

The CREMESP statistics department was unable to determine with accuracy 

which PEPs involved surgical sterilization.  Instead, they separated out the PEPs that 

involved violation of either Article 43 (not abiding by sterilization legislation)276 or 

Article 67 (disrespecting a patient’s right to make a free and informed choice of 

contraceptive method).  CREMESP instituted 25 PEPs alleging violation of Article 43 

from 1990 to 1999 some of which likely related to sterilization.  Eleven cases were 

decided, seven were closed and in another seven no decision had been issued.  In the 

eleven cases that were decided, fifteen doctors were disciplined: 1 (7%) received a 

private warning, 3 (20%) received private condemnations, 2 (13%) received public 

condemnations, 5 (33%) were suspended from practice for 30 days; and, 4 (27%) lost 

their license to practice medicine.  A much higher percentage of doctors in these cases 

received a 30-day suspension or revocation of their license when compared to total PEPs 

filed.  CREMESP initiated three PEPs alleging violation of Article 67 during the same 

time period.  None of the three cases resulted in disciplinary action against any doctors.   

CREMESP also provided me with data showing that obstetrics and gynecology is 

the medical specialty that receives the highest number of complaints.  Ob/gyn received 

871 complaints between January 1996 and April 2000 while pediatrics, with the second 

highest number of complaints, received only 495.  A breakdown of ob/gyn complaints by 

classification or procedure for the period October 1993 to November 1999 found that less 

than 1% (0.90%) of the complaints received involved surgical sterilization.  Assuming 

that this rate remained constant over time it can be applied to the 871 ob/gyn complaints 

received between January 1996 and April 2000 to provide an estimated number of just 

nine complaints involving sterilization received during this approximately four year 

period.  The data suggest that very few complaints were received and very few cases 

were prosecuted related to sterilization. 

                                                 
276 Article 43 addresses noncompliance with legislation regarding organ transplants, artificial means of 
conception, abortion and sterilization. 
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I was unable to schedule an interview with the President of the CFM but I went to 

CFM headquarters in Brasília to obtain information.  I spoke with a staff member in the 

statistics department who searched for CRM PEPs involving surgical sterilization that 

had been appealed to that body.  The data provided by the CFM statistics department 

showed that eight PEPs involving sterilization were appealed from 1990 to 1999.  These 

cases are outlined in Table 6-2. 

The data in Table 6-2 reveal that the PEPs addressed alleged violations of several 

different articles of the CEM including: Article 9 (trading medical services for side 

payment); Article 29 (practicing unnecessary medical acts); Article 42 (doing something 

prohibited by law); Article 43 (not abiding by sterilization legislation), Article 65 (taking 

advantage of doctor–patient relationship for political gain) and Article 67 (disrespecting 

the patient’s right to make a free and informed choice of contraceptive method).  The 

eight PEPs include allegations of sterilization performed in exchange for vote, 

sterilizations performed in exchange for side payments, sterilizations performed at the 

time of cesarean section births and sterilization performed without consent.  Published 

data show that between December 1989 and April 1996, of the 98 PEPs appealed to the 

CFM, the decision of the CRM was overruled and the punishment altered in 43% of the 

cases while the decisions were upheld in 57% of the cases (Gomes and França 1999).  In 

the eight PEPs involving sterilization detailed in Table 6-2, 14 doctors were disciplined 

by the CRMs.  The CFM overruled the CRM on appeal and altered the punishment in 7 

(50%) of the cases and upheld the CRM decision in 7 (50%) of the cases.  In the seven 

instances in which the CFM overturned the CRM rulings, three resulted in 30 day 

suspensions rather than revocation of the doctor’s license to practice medicine, in one 

case the charges were dismissed based on a lack of evidence and in three cases the 

decision to close the case was reversed and the case was reopened.    

The main activity of the CRMs for many years was the registration of doctors.  

The councils appear to have been notoriously weak in their role as enforcers and arbiters 

of the ethical rules of conduct.  There was little reporting of violations and even where 

proceedings were instituted few doctors received punishment.  The councils were 

criticized in the press for failing to rigorously enforce the ethical rules and for handing 

down punishments that were disproportionate to the seriousness of the violation (Gomes 
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TABLE 6-2: APPEALS TO THE CFM277 OF CRM278 RULINGS IN PEPS279 INVOLVING SURGICAL 
STERILIZATION, 1990 – 1999 

 
 
 

 
 DATE280 STATE CEM281 § VIOLATION   DR. CRM

DECISION282 
CFM DECISION 

1 01/03/94 Espírito Santo 42: Doing something prohibited 
by law;  
43: Not abiding by sterilization 
legislation; 
65: Taking advantage of doctor- 
patient relationship for political 
gain. 

Sterilization in 
exchange for vote 

FIS Public
Condemnation 

 

 

Decision Upheld  

2 03/09/94 Pernambuco 42: Doing something prohibited 
by law. 

Sterilization w/o 
medical need in 
exchange for 
money 

RVTS Revoke License to 
Practice Medicine 

Overturned 
Suspend License 
for 30 Days 

     ZMMS Revoke License to 
Practice Medicine 

Overturned 
Suspend License 
for 30 Days 

ELLA Suspend License
for 30 Days 

Decision Upheld 

3 09/29/94 Pará 42: Doing something prohibited 
by law; 

Sterilization GCM Private
Condemnation 

 Decision Upheld  

       

                                                 
277 Conselho Federal de Medicina; Federal Medical Council. 
278 Conselho Regional de Medicina; Regional Medical Council. 
279 Processos Éticos Profissionais; Ethical Disciplinary Proceedings. 
280 Date of CFM decision. 
281 Código de Ética Médica; Medical Ethics Code. 
282 The five available punishments are set forth in Law 3.268/57 Art. 22. 
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43: Not abiding by sterilization 
legislation. 

     PCS Private Warning Decision Upheld  
4 09/29/94 Pará 29: Practicing unnecessary 

medical acts. 
Sterilization JOAG Public

Condemnation  
 Decision Upheld 

 RMA Public
Condemnation  

 Decision Upheld 

5     1996 Distrito
Federal 

9: Trading medical services for 
side payment; 
42: Doing something prohibited 
by law; 
43: Not abiding by sterilization 
legislation. 

Ten of eleven 
patients had 
cesarean section 
births; 
sterilizations 
performed at the 
time of birth 

***** Suspend License
for 30 Days 

Overturned 
Dismissed 
Charges Based on 
Lack of Evidence 

6 07/10/97 Minas Gerais 42: Doing something prohibited 
by law;   
43: Not abiding by sterilization 
legislation. 

Sterilization w/o 
medical need for 
personal gain 

SGA  Public
Condemnation  

Decision Upheld 

7 11/14/97 Rio de Janeiro 9:  Trading medical services for 
side payment; 
43: Not abiding by sterilization 
legislation. 

Sterilization JELH Revoke License to 
Practice Medicine 

Overturned 
Suspend License 
for 30 Days 

8 12/17/98 São Paulo 29: Practicing unnecessary 
medical acts; 
42: Doing something prohibited 
by law; 
67: Disrespecting the patient’s 
right to make a free and 
informed choice of contraceptive 
method. 

Sterilization w/o 
consent 

ESM- 
CAO 

Complaint 
Archived 

Overturned:  
Case Opened  

 RM Complaint
Archived 

Overturned:  
Case Opened 

RPB Complaint
Archived 

Overturned:  
Case Opened 

     

      

       

   Source: CFM Statistics Department Computer Database.
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and França 1999).  The formal procedures for processing ethical violations were not 

standardized by the CFM until 1996. 

As the military period came to a close, the CRMs in São Paulo and Brasília began 

to adopt a more organized approach to both their enforcement and rule making roles.  The 

council members interviewed suggested increased enforcement since the mid-1980s but 

the small number of cases involving female surgical sterilization compared to the huge 

number of procedures performed in Brazil during the same time frame suggests that only 

a few complaints were received and/or prosecuted.  This suggests an ongoing atmosphere 

of permissibility of tubal ligations within the medical profession despite formal 

expressions condemning these procedures as illegal and unethical by the governing 

entities.   

Does the enforcement (or lack thereof) of ethical rules of conduct in PEPs 

encourage the use of sterilization for contraceptive purposes in conjunction with cesarean 

section births?  The data on PEPs show that few doctors are charged in PEPs and even 

fewer in PEPs involving the provision of illegal or unethical sterilization procedures.  

PEPs are instituted only when a complaint is filed; the complicity between women 

seeking sterilization and doctors providing the procedure suggests that most “victims” of 

illegal sterilization procedures are unlikely to file a complaint.  Historically, the CRMs 

have not vigorously enforced the CEM; data for the 1990s show an increase in the 

number of cases adjudicated but the total number of cases remains low.  The law limits 

the CRMs in the punishments they can hand down; the majority of doctors receive a 

warning or a condemnation; few doctors are either suspended or have their license to 

practice revoked.  The lack of enforcement, limited accountability and use of the three 

cesarean section exception as a defense to charges of unethical behavior encouraged a 

permissive attitude by doctors toward the use of sterilization and served to reinforce its 

use in conjunction with unnecessary cesarean section births. 

The Law in Action: Pareceres 
 

An important function of the CFM and the state level CRMs that is not 

specifically mandated by law but is voluntarily performed is the issuance of pareceres.  
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Pareceres express the opinions of medical councils about ethical dilemmas posed in 

letters of inquiry.  The inquiries come from doctors, hospital administrators, government 

employees in the public health sector and researchers (See Tables 6-3 and 6-4).  Inquiries 

generally present a particular fact situation and ask the medical council to issue an 

opinion as to the application of the ethical rules of conduct to the facts presented.  The 

pareceres provide guidance for those concerned about how to handle certain situations 

and serve to supplement and expand upon the CEM.  The pareceres establish norms for 

ethical behavior in particular settings.  The pareceres are advisory only but their issuance 

appears to have a direct effect on how doctors behave.  The research and writing process 

that produces pareceres is an informal rule making procedure by a quasi-public agency; 

the rule making process is exempt from public scrutiny.   

CREMESP furnished me with a complete list of CREMESP pareceres addressing 

surgical sterilization.  I found in reading the pareceres that they are not limited to 

application of ethical rules of conduct to specific fact situations.  The pareceres also 

present legislative interpretation and application and many of them include strong public 

policy statements based on philosophical and political considerations.  There are 17 

pareceres listed in Table 6-3: five of the requests came from individual doctors, seven 

from doctors working in the public health sector, three from medical school professors 

and one from a judge.  The eight pareceres issued between 1985 and 1994 all address, 

either directly or indirectly, the issue of the legality of sterilization or the propriety of 

performing sterilizations with or without medical need.  Seven support the contention that 

sterilization is illegal under Penal Code Article 129 except in cases of medical indication.  

One of the pareceres, after a lengthy and detailed discussion of the legal arguments and 

debate surrounding sterilization, takes the opposite approach.  This parecer issued in 1994 

states that the procedure is neither illegal nor unethical.  I do not know why this single 

parecer departs from the logic consistently followed in all the other pareceres issued 

during this 10-year period other than to note that it reflects a careful analysis of the 

existing legal debate and finds the argument supporting the legality of sterilization 

persuasive. 
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TABLE 6-3: CREMESP283 PARECERES284 INVOLVING SURGICAL STERILIZATION, 1985 – 1999 

 
 

   DATE REQUESTED
BY 

ISSUES RAISED CREMESP OPINION 

1 06/25/85 Doctor Whether voluntary sterilization is legal and ethical. 
Whether insertion of an IUD is legal and ethical. 

Find that voluntary sterilization is illegal 
and therefore unethical under CEM285 
Art. 12286 requiring a doctor to abide by 
sterilization legislation.  Find insertion of 
an IUD is not unethical. 

2  03/08/88 INAMPS287 
Regional 
Superintendent 
for São Paulo 

Request opinion regarding a case against a doctor who 
performed a tubal ligation upon request by the patient 
who paid him 2,000 cruzeiros.288 

Find sterilization for contraceptive 
purposes is illegal under Penal Code Art. 
129 and therefore unethical.  Ethical only 
if based on medical need.   

3 05/14/90 Doctor Whether it is ethical to perform a sterilization after the 
third cesarean section birth and whether the institution 
can charge for the procedure given that it is not covered 
by insurance. 

Find no ethical violation when sterilization 
based on medical need.  Find third 
cesarean section birth constitutes medical 
need.  Find insurance company has a legal 
duty to pay for all medical procedures. 

4 01/07/91 Doctor Whether CF/88 Art. 226, para. 7 (constitutional right to 
family planning) changes CREMESP position that 
sterilization is illegal. 

Find that Penal Code Art. 129 still 
controls.  There is no legislation or case 
law supporting contention by some legal 
scholars that the constitutional section 
legalizes sterilization. 

5   06/07/92 Hospital
Director 
(Hospital 
Maternidade 

What procedures should be followed in cases where there 
is judicial authorization to perform a sterilization at the 
time of birth.  The doctors refused to perform the 
sterilization because the woman did not meet the medical 

Find that sterilization is illegal under 
Penal Code Art. 129 and therefore 
unethical.  Ethical only if based on 
medical need.  Given the absence of 

                                                 
283 Conselho Regional de Medicina do Estado de São Paulo; Regional Medical Council for the state of São Paulo.   
284 Advisory opinion letters. 
285 Código de Ética Médica; Medical Ethics Code. 
286 Article 43 in the 1988 CEM. 
287 Instituto Nacional de Assistência Médica e Previdência Social; National Institute for Medical Assistance and Social Security. 
288 Former Brazilian currency. 
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Leonor Mendes 
de Barros)289 

need requirement. medical need, the doctors behaved 
properly and in compliance with legal and 
ethical standards. 

6   03/22/94 Judge (Family
Law) 

Request opinion regarding the proposed sterilization of a 
twenty-year-old mentally incompetent woman, mother of 
two children (pregnancies the result of being raped), 
pregnant with third child (the result of being raped by 
her father). 

Find that sterilization is both illegal and 
unethical unless based on medical need.  
Mental incapacity does not constitute 
medical need for sterilization.  
Recommend insertion of an IUD.    

7 08/25/94 Head of the 
Medical Division, 
SASSOM290 

Request opinion regarding how to handle requests for 
contraceptive sterilization. 

After a detailed discussion of the legal 
arguments and debate surrounding 
sterilization find that sterilization is not 
illegal or unethical.   

8   11/28/94 Doctors Conveniado291 hospital serving INAMPS patients.  
Hospital Family Planning Commission is responsible for 
approving sterilizations based on criteria such as: thirty 
years or older, three or more children, stable marriage 
for five years. 

Find the Hospital’s Ethics Council has 
jurisdiction over approval.  Acknowledge 
legal debate but reiterate position that 
sterilization is both illegal and unethical.  
Criticize the use of a point system to 
determine eligibility for sterilization. 

9   09/04/95 Coordinator of
Family Planning 
Program 
SMS/Leme292 

Request opinion regarding sending patients with medical 
need for sterilization to a particular public hospital, 
whether the doctors at the hospital can refuse to perform 
the sterilization procedure, and whether an outside 
medical team can go to the hospital to perform the 
procedure. 

Find it acceptable for SMS to send 
patients with medical need for sterilization 
to the public hospital.  Once the patient is 
admitted, doctors have the right to refuse 
to operate but they then have an 
obligation to send the patient to a private 
hospital for treatment. 

10   09/19/95 Head of
Women’s Health 
Program at SMS 
 

Request opinion regarding proposed Family Planning 
Center that would include sterilization services.  
Approval for procedure based on criteria such as: thirty 
years or older with three children and with spouse’s 
consent. 

Acknowledge the debate as to the legal 
status of sterilization and recommend 
government regulation of the procedure.  
Given the lacuna in the law, suggest that 
family planning program exclude 
sterilization. 

11 10/03/95 Dept. Head for 
Ob/Gyn and the 

Request opinion regarding propriety of sterilizing sixteen 
year old with transmissible genetic defect that has a 45% 

Disfavor performing tubal ligation on a 
sixteen year old and recommend use of a 

                                                                                                                                                                                                                         
289 Mendes de Barros Maternity Hospital. 
290 Serviço de Assistência Social dos Municipiários/Ribeirão Preto; Municipal Workers’ Social Assistance Service/Ribeirão Preto. 
291 Private health care providers operating under contract to the government. 
292 Secretaria Municipal de Saúde/Leme; Municipal Secretary of Health/Leme. 
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President of the 
Ethics 
Committee, 
Medical 
School/USP293 

mortality rate. reversible contraceptive method.  Find 
that the department can refuse to perform 
the sterilization without being subject to 
liability. 

12  03/22/96 Direction and
Oversight 
Commission/CR
ESS294 

 Request opinion regarding São Paulo municipal law 
(11.890/95) requiring municipal hospitals to offer free 
sterilization services for contraceptive purposes.  

Find that the irreversible nature of 
sterilization requires that each case 
receive a rigorous medical analysis.  
CREMESP awaits publication of a federal 
law regulating family planning and 
sterilization procedures. 

13   06/13/96 Doctor Request opinion regarding a former patient who 
underwent sterilization in 1988 and later became 
pregnant and who is now considering a civil malpractice 
action against the doctor. 

Medical malpractice requires proof of 
fault (Civil Code Art. 1.545) with burden 
of proof of fault on the plaintiff patient.  
The contractual nature of doctor-patient 
relationship does not shift burden to 
defendant doctor.  This doctor was 
responsible for attaining a result 
(sterilization) and failure to do so shifts 
the burden of proof of fault to defendant 
doctor to prove he correctly performed the 
procedure. 

14   10/22/97 Professor, Dept.
of Ob/Gyn, 
Medical School 
USP 

Request opinion regarding doctors’ refusal to perform 
sterilization procedure at time of birth given language of 
Law 9.263/96, even where medical need present, e.g., 
medical condition threatens health of the woman. 

Find law provides exception from time of 
birth prohibition for “cases of proven 
necessity”.  Find that tubal ligation on 
women with serious medical conditions 
making pregnancy risky for them can be 
performed at the time of birth  

15   11/27/98 Obstetrics
Professor 
UNICAMP295  

Request opinion regarding propriety of hospital practice 
of performing tubal ligations a few days after the birth 
where hospital complies with all requirements of Law 
9.263/96 given law’s prohibition on time of birth 
sterilizations. 

Find that, so long as the requirements of 
Law 9.263/96 are met (including the 60-
day waiting period) sterilization can be 
performed immediately after the birth 
and, in the case of an emergency cesarean 
section, at the time of birth. 

                                                                                                                                                                                                                         
293 Universidade de São Paulo; University of São Paulo. 
294 Conselho Regional de Serviço Social; Regional Social Service Council. 
295 Universidade de Campinas; Campinas University. 
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16   12/11/98 Hospital
Director 
Maternidade296 
N.V. 

Request opinion regarding propriety of performing a 
sterilization, based on a request by her caretaker, on a 
woman who suffers from a mental and physical defect 
and who is HIV positive. 

Given the irreversible nature of 
sterilization, find that the procedure can 
only be performed on a mentally 
incompetent person with prior judicial 
authorization, even where there is medical 
need (pregnancy presents health risk). 

 
17 

03/16/9
9 

Secretary of 
Health 
SMS/Diadema 

Request opinion regarding the minimum age and 
number of children required for legal sterilization under 
Law 9.263/96 and an interpretation of the time of birth 
restriction.  

Find age of civil majority is twenty-one297 
or, sixteen if married.  Law permissive 
regarding age - permits voluntary 
sterilization of anyone over age twenty-
five, anyone over age twenty-one with two 
children and anyone over age sixteen who 
is married with two children. Law 
restrictive regarding time of birth 
sterilizations.  Absent medical need, 
sterilizations should not be performed at 
the time of birth and should take place at 
least 42 days later as dictated by 
Ministério da Saúde298 regulations 
(Portaria299 No. 48).  

   Source: CREMESP Statistics Department 

.

                                                 
296 Maternity ward. 
297 The age of civil majority was subsequently lowered to eighteen years. 
298 Ministry of Health. 
299 Document issued by a governmental entity setting forth an administrative act within the competence and jurisdiction of such entity. 
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TABLE 6-4: CFM300 PARECERES301 INVOLVING SURGICAL STERILIZATION, 1985 – 1999 

 
 

 DATE REQUESTED BY ISSUES RAISED CFM OPINION 
1  04/13/85 CRM/MG302 CEM Art. 12:303  

Not abiding by sterilization legislation.   
What legislation applies to sterilization? 

Find sterilization is illegal under Penal Code Art. 129 even if 
performed with consent of patient.  Ethical only if based on 
medical need. 

2  02/20/86 DIMED304 Request opinion regarding the 
Norplant™ clinical trials. 

Condemn study: Find numerous irregularities including: 
study initiated without authorization; failure to follow 
procedures required by law; failure to use proper consent 
forms; unauthorized increases in number of clinics and 
women involved. 

3  07/12/86 SMS/Manaus305 
CRM/AM306 

Request opinion regarding family 
planning program in Manaus funded by 
Pathfinder. 

Condemn program.  Conclude it is a population control 
program not a family planning program. 

4  11/08/86 BEMFAM307 BEMFAM report explaining how they 
have revised their approach to the work 
they do. Request re-evaluation of their 
activities. 

Refuse to alter CFM position condemning BEMFAM 
activities. Find that BEMFAM continues to promote 
population control including the use of sterilization.   

5   10/10/87 Associação de
Orientação aos 
Deficientes308 

Seek authorization to perform tubal 
ligation on illiterate women who request 
the procedure based on their inability to 
use other methods. 

Refuse to grant authorization. Sterilization is illegal under 
Penal Code Art. 129 even if performed with consent.  
Ethical only if based on medical need.   

                                                 
300 Conselho Federal de Medicina; Federal Medical Council. 
301 Advisory opinion letters. 
302 Conselho Regional de Medicina/Minas Gerais; Regional Medical Council/Minas Gerais. 
303 Article 43 in the 1988 CEM. 
304 Divisão Nacional de Medicamentos; National Medication Division. 
305 Secretaria Municipal de Saúde/Manaus; Municipal Secretary of Health/Manaus. 
306  AM is the abbreviation for Amazonas. 
307 Sociedade de Bem-Estar Familiar; Society for Family Well-Being. 
308 Association of Orientation for the Disabled. 
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6  01/12/90 CNDM309 Request opinion regarding Projeto de Lei 

2.538/89 authorizing contraceptive 
services. 

Oppose proposed law.  Problems include: denies adolescents 
access to family planning information and methods; 
promotes the use of voluntary sterilization which is illegal; 
promotes self-medication.  

7   08/31/92 Clínica Ginecológia
Infância e 
Adolecência310 

Request opinion regarding whether 
ethical to prescribe hormonal 
contraceptives to minors. 

Find ethical to prescribe hormonal methods to adolescents.  
Doctor to determine maturity level of the minor and provide 
appropriate information about human sexuality and 
contraceptive methods.   

8 09/02/96 CEPARH Request opinion regarding whether 
ethical to operate toll telephone service 
offering family planning advice and 
information. 

Find toll telephone service unethical; violation of CEM §§ 
62 and 134; Find pre-recorded answers to questions 
insufficient; subject to errors in interpretation; personal 
evaluation by and advice from doctor required. 

9   11/11/96 Ministério da
Saúde311 

Request opinion regarding whether 
ethical to offer family planning, STD and 
HIV information and medical services to 
unaccompanied minors. 

Find no ethical violation.  Note that the doctor is not 
permitted to discuss treatment or other details with parents 
or legal guardian without minor’s permission or in cases 
where the minor is in danger. 

10  06/18/98 CRM/MS312 Seek clarification of some aspects of 
Ministério da Saúde regulation of Law 
9.263/96, the “family planning law”. 

Find that, except in emergencies, sterilization always 
requires consent of both spouses; that all legal requirements 
of law must be met before sterilization can be performed; 
that number of prior cesarean section births should be 
expressly stated; that it is up to the clinic director to 
determine which health care professionals make up “multi-
disciplinary team”; that Ministério da Saúde Portaria313 
No. 144 regulates the law. 

11 11/18/98 Doctor Request opinion regarding the 
prohibition on time of birth sterilizations.  
If all the legal requirements are met 
including the 60-day waiting period, can 
sterilization be performed shortly after a 
vaginal or cesarean section birth?  

No.  The legislation clearly prohibits time of birth 
sterilizations. Time of birth sterilizations are allowed only in 
cases of proven medical necessity including prior successive 
cesarean section births. 

12  03/30/99 CRM/DF314 Request evaluation of a proposed Find the proposed resolution acceptable.  The resolution 
                                                 
309 Conselho Nacional dos Direitos da Mulher; National Council for Women’s Rights. 
310 Infant and Adolescent Gynecology Clinic. 
311 Ministry of Health. 
312 MS is the abbreviation for Mato Grosso do Sul. 
313 Document issued by a governmental entity setting forth an administrative act within the competence and jurisdiction of such entity. 
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CRM/DF resolution setting forth ethical 
standards for sterilization procedures. 

requires “reproductive risk” before a sterilization can be 
performed.  Reproductive risk includes: pregnancy presents 
health risk to the woman; 5 or more prior pregnancies; 5 or 
more prior abortions; 35 years of age or older; or, risk to 
life of the mother. 

 

Source: CFM Library; Dr. Cristião Rosas (CREMESP). 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                                                                                                         
314 DF is the abbreviation for Distrito Federal; Federal District (Brasilia). 
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Legislative proposals to legalize and regulate sterilization were circulating in the 

Brazilian Congress in the mid-1990s and the change in tone of the CREMESP pareceres 

reflects this.  Pareceres issued in 1995 and 1996, rather than stating definitively that Penal 

Code Article 129 applies, acknowledge a lacuna in the law and are couched in terms 

supporting federal government regulation of the matter (pareceres 10 and 12).  Parecer 12 

does not condemn the São Paulo municipal sterilization law or suggest that federal law 

controls; the parecer simply states that CREMESP is awaiting federal legislation 

regulating family planning and sterilization procedures.  At the time this opinion was 

issued, Law 9.263/96 except for Article 10 had been enacted.  Pareceres 14, 15 and 17 

address the most controversial language in Article 10: the restriction on time of birth 

sterilizations.  Parecer 14 finds that women with serious medical conditions indicating a 

need for sterilization are exempt from the time of birth restriction.  Pareceres 15 and 17 

take opposing positions on the time of birth issue.  Parecer 15 finds that so long as the 

requirements of Law 9.263/96 including the 60-day waiting period are observed, 

sterilization can legally be performed immediately after the birth.  Parecer 17, issued just 

a few months later, finds that the law is restrictive with regard to time of birth 

sterilizations; absent medical need, sterilizations should take place at least 42 days after 

birth.  The difference in the two pareceres is likely based on the issuance in February 

1999 of Ministério da Saúde315 Portaria316 No. 48 setting forth the 42-day rule. 

Table 6-4 is a list of twelve CFM pareceres relating to sterilization and 

contraception obtained from CREMESP and from the CFM library in Brasília.  Again, I 

found that the pareceres are not limited to application of ethical rules of conduct to 

specific fact situations; they include legislative interpretation and application and public 

policy statements.  One of the pareceres was requested by an individual doctor, three 

were requested by CRMs, five requests came from public agencies including the 

Ministério da Saúde and its subsidiary agency DIMED,317 two from private clinics and 

                                                 
315 Ministry of Health. 
316 Document issued by a governmental entity setting forth an administrative act within the competence 
and jurisdiction of such entity. 
317 Divisão Nacional de Medicamentos; National Medication Division. 
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one from BEMFAM.318  The pareceres address a wide variety of issues related to 

sterilization and contraception.   

The earliest opinion listed on Table 6-4 (parecer 1) dating from 1985 establishes 

the general rule based on an interpretation of Penal Code Article 129 that sterilization is 

illegal and therefore unethical unless medically indicated.  Parecer 2 condemns the 

Norplant™ clinical trials discussed in Chapter Five.  Pareceres 3 and 4 contain language 

condemning population control efforts in Brazil funded by international agencies.  

Parecer 4 is an effort by BEMFAM to convince the CFM that the organization has 

reformed itself and seeks “approval” of its activities; the CFM refused to change its 

position condemning what it considered the “population control” agenda of BEMFAM.  

A government agency requests the CFM’s opinion on proposed legislation in parecer 6; 

the CFM reiterates its opinion that sterilization is illegal and should not be included in a 

program providing contraceptive services.  Pareceres 7 and 9 take a liberal view toward 

the provision of contraceptive information and methods to minors and protect the minor’s 

right to privacy.   

CEPARH319 requested parecer 8; the director of CEPARH is the famous (or 

infamous) Elsimar Coutinho of Bahía.  Dr. Coutinho has been active in the population 

control, family planning and reproductive health arena for many years.  Feminists and 

others involved with women’s reproductive rights and health issues vilify him but to 

some he is a champion of progress in modern contraceptive methods and women’s 

reproductive health issues in general.  He has published numerous books and articles.  

One of his more recent publications contends that menstruation is unnecessary for any 

woman not intending to become pregnant.  He recommends everything from taking 

hormonal contraceptive pills for the full 28 days of the cycle rather than the usual 21-day 

dose to hysterectomy to eliminate this unnecessary bodily function (Coutinho 1996).   

The CFM issued the last three pareceres (10-12) after adoption of Law 9.263/96.  

Parecer 10 provides a general overview of the requirements of the law emphasizing that 

consent must be obtained from both spouses, that all legal requirements must be met 

before a sterilization can be performed and that the number of prior cesarean section 

                                                 
318 Sociedade Civil de Bem-Estar Familiar; Civil Society for Family Well-Being. 
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births should be expressly stated.  Parecer 11 pronounces the CFM’s position on the 

controversial “time of birth” prohibition; it states that sterilizations cannot be performed 

shortly after a vaginal or cesarean section birth even where all the legal requirements 

have been met.  This parecer, issued in November 1998, directly contradicts the 

CREMESP parecer (Table 6-3, parecer 15) also issued in November 1998.  The later 

CREMESP opinion (Table 6-3, parecer 17) issued in March 1999 agrees with the CFM 

opinion by taking the position that sterilizations should be performed 42 days after birth 

absent medical need.  The last CFM opinion on the list (parecer 12) addresses the issue as 

to whether a CRM can set ethical standards that are more restrictive than those found in 

Law 9.263/96.   The CFM finds this acceptable.   A CRM/DF resolution requiring 

“reproductive risk” before a sterilization can be performed is deemed acceptable under 

the law.  Reproductive risk is defined as 1) pregnancy presents a health risk to the 

woman; 2) five or more prior pregnancies; 3) five or more abortions; 4) age 35 or older; 

or, 5) risk to the life of the mother.  The CFM parecer is consistent with verbal opinions 

given by CREMESP board members that a hospital’s restriction on sterilizations to 

women aged 30 and over is acceptable under the law.320. 

Do medical council pareceres encourage the use of sterilization for contraceptive 

purposes in conjunction with cesarean section births?  The CFM and CRMs establish 

national and state level norms for medical behavior through enactment of the CEM and 

the issuance of pareceres.  The rise in the use of sterilization for contraceptive purposes 

and uncertainty about its legal status led to requests for clarification from the medical 

councils.  The medical councils consistently declared sterilization illegal pursuant to 

Penal Code Article 129 unless performed with medical indication and consistently stated 

that three cesarean section births constitute medical indication.  The pareceres addressing 

sterilization provided doctors with a clear statement as to the legal and ethical status of 

the procedure; sterilization is legal and ethical if performed after a third birth by cesarean 

section.  The three cesarean section exception promoted the use of unnecessary cesarean 

section births as a means of offering “legal” sterilizations.  Doctors gained the additional 

advantage of knowing that strict compliance with these pareceres would provide a 

                                                                                                                                                 
319 Centro de Pesquisa em Reprodução Humana; Research Center on Human Reproduction. 
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defense to allegations of unethical conduct in a disciplinary proceeding.  The exception 

for three cesarean section births served to reinforce the culture of sterilization used in 

conjunction with unnecessary cesarean section births. 

 

MEDICAL MALPRACTICE LIABILITY 
 

This section examines federal civil tort laws that impose liability on doctors for 

negligent acts or omissions that cause harm to consumers of their medical services.  The 

laws seek to ensure that doctors practice medicine in conformance with standards that 

protect the health and safety of the women to whom they provide contraceptive 

counseling and services.  The laws have two functions: to compensate victims of medical 

malpractice for harm suffered and to serve as a deterrent.  The patient must suffer harm 

and that harm must have been caused by negligent conduct by the doctor before liability 

will attach.  Issues as to the burden of proof are not well resolved in Brazil.  Plaintiffs 

face several obstacles in obtaining the documentary and testimonial evidence needed to 

prove their case.  Medical malpractice liability insurance does not exist.  Medical 

malpractice laws are not particularly successful in Brazil in achieving either their 

compensatory or deterrent goals. 

Reports in the Brazilian press in the 1990s suggested a high incidence of medical 

malpractice, a lack of data showing the true extent of the problem and little or no 

accountability by the medical profession.321  Isto É reported that a member of one in six 

Brazilian families had experienced an act of medical malpractice but that doctors were 

“immune” to liability.322  A São Paulo surgeon told Veja in an interview that “Brazilian 

doctors err frequently and should err less often. Compared to their American, German 

and English counterparts, they really make a lot of mistakes.  . .” (my translation).323  A 

discussion of whether and why the incidence of medical malpractice in Brazil is high in 

comparison with more developed countries is beyond the scope of this dissertation.  The 

                                                                                                                                                 
320 Information provided by Dr. Anibal Faúndes, email correspondence dated May 2, 2001. 
321 See e.g., Veja, May 2, 1990, pp. 52-60. 
322 Isto É, July 26, 1995, pp. 86-91. 
323 Veja, May 15, 1991, pp. 7-9. 
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focus here is on whether doctors are held accountable for acts of medical malpractice and 

whether the presence or absence of accountability contributes to how contraception is 

practiced.   

The literature suggests that doctors are rarely held civilly liable for medical 

malpractice in Brazil (Neto 1998; Magalhães 1988).  Brazilian courts have traditionally 

been reluctant to impose civil liability for compensatory damages (Destri 2000; 

Magalhães 1988).  Brazilians lack confidence in the court system as a mechanism for 

recovering for losses and they do not frequently pursue compensatory damages through 

civil litigation (Magalhães 1988).  Civil litigation is both costly and time-consuming as 

cases drag on for upwards of ten years.  Few medical malpractice cases are brought 

before the courts and of those cases that are litigated, few result in recovery of damages 

for the plaintiff (Neto 1998; Magalhães 1988).  The dearth of litigated cases translates 

into a dearth of court decisions addressing substantive and procedural issues involving 

medical malpractice claims.   

 

The Law on the Books: Medical Malpractice 
 

Federal legislation sets forth the standards for and provides the mechanisms by 

which persons who harm others are held responsible for their acts or omissions.  

Responsabilidade Civil324 brings with it an obligation to indemnify the victim for harm 

caused.  To establish civil liability and recover damages in a civil lawsuit, the injured 

party must show that she suffered personal injury, property damage or dano moral,325 that 

the injury was the result of actions by third parties and that there is a causal nexus 

between the outcome and the acts of the third parties (Brittar 1999).  There can be no 

civil liability unless there is injury; the underlying purpose of civil liability is to 

compensate the victim for injuries by returning him or her to the status quo ante.  The 

theory of compensatory damages, while recognizing that money damages cannot truly 

place a victim of medical malpractice back in the position they occupied prior to 

                                                 
324 Civil liability. 
325 Moral harm. 
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suffering injury, engages the legal fiction that money compensates the victim for their 

loss.  The law (Civil Code Art. 1.545) holds accountable doctors who through fault cause 

injury to their patients while exercising their profession.   The Civil Code applies the 

classical definition of civil liability to medical malpractice cases; liability applies only in 

cases where the defendant is at fault.326 

There are three categories of unintentional fault under Brazilian law: imperícia, 

imprudência and negligência.327  Fault in medical malpractice cases can be thought of as 

an act or omission by a doctor that is incompetent, imprudent or negligent and that causes 

material or moral harm to the patient (Neto 1998).  Imperícia is a lack of the technical 

knowledge or aptitude required for practicing medicine or a particular medical procedure 

(Chaves 1993; Magalhães 1988).  Imprudência is an act that is unjustified or dangerous 

(Magalhães 1988) or an act taken without the necessary precautions (Chaves 1993).    

Negligência is an omission such as a failure to take the necessary precautions or required 

steps (Magalhães 1988).  Imprudência occurs when a doctor engages in an act that 

caution dictates against while negligência occurs when the doctor fails to take an action 

that prudence requires (Jesus 1993).   

There is disagreement amongst legal scholars as to whether medical malpractice 

falls within the theory of contractual liability or extra-contractual (tort) liability328 (Neto 

1998).  Civil Code Article 1.545 lists malpractice liability among extra-contractual 

liabilities but many legal scholars find that medical malpractice liability rests on a 

contractual obligation between the doctor and the patient (id).   The available case law 

does not definitively resolve the uncertainty (id).  The distinction determines who bears 

the burden of proof.  If medical malpractice is extra-contractual in nature, liability is 

subjective and the patient-plaintiff must prove fault (Magalhães 1988).  If medical 

malpractice is contractual in nature, there is a presumption of fault.  This shifts the 

                                                 
326 Fault includes “bad faith” acts or omissions by doctors who act with intent to harm the patient.   
Presumably, incidents of intentional fault occur less frequently than incidents of unintentional fault.  Given 
the unique nature of intentional fault, this topic deserves separate treatment.  The discussion in this 
dissertation is limited to medical malpractice liability where doctors make “mistakes” that cause harm to 
their patient. 
327 Incompetence, imprudence, and negligence. 
328 Extra-contractual liability in Brazil includes both subjective liability based on fault and objective 
liability based on risk. 
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burden of proof to the defendant-doctor who must rebut this presumption (id).  The 

uncertainty with respect to the contractual or extra-contractual nature of medical 

malpractice liability has resulted in different courts applying different rules on a case-by-

case basis.  CREMESP has taken a unique position (Table 6-3 No. 13) contending that it 

is not the contractual nature of the doctor-patient relationship but the fact that the doctor 

failed to attain the medical result (sterilization) that shifts the burden of proof to the 

defendant doctor to prove he or she was not negligent. 

The 1990 Código da Defesa do Consumidor (“CDC”),329 in an effort to facilitate 

actions by consumers against providers of goods or services, introduced to Brazilian civil 

law the concept of strict liability330 (CDC Art.14).  Providers of defective goods and 

services that cause harm to consumers are held strictly liable for damages regardless of 

fault.  The doctrine of strict liability obviates the need for the plaintiff to prove fault and 

imposes liability even where the defendant’s conduct does not fall into one of the three 

fault categories.  The doctrine of strict liability is generally applicable to consumer cases 

but the CDC specifically exempts medical malpractice cases by requiring a showing of 

proof of fault (CDC Art. 14, sec. 4).   The CDC gives the judge discretion to shift the 

burden of proof from the plaintiff to the defendant in cases where such proof is required 

(CDC Art. 6, VIII).   

The CDC does not resolve the uncertainty regarding whether medical malpractice 

falls within a contractual or extra-contractual theory of liability.  It does allow a judge 

who finds that medical malpractice is extra-contractual in nature to shift the burden of 

proof from the plaintiff to the defendant.  This leaves the burden of proof issue subject to 

a case-by-case determination.  Neto suggests that the rule found in the CDC permitting 

judges to shift the burden of proof to the defendant-doctor should be adopted as the 

general rule rather than the exception (Neto 1998).  This would avoid having the burden 

of proof issue decided differently in individual cases by different judges.  The uncertainty 

as to which party will bear the burden of proof contributes to the general skepticism of 

potential plaintiffs that the courts are a viable mechanism for resolving disputes. 

                                                 
329 Brazilian Consumer Protection Code. 
330 Liability without fault. 
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A generally applicable rule shifting the burden of proof to the defendant-doctor in 

all medical malpractice cases could have a significant impact on medical malpractice 

litigation.  The requirement that the victim prove fault is likely the single most significant 

barrier to recovery in medical malpractice cases in Brazil (Neto 1998).  Proving fault is 

difficult for the victim.  The plaintiff-patient is responsible for educating the court about 

the complex medical procedures and technologies used and about how the doctor’s 

conduct fell outside proper medical practice.  The evidence showing fault is often 

contained in documents in the possession of the doctor or the hospital to which the 

patient-plaintiff may not have access (id).  There is great suspicion about the credibility 

of witness testimony when those witnesses are colleagues or other health care 

professionals who maintain a working relationship with the defendant-doctor (id).  There 

is also the problem of witnesses who refuse to come forward and testify participating in 

what some legal scholars call “a conspiracy of silence” (Magalhães 1988).  Brazil does 

not use a system of competing medical expert witnesses with each side calling their own 

experts.  Medical expert witnesses are not associated with either party to the case; their 

responsibility is to the court.  Their job is to evaluate and describe in detail what occurred 

and to determine if the patient suffered damages (CRM/DF 2000).  Expert witnesses 

often testify in a manner that undermines the patient’s evidence (Magalhães 1988).  Such 

testimony is considered suspect given what is perceived to be a great sense of loyalty, or 

solidarity, amongst members of the medical profession (Neto 1998).  After all of the 

evidence is presented, it is up to the judge to decide whether any damages suffered were 

caused by the imperícia, imprudência or negligência of the doctor (CRM/DF 1999). 

Once liability is established, the doctor is responsible for compensating the victim 

for all injuries caused.  Damages include both dano patrimonial331 and dano moral.  

Material harm includes money damages or property damages while moral harm is injury 

to immaterial goods such as one’s honor, life or liberty (Neto 1998).  To establish 

material harm proof of the economic impact of the injury is required.  Quantification of 

the damages is significantly more difficult where the harm is moral.  Moral damages are 

not pleaded in a specific amount; the determination of the amount of moral damages is 

                                                 
331 Material harm.   
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left entirely to the judge (id).  Neto (following Brittar’s lead) proposes that the value of 

moral harm should be determined based on the wealth of the defendant to indicate that 

society will not tolerate negligent behavior thereby serving as a deterrent and increasing 

the likelihood that a doctor will not engage in similar unacceptable behavior in the future 

(Neto 1998).  This would bring damages for moral harm closer to the American concept 

of punitive damages.  The law in Brazil does not currently endorse this approach.   

 

Medical Malpractice Insurance 
 

There is no medical malpractice insurance in Brazil.  The inexistence of medical 

malpractice insurance coverage means that the doctor’s own wealth must be used to 

satisfy the judgment.   It is unclear why malpractice insurance does not exist.  It could be 

because it is not necessary; there is a low probability of being sued, a low probability of 

being held liable if sued and a high probability that, if held liable, the damages award will 

be small.  It may be that small damages awards are handed down because insurance does 

not exist and doctors must pay damages out of their own pockets.  Legal scholars argue 

that the introduction of medical malpractice insurance for doctors, hospitals and other 

entities subject to liability is a necessary step to enable the system to effectively 

compensate victims of medical malpractice for injuries suffered (Neto 1998; Magalhães 

1988).  This line of reasoning argues that the use of insurance coverage would spread the 

risk across the entire medical profession, thus permitting the award of judgments that 

effectively compensate victims of medical malpractice.  There is concern that the 

introduction of insurance would increase the prevalence of malpractice because doctors 

would no longer be exposed to the risk of loss of their own personal wealth (id).  This 

argument is undercut to some extent by the fact that insurance premiums would increase 

for doctors who have claims filed against them.     
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The Law in Action: Services for Victims of Medical Malpractice 
 

The resources available to victims of medical malpractice are extremely limited; 

civil society actors to assist consumers in this area are rare.  In an effort to contact 

medical malpractice attorneys, I asked the OAB/RJ332 to provide me with a list of 

attorneys by specialization; no such list existed.  Nor do the telephone books in Rio de 

Janeiro list attorneys by specialization.  My efforts did lead me to a single organization, 

AVERMES,333 headquartered in Rio de Janeiro, dedicated to providing support to victims 

of medical malpractice.  I was not able to obtain the address or telephone number from 

the phone book or from the OAB/RJ but I eventually found a lawyer who knew of the 

organization and had the name of the founder and a telephone number.  Several people I 

spoke with in São Paulo were familiar with AVERMES but indicated to me that no 

comparable organization exists in their city.  Nor did I find any similar services available 

in Brasília.   

Célia Destri, an attorney who was the victim of medical malpractice, founded 

AVERMES in 1991 (Destri 1999).  During an operation to remove a cyst on her ovary, 

the doctor sliced part of her kidney.  The doctor’s complete unwillingness to respond to 

numerous calls for help and complaints of severe abdominal pain finally resulted in Ms 

Destri’s admission to the emergency room and a subsequent emergency operation to 

remove her damaged kidney (id).  Ms Destri filed a complaint with CREMERJ seeking to 

disqualify the doctor from the practice of medicine (id).  The PEP resulted in a finding of 

imperícia (incompetence) and CREMERJ punished the doctor with a private 

condemnation in a meeting with the President (id).  A criminal case was also pursued.  

The judge sentenced the doctor to six months probation (id).  The doctor appealed and the 

appellate judge increased the sentence to one year (id).  Ms Destri writes that since her 

interest was in seeking justice rather than money damages, following the decision in the 

criminal case she decided to settle her civil action.  Her own experience opened her eyes 

to the difficulties faced by middle-class victims of medical malpractice in vindicating 

their legal rights.  She realized that those with less education and access to resources 
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faced even greater obstacles (id).  This realization motivated her to found AVERMES 

(using her own money) to provide support to victims of medical malpractice.   

Ms Destri’s 1999 book is a collection of successful medical malpractice cases that 

AVERMES has been involved in.  She published the book in part to provide a case law 

reference book for attorneys working on medical malpractice cases given the dearth of 

appellate court decisions addressing this area of law (id).  Another reason for publishing 

the book was to show that, although the work is difficult, attorneys can be successful in 

obtaining recovery for victims of medical malpractice (Destri 1999).   

The current legal literature, print media from the 1990s and Ms Destri’s 1999 

book suggest that medical malpractice is not well developed in Brazil.  Despite the 

existence of a legal right to recovery for both material and moral harm and some 

evidence of a high rate of malpractice occurrences, few cases are filed and few victims 

recover their losses.  The literature suggests a general lack of accountability on the part of 

doctors who commit malpractice.  There is little real threat of litigation, successful 

lawsuits are rare and when liability is established, damages awards are low.  The low 

level of risk allows doctors to act with impunity; this may contribute to higher rates of 

occurrence of medical malpractice.  The successes of AVERMES outlined in Ms Destri’s 

book lend credence to the contention that there is some movement in Brazil toward better 

protection of medical malpractice victims through the increased filing of suit and 

somewhat less reluctance on the part of judges than there was in the past to impose civil 

liability on doctors.    

Does medical malpractice law affect the use of the pill or sterilization for 

contraceptive purposes or the use of sterilization in conjunction with cesarean section 

births?  It is clear that medical malpractice is not well developed in Brazil.  The law on 

the books provides adequate protection for victims of medical malpractice although 

unresolved issues related to which party bears the burden of proof increase the risk of 

bringing suit.  In individual cases in which the burden of proof is placed on the plaintiff, 

limited access to documents and other information needed to establish negligence present 

a significant barrier to establishing liability.  The general difficulties associated with 
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litigation in Brazil (expense; long delays) exacerbate the difficulties associated with 

bringing a successful medical malpractice case.  Judges appear hesitant to impose 

liability and, where liability is established, to award sufficient damages.  There are few 

civil society actors working to protect patients’ rights via the courts.  On the whole, 

doctors are not held accountable for their acts or omissions.  The lack of accountability 

for medical malpractice may encourage the indiscriminate distribution of contraceptive 

methods like the pill.  The use of the pill by women who exhibit contra-indications 

increases the risks of serious complications.  The use of the wrong pill (in terms of levels 

of hormones) increases occurrence of side effects and contraceptive failure.  In either 

case, the result is to further discredit this method. 

Knowledge of the existence of medical malpractice laws, despite limited 

enforcement, contributes to doctor’s fear of committing a medical error.  The 

psychological effect of medical malpractice is to encourage the use of defensive 

medicine.  Defensive medical practices are methods of practicing medicine with the 

principal purpose of avoiding being sued for malpractice and for providing a defense 

should a lawsuit be filed (Halley et al. 1989).  The threat of medical malpractice liability 

may influence obstetrical decisions at childbirth by favoring the over use of cesarean 

section births as a mechanism for avoiding charges that a cesarean section would have 

avoided any trauma suffered by the baby (id).  Among the factors that contribute to high 

cesarean section rates is the perception by Brazilian doctors that vaginal births are subject 

to a greater likelihood of complications than cesarean section births thereby exposing the 

doctor to greater risk of a malpractice claim (Dr. Selene Bezerra/Hospital Getúlio 

Vargas).  The use of cesarean section provides a defense to allegations of malpractice; it 

suggests that the doctor did what was possible to avoid complications (Dr. Anibal 

Faúndes/CEMICAMP).  Another defense to claims of medical malpractice is 

conformance with “local patterns of practice” (Phelps 1992); sterilization at the time of a 

third cesarean section birth conforms to common practice in much of Brazil.     

Doctors easily gain experience in performing cesarean section births while their 

lack of experience with vaginal births leaves them less well prepared for this type of 

birth.  Likewise, doctors easily gain experience in performing tubal ligations while their 

lack of experience in properly inserting an IUD leaves them less well prepared to provide 
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this service.  The lack of preparation increases concern about making an error and 

subjecting oneself to a malpractice claim.  The psychological effect of medical 

malpractice serves to reinforce the culture of sterilization and cesarean section; doctors 

favor sterilization over reversible methods and cesarean section over vaginal birth as a 

way of avoiding medical errors.   

 

CONCLUDING REMARKS: FILLING LEGISLATIVE AND JUDICIAL 
LACUNAE 
 

The CFM and CRMs are quasi-public entities whose activities are not subject to 

public scrutiny.  The official role of the medical councils is to license doctors, establish 

ethical rules of conduct for the practice of medicine and to judge accusations against 

doctors of unethical behavior.  The authority to enact the CEM gives the CFM rule 

making authority; the provisions of the CEM establish national ethical norms applicable 

to all doctors practicing in Brazil.  The authority to judge charges of unethical behavior 

gives the medical councils the right to adjudicate and impose punishment.  The medical 

councils have also taken on the responsibility of providing guidance for ethical dilemmas; 

they do this in the form of pareceres issued in response to inquiries asking for an 

application of the CEM to particular fact situations. 

The data presented on pareceres reveal that medical councils use the parecer to fill 

legislative and judicial lacunae; this use of the parecer greatly expands the power and 

increases the influence of the medical councils.  Resolution of the legislative lacuna 

related to the legal status of sterilization was an issue that was properly within the 

purview of the Brazilian courts.  The issue was never brought before the courts and was 

never addressed by judicial decision.  The medical councils assumed the role of the 

judiciary and found that Penal Code Article 129 applied to sterilization and that the 

procedure was illegal.  It was the medical councils in Brazil and not the legislature or the 

courts that resolved the uncertainty surrounding the legal status of sterilization. 

The pareceres serve to supplement the CEM and statements made in pareceres are 

adopted as governing norms.  The CFM issued a revised version of the CEM in 1988.  

Article 43 defers to federal legislation on the matter of sterilization but there was no 
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federal legislation on the books until 1997.  The absence of explicit legislation addressing 

sterilization meant that the medical councils continued to fill the legislative lacuna by 

applying Penal Code Article 129.  The medical councils expanded their unofficial 

legislative role by creating the three cesarean section exception to the unethical status of 

sterilization.  The exception was, for many years, the governing norm for the provision of 

legal sterilizations. 

The medical councils filled a similar legislative lacuna found in the family 

planning law.  The law prohibits time of birth sterilizations but does not define the term 

“time of birth”.  CREMESP initially adopted a permissive approach to this restriction 

suggesting that if doctors complied with all of the other requirements of the law then 

performing a sterilization shortly after birth was acceptable.  The CFM took a different 

view finding the law restrictive with respect to time of birth sterilizations.  CREMESP 

reversed its opinion following issuance of Ministério da Saúde regulations setting forth 

the 42-day rule.  Another issue properly left to judicial determination is the scope of 

individual rights; do CF/88 Article 226, paragraph 7 and Law 9.263/96, the family 

planning law, grant constitutional and statutory rights that must be respected at the local 

level?  The judiciary has not addressed this issue but the medical councils have held that 

providers of sterilization services may establish rules that are more restrictive than those 

found in the constitution or federal law.       

The data suggest the limited involvement of the Brazilian judiciary in addressing 

and resolving issues caused by legislative lacunae related to family planning.  The 

medical councils have taken an active role in filling the judicial void and rendering 

judgment on legislative interpretation and application.  Where federal law, federal 

administrative regulations or judicial decisions subsequently rule differently, the medical 

councils acknowledge their hierarchical superiority and conform their interpretations to 

coincide with legislative, administrative or judicial mandates.  However, in the absence 

of government action, the medical councils are the institution that has taken the lead in 

establishing the rules that apply in practice to the provision of sterilization.
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CHAPTER SEVEN: THE “OUGHT”, THE “IS” AND 
REPRODUCTIVE REALITY  

 
The fundamental question I set out to answer in Chapter One is how does the law 

affect the provision to and use of modern contraceptive methods by women in Brazil?  I 

expected to find that the law in Brazil helped to promote the use of sterilization to the 

detriment of reversible methods.  I expected to find that the law in Brazil helped to create 

and perpetuate the “culture” of cesarean section and sterilization.  A key element of my 

argument is that the law on the books affects contraceptive practice via the law in action.  

The “ought” is an ideal that is meaningful to society only via the “is”.  An examination of 

the “is” suggests ways in which the written law functions and dysfunctions in society.  I 

examine what ought to happen, what does happen and what this means for contraceptive 

practice.  The “ought” is set forth in the law on the books; the written legal norms that 

inform people how they should behave.   The “is” consists of the law in action, the social 

and legal processes that establish the rules that apply in practice.  These are the rules that 

actually impact individual and institutional behavior.  My hypothesis that the law 

influences contraceptive practice in important ways that are not always consistent with 

women’s rights or women’s health is substantiated by the data presented and the analysis 

that follows. 

Reproductive reality is defined by how the “ought” is experienced by Brazilian 

women.  The use of most reversible methods of contraception has been legal or at least 

permitted since 1965.  What makes the Brazilian reproductive reality peculiar is that, in a 

country that permitted the use of reversible methods, the significant decline in fertility 

that occurred between 1960 and 1996 is attributed to the use of sterilization; an illegal 

irreversible method used in conjunction with unnecessary cesarean section births.  The 

reproductive reality that Brazilian women face did not and does not match the ideal 

prescriptions of the written law but is significantly influenced by them.  The “ought” is 

meaningful to women not because the rules exist on paper but because reactions to and 

perversions of them exist in society.  The actions and omissions of legal officials 

influence whether and how the “ought” is experienced in society.  The “ought” must 
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come to life within an existing social and legal order.  Particular traits of the Brazilian 

social and legal order impact how legal institutions and legal officials operate in practice.  

Thus, Brazilian women’s demand for sterilization is a response to their desire to limit 

births within a social and legal order that favors this method.  Women in Brazil confront 

a reproductive reality in which the pill and sterilization are the only viable fertility control 

options.  The social and legal traits explain the peculiarity of the reproductive reality that 

confronts Brazilian women. 

 

CONCEPTUAL MODEL 
 

The conceptual model (Figure 7-1) shows my primary hypothesis that the law on 

the books affects contraceptive practice via the law in action.  This section discusses the 

direct, indirect and feedback effects for each of the five factors; how do they interact with 

and influence one another?  I set forth my conclusions regarding how the law has affected 

the provision to and use of modern contraceptive methods by women in Brazil; how the 

law contributes to the reproductive reality experienced by Brazilian women.  

Contraceptive practice is affected directly and indirectly by and has feedback effects on 

all of the other four factors.  The law significantly impacts which contraceptives make it 

into the hands of women and how they get there.  The rules that apply to contraceptive 

practice are determined by the reaction of persons and institutions to the functioning and 

dysfunctioning of social and legal processes.   

The way in which doctors provide contraceptive services and the way in which 

women use contraceptives constitute the dependent variable, contraceptive practice.  The 

provision and use of contraception is defined by what doctors and women actually do.  

The dependent variable is defined by: 1) dominant and increasing use of female surgical 

sterilization frequently performed in conjunction with a cesarean section birth; 2) 

decreasing use of the pill which is available over-the-counter; 3) extremely limited use of 

other reversible methods (hormonal injections, IUD, diaphragm); and, 4) no use of 

Norplant™ which has never been registered for distribution in Brazil.  The law 

encourages the semi-clandestine use of sterilization in conjunction with cesarean section 

births, contributes to dissatisfying experiences with and decreasing use of the pill, 
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contributes to low overall use of other reversible methods and serves as a barrier to the 

use of Norplant™.   

 

The Law on the Books 
 

The law on the books includes both substantive law (the normative rules of law) 

and procedural law (the rules that govern the activities of legal institutions).  Brazil has 

experienced a major transformation in many of the substantive and procedural laws that 

govern its political, legal and social reality.  On paper, Brazil has significantly expanded 

the civil, social, political and economic rights of its citizens.  Civil tort laws, the Penal 

Code, the laws of civil procedure and the laws governing medical councils were passed 

before the 1985 abertura334 but all of the other laws under consideration were enacted in 

or after 1985.  A chronology is presented in Figure 7-2; these laws were detailed in 

Chapters Three through Six.  The laws listed in Figure 7-2 contain the written legal 

norms that tell people and institutions how they should behave.  Those presented are the 

set of laws most relevant to a discussion of how the law on the books affects 

contraceptive practice in Brazil. 

 

Civil Society Actors 
 

The military regime suppressed organized political activity during most of its 22-

year tenure.  Civil society actors like family planning NGOs335 were allowed to operate 

family planning clinics and the Catholic Church permitted to perform its religious and 

community services but participation in organized political activities was forcefully 

discouraged.  In spite of government repression, in the late 1970s and early 1980s.

                                                 
334 Democratic opening. 
335 Non-Governmental Organizations. 
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FIGURE 7-2: CHRONOLOGY OF SUBSTANTIVE AND PROCEDURAL LAWS  

LAWS PASSED BEFORE 1985: 
 
1916: Federal Law 3.071/16 – Código Civil (Civil Code) 336 
1940: Federal Law 2.848/40 – Código Penal (Penal Code) 
1957: Federal Law 3.268/57 – Conselhos de Medicina (Medical Councils) 
1973: Federal Law 5.869/73 – Código de Processo Civil (Civil Procedure Code) 
 
1985 ABERURA: DEMOCRATIC OPENING 
 
LAWS PASSED IN OR AFTER 1985: 
 
1985: Federal Law 7.347/85  – Lei da Ação Civil Pública  

       (Public Civil Action Law) 
1988: CF/88                           – Constituição Federal  

       (Federal Constitution) 
1988: CFM Res. n. 1.246/88  – Código de Ética Médica  

       (Medical Ethics Code) 
1990: Federal Law 8.080/90  – Lei Orgânica da Saúde  

       (Organizational Health Law) and 
       Código Brasileiro de Defesa do Consumidor  

                                                  (Brazilian Consumer Protection Code) 
1996: CFM Res. n. 1.464/96 –  Código de Processo Ético-Profissional 

       (Professional Ethics Procedure Code) 
1996: Federal Law 9.263/96  – Lei de Planejamento Familiar  

       (Family Planning Law) 
1997: Article 10                     – Article regulating sterilization. 
1999: Federal Law 9.782/99  – Agência Nacional de Vigilância Sanitária  

       (National Agency for Health Oversight) 

                                                 
336 In 2002, the Brazilian Congress passed Federal Law 10.406/02 adopting a new Código Civil.  The new 
code was not in effect when I performed my fieldwork.  As I noted in Chapter One, this dissertation 
describes the situation in Brazil as of 2001.  I am not aware of any major changes in the laws discussed 
herein since 2001 but please keep in mind that post 2001 changes in the law, if any, are not incorporated 
into this analysis. 
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political opposition groups emerged.  The number of organized civil society groups 

increased after the 1985 abertura.  The late 1980s and early 1990s saw the formation of a 

wide array of civil society interest groups including the founding of feminist and 

consumer NGOs 

Civil society actors influence the law on the books through NGOs that participate 

in or otherwise influence the legislative process.  Family planning NGOs indirectly 

influenced the political process that addressed the right to family planning and formulated 

a political response to the culture of cesarean section and sterilization.  The political 

motivation for a law regulating the practice of family planning was, in part, a response to 

the perceived abuses associated with the unregulated provision of family planning 

services (especially sterilization) by family planning NGOs.  The family planning law 

prohibits the use of family planning activities for purposes of demographic control (Law 

9.263/96 Art. 2, pará. Único.337.  It permits the participation of foreign organizations in 

family planning activities only if such organizations obtain prior authorization from and 

submit to oversight by SUS338 (Law 9.263/96 Art. 7).  These provisions represent a 

political backlash against the perceived population control agenda of CPAIMC,339 

BEMFAM340 and the international organizations that fund(ed) them.  There was little 

direct involvement by family planning NGOs in the political process leading to passage 

of the family planning law. 

Feminist NGOs and the Catholic Church participated directly in the political 

process that addressed the right to family planning and formulated a political response to 

the culture of cesarean section and sterilization.  The Catholic Church and its politically 

active branch, the CNBB,341 were directly involved in the political process.  The CNBB 

sought to limit access to modern contraceptives.  The Church failed in efforts to include 

language in CF/88342 stating that life begins at conception or language limiting family 

planning to natural methods only.  The CNBB, during the 1990s, promoted legislation to 

                                                 
337 A single subparagraph. 
338 Sistema Único de Saúde; Unified Healthcare System. 
339 Centro de Pesquisa de Assistência Integral à Mulher e à Criança; Research Center for Holistic 
Assistance to Women and Children. 
340 Sociedade Civil de Bem-Estar Familiar; Civil Society for Family Well-Being. 
341 Conferência Nacional dos Bispos do Brasil; National Conference of Brazilian Bishops. 
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limit family planning to natural methods only and opposed the legalization of 

sterilization.  Although these efforts were not successful, the CNBB managed to garner 

support for a spousal consent requirement and an increase in the age at which sterilization 

can legally be performed.  After the presidential veto of Article 10 in 1996, the CNBB 

lobbied unsuccessfully to uphold the veto.  The overwhelming support in Congress to 

reinstate.  Article 10 and high ratings of public approval of Law 9.263/96 including 

Article 10 suggest that, despite its reputation as the largest Catholic country in the world, 

Brazilian society in the 1990s placed higher value on the right to control one’s own 

fertility than on the doctrinal proscriptions of the Catholic Church. 

Feminist NGOs were strong supporters of the family planning law and worked 

diligently with members of Congress to ensure its passage.  The feminists supported the 

right to family planning including state provision of family planning services.  Feminist 

opposition to sterilization as a method of birth control was tempered and ultimately gave 

way to the idea that the Brazilian reality (high rates of sterilization) required a political 

and legal solution.  The feminist movement garnered support within its ranks for a 

compromise position favoring the legalization and regulation of sterilization.  The idea 

seemed to be to permit sterilization but restrict its use; to favor the right to sterilization 

but to restrict the exercise of such right.  The antagonism toward sterilization is seen in 

the language of the law, most notably in the time of birth restriction. 

Civil society actors influence the law in action by working with and within legal 

institutions.  Twelve feminists working at the Ministério da Saúde343 in the early 1980s 

who were assigned the task of putting together a national family planning policy drafted 

PAISM.344  One of the two pareceres345 issued by the Ministério da Saúde advised 

President Cardoso to veto Article 10 of Law 9.263/96; its author, a legal advisor working 

for the Ministério, is associated with the Catholic Church.  Currently, there are feminists 

                                                                                                                                                 
342 1988 Constituição Federal; 1988 Federal Constitution. 
343 Ministry of Health. 
344 Programa de Assistência Integral à Saúde da Mulher; Program for Holistic Assistance to Women’s 
Health. 
345 Advisory Opinion Letter. 

 174 



 

and persons associated with the Catholic Church working at SES,346 SMS347 and on 

federal, state and local health councils.   

Feminists and the Catholic Church influenced the government approval process 

for contraceptive devices in the 1980s.  The approval process serves as a barrier to the 

distribution and use of contraceptives that are not registered.  The Catholic Church 

opposes modern contraceptive methods but is particularly concerned with methods like 

the IUD that it considers abortive.  Organized political opposition by the Catholic Church 

delayed government approval of the IUD until 1984 when IUDs containing hormones 

were shown to prevent conception rather than preventing implantation.   

Segments of the Brazilian feminist movement oppose modern contraceptive 

methods like Norplant™ because they make women dependent on doctors.  This is 

considered particularly problematic given the hierarchical power relationship between 

doctors and their female patients in Brazil.  Organized political opposition by the feminist 

movement criticizing deficiencies in the legal process governing human clinical trials 

derailed approval of Norplant™ in the 1980s.  I did not find evidence that the IUD has 

received the same attention from feminists.  I believe this may be due to the fact that the 

Catholic Church, the primary political opponent of feminists on family planning law and 

policy, came out strongly against the IUD as abortive.  The feminist movement favors 

legalized abortion and focused its efforts on opposing the position taken by the Catholic 

Church.  As a result, the “not woman controlled” argument has not been applied 

uniformly to all modern contraceptive methods. 

The politicization of the registration process by persons or institutions opposed to 

a particular method serves to either delay or deny access by the general public to that 

method based on political rather than scientific considerations.  In the two examples 

cited, reversible contraceptive methods that are scientifically accepted as safe and 

effective were kept out of the hands of women for reasons unrelated to their safety or 

efficacy.  The impact on contraceptive practice is significant; failure to obtain 

government approval prevented access the IUD and continues to prevent access to 

Norplant™ for all Brazilian women.  The politicization of the government registration 

                                                 
346 Secretaria Estadual de Saúde; State Secretary of Health. 
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process has served to further restrict access by Brazilian women to reversible 

contraceptive options.   

Civil society actors had and have a direct effect on contraceptive practice through 

family planning NGOs that provide contraceptive services directly to the public.  

BEMFAM offers reversible methods, primarily the pill.  BEMFAM is accused of the 

indiscriminate distribution of the pill and of offering sterilizations.  BEMFAM denies the 

charges.  If the accusations of distributing the pill in an inappropriate manner are 

accurate, then BEMFAM contributed to the overall dissatisfaction with this method that 

has discredited it.  Dr. Aguinaga stated that CPAIMC provided sterilization services in 

Rio de Janeiro.  Regardless of whether or not BEMFAM offered sterilization services and 

despite the admission that CPAIMC did offer the procedure, national level data show that 

these non-profit organizations were not the primary providers of sterilizations to 

Brazilian women.  Dr. Hélio Aguinaga also stated that CPAIMC trained doctors to 

perform female surgical sterilization and distributed laparoscopes348 to doctors 

throughout Brazil.  The sterilization training and distribution of laparoscopes by 

CPAIMC facilitated the spread of sterilization as a contraceptive method during the 

1970s and 1980s.   

 

The Law in Action 
 

The law on the books is interpreted, implemented and enforced through legal 

institutions.  The operation of regulatory and administrative agencies (the courts, the 

Ministério Público,349 government health care agencies and medical councils) and the 

doings and sayings of legal officials (judges, lawyers, administrative officials and 

representatives of the medical profession) establish the rules that are applied in practice.  

A comparison of the law on the books and the law in action reveals how the formal rules 

interface with individuals and institutions and how they function and dysfunction in 

society.   

                                                                                                                                                 
347 Secretaria Municipal de Saúde; Municipal Secretary of Health. 
348 A medical instrument used to perform a tubal ligation. 
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The law in action (via the CFM,350 CRMs351 and the Ministério da Saúde) helped 

to establish the law on the books.  The medical councils interpreted and applied Penal 

Code Article 129 to sterilization and expressly condemned the procedure as unethical in 

the CEM.352  The medical councils also established the three cesarean section exception 

to the illegal and unethical status thereby encouraging a perverse relationship between 

cesarean section births and sterilization.  The Ministério da Saúde interpreted the time of 

birth restriction found in Law 9.263/96 Article 10 and, through the issuance of Portaria353 

no. 48, adopted a 42 day post partum prohibition.  Some CRM had interpreted the time of 

birth restriction more liberally prior to issuance of the portaria but conformed their 

interpretation by adopting the 42-day rule once the Ministério announced it.  The 42-day 

rule raises the cost of legal sterilization for both SUS and the woman seeking the 

procedure.  It also decreases the convenience of using this method for both the doctor and 

the woman.  The increased costs and decreased convenience serve as incentives to 

continue the semi-clandestine offer of sterilizations performed in conjunction with a 

cesarean section.   

I found no evidence of prosecutions under Penal Code Article 129 meaning that 

the courts did not address the issue of the applicability of that provision to sterilization 

procedures.  This left the interpretation by medical councils as the controlling authority 

on the matter.  The situation is not expected to change under Law 9.263/96; doctors are 

unlikely to be criminally prosecuted for violation of Article 10 despite the language of 

Chapter II setting forth criminal penalties for violations.  The lack of criminal 

enforcement encourages a permissive attitude toward the provision of sterilization and 

disregard for the legal proscriptions.   

The Ministério Público is the legal institution responsible for prosecuting 

violations of products liability legislation.  The success of the Ministério Público in the 

Schering Brasil litigation reflects increasing judicial acceptance of collective actions that 

                                                                                                                                                 
349 Public Ministry. 
350 Conselho Federal de Medicina; Federal Medical Council. 
351 Conselho Regional de Medicina; State Medical Council. 
352 Código de Ética Médica; Medical Ethics Code. 
353 Document issued by a governmental entity setting forth an administrative act within the competence 
and jurisdiction of such entity. 
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protect consumers.  The Dalkon Shield litigation in the 1970s and 1980s and the 

concomitant decline in the use of the IUD by American women suggest that products 

liability litigation can have a significant impact on the use of a contraceptive technology.  

The release of a defective product into the marketplace can discredit a method despite the 

fact that safe and effective brands of the method are available.  Even false claims of a 

defect can have a damaging effect.  The well-publicized Schering Brasil scandal may 

reinforce the fear already associated with pill use and further discredit this method among 

Brazilian women.  Well-publicized litigation has the potential to affect the willingness of 

millions of women to use the method that is at the center of the dispute. 

The SUS (and formerly the INAMPS) reimbursement schedule has either 

authorized or failed to authorize payment for procedures in ways that favor the use of 

sterilization and cesarean section and disfavor the use of reversible methods.  The public 

sector reimbursement system promotes regressive spending patterns as resources are 

directed toward hospital services while spending on basic health care declines.  For 

example, reimbursement is approximately equal to insurance payments for high tech 

interventions but pays much less for basic health care services.  This provides an 

incentive in the public sector to engage in high tech medical interventions including 

cesarean section and sterilization and a disincentive to provide basic primary health care 

including the provision of reversible contraceptive methods.   

The Ministério da Saúde (and private health insurance companies) kept most 

contraceptive methods (hormonal implants, hormonal injections, the IUD, the diaphragm 

and sterilization) off the list of reimbursable procedures until the mid-1990s.  The limited 

offer of family planning services in the public sector and the lack of reimbursement for 

reversible methods contributed to making sterilization a good “option”.  The public sector 

reimbursed cesarean section at a higher rate than vaginal birth until 1985.  The higher rate 

of reimbursement made cesarean section birth more lucrative.  The rates were equalized 

in 1985 but equal payment for the two procedures still makes cesarean section more cost-

effective given the greater investment of time required to attend a vaginal birth.  The 

public sector did not authorize reimbursement for anesthesia used during a vaginal birth 

until the late 1990s; the availability of anesthesia during a cesarean section birth provided 

an additional incentive favoring the surgical intervention.  The family planning law 
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requires that SUS facilities offer all reversible methods before sterilization will be 

reimbursed.  The difficulty of complying with this requirement (due primarily to resource 

shortages) will limit the offer of legal sterilizations and encourage the continued use of 

semi-clandestine procedures in conjunction with cesarean section. 

An examination of SES suggests that implementation of the family planning law 

is slow and partial.  An examination of SMS suggests that some municípios354 have (or 

had) no intention of offering sterilization services while others were ignoring the law and 

continuing to offer sterilizations in conjunction with cesarean section births.  The initial 

resistance in Rio de Janeiro was a political choice favoring reversible methods over 

sterilization.  The resistance in São Paulo stemmed from dissatisfaction with the 

mandates of the federal law and a willingness to continue operating under a conflicting 

local ordinance.  The non-implementation of sterilization services at the municipal level 

where service provision is concentrated under SUS will result in very limited availability 

of legal sterilization services in public hospitals.  This leaves provision of these services 

to the private sector and encourages the continued use of semi-clandestine procedures in 

public facilities.  In either case, the government’s ability to oversee these services will 

remain limited. 

The lax oversight of the distribution by Brazilian pharmacies of prescription drugs 

invites abuse and has contributed to the indiscriminate distribution of the pill.  Most pill 

users obtain them directly from pharmacies without a prescription or medical advice.  

The lax operating procedures of Brazilian pharmacies and the government’s failure to 

adequately enforce the laws governing controlled substances contribute to a high level of 

dissatisfaction with the pill that discredits the method. 

Medical malpractice is an area of law that is relatively well developed on paper 

but is not well developed in practice.  Few doctors are ever actually called before the 

medical councils or hauled into court accused of malpractice.  Those doctors who do end 

up in court run little risk of being held liable or, if held liable, of being ordered to pay a 

significant damages award.  The ineffective enforcement of medical malpractice laws 

                                                 
354 Municipalities. 
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contributes to the indiscriminate distribution of methods such as the pill further 

discrediting this method.   

The threat of malpractice and fear of committing an error have a psychological 

component despite the low probability of being held accountable for medical errors.  The 

psychological effect of medical malpractice encourages the use of defensive medicine; 

this pushes medical practice toward the use of high tech procedures.  The lack of 

preparation for vaginal birth or provision of reversible methods contributes to fear 

associated with performing these procedures.  The lack of preparation for inserting an 

IUD or measuring a diaphragm discourages the provision of these methods.  The bias that 

cesarean section and sterilization are as safe or safer than the alternatives provides an 

incentive to offer sterilization (rather than reversible contraceptive methods) in 

conjunction with a series of unnecessary cesarean section births.  The use of cesarean 

section also provides a defense to allegations of medical malpractice: the doctor did what 

he or she could to avoid complications.   

The law in action influences the medical profession through the activities of the 

medical councils.  The influence of the medical councils is heightened by the lack of 

involvement of the judiciary which permits the decisions of medical councils to carry 

significant weight.  The medical councils engage in a form of informal rule making 

through the issuance of pareceres that interpret and apply the law.  The councils 

interpreted Penal Code Article 129 as applicable to sterilization.  The medical councils 

through decisions in disciplinary proceedings and through the issuance of pareceres made 

clear statements condemning sterilization as illegal but consistently carved out an 

exception in cases of three prior cesarean section births; use of the three cesarean section 

exception reinforces the use of sterilization in conjunction with unnecessary cesarean 

section births.  The medical indication exception made sterilizations performed on 

women who had previously given birth by cesarean section on three occasions both legal 

and ethical.  The exception promoted the use of unnecessary cesarean section births as a 

means of offering and obtaining “legal” sterilizations.     

The medical councils have taken the position that local level institutions 

(legislatures, hospital ethics boards, etc.) can set standards that are more restrictive than 

those found in Law 9.263/96.  This decision and the fact that such restrictions are 
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unlikely to be challenged in court permits rights guaranteed at the federal level to be 

restricted at the local level.  Such restrictions diminish the ability of an individual to 

exercise her right to sterilization.  They take decision-making power away from 

individual women and serve to restrict access to the procedure.  Local level restrictions 

may promote continued use of semi-clandestine procedures that, for a price, offer a way 

around the restrictions. 

The medical councils have not historically rigorously enforced the ethical rules of 

conduct.  The limited enforcement in the sterilization context may be due to a lack of 

reported violations; if the female patient consents to the procedure, no one is likely to file 

a complaint.  The councils are limited in the punishments they can hand out; the 

limitation undermines the deterrent effect of PEPs.  The limited accountability of doctors 

for violations of ethical rules encourages a permissive attitude toward sterilization despite 

formal statements defining the procedure as both illegal and unethical.   

 

Medical Profession 
 

The effect of the medical profession on the law on the books was indirect.  The 

profession had only limited participation in the political process leading to passage of the 

family planning law.  However, a major motivation for seeking changes in the law was 

spawned by reaction to the conduct of doctors in performing cesarean section births and 

semi-clandestine sterilizations.  The law’s reporting provisions aim at pulling sterilization 

out of its clandestine existence and making it visible.  The time of birth restriction aims at 

dissociating cesarean section births from sterilization.  The requirement to provide 

information about and access to reversible methods aims at substituting the use of such 

methods for sterilization.  The 60-day waiting period and requirement for informed 

consent aim at reducing the overall number of sterilizations performed.  These provisions 

represent a political response to common medical practices.   

The medical profession influences the law in action via the doctors who represent 

the profession on the medical councils.  The medical profession is self-regulating; elected 

representatives of the medical profession judge PEPs.  The medical councils also engage 
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in informal rule making.  The rules established by the medical councils are not subject to 

public scrutiny or the political process.  Pareceres issued by medical councils have (as 

outlined above) had a significant effect on contraceptive practice. 

The medical profession has a strong direct influence on contraceptive practice 

through doctors’ interactions with female patients.  The profession is made up of 

individual doctors who provide contraceptive services to individual women.  A low level 

of patient autonomy increases the impact of the medical profession on how contraception 

is practiced making the behavior of doctors a crucial determinant of contraceptive 

outcomes.  Doctors provide contraceptive services within a set of institutional, social and 

legal constraints many of which promote and support the offer of sterilization in 

conjunction with cesarean section births.  For example, existing medical school training 

in Brazil favors the use of cesarean section births to the detriment of vaginal birth and 

favors sterilization to the detriment of other methods.  Local standards of practice 

contribute to the perpetuation of existing practices.  Resources shortages, reimbursement 

schemes and difficult working conditions favor the use of cesarean section and 

sterilization.   

 

Feedback Effects of Contraceptive Practice 
 

There are feedback effects from contraceptive practice to civil society actors in 

that aspects of contraceptive practice motivate action.  The political efforts of the 

Catholic Church and feminist NGOs are motivated, in part, by existing or potential uses 

and abuses of modern contraceptive methods.  There are feedback effects from 

contraceptive practice to the law on the books in that existing contraceptive practices 

motivate provisions in the law designed to promote changes in the way contraception is 

provided and used.  For example, the time of birth restriction is designed to dissociate 

cesarean section from sterilization.   

There are feedback effects from contraceptive practice to the law in action in that 

legal officials react to existing contraceptive practices when deciding how to perform 

their administrative duties; some government administrators resist the offer of legal 
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sterilization services in the public sector in response to the already high rates of usage.  

There are feedback effects from contraceptive practice to the medical profession in that 

existing contraceptive practices create a reinforcing loop.  Doctors in Brazil are proficient 

at cesarean section and sterilization but not at vaginal birth or providing reversible 

contraceptive methods.  This encourages the continued use of these two procedures. 

 

DIVERGENCE: THE LAW VERSUS REALITY 
 

This section examines areas of divergence between what the law says and what 

people and institutions actually do.  Numerous examples of divergence were revealed by 

the data presented in Chapters Three through Six; only those aspects that are relevant to 

how contraception is practiced are addressed here.  The social and legal factors that 

contribute to divergence are discussed in the next section. 

A divergence between the law and contraceptive practice exists with respect to 

provision and use of the pill.  The law requires a doctor’s prescription to purchase birth 

control pills.  Implicit in this requirement is the need for periodic consultations with a 

doctor to monitor use of the pill.  In reality, birth control pills are distributed by 

pharmacies as if they were over-the-counter medications and self-medication is common.  

The flagrant divergence means that controlled substances are sold with little or no 

government oversight.  The indiscriminate distribution of the pill contributes to 

dissatisfaction with use of this method.  The fear associated with pill use contributes to 

high discontinuation rates as reflected in declining use of this method. 

A divergence between the law and contraceptive practice existed with respect to 

criminal enforcement of Penal Code Article 129.  I found no evidence of criminal 

enforcement of the law.  The extremely high rates of surgical sterilization revealed by 

national level surveys establish a wide divergence between the written law (sterilization 

was illegal) and reality (sterilization was available and widely used).  The legalization 

and regulation of sterilization represents a change in the substantive law that eliminated 

this particular divergence.  However, Law 9.263/96 Article 10, Chapter II criminalizes 

behavior commonly engaged in by doctors in the provision of sterilization services.  

There is no reason to believe that violation of the criminal provisions will be prosecuted.  

 183 



 

For example, it is unlikely that a judge would send a doctor to jail for performing a time 

of birth sterilization or violating other provisions of Chapter II.  The divergence between 

the law (criminalization of medical acts) and reality (the way doctors provide sterilization 

services) is likely to continue given the other factors discussed herein that encourage the 

continued semi-clandestine offer of sterilization in conjunction with cesarean section 

births. 

A divergence between the law and contraceptive practice existed, and likely still 

exists, with respect to the semi-clandestine provision and use of sterilization.  Legalizing 

and regulating the procedure was a rational response to the divergence found between the 

law (sterilization was illegal and unethical) and reality (sterilizations were available and 

widely used).  Of note in this respect is the fact that the three cesarean section exception 

was used to transform an otherwise illegal and unethical procedure into one that fit within 

the letter of the law.  Viewed from this perspective, there was no divergence between the 

letter of the law and reality.  The exception meant that the law was unsuccessful at 

preventing sterilization but helped to push the practice in a particular direction, i.e., its 

use in conjunction with cesarean section births.  The three cesarean section exception to 

the time of birth restriction found in Law 9.263/96 could do the same. 

A divergence between the law and contraceptive practice may develop with 

respect to the time of birth restriction and the 42-day post partum rule.  It is unlikely that 

large numbers of sterilizations will be performed 42 days post partum.  There are 

numerous institutional factors that disfavor this outcome, e.g., limited oversight, the 

reimbursement scheme, resource shortages, etc.  The exception for three cesarean section 

births is likely to be employed to avoid adherence to the 42-day post partum rule.  The 

existing culture supports its use.  This could lead to a continuation of the current situation 

(three cesarean section births and sterilization at the time of the last birth) via the 

loophole in the law.    

A divergence between the law and contraceptive practice existed with respect to 

payment by the public sector for semi-clandestine sterilizations.  The percentage of 

sterilizations performed by the public sector grew substantially between 1986 and 1996.  

Sterilization was not on the reimbursement schedule at the time these procedures were 

performed.  Although the law on the books did not authorize payment for sterilization, 
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doctors and women took advantage of the system to help cover the costs of the procedure.  

Sterilization was placed on the reimbursement schedule in 1997 following passage of 

Law 9.263/96 and the overturning of the veto of Article 10.  The family planning law 

legalizes sterilization but establishes significant barriers to the offer of legal sterilizations.  

Legal and institutional barriers to the provision of legal sterilizations will likely lead to 

the simultaneous provision of legal and illegal sterilizations paid for by SUS.  In the 

event of only limited availability of legal sterilization procedures in the public sector and 

the continued offer of semi-clandestine procedures, a divergence between the law 

(sterilizations to be paid for only if requirements of the law are met) and reality 

(sterilizations performed outside the law and costs partially covered by the public sector) 

will continue.  The next DHS355 survey will be an extremely important measure of the 

extent to which this divergence continues to exist. 

 

THE BRAZILIAN CASE: SOCIAL AND LEGAL FACTORS 
 

This dissertation examines the impact of the law and legal systems on 

contraceptive practice.  It seeks to understand the general processes and to highlight 

peculiarities of the Brazilian legal system that are important in terms of contraceptive 

outcomes.  There are general aspects of law and society whose presence or absence is 

relevant regardless of which country’s laws and legal system are under examination.  The 

relevance in each country context derives from their unique manifestation within that 

country.  How do these factors contribute to the particular way in which contraception is 

practiced?  These factors contribute to the divergence found between the “ought” and the 

“is” and to the reproductive reality that confronts individual women.  The following 

factors are relevant to an analysis of how the law in Brazil has created and perpetuated 

the use of sterilization in conjunction with cesarean section to the detriment of the use of 

reversible contraceptive methods. 

 

                                                 
355 Demographic and Health Survey. 
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Public Participation 
 

The democratic transition increased the opportunities for the public to be heard 

but public participation in political and legal processes in Brazil remains limited.  

Congressional committees held public hearings during the ANC.356  The health councils 

regularly hold public meetings.  The Ministério Público provides an outlet for citizen 

complaints against public entities.  Despite these improvements, the legacy of 22 years of 

authoritarian rule during which speaking out was considered subversive contributes to a 

general fear of exercising one’s rights.  The public does not generally appear at or 

participate in public hearings.  Government agencies like the Ministério da Saúde are 

subject to little direct pressure by the public.  It is the representatives of organized civil 

society who attend and participate in public hearings; the concerns of organized civil 

society are heard.  NGOs are the most influential participants in the public process; they 

push government entities to address the issues that these entities prioritize.  In the 

absence of direct public participation in the workings of government, NGOs provide 

needed public input.  However, NGOs are special interest groups that represent particular 

political, social or economic positions.  Their influence represents a top down approach 

to issues of relevance to the general public; the value judgments of elite members of 

society influence political choices that impact the lives of the masses. 

In the contraceptive context, feminists, the Catholic Church (and to a lesser extent 

consumer NGOs) are the organized actors that have had the most influence on political 

and legal processes.  The lack of public participation in the process means that the public 

interest is represented only through the viewpoint of politically motivated actors.  It is 

clear that there was great public support for Law 9.263/96 and Article 10 legalizing and 

regulating sterilization.  It is less clear whether the regulations, particularly those found in 

Article 10, accurately reflect public sentiment, adequately address the public need or are 

in the best interest of individual members of the public.  The analysis in this dissertation 

suggests that some of the provisions of the law, particularly the time of birth restriction, 

are not.  A disjuncture between the law and what the public considers reasonable or 

appropriate contributes to disrespect for the law and the encourages the public to find 
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ways around the restriction, e.g., use of the three cesarean section exception to get around 

the time of birth restriction. 

 

Resource Issues 
 

All countries are affected by resource shortages to a greater or lesser degree.  In 

Brazil, shortages contribute to several institutional deficiencies in response to which 

cesarean section births and sterilization for contraceptive purposes are a logical response.  

The shortages also work to the detriment of the offer of reversible methods.  Most 

important are the chronic shortage of hospital beds and the shortage of doctors to meet 

the overwhelming demand in the public sector.  The shortage of hospital beds is a strong 

incentive to perform sterilization at the time of birth.  The shortage of doctors means that 

doctor’s time to attend patients is limited.  This works to the detriment of providing 

reversible methods because the time required to teach women about their options is not 

available.  General shortages of funding, staff and equipment contribute to difficult 

working conditions for members of the medical profession.  The working conditions 

provide incentives for doctors to perform cesarean sections births and sterilizations which 

require less time commitment than vaginal births or the provision of reversible methods.  

The ongoing shortage of reversible methods contributes to demand for sterilization. 

 

Respect for the Law 
 

The effectiveness of a democratic political system touting the rule of law is 

impacted by existing Brazilian attitudes toward the law.  Brazilians exhibit a general lack 

of respect for the law and great skepticism of the legal system.  The legacy of 22 years of 

repressive authoritarian rule contributes to a deep-seated mistrust of those administering 

and interpreting the laws.  Brazil’s long history of government corruption and scandal 

(e.g., 1990s cases involving the embezzlement of health care funding) contributes to low 

expectations of government officials acting in the public interest.  Brazilians lack 

                                                                                                                                                 
356 Assembléia Nacional Constituente; National Constituent Assembly. 
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confidence in the court system as a mechanism for recovering losses or enforcing rights.  

A Brazilian saying about laws “algums pegam, outros não”357 suggests that laws are not 

seen as absolute.  The sweeping reforms enacted into law since 1985 have not been 

immediately or successfully implemented contributing to low expectations of legislation 

actually leading to change.  The existence of state and local laws that conflict with federal 

law and their enforcement in the absence of court challenge contribute to disrespect for 

federal law at the local level.  Brazilian Catholics, at least in the contraceptive context, do 

not exhibit a high level of obedience to church doctrine; this suggests a more general 

trend of ambivalence toward governing norms.  All of these factors contribute to a 

general disrespect for the law and the legal system.   

Skepticism of legal officials and the inability to rely on the law and the legal 

system to protect one’s rights encourages use of a mechanism for bypassing the formal 

legal system known as the jeito.  The jeito allows the resolution of legal difficulties 

despite the content of legal norms.  It provides a mechanism for working around 

deficiencies in the system.  At the local level, the jeito is used to make inflexible federal 

norms fit local circumstances; it builds flexibility into the system.  The 

institutionalization of the jeito permits officials and private citizens to reinterpret or 

ignore laws they deem overly restrictive or unwise.  The use of the jeito makes a practice 

acceptable under the letter of the law but often flies in the face of the spirit of the law.  

The acceptance of the jeito in Brazilian society permitted its use in the guise of the 

cesarean section exception to make an illegal and unethical contraceptive method “legal” 

thereby facilitating the use of sterilization as the dominant method used by Brazilian 

women. 

 

Oversight and Accountability 
 

The data presented reveal numerous examples of lax enforcement of the law by 

government agencies leading to limited accountability.  The laissez faire approach taken 

by the military government allowed for-profit and non-profit private providers to offer 

                                                 
357 Some take, others don’t. 
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contraceptive services with little, if any, government oversight.  The permissive attitude 

toward the offer of contraceptives and the absence of government regulation of their 

provision and use permitted the indiscriminate distribution of the pill by Brazilian 

pharmacies and the use of an illegal method, sterilization, to dominate contraceptive 

practice.  The government did nothing to prevent the semi-clandestine offer of 

sterilization in the public health care system.  The provision by private entities and the 

semi-clandestine provision in the public sector have made it difficult for the Brazilian 

state to exercise its regulatory power and control the provision and quality of 

contraceptive medical services.   

DIMED did not rigorously oversee the sale of prescription drugs by Brazilian 

pharmacies.  The lack of oversight, particularly in light of the red/black classification 

system, permitted the sale of prescription drugs, including the pill and hormonal 

injections, as if they were over-the-counter-medications.  Poor oversight of the 

registration process, especially human clinical trials, permitted researchers to test 

contraceptive drugs and devices with little government oversight.  Flaws in the 

government process permitted feminists to attack the process in an effort to prevent the 

registration of Norplant™. 

The medical councils did/do not rigorously enforce the ethical rules of conduct.  

Cases are initiated only when a complaint is filed; in an atmosphere of limited reporting 

of violations, few proceedings are prosecuted.  Even where proceedings are instituted, 

few doctors received punishment that is proportionate to the seriousness of the violation.  

Doctors are subject to only limited accountability for violation of ethical rules.  In spite of 

increased enforcement since the mid-1980s, the dearth of cases involving sterilization 

suggests an ongoing atmosphere of permissibility of this procedure despite formal 

expressions condemning it as illegal and unethical. 

 

Decentralization 
 

Brazilian federal law controls almost every aspect of Brazilian life.  All Brazilian 

citizens, all jurisdictions within Brazil’s national territory and both civil and criminal 
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cases are governed primarily by federal legislation.  Such legislation is extremely detailed 

and represents a comprehensive attempt to regulate all possible circumstances.  It is far 

easier for the legislative branch to establish uniform norms for the entire country than it is 

for the executive or judicial branches to ensure uniform implementation and enforcement 

of such norms.  The centralized system in which federal laws apply to everyone, 

everywhere in Brazil is problematic in that it fails to build in the flexibility needed to 

address situations as they arise in the local context.  For example, the family planning law 

contains federal norms that dictate doctors’ behavior nationwide in every instance in 

which a sterilization is performed.  Such laws take decision-making power away from 

individuals and ignore individual circumstances.  Ironically, we find extraordinary detail 

in centralized laws in a legal and social order that disrespects the law and finds it 

culturally acceptable to employ the jeito.  The centralized laws thus encourage the use of 

the jeito to make the rules “work” at the local level.  The use of the three cesarean section 

exception to the illegality of sterilization and its possible continued use to get around the 

time of birth restriction are examples of the use of the jeito to get around restrictive 

federal laws. 

The Brazilian system provides for decentralized implementation of centralized 

norms.  CF/88 mandates the transfer of health care program implementation to states and 

municípios along with the transfer of federal monies to pay for services.  The 

decentralization of health care service provision conflicts with centralized law making; 

the idea behind decentralization is to permit local level administrators to respond to local 

circumstances in determining health care priorities and distributing resources.  Extremely 

detailed federal laws interfere with local level discretion.  Other institutional deficiencies 

including lax oversight and limited accountability permit local level decision-making in 

spite of the existence of detailed federal laws.  Examples include state and local laws that 

conflict directly with the family planning law and in many cases are more restrictive 

regarding the offer of sterilization and administrative resistance to implementation of 

federal laws.  

The Brazilian system also provides for decentralized court enforcement of 

centralized norms.  Federal law is enforced in state courts and is interpreted and applied 

on a case-by-case basis in individual cases.  There is no mechanism providing for 
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uniform application of the law to particular facts.  A lack of central control via legal 

institutions means that national norms are not rigorously enforced throughout the national 

territory.  The result is a set of uniform federal rules that apply to the country as a whole 

but a wide range of how those laws are applied in practice.  The non-uniform 

implementation and enforcement of federal law contributes to a general disrespect for the 

law. 

 

Medical Culture 
 

Doctors in Brazil practice medicine in a medical culture permits institutionalized 

disrespect for the law and promotes the use of sterilization for contraceptive purposes.  

The disrespect in the guise of the jeito (use of the three cesarean section exception) favors 

the use of cesarean section birth over vaginal birth and sterilization over reversible 

methods.  The increasing “medicalization of health care” that has occurred since the 

1960s prioritizes hospital based curative care to the detriment of basic preventive health 

care.  The curative medical model favors high tech surgical interventions including 

sterilization and cesarean section births.  Brazilian medical schools promote an 

interventionist contraceptive medical culture through the use of teaching materials and 

methods that encourage provision of sterilization and cesarean section.  Graduates leave 

medical school with a professional bias that considers cesarean section births safer than 

vaginal births and sterilization as the preferred contraceptive option.  On the job training 

helps graduates become adept at performing these procedures.  The experience gained 

reinforces the bias in favor of using these techniques.   

The doctor-patient relationship is defined by a hierarchical power structure in 

which the high status of the doctor gives him or her power; the patient’s limited 

autonomy places her in a subordinate position relative to the doctor.  It is not uncommon 

for medical doctors to make treatment decisions on behalf of their female patients.  The 

practice derives, in part, from the condescending belief that these patients are not 

qualified to decide what is best for them.  The power of doctors over their female patients 

results in doctors having a profound influence over a woman’s choice of contraceptive 
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method.  Feminists view the hierarchical power structure as particularly problematic in 

relation to contraceptive methods that leave women dependent on the doctor.  This 

concern contributed to successful political opposition to Norplant™ preventing access to 

this method in Brazil.   

The family planning law addressed the issue of limited patient autonomy by 

emphasizing informed consent.  The law shifts decision-making power away from 

institutions and doctors and gives that power to the individual.  Decentralized 

implementation of the law and limited involvement by the judiciary allow medical 

council pareceres permitting local government and health care provider restrictions on the 

right to sterilization to take that decision-making power away from women.  These 

factors perpetuate provider control over who will be sterilized and under what 

circumstances. 

 

The Role of the Judiciary 
 

The individualist legal tradition in Brazil in which each case must be heard on its 

merits strains judicial resources, causes long delays and increases the cost of litigation. 

Hearing matters on a case-by-case basis results in the differential treatment of similarly 

situated litigants increasing the uncertainty associated with obtaining a successful 

outcome in litigation.  Procedural rules provide opportunities for delay contributing to 

inefficiencies in and frustration with the system.  Brazilian judges have traditionally 

handed down small damages awards that undermine the likelihood of receiving adequate 

compensation for harm suffered.  As a result, Brazilians are reluctant to enforce their 

rights in court.   

There is no exact translation in Brazilian Portuguese for the English word 

enforcement.  The closest is the phrase “fazer valer” which translates as “to give value or 

meaning to”.  Brazilian courts lack the contempt power, the enforcement mechanism that 

American courts use to enforce their rulings.  The absence of the contempt power makes 

it difficult for Brazilian courts to enforce non-monetary judgments.  This is particularly 

true of court orders that mandate that a party engage in, or refrain from engaging in, 
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particular behavior.  The absence of the contempt power undermines the ability of the 

Brazilian courts to serve as a check on the other branches of government. 

The limited role of the judiciary extends to the STF.  The high court hears 

constitutional matters but its power is limited to reaffirming what the constitution says.  

The Brazilian understanding of the separation of powers limits the ability of the judiciary 

to force other branches to comply with the law.   It cannot effectively mandate 

compliance with constitutional guarantees by the legislature or executive branch 

agencies.  It cannot mandate program implementation, make spending decisions or order 

enactment of enabling legislation.  The court prefers to leave policy decisions to the 

legislative or executive branch.  In contrast to American courts, the Brazilian courts do 

not frequently act as a check on the power of federal, state or local level executive and 

legislative branches.   

The failure of the judiciary to fill legislative lacunae related to the provision and 

use of sterilization permitted medical councils to fill the void.  The councils promulgated 

pareceres in an informal rule-making process not subject to public scrutiny or the 

political process and established norms that dictated how sterilization would be provided 

to the public at large.  Their application of Penal Code Article 129 made sterilization 

illegal.  Their three cesarean section “medical indication” exception provided a way 

around the legal prohibition.  If the Ministério da Saúde had not established the 42-day 

rule applicable to the time of birth restriction, pronouncements by CRMs with a more 

permissive interpretation of the time of birth restriction would have remained in effect.  

In the absence of judicial involvement, the medical councils’ acceptance of local laws 

and provider rules that restrict the right to sterilization granted under federal law will 

permit the ongoing infringement of individual rights.   

 

Measuring Formalism 
 

In all countries, there is, to a greater or lesser degree, divergence between the law 

and reality as it relates to contraceptive practice.  In each country, there are a variety of 

dimensions along which the law interacts with contraceptive practice.  Examining the 
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points of divergence permits subjective placement of the country on a continuum; at one 

extreme of the continuum is absolute divergence between the law and life and at the other 

is absolute formalism or no divergence whatsoever (see Figure 7-3).  Absolute 

divergence is a system in which anarchy or complete chaos reigns; the law on the books 

exists but the law in action and the behavior of individuals differs completely from what 

is written.  Absolute formalism is a system in which the legal apparatus perfectly 

implements and enforces the law on the books such that the law in action and individual 

behavior coincide exactly with what is written.  Case studies of different countries will 

place them somewhere in-between.  I do not condemn or endorse either of these 

extremes; absolute divergence could be beneficial where the written laws are oppressive 

while absolute formalism under the same circumstances could be detrimental to 

individuals.  I simply use the continuum as a starting point from which to deepen our 

understanding of how the law impacts contraceptive practice in countries throughout the 

world. 

 

FIGURE 7-3: DIVERGENCE/FORMALITY CONTINUUM REVISITED 

Absolute Divergence-------------|-------------|---------------------------Absolute Formalism 
                                                               Brazil    United States 

 

I use the United States as the baseline.  I make the assumption that both formalism 

and divergence exist in the United States and assign it a value half way between absolute 

divergence and absolute formalism.  Obviously, it would be necessary to undertake a case 

study in the United States to determine with accuracy the extent of formalism and 

divergence related to contraceptive practice and to understand how social and legal 

factors contribute to the divergence.  I suggest that, as each country case study is 

conducted, the placement of countries on the continuum will shift.  The increase in data 

collected would allow more accurate comparison between the findings leading to more 

accurate placement along the continuum.  I place Brazil to the left of the United States 

suggesting that formalism is greater and divergence less in the United States than in 

Brazil with respect to the law and contraceptive practice.   
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CONCLUDING REMARKS: THE IMPORTANCE OF THE JUDICIARY 
 

The analysis in this chapter examines how formalism is supported or eroded 

within the Brazilian legal system as a way of understanding what this has meant for 

contraceptive practice in Brazil.  The analysis has shown that the law, the nature of the 

Brazilian legal system and its relationship with Brazilian society and polity affect the way 

contraception is practiced.  The written law has been shown to be largely ineffective in 

effectuating the social control of contraceptive practice.  The data support the contention 

that the law on the books is meaningful only through the law in action.  This finding 

confirms the legal realists’ contention that there is always a gap between the law and life.  

The data presented also support the contention that institutional deficiencies in the 

Brazilian system increase the gap between the law and life.  These deficiencies 

undermine efforts to implement an effective contraceptive policy and contribute to how 

contraception is practiced.   

A fundamental problem in Brazil is the informality of legal institutions and the 

limited ability or willingness of the judiciary to ensure greater formality.  The judiciary 

could play a critical role in protecting fundamental rights, enforcing the law and serving 

as a check on legislative and administrative power.  Strengthening the role of the 

judiciary could go a long way toward redressing the social and legal factors that 

contribute to a significant gap between the law and reproductive reality. 

 

Redressing Social and Legal Factors 
 

The judiciary could play an important role in redressing social and legal 

deficiencies that contribute to divergence between the law and life.  A well functioning 

judiciary is a critical component in strengthening the rule of law by making laws mean 

what they say.  The law must be enforced to be meaningful.  The Brazilian judiciary is 

desperately in need of enforcement mechanisms to give force to court orders mandating 

action or forbearance.  The judiciary is the government institution best suited to coercing 

people and institutions to abide by the law.  The judiciary is the only government 

institution suited to holding the government accountable and forcing the legislative and 
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executive branches to comply with the law.  The judiciary is responsible for resolving 

conflicts of law and for determining the extent to which federal law controls.  A strong 

judiciary is a basic building block and first step toward building well functioning legal 

institutions.  Brazilian society would be well served to address these and other issues 

involving the judiciary related to the divergences and deficiencies outlined above.  The 

use of this institution to reduce divergence and deficiencies is necessary to increase the 

level of respect for the law and improve the ability of the Brazilian state to effectively 

govern contraceptive practice. 

 

Protecting Fundamental Rights 
 

The judiciary could play an important role in protecting the right to family 

planning.  Brazil has elected to grant a fundamental constitutional right to family 

planning to unmarried individuals and to married couples.  The law on the books contains 

regulations that purport to govern the exercise of this right.  The fact that fundamental 

rights are subject to regulation makes them subject to the political process.  The law is 

used as a mechanism to promote the political objectives of special interest groups.  The 

political process results in the compromises that are found in the written law.  The law in 

action establishes the rules that in fact govern the exercise of the fundamental right to use 

contraception.  People, organizations and institutions with their own agendas and 

priorities affect the right; their actions impact how women experience their fundamental 

right.  There must be limitations on legislative and administrative prerogatives lest 

unreasonable infringement on the right renders it meaningless.   

A fundamental right, to be meaningful, must be protected by the judiciary.  I 

suggest one way of accomplishing this.  I propose measuring the law on the books and 

the law in action against a woman’s right to use contraception.  I adopt a woman-centered 

approach that favors laws that guarantee women’s rights.  This approach prioritizes 

women over politics but recognizes that rights are not absolute.  Rights may be regulated; 

what is at issue is the extent to which regulations may infringe basic rights.  The analysis 
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involves weighing the fundamental right against the interests of the collectivity (defined 

as the “state interest”).   

I analyze the laws outlined in Figure 7-4.  My conclusions are set forth not to 

convince the reader that they are correct but to emphasize the importance of asking the 

judiciary to address the issue.  I discuss four provisions of Law 9.263/96 that infringe the 

absolute right to use sterilization and the decisions by medical councils permitting 

restrictions on the provisions of the law. 

 

FIGURE 7-4: THE LAW AND THE ABSOLUTE RIGHT TO USE 
CONTRACEPTION 

The Law  Infringes Absolute Right Enhances Absolute Right 
Penal Code Art. 129 XXX  
CEM until 1997 XXX  
CF/88 Art. 226, Para. 7  XXX 
Law 9.263/96:  
Right to all Scientifically 
Accepted Methods 

  
 

XXX 
SUS to Provide Services  XXX 
Right to Sterilization  XXX 
Informed Consent  XXX 
Age 25 or 2 Children XXX  
Spousal Consent XXX  
60-day Waiting Period XXX  
Time of Birth Restriction  XXX  
Medical Councils decide 
Restrictions on Law 
9.263/96 Acceptable 

 
 

XXX 

 

 
 

There was no constitutional right to family planning in Brazil prior to 1988.  

There was a de facto right to use contraception but the legal right to use a particular 

method depended on the interpretation and application of existing laws.  The 

interpretation and application by medical councils of Penal Code Article 129 to 

sterilization along with explicit provisions in the CEM condemning sterilization as 

unethical denied women the legal right to use this method.  In the absence of a 

constitutional right to family planning, there is no standard against which to measure the 
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denial.  The laws abridged the abstract right to use contraception; a concrete right to use 

contraception is not found in Brazilian law until 1988.   

The grant of a constitutional right to family planning (CF/88 Art. 226, para. 7) 

provides a standard against which laws regulating such right can be measured.  CF/88 

grants Brazilian citizens free exercise of the right to family planning.  The constitutional 

right is broad but is not absolute; the government may regulate it.  The government’s 

right to regulate it must be limited; otherwise special interest groups (the Catholic 

Church, feminists, medical councils, local level legislatures, government administrators, 

hospital administrators, etc.) can infringe rights without limitation.  This is the current 

practice in Brazil.  The limited involvement of the judiciary in addressing the 

constitutionality of legislation and administrative rules that regulate family planning 

results in the system failing to address these issues.  The limits of the constitutional right 

have not been tested; significant restrictions on the right exist and are applied in practice. 

In the absence of a Brazilian judicial standard against which to measure 

legislation and administrative rules regulating the constitutional right to family planning 

and to support my contention that the right, if not protected, could become meaningless, I 

apply a standard of review for the constitutionality of legislation used in the United 

States.  The standard of “strict scrutiny” requires that the legislation be necessary to 

further a compelling state interest; this standard is applied to fundamental rights.  

Obviously, this standard derives from the U.S. Constitution and American judge-made 

law.  I employ it here only to make a point.  Constitutional rights, to be meaningful, must 

be protected by the judiciary from unreasonable infringement by the legislative and 

administrative processes that establish the rules that apply in practice.  In Brazil, rights 

should be evaluated under standards adopted by Brazilian society that permit the 

judiciary to apply the standards and serve as a check on legal processes that undermine 

such rights. 
 

Age 25 or Two Children 
 

An absolute individual right would guarantee the right to use contraception, 

including sterilization, at the age of majority.  CF/88 does not provide any specific 
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guidance regarding whether the constitutional right to family planning can be limited by 

age.  The state interest addressed by the age limitation lies in preventing sterilization at an 

early age to decrease the incidence of regret.  Is decreasing the incidence of regret a 

compelling state interest that justifies requiring adults who do not have two children to 

wait until age 25 to seek sterilization?  The state interest and the age restriction as a 

method of furthering it must be carefully weighed because the restriction denies the right 

to sterilization to all individuals who seek sterilization not just to that subset that will 

later regret the decision.  The strict scrutiny standard’s “necessity” requirement requires 

that there be no other less onerous way to achieve the state interest.  An argument can be 

made that the age limitation is arbitrary.  It could also be argued that rather than a 

complete ban on sterilizations for persons under age 25 who do not have two children, 

requiring them to jump through additional hoops, e.g., extending the waiting period to six 

months, would adequately address the state interest.  The use of a less onerous restriction 

than a total ban would guarantee the rights of those determined to seek sterilization.   
 

Spousal Consent 
 

An absolute right would guarantee the right of the individual to use contraception, 

including sterilization.  CF/88 provides specific guidance on this issue that obviates the 

need for a strict scrutiny inquiry.  The text of the constitution, where the individual is 

married, assigns the right to the couple not to the individual.  Thus, the spousal consent 

requirement does not abridge the right to family planning as set forth in the constitution. 
 

60-Day Waiting Period 
 

An absolute right would guarantee the right to use contraception, including 

sterilization, on demand.  CF/88 does not provide any specific guidance regarding 

waiting periods.  The state interest addressed by the 60-day waiting period lies in 

ensuring that individual’s give fully informed consent before a sterilization procedure is 

performed.  Is the protection of fully informed consent a compelling state interest that 

justifies requiring adults to wait 60 days to obtain a sterilization?  The state may have a 
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compelling interest in restricting sterilizations to cases in which there is fully informed 

consent given that insuring fully informed consent protects all individuals who seek 

sterilization.  The strict scrutiny standard’s “necessity” requirement requires that there be 

no other less onerous way to achieve the state interest.  An excessively long waiting 

period could be seen as an unreasonable restriction that substantially interferes with the 

ability to exercise the right to sterilization.  The 60-day time frame is arbitrary and 

perhaps a shorter time frame would be adequate to achieve the state interest.  An 

argument in favor of 60 days would contend that 60 days is the minimum amount of time 

required to educate persons seeking sterilization about the procedure and to teach them 

about alternative contraceptive methods.  A waiting period that is of adequate length to 

accomplish the state interest and that does not serve as a complete ban on access to 

sterilization would likely be deemed a reasonable restriction on the right to sterilization. 
 

Time of Birth Restriction 
 

An absolute right would guarantee the right to use contraception, including 

sterilization, under medically appropriate conditions.  CF/88 does not provide any 

specific guidance regarding whether the constitutional right to family planning can be 

limited for non-medical reasons.  The state interest addressed by the time of birth 

restriction lies in dissociating cesarean section births from sterilization and decreasing the 

incidence of both cesarean sections and sterilizations.  Is dissociating cesarean section 

birth from sterilization and decreasing the incidence of cesarean sections and 

sterilizations a compelling state interest that justifies requiring women to wait until 42 

days after they give birth to undergo a sterilization procedure?  The state interest and the 

time of birth restriction as a method of furthering it must be carefully weighed because 

the restriction infringes an individual’s right to sterilization at the time of birth in an 

effort to influence the aggregate behavior of women.  The strict scrutiny standard’s 

“necessity” requirement requires that there be no other less onerous way to achieve the 

state interest.  An argument can be made that the 60-day waiting period is a mechanism 

for reducing rates of sterilization and its use in conjunction with cesarean section and thus 

represents a less onerous way to achieve the same ends as the time of birth restriction.  It 
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could also be argued that the ban causes an unnecessary imposition on women’s health 

because it prevents women from undergoing the sterilization procedure at a medically 

opportune time for doing so.  The use of the 60-day waiting period or other less onerous 

restrictions than a total ban would permit doctors offering and women seeking 

sterilization to decide, in each individual case, the best time to perform the procedure.   
 

Legislative and Administrative Restrictions 
 

An absolute right would guarantee the right to use contraception, including 

sterilization, as provided by law.  CF/88 guarantees a constitutional right to family 

planning.  Law 9.263/96 guarantees the right to use all scientifically accepted methods of 

contraception.  Article 10 sets forth specific criteria for the exercise of the right to 

sterilization.  The decisions by medical councils authorizing state and local level 

legislation and government administrative rules that conflict directly with Law 9.263/96 

underlines the impact the limited role of the Brazilian judiciary has on the right to family 

planning and sterilization.  Granting local level legislators and administrators the absolute 

right to establish laws and rules that infringe constitutional rights or federal law renders 

the rights and laws meaningless.  If federal law controls, then local level laws, regulations 

and rules should not infringe the rights granted at the federal level.  It is the role of the 

judiciary to ensure that they do not.   

 

Final Thoughts 
 

The evidence suggests that there will always be a gap between the law and 

reproductive reality.  Changes to substantive and procedural law and other measures that 

seek to ameliorate the institutional deficiencies found in Brazil will help to minimize the 

gap but it will always be there.  This suggests that no matter what the law says, reality 

will, to some extent, differ.  All laws have unintended consequences precisely because 

they are implemented and enforced within a complex social and legal order.  Thus, 

legalizing and regulating contraceptive practice facilitates but does not guarantee 

medically appropriate provision and use precisely because the written law is meaningful 
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only through the law in action.  The written law cannot guarantee an outcome; the law in 

action pushes contraceptive practice in particular directions.  The judiciary is the 

institution best suited to ensuring that there are limits on both the law on the books and 

the law in action that protect Brazilian women’s fundamental constitutional right to use 

contraception.
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Appendix “A”: INTERVIEWS CONDUCTED BETWEEN JUNE 1998 
AND JUNE 2000358 

 
1. FERRAZ, Elizabeth Anhel 

Coordinator, Department of Social Research, BEMFAM359 
Interviewed at BEMFAM headquarters in Rio de Janeiro on July 10, 1998. 

2. FERREIRA, Ines Quintal  
Researcher, Department of Social Research, BEMFAM  

      Interviewed at BEMFAM headquarters in Rio de Janeiro on July 10, 1998. 
3. SHIRAIWA, Dr.360 Tizuko361 

Coordinator PAISMCA,362 SES/RJ363 
Interviewed at the offices of SES/RJ in Rio de Janeiro on July 13, 1998; July 31, 
1998; September 2, 1998; and, April 14, 2000. 

4. COUTO, Joao Luiz Chaves 
Technical Manager, OAB-RJ364 
Interviewed at the offices of OAB/RJ in Rio de Janeiro on July 13, 1998. 

5. VILLAS, Adelia 
Governor of Rotary International District 4570/Rio de Janeiro 
Interviewed at Rotary district offices in Rio de Janeiro on July 21, 1998. 

6. VALLEDARES, Diana 
Coordinator, Women’s Health Program, SMS/RJ365  
Interviewed at the offices of SMS/RJ in Rio de Janeiro on July 22, 1998 and during a 
break at the CPI366 on maternal mortality held at the Assembléia Legislativa367 in Rio 
de Janeiro on June 20, 2000. 

7. CORRÊA, Sonia 
Researcher at IBASE368  
Interviewed at her home in Rio de Janeiro on July 25, 1998. 

8. SOUTO, Lucia 
Deputada Estadual369 - PPS/RJ (formerly PT/RJ)370  

                                                 
358 I conducted 47 interviews that generally lasted from one to three hours.   
359 Sociedade Civil de Bem-Estar Familiar; Civil Society for Family Well-Being.   
360 The title Dr. is used by Brazilians for medical doctors, Ph.D.s and attorneys.  For clarity, I use the title 
Dr. in this list of interviews only for persons with a medical degree.  
361 I interviewed Dr. Tizuko Shiraiwa on several occasions in 1998 and in 2000 to monitor implementation 
of the family planning law in Rio de Janeiro state. 
362 Programa de Assistência Integral à Saúde da Mulher, Criança e Adolescente; Program for Holistic 
Assistance to Women’s, Children’s and Adolescent Health. 
363 Secretaria Estadual de Saúde; State Secretary of Health, Rio de Janeiro. 
364 Ordem de Advogados Brasileiros; Order of Brazilian Attorneys, Rio de Janeiro. 
365 Secretaria Municipal de Saúde; Municipal Secretary of Health, Rio de Janeiro. 
366 Comissão Parlamentar de Inquérito; Parliamentary Inquiry Commission. 
367 State Legislative Assembly. 
368 Instituto Brasileiro de Analises Socias e Econômicas; Brazilian Institute for Social and Economic 
Analysis. 
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Interviewed at her offices in the Assembléia Legislativa in Rio de Janeiro on July 27, 
1998. 

9. DOS SANTOS, Dr. Maria do Espirito Santo Tavares 
At the time of our first interview: Doctor working at SES/RJ with PAISMCA 
Interviewed at the offices of SES/RJ in Rio de Janeiro on July 27, 1998. 
At the time of our second interview: Executive Secretary, CES/RJ371 
Interviewed at the offices of CES/RJ in Rio de Janeiro on April 17, 2000. 

10. VILLAS, Dr. Walter (retired)372 
Member of the Rotary Club of Rio de Janeiro 
Interviewed at a Rotary Club luncheon in Rio de Janeiro and in Magno Martins, RJ 
on July 29, 1998. 

11. DE OLIVEIRA, Dr. Jose Manoel Alves  
Member of Rotary Club of Flamengo/RJ; General Practitioner and Doctor for the 
Corpo de Bombeiros Marítimos (Forte de Copacabana)373 
Interviewed at the stationhouse for the Corpo de Bombeiros Marítimos in 
Copacabana, Rio de Janeiro on August 5, 1998. 

12. PITANGUY, Jaqueline 
Founder and Director of CEPIA374  
Interviewed at the offices of CEPIA in Rio de Janeiro on August 5, 1998. 

13. AGUINAGA, Dr. Hélio 
Founder of CPAIMC375 
Interviewed at his home in Rio de Janeiro on August 26, 1998. 

14. COSTA, Sarah 
Coordinator, Reproductive Health Program, Ford Foundation, Rio de Janeiro 
Interviewed at the offices of The Ford Foundation in Rio de Janeiro on September 1, 
1998. 

15. CAHALI, Yussef Said 
State Supreme Court Justice (retired) for the state of São Paulo  
Interviewed at the Palácio da Justiça376 in São Paulo on November 18, 1999. 

16. MELO, Aparecida 

                                                                                                                                                 
369 State Legislator. 
370 Lucia Souto was one of seven state legislators to sponsor a resolution in 1991 seeking to initiate the first 
CPI in Brazil to investigate the mass sterilization of Brazilian women.  At that time, she was a member of 
the PT/RJ (Partido dos Trabalhadores; Worker’s Party, Rio de Janeiro).  Subsequently, she became a 
member of the PPS/RJ  (Partido Popular Socialista; Popular Socialist Party, Rio de Janeiro). 
371 Conselho Estadual de Saúde; State Health Council, Rio de Janeiro. 
372 Dr. Villas was actively involved in a Rotary sponsored program bringing family planning education to 
low income pregnant teens. I arranged to meet with him at a Rotary luncheon in downtown Rio de Janeiro.  
That evening I attended a Rotary sponsored family planning training course with him in Magno Martins, a 
poor township on the urban periphery of Rio de Janeiro.  
373 Maritime Rescue Squad (Fort Copacabana). 
374 Cidadania, Estudo, Pesquisa, Informação e Ação; Citizenship, Study, Research, Information and 
Action.   
375 Centro de Pesquisa de Assistência Integral à Mulher e Criança; Research Center for Holistic Assistence 
to Women and Children.   
376 Justice Palace.  The State Supreme Court Building. 
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Demographer working at SES/SP377  
Interviewed at the offices of SES/SP in São Paulo on November 19, 1999. 

17. DE OLIVEIRA, Guacira Cesar 
Founder and Director of CFEMEA378 
Interviewed at the offices of CFEMEA in Brasília on November 22, 1999. 

18. SILVER, Dr. Lynn 
Professor at NESP/UnB,379 Assessora Técnica380 at IDEC381 
Interviewed at the offices of NESP in Brasília on November 23, 1999 and on June 9, 
2000. 

19. LIBIDONI, Marlene 
Founder of AGENDE (formerly associated with CFEMEA) 
Interviewed at the offices of AGENDE in Brasília on November 25, 1999. 

20. COSTA, Dr. Ana Maria 
Professor at NESP/UnB; Co-author of PAISM382 
Interviewed at the offices of NESP/UnB in Brasília on November 26, 1999.383 

21. LEOCADIO, Elcylene 
Suporte Técnica384 for Equipe Saúde da Mulher385 at the Ministério da Saúde386 
Interviewed at her home in Brasília on April 3, 2000. 

22. JORGE, Dr. Eduardo 
Deputado Federal387 –  PT/SP388; Author of PL/209389 
Interviewed at his offices in the Câmera dos Deputados390 in Brasília on April 6, 
2000. 

23. MARCUS, Dr. Paulo 
Coordinator, COAS,391 SMS/SP392 
Interviewed at the offices of SMS/SP in São Paulo on April 7, 2000 and on June 6, 
2000. 

24. CITELI, Teresa 
Researcher, CCR393  

                                                 
377 Secretaria Estadual de Saúde; State Secretary of Health, São Paulo. 
378 Centro Feminista de Estudos e Assêsoria; Feminist Center for Studies and Support.   
379 Nucleo de Estudos de Saúde Pública; Center for Public Health Studies, University of Brasília. 
380 Technical Assistant. 
381 Instituto de Defesa do Consumidor; Institute for Consumer Protection. 
382 Programa de Assistência Integral à Saúde da Mulher; Program for Holistic Assistance to Women’s 
Health. 
383 I also had several informal conversations with Dr. Ana Maria Costa during my April and June 2000 
fieldwork visits to Brasília. 
384 Technical Support. 
385 Women’s Health Team. 
386 Ministry of Health. 
387 Federal Legislator. 
388 Partido dos Trabalhadores; Worker’s Party, São Paulo. 
389 Projeto de Lei 209; Proposed Law 209.  PL/209 became Law 9.263/96, the family planning law. 
390 Federal Legislative Assembly. 
391 Programa de Atenção a Saúde da Mulher; Program for Attention to Women’s Health. 
392 Secretaria Municipal de Saúde; Municipal Secretary of Health, São Paulo. 
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Interviewed at the offices of CCR in São Paulo on April 7, 2000. 
25. DALLARI, Sueli 

Attorney; Professor at Faculdade de Saúde Pública, USP394 
Interviewed at her offices at USP on April 12, 2000. 

26. da SILVA PEREIRA, Tania  
Attorney; Member of OAB/RJ. 
Interviewed at the offices of OAB/RJ in Rio de Janeiro on April 13, 2000. 

27. PIRAGIBE da FONSECA, Maria Guadalupe 
Attorney; Member of OAB/RJ. 
Interviewed at the offices of OAB/RJ in Rio de Janeiro on April 13, 2000. 

28. ARRAES, Regina 
Attorney; Member of OAB/RJ. 
Interviewed at the offices of OAB/RJ in Rio de Janeiro on April 13, 2000. 

29. BEZERRA, Dr. Selene 
Director, Hospital Getúlio Vargas (formerly with PAISMCA, SES/RJ) 
Interviewed in Leblón, Rio de Janeiro on April 16, 2000 and on June 18, 2000. 

30. DO CEU, Dr. Maria 
Employed by CEGIR395 
Interviewed at the offices of CEGIR in Rio de Janeiro on April 17, 2000. 

31. Salvato, Dr. Joselmo 
Owner/Operator of CEGIR 
Interviewed at the offices of CEGIR in Rio de Janeiro on April 17, 2000. 

32. BARSTED, Leila Linhares 
Attorney; Founder and Director of CEPIA 
Interviewed at the offices of CEPIA in Rio de Janeiro on April 17, 2000. 

33. ZANELLATO, Marcos Antonio  
Procurador da Justiça396/Ministério Público do Estado de São Paulo (“MP/SP”)397; 
Director of CENACON398 

      Interviewed at the offices of the MP/SP in São Paulo on June 1, 2000. 
34. SALLES, Carlos Alberto  

Promotor da Justiça399/MP/SP 
Law Professor at the Ibirapuera and Santos Faculdades de Direito400  
Interviewed at his home in São Paulo on June 2, 2000. 

35. DA CUNHA, Belinda Pereira  
Attorney for IDEC,401 Law Professor at PUC/SP402 

                                                                                                                                                 
393 Comissão de Cidadania e Reprodução; Commission for Citizenship and Reproduction. 
394 School of Public Health, University of São Paulo. 
395 Centro de Ginecologia e Reprodução Humana; Center for Gynecology and Human Reproduction. 
396 State Prosecutor (second level). 
397 Public Ministry for the state of São Paulo.   
398 Centro de Apoio Operacional das Promótorias de Justiça do Consumidor; Center for Operational Aid to 
Consumers by State Prosecutors. 
399 State Prosecutor (first level). Government attorneys receive their titles based on number of years of 
service.  The first level is called Promotor da Justiça.  After several years, attorneys are promoted to 
Procurador da Justiça. 
400 Iberapuera and Santos Law Schools are private law schools located in the state of São Paulo. 
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Interviewed at the offices of IDEC in São Paulo on June 2, 2000. 
36. FAÚNDES, Dr. Anibal  

Professor, UNICAMP,403 Coordinator, CEMICAMP,404 Coordinator, CAISM405 
Interviewed in Campinas on June 3, 2000. 

37. ELUF, Maria Luisa  
Owner, SEMINA;406 Director, CEVAM407 
Interviewed at the offices of SEMINA in São Paulo on June 5, 2000. 

38. ROSAS, Dr. Cristião  
Conselheiro408 at CREMESP409 
Interviewed at the offices of CREMESP in São Paulo on June 7, 2000. 

39. PFEIFFER, Roberto Augusto Castellanos  
Consultor Jurídico,410 Ministério da Justiça411 
Interviewed at his offices at the Ministério da Justiça in Brasília on June 9, 2000. 

40. DODGE, Raquel Elias Ferreira  
Procuradora Regional da República, Ministério Público da República412 
Interviewed at her offices at the Ministério Público da República in Brasília on June 
12, 2000. 

41. GUERRA, Dr. Eduardo Pinheiro  
President, CRM/DF413  
Interviewed at the offices of the CRM/DF in Brasília on June 13, 2000. 

42. FENGHALI, Jandira  
Deputada Federal –  PCdoB/RJ414 
Interviewed at her offices at the Câmera dos Deputados in Brasília on June 14, 2000. 

43. GALLOTTI, Otavio  
Ministro/Supremo Tribunal Federal (“STF”)415 
Interviewed at his offices in the STF on June 16, 2000. 

44. JUND, Carlos Henrique 
                                                                                                                                                 
401 Instituto da Defesa do Consumidor; Consumer Protection Institute. 
402 Pontifica Universidade Católica; Pontifical Catholic University, São Paulo. 
403 Universidade de Campinas; Campinas University, Campinas, São Paulo. 
404 Centro de Pesquisas de Doenças Materno-Infantis, Campinas; Research Center for Maternal and Infant 
Diseases, Campinas, São Paulo. 
405 Centro de Assistência Intêgral à Saúde da Mulher; Center for Holistic Assistance to Women’s Health, 
Campinas, São Paulo. 
406 Semina, located in São Paulo, is one of very few diaphragm manufacturers in all of Brazil. 
407 Centro Vergueiro de Atenção á Mulher; Vergueiro Center for Assistance to Women, São Paulo. 
408 Board Member. 
409 Conselho Regional de Medicina do Estado de São Paulo; Regional Medical Council for the State of São 
Paulo. 
410 Legal Advisor. 
411 Ministry of Justice. 
412 Regional Prosecutor for the federal Ministério Público. 
413 Conselho Regional de Medicina do Distrito Federal; Regional Medical Council for the Federal District. 
414 Partido Comunista do Brasil; Communist Party of Brazil, Rio de Janeiro. 
415 Justice on the Supreme Federal Tribunal, Brazil’s highest court.  In October 2000, Otavio Gallotti 
turned seventy, the mandatory age for retirement from the court.   He was replaced by the first woman to 
ever be named to Brazil’s highest court.  
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      President, Mundo Jurídico416 
      Attorney for AVERMES417 

Interviewed at the office of AVERMES in Rio de Janeiro on June 19, 2000. 
45. HEILBORN, Maria Luiza  

Professor at the Instituto de Medicina Social, UERJ418 
Interviewed at her offices at UERJ on June 19, 2000. 

46. KOSTER, Gustavo  
InMetro419 
Interviewed by telephone in Rio de Janeiro on June 20, 2000. 

47. FERREIRA, Dr. Célio de Oliveira  
Medical Malpractice Attorney  
Interviewed at his offices in Rio de Janeiro on June 21, 2000. 

 
Thank you to all participants.

                                                 
416 Judicial World, a legal resource internet site: www.mundojuridico.com. 
417 Associação das Vitimas dos Erros Médicos; Association for the Victims of Medical Malpractice, Rio de 
Janeiro. 
418 Social Medicine Institute at the Universidade do Estado do Rio de Janeiro; State University of Rio de 
Janeiro. 
419 A government quality assurance testing laboratory.  
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Appendix “B”: EVENTS ATTENDED BETWEEN JUNE 1998 AND 
JUNE 2000420 

 
 
1. I was invited by Dr. Walter Villas to attend a three-hour class on reproduction, family 

planning and sexually transmitted diseases.  The class was held from 7:00 to 10:00 
p.m. on July 29, 1998 at the Centro da Associação dos Moradores,421 Magno Martins, 
Rio de Janeiro.422  The class was one segment of a pre-natal training course for poor 
pregnant teens.  The girls who attended all of the classes would receive a bassinet, 
diapers, baby bottles and other baby supplies.  The Rotary Club of Rio de Janeiro and 
the Associação dos Moradores of Magno Martins sponsored the pre-natal training 
course. 

2. I was invited by Dr. Tizuko Shiraiwa to attend three days of family planning training 
for health care professionals sponsored by SES/RJ.423  The training sessions were 
held at the municipal hospital in São Gonçalo, Rio de Janeiro424 on August 17, 19 and 
21, 1998. 

3. I was invited by Dr. Tizuko Shiraiwa to attend an administrative meeting between Dr. 
Shiraiwa of PAISMCA,425 SES/RJ and hospital administrators at the Hospital Géral 
de Novo Iguaçu,426 Rio de Janeiro.427  The meeting was held at the municipal hospital 
in Novo Iguaçu on September 2, 1998.  The purpose of the meeting was to discuss 
implementation of Law 9.263/96, the family planning law, in existing health services 
facilities in the municipality. 

4. Dr. Ana Maria Costa informed me that there would be a public meeting of the 27 
Conselheiros428 on the Conselho Nacional de Saúde (“CNS”).429  The public meeting 
was held at the headquarters of the CNS in Brasília on April 6, 2000. 

5. Dr. Albertina Duarte Takiuti, Director of the Programa da Saúde da Mulher430 at the 
SES/SP, invited me to attend a one-day training session on women’s health issues for 

                                                 
420 I attended eight events during fieldwork in Brazil related to family planning law and policy and/or 
women’s health issues more generally.  I was invited to attend these events by interview subjects.   
421 Resident’s Association Community Center. 
422 Magno Martins is a poor community located on the urban periphery of Rio de Janeiro, about 30 to 40 
minutes drive from downtown Rio de Janeiro. 
423 Secretaria Estadual de Saúde; State Secretary of Health, Rio de Janeiro. 
424 São Gonçalo is a low income municipality with a large population, located about 45 minutes drive from 
downtown Rio de Janeiro. 
425 Programa de Assistência Integral à Saúde da Mulher, Criança e Adolescente; Program for Holistic 
Assistance to Women’s, Children’s and Adolescent Health. 
426 Nova Iguaçu General Hospital 
427 Novo Iguaçu is a low income municipality with a large population located about 45 minutes drive from 
downtown Rio de Janeiro. 
428 Council Members. 
429 National Health Council. 
430 Women’s Health Program. 
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health care professionals sponsored by SES/SP.  The training was held at the Centro 
de Convenções Rebouças431 in São Paulo on April 10, 2000. 

6. I was invited by Dr. Albertina Duarte Takiuti to attend a training session for health 
care professionals on adolescent health sponsored by SES/SP.  The training session 
was held at the Hospital Maternidade Leonor Mende de Barros (Casa Maternidade)432 
in São Paulo on April 11, 2000. 

7. I was invited by Dr. Albertina Duarte Takiuti to attend the Wednesday afternoon teen 
clinic sponsored by SES/SP.  The clinic, which included both individual and group 
counseling and educational classes for teens, was held at the Predio dos 
Ambulatórios, Hospital das Clínicas da Faculdade de Medicina da USP433 in São 
Paulo on April 12, 2000. 

8. Dr. Tizuko Shiraiwa informed me that there would be a public meeting of the 
Comissão Parlamentar de Inquérito (“CPI”)434 on mortalidade materna.435  The public 
meeting was held at the Assembléia Legislativa436 in Rio de Janeiro on June 20, 2000. 

                                                 
431 Rebouças Convention Center. 
432 Leonor Mende de Barros Maternity Hospital. 
433 Building housing medical services for ambulatory patients at the Clínicas Hospital, part of the Medical 
School at the University of São Paulo. 
434 Parliamentary Inquiry Commission. 
435 Maternal Mortality.   
436 State Legislative Assembly. 
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Glossary 

 

Portuguese Words and Phrases     
Brazilian Acronyms     English Translation   
 
 
AAA 
 
Abertura      Democratic Opening 
Ação Penal Pública     Public Criminal Action 
Ações e Services de Saúde    Health Activities and Services 
Acórdão (pl. Acórdãos)    Majority Opinion 
ACP – Ação Civil Pública    Public Civil Action 
AGENDE      Feminist NGO 
Algums pegam, outros não    Some Take, Others Don’t 
AM       Amazonas (abbr.) 
ANC – Assembléia Nacional Constituente  National Constituent Assembly 
ANVS – Agência Nacional de Vigilância National Agency for Health 
     Sanitária Oversight 
Assembléia Legislativa     State Legislative Assembly 
Assessora Técnica     Technical Assistant 
Associação de Orientação aos Deficientes Association of Orientation for the 

Disabled 
Audiências Públicas     Public hearings 
Autarquia (pl. Autarquias)    Quasi-Public Entity 
Autarquia sob Regime Especial   Specially Regulated Agency 
Autonomia Funcional     Functional Autonomy 
AVERMES – Associação das Vitimas dos  Association for the Victims of  
     Erros Médicos     Medical Malpractice 
 
BBB 
 
Banco Nacional de Dados do Poder Judiciário National Database for the Judiciary 
BEMFAM – Sociedade Civil de Bem-Estar  Civil Society for Family Well-Being 
     Familiar 
Biblioteca Nacional     National Library 
 
CCC 
 
CAISM – Centro de Assistência Intêgral à  Center for Holistic Assistance 
     Saúde da Mulher     to Women’s Health 
Câmara      Chamber 
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Câmara dos Deputados    Federal Legislative Assembly 
Câmara dos Vereadores    City Council 
Carioca      A person born or living in Rio de 

Janeiro 
CCR – Comissão de Cidadania e Reprodução Commission for Citizenship and 

Reproduction  
CDC – Código Brasileiro de Defesa do Brazilian Consumer Protection Code 
     Consumidor 
CEBRAP – Centro Brasileiro de Análise e Brazilian Center for Analysis and  
     Planejamento  Planning 
CEDEPLAR – Centro de Desenvolvimento e Center for Development and  
     Planejamento Regional    Regional Planning 
CEGIR – Centro de Ginecologia e Reprodução Center for Gynecology and Human  
     Humana  Reproduction 
CEM – Código de Ética Médica   Medical Ethics Code 
CEMICAMP – Centro de Pesquisas de Doenças - Research Center for Maternal and 
     Materno Infantis (Campinas, São Paulo)   Infant Diseases 
CENACON – Centro de Apoio Operacional das Center for Operational Aid to 
     Promótorias de Justiça do Consumidor   Consumers by State Prosecutors  
Centro da Associação dos Moradores Resident’s Association Community 

Center 
Centro de Convenções Rebouças   Rebouças Convention Center 
CEPARH – Centro de Pesquisa em Reprodução Research Center on Human  
     Humana  Reproduction 
CEPIA – Cidadania, Estudo, Pesquisa, Citizenship, Study, Research,  
     Informação, Ação  Information, Action 
CES – Conselho Estadual de Saúde   State Health Council 
CEVAM – Centro Vergueiro de Atenção á Mulher Vergueiro Center for Assistance to 

Women  
CF/88 –  1988 Constituição Federal   1988 Federal Constitution 
CFEMEA – Centro Feminista de Estudos e Feminist Center for Studies and  
     Assêsoria  Support 
CFM – Conselho Federal de Medicina  Federal Medical Council 
Clínica Ginecológia Infância e Adolecência Infant and Adolescent Gynecology 

Clinic 
CMS – Conselho Municipal de Saúde  Municipal Health Council 
CNBB – Conferência Nacional dos Bispos do National Conference of Brazilian  
     Brasil  Bishops 
CNDM – Comissão Nacional dos Direitos da National Commission on Women’s  
     Mulher  Rights 
CNS – Conselho Nacional de Saúde   National Health Council 
COAS – Programa de Atenção a Saúde da Mulher Program for Attention to Women’s 

Health 
Compromisso de Ajustamento   Settlement Agreement 
Concurso      Exam 
Conselheiro      Board or Council Member 
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Conselhos de Saúde      Health Councils  
Consultor Jurídico     Legal Advisor 
Controle Social     Social Control 
Conveniados  Private health care providers 

operating under contract with the 
government 

Corpo de Bombeiros Marítimos (Forte de Maritime Rescue Squad (Fort  
     Copacabana)  Copacabana) 
Corporativismo     Collusion 
CPAIMC – Centro de Pesquisa de Assistência Research Center for Holistic 
     Integral á Mulher e à Criança    Assistance to Women and Children 
CPEP – Código de Processo Ético-Profissional Procedural Code for Professional 

Liability Proceedings 
CPI –  Comissão Parlamentar de Inquérito  Parliamentary Inquiry Commission 
CPMF – Contribuicão Provisória sobre  Provisional Fee on Financial 
     Movimentacão Financeira    Transactions 
CPMI – Comissão Parlamentar Mista de Inquérito Joint Parliamentary Inquiry 

Commission 
CREMERJ – Conselho Regional de Medicina Regional Medical Council  
     do Estado de Rio de Janeiro   for the state of Rio de Janeiro 
CREMESP – Conselho Regional de Medicina Regional Medical Council  
     do Estado de São Paulo    for the state of São Paulo 
CRESS – Conselho Regional de Serviço Social Regional Social Service Council 
CRM – Conselho Regional de Medicina  Regional Medical Council   
CRM/DF – Conselho Regional de Medicina  Regional Medical Council 
     do Distrito Federal      for the Federal District 
Cruzeiros      Former Brazilian Currency 
 
DDD 
 
Dano Moral      Moral Harm 
Dano Patrimonial     Material Harm 
Da Organização dos Poderes    On the Organization of the Powers 
Das Funções Essencias à Justiça On the Essential Functions of Justice 
DATAPREV      A government health care database 
Defensor do Povo     Defender of the People 
Deputado/a Estadual (pl. Deputados/as Estaduais) State Legislator 
Deputado/a Federal (pl. Deputados/as Federais) Federal Legislator 
DF – Distrito Federal     Federal District (Brasília) 
DIMED – Divisão Nacional de Medicamentos National Medication Division 
Doutrina  Analyses of legal issues published by 

legal scholars 
 
EEE 
 
Equipe Saúde da Mulher    Women’s Health Team 
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FFF 
 
Faculdade de Direito     Law School 
Faculdade de Medicina    Medical School 
Faculdade de Saúde Pública    School of Public Health 
Favelados      Slum Dwellers 
Fazer Valer      To Give Value or Meaning To 
FIOCRUZ – Fundacão Oswaldo Cruz  Oswaldo Cruz Foundation 
Fornecedor      Manufacturer; Producer 
 
GGG 
 
Governador      Governor 
Guarda da Constituição    Protector of the Constitution 
 
HHH 
 
Hospital das Clínicas     Clínicas Hospital 
Hospital Geral de Nova Iguaçu   Nova Iguaçu General Hospital 
Hospital Getúlio Vargas    Getúlio Vargas Hospital 
Hospital Maternidade Leonor Mende de Barros Leonor Mende de Barros Maternity 
     (Casa Maternidade)    Hospital 
Hospital Praça Quinze    Praça Quinze Hospital 
 
III 
 
IBASE – Instituto Brasileiro de Análises Socias Brazilian Institute for Social and 
     e Econômicas     Economic Analysis 
IBGE – Instituto Brasileiro de Geografia e Brazilian Institute of Geography and  
     Estatistica  Statistics 
IDEC – Instituto da Defesa do Consumidor  Consumer Protection Institute 
Imperícia      Incompetence  
Imprudência      Imprudence 
INAMPS – Instituto Nacional de Assistência  National Institute for Medical   
     Médica e Previdência Social   Assistance and Social Security 
Inicial       Complaint 
Inquérito Civil (pl. Inquéritos Civis)   Civil Inquiry  
Instituição      Institution 
Instituto de Medicina Social    Social Medicine Institute 
Interesses Coletivos     Collective Interests  
Interesses Difusos     Diffuse Interests 
Interesses Individuais Homogêneos   Homogenous Individual Interests 
 
JJJ/KKK 
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Jeito       Manner; Way 
Jurisprudencia      Case Law 
 
LLL 
 
Lei da Ação Civil Pública    Public Civil Action Law 
Lei de Planejamento Familiar    Family Planning Law   
Lei Orgânica da Saúde    Organizational Health Law 
Ligar Used colloquially to refer to 

sterilization by tubal ligation 
 
MMM 
 
Maternidade Maternity Ward 
Ministério (pl. Ministérios) Ministry 
Ministério da Justiça     Ministry of Justice 
Ministério da Saúde     Ministry of Health 
Ministério Público     Public Ministry 
Ministério Público da República   Federal Public Ministry 
Ministério Público do Estado    State Public Ministry 
Ministro      Minister; Justice 
Ministros do Estado     Ministers of State 
Mortalidade Materna     Maternal Mortality 
Movimento da Reforma Sanitária   Health Care Reform Movement 
MP/SP – Ministério Público do Estado de São Public Ministry for the state of São  
     Paulo  Paulo 
MS Mato Grosso do Sul (abbr.) 
Municípios      Municipalities 
Mundo Jurídico     Judicial World 
 
NNN 
 
Negligência      Negligence 
NEPO – Nucleo de Estudos de Populacão  Center for Population Studies 
NESP – Nucleo de Estudos de Saúde Pública Center for Public Health Studies 
 
OOO 
 
OAB – Ordem de Advogados Brasileiros  Order of Brazilian Attorneys 
O doutor falou, tá falado Colloquially, what the doctor says 

goes 
 
PPP 
 
PAISM – Programa de Assistência Integral   Program for Holistic Assistance 
     à Saúde da Mulher     to Women’s Health 
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PAISMCA – Programa de Assistência Integral Program for Holistic Assistance to  
     à Saúde da Mulher, Criança e Adolescente  Women’s, Children’s and 

Adolescent Health  
Palacio da Justiça Justice Palace (State Supreme Court 

Building 
Palavra de Deus     The word of God 
PAM – Posto de Assistência Médica   Medical Assistance Post 
Parágrafo Único     A Single Subparagraph  
Parecer (pl. Pareceres)    Advisory Opinion Letter 
Parecer Quanto à Pesquisa Clínica em Seres   Opinion Letter Regarding Human  
     Humanos com o Produto Norplant™  Clinical Trials of Norplant™ 
Parto Normal é para Pobre    Vaginal birth is for poor women 
PCdoB – Partido Comunista do Brasil  Communist Party of Brazil 
PDT – Partido Democrático Trabalhista  Democratic Workers’ Party 
PEC – Proposta de Emenda Constitutional Proposed Constitutional Amendment 
PEP – Processo Ético Profissional   Professional Liability Proceeding 
PL/209 – Projeto de Lei 209    Proposed Law 209 
Pleno The Full Membership of, e.g., the 

Board 
PNAD – Pesquisa Nacional de Amostra de  National Household Survey 
     Domicílio 
PNDS – Pesquisa Nacional Sobre Demografia National Demographic and Health  
     e Saúde  Survey 
Portaria (pl. Portarias) Document issued by a governmental 

entity setting forth an administrative 
act within the competence and 
jurisdiction of such entity 

PPS – Partido Popular Socialista Popular Socialist Party 
Predio dos Ambulatórios Building housing medical services 

for ambulatory patients 
Prefeito      Mayor 
Prefeitura      City Hall 
Presidente da República    President of the Republic 
Primeira Instância     First Level 
PROCON – Funcação de Proteção e Defesa Consumer Protection and Defense  
     do Consumidor  Foundation 
Procurador/a da Justiça    State Prosecutor (second level) 
Procurador-Geral da República Prosecuting Attorney for the 

Republic 
Producador-Geral de Justiça    Prosecuting Attorney for Justice  
Procurador/a Regional da República   Federal Prosecutor 
Programa da Saúde da Mulher   Women’s Health Program 
Projeto de Estudo Clínico Colaborativo dos  Project for a Collaborative Clinical 
     Implantes Norplant™     Study of Norplant™ Implants 
Promotor/a da Justiça     State Prosecutor (first level) 
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Prontuário Form Attesting to Medical 
Procedure(s) Performed 

PT – Partido dos Trabalhadores   Worker’s Party 
PUC – Pontifica Universidade Católica  Pontifical Catholic University 
 
RRR 
 
Real (pl. Reais)     Brazilian Currency 
Relação de Consumo     Consumer Relationship 
Relator       Reviewer 
Relatório Final     Final Report  
Relevância Pública     Public Significance 
República Federativa do Brasil   Federal Republic of Brazil 
Responsabilidade Civil    Civil Liability 
RJ       Rio de Janeiro (abbr.) 
 
SSS 
 
SASSOM – Serviço de Assistência Social  Municipal Worker’s Social 
dos Municipiários/Ribeirão Preto    Assistance Service 
Saúde da Mulher, Direitos Reprodutivos e  Women’s Health, Reproductive 
Defesa do Consumidor     Rights and Consumer Protection  
Schering do Brasil Química e Farmacêutica Ltda. Schering Brazil Chemical and 

Pharmaceutical, Ltd. 
Secretários da Saúde     Secretaries of Health 
Segunda Instância     Second Level 
SEMINA      A Diaphragm Manufacturer 
Senado Federal     Federal Senate 
Serviços de Relevância Pública   Services of Public Significance 
SES – Secretaria Estadual de Saúde   State Secretary of Health 
Sigilo Bancário     Bank Secrecy   
SMS – Secretaria Municipal de Saúde  Municipal Secretary of Health 
SP       São Paulo (abbr.) 
STF – Supremo Tribunal Federal   Supreme Federal Tribunal 
STJ – Superior Tribunal de Justiça   Superior Justice Tribunal 
Súmula Statements by a tribunal of a rule of 

law that has been established over 
time by identical court decisions 

Súmula Vinculante     Linked Súmula 
Suporte Técnica     Technical Support 
SUS – Sistema Único de Saúde   Unified Healthcare System 
 
TTT 
 
TRF –  Tribunal Regional Federal   Federal Regional Tribunal 
     (pl. Tribunais Regionais Federais)   
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Tribunal da Justiça     Justice Tribunal (state supreme 
court) 

Turma A subset of the entire decision-
making body 

 
UUU/VVV 
 
UERJ – Universidade do Estado do Rio de Janeiro State University of Rio de Janeiro 
UnB – Universidade de Brasília   University of Brasília 
UNICAMP – Universidade de Campinas  Campinas University 
Unidade da Rede Básica    Basic Health Center 
USP – Universidade de São Paulo   University of São Paulo 
Vara Federal (pl. Varas Federais)   Federal Court 
Vista dos Autos     Review of the Case 
Voto       Written opinion of a Relator
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