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 Between the years 1660 and 1715 the government in England used treason law 

as an effective, if controversial, tool in the development of the English state.  The same 

was true of the authorities in Scotland and eventually, after the Union in 1707, of the 

government of Great Britain.  The goal of treason law was to protect the monarch and to 

secure the powers that distinguished him or her as the sovereign authority in the state.  

In this process of state building, the law itself was necessarily transformed in response 

to the changing legal, political and constitutional situation.  While the authorities 

wielded treason charges ruthlessly and sometimes mercilessly, they generally operated 

within the confines of the law; no early modern government wished to appear tyrannical 

or arbitrary.  Treason law was employed in the late Stuart period with bloody results, 

and its zealous use contributed to the grievances against the regime before the Glorious 

Revolution.   Somewhat ironically, however, by eliminating troublesome elements in 

British society, the Stuarts contributed to the relative stability of the reigns of their 

Hanoverian successors in the eighteenth century. 

 This dissertation employs both print and manuscript sources in the study of 

hitherto unexplored facets of both treason law and of state building from a legal 

perspective.  This is the first work on treason to concentrate exclusively on the all-
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important years between the Restoration and the Union, when the number of trials for 

this most serious of all crimes reached new heights and during which time the 

procedural law of treason underwent significant changes.  It is also the first work in 

which the Scottish statutes and manuscripts from the Scottish archives are analyzed in 

detail for the information they yield about treason law in Scotland, a subject that 

scholars have largely neglected.  It contributes to the literature of state building by 

refining ideas regarding the factors that create and sustain a viable state.  The Appendix 

presents data regarding approximately 2,600 persons charged with treason in England 

and Scotland during this period.                
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Chapter 1 
 

Introduction 
 
  

 
Between the years 1660 and 1715 the government in England used treason law 

as an effective, if controversial, tool in the development of the English state.  The same 

was true of the authorities in Scotland, and eventually, after the Union in 1707, of the 

government of Great Britain.  One result of this process was the transformation of 

treason law itself, which in turn had consequences in the centuries that followed for 

other aspects of British law.  The investigation of these changes in both substantive and 

procedural law over the course of the late Stuart period as treason was used as one 

means of state building will form a major theme of this dissertation. 

The application of treason law in these years was severe and often systematic, 

with prosecutions reaching a crescendo in the 1680s and with another sharp upturn in 

1715/16.  At least 2,600 individuals in England and Scotland were exposed to some 

form of legal process for treason in the period in question.  At least 300, and probably 

many more, were executed.  Some were tortured.  Many hundreds were transported to 

the New World.  For a significant number of those, the harsh conditions they faced 

meant that transportation amounted to a death sentence.  The Stuarts were ruthless in 

their efforts to enforce allegiance to themselves and their regimes.  And yet, as 

repressive as the Stuart kings were in their drive to eliminate any and all threats to their 

persons and to their governments, in general, they and their representatives adhered to 
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the letter of the law and to constitutional forms.  Early modern monarchs may have 

wanted to be free to act with impunity, but none wished to be saddled with the label of 

“tyrant.”  Ironically, while ultimately the policies of the later Stuarts led to the downfall 

of the dynasty, it is probable that these repressive practices contributed to the relative 

stability of the British state of the eighteenth century and to the secure position of the 

Hanoverian monarchs, the successors of the Stuarts.  A description of the measures the 

Stuart kings used with regard to treason prosecutions and the extremes to which they 

were willing to go to enforce obedience to the crown (and to the crown alone) 

constitutes another important theme. 

This work contributes to the literature of early modern treason law in four 

significant ways.  It is the first to concentrate on the years 1660-1715.  As indicated, it 

was in these years that the law of treason took the basic form it was to retain at least 

until the Victorian era.  In 1660 25 Edward 3 stat. 5, c. 2 (1352 and hereinafter referred 

to as 25 Edw. 3 or the 1352 act)1, the primary treason statute from 1352 until 1649, was 

restored to its former importance.  It was never repealed during the Interregnum, but it 

was nonetheless superseded for a time by ordinances and statutes safeguarding first the 

commonwealth and then the Protector.   Lisa Steffen, in her doctoral dissertation, makes 

the convincing argument that after 1660, when all trappings of the Interregnum were 

removed and even in the wake of the Glorious Revolution and the deposition of James 

II, treason law became refocused on protecting the king and his dynasty and this focus 

did not begin to change until well into the eighteenth century.  An even more significant 

                                                 
1 The source for all statutes is Statutes of the Realm unless otherwise indicated. 
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shift occurred in the nineteenth century.2  More important were the changes in 

procedural law during those years.  Innovations that had begun during the Interregnum 

became regularized in the courts and then received statutory recognition in 1696.  These 

innovations had implications far beyond the seventeenth century. 

This dissertation is also the first work to provide detailed information on the law 

of treason in Scotland.  Scholars have virtually ignored the subject with very few 

exceptions.  Steffen’s dissertation does include good information on Scottish treason, 

particularly with regard to the rebellions of 1715 and 1745, but the focus of her work is 

the eighteenth century and hers is primarily a political rather than legal study.  She gives 

little space to the Scottish treason statutes or the workings of the Scottish courts, for 

example, while this work analyzes them in unprecedented detail.  Moreover, Steffen 

provides no data from the Scottish archives.  This relative neglect by scholars is 

puzzling because events in Scotland often drove those in England throughout the 

seventeenth century.  There was a great deal of religious unrest and rebellion in the 

northern kingdom in the decades before the Union, and the government wielded treason 

charges as a weapon in its attempts to enforce obedience among its Scottish subjects. 

This work enhances the literature that links treason law and state building.  The 

term “state” is not used here in the modern sense.  It does not refer to an abstraction or 

collection of ideals to which individuals pledged their allegiance, or even specifically to 

a territorial entity, although that dimension was implicit.  Accepted here is the definition 

of the state current for most of the seventeenth century and set forth in the work of Ernst 
                                                 
2 Lisa Steffen, “Allegiance and Authority: Treason in Britain from Calvin’s Case (1608) to the Cato 
Street Conspiracy (1820)”  (Ph.D. diss., University of Kansas, 1998). 
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Kantorowicz and echoed by D. Alan Orr in his study of treason and state building 

during the Interregnum, because that was the manner in which contemporaries 

conceptualized the state and the manner in which they framed treason law in order to 

protect it.    Contemporaries saw the state as a corporate entity with the king as the head 

and his subjects as the body.  Treason law was intended to protect both the king’s 

person and his position as head of the body politic, and the two were inseparable.3  Orr 

is concerned with the manner in which political dialogue and political actions were 

shaped by, and in turn shaped, this conception of the state.  He argues that treason 

before the 1640s was defined as both attacks on the person of the king and 

encroachment on the rights and privileges of the king as head of the corporate state.  

These rights and privileges were, according to Orr, the marks of sovereignty4, or the 

powers that belonged to the supreme power in the state.  Those marks of sovereignty 

were the same whatever the political system and thus, the essence of the definition of 

treason as an encroachment on the powers and safety of the sovereign power was 

consistent throughout the period, even as the conception of the state was changing in the 

face of civil war and regicide.  It is Orr’s contention that this constellation of powers, 

which included law giving, making war and peace, coining, and after the Reformation, 

                                                 
3 Ernst Kantorowicz, The Kings Two Bodies: A Study in Mediaeval Political Theology (Princeton, New 
Jersey: Princeton University Press, 1957), 193-272, passim; D. Alan Orr, Treason and the State: Law 
Politics and Ideology in the English Civil War  (Cambridge: Cambridge University Press, 2002), 3-4.  
There is also a territorial dimension, of course.  See Brian P. Levack, The Formation of the British State: 
England, Scotland and the Union, 1603-1707 (Oxford: Clarendon Press, 1987), vii. 
4 Orr derives these “marks” from the writings of such political commentators as Jean Bodin and Thomas 
Hobbes.  See Orr, Treason and the State, 32-45. 



 

 5 
 

 

the power to determine matters of doctrine and government in the Church, was 

protected by treason law, both statutory and customary.5   

This dissertation accepts that premise and refines it.  For example, Orr is correct 

that law giving was a government prerogative: it belonged to the king-in-Parliament.  

And it is true that allegations of attempting to alter fundamental law frequently 

appeared in indictments and occasionally in impeachments.  But aside from those very 

few impeachments in the second half of the seventeenth century, this charge never stood 

alone.  It was nearly always accompanied by statutory treason charges.  In general, then, 

the powers that treason law dealt with most consistently over the centuries can be 

grouped into three categories: the law was intended to help the government gain and 

maintain monopolies over allegiance, over the instruments of violence (i.e. war making 

powers) and over church affairs.  The inspiration for these groupings comes from 

classical state-building theory.  According to classic theory, the state is defined by its 

ability to control the means of legitimate violence (or what will generally be referred to 

here as war-making powers), meaning that those who govern the state are attempting to 

eliminate or have eliminated the power to offer armed challenges to their authority.6   

Monopolizing war-making powers was and is crucial to the continued existence 

of any state.  The monopoly of ecclesiastical affairs was more specific to the age than 

the other two monopolies.  For a period of approximately two hundred years, few 

governments felt secure unless they were able to exert some control over religious life 

                                                 
5 Ibid., passim. 
6 For a useful discussion of state building in its various forms, see Janice E. Thomson, Mercenaries, 
Pirates and Sovereigns: State-Building and Extraterritorial Violence in Early Modern Europe (Princeton, 
New Jersey: Princeton University Press, 1994), 7-20. 
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in their respective territories.  This was true in both England and Scotland as well, 

particularly before the Glorious Revolution.  In Scotland especially, numerous treason 

statutes were passed in an effort to quiet religious unrest, which was nearly continuous 

from the 1660s on.  In the end, James II lost his throne owing in large part to his 

religious policies and the chaos they had wrought.  That chaos included a fratricidal 

purging of the political classes using treason charges.   

As important as the other two monopolies were, and all three were, in fact, 

interdependent, monopolizing allegiance was even more crucial to the continuing 

existence of the state.  No early modern monarch, British or otherwise, could afford to 

allow allegiance among his or her subjects to waver or be divided.  Thus, in Britain, it 

was rare to have major treason legislation that was not focused on the crown and its 

protection.  And it was relatively rare to have a court case decided against the monarch, 

who was always the victim in a treason case.  Treason law was aimed at ensuring that 

allegiance was owed to the person of the king, his office and his dynasty, all of which 

were inseparable.  Charles I learned to his sorrow the consequences of losing the 

monopoly of allegiance.  Prior to that, he lost the other two monopolies first.  But the 

pretence that all allegiance was due the king was maintained the longest and when his 

opponents dropped it completely, Charles was doomed.   

Finally, one of the most original aspects of this work is the Appendix, which 

compiles the names of as many accused traitors for the years 1660-1715 as was possible 

to locate.  While a number of lists of names exist for specific events or rebellions, no 

other scholar has attempted such a comprehensive enumeration of the accused, the 
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courts in which they were tried, the charges against them and their verdicts.  The data 

from this catalogue will appear throughout the dissertation.   

 

Historiography 

In addition to Orr, who treats treason in the Interregnum and Steffen who deals 

primarily with treason in the eighteenth century and beyond, there are several books and 

two more doctoral dissertations that look at treason in England from different points of 

view and in various periods.7   While state building is implicit in some of them, none of 

                                                 
7 In addition, there are numerous articles and books about specific issues, events and trials.  See Samuel 
Rezneck, “The Statute of 1696: A Pioneer Measure in the Reform of Judicial Procedure in England,” The 
Journal of Modern History ii, no. 1 (March-December, 1930): 5-26; Isobel Thornley, “Treason by Words 
in the Fifteenth Century,” English Historical Review xxxii (1917).  Other articles on the 1696 act include 
James Phifer, “Law, Politics and Violence: The Treason Trials Act of 1696,” Albion 12, no. 3 (Fall, 
1980): 235-256 and Alexander Shapiro, “Political Theory and the Growth of Defensive Safeguards in 
Criminal Procedure: The Origins of the Treason Trials Act of 1696,” Law and History Review 11, no. 2 
(Fall 1993):  215-255.  Works on impeachment, attainder and forfeiture include T.F.T. Plucknett, 
“Impeachment and Attainder,” Transactions of the Royal Historical Society, 5th ser., 3 (1953): 145-158; 
J.R. Lander, Attainder and Forfeiture, 1453 to 1509,” The Historical Journal iv, no. 2 (1961): 119-151; 
Colin Tite, Impeachment and Parliamentary Judicature in Early Stuart England (London: Athlone Press, 
1974).  Treason during at mid-century is treated by Adele Hast, “State Treason Trial during the Puritan 
Revolution, 1640-1660,” The Historical Journal xv, no. 1 (1972): 37-53; and John H. Timmis III, 
“Evidence and 1 Eliz. 1, Cap. 6: The Basis of the Lords’ Decision in the Trial of Strafford,” The 
Historical Journal 21, no. 3 (1978): 677-683.  Useful general studies of English legal history include 
James Fitzjames Stephen, A History of the Criminal Law of England, 3 vols. (1883; reprint, New York: 
Burt Franklin); Sir Frederick Pollock and Frederic William Maitland, The History of English Law Before 
the Time of Edward I, 2nd ed., 2 vols. (Cambridge: Cambridge University Press, 1968); W.S. Holdsworth, 
A History of English Law, 17 vols. (London: Methuen & Co. Ltd., Sweet and Maxwell, 1936-1972).  
Additionally, there is George W. Keeton, Trial for Treason (London: MacDonald, 1959); Alan Wharam, 
Treason, Famous English Treason Trials (Phoenix Mill: Anan Sutton Publishing Limited, 1995); C.V 
Wedgwood, A Coffin for King Charles: The Trial and Execution of Charles I  (1964; reprint, Alexandria 
Virginia: Time-Life Books, Inc., 1981); John Timmis, Thine is the Kingdom: The Trial for Treason of 
Thomas Wentworth, Earl of Strafford, First Minister to King Charles I, and Last Hope of the English 
Crown (University, Alabama: University of Alabama Press, 1074); Conrad Russell, “The Theory of 
Treason in the Trial of Strafford,” English Historical Review lxxx (1965): 30-50; John Kenyon, The 
Popish Plot (New York: St. Martin’s Press, 1972); Jonathan Scott, Algernon Sidney and the English 
Republic, 1623-1677 (Cambridge: Cambridge University Press, 1988); Jonathan Scott, Algernon Sidney 
and the Restoration Crisis, 1677-1683 (Cambridge University Press, 1991); Robin Clifton, The Last 
Popular Rebellion: The Western Rising of 1685 (London: Maurice Temple Smith, 1984); Peter Earle, 
Monmouth’s Rebels: The Road to Sedgemoor 1685 (London: Weidenfeld and Nicolson, 1977); Jane 
Garrett, The Triumphs of Providence: The Assassination Plot, 1696  (Cambridge: Cambridge University 
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them deals with it explicitly.  Further, as indicated, none besides Steffen deals with 

Scotland in any detail.  John Bellamy has written two of the standard works on 

medieval and Tudor treason.8  Bellamy takes the position that the key treason act, that 

of 1352, was essentially conservative and limited in scope, and that Parliament passed 

the law in order to prevent the royal judges from continually extending the law of 

treason in the courts.  These judicial extensions of the law were known as constructive 

treasons.  Treason law could have been used greatly to enhance the power of the king.  

But Bellamy argues that, for the most part, the “balance of power between the king and 

the estates of the realm” forced the various monarchs to stay within the letter of the law 

and use it relatively moderately.9  The implication is that few medieval monarchs 

attempted to use the law aggressively in the manner that later kings did, in order to 

build the medieval state.  Bellamy’s work on Tudor treason is somewhat less elegant 

than its predecessor.  It is purely legal history, with very little application to broader 

political questions.  It provides great detail on the Tudor statutes and on the workings of 

the Tudor courts that had the authority to try treason cases.  While useful, it is more a 

primer on Tudor treason than an analytical piece.  Lacey Baldwin Smith’s work on 

Tudor treason is something of a psychological study of Tudor society.  According to 

Smith, the Tudor governments were paranoid, their enemies were inept bunglers and 

                                                                                                                                               
Press, 1980); Bruce Lenman, The Jacobite Risings in Britain, 1689-1746.  Also, Blair Worden, “The 
Commonweath Kidney of Algernon Sidney,” Journal of British Studies 24, no. 1 (January 1985): 1-40 
and Lois Schwoerer, “William, Lord Russell: The Making of a Martyr, 1683-1983,” Journal of British 
Studies 24, no. 1 (January 1985): 41-71. 
8 J.G. Bellamy, The Law of Treason in England in the Later Middle Ages (Holmes Beach, Florida: Wm. 
W. Gaunt & Sons, Inc, 1986); John Bellamy, The Tudor Law of Treason (London: Routledge & Kegan 
Paul, 1979). 
9 Bellamy, Middle Ages,  206-215. 
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treason law was a means to dispose of them.  There is little express discussion of either 

the details of the trials or of the implications for expansion of the power of the Tudor 

governments.10  G.R. Elton has written a most useful study of treason, state building and 

obedience.  He argues that while Tudor treason legislation did extend the scope of the 

crime and laws were in place that made tyranny possible, general adherence to court 

procedure and due process kept government repression in check.11  Elton’s work is 

somewhat the opposite of Bellamy’s; it is largely political history.  It is not specifically 

a study of treason law, and as Bellamy correctly points out, Elton tends to 

overemphasize the fairness of the courts and underemphasize the extent to which severe 

repression could be carried on within legal forms.12  It is maintained in this dissertation 

that in general, the government operated within the bounds of the law in the late Stuart 

period.  But those boundaries were often elastic enough to allow the government to 

dispose of its enemies ruthlessly although entirely legally.     

There are no published works on treason that cover the entire seventeenth 

century.  However, two unpublished dissertations by Gerald Bodet and Robert Small 

deal with the period.13  Bodet argues that after the Glorious Revolution, a modern 

understanding of the state came into vogue as Parliament replaced the king as 

sovereign.  Further, as party politics became more widely accepted, the idea that one 

                                                 
10 Lacey Baldwin Smith, Treason in Tudor England: Politics and Paranoia  (London: Jonathan Cape, 
1986). 
11 G.R. Elton, Policy and Police: The Enforcement of the Reformation in the Age of Thomas Cromwell 
(Cambridge: At the University Press, 1972).  
12 Bellamy, Tudor Law of Treason, 7. 
13 Gerald Bodet, “The Meaning of Treason in Seventeenth Century England” (Ph.D. diss., Tulane 
University, 1963); Robert Small, “To Kill by Forms and Subtleties of Law” (Ph.D. diss., Harvard 
University, 1978). 
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could be a member of a loyal opposition also became accepted and the use of treason 

charges against one’s political enemies went out of fashion.  However, it is now 

generally agreed that contrary to the assertion of post-revolutionary Parliamentary 

supremacy and loss of sovereignty by the king, the crown retained a great deal of power 

and the sovereign remained, as it had before the Revolution, the king-in-Parliament.  

Additionally, the Revolution did not bring with it a new conceptualization of allegiance 

or of the state.  Treason law and allegiance remained focused on the monarch and his or 

her dynasty and as Steffen has indicated, this did not even begin to shift for decades.14   

Small’s work is a narrow and somewhat anachronistic critique of the Stuart legal 

system viewed through the prism of seventeenth treason trials.  He finds the system 

wanting, even after reforms instituted in the wake of the Glorious Revolution.  In 

Small’s view, these reforms, while certainly an improvement over what came before, 

did not result from an understanding by lawmakers of any underlying principles 

regarding the rights of defendants and the liberties of the subject based on fundamental 

law.  Rather they resulted from the desire of the ruling classes to protect themselves 

from the bloodletting they had suffered during the treason prosecutions of the 1680s.  

Indeed, he claims, the reforms mainly benefited the privileged few.  Because there were 

no safeguards based on fundamental law, Small argues (correctly) that the legal system 

remained flexible and malleable enough to be abused as the government saw fit.15  

Bodet’s and Small’s studies are older works and both are based largely on printed 

sources with little manuscript or archival research.  Both deal exclusively with England, 
                                                 
14 Steffen, "Allegiance and Authority,” passim. 
15 Small, “To Kill by Forms and Subtleties of Law,” passim. 
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and they essentially end with the reforms of 1696, with little regard for events that 

followed, the Union in particular.  Using print sources such as the State Trials and 

plentiful pamphlet literature, calendars of the state papers and the historical manuscripts 

commission, and the reports and treatises of the great jurists, as well as manuscript 

sources from the British Library and the Public Record Office in London, and the 

National Archives of Scotland and the National Library of Scotland in Edinburgh, this 

dissertation remedies many of the omissions in the historiography.          

 

The remainder of this chapter will deal with the history of treason up to the 

Restoration.  Chapters Two and Three are concerned with both the scope, the definition, 

of treason in England and with the court procedures for dealing with the crime.  Treason 

was defined mainly by parliamentary statute and through interpretation in the courts.  

As indicated, 25 Edward 3 stat. 5, c. 2 (hereinafter referred to simply as 25 Edw. 3), was 

the primary treason statute in seventeenth-century England, as it had been since 1352, 

and in fact it remains, with modifications, the law in Britain today.  Its provisions made 

treason almost exclusively a crime against the king, his dynasty and his office.  

Moreover, its provisions were sufficiently vague to allow interpretation (the 

constructions previously mentioned) by court personnel.  Thus the judges, royal 

appointees, could and did construe a wide variety of actions to be crimes against the 

king.  Chapter Two is concerned with the lengths to which the English authorities were 

willing to go in order to ensure that the authority of the crown in civil, military and 
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religious matters was maintained.  The chapter discusses the sources of treason law—

statute and constructions that essentially became law themselves—in this context.16   

Procedure in treason trials, the subject of Chapter Three, underwent significant 

change during the late Stuart period.  Until 1696 when a treason defendant appeared in 

court, he had little chance of acquittal.  He could face one or more judges, who often 

acted as prosecutors rather than impartial arbiters, and several prosecutors, including the 

solicitor general, the attorney general, as well as the king’s counsel.  In treason cases, 

the monarch was the injured party and the structure and conduct of the courts were 

always weighted in his or her favor.  Worse, the prisoner dealt with all of these people 

alone.  No counsel was allowed the defendant unless he could prove that some trial rule 

or legal principle, such as a mistake in the indictment or an incorrect application of the 

law, had been violated.  And even when the court granted the point of law and allowed 

counsel to argue it for the prisoner, once a ruling had been made, the lawyers had to 

withdraw again.  In fact, the courts expected defendants to speak for themselves; there 

was little sense that offenders should be protected from self-incrimination.  These were 

only a few of the handicaps from which treason defendants suffered.  Despite all this, as 

indicated, the courts were increasingly lenient with regard to some practices that helped 

prisoners defend themselves.   

The 1696 act enhanced and gave legislative force to the notion that treason 

defendants needed, and perhaps were entitled to, help with their cases.  Significantly, 

this was occurring in the second half of the century, even as the English monarchy was 
                                                 
16 Parliament did not make laws alone, nor did the king.  The source of all legislation was the king-in-
Parliament, an important constitutional concept. 
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becoming wealthier and more tangibly powerful than it had ever been.  Modeling 

themselves on that most autocratic of kings, Louis XIV of France, Charles II and James 

II unabashedly used their wealth and power to silence opposition and to make 

Parliament docile.  No English king had ever come to the throne in more advantageous 

circumstances than James II.  The one thing that kept treason law from being applied 

even more autocratically was court procedure.17  In general, there was growing sense 

that individuals were entitled to the protections that the common law courts were 

beginning to provide.   

 This is a comparative work.  Chapter Four compares the treatment of treason in 

Scotland to that in England, both procedurally and in terms of the definition of the 

crime.  In the seventeenth century, Scots treason law was an amalgam of older law, 

much, although not all of it, also oriented toward protecting the monarch, and the laws 

promulgated by the legislature.  It also included elements of civil law and English law.  

For example, the Regiam Majestatem, a medieval document that was recognized as 

authoritative in the early modern period, was closely modeled on the work of Glanvill, a 

twelfth-century English jurist.  It is notable that the king was not the only potential 

victim of treason, if one is to judge by some sources of Scots law, such as the Regiam 

Majestatem and the statutes.  The Regiam provided for treason against a feudal lord.18  

Additionally, by an act of 1584, the Scottish Parliament declared, “That naine presume 

to impugne the dignitie and auctority of the three estaits (Parliament), or to seek or 

                                                 
17 This was true in earlier periods as well.  Bellamy, Middle Ages, 137; G.R. Elton, Policy and Police, 
293-326. 
18 Regiam Majestatem and Quoniam Attachiamenta, ed. and trans. The Rt. Hon. Lord Cooper (Edinburgh: 
Stair Society, 1947), 328. 
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procuir the innovation or diminution of their pouer or of the auctority of them, under 

paine of treason: 1584 c. 130.”19  But these charges were rarely or, in the case of treason 

against a feudal lord, never used in the early modern period.  The seventeenth-century 

Scots jurists, when they wrote on treason, tended to emphasize the laws protecting the 

monarch.  And for the most part, Scottish statute law reflected the same concern as 

English law for preserving the authority of the crown.  This was particularly true in the 

late Stuart period, when many of the Scottish statutes increasingly resembled those that 

the English Parliament was passing.  In fact, treason law was used repressively in 

Scotland with a particular eye to crushing all challenges to the crown’s religious 

authority.  This chapter also examines Scottish procedure and contrasts it with English 

practice.  It includes a discussion of the marked difference between England and 

Scotland in procedural protections afforded defendants in treason trials.  The chapter 

also discusses the persistence of torture in Scotland, which was not used in England 

after the 1640s.   

Chapter Four includes an examination of the Union of 1707 that formed Great 

Britain, the statute of 1709 that brought Scots treason law into conformity with 

England’s, as well as the Jacobite rebellion of 1715.  It is not a coincidence that only 

one year after the Union, Scots treason law was abolished.  The government in London 

was concerned that traitors were not sufficiently dealt with under Scots law.  Parliament 

                                                 
19 Further discussion on this issue follows in Chapter Four.  Hope’s Major Practicks, 1608-1633, vol. 1, 
ed. The Rt. Hon. James Avon Clyde (Edinburgh: Stair Society, 1937), 13.  By an act of 1450, it required 
the permission of the estates to commit treason against the king’s person.  Julian Goodare, State and 
Society in Early Modern Scotland (Oxford: Oxford University Press, 1999), 46. 
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passed the 1709 act in order to ensure uniformity and control from London, with a view 

to increasing the certainty that enemies of the state would not be set free.   

Finally, the foregoing discussion raises the question: how successful was treason 

law in ensuring that the British crown monopolized allegiance, war making and 

religious authority?  The conclusion includes an assessment of the efficacy of the 

governments of England, Scotland and Great Britain in their efforts to eliminate 

enemies of the crown.  The issue of efficacy is a complex question, because men 

became involved in traitorous activities for a variety of reasons.  They were just as 

likely to be deterred from committing treason for a great number of reasons.  But 

treason law had its effects, certainly if for no other cause than that this law made it 

possible permanently to dispose of enemies of the state in a number of ways.  Thus, the 

goal is to synthesize the conclusions of the preceding chapters and draw conclusions 

about the interaction between treason and the development of the seventeenth- and early 

eighteenth-century British state, as well as the legacy of the foregoing developments to 

the eighteenth century and beyond. 

 

The Pains of Treason  

Treason was legally the worst crime an individual could commit.  The penalties 

for treason, if one was convicted, resulted not only in actual, but also legal death.20  In 

early modern England the physical suffering of a convicted traitor on whom the entire 

sentence was carried out was horrific.  During the Middle Ages, the “death for treason 
                                                 
20 J.R. Lander, “Attainder and Forfeiture, 1453-1509,” Historical Journal 4 (1961): 119, cited in Steffen, 
“Allegiance and Authority,” i. 
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differed from one for any other capital offence in that the traitor was dragged at the 

horse’s tail [otherwise known as drawing] to the place of execution.  Sometimes the 

condemned man was tied to a hurdle [a sled]: this was possibly less out of humanity 

than to provide the hangman with a living body.”21  Thus drawing is the mark by which 

a treason case can be distinguished in the records, even when the charges sometimes 

seemed not to amount to treason.  The offender was then hanged.22  This standard 

punishment continued into the early modern period, but was embellished during the 

course of the thirteenth century, with the addition at times of “disemboweling, burning, 

beheading and quartering.”23  All of these added features eventually became a regular 

part of the prescribed sentence for traitors.   

Thus, by the early modern period the physical penalty for a male traitor was to 

be drawn on a hurdle to a place of public execution.  The prisoner was hanged and cut 

down while still alive.  He was then castrated and disemboweled, and the bowels were 

burned, preferably while he was still alive to watch and experience it.  Finally, his body 

was decapitated and quartered, and the parts were displayed in public places as a 

warning to anyone tempted to follow in his actions.  Writers had by this time developed 

justifications for the brutality: the traitor was drawn on a hurdle “because he is not 

worthy to go upon the Earth.”  Disemboweling symbolized the idea that “the Treason 

was there hatcht [in his bowels]”.  The castration “shews that his Issues are disinherited, 

                                                 
21 Bellamy,  Middle Ages, 20-21. 
22 Ibid., 20. 
23 Ibid., 23.   
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and their blood corrupted.”24  Women who committed treason were similarly drawn to 

the place of public execution, but they were burned at the stake as punishment for their 

crimes (although among the cases examined for this work, only one woman actually 

suffered that fate).25  The vast majority of traitors were men; there is only a handful of 

trials of women among the cases examined here, and even fewer executions.  Thus, in 

this dissertation, when traitors are discussed in a general manner, they are referred to in 

the masculine, unless otherwise specified, because, despite the fact that anyone could 

commit political treason, in reality it was a nearly gender-specific crime.   

 It was fairly common for these awful sentences to be commuted.  While 

aristocrats were subject to the full punishment, their sentences were generally reduced 

to beheading, a much more merciful and dignified death, and the execution was often 

carried out in more private venues, such as Tower Hill.26  In 1685 Lady Alice Lisle was, 

as a woman, condemned to burning, but as befitted her station, she was beheaded 

instead.27  The list of aristocratic traitors who were beheaded instead of hanged, drawn 

and quartered is long, but includes Algernon Sidney (1683), Lord William Russell 

(1683) and the duke of Monmouth (1685).  It was also probably not uncommon for the 

                                                 
24 These penalties are described by John Brydall, Decus & Tutamen: Or, A Prospect of the Laws of 
England  (London, 1679), 3. 
25 Edward Coke, The Third Part of the Institutes of the Laws of England: concerning High Treason, and 
other Pleas of the Crown, and Criminal causes (London, 1648), 211.  The one woman was Elizabeth 
Gaunt.  She was convicted of sheltering rebels in the wake of Monmouth’s Rebellion in 1685.  See State 
Trials, 11: 381-466. 
26 According to Brydall, the king had a right to pardon all parts of the sentence but the beheading.  That 
was the essential portion of the punishment (as opposed to Bellamy, who claims that the drawing was).  
However, for the non-aristocratic, this only came posthumously.  Brydall, Decus & Tutamen, 122-125. 
27 A Complete Collection of State Trials: and Proceedings for High Treason and other Crimes and 
Misdemeanors, ed. T.B. Howell, 34 vols. (London: 1815-1828), 11: 297-382.  In all of the trials 
examined for this work, only one woman was actually burned for her crimes.   
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executioner, out of mercy, or for a bribe, to allow the prisoner to hang until he was 

dead, and then carry out the rest of the sentence.28   

 But the death of the body was not all the defendant had to suffer when convicted 

of treason: the results of his sins were also visited on his descendants.  Conviction in the 

common law courts meant that the traitor was also attainted.29  In general, attainder 

entailed forfeiture to the Crown of all of one’s goods, property and lands.  According to 

Sir Edward Coke, one of the most influential seventeenth-century legal writers,  

Implyed in this judgment is, First, the forfeiture [to the Crown] of all his 
Mannors, Lands, Tenements and Hereditaments in fee-simple, or fee tail, of 
whomsoever they be holden.  Secondly, his wife to lose her Dower.  Thirdly, he 
shall lose his children (for they become base and ignoble.)  Fourthly, he shall 
lose his posterity, for his blood is stained and corrupted, and they cannot inherit 
to him, or any other Auncestor.  Fifthly, all his goods and chattels, etc and 
reason is that his body, lands, goods, posterity, etc should be torn, pulled 
asunder, and destroyed, that intended to tear and destroy the Majesty of 
government.30 
   

Clearly this was intended to mean destitution not only for the traitor who was not long 

for this world anyway, but for his family as well.  It was common to see the families of 

attainted traitors petitioning the king for some kind of mercy, so that they would not be 

left without resources.   

                                                 
28 On the other hand, the sources say specifically that in 1661 Major Thomas Harrison, an unrepentant 
regicide, underwent the entire sentence.  See State Trials, 5: 995-996.  There is an account of the various 
monies extracted from John James by the authorities after his conviction in 1661.  This includes an 
attempt by the hangman to extort fees from James in exchange for mercy:  

The hangman also the day before his execution, came to demand money, that he might be 
favourable to him at his death: He asking what would satisfy him?  the hangman demanded 
twenty pounds; but John James pleading poverty, he fell to ten pounds; but in conclusion told 
him, if he would not give him five pounds, he would torture him exceedingly: To which John 
James said, he must leave that to his mercy, for he had nothing to give him.  State Trials, 6: 87-
88.   

29 There were two kinds of attainder, common law and legislative.  Attainder by act of Parliament is 
discussed in Chapter Three.   
30 Coke, Third Part of the Institutes, 211.  
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A History of the Crime  

Given the savagery of the penalties, what kinds of crimes did treason 

encompass?  The 1352 act defined the crime almost exclusively as an attack of some 

kind on the person, dynasty or representatives of the monarch.31  Before the 

Reformation, treason law was most concerned with the first two of the three monopolies 

so essential to preservation of the king’s government: the monopolies of allegiance and 

violence.  25 Edw. 3 set the tone for the effort to accomplish both.  It was not unusual 

for monarchs through the ages to begin their reigns by repealing treason statutes passed 

under their predecessors and returning the law solely to the 1352 law (although they 

nearly always augmented it later). 

 What follows is a discussion of particular aspects of 25 Edw. 3.  Only the 

clauses that dealt with allegiance and violence will be of concern here.  Thus, the 

portions of the law that made it high treason to counterfeit the money of England will 

not form a major part of the discussion in this work.32  The power to coin the money of 

the realm is one of the marks of sovereignty33 and it was an important crime and could 

do a great deal of harm to the state.  There were a number of trials for this type of 

treason during the early modern period, but we will be concerned exclusively with 

treason as a more direct and violent threat to the monarch and his or her position as 

head of state.  Counterfeiters were less interested in the monarch and more interested in 

                                                 
31 A more detailed discussion of the scope of treason from 25 Edw. 3 on will follow in chapter 2. 
32 25 Edw. 3 also made it treason to counterfeit the Great or Privy Seal and knowingly to bring counterfeit 
money into the realm.  
33 Sir Thomas Smith cited in Orr, Treason and the State, 36. 
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personal gain.34  The same reasoning applies to the crime of petty treason, which is also 

encompassed within the statute.  25 Edw. 3 defined petty treason as the killing of a 

master by his servant, of a higher churchman by his subordinate, or of a husband by his 

wife.  The purpose of including it in the statute was probably to differentiate it from 

high treason.  Indeed, petty treason was clearly made a different crime from high 

treason with a different penalty (burning for all those convicted, men and women).35  

The offences included in this clause were not generally politically motivated crimes; 

rather, they would have been inspired by “hate and love.”36 

There were three main branches of treason in the 1352 act that dealt with what 

were considered personal attacks on the king or his majesty.  All three were employed 

in order to prosecute traitors in the seventeenth century.37  Two were concerned more 

directly with personal allegiance to the king.  The third was aimed at violence within the 

state.  The first clause and the one considered most important in the seventeenth century 

prohibited compassing or imagining (i.e., plotting) the death of the king.  It was also 

treason under this branch of the act to imagine the death of the king’s wife and the heir 

to the throne, but these charges so not seem to have been employed in the seventeenth 

                                                 
34 Lisa Steffen, “Allegiance and Authority,” vi-vii.   
35 Bellamy, Middle Ages, 87.  See also 225-231. 
36 Steffen, “Allegiance and Authority,” vi-vii. 
37 I have already indicated that the clauses regarding counterfeiting and petty treason will not concern us 
here.  The act also deals with misprision of treason, or the knowledge and concealment of treason.  But it 
was not itself treason and so will be excluded from the discussion.  Two other sections of the act also will 
also not be dealt with in detail because they were never used to prosecute traitors in the seventeenth 
century: it was treason to violate the king’s wife, his eldest son’s wife or his eldest daughter; it was also 
treason to kill certain of the king’s officers, such as the Chancellor, the Treasurer and various of his 
judges, while they were performing the king’s business.  These crimes were attacks on the posterity or 
majesty and prerogatives of the Crown, but, again, the government did not, for the most part, use them in 
the courts in the seventeenth century.      
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century.  Imagining the king’s death was a very convenient and elastic accusation.  It 

could include a number of actions that, if construed imaginatively (i.e., if a constructive 

treason was created), could amount to plotting or intending to kill the king.  The main 

protection in the statute against frivolous or malicious use of this branch of treason was 

the provision that compassing had to be proven by an overt act that demonstrated the 

conspirator’s intention to harm the sovereign.  Simple imaginings were not enough.  

The issue became more complicated when the authorities used spoken or written words 

as the overt act to prove compassing.  Were words, especially those spoken in the heat 

of the moment, enough to prove one’s real intentions?  Written words, particularly those 

that were published were often taken more seriously than those that were spoken, but 

Parliament did periodically try to deal with those who spoke or preached treason as 

well. 

The other two treasons that the statute proscribed were levying war against the 

king in his kingdom and adhering to the king’s enemies “in his Realm, giving to them 

Aid and Comfort in the Realm, or elsewhere.”  The government used the accusation of 

levying war frequently in times of open rebellion.  In fact, in terms of the number of 

defendants charged, this was the most-used clause of the act in the seventeenth century. 

Levying war within the kingdom was usually defined as arming oneself and possibly 

displaying banners and other paraphernalia indicating warlike intentions, all without the 

permission of the king.  Adhering, another treason concerned with allegiance to the 

monarch was likely the least used of the three branches, but it does appear in some 

indictments during the seventeenth century, and was sometimes used in conjunction 
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with other charges, especially with compassing.  The government often used charges of 

adhering in cases of spying and providing intelligence to foreign enemies, especially 

France, in the later seventeenth century.  This accusation was also used against 

defendants suspected of plotting to aid foreign invasions, again, usually by France. 

To a great extent, the 1352 act merely made statutory offenses that were already 

treason under the common law.  While scholars and other authorities often use the term 

“common law” to refer to the nature of the entire English legal system (as opposed, for 

example, to Continental systems based on Roman law), in general and unless otherwise 

indicated, common law will be used here to mean the body of customary English law 

that was not originally encompassed in Parliamentary legislation.  The term thus refers 

to practices and legal decisions, which, although not originally legislated or codified, 

over time and through much usage became accepted as part of the law of the land.38   

Imagining the king’s death, adhering to his enemies and other elements in the 

act such as the provisions regarding counterfeit coin had long been defined as treason.  

Levying has a somewhat complex history, involving as it did questions of feudal duty, 

homage, allegiance and the right to rebel when a king did not fulfill his contractual 

obligations, and Pollock and Maitland theorized that it was the newest treason included 

in the 1352 act.  This was owing to the fact that it was difficult for English kings, in 

particular, to declare levying war against one’s king treason, since they were often in 

conflict with their own overlord, the king of France in his realm.  This changed in the 

                                                 
38 English law is considered lex non scripta.  It was originally not written. 



 

 23 
 

 

fourteenth century after Edward III renounced his allegiance to the French king and 

levying could more clearly be defined as treason.39   

The foundations of the Edwardian treason statute stretch far back in time, in 

some cases as far back as the Roman Empire, and they involve different notions of 

allegiance. By the fourteenth century English treason law was an amalgamation of 

Germanic and Roman law, as it had influenced the Germanic tribes.  According to John 

Bellamy, “The Germanic element was founded on the idea of betrayal or breach of trust 

[treubruch] by a man against his lord, while the Roman stemmed from the notion 

of…insult to those with public authority.”40  From German law came the idea that it was 

treason to adhere to the tribe’s enemies and the idea of betrayal of one’s leader.41  

Another Roman law concept that influenced English law was the idea of conspiracy.  

The crime was not just in the actual attempt to kill the king, but also in the plotting, 

imagining or compassing his death.   

Eventually, treason against one’s immediate lord, or at least one who was not 

also the king, was demoted to a lesser capital crime.  The bond between such a lord and 

his vassal was instead protected in the petty treason provision of the 1352 act.  

However, the essence of the feudal bond between king and vassal did not vanish.  

Allegiance remained a strong personal tie between the king (and his dynasty) and his 

subjects throughout the period covered by this dissertation.42  Roman law enhanced this 

                                                 
39 Pollock and Maitland, History of English Law, 2: 505-506. 
40 Bellamy, Middle Ages, 1.  For a comparison of Roman and Germanic law, see Floyd Seward Lear, 
Treason in Roman and German Law (Austin: University of Texas Press, 1965). 
41 Pollock and Maitland, History of English Law, 2: 503. 
42 Steffen, “Allegiance and Authority,” passim. 
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by lending credence to the concept that one had a duty of loyalty to the king above all 

others.      

The issue of allegiance was not settled for all time by the 1352 act, however, 

because a dangerous doctrine had been adopted in the early fourteenth century by 

baronial opposition to the crown, which, over the centuries was periodically revived and 

enhanced.  This idea was known as the doctrine of the king’s two capacities and it 

tended to surface during times of political upheaval.43  Ernst Kantorowicz provides an 

important discussion of the evolution of what is also known as “the king’s two bodies.”  

According to Kantorowicz, in England the doctrine of the king’s two bodies began as a 

way to answer legal and administrative questions that arose as centralized government 

developed in the later Middle Ages.  Legally, the issue that arose was whether the king 

was above the law, or whether there were situations in which he, like everyone else, had 

to abide by it.  The law writers answered both questions in the affirmative: there were 

situations and spheres of government in which the king was beyond challenge, where 

his prerogatives were beyond question, and there were situations in which the king was 

subject to the law.  This seemingly simple answer was in fact incredibly complex and 

for the centuries that followed successive kings and their opponents struggled to define 

and expand or limit the king’s prerogatives.  An example that arose in the twelfth 

century was the issue of the inalienability of crown lands.  These were properties the 

king held and from which he profited by virtue of his royal office.  They were not, in 

effect, his personal property to dispose with as he wished; they were “crown” lands.  

                                                 
43 Bellamy, Middle Ages, x. 



 

 25 
 

 

This was in contrast to the king’s role as feudal lord.  His feudal lands were not subject 

to the same rules of inalienability because they did not belong to the “Crown”.44       

This and other such issues gave rise to the notion that there was something 

eternal about the crown and the office of King, as opposed to the mortal person of the 

office holder.  Eventually, there were three simultaneous incarnations of the king, two 

of them unending, all existing at the same time.  There was, of course, the natural body 

of the king which would die.  But there was also the idea of dynasty, which gave the 

king’s natural body its immortal aspect—the crown passed from father to eldest son in a 

theoretically unbroken and uninterrupted line.  This concept of primogeniture became 

formalized when in 1272, Edward I, who was in the Holy Land, declared himself king 

immediately upon hearing of the death of this father.  Previously, the heir was not 

officially recognized as king until his coronation, which was conducted, and therefore 

sanctioned, by the Church.  There was implied in this the idea that inheriting the crown 

was conditional upon that event.  Edward’s new practice eliminated the “little 

interregnums” between death and coronation, as well as “once and for all, the 

possibility of a ‘great interregnum’ which might occur between the death of a king and 

the election of his successor.  ‘Time runneth not against the King’—it did not run 

against the dynasty either.”45  Eliminating the need for a coronation to validate the 

                                                 
44 According to Kantorowicz, the Church was a trendsetter in this concept of perpetuity beyond the life of 
individual popes.  Not only did monarchs adapt the Church’s aura of divinity to their own offices, but 
they also followed Rome’s lead in their oaths of non-alienation, for example.  Under the influence of the 
Church, what had started with “fiscal and legal matters, began to gain new momentum under the impact 
of Canon Law concepts and to assume constitutional connotations which it did not have before.” 
Kantorowicz, The King’s Two Bodies, 354-356, 359. 
45 Ibid., 330. 
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passing of the title made it clear that the passing of the title was conditional neither 

upon any election, nor upon sanctification by the Church.  “Once the choice of the 

dynasty had been made by the people, election was in abeyance: the royal birth itself 

manifested the Prince’s election to kingship, his election by God and divine 

providence.”46  It was this passing of the crown from father to son that made the office 

of King perpetual and, beyond the need to produce an heir, independent of the 

individual officeholder.   

Finally, there was the body politic of the king, the crown, which comprised that 

which the natural body of the king and his dynasty inherited:  “[T]he dying king and the 

new king, became one with regard to the invisible and perpetual Crown, which 

represented the substance of inheritance.”47  It was more than the crown lands and the 

“royal rights and privileges indispensable for the government of the body politic,” 

although they were part of it.  The crown was, again, the body politic itself.  In this 

incarnation, the king was the head of the body, and his subjects, particularly his 

magnates, were the limbs and trunk.  This aspect of kingship, like the dynasty, was also 

eternal; it was the perpetuity of the kingdom.  But while the king was the head of the 

polity, the polity had at the same time an existence independent of the dynasty: the body 

needed a head, but the family from which he came could become somewhat irrelevant, 

particularly to rebellious subjects.   

Here the question of allegiance became treacherous.  In troubled times, 

opponents of the king periodically attempted to separate the two main incarnations, the 
                                                 
46 Ibid., 330. 
47 Ibid., 338.  
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natural person from his crown.  In the early fourteenth century, the barons who opposed 

Edward II, and especially his favorites, argued that their allegiance was to the 

theoretical king who was head of the body politic, and to the body politic itself, and not 

to the natural person.   

And in that they failed, as they played off alternately, the ‘person of the king’ 
and the ‘King’ against the ‘Crown.’  Their main deficiency was perhaps lack of 
clarity, and their distinctions, useful though they may have been otherwise, were 
hardly applicable to their oath of fealty: their tenet minimizing the importance of 
personal allegiance amounted to an encroachment upon the authority of the king 
as King.  This the barons themselves later branded as treasonable…Edward II 
found a willing Parliament when, in 1322, he revoked the ordinances of the 
magnates, whereby he correctly upheld the distinction between status regni and 
status coronae—though bringing both entities as well as the ‘royal power’ back 
on one denominator—and treated them as something which was the concern of 
the whole universitas, the famous ‘commonality of the realm.’48 
   

As indicated, this was not the last time such distinctions between the incarnations of the 

king were made.  From the fourteenth century forward, it was the task of kings and their 

royal governments to ensure that these entities were never separated.  According to the 

great seventeenth jurist, Sir Edward Coke, allegiance was due to the natural body, 

“which is ever accompanied with the politick capacity, and the politic capacity, as it 

were appropriated to the natural capacity [so is to both together], and it is not due to the 

politic capacity only, that is to his crown or kingdom distinct from this natural 

capacity.”49  Allegiance was thus owed to king’s natural body and to the king in his 

office, and the two were inseparable. The 1352 act was intended to secure this 

allegiance.  The entire act revolved around the king: it secured the king’s natural person, 

the king’s family and the king’s government (in the form of protections for those who 
                                                 
48 Kantorwicz, The King’s Two Bodies, 368. 
49 State Trials, 2: 624.  This is from Calvin’s case, which will be discussed below. 
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served him officially, such as various judges and his chancellor).  There was no 

mistaking the inseparability of these elements. 

The story of treason law from 1352 forward was one of extension and 

contraction, depending on the political climate and who was in power and in control.  

The later fourteenth century, during the reign of Richard II, was marked by rebellion, 

friction between the king and his nobles and eventually, by the deposition and murder 

of the king.  It was also a period of experimentation with the law of treason.50  For 

example, 21 Ric. 2, c. 2 declared that “Thomas Duke of Gloucester, and Richard Earl of 

Arundel, [were] Traitors to the King and his Realm, [and his People] by false 

Imagination and compassing, [having] caused a Commission to be made by Statute, 

direct to themselves…for to have the Rule of the King and the Realm.”  Clause 3 of the 

same act declared more generally (although Bellamy maintains that it, too, was directed 

at the Lords Appellant51) that “every Man which compasseth or purposeth the Death of 

the King, or to depose him, or to render up his [Homage or Liege,] or he that raiseth 

People and rideth against the King to make War within his Realm, and of that be duly 

attainted and judged in the Parliament, shall be judged as a Traitor of high Treason 

against the Crown.”52  There were important extensions of the crime here.  Now it was 

treason to imagine not just the king’s death, but also his deposition.  Also, now one 

                                                 
50 Bellamy, Middle Ages, 109. 
51 Ibid., 114-115. 
52 21 Ric. 2, c. 2, 3.  Clause  four of this act went on to declare it treason  to “procure or counsel to repeal, 
abate, reverse, or adnul any of the” statutes of the current Parliament.   As Steffen points out clause 3 
eliminated the need for an overt act to prove these treasons.  She also points out that “Crown” implies 
“the abstract bond between noble and king,” which these particular nobles have violated.  Steffen, 
“Allegiance and Authority,” 12n-13n.  
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need only conspire to levy war in order to be a traitor.  The treason was not just in the 

act any more. These extensions of the definition of the crime were to be imitated in later 

ages.  However, Parliament repealed Richard’s treason legislation very soon under his 

successor, Henry IV, and declared that henceforth treason was only to be defined by 25 

Edw. 3.53  The increases in scope seen in Richard’s reign were not to be repeated for 

many years.  

In general for the remainder of the later Middle Ages, the 1352 act was the main 

law, and little was done in Parliament to augment it.  There were a few statutes passed 

in order to deal with specific situations.54  For example, Parliament passed treason acts 

that dealt with breaches of truces and safe conducts, Welshmen who came into England 

in order to kidnap and ransom Englishmen; and with certain types of arsonists.55  These 

were minor laws and were, at any rate, eventually repealed.56  For the most part, after 

the reign of Richard II, the government and the courts used 25 Edw. 3 and its 

constructions in their treason prosecutions.57      

There were broad extensions of the law in the courts in late fourteenth century, 

in the wake of the Peasant’s Rebellion of 1381, but they seem to have had little to do 

with interpretations of 25 Edw. 3.  Rather, they were ad hoc solutions in the absence of 

direction from the government for indicting suspects under existing treason law.  

Housebreaking, most likely for the purpose of looting, murder of men loyal to the king 

                                                 
53 1 Hen. 4, c. 10.  This statute repealed all treasons not encompassed by 25 Edw. 3. 
54 Bellamy, Middle Ages, 136. 
55 2 Hen. 5 stat. 1, c. 6; 2 Hen. 5 stat. 2, c. 5; 8 Hen. 6, c. 6. 
56 See Bellamy for the circumstances behind the passing of these statutes.  Bellamy, Middle Ages, 128-
132.    
57 Ibid., 136-137.  For exceptions, see Ibid., 133-136. 
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and destruction of government buildings and records were just some of the crimes 

called treason.  Bellamy theorizes that none of what amounted to riot was construed as 

levying under the 1352 act, as it might have been later, because the perpetrators were 

peasants and levying was still perceived in some ways as the feudal purview of the 

warrior class in which troops were gathered and banners were raised.58       

 For the most part, as indicated, construction revolved around interpreting and 

expanding 25 Edw. 3.  Henry IV had repealed all of Parliament’s legislation of the 

previous decades and once again made the 1352 act the sole treason statute, but this did 

not prevent the courts from creating important precedents (nor did it prevent Parliament 

from legislating again).  Two of the more significant constructions in the fifteenth 

century were the classification of the type of riot that occurred in 1381 as compassing 

and the definition of words as treason.  In the fifteenth century the courts often 

construed popular insurrection, even if it did not involve a formal levying of war, as 

either levying or compassing the king’s death.59  This was a precedent that carried over 

into the early modern period.  Another important construction, which was eventually 

given statutory recognition in both the sixteenth and seventeenth centuries, was treason 

by words, or treason committed in speech or writings.  Historians had long believed that 

Henry VIII invented the crime in his efforts to expand the definition of treason, but it 

has been shown to be a construction of the courts in the fifteenth century.  There were a 

handful of such cases; most of them were for treasonous speech, and for the most part 

                                                 
58 Ibid., 102-106.   
59 Ibid., 106-108. 
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the words were used to prove compassing.60    This was an important precedent.  In the 

period covered by this study, treason by words was actually included in the 1661 act of 

Charles II.  But the statute could only be used in certain circumstances, and if words 

were to be used in conjunction with the 1352 act, construction was necessary.  This was 

done, often controversially, with disastrous consequences for the defendants.       

Thus far, we have discussed laws and interpretations that were intended to 

protect the king.  Oddly, adding to this body of law was a statute of 1495 that 

indemnified those who had opposed Henry VII on the battlefield, and this law had 

important constitutional implications.  11 Hen. 7, c. 1, also known as the “de facto act,” 

declared  

The King oure Sovereign Lord calling to his remembraunce the duetie of 
alliegeaunce of his subgettis of this his Realme, and that they by reason of the 
same are bounden to serve ther Prince and Sovereign Lord for the tyme being in 
his Werres for the defence of hym and the lande ageynst every rebellion power 
and might reared ayenst hym, and with hym to entre and abide in servyce in 
batell if the case so requyre…That it is not resonable but ayenst all lawes reason 
and gode conscience that the seid subgettis going with their sovereign Lord in 
Werres attending upon hym in his persone or being in other places by his 
commaundement within this land or without, any thing shuld loose or forfeite 
for doyng their true dutie and service of alliegeaunce…61 
  

In other words, if one did one’s duty of allegiance and fought for the reigning king, and 

if that king lost and was deposed or killed, the subject could not be accused of treason 

for his actions by the king’s successor.  Henry passed the act as an indemnity for those 

who had served Richard III in order to secure their support against his enemies.  This 

                                                 
60 Bellamy, Middle Ages, 116-123.  See also Thornley, “Treason by Words in the Fifteenth Century,” 
556-561.  Thornley argues that treason by words had been a common law treason.  She bases her 
contention on the fact that the 1352 act expressly required an overt act to prove the crime, a remedy for 
the vagueness of the common law.  Ibid., 557-558.      
61 11 Hen. 7, c. 1. 
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act was intended to mean that Richard III had been king de facto simply because he held 

the throne as king “for the tyme beyng,” rather than de jure, by law and right.  Henry 

was claiming that he had been the de jure king and now he was de facto king as well.  

But he was also saying that no duty of loyalty to the de jure king had been violated 

because allegiance belonged to the de facto king, even if the de jure king was alive; it 

was not left to the subject to determine the object of his allegiance.62  This statute was to 

be invoked in the seventeenth century, particularly at the Restoration, by those who 

needed justification for their service to Parliament.  It was also used by the Hanoverians 

to counter the arguments of the Jacobites that they were usurpers and therefore 

undeserving of allegiance.63  While this law allowed for a transfer of allegiance, it did 

not make that allegiance any less absolute.  Once the new king assumed office, his 

subjects owed him complete loyalty.  This no doubt accounts for clause two of the 

statute, which “Provided alwey that no persone ne persones shall take any benefite or 

avauntage by this acte which shall hereafter decline from his or their seid alliegeaunce.”  

Until the1530s, treason law had been concerned primarily with the monopolies 

of allegiance and war making powers.  But in the sixteenth century, treason law was 

also increasingly used in an attempt to gather to the crown a monopoly of ecclesiastical 

affairs as well.  The law was now employed to ensure that the monarch commanded 

allegiance not only by virtue of his position as king, but also as head of the English 

Church.  Or rather, state and church became even more intertwined than they had been 

before.  Henry VIII broke from Rome in order to secure the succession and so these two 
                                                 
62 Bellamy, Tudor Law of Treason, 16-18.   
63 Steffen, “Allegiance and Authority,” 15. 
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issues, the king’s dynasty and his place in the religious hierarchy became inseparable.  

He had to secure to himself the ability to dissolve his own marriage, taking that 

prerogative away from the pope, in order to ensure his ability to produce a male heir.  In 

the process, and with the complicity of Parliament, for this was done by statute, Henry 

extended the scope of treason and his own power.   

Early evidence of this new, stronger connection between allegiance and 

religious issues can be found in the act of attainder against Elizabeth Barton, the “Maid 

of Kent,” in 1533/4.  Barton claimed that God did not favor the divorce and remarriage 

to Anne Boleyn and that Henry’s life and crown would be forfeit if he carried through 

with his plans.  In order to undermine Henry’s chances for a divorce, Barton told her 

revelations to representatives of the pope.  According to the attainder, all of this was “to 

the intent traytrously to destroye our seid Soveraigne Lorde, and to depryve hym and 

hys lawfull succession frome the Crowne and Dignitie royall of this Realme.”64   

There were three succession acts and a major treason act passed during the reign 

that continued this connection between allegiance and religion: 25 Hen. 8 c. 22 (the first 

Succession Act), 26 Hen. 8 c. 13, 28 Hen. 8 c. 7 (the second Succession Act) and 35 

Hen. 8 c. 1 (the third Succession Act). 65  In the aggregate, these laws gave statutory 

force to treason by words, both written and spoken, and represented an attempt to 

control hostile preaching and propaganda.  Speaking out against the regime became 

vastly more dangerous.66  The 1534 act, 26 Hen. 8, c. 13, made it treason to call the 

                                                 
64 25 Hen. 7, c. 12. 
65 The first Succession Act did not make treason of spoken words.   
66 Steffen , “Allegiance and Authority,” 16.  
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king, in writing or words, “a heretyke scismatike Tiraunt ynfidell or Usurper of the 

Crowne.”67  In general these various statutes also added attacks on the king’s marriages 

and denial of the succession as it was defined in each act to the list of treasons.  There 

was, of course, a religious undercurrent to all the succession statutes because those who 

opposed the king’s actions in this regard and who said so, were likely doing it for 

religious reasons.  Finally, there were acts that made explicit the king’s position as the 

new head of the English church and which made it treason to deny this fact.  28 Hen. 8, 

c. 10 (1536), an Act Extinguishing the Authority of the Bishop of Rome, made it 

treason in officers of the crown, both lay and ecclesiastical to refuse to take the oath 

renouncing the Pope and his authority.  The king was not the ultimate power in the 

Church.  35 Hen. 8, c. 1, the third Succession Act, reiterated this with a new oath of 

allegiance to the king and his heirs.  The oath taker also had to recognize the king as the 

head of the Church of England.  Officeholders, churchmen and anyone else the king 

wished had to take the oath and to refuse was treason.  Finally, 35 Hen. 8, c. 3, in 

1543/4, conferred on the king the title of “defender of the faith” and “head of the 

                                                 
67 26 Hen. 8, c. 13.  It is notable that the act of 1534 also finally filled a space left in the 1352 act.  The 
latter punished the intent to kill the king.  But what if he was actually harmed?  The 1534 act made it 
treason to do bodily injury to the king or his immediate family.  G.R. Elton argues inexplicably that this 
provision of the act was new because “Where in 1352 it had been declared treason to attempt the death of 
the king, queen, or heir by some overt act, this was now enlarged to include any desire or attempt even if 
expressed (maliciously) in words or writing to cause bodily harm to those persons or attempt to deprive 
them of their dignities and titles.”  Elton, Policy and Police, 286-287.  This is a misinterpretation of 25 
Edw. 3.  The treason in the 1352 act is the compassing or intending the death of the king, not the actual 
attempt on his life.  It was a significant gap in the medieval statute.  It is also notable that there is some 
disagreement between Elton and Bellamy over what in these statutes constituted new principles in treason 
law.  Elton argues that it was novel to define as treason calling the king a heretic and a usurper.  Ibid.  
Bellamy, on the other hand, claims that, while calling the king a heretic had not been prosecuted as 
treason in the Middle Ages, “As early as the beginning of the fifteenth century calling the king a usurper 
was held to be wishing, and therefore imagining, his death.”  Bellamy, Middle Ages, 32.  
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church.”  Planning or attempting to deprive the king, queen or their heirs of their titles 

was to be considered treason.     

 Henry’s son repealed all of his father’s legislation and then passed two acts that, 

while being, to a certain extent milder, maintained the king’s position as head of church 

and state.  By statutes of 1547 and 1551-2, it was again made treason to deny the king’s 

secular and ecclesiastical primacy and to label him a heretic or usurper.  To do these 

things by written word was treason, but to do them by spoken word was only treason for 

the third offense.68  Edward’s sister Mary repealed all previous legislation with a view 

to reversing the reformation of religion her father and brother had wrought.69  Further, 

in addition to protecting herself, she used treason law, specifically an act of 1554-5, to 

ensure the safety of her husband, Philip of Spain, and any children they might have.  In 

other words, she aimed to secure a Catholic succession.  Denying by spoken words that 

Philip was king, and compassing to depose the queen, to levy war, etc., was treason on 

the second offense.  To do this by written word was treason for the first offense.70   

Once again reversing course, Elizabeth I revived many of the statutes of the 

Henrician Reformation and repealed much of what her sister had done.  She also 

reconfirmed her position as head of the Church and made it treason to refuse twice to 

take the oath of supremacy.71  In the act 1 Eliz., c. 5, she also revived the provisions of 

the act of 1554-5 that protected the monarch and her heirs, as well as the requirements 

                                                 
68 1 Edw. 6, c. 12; 5 & 6 Edw. 6, c. 11.  These two laws also gave statutory force for the first time to the 
requirement that conviction for treason required a confession or the testimony of two witnesses.   
69 1 Marie, stat. 1, c. 1. 
70 1 & 2 Phil. & Mar., c. 10. 
71 1 Eliz., c. 1; 5 Eliz., c. 1. 
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relating to words.  Eventually, no doubt in the wake of a number of plots against her 

life, Elizabeth passed the harshest treason statute since the reign of her father.  It was 

treason by spoken or written words (all for the first offense) to compass the death, 

physical harm, or deposition of the queen, or to compass to levy war against the queen 

in or out of England, or to encourage a foreign power to invade the country.72   

One last statute of the Tudor period is notable for its effect under the later 

Stuarts.  27 Eliz., c.2 made it treason for English Jesuits and other native priests to 

remain in England or to return home from abroad.  Anyone educated in a foreign Jesuit 

institution and who returned to England was required to take the oath of supremacy, or 

face treason charges.  This statute was much used in the latter half of the seventeenth 

century in order to conduct what amounted to a witch-hunt for priests.   

The Tudors had used every means at their disposal to enforce loyalty to their 

dynasty and to their position as emperors in their own realm.  Treason law had clearly 

been an important weapon in their arsenal.  In the next century the Stuarts unraveled 

this process and in the 1640s, the monarchy lost both allegiance and sovereignty.73  The 

                                                 
72 13 Eliz., c. 1. 
73 Except for the period of the Interregnum, the English monarch never lost his/her position as head of the 
Church of England (the Church was abolished during the conflicts of the 1640s).  In the seventeenth 
century, there was very little new statute law regarding religion.  1 Jac. 1, c. 4 confirmed the continued 
enforcement of the Elizabethan laws against Jesuits, seminary priests and recusants.  3 Jac. 1, c. 4 was 
also aimed at recusants.  Those who would persuade and help others to renounce their obedience to the 
king and his heirs and to transfer that obedience to the pope were declared traitors.  Those who withdrew 
their obedience were also deemed traitors.  Similarly, there was an ordinance of 19 Jan. 1653/4 that 
confirmed the treason laws of both Elizabeth and James regarding Jesuits, priests, etc.  And it also 
contained, among other things, similar provisions regarding the withdrawing of obedience from the 
English government.  C.H. Firth and R.S. Raith, eds, Acts and Ordinances of the Interregnum, 3 vols. 
(London: Her Majesty’s Stationary Office, 1911), 2: 831-835.  Thus, the connection between allegiance 
and religion continued in the Stuart period.  The fact that the Interregnum governments had less control 
over the religious life of the country unleashed a good deal of religious radicalism during the period.  This 
was a lesson not lost on the Restoration governments.  There were also during the Interregnum, various 



 

 37 
 

 

reign of the Stuarts had begun auspiciously enough.  The English people were pleased 

to have a young male heir to the throne.  In 1603, James Stuart, then king of Scotland 

succeeded his cousin Elizabeth on the throne, thus investing the crowns of the two 

countries in one person (the actual union of the crowns was in 1707).  In 1608, the 

majority of the judges of England confirmed in Calvin’s case that allegiance belonged 

solely to the natural person of the king.  The case involved a property dispute and the 

question of whether a person born in Scotland since the accession of the king five years 

before, a “post-nati,” was a subject of James I in his capacity as king of England, and 

therefore, could bring suit in the English courts.  Specifically, the guardian of three-

year-old Robert Calvin of Edinburgh alleged that the boy had been unjustly deprived of 

some London property.  The defendants argued that Calvin was a foreigner with no 

right to bring legal action in England.74 

 The case brought up such important issues of allegiance that it was moved out of 

the court of King’s Bench and into the Exchequer-Chamber and involved the Lord 

Chancellor, Francis Bacon for the plaintiff and judges (fourteen in all) from all the 

central courts.75  Edward Coke, Lord Chief Justice for the court of Common Pleas 

defined the issue thus: “Now seeing the king hath but one person, and several 

capacities, and one politick capacity for the realm of England, and another for the realm 

                                                                                                                                               
treason laws that sought to confirm the government’s right to control violence, the acts of 14 May 1649, 
and 17 July 1649, for example.  But these will be of less concern in the discussion of events prior to 1660 
than the issue of the monopoly of allegiance.   
74 Coke’s 7th Report in State Trials,  2: 607-609.   
75 Ibid., 609, Lord Chancellor Ellesmere’s speech in State Trials, 2: 668. 
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of Scotland, it is necessary to be considered, to which capacity ligeance is due.”76  The 

conclusion of the judges when they ruled in Calvin’s favor was that allegiance was 

owed the king’s person, which was inseparable from his other capacities.  It was to the 

union of capacities personified by the king’s natural body that subjects swore 

allegiance.77  In turn, the coronation oath was obviously taken by the  “natural person: 

for the politick capacity is invisible and immortal; nay, the politick body hath no soul, 

for it is framed by the policy of man.”78  However, the inheritance of the crown was not 

based on the coronation oath, but was in the blood of the person.  Coronation “is but an 

ornament and solemnization of the royal descent, but no part of the title.”79   

A key point was Coke’s reading of treason law: “ In all indictments of treason, 

when any do intend or compass ‘the death and destruction of [the king]’ which must 

needs be understood of his natural body, for his politick body is immortal, and not 

subject to death, the indictment concludeth, ‘contra legeantiae suae debitum [against 

his duty of allegiance];’ ergo, the ligeance is due to the natural body.”80  Treason law 

thus provided the definitive focus of allegiance and that was the king’s natural body 

because the immortal body could not be assassinated.81  Ultimately, the monarch had a 

number of duties and prerogatives that defined kingship: “to do justice and judgment, to 

maintain the peace of the land, etc., to separate right from wrong, and the good from the 

ill…to do justice and judgment according to right and equity…to find out and discern 

                                                 
76 Coke’s 7th Report in State Trials, 2: 624. 
77 Ibid., 624-625. 
78 Ibid., 625. 
79 Ibid. 
80 Ibid. 
81 Ibid.  
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the truth…”82  None of these could be performed by the king’s “immortal capacity,” but 

only by his natural capacity. Coke put it succinctly: “[N]o man will affirm, that England 

itself, taking it for the continent, thereof, doth owe any ligeance or faith, or that any 

faith or ligeance should be due to it.”83  Or as Lord Chancellor Ellesmere phrased it, 

concurring with Coke, “If a king and his subjects bee driven out of his kingdome by his 

enemies, yet notwithstanding hee continueth still king over those subjects, and they are 

still bound unto him by their bond of allegeance, wheresoever he and they bee.”84 

 This was a resounding endorsement for allegiance to the person of the king, and 

yet a little over forty years later, much of the political nation reversed this position and 

executed James’s son, Charles I, in 1649. During the 1630s Charles had offended many 

with high-handed practices that included a failure to call Parliament for eleven years.  

He had instead imposed extra-parliamentary taxes, which many felt was 

unconstitutional, as well as an attack on their property rights.  He had also tampered 

with the religious settlement of both England and Scotland, especially that of Scotland.  

War with Scotland had led to the summoning of the Short Parliament in April 1640 and 

the Long Parliament in November of the same year. It became clear soon after the 

summoning of the Long Parliament that the king was losing control.  Parliament began 

with a series of reforms, many of which impinged on the royal prerogative, and soon 

they were attacking the king’s ministers, accusing them of promoting arbitrary 

government and tyranny.   

                                                 
82 Ibid., 627. 
83 Ibid., 624-628.  
84 Lord Chancellor Ellesmere’s speech in State Trials, 2: 692. 
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The most notable victim of this assault on the king’s men was the earl of 

Strafford.  In the course of his trial in 1641, the inviolability of allegiance to the king’s 

natural body was already breaking down,85 and Strafford’s prosecutors were advancing 

different ideas (not dependent on statute law) about what constituted treason.86  

Nonetheless, they still felt compelled to mold the charges to existing law: they 

construed Strafford’s actions in subverting the government and creating a tyranny as 

causing a division between the king and his people, which would in turn endanger the 

king’s life.  They harked back to the 1352 act and called this constructive compassing of 

the king’s death.87  “The doctrine of constructive compassing of the king’s death had 

been the bridge by which this new idea of the alteration of government was linked to the 

old doctrine of treason against the king’s person: it was the doctrine whereby an offence 

against the state was punished under a law which as designed to protect the king’s 

person.”88  In the end, however, Strafford’s attainder indicated much less concern for 

maintaining the fiction that he had committed treason against the person of the king 

and, instead seemed to charge that he had attacked the king’s body politic.  The 

attainder implied that Strafford’s treason was against the state and the people of 

England in its claims that he attempted to subvert law and government and to create 

                                                 
85 There were also hints of this in the impeachment of Lord Keeper Finch in 1640.  One of Finch’s 
opponents, in a speech about cumulative treason, said, “This is Treason as well against the king, as 
against the kingdom; for whatsoever is against the whole, is undoubtedly against the head.”  State Trials, 
4: 17.  Cumulative treason, used with great effect against Strafford involved charging the defendant with 
a number of grave high crimes, none of which, however, amounted to treason individually, at least by 
statute, and calling them in their totality, treason.  
86 See again the discussion by Orr of the nature of Strafford’s charges and whether they were novel or not.  
Orr, Treason and the State, 61-100. 
87 Russell, “The Theory of Treason in the Trial of Strafford,” 41-45. 
88Ibid., 45. 
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tyranny.  But there is also a hint of the king’s two capacities in the charge that when 

Strafford billeted troops on the Irish he “did leavy warr against the Kings Majestie and 

his liege people in that Kingdome.”89  This was a crime against the entire body politic 

and not just its head.90 

 In the trial (or attempted trial) of Charles I, there was no pretence any longer that 

treason was committed against the king, because the king was now accused of treason.  

The charges indicated that a new definition of both allegiance and sovereignty were 

being advanced.  In a series of resolutions leading up to the trial the Commons made it 

clear that sovereignty lay with the English people as they were represented in 

Parliament.  The Lord President of the High Court of Justice, which tried the king, made 

it even clearer in an address to the king: “Sir, as the Law is your superior, so truly, Sir, 

there is something that is superior to the Law, and that is indeed the Parent or Author of 

                                                 
89 Ibid.; 16 Car. 1, c. 38.   See also Timmis, Thine is the Kingdom, 104.  He argues that the Commons 
were now advancing the idea that Strafford had “attacked the sovereign in his political capacity.”  
90 As Conrad Russell and Adele Hast have pointed out, in Strafford’s trial there was some effort to use the 
old forms.  By the time Archbishop Laud was impeached and then attainted and executed, there were 
fewer pretenses that the king was sovereign.  Laud’s attainder laid out the charges against him and then 
accused him of endeavoring “to subvert the rights of Parliaments and the ancient course of Parliamentary 
Proceedings; and, by false and malicious slanders, to incense his Majesty against Parliaments…” Russell, 
“The Theory of Treason in the Trial of Strafford,” 30-45; Hast, “State Treason Trials During the Puritan 
Revolution,” 43-44; Acts and Ordinances of the Interregnum, 1: 608.  There is no mention of treason 
against the king.  Moreover, the attainder was passed as an ordinance, meaning that the king did not sign 
it.  There was still a sense that the king’s approval was needed in order to make the legislation a true 
statute.  This only changed with passage of the act that constituted the high court for trying Charles I.  At 
that moment, sovereignty had passed.  “An Act of the Commons of England Assembled in Parliament for 
Erecting of a High Court of Justice, for the Trying and Judging of Charles Stuart, King of England,” 6 
January 1649, Acts and Ordinances of the Interregnum, 1: 1253-1255; Hast, “State Treason Trials During 
the Puritan Revolution, “ 39.  
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the Law, and that is the people of England.”91  Therefore, to levy war against the people 

and Parliament, as the king had done, was treason against the people and Parliament.92   

The specific charges against Charles were that he had harbored “a wicked 

Design to subvert and destroy our Laws, and introduce an Arbitrary and Tyrannical 

Government, in defiance of the Parliament and their Authority,” and that he had “set up 

his standard for War against his Parliament and People.”93  Steadfastly, Charles refused 

to answer the charges, maintaining that the court had no authority over him.94  

Parliament responded with standard common law procedure when a treason defendant 

refused to plead: they proceeded to summary judgment and condemned the king to 

death.  Shortly thereafter, the monarchy and the House of Lords were abolished, and 

England became, for the time being, a republic.  The king, as a natural body, and as 

head of the body politic, had ceased to exist. 

The focus of allegiance and sovereignty during the Interregnum, as defined by 

the statutes and in treason trials, varied.  For example, on the day of the king’s 

execution, Parliament passed an act commanding that anyone who proclaimed a 

successor to Charles I without parliamentary consent was a traitor to the republic.95  Not 

long after that the monarchy was abolished on the basis that resting all power in one 

person was an invitation to tyranny.  In that act it was made clear where allegiance was 

invested: anyone who attempted to reestablish the monarchy was a traitor “against the 

                                                 
91 State Trials, 4: 1009. 
92 Ibid., 990. 
93 Ibid., 1001. 
94 Ibid., passim. 
95 Acts and Ordinances of the Interregnum, 1: 1263-1264.   
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Parliament and the people of England.”  No one was “discharged from the obedience 

and subjection which he and they owe to the Government of this Nation, as it is now 

Declared, but all and every of them shall in all things render and perform the same, as 

of right is due unto the Supreme Authority hereby declared to reside in this and the 

successive Representatives of this Nation, and in them onely.”96 

Not long after this, there was another shift.  This time the sources of sovereignty 

and the focus of allegiance included Oliver Cromwell, who was named Lord Protector.  

By a constitution of 16 December 1653, the Instrument of Government, Parliament no 

longer ruled alone.  The Instrument declared that the “Supreme Legislative Authority of 

the Commonwealth of England, Scotland, and Ireland…shall be and reside in one 

Person, and the People assembled in Parliament; the style of which Person shall be The 

Lord Protector of the Commonwealth of England, Scotland, and Ireland.”97  Cromwell 

was now the chief magistrate, as the Instrument dubbed him.  However, this constitution 

made it clear that Cromwell was not king; his office was strictly elective, and it was not 

hereditary.98       

Eventually, Parliament came close to treating Cromwell like a monarch.  They 

passed a statute in 1656 that closely resembled 25 Edw. 3 in its language.99  This 

reinforced the tenor of a treason case of 1654.100  John Gerhard and others were accused 

                                                 
96 Acts and Ordinances of the Interregnum, 2: 18-20.  Other acts passed with the aim of protecting the 
revolutionary government included an Act of 14 May 1649, of 17 July 1649 and of 12 August 1651. Ibid., 
120-121, 193-194, 550-551. 
97 Ibid., 813. 
98 Ibid.,  813-822. 
99 Ibid., 1038-1042. 
100 Hast, “State Treason Trials During the Puritan Revolution,” 50-51. 
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of conspiring to murder the Protector, who at one point in the trial was referred to as 

“his highness” in an indictment.  One of the defendants evidently challenged the fact 

that he was being prosecuted under an ordinance to protect Cromwell (the 1656 act was 

still to come), rather than a statute.  The challenge provoked a response from one of the 

serjeants to the effect that even if the ordinance were not law, the crimes of which the 

prisoners were accused would still be punishable under the 1352 act, “For it means the 

Supreme Governor; though it names only a King, it hath been made use of for Treason 

against a Queen, and so is to be touching a Lord Protector, or any other Supreme 

Governor.”101  In the first draft of England’s second constitution of the 1650s, the 

Humble Petition & Advice of 25 May 1657, Parliament offered Cromwell hereditary 

kingship (although Parliament still shared sovereignty), which he refused.102  The 

Protectorate did not survive Cromwell’s death in 1658 for very long.  The English 

people were weary of the turmoil, and the most important leaders of the revolution were 

gone.  The uninspiring Richard Cromwell succeeded to the office of Protector in 1658 

upon his father’s death, but the end was coming.  War, the death of a king, rule by the 

army and then by men who had no traditional claims to govern, and radical shifts in 

allegiance had taken their toll.  The younger Cromwell showed no particular gift for his 

job, so much so that after the triumphant return of Charles II in 1660, instead of dying a 

                                                 
101 State Trials, 5: 530.  Hast indicates that similar arguments were made in the trial of Miles Sindercome 
in 1657 as well.  She argues that these references to 1352 were mere lip service, that the indictments were 
all firmly based on the interregnum laws.  Hast, “State Treason Trials During the Puritan Revolution,” 50-
51.   
102 Acts and Ordinances of the Interregnum, 2: 1048-1056;  J.P. Kenyon, Stuart England, 2nd ed. 
(London: The Penguin Group, 1985), 190. 
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traitor’s death, Richard Cromwell was allowed to retire to the country.  England was 

exhausted and greeted with joy the return of their sovereign.           

We have now arrived at the period covered by this work.  This was a time of 

particularly intense activity on the part of the English and Scottish governments (and 

after 1707, that of Great Britain).  In the years after 1660 both England and Scotland 

experienced an ongoing conservative reaction to the troubled Interregnum.  There was 

an immediate purging, using treason charges, of many of the architects of the 

Commonwealth and Protectorate.  Additionally, while the fear of a tyrant on the throne 

was not new in those decades, the crown did become more financially independent in 

the years before 1689.  This was reflected in the willingness and ability of Charles II to 

dispense with Parliament toward the end of his reign and to attack his political enemies, 

frequently with charges of treason.  Charles, by the same token, was forced to suppress 

political dissent in favor of the divine right of his brother James, the duke of York, to 

inherit the throne upon his death despite James’s Roman Catholicism.  For the first time 

in more than one hundred years, Britain faced the prospect of an openly Catholic 

monarch.  Fears about James’s succession generated numerous conspiracy theories 

about Catholic intentions in England, and these fears were aggravated by the revelation 

of the so-called Popish Plot in 1678.  The paranoia about the Plot resulted in a number 

of treason accusations, which brought even the duke of York and the queen, Catherine 

of Braganza, under suspicion. Attempts by the Whig party in Parliament to exclude 

James from the throne failed, leading some of them to consider rebellion. The crown 

accused a number of Whigs of plotting against the king’s life (especially in the Rye 
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House Plot of 1683), and a series of treason trials virtually destroyed the leadership of 

the party.  Many more prosecutions followed shortly after the accession of James II in 

1685, when Protestant rebels attempted to place the duke of Monmouth, Charles II’s 

illegitimate Protestant son, on the throne.   

The succession problem became even more acute in the Glorious Revolution of 

1688-89, when James II was deposed and replaced by William III and Mary II.  Many 

English, Scots and Irish, known as Jacobites for their support of James and his heirs, 

refused to recognize the claims of the new monarchs. The Jacobites created problems 

for the government well past the period covered by this work, rising in rebellion in 

1708, 1715, 1719 and 1745, and for the remainder of the Stuart period, they were the 

main targets of treason prosecutions.   All told, the political turmoil of the late 

seventeenth and early eighteenth centuries resulted in thousands of treason trials and a 

great deal of legislation.  Finally, this period saw the political union of Scotland and 

England to form Great Britain.  As previously indicated, it was not on a whim that the 

government in London imposed English treason law on the Scots in an effort to ensure 

that traitors were (in its view) properly tried and punished.  The need to control and 

pacify Scotland was crucial and complicated, and treason law had an important role to 

play in this process of state building.  

In the next chapter the discussion of treason law as an aid in enforcing 

obedience will continue.  As will be seen, after the experience of the Interregnum, never 

for the remainder of the Stuart period did allegiance to the king, as defined in treason 

law, waver.  
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Chapter 2

 
Defining Treason in Late Stuart England 

 
 
 In 1668 a group of apprentices on holiday in London, including Peter 

Messenger, Richard Beasley, William Green and several others, got overly excited, or 

perhaps, overly drunk and took it upon themselves to attack and demolish several 

brothels.  For their efforts at urban renewal, the men were charged with treason for 

“tumultuously assembling themselves in Moorfields, and other Places, under Colour of 

pulling down BAWDY HOUSES.”  More specifically, they were accused of  “levying a 

public war against our sovereign lord the king.”1  They allegedly did all of this at the 

head of five hundred armed men, attacking the king’s officers in the process and 

breaking accused felons out of prison.  To add to this, Beasley, at the trial, was asked 

whether he had tied his apron to a pole.  The question was intended to equate the apron 

with the raising of a standard, which from medieval times had been a clear signal of the 

intent to make war.2   

How could this have been deemed tantamount to a declaration of war on the 

king?  In fact there was precedent for calling such actions treason, and it was used again 

in the seventeenth century.  By the act 3 & 4 Edw. 6, c. 5 (1549/50), which was 

temporary and intended only to last until the end of the next Parliament, it was treason 

for twelve or more people, in defiance of the authorities, to assemble and remain in 

arms with the intent to “kill slaye take or ymprisone” members of the Privy Council, or 
                                                 
1 State Trials, 6: 879-880. 
2 Ibid., 880-882. 
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to change the religious settlement, or any other laws.3  Still, there was no such statute in 

effect in 1668, and yet, according to the Lord Chief Justice presiding,  

By levying of war is not only meant, when a body is gathered together as an 
army is, but if a company of people will go about any public reformation, this is 
High Treason, if it be to pull down inclosures, for they take upon them the regal 
authority…the way is worse then the thing.  These people do pretend their 
design was against bawdy-houses; now for men to go about to pull houses, 
under the pretense of Bawdy-houses, with a captain, and an ensign, and 
weapons, if this thing be endured, who is safe?  It is High-Treason because it 
doth betray the peace of the nation, for every subject is as much wronged as the 
king; for if every man may reform what he will, no man is safe: therefore this 
thing is of desperate consequence, we must make this for a public example…4 
       

In other words, these young men had committed treason because they had allegedly 

undertaken to remove all brothels, a “public reformation,” a task which was conceived 

of as a royal prerogative.  Their crime was especially egregious because they had come 

out in force.   

In fact, this was a riot and hardly, to all appearances, a levying of war against 

the king.  But it was a threat to the public order, and stability in the state was paramount 

in the years after the Restoration.5  The last major breakdown of  order had ultimately 

resulted in the death of the king and in revolution.  The monarch was the sovereign and 
                                                 
3 The rioters had one hour’s grace time in which to disperse after being ordered by the justices of the 
peace or the sheriff.  Also, pulling down enclosures and other such activities were made felony.  But if 
forty or more people assembled in order to do this, and they did not disperse after two hours, then the act 
made the offense treason.   
4 State Trials, 6: 884. 
5 The aforementioned act of Edward VI made it clear that the purpose of the statute was to keep the 
peace.  Additionally, according to Matthew Hale, “Constructive or interpretive levying of war is not so 
much against the king’s person, as against his government: if men assemble together…to kill one of his 
majesty’s privy council, this hath been ruled to be levying war against the king.”  Sir Matthew Hale, The 
History of the Pleas of the Crown, vol. 1 (London: Sollom Emlyn, 1800), 152.  The courts interpreted this 
to be true of any armed and comprehensive challenge to the law of the land.  Again, this does not make 
the offense any less a crime against the king.  According to the theory of capacities, the king’s 
government, prerogative and authority could not be separated from his natural capacity.  Allegiance was 
to the natural person and to the crown, but they were inseparable, so that an attack on the crown was 
tantamount to an attack on the king’s person.   
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the sole focus of allegiance, and was perceived as both the symbol and source of that 

order.  Throughout the period in question here, treason charges in the courts were nearly 

always framed to prove that the malefactor had threatened the monarch directly, even 

when the supposed traitor clearly had not done so.  And even in situations in which the 

crown was unhappy about prosecutions, such as when crown ministers were under 

attack, judges and prosecutors were often careful to emphasize that they were only 

acting in the best interest of the monarchy.  It is not surprising that when, in the course 

of the Popish Plot prosecutions, witnesses began hitting too close to the king by 

implying that the queen and the duke of York were involved, the chief judge in the case, 

William Scroggs, softened the strident tone he had taken with earlier defendants and 

began to take more care to help them during their trials.   

This chapter will be concerned with the scope or definition of treason, and its 

sources in the common law (judicial decisions) and in parliamentary statutes, attainders 

and impeachments.  As indicated in the previous chapter, the main purpose of treason 

law was to enforce obedience to the king and his government, and to aid in accruing to 

the crown, as much as possible, three of the most important marks of sovereignty so 

crucial to building the early modern state: the monopolies of allegiance, war making 

and religious affairs.  Nearly all of the treason legislation and nearly all of the decisions 

in the courts reinforced this, and it never changed throughout the period covered by this 

work.  In fact, a key focus here will be the examination of the lengths to which all 

lawmakers, judges and members of Parliament alike, were willing to go in order to 

maintain the focus of treason law on the king while still maintaining a semblance of 
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legality in their proceedings.  The courts, where servants of the crown were the most 

prominent actors, most effectively maintained the king’s centrality.  Parliament 

generally framed both statutes and articles of impeachment with the crown in mind.  

Occasionally in impeachments, however, the Commons seemed to make the king 

slightly less central in their focus.  No doubt most M.P.s would have denied considering 

anything less than the absolute centrality of the king, and matters never went so far as 

the impeachments in the1640s.  More crucially, the more extreme charges never 

succeeded between the Restoration and 1715.  Such cases nearly always involved crown 

officials, and in every instance, the impeachment failed.   

During the Interregnum, the 1352 act, in which protection of the monarch was 

so central, had not been repealed, and it had even served as the model for laws 

protecting Cromwell.  But in 1660, the act was firmly reestablished as the main treason 

law in England.  Thereafter, one means to maintain a focus on transgressions against the 

crown was to shape the charges so that they fit the provisions of the 1352 statute.  This 

was accomplished in the courts with the use of constructions on 25 Edw. 3 in particular.  

Thus, for example, the authorities in the Messenger case charged the defendants with 

constructive levying of war against the king.  They then interpreted as levying a riot 

that, in their view, had broader constitutional implications that could endanger the king 

or his authority.   The levying clause of 25 Edw. 3 contains no definition of the term 

“war.”  In 1352, however, there would have been a common understanding that it meant 

nobles leading their own private armies, raising standards bearing their coats of arms 

and fighting each other or the king (and to be treason, they had to be fighting the king).  
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It probably would not have brought to mind rampaging apprentices.  But the spare 

language in all three main clauses of the act often opened the way for the creation in the 

courts of constructive treasons, or actions that, on the surface, seemed not to fit the 

crimes delineated in the 1352 act, but which were made to fit its provisions by 

prosecutors and royal judges.    The brevity and vagueness of these clauses, and their 

consequent malleability were no doubt factors in the survival of a medieval statute into 

the modern era.  It could be invested with meanings unknown in the fourteenth century.   

Constructions based on 25 Edw. 3 constituted the most important extensions of 

treason in the later seventeenth century.  These extensions acquired importance not 

because they were necessarily always novel, but because they had a deadlier effect than 

those included in new statutes passed in the same period.  Simply put, of those 

individuals executed for treason in the later seventeenth and early eighteenth centuries, 

more were indicted for constructive treasons than for new treasons declared in the 

statutes.  Straightforward applications of the law, such as levying war during the major 

rebellions in 1685 and 1715, or of compassing the death of the king in the wake of an 

assassination plot, claimed more victims.  The shock, at least in 1685, came not from an 

illegal application of the law by the government, because most of the charges were 

likely legitimate, but from the willingness of the authorities to try, convict and execute 

or transport not just the ringleaders, but well over a thousand ordinary men.  Still, in 

those cases, if the prisoners were guilty of the crime of which they were accused, they 
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were justifiably convicted.6  Nonetheless, there was a perception among many 

contemporaries that the constructions on the statutes were grave injustices.  Parliament 

did extend the statutory scope of the crime, but only one statute had any significant 

impact in the courtroom, and as will be seen, even it was used in fairly limited 

circumstances.  That statute was 13 Car. 2, c. 1 (1661), which was temporary and so 

effective only for the life of Charles II.  The 1661 act did not introduce hitherto 

unknown treasons, but rather reintroduced crimes that had been statutory in previous 

reigns in temporary or repealed acts.  It nonetheless added to the substantive law of 

treason, for a while at least.     

Parliament in both its legislative and judicial capacities was also a source of 

treason law.  In fact, Parliament was, at least according to the 1352 act, supposed to be 

the only source.  On the legislative side, there were few treason statutes passed in the 

reigns of Charles II and James II.  There were more substantive changes in the law 

thereafter, particularly those related to dealings with foreign enemies.  Like the 

succession acts of Henry VIII, these statutes were meant to ensure both allegiance and 

religious obedience.  In the end, they were intended to protect the Protestant succession 

from the Catholic Stuarts and from French meddling.  For example, Parliament forbade 

correspondence with or aid to the Young Pretender or his adherents.  The Young 

Pretender was the son of James II, who was deposed in 1689.  This parliamentary 

                                                 
6 Quite often the statutes were indeed applied in a straightforward manner, and the main question was the 
guilt or innocence of the defendant.  Thus, 27 Eliz., c. 2 did not require construction, for the most part; 
the men tried by its provisions were clearly priests, and if they were English, they had violated the law.  
The same holds true for many of the real or contrived assassination plots.  This is not to say that a number 
of defendants were not falsely accused; but the crime of which they were accused came directly under the 
provisions of the act. 
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concern was not particularly new; during the Interregnum Parliament had attempted to 

protect themselves and Cromwell by prohibiting correspondence with Charles II and his 

adherents.7  But those laws had been repealed, only to be revived in a different form 

when another king, James II, went into exile.      

These statutes arose out of Parliament’s capacity as a legislative body, but 

Parliament was also a judicial body, the highest court in the land, and this chapter will 

address the extensions of scope via parliamentary impeachments.  Even within this 

category of judicial action, however, there were differences.  There were impeachments 

that were trials in the usual sense: they involved the normal sorts of charges, usually 

based on 25 Edw. 3.  But there were also periodic attempts to use treason charges to 

attack important ministers of the crown and government policies.  The medieval 

practice of impeaching ministers and royal favorites as a means to attack royal policies 

without directly criticizing the crown had been revived in the 1620s, and it reached a 

high point in the 1640s with trials of such important men as Lord Strafford.  But while 

these charges sometimes contained radical extensions of scope,8 their effects in the late 

seventeenth and early eighteenth centuries were in fact limited to relatively few trials.  

No crown official impeached or attainted in this period was executed.  For some the 

charges were simply dropped; others received pardons, and still others escaped and 

                                                 
7 For example, the act of 17 March, 1648/9 that prohibited any aid to the throne Charles II or his brother, 
the duke of York or their adherents.  The act forbade all attempts to promote their right to the throne.  
And the act of 12 August, 1651, prohibited any correspondence with or aid to Charles or his adherents.  
Acts and Ordinances of the Interregnum, ed. C.H. Firth and R.S. Rait, 3 vols. (London, 1911), 2: 18-20, 
550-551. 
8 Orr would likely argue that at least some of these charges were in fact legitimate common law treasons.  
But the fact remains that they did not help make the prosecutions more effective and they were often very 
controversial in Parliament.  For example, Orr, Treason and the State, 61-100. 
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lived out their lives on the Continent.  In fact, impeachment seems to have been the 

least fatal method of trial.  Of 24 (actual and not simply threatened) impeachments 

presented in the State Trials for dates between 1660 and the aftermath of the 1715 

Jacobite rebellion, only three resulted in executions.9  The three were nobles entitled to 

trial in the House of Lords, who had allegedly committed ordinary treasons 

encompassed in 25 Edw. 3.10 Thus, Parliament in both its judicial and legislative 

capacities will be discussed in this chapter as a source of treason law. 

As indicated, a key point that will run throughout this chapter is that the 

substantive law as Parliament declared it, and the courts and the judges applied it, was 

nearly always interpreted in favor of the crown.  This stands in some ways in contrast to 

the procedural developments to be discussed in Chapter Three.  There was an increasing 

sense in second half of the seventeenth century that individuals needed some modicum 

of protection from the overwhelming power of the state in treason trials.  This was 

reflected in the development of certain procedural protections for treason defendants.  

Based on precedents set during the 1640s and 1650s, there was growing acceptance by 

the judges that defendants should be able to consult attorneys on a limited basis, for 

example.  And defendants in greater numbers were requesting and even demanding 

these concessions as time went on.   
                                                 
9 In three cases one set of articles of impeachment was drawn up for multiple defendants.  Thus, the Five 
Popish Lords were impeached together during the Popish Plot trials; James earl of Salisbury and Henry 
earl of Peterborough were impeached together in 1689/90; and seven nobles were included in one set of 
articles after the 1715 rebellion.  (See Appendix) 
10 These were Lord Stafford, one of the Five Popish Lords, and James earl of Derwentwater and William 
viscount Kenmure in 1716 (see Appendix).  If Parliament was sitting, then certain nobles (see the next 
chapter for qualifications for trial by Parliamentary peers) were entitled to impeachment and then trial in 
the Lords.  If Parliament was not sitting, such nobles were to be tried in the Lord High Steward’s court 
(again, see Chapter Three for details of the workings of this court).   
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Legislatively, few of the extensions of the crime after 1660 were completely 

innovative, and it is not the goal of this chapter to demonstrate every possible original 

extension of the definition of the crime.  There is often disagreement among scholars 

about this issue, and it is frequently possible to find what appear to be precedents for 

statutes, even when there are supposed to be none.  Where possible such precedents will 

be discussed.  As indicated, few of the treason statutes that affected the scope of the 

crime passed in the later Stuart period were important or long lasting in their effects.11  

25 Edw. 3, with its focus on the king and his dynasty always remained the key statute.  

In fact, the importance of the late Stuart period to the history of substantive English 

treason law lies mainly in the revival and the stronger-than-ever emphasis on the old 

Edwardian law.   

Aside from the 1661 act, most of the statutes passed after 1660 were intended to 

deal with the political situation of the moment.  In fact, the most important treason laws 

of the period had nothing to do with substantive law in England at all.  One, the 1696 

act, An Act for regulating of Tryals in Cases of Treason and Misprision of Treason,12 

related exclusively to procedural reform in treason trials, and will be discussed in the 

following chapter on procedure in the courts.  The other, a statute of 1708/9 titled An 

Act for improving the Union of the Two Kingdoms,13 extended English treason law as it 

then existed to Scotland.  However the law was expanded and extended, the authorities 

                                                 
11 Stephen, A History of the Criminal Law of England, 2: 262. 
12 7&8 Gul. 3, c. 3. 
13 7 Anne, c. 21. 
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used it effectively, often repressively, in the second half of the seventeenth century, 

especially in the 1670s and 1680s, to curb dissent and dispose of political enemies.   

   

Common Law and Parliament        

 Despite the promulgation of the 1352 act, which many felt had once and for all 

defined treason, there was an idea, or perhaps a fiction, in the seventeenth century that 

other common law treasons that had not been included in 25 Edw. 3 still existed and 

that Parliament could invoke or declare them as the need arose.  It is possible that this 

power to which the act referred involved a very specific parliamentary proceeding and 

was rarely, if ever exercised.14  According to Samuel Rezneck, it was also rarely alluded 

to before the sixteenth century.15  It was only in the early modern period that the clause 

became a subject of debate, even as defining the powers and prerogatives of Parliament 

became an ever more persistent source of tension.  In the process, the declaratory power 

appears to have been redefined to suit the use of different Parliamentary powers, 

specifically, attainder and impeachment.  On a practical level, there were two methods 

by which Parliament could contribute to the development of the definition of treason: in 

its legislative capacity and in its judicial capacity.  In other words, Parliament, as a 

legislature, had the power to pass bills, including statutes and attainders, adding to the 

law of treason, and it could also, in its role as the highest law court in the land, create 

precedents with the charges made in the course of impeachments.  While Parliament, in 

                                                 
14 Samuel Reznick, “The History of the Parliamentary Declaration of Treason,” Law Quarterly Review 
xlvi (1930): 81.   
15 Ibid.; Bellamy, Middle Ages, 101. 
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both of its roles, was certainly more independent of the crown than the royal judges, its 

members, at least ostensibly, defended the monarchy as surely as their brethren on the 

bench, sometimes repressively so.  At the same time, the legislature, as will become 

clear in the next chapter, sometimes, although with notable exceptions, accorded 

defendants the same procedural protections that the common law courts were 

increasingly employing. 

 The provision in the 1352 act that gave Parliament the right to define treason 

beyond those enumerated in the statute stated that: 

[B]ecause that many other like Cases of Treason may happen in Time to come, 
which a Man cannot think nor declare at this present Time; It is accorded, That 
if any other Case, supposed Treason, which is not above specified, doth happen 
before any Justices, the Justices shall tarry without any going to Judgement of 
the Treason, till the [Cause] be shewed [and declared before the King and his 
Parliament] whether it ought to be judged Treason or [other] Felony.16 
  

This section became known as the declaratory or reserve clause or the salvo and, at 

least, theoretically, it was intended to check the power of the royal judges, who were 

crown appointees, to define treason in the courts.  The 1352 law was the first treason 

statute.  Before that time, treason was vaguely delineated and the judges had had a great 

deal of latitude in deciding what constituted the crime.  They frequently took advantage 

of this power and interpreted the law broadly, so that there was uncertainty as to what 

                                                 
16 What the king’s role in this process would have been is unclear, but Colin Tite speculates, with regard 
to various forms of medieval Parliamentary judicature, including impeachment, that the proceedings may 
have been ex parte regis, “or that the king’s assent was required or assumed.”  Tite, Impeachment and 
Parliamentary Judicature, 21. 
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actually constituted treason.  25 Edw. 3 reserved the power to make those declarations, 

for the most part, to Parliament.17     

 The reserve clause became a source of debate, however.  The statutes-1 Hen. 4, 

c. 10, passed in 1399, and 1 Mary 1 stat. 1, c. 1 passed in 1553-repealed all treasons but 

those defined in the 1352 act.  Some took this to mean that Parliament therefore no 

longer had the discretion to extend the law of treason beyond the Edwardian act, and 

that the reserve clause was now null and void.  Also, there was a related question of 

whether the declaratory power was legislative or judicial in nature.  Clearly, Parliament 

did not stop legislating on treason after the passage of either of these laws.  So, to which 

power of Parliament did the acts of 1399 and 1553 apply?  To a great extent, it was a 

matter of opinion.  Or it may be that both powers were involved; once again, we have a 

clause of the 1352 statute that was usefully vague.18  There is no question that these acts 

were assumed to have repealed all treason legislation extant at the times they were 

promulgated, with the exception of 25 Edw. 3.  The Henrician act, for example, was 

undoubtedly aimed at the proliferation of treason statutes in the reign of Richard II.  

                                                 
17 Hale did not see the reserve clause as a prohibition on all construction, but as a curb.  Hale, Pleas of the 
Crown, 259. 
18 Samuel Rezneck argues that it is difficult to know which function the declaratory power served.  “The 
language of the clause itself suggests that the function of Parliament in this connexion was not strictly 
judicial, since the rendering of the final judgement apparently belonged to the court in which the case had 
originated.  Parliament merely removed the doubt and difficulty of the case by what was in effect a kind 
of law finding.”  Rezneck, however, agrees that the declaratory power was essentially judicial.  Samuel 
Rezneck, “The Early History of the Parliamentary Declaration of Treason,” English Historical Review 
xlii (1927): 499-501.  On the flexibility of the clause’s vague provisions, Rezneck comments, 
“The…history of that clause, however, confirms the suspicion that laws and theories are often little more 
than shells whose contents can be emptied and replaced according to the needs of the time and occasion.  
Or still better, they are like chemical compounds which continue to brew and to ferment, producing 
constantly new combinations.  The more durable the vessel containing them, the more frequently are its 
contents likely to be rearranged or changed.”  Samuel Rezneck, “History of the Parliamentary Declaration 
of Treason,” 80.   
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Some had involved significant extensions of scope.  And the act of Mary made it clear 

that it was intended to repeal previous statutes, especially those containing treason by 

words.  As indicated, however, these statutes did not prevent future Parliaments from 

continuing to pass treason statutes.  If the reserve clause was repealed by the 1399 and 

1553 acts, how could this be, unless, it actually applied to Parliamentary powers other 

than that of enacting legislation?  In fact, the reserve clause probably originally applied 

to Parliament in its role as a law court, although exactly what sort of procedure the 

framers of 25 Edw. 3 had in mind is somewhat unclear.19   

According to Stephen, the clause referred to an archaic form of parliamentary 

judicature.  He bases his convincing argument on the language of the clause, which 

implies that the declarations of treason would be made on a case-by-case basis, 

implying in turn that the clause did not refer to general legislation.  Moreover, as 

Stephen points out, Parliament would not have needed a proviso allowing future 

legislative provisions regarding treason; their right to legislate was unquestioned, and, 

again, as indicated, they continued to do so.  He claims that in all the years after the 

reign of Richard II, there was only one such judicial extension of treason by Parliament 

and that came in 1426, in Mortimer’s case, when “the Lords, at the request of the 

Commons, declared it to be treason in a man imprisoned on suspicion of treason to 

break prison.”   Stephen also argues that this power of judicial declaration was 

somehow rendered null (he admits he does not know how), perhaps by the 1399 act 

                                                 
19 Holdsworth, A History of English Law, 1: 377-378.  With regard to parliamentary judicature, the issue 
was resolved with the evolution of impeachments, when the Commons became the impeaching body and 
the Lords became the court, judges and juries.  Credit goes to Holdsworth for pointing out the differences 
between Stephen, Hale and the judges in Clarendon’s case. 
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returning treason law to 25 Edw. 3 exclusively, or by the act of Mary 1, which did the 

same.  The argument that the salvo originally applied to a specific judicial process or set 

of processes makes more sense in this context.20   

In general, scholars agree with Stephen that the clause originally referred to 

Parliament’s acting in a judicial capacity.  According to Bellamy, a case in 1379, the 

first in which the salvo was employed, illustrates the manner in which it was supposed 

to operate.  Two London men were accused of murdering the Genoese ambassador.  

Parliament declared the crime treason in advance of a trial, in which the two were 

convicted.  Bellamy, somewhat in contrast to Stephen, claims that this was the only 

instance in which the salvo operated as intended in the statute; it was the single time 

that “a proper trial in a court of common law” followed the declaration of treason.  

Rather, in the fifteenth century, declarations of treason became associated with 

parliamentary acts of attainder. These acts pronounced offenders traitors (and their 

crimes treason, of course) and made their estates forfeit to the crown.  As a rule, acts of 

attainder were only used when the offenders were “dead or fled,” in other words, when 

they were unavailable for trial in the regular courts.  Attainder was an expedient means 

by which the government could still obtain the property of these men and ruin them 

publicly.21  Attainder in Parliament was thus something of a hybrid of the judicial and 

                                                 
20 Stephen, A History of the Criminal Law of England, 2: 252-253, 252n-253n.   
21 Bellamy, Middle Ages, 177-205.  Rezneck’s argument, that declaring treason under the salvo 
disappeared in the fifteenth century, fits well here.  Other processes replaced it.  According to Rezneck, 
Parliament turned to passing statutes and to constructive treason in order to augment or supplement the 
1352 act.  Rezneck, “The Early History of the Parliamentary Declaration of Treason,” 507-508. 
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legislative capacities of Parliament.22  On the one hand, it was a bill passed by both 

houses and signed by the king.  But it was also part of the judgment process in many 

cases.  And in the later Stuart period, on one notorious occasion in 1696, an act of 

attainder was accompanied by a procedure that closely resembled a trial or 

impeachment.23  The evolution from one sort of procedure, a judicial one, to another, 

attainder, would still have complied with the letter of the reserve clause, because 

attainder also required the participation of king, Lords, and Commons.  It does not, 

however, correspond with Stephen’s contention that Parliament, when it abandoned 

Strafford’s impeachment for attainder, was tacitly admitting that the reserve clause, and 

its right to declare treason in this manner, was repealed.24  This implies that the 

impeachment, and not the attainder, was the mode by which the new treasons would 

have been declared.    

Heneage Finch, judge and crown prosecutor over the course of his career, in his 

seventeenth-century treatise “Of the Declaratory Power” confirmed the argument that if 

there was a special power in Parliament to declare treasons, there was a specific judicial 

procedure in Parliament with which to accomplish the task.  However, Finch also 

expressed doubt that the salvo had ever permitted Parliament to declare treasons ex post 

facto.  And, at any rate, he argued, the 1399 and 1553 statutes had repealed the salvo.  
                                                 
22 According to T.F.T. Plucknett, “Another …question which needs attention is the modern view that an 
act of attainder purports to achieve a judicial object by means of a legislative form.  Such a criticism 
would have been unintelligible in the middle ages. They were indeed familiar with the analysis of 
governmental powers into three or more categories, but the idea that each power should be exercised by a 
separate authority, and that it was perilous for one body to exercise two powers, is typical of modern, not 
medieval, thought.”  T.F.T. Plucknett, “Impeachment and Attainder,” Transactions of the Royal 
Historical Society, 5th ser., 3 (1953): 156. 
23 This was the case of Sir John Fenwick in 1696.  This attainder is discussed in detail in the next chapter. 
24 Stephen,  A History of the Criminal Law of England, 2: 253. 
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Attacking such declarations as patently unjust was the real purpose in writing his 

treatise in the late 1670s.  Moreover, Finch was not just discussing new treasons; he 

also considered any remaining common law treasons to be extinguished by the two 

statutes as well as that of 1 Edw. 6, c. 12, thus ending the fiction that Parliament was not 

innovating, but only recognizing old crimes not included in the 1352 act.  Finch’s 

declaration of treason may have involved something like Bellamy’s model procedure of 

1379; he did use that case (the murder of the Genoese ambassador) as an example of 

that procedure.25  According to Finch, the proper sequence was “that it must be a case 

not only cognizable, but actually before the Justices who are to bring it to Parliament for 

the Parliament’s Judgment…and then when adjudged by Parliament whether Treason or 

felony, not the Parliament but the Judges are to pronounce the sentence accordingly.”  

There is a hint that Finch did not believe that Parliament could declare treasons in the 

course of either impeachments or with acts of attainder: “If it be just to exercise [the 

declaratory power], yet till it be exercised no fact, which is not already Treason, can be 

called so either by the Commons upon an Impeachment or by the whole Parliament 

[presumably via attainder].”26   

 Whatever the original intent of the reserve clause, and to whatever power of 

Parliament it may have referred, Matthew Hale, in the seventeenth century, believed 

that it applied either to the legislative powers of Parliament, or at the very least, to 

                                                 
25 Heneage Finch, “Of the Declaratory Power,” BL, Add. MS 47194, ff. 4, 7, 11-13. 
26 Ibid., f. 4. 



 

 63 
 

 

attainder, which, again, involved the legislative capacity, with a judicial twist.27  This 

implied, of course, that the clause was still in effect.  Hale stated simply,  

That the authoritative decision of these casus omissi is reserved to the king and 
his parliament, viz. the king and both his houses of parliament, and the most 
regular and ordinary way is to do it by a bill declaratively; and therefore 
although we meet with some declarations by the lords house alone in some 
particular cases…tho they be decisions and judgments of great weight, yet they 
are not authoritative declarations to serve this act of 25 E 3. but it must be by the 
king and both houses of parliament.28 

 
The judges, in a decision rendered in the course of an abortive attempt to impeach Lord 

Clarendon in 1663, agreed.  Clarendon was chief minister to Charles II.  This was an 

appeal of treason by Lord Bristol, the accusation of one peer by another in Parliament.  

The House of Lords asked the judges of England to rule on a number of questions that 

Bristol’s action raised, including whether an appeal of treason was legal, whether the 

charges amounted to treason, and if not, whether Parliament could declare them treason 

under the reserve clause.  The judges met at Serjeants-Inn in Fleet Street, and Lord 

Chief Justice Forster reported their decision: the judges had agreed that by an act of 

Henry IV (1 Hen. 4, c. 14) this type of appeal was no longer legal.  They also agreed 

that the charges did not amount to treason.  Finally, the judges argued that the 

declaratory power only extended to offenses that were already felonies.  In other words, 

Parliament could give a felony more weight and declare it to be treason, but they could 

                                                 
27 Rezneck claims that the Commons really had very little to do with the declaration of treason; it was 
primarily left to the king and the Lords.  But, according to Rezneck, Hale used the one example in which 
the Commons did participate in declaration to argue that the lower house was essential in the process.  
“Contemporary opinion regarded the declaration of treason as a quasi-judicial act, for which the peers in 
parliament were alone required.”  Rezneck, “The Early History of the Parliamentary Declaration of 
Treason,” 501-504. 
28 Hale, Pleas of the Crown, 259. 
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not do the same with a misdemeanor (another issue that Parliament continued to debate 

in the Scroggs case of 1680, for example).  Finally, the judges ruled that the reserve 

clause was still in effect and that previous statutes had not nullified it.29 Further, 

declaration of treason was an act by king, Lords and Commons “and not by any two of 

them alone…”  Bristol had brought this before the Lords, so that, according to Forster, 

“we were now in a judicial way before the House of Peers only; and I did affirm as clear 

law, that by this judicial way no treason could be declared nor adjudged, but as were 

expressly within the letter of the 25 E. 3.”30  The Lords agreed and Bristol’s attempt 

failed, although the Commons did finally impeach Clarendon in 1667.31  Whether Hale 

and the justices were referring to acts of attainder and labeling them legislative or to 

general treason statutes is somewhat unclear from their language.  Most likely, 

however, declaration by the seventeenth century could be, as Bellamy indicated, 

accomplished with attainder.  

The issue of whether or not the legislature even had the power any more, or if it 

had been repealed, was never completely resolved, for contemporaries, or for scholars.32  

One key to all of this was most likely expediency.33  If one were a defendant in a legal 

proceeding in Parliament (or out of Parliament, for that matter) in which there seemed 

                                                 
29 State Trials, 6: 312-316. 
30 Ibid., 316. 
31 Ibid., 317-18.  See a manuscript version of this ruling by the judges, written by Sir Orlando Bridgeman: 
BL, Stowe MS 302, ff. 124-131v. 
32 Conrad Russell is of the opinion that the issue of whether or not the salvo is repealed can never be 
resolved. , “since the treason statutes of 1399 and 1553 are insolubly ambiguous on the point.”  Conrad 
Russell, “The Theory of Treason in the Trial of Strafford,” 45n. 
33 Rezneck makes just such a point in his claim that Parliament, in declaring treasons, often did not feel 
bound to stay within the confines of the 1352 act.  It was “hardly ever guided by any other consideration 
save the elusive one of expediency.”  Rezneck, “The Early History of the Parliamentary Declaration of 
Treason,” 508-509. 
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to be a novel extension of scope in the charges, or simply someone who feared the 

abuse of treason law, one point to emphasize would have been the repeal of the reserve 

clause.  This would have raised the issue of whether Parliament had the right to create 

this new extension of the crime.  Solicitor General Heneage Finch, apparently rising 

above his prosecutorial office, took this view, which was consonant with his above-

discussed treatise, during the earl of Clarendon’s impeachment.  According to Finch,  

I believe not one truth in the law more than this proposition, That there is no 
such thing as Treason by common law, or by equity, and we hold our lives by 
that law: Before the 25th of Edw. 3, a man could scarce speak any thing but it 
was Treason, in parliament or out; but no man ought to die as a traitor, who hath 
not literally offended that law, or some other made since: There is indeed in that 
law a proviso about the parliament’s declaring what is Treason; but note the 
danger of taking declaratory powers, which I fear hath brought us into a 
reckoning of blood, which we have not yet paid for.  The power of parliaments 
is double, Legislative, which hath no bounds; Declaratory, by pronouncing 
judgments.  And though I know not what the Legislative power of a Parliament 
cannot do, yet it is not in the power of the parliament, king, lords nor commons, 
to declare any thing to be Treason, which is not in the common law felony 
before.34 
  

Finch did not take a clear position against the declaratory power, but it was certainly a 

cautious approach.  He went on to warn against a repetition of Parliament’s actions 

against Strafford.35   

Other parliamentary prosecutors, on the other hand, argued for the continued 

existence of the salvo.  According to Oliver St. John, in his prosecution of the earl of 

Strafford, the working of 25 Edw. 3 “shews that it was not the meaning to take away 

any Treasons that were so before, but only to regulate the jurisdiction and manner of 

                                                 
34 State Trials, 6: 328. 
35 Ibid., 328-329. 
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trial.”36  One of the charges against Strafford was alleged to be a common law treason: 

“The endeavouring to subvert the fundamental Laws and Government of the kingdom, 

and to introduce an Arbitrary and Tyrannical government.”37  And while Heneage Finch 

claimed that there were no remaining common law treasons, not all of his colleagues in 

the House of Commons agreed.  Mr. John Vaughn, in an exchange with Finch, argued 

that while there was doubt about whether Parliament could declare entirely new 

treasons, he did not doubt that it could recognize old ones.38   

What is clear is that during the course of the seventeenth century, Parliament felt 

increasingly free to extend the scope of treason by means of general legislation, by 

attainder and in articles of impeachment.39  The situation with impeachments was 

somewhat murky, however.  This process did not include the king, as required for the 

declaration of treason in the 1352 act.  In fact, impeachments were often conducted in 

opposition to the crown.  Thus, controversy invariably ensued when it was perceived 

that extensions of scope in impeachments exceeded the clauses of 25 Edw. 3.  

Nonetheless, there were occasions when certain members of Parliament seemed to 

assert that Parliament had the power to declare treasons in the way that judges had 

before the promulgation of 25 Edw. 3.  So the question seems to have been, could 

Parliament, when it was sitting as a court, construe treason in a manner theoretically 

prohibited to the lower courts?  In reply to the earl of Bristol’s abortive attempt to 

                                                 
36 State Trials, 3: 1506.   
37 Ibid., 1505. 
38 State Trials, 6: 346-348. 
39 It is important to note, however, that while members of Parliament often asserted their right to extend 
treason as they saw fit, there was a good deal of agonized debate nearly every time they did so.  
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appeal the earl of Clarendon of treason in 1663, the judges had ruled explicitly that the 

declaratory power did not extend to impeachments.  And in 1667, when the Commons 

finally did impeach Clarendon, there was debate over whether the articles constituted 

treason.  In the course of the debate, the question was raised, as it often was in the 

course of impeachments, of whether the declaratory power continued to exist.  Some 

argued that it did not.  Others argued that it did, but it could only be proceeded upon by 

bill (probably attainder), and not by impeachment.  According to Serjeant Maynard, 

“By that statute of 25 Ed. 3, are more treasons than are mentioned; for it saith if any 

case happen, the judges shall stay till the king and parliament hath declared, so that 

there is a power, but the modus is the question, whether by impeachment or bill; you 

may the latter, not the former.”  Maynard was urging caution in extending treason 

through impeachment (he set no such limits on legislative extensions): “[T]o impeach as 

a traitor, and yet the thing no treason, is strange.  In this house, other than by bill, you 

have no power; you carry your impeachment to the Lords, and they may give judgment 

without coming back to you; declaring by bill is by way of judgment…and if you go by 

bill you make it treason ex post facto.”40  In the end, the key article upon which 

Clarendon was impeached for treason essentially accused him of adhering to the king’s 

enemies.41   

Thus, the implication in Clarendon’s case was that even Parliament, when in its 

judicial capacity (the legislative capacity was a different matter), could not exceed 25 

Edw. 3.  And it is true that often the key charges in impeachments were grounded in 
                                                 
40 State Trials, 6: 345-346. 
41 Ibid., 354. 
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that statute.  Nonetheless, as indicated, the debate flared periodically.  In 1680 there was 

a general attack on the bench, which had reversed course in the Popish Plot trials from 

hot pursuit of the defendants, to insulting doubt about the veracity of the prosecution 

witnesses.42  In the end, only one judge was impeached—Lord Chief Justice of King’s 

Bench William Scroggs.43  According to Gilbert Burnet, at first Scroggs “went into it 

[the prosecution of the alleged Popish Plotters] with so much zeal and heartiness, that 

he was become the favourite of the people.  But, when he saw the king had an ill 

opinion of it, he grew colder in the pursuit of it.  He began to neglect and check the 

witnesses.”44  In the early trials, Scroggs had taken a hostile attitude toward the 

defendants.  But as it had become clear that the king was displeased with this witch 

hunt, and especially as the witnesses had begun to implicate the duke of York and the 

queen, Scroggs had become increasingly hostile toward the prosecution witnesses and 

much more solicitous of the rights of the accused.45  Therefore, the articles accused him 

of hindering the Plot investigations and of planning to promote Catholicism in 

                                                 
42 There were also efforts to impeach Sir Thomas Jones, Judge Dolben, Baron (of the Exchequer) Weston 
and Chief Justice North, but these efforts failed.  Historical Manuscripts Commission (hereinafter 
referred to as HMC) Beaufort, ix 103. 
43 According to Gilbert Burnet, Scroggs was “a man more valued for a good readiness in speaking well, 
than either for learning in his profession, or for any moral virtue.  His life had been indecently 
scandalous, and his fortunes were very low.  He was raised by the earl of Danby’s favour, first to be a 
judge, and then to be the chief justice.  And it was a melancholy thing to see so bad, so ignorant, and so 
poor a man, raised up to that great post.”  Gilbert Burnet, Bishop Burnet’s History of His Own Time 
(Oxford: At the Clarendon Press, 1823), 2: 186.  
44 Burnet, History of His Own Time, 2: 186. 
45 According to Luttrell, noting the acquittal of priests and others in the later trials, “And it is worth 
takeing notice off and compareing the tryalls of Mr. Coleman and this about sir George Wakeman 
together, and you will find the lord Cheif justice Scrogs to be infinitely chang’d from what he was in 
Colemans tryall, even in the same things.”  Narcissus Luttrell, A Brief Historical Relation of State Affairs 
from September 1678 to April 1714 (Oxford: Oxford University Press, 1857), 1: 18. 
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England.46  According to the articles, it was traitorous “to alienate the hearts of the 

king’s subjects from his majesty, and to set a division between him and them; and to 

subvert the fundamental laws, and the established religion and government of this 

kingdom, and to introduce popery, and an arbitrary and tyrannical government contrary 

to his own knowledge, and the known laws of the realm of England.”47 

Once again, the issue of whether or not Parliament could declare treasons 

beyond 25 Edw. 3 was raised.  In contrast to Clarendon’s impeachment, in which the 

key article followed the statute, no article in Scroggs’s impeachment did.  This time, 

although there was notable dissent, including, once again, from Heneage Finch, there 

was greater agreement, not only that Parliament could declare treason, but also that it 

could do so in the course of an impeachment.  In a bold statement of parliamentary 

power, Serjeant Maynard asserted that some crimes presented such a danger to the state 

that they had to be declared treason, regardless of the statutes.  It did not matter whether 

they had been old treasons before 25 Edw. 3, or even felonies.  Maynard argued, 

redefining the nature of declaratory legislation altogether, that the treasons declared 

could be entirely new.48  Any restrictions on declaration applied only to the lower 

courts.  This set almost no limits on Parliament’s power to define treason.  “Whatever 

offence deserves the punishment of a traitor, the parliament may impeach &c. and the 

                                                 
46 State Trials, 8: 197-201.  It was also common in impeachments to include charges that did not amount 
to treason.  In this case, the Commons went so far as to include an article criticizing Scroggs’s moral 
turpitude.  Ibid., 200. 
47 Ibid., 201. 
48 According to Sir Francis Winnington, “But to deflower the queen, and several other instances, as the 
bringing six-pence false money into England, was declared treason by that statute, and was not felony 
before.”  State Trials, 8: 206. 
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Lords judge accordingly…This case we now debate is not enumerated in 25 Edw. 3.  

But take that power away of declaring treason in parliament, and you may well have all 

your throats cut.”  Moreover, in this case, declaration was to be the result of these 

articles of impeachment.  Finch, on the other hand, urged that if they were going to 

declare treason, they should instead proceed by bill: “By bill you have mature 

deliberation; the Lords and the king consider of it; but here by a declaration of treason, 

you read it but once, and in a hasty proceeding declare a man a traitor.”49  Sir Richard 

Temple, although arguing that only common law treasons could be declared, also 

implied that impeachment was a valid, if dangerous, vehicle for declaring treason.  

“There are precedents,” said Temple, “ by which it appears, that the Lords have 

attempted to make declarative treasons alone, without any impeachment from the 

Commons.  Have a care how you give them encouragement to proceed therein; better to 

keep the other way of making no declarative treasons but by bill.”50  Implicit in this was 

the ability of Parliament to declare treason in an impeachment (not to mention, by bill) 

as long as the Commons were included in the process.  Implicit also was the king’s 

exclusion.               

In 1689/90, in the impeachment of Sir Adam Blair and several others, Sir John 

Hawles demonstrated that he accepted no limits on Parliament’s power to construe 

treason in the course of impeachments.  They were impeached “for dispersing a 

seditious and treasonable Paper, printed and titled, ‘A Declaration of King James the 

Second.’”  Almost immediately, a member of the Commons raised the issue of whether 
                                                 
49 Ibid., 205. 
50 Ibid., 211. 
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or not the charges had to follow the 1352 statute.51  The charges consisted of conspiracy 

to levy war and incitement of others to do the same; conspiracy to depose William and 

Mary; and conspiracy to subvert the government.  Specifically, the government accused 

them of publishing a pamphlet declaring that William and Mary were usurpers and that 

James II was the rightful monarch.  They were also charged with printing and 

distributing the aforementioned declaration, which urged the English people to return 

their allegiance to James.52  The charges involved common constructions on the statute, 

such as conspiracy to levy war, which the lower courts frequently employed.  Despite 

this, the members of Parliament regarded it as necessary to consider whether they were 

entitled to use these same constructions.                          

There ensued a debate on whether it was more appropriate to try this case in the 

common law courts.  At this point, Hawles stated that,  

I am for impeachment.  I do not think this to be a plain case of treason, by 25 
Edw. 3.  I do say, no court can judge this offence to be treason; and that statute 
did plainly not bind the superior court of parliament, but the inferior only.  Look 
but over the statute of 25 Edw. 3, and you will not find any words to reach this 
Declaration, etc. to be treason; and therefore I am for proceeding by 
impeachment”53 
   

Hawles was arguing that the prohibition in the 1352 statute against constructive treasons 

in the courts did not apply to the great court of Parliament.  Others agreed.  The House 

therefore sent the articles to the Lords.54  This had been a reasonable constitutional and 

legal argument.  It was also a powerful statement, in the wake of the Glorious 

                                                 
51 State Trials, 12: 1207-1209. 
52 Ibid., 1209-1211; Cobbett’s Parliamentary History, (London, 1809) 5: 350-352. 
53 State Trials, 12: 1212-1213. 
54 Ibid., 1217. 
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Revolution, of Parliament’s immunity from the restrictions of 25 Edw. 3 on constructive 

treason.  As will be seen in Chapter Three, in the 1696 treason trials reform act, the 

legislature also explicitly excluded itself from the reforms that it imposed on the lower 

courts.   

 

Impeachment and attainder 

Given Parliamentary assertions of great power to define treason, to what extent 

was the power used?  The only successful impeachments (i.e., that resulted in 

convictions) were those that were conducted in accordance with 25 Edw. 3.  There were 

attempts at radical extensions of the definition of treason in the course of several 

impeachments in the later Stuart period, but they occurred in prosecutions of crown 

ministers, and the attempts always failed.  Generally, non-ministers were accused under 

25 Edw. 3, and so the charges tended to be less provocative.55  Thus, for example, while 

Lord Stafford was impeached in 1678 and tried in 1680, during the Popish Plot hysteria, 

for a variety of crimes such as plotting to subvert Protestantism and the government, the 

main charge against him was that he conspired against the king’s life and hired an 

assassin to do the killing, in other words, compassing the king’s death.  The subversion 

charges were not unlike those used to exacerbate ordinary indictments, and it was made 

clear that such crimes were also considered dangerous to the king’s life.56  In any event, 

                                                 
55 Although, as we have seen, Sir Adam Blair’s impeachment seems to have been an exception to this. 
56 The Tryal of William Viscount Stafford for High Treason, In Conspiring the Death of the King, the 
Extirpation of the Protestant Religion, The Subversion of the Government, And Introduction of Popery 
into this Realm…” (London; 1680/1), 4-7; Thomas Raymond, Reports of Divers Special Cases, Adjudged 
in the Courts of King’s Bench, Common Pleas, and Exchequer, in the Reign of King Charles II., 3rd ed. 
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the prosecutors from the Commons indicated to Stafford that he was charged under 25 

Edw. 3.57  Stafford was convicted and executed.58   

There were also impeachments of nobles caught in outright rebellion.59  In one 

instance, seven were impeached in the aftermath of the 1715 Jacobite rebellion.  These 

were James Earl of Derwentwater, William Lord Widdrington, William Earl of 

Nithisdale, George Earl of Wintoun, Robert Earl of Carnwath, William Viscount 

Kenmure and William Lord Nairn.  The government accused these men of both 

compassing and levying war against the king by the act of 25 Edw. 3.  The overt act to 

prove the compassing was an old construction: conspiracy to levy war with the intent to 

depose the king.  The impeachment also named as an overt act of compassing the 

proclaiming of the Pretender as king, “which is endeavouring to set up another prince in 
                                                                                                                                               
(London, 1803), 407-408.  It is arguable that, as Orr maintains, these charges like those of many of 
Stafford’s predecessors, were common law treasons.  But this once again raises the issue of the 
continuing existence of such treasons. 
57  Tryal of William Viscount Stafford, 68.  While the main charge was compassing, the prosecution also 
argued that Stafford had accepted a commission to be paymaster in an English Catholic army, which 
proved both compassing and levying.  Ibid., 191.  Stafford was impeached along with four other nobles: 
“The first, Lord Arundel of Wardour, brought up by Mr. Wharton, Colonel Cooke’s brother in law.  The 
second, Lord Powis brought by Mr. B. Maynard, Lord Maynard’s son.  The third, Lord Bellasis, brought 
by Mr. Thynne, I mean Tom of ten Thousand.  The fourth, Lord Petre, brought by Mr. Philip Warwick.  
The last, against Lord Stafford brought by Mr. Jerome How.”  They had been indicted first, but the 
proceedings were switched to Parliament.  The Marquis of Worcester to the Marchioness, HMC Beaufort, 
75.  Of the five, only Stafford was actually tried, but all five languished in prison for years.  Lord Petre 
was in the Tower for five years and died there in December, 1683.  Luttrell, A Brief Historical Relation, 
1: 294.  According to Burnet, Stafford was “the younger son of the old earl of Arundell, weak, but a fair 
conditional man: he was in ill terms with his nephew’s family: and had been guilty of great vices in his 
youth, which had almost proved fatal to him: he married the heiress of the great family of the Staffords.  
He thought the king had not rewarded him for his former services as he had deserved: so he often voted 
against the court, and made great applications always to the earl of Shaftesbury.”  Burnet, History of His 
Own Time, 2: 256.  Stafford was an elderly man at the time of his trial.    
58 “When it came to the giving of judgment, above fifty of the peers gave it against lord Stafford, and 
above thirty acquitted him: four of the Howards, his kinsmen, condemned him: lord Arundell, afterwards 
duke of Norfolk, though in enmity with him, did acquit him. etc.”  Burnet, History of His Own Time, 2: 
263. 
59 Lords of Parliament, those who, by virtue of their nobility, had a right to sit and vote in the House of 
Lords, were entitled to be tried by their peers.  When Parliament was sitting, this meant trial in that body, 
and when Parliament was not in session, it meant trial in the court of the Lord High Steward.  
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the room of his majesty.”60  These men were caught in the act of levying war against the 

king; they were captured at Preston in Lancashire in the wake of a bloody battle in 

which they fought royal troops.61  Nonetheless, the government chose to include a 

construction on compassing the king’s death.  This testifies to the continuing gravity of 

a charge of threatening the king’s life; in 1715 compassing was still considered the 

gravest of the three branches of treason.  Of the seven, six pleaded guilty.  Wintoun 

pleaded not guilty, received his trial and was convicted.  There were calls for mercy, 

especially in the Lords, and Widdrington, Carnwath and Nairn were reprieved and 

eventually pardoned.  Derwentwater, Nithisdale and Kenmure were to be executed, but 

Nithisdale escaped from the Tower, as did Wintoun.  Derwentwater and Kenmure were 

beheaded on Tower Hill.62   

                                                 
60 State Trials, 15: 761,779-783, 796, 831, 833-4; Articles of Impeachment of High Treason exhibited 
against James Earl of Derwentwater, William Lord Widdrington, William Earl of Nithisdale, George 
Earl of Winton, Robert Earl of Carnwath, William Viscount Kenmure, and William Lord Nairn (1715), 
331-332.  This latter pamphlet states that in addition to proclaiming the Pretender, the rebels seized public 
money in his behalf, and induced some ministers of the Church of England to preach in his favor.   
61 Ibid., 332. 
62 State Trials, 15: 770, 800-803, 817, 874. 896.  Both Derwentwater and Kenmure went to their deaths 
proclaiming their allegiance to the Catholic Stuarts as their rightful sovereigns. Kenmure claimed to have 
been a Protestant; Derwentwater was Catholic.  According to Kenmure, his only crime was taking up 
arms, not the misplacement of his allegiance.  Both men believed they were honoring the ancient 
constitution and the divine right of kings.  Derwentwater went so far as maintain that he only confessed in 
order to gain the king’s mercy.  He evidently believed that his actions were entirely justified.  “We all 
know James II. Was our Right and Lawful King, to whome, his Right Heirs and Successors (which James 
III. is) the Nation swore Allegiance, and in the same Oath did swear, they believed it damnable, impious 
and heretical to believe that Princes may be deposed by their Subjects.”  The Reasons Why I James Earl 
of Derwentwater thought I might have given Scandal to the Good People of England, by Pleading Guilty 
at My Tryal (n.p., n.d.).  See also The Speech of James Earl of Derwentwater, who was Beheaded on 
Tower Hill, for High-Treason against his Majesty King George February 24th, 1715/16 (London: Samuel 
Crouch and Andrew Bell, 1716), 4-5; A True Copy of a Paper written by the Lord Viscount Kenmour, and 
Deliver’d into the Hands of a Friend Feb 24, 1715/16  (London, 1716).  There was at least one instance 
of individuals who were impeached on the basis of other statutes.  In 1689/90 James earl of Salisbury and 
Henry earl of Peterborough were impeached “For departing from their Allegiance, and ‘being reconciled 
to the Church of Rome…’”  The government used the anti-Catholic statutes 23 Eliz., c. 1 and 3 Jac. 1, c. 
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As indicated, the greater extensions of the definition of treason occurred in the 

impeachments of crown ministers and other government officers.  The opponents of 

these men in Parliament often tried to include some form of charge under 25 Edw. 3.  

Clarendon’s case is a good example of this tactic.  In the case of Henry Viscount 

Bolingbroke in 1715, his enemies impeached him under the adhering branch of the 

statute, but extended the scope of the crime through the overt acts of which they 

accused him.  Bolingbroke, a secretary of state and Privy Counselor, was charged with 

such acts as secret negotiations with France, with which England was at war, at the 

expense of England’s alliance with the Dutch, of disclosing the queen’s instructions to 

her ambassadors to the French and of supporting the claims of the French to the Spanish 

throne.63  Bolingbroke was a Tory and his party had wanted to end the war with France.  

The viscount, in trying to accomplish this, had provoked the Whigs, who favored 

continuation of the war.  More to the point, the Whigs attacked members of the old 

government suspected of having Jacobite sympathies.64  They impeached him after the 

succession of the Hanoverians, which had brought the long-term resurgence of their 

party.  The charges against Bolingbroke clearly used actions he had carried out in 

performance of his office as a means to end his influence in national affairs.  He 

apparently was not accused of betraying troops strengths or other strategic information 

                                                                                                                                               
4 against the two.   After they spent nearly two years in the Tower through various prorogations of 
Parliament, they were discharged and nothing came of the charges.  State Trials, 12: 1234-1238.        
63 State Trials, 15: 994-1001. 
64 Lord Bolingbroke, Letters to Sir William Windham and Mr. Pope by Lord Bolingbroke, ed. Professor 
Henry Morley (London, Paris, New York & Melbourne: Cassell & Company, Limited, 1889), 8-9; Bodet, 
The Meaning of Treason in Seventeenth Century England, 267.  Also under attack for treason were James 
duke of Ormond and the earl of Oxford.  State Trials, 15: 1007-1014, 1045-1196.   
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of that type to the French.  In any case, in order to avoid a trial, Bolingbroke escaped to 

the Continent and was attainted by Parliament and stripped of his peerage.  On the 

Continent, he allegedly became secretary of state to the Pretender.  Eventually, he was 

pardoned, although he never regained his title.65   

In other cases, there seems to have been no effort to apply the provisions of 25 

Edw. 3.  It is possible and even likely that the impeaching members of Parliament 

would have argued that all of the alleged acts endangered the king.66  But at times, the 

allegations were included in distinct articles, as if they were considered separate species 

of treason. Despite the caution at the time of the earl of Strafford’s trial that his charges 

were not to serve as precedents for the future, occasionally they did appear in later 

impeachments.  As we have seen, the articles against Lord Chief Justice Scroggs 

contained little that could have been interpreted as treason under the 1352 act.  

Subversion of the fundamental laws and the effort to introduce popery and tyranny, as 

independent charges, were similar to those made against Strafford.  Despite the 

admonition regarding Strafford’s case, one member of the Commons actually cited it as 

                                                 
65 Bolingbroke, Letters, 10-12, 16-17.  For the attainder see 1 Geo. 1 stat. 2, c. 16 in The Statutes at Large 
From the Twelfth Year of Queen Anne, to the Fifth Year of King George I, (London, 1764), 13: 213-214.   
According to another defense of Bolingbroke, regarding the making of peace with France,  
If this is the real State of the Case, the ill Consequences of the Treaties, are not so properly to be laid to 
the Account of the Ministres concern’d in making it, as of the Enemies who oppos’d it; when Affairs 
were brought to such as Crisis, there was a Necessity of determining one Way or other; and if the 
Transactions were assur’d of the Measures us’d to obstruct their Designs, some allowances ought to be 
made, even in Point of Resentment.  They had gone so far, that there was an Impossibility of retreating 
with any Honour; and the security given by France, for the Performance of their Promise, might be 
reckon’d a sufficient to proceed.  The Case of the Right Honourable The Lord Viscount Bolingbroke, 2nd 
ed. (London: J. More, 1715), 10-11.  This author also denies that Bolingbroke had any “attachment” to 
the Pretender.   
66 Thus, Oliver St. John argued during the proceedings against Strafford that attempting to alienate the 
king from his people constituted compassing.  State Trials, 3: 1491-1492. 
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precedent for this case.67  The same is true of the accusation that Scroggs attempted to 

alienate the king from his people “and set up a division between him and them.”68  As 

indicated earlier, however, there was much discomfort with these articles, and much 

debate, and ultimately Scroggs was released.   

The same was true of the earl of Danby, the Lord High Treasurer of England, 

who was impeached in 1678.  He, too, was attacked for allegedly negotiating peace with 

France.  The charges included among other things that Danby “hath traitorously 

encroached to himself Regal Power, by treating in matters of peace and war with 

foreign ministers and ambassadors, and giving instructions to his majesty’s 

ambassadors abroad, without communicating the same to the secretaries of state, and 

the rest of his majesty’s council, against the express declaration of his majesty and his 

parliament.”69  The articles also accused Danby of subverting the government and 

introducing tyranny.  In a charge very reminiscent of one against Strafford, Danby was 

accused of misusing crown monies in order to raise a standing army.  The impeachment 

also alleged that Danby attempted to alienate the king from the people.70  Danby 

himself called the charges what they were: the same sort of accumulative treason of 

which Strafford had been accused.71  But this was not 1640, and people were aware of 

the dangers such accusations posed.  Although Danby languished in prison for years (in 
                                                 
67 That was Sir Francis Winnington.  State Trials, 8: 201-202.  For Strafford’s charges, see State Trials, 3: 
1385-1387, 1418-1419.  
68 State Trials, 8: 197-201. 
69 State Trials, 11: 621-624.  The charge of encroaching the royal power was similar to the medieval 
accusation of accroaching or usurping the royal power.  It was a serious political charge, but it had 
usually, although not always, appeared as an additional crime or to exacerbate treason charges, rather 
than as a treason itself.  See Bellamy, Middle Ages, passim.     
70 State Trials, 11: 621-626. 
71 State Trials, 11: 631. 
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fact, his case is more significant for the procedural problems it raised), he, like Scroggs, 

never came to trial.72  In general, because impeachments seem not to have been 

intended to serve as precedents outside of Parliament, and because the charges were 

frequently controversial and problematic and inapplicable to anyone but great men, 

these cannot be considered extensions of scope with broad impact.        

Actions by Parliament that helped to define treason also included attainders. 

There were few parliamentary attainders in the years 1660-1715, and fewer still that 

extended the scope of treason.  There were several acts of Parliament that did nothing 

more than threaten to attaint individuals who had fled if they did not surrender.  These 

included the attainders of Bolingbroke and James duke of Ormonde.73  The attainder of 

the regicides in 1660 did contain language condemning the subversion of the 

fundamental laws and asserting that no one, including Parliament, had the power to 

coerce a king.  But, in fact, the attainder was for compassing the king’s death, the basis 

upon which the government tried the regicides.74  There was also an act in 1665 

threatening to attaint Thomas Dolman, Joseph Bampfield and Thomas Scott (whose 

father was an executed regicide) if they did not surrender themselves.  The act accused 

them of adhering to the Dutch during the second Dutch war.  The statute did contain 

what could be considered a declaration of treason: it stated that any English subject who 
                                                 
72 The Lords refused to commit Scroggs to the Tower; they also declined to ask the king to suspend him 
from his duties.  Lords’ Journals (hereinafter referred to as LJ), 13: 736-738. 
73 1 Geo. 1 stat. 2, c. 16 and 1 Geo. 1 stat. 2, c. 17 in Statutes at Large, 13: 213-214.  Also in this category 
was the the act against George earl of Marischall, William earl of Seaforth, James earl of Southesque and 
James earl of Panmuir and others: 1 Geo. 1 stat. 2, c. 42 in Statutes at Large, 13: 283.  Additionally, there 
are attainders that contain no detail such as those of John earl of Mar and others: 1Geo. 1 stat. 2, c. 32 and 
Thomas Forster and William Mackintosh: 1 Geo. 1 stat. 2, c. 53 in Statutes at Large, 13: 275, 306.  
Included here would be the attainder of the Duke of Monmouth in 1685: 1 Jac., c. 2.   
74 12 Car. 2, c. 30. 
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served in the Dutch armed forces would be attainted of treason.  This was a fairly 

limited declaration and did not extend the definition of adhering very far.75  Sir John 

Fenwick’s attainder in 1696/7 contained no declaration of treason; it simply confirmed 

that Fenwick was guilty of compassing the king’s death and adhering to the king’s 

enemies.76 

The one attainder that did contain what could be considered a genuine 

declaration of treason was that of the Young Pretender in 1701.  According to the act, 

“if any of the Subjects of the Crown of England…shall within this Realm or without 

hold entertain or keep any Intelligence or Correspondence…with [the Pretender or his 

adherents] or shall by Bill of Exchange or otherwise [knowingly pay sums of money to 

the same] such Person so offending being lawfully convicted” is a traitor.77  This was 

indeed an extension of scope, although, not an entirely novel one.   

Parliament expended a good deal of time and energy debating the declaration of 

treason by means of both impeachment and attainder, and the discussions were more 

important for their assertions of Parliamentary power and privileges than for the 

extensions of scope they involved.  As a rule, adhering to statute was the only effective 

means for a successful impeachment.  Instead, the more far-reaching changes in scope 

developed by means of general legislation and judicial construction.    

 

 

                                                 
75 17 Car. 2, c. 5. 
76 8 & 9 Gul. 3, c. 4. 
77 13 & 14 Gul. 3, c. 3. 
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General Legislation 

Frequently, at the beginning of new reigns, Parliament repealed the treason 

legislation of the monarch’s predecessor.  While in 1660 Charles II was not treated as a 

new monarch, but a restored one, his reign having begun upon his father’s death, the 

practice was continued at the Restoration.  In fact, the process began before 1660 when, 

by the act of 11 October, 1659, all acts, legislation and ordinances passed from April, 

1653 to May, 1659 were nullified.78  While the 1352 act, was, of course, still in effect, 

fairly quickly, new treason legislation also followed.  13 Car. 2, c. 1, passed in 1661, 

immediately extended the scope of the law.  In addition to compassing the king’s death, 

compassing to maim, wound, imprison, restrain or depose the monarch all became 

statutory treasons.  Additionally, the act specified that conspiracy to levy war, or to 

induce a foreign power to invade England or its dominions were also treason.  The 

statute was therefore concerned primarily with securing allegiance and military power 

to the new king.  These were not new extensions of scope; they were certainly not new 

legislatively.  The act was similar to some of the provisions of 13 Eliz., c. 1, which was 

passed in 1571.79  But the Elizabethan act expired upon the queen’s death, and so to call 

some of these crimes treason (barring judicial construction) required a new statute.  

Like the Elizabethan law, the 1661 act expired with the death of the monarch in whose 

reign the statute was passed.80   

                                                 
78 Act of 11 Oct., 1659 in Acts and Ordinances of the Interregnum, 2: 1351-1352. 
79 The new act expressly referred to the virtues of the Elizbethan law. 
80 Hale, Pleas of the Crown, 131; 13 Eliz., c. 1.  The statute of Charles II was effective “after the four and 
twentieth day of June in the yeare of our Lord One thousand six hundred sixty and one during the naturall 
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Also like its predecessor, the 1661 act made it possible to use a defendant’s 

words as evidence.  In fact it essentially required words as proof.  The expressed reason 

for passing the act was that “the growth and increase of the late troubles & disorders did 

in a very great measure proceed from a multitude of seditious Sermons Pamphlets and 

Speeches dayly printed and published with a transcendent boldness defaming the person 

and Government of your Majestie and your Royall Father.”  The law provided that 

“Printing Writing Preaching or Malicious and advised speaking” if proven by two 

“lawfull and credible Witnesses” was sufficient evidence to convict.81  The statute 

broadened the means by which the authorities could prove treason.  The writing or the 

preaching of the words became the overt act to prove treason.82   

The wording of this statute implied that it was primarily concerned with treason 

by words and the courts generally applied it with that in mind.  For example, Gerald 

Bodet cites a case from Keyling’s Reports in the course of which the judges met to 

discuss the points of law involved.  The charge they considered was conspiracy to levy 

war against the king, which was treason according to 13 Car. 2, c. 1, but not according 

to the letter of 25 Edw. 3.  Nonetheless, the judges decided that the 1661 act was not 

applicable “because no evidence of the conspiracy, by printing, writing, or preaching, 

could be had.  They thus resolved upon constructive treason of [25 Edw. 3], feeling that 

                                                                                                                                               
life of our most Gracious Soveraigne Lord the King (whom Almighty God preserve and blesse with a 
long and prosperous Reigne)…”    
81 13 Car. 2, c. 1. 
82 According to an anonymous seventeenth-century author, “To compass the death and destruction of the 
King by words…doth not create any new treason but declares that words shall be a sufficient overt act, of 
compassing the death of the King which is Treason by 25. Edw. 3.”  “A Short disquisition of high treason 
upon the subject of Mr. Sydney’s case,” BL, Stowe MS. 376 f. 142v.  More will be said on this subject in 
Chapter Three in the discussion of the rules of evidence. 
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the ‘best and safest way to proceed against them, was to indict them for 

compassing…the death of the King, and to lay the meeting, consulting, and agreeing to 

levy war as one overt act.’”83  The 1661 act was not frequently invoked because the 

judges were more comfortable with the 1352 act, and because there was a six-month 

time limit for initiating prosecutions under the provisions of the 1661 act.84   

The broadened definition of treason according to 13 Car. 2, c. 1 was clearly 

detrimental to the defendant and beneficial to the government, but it was, at least 

theoretically, partially offset by the two-witness requirement, which was particularly 

important with something as fleeting as spoken words.  This and the six-month rule 

were, also theoretically, significant protections.  But the use of 25 Edw. 3 when the time 

limit was a problem nullified those protections.  And the renewed use of words as 

evidence was another extremely significant roadblock in the halting trend toward 

liberalization of common law procedure.  As Small points out, the use of spoken words 

made it possible for any two “scoundrels” to collaborate in claiming that a third party 

spoke treason.85   

There were some prosecutions based on the 1661 act, mainly for spoken words.  

The law reports contain an account of the prosecution in the early 1660s for 

compassing86 of one Alcocke, who allegedly spoke the words, “The King is a Bastard, 

his Mother is a Whore, he is gone to convey the Whore out of the Kingdom, (the King 

                                                 
83 Bodet, “The Meaning of Treason in Seventeenth-Century England,” 177-178. 
84 Small, “To Kill by Forms and Subtleties of Law,” 95.  
85 Ibid. 
86 Joseph Keble, Reports in the Court of Kings Bench at Westminster, from the XII to the XXX Year of the 
Reign of our Late Sovereign Lord King Charles II. (London, 1688), 1: 231. 
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being then gone to leave his Mother at Portsmouth, in order for her Transportation to 

France) but may come short home, if I meet him I will kill him.”87  The court agreed that 

if these words were indeed spoken, they constituted treason, but as it turned out, “the 

Witnesses were of ill Fame, and inhabiting in a Scandalous Part of the City, where the 

Defendant had oftentimes disturbed them, being four or five, and some of them Women 

of ill Fame; and it being proved that they had conspired to rid him out of their Way, the 

Jury found him Not guilty.”88 

The government was considerably more successful in other cases.  In 1661 John 

James, a member of a radical Protestant sect known as the Fifth Monarchy Men, was 

accused of treason under 13 Car. 2, c. 1 for words he had preached at a conventicle 

meeting “against his majesty’s royal person.”  Specifically, James was indicted for 

compassing, “endeavouring” to levy war against the king, and for “endeavouring a 

change of the government.”  He had, in his speech, called the king a tyrant, implied that 

he, James, and his “saints” would have power again (as they had had during the 

Interregnum, he implied), and “that the death and destruction of the king drew very 

near.”89  In this case, the jury considered the witnesses sufficient in number and quality, 

                                                 
87 Creswell Levinz, The Reports of Sir Creswell Levinz, KNT. Late One of the Judges in the Court of 
Common Pleas at Westminster…,  1: 57.  According to Keble, the words were, “The King was a Bastard, 
the Queen was a Whore, and he is gone to carry the Whore his Mother out of the Land, and I hope he will 
come short home; but I will kill him if I can when he comes back, wherever I meet with him.”  Keble, 
Reports, 1: 231. 
88 Levinz, Reports, 57. 
89 State Trials, 6: 67-74.  Fears about the Interregnum were clearly influencing the tenor of these 
prosecutions.  The Attorney General, Sir Jeoffry Palmer, “reviewed the 20 years troubles that had passed 
over our heads in these nations; and that the vessel of this commonwealth had been beaten and blown 
upon the waves and billows of a tempestuous raging sea being almost broken to pieces, “ but for the 
Restoration of Charles II.  “Then he observed that the beginning of our sorrows was by the seditious 
preaching of some discontented ministers in this nation, and about this city.  Then he told them how much 
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because James was convicted and executed.90  This statute was useful enough when the 

time limit could be satisfied, but when that requirement could not be met, the 

government was forced to resort to words as the overt act to prove compassing under 

the 1352 act. 

There were relatively few statutes passed in the late Stuart period that dealt 

directly with the monopoly of ecclesiastical affairs.  James I had confirmed 27 Eliz., c. 

2 (in 1 Jac. 1, c. 4), and this was the statute under which most priests were prosecuted 

(and a number executed) for religious treason after 1660.91  According to 27 Eliz., c. 2, 

it was treason for any native-born, Rome-ordained Catholic cleric, Jesuit or otherwise, 

to come to, or remain in England.  The same act made a general accusation that Jesuits 

and other priests, English or not, were fomenting rebellion and encouraging the queen’s 

subjects to “withdrawe…from their due obedience to her Majestie.”92  It is clear, 

                                                                                                                                               
care the law had taken for the preservation of his majesty’s person and government; and that it was as 
much treason in the heart, as in the act, ‘Mens rea facit reum.’”  Ibid., 77.  
90 State Trials, 6: 84, 104.  In the cases of Alcocke and James, the words were evidence.   Both men had 
allegedly threatened the king’s life, clear cases of compassing, for which the words were the evidence, or 
overt act.  There were other such cases.  For example, William Stayley was tried at King’s Bench in 1678 
for compassing for having called the king a heretic and for threatening the king’s life.  He was convicted 
and executed.  Ibid., 1502-1511; Calendar of State Papers Domestic (hereinafter referred to as CSPD) 
1678, 523, 541.  Mary Pressicks appears to have been prosecuted under the act in one of the Popish Plot 
trials, but she was acquitted.  State Trials, 7: 1161-1182.  Given the high conviction rate in cases of 
treason, the acquittals of Alcocke and Pressicks might indicate a certain nervousness on the part of the 
courts and of juries to convict for spoken words. 
91 3 Jac. 1, c. 4, which made it treason to withdraw one’s obedience from the king of England and bestow 
it on the pope, or to help or encourage anyone else to do the same, was employed on relatively rare 
occasions. 
92 Jacobean statutes reiterated the treatment of native Jesuits and priests who came to England.  In 
addition to 27 Eliz., c. 2, 23 Eliz., c. 1 also continued in effect in the seventeenth century.  1 Jac. 1, c. 4  
perpetuated it, and then 3 Jac. 1, c. 4 essentially repeated it.  The statute labeled as traitors anyone who 
lured another away from obedience to the crown or to the Church of England.  It particularly aimed at 
preventing conversions to Catholicism and was no doubt mainly directed at priests.  But it also made it 
treason to be the one who converted as well.  However, 27 Eliz. seems to have been the preferred statute 
for prosecuting priests.  This was further reiterated during the Interregnum by the Ordinance of 19 Jan. 
1653/4.   
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however, that the authorities felt some discomfort about executing priests for doing 

nothing more than carrying out their offices.  In some of the Popish Plot trials, wherein 

the defendants were priests and the charges involved plans to kill the king, the 

government made a special point of stressing that the defendants were not indicted 

simply for being priests, but for various sorts of plotting against the crown.  For 

example, in the trial in 1678 of William Ireland and several other priests,93 the 

prosecution told the defendants specifically that they were not to be prosecuted under 

27 Eliz. so they could not consider themselves martyrs.  Rather they were charged with 

the far more heinous crime of conspiring the king’s death: “And though it be High 

Treason by the statute of 27 Eliz. for men of that profession [priests] to come into 

England; yet these men are not indicted upon that law, or for that treason: this I take 

notice of to you, for the prisoners sake, that they should not fancy to themselves they 

suffered Martyrdom for their Religion…”94   

Indirectly, the authority of the crown in religious matters and, directly, 

allegiance to the dynasty were at the heart of a number of other statutes passed in the 

later Stuart period.  In 1688/9, in the course of the Glorious Revolution, the Catholic 

king,James II, was deposed and his Protestant daughter and son-in-law, Mary and 

William of Orange were installed on the throne.95  From that time until the mid 

                                                 
93 Also see Kenyon, The Popish Plot, passim, for the backgrounds of these men.  Some were Jesuits, one 
was a Benedictine, and one was a lay brother.  And see CSPD 1678, 431, 696, 826. 
94 State Trials, 7: 89. 
95 Mary, James’s daughter by his first wife, Anne Hyde, was heir presumptive to the English throne.  
However, James had remarried, and his second wife, Mary of Modena, like James himself, was a 
Catholic.  All had seemed well for a Protestant succession when, in 1688, Mary of Modena gave birth to a 
son, who would, inevitably, be raised a Catholic.  This, and James’s clear intention to institute religious 
toleration of Catholics and to promote them in the government and the military, prompted influential 
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eighteenth century, the English and (after 1707) the British crown had to contend with 

threats from the Jacobites, who sought a restoration of the Catholic Stuarts.   Most of 

the remaining treason acts of the later Stuart period dealt with three issues: the 

succession, the related problem of James II and his offspring, and the war with France.  

The French, out of self-interest and to a much lesser extent for religious reasons, 

supported James and his ilk. Louis XIV gave shelter and aid to James and his family 

and allowed them to create a court-in-exile at St. Germain.  The first category of 

legislation, the succession statutes, included 13 & 14 Gul. 3, c.6; 1 Anne stat. 2, c. 21; 4 

& 5 Anne, c. 20; and 6 Anne, c. 41.  The primary provisions of these laws aimed to 

secure the Protestant Stuarts and then the Hanoverians on the throne.  To interfere in the 

succession in any way, either by force or by proclaiming anyone else king, was treason.  

Thus, most of these acts included provisions regarding written words aimed at any such 

proclamations.  Provision to protect the Protestant succession began with ensuring the 

safety of Princess Anne, first in line to succeed William III.    The statute 13 & 14 Gul. 

3, c. 6 declared it treason to compass her death or interfere in her right to inherit the 

throne.96  The 1352 act had prohibited compassing the death of the monarch’s eldest son 

and eldest unmarried daughter, but had said nothing about a sister-in-law, which was 

Anne’s relationship to William.  However, the second and third succession acts of 

                                                                                                                                               
people in Church and State to invite William III to invade England, something William was eager and 
ready to do.  There are many accounts of these events.  For two, see J.P. Kenyon, Stuart England, 2nd ed. 
(London: Penguin Books, 1985), 244-269; David Ogg, England in the Reigns of James II and William II 
(Oxford: At the Clarendon Press, 1955), 195-221.      
96 Princess Anne, the Protestant daughter of the deposed and exiled Catholic, James II and next in line 
after William III, had given birth many times, but none of her offspring lived to succeed her.  Therefore 
provision had to be made for the succession of the Hanoverians, a German family descended from a 
daughter of James I. 
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Henry VIII, did provide such protection for Henry’s successors, including those who 

might not have been his offspring.  The acts left room for Henry to settle the succession 

himself in the event his children left no heirs and made it treason to interfere in the 

process.97 

During Anne’s reign, Parliament continued to protect the Protestant succession 

with such statutes as 1 Anne stat. 2, c. 21 in 1702 and 4 & 5 Anne, c. 20 in 1705.  The 

first act reiterated that interference in the succession by any overt act was treason.  The 

second law included provisions against the writing or printing of treason: to set down in 

words that Anne was not the lawful queen or that anyone else had a better right to the 

throne was treason.  In a notable change from the Henrician statutes, which had 

confirmed the succession declared in Henry’s will, and hence his right to choose his 

heirs, and as a sign of the times, this act made it treason to deny in writing or print that 

the monarch, along with Parliament, had the right to decide the succession (i.e., to deny 

“that the Kings or Queens of England with and by the Authority of the Parliament of 

England are not able to make Laws and Statutes of sufficient Force and Validity to limit 

and bind the Crown of this Realm and the Descent Limitation Inheritance and 

Government thereof”).  The act also made it clear that upon the death of the queen, 

royal officers, including Privy Councilors, who refused to have the correct heir to the 

throne proclaimed king or queen were guilty of treason.  Presumably, this was a 

                                                 
97 28 Hen. 8, c. 7 and 35 Hen. 8, c. 1. 
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variation on the provisions prohibiting interference with the succession and was a way 

of ensuring the loyalty of any government official with Jacobite leanings.98 

For the most part the succession acts also contained references to the exiled 

Stuarts, for obvious reasons.  At the same time that it was prohibited to deny the claims 

of the Protestant branch of the family, it was also forbidden to assert that their Catholic 

relatives were the rightful kings.99  In addition, 9 Gul. 3, c. 1 (1697/8), forbade English 

subjects from corresponding with or giving money to James II or his adherents.  The 

attainder of the Young Pretender, the act 13 & 14 Gul. 3, c. 3, also contained a broader 

treason provision that prohibited English subjects, whether they were in England or out 

of the realm, from either corresponding with or sending funds to the Pretender or any of 

his adherents.   

Finally, there were the statutes that prohibited certain kinds of dealings with 

foreign enemies. These were of course aimed primarily at France.  William III, who was 

also governor of the Dutch Republic, had taken the English throne in 1689 in part 

because he was preparing for war with Louis XIV, and he wanted to ensure that he 

would have a friendly England at his back, with its resources at his disposal.100  7 & 8 

Gul., 3 c. 27 (1695/6); 9 Gul., 3 c. 1 (1697/8); 1 Anne stat. 2, c. 20 (1702); 2 & 3 Anne, 

c. 17 (1703) and 3 & 4 Anne, c. 5, 13 (1704) all related to this situation.  7 & 8 Gul., c. 

27 declared that in order to prevent “Traiterous Correspondence & Commerce” with the 

                                                 
98 A similar act was passed to include Scotland in the wake of the Union.  It was 6 Anne, c. 41. 
99 1 Anne stat. 2, c. 21 did not have such a provision, but 4 & 5 Anne, c. 20 did, as did the act for 
Scotland, 6 Anne, c. 41. 
100 In the period covered here, England fought two wars against France: The War of the League of 
Augsburg or King William’s War (1689-97) and The War of the Spanish Succession (1701-1713). 
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French, it was treason in the course of the war, for English subjects to return to England 

or its dominions from France or its dominions without the king’s permission.101  Most 

likely, this was intended to prevent malcontents and spies from entering England and 

sending intelligence back to France.  During the brief peace with France, Parliament 

passed the most comprehensive of these statutes, 9 Gul. 3, c. 1, which dealt with 

Englishmen who had fought for France or for James II in the late conflicts.102  Those 

who had gone to France without leave, or who had fought for France or for James II, 

were prohibited from returning to England without royal permission.103  The expressed 

aim of the statute was to prevent these men from becoming a fifth column in England: 

there was fear that they would return and conspire against the king from within the 

country.104  The act also gave notice to those who had already returned, to leave 

England upon pain of treason unless they obtained a license to stay.  Finally, in what 

seems to be an original provision, the act made it treason to accept a pardon or an 

English or Irish title from James II, and for those who had already done so, it was 

treason to refuse to renounce them.   

                                                 
101 Oddly, although several of these statutes mention “correspondence” with France, they do not expressly 
prohibit letter writing, for example.  The only real prohibitions against “correspondence” as we 
understand the word, applies to the Pretender and his adherents.  Presumably 25 Edw. 3 would have 
covered writing to or communicating with the French in a traitorous manner.   
102 We have already seen that this statute prohibited correspondence with James II or giving him funds. 
103 According to the Lord Chief Justice in Boucher’s Case, this was on the surface a novel treason, but in 
fact, “This treason, though it seems, and is new in the form, yet it is compounded of an old treason, 
known in the ancient law of the kingdom, which is, that of adhering to the king’s enemies.  For what can 
be thought of those who, in time of war, shall abandon their own country, be harboured and protected in 
any enemy’s country, for being of an interest inconsistent with, even repugnant to that of their own?”  
State Trials, 14: 987.   
104 Also according to the Lord Chief Justice in Boucher’s Case, the statute was passed as a direct result of 
the Assassination Plot of 1696.  Some of those involved had fled to France or were there already, and 
there was fear that after the peace made with France in 1697, some of these men would return to England 
and carry on with their plotting.  State Trials, 14: 986.  
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During Anne’s reign the country resumed the war with France, and Parliament 

passed additional statutes dealing with foreign enemies and the threats they posed. 

Several of these statutes were aimed at preventing treason in the armed forces.  Acts of 

1702, 1703 and 1704 forbade any soldier or officer serving abroad or at sea from 

corresponding with, giving advice or intelligence to or having any other such dealings 

with the enemy or with rebels without express permission.105  Presumably, this was 

another variation on adhering to the king’s enemies, but with an emphasis on soldiers 

who might be tempted to defect to France or to the service of the exiled Stuarts.  Lastly, 

Parliament passed in wartime a similar statute to 9 Gul. 3, c. 1.  It also contained 

provisions regarding English subjects who went to France or who served in the French 

military.  Such subjects were forbidden to return to England without royal license, and 

those who did return were ordered to leave.  And any who, after 25 March 1705, 

voluntarily took ship for France or its dominions, again, without royal leave, were guilty 

of treason.  Also, the statute made it treason to send to France or its dominions “Arms 

Ordinance Powder Bulletts Pitch Tarr Hemp Masts Cordage Iron or Salt Petre.”106 

As indicated, these statutes were aimed at specific situations and there is no 

evidence either in the State Trials, or in the pamphlet literature that there were many 

prosecutions under their provisions, at least not in the years before 1715.  Some of them 

were temporary, as were their effects on English law.107  Some of Queen Anne’s 

                                                 
105 1 Anne stat. 2, c. 20, 2 & 3 Anne, c. 17, 3 & 4 Anne, c. 5, 7 Anne, c. 4.   The first statute applied only 
to England, and the second two to England and Ireland.  Two more statutes contained the same 
provisions, but extended them to Scotland as well: they were 7 Anne, c. 4 and 10 Anne, c. 13. 
106 3 & 4 Anne, c. 13. 
107 Stephen, A History of the Criminal Law of England, 2: 262. 
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statutes aimed at the military contained provisions for courts martial, and it is possible 

that there may have been such proceedings on the battlefields under these statutes, but 

there is no evidence of this in the sources examined for this dissertation.  The one 

exception appears to have been 9 Gul. 3, c. 1; there are in the sources at least two 

prosecutions according to its provisions. 

These were two cases in 1704 in which individuals who had left England for 

France were tried for returning without permission.  One case involved James Boucher, 

whom customs officers seized as he arrived in England in 1697.  He had long been in 

military service in France as a “gentleman of the horse and aid-de-camp to the late duke 

of Berwick.”  He had been in Ireland at the time of the Revolution and then had gone to 

France in 1694, also without royal leave.  Boucher pleaded guilty and received the usual 

sentence, although he was reprieved at the request of the Lords (he died in prison, 

possibly without divulging anything) because it was believed that he had information 

about a “Scots Plot.”  There evidently were fears about French agitation in Scotland.  In 

fact, the case is more interesting for the fact that Boucher became involved in a dispute 

between the two houses of Parliament over the privileges of each house and of the 

crown.  He had been in crown custody, but the Lords removed him so that they could 

question him.  The Commons argued that this impinged on the royal prerogative, but 

they were also concerned about their own privileges: if the Lords could simply remove 

a prisoner from the queen’s custody, could they not do the same when the Commons 

held a peer for trial?  The implication was that the Lords could use this newly 
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discovered power to interfere with or prevent the impeachment of government 

ministers.108 

There was a related case in the same year, which concerned David Lindsay, a 

Scot.  This case was also part of an investigation of the Scots Plot.109  Lindsay, like 

Boucher, had gone to France without permission and he had returned to Scotland, which 

was not a problem.  But he had then entered England, also without royal license.  For 

this, Lindsay was indicted under 9 Gul. 3, c. 1.  This case, like Boucher’s, had 

implications beyond enforcement of the Williamite statute.110  Lindsay’s lawyers denied 

calling into question the canon of Calvin’s Case, but they challenged the idea that 

Lindsay was subject to “so penal a law” as 9 Gul. 3, c. 1.  They argued that the Scots 

were not subjects of the queen as queen of England, but as queen of Scotland.111  In 

fact, the court agreed that it was at least arguable that English law might not bind the 

Scottish people when they were in Scotland.  But that was not the issue.  The point for 

the court was that Lindsay had been a long time resident of England, and was therefore 

subject to English law, including 9 Gul. 3, c. 1.  Ultimately, Lindsay was found guilty, 

although he, like Boucher, received a reprieve.  There is a boast in the State Trials in a 

note to this case that no one was executed for treason during Anne’s reign, although the 

                                                 
108 Sir John Holt, A Report of all the Cases Determined by Sir John Holt, Knt. From 1688 to 1710, during 
which Time he was Lord Chief Justice of England (London, 1738), 691-693; State Trials, 14, 937-988; 
Burnet, History of His Own Time, 5: 125-128. 
109 State Trials, 14: 937n. 
110 In fact, it is probably safe to assume that the Boucher and Lindsay cases were included in the State 
Trials, not for the importance of the statutes under which they were tried, but for their constitutional 
implications, which were apart from issues of scope. 
111 State Trials, 14: 987-1036. 
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editor corrects it.  It is nonetheless true that the numbers of prosecutions were 

apparently low in those years, certainly under the statutes passed in that same period.     

It is arguable that there was considerable extension of scope in the acts passed 

under William and Anne.  Treason by words, except in very specific situations, was no 

longer a statutory crime.  It did become treason to correspond with the Pretender and his 

followers.  The acts did not indicate that the correspondence was evidence of something 

else, such as compassing.  The writing of the words constituted the crime.  Most likely, 

if pressed, the judges would have ruled that this was a variation on adhering, or 

possibly, with construction, compassing.  There was case law to support this 

interpretation and that was generally the manner in which the government treated 

correspondence with France.  But simply taking the words as they are recorded in the 

statute books, deeming such correspondence treason appears to have been a statutory 

extension of the definition of the crime.  

 Lord Chief Justice Holt himself in the Boucher case theorized that prohibiting 

those in exile from returning to England without permission might be considered a new 

treason, albeit one clearly intended to protect the monarch from disaffected rebels.  And 

yet Holt dismissed the notion and instead construed the statute in this manner:  

This treason, though it seems, and is new in the form, yet it is compounded of an 
old treason, known in the ancient law of the kingdom, which is, that of adhering 
to the king’s enemies.  For what can be thought of those who, in time of war, 
shall abandon their own country, be harboured and protected in any enemy’s 
country, for being of an interest inconsistent with, even repugnant to, that of 
their own.112 
          

                                                 
112 Ibid., 987. 
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Once again, the English bench reasserted the centrality of the monarch in treason law, 

and the preeminence of the statute 25 Edw. 3.113  In fact, most of the important treason 

legislation in England had always been, and continued into the future to be, the securing 

to the crown to the greatest extent possible, the three monopolies of allegiance, war 

making and religious affairs.  The following section on constructive treason will 

demonstrate that this was also, to an extent, true of law making in the courts.  Since the 

most important constructive treasons were based on 25 Edw. 3 and that statute was not 

concerned with religious issues, the monopolies of allegiance and levying war are the 

primary issues.  

   

Constructive Treason: Treason Declared in the Courts 
 
 

                                                 
113 Blackstone apparently maintained that a statute of William III introduced the only novel treason of the 
later Stuart period.  He never specified that statute, but it is the only one that seems to fit his description.  
“This act was enacted to secure the Protestant succession to the throne, and for transferring the crown to 
the house of Hanover.  The statute was passed in the reign of William III, at the time when the son of the 
former king, James II, who had been compelled to abdicate his throne, claimed that throne under the title 
of James III, although only thirteen years of age.  To aid the claimant in any manner was termed high 
treason.”  Sir William Blackstone, Commentaries on the Laws of England, ed. William Hardcastle 
Browne (New York: L.K. Strouse & Co., 1892), 617.  There are two sections of the same statute that do 
seem to fit this description.  These are 13 & 14 Gul., 3, c. 3 and 13 & 14 Gul., c. 6.  The first section of 
the act, the attainder of the Young Pretender, does indeed prohibit any aid to the boy, but it does not 
specifically mention the Hanoverian succession (although it does in general discuss the various 
succession acts passed by Parliament).  The latter section of the act was directed against the Pretender, 
but it did not contain specific prohibitions against aiding him.  It does, however, enforce support for the 
Hanoverian succession.  In all likelihood, Blackstone was referring to the general declaration of treason 
contained in the attainder act.  He does not explain why this was a novel treason.  We have seen that there 
were three succession acts in the reign of Henry VIII that contained numerous treason provisions 
enforcing loyalty to the Tudor succession.  It may be that the new treason in the Williamite act was the 
prohibition against aid to a specific claimant to the throne.  However, we have seen precedent for this as 
well, in Interregnum legislation (act of 17 March 1648/9 and act of 12 August, 1651, Acts and 
Ordinances of the Interregnum, 2: 18-20, 550-551).  Presumably Blackstone did not recognize such 
legislation as authoritative for the purposes of precedent.  Nonetheless, these treasons had been seen 
before.    
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In 1678, the indictment of Edward Coleman, a Catholic who had been a 

secretary to Mary of Modena, the duchess of York and wife to the heir apparent, read in 

part: 

[Coleman] the 29th day of September in the 27th year of the reign of our said 
sovereign lord Charles the 2nd, of England, Scotland, France and Ireland king, 
defender of the faith, &c. at the parish of St. Margaret’s Westminster…falsely, 
maliciously and traitorously proposed, compassed, imagined and intended, to 
stir up, and raise sedition and rebellion within the kingdom of England, and to 
procure and cause a miserable destruction among the subjects of our said lord 
and king, and wholly to deprive, depose, deject and disinherit our said sovereign 
lord the king, of his royal state, title, power, and rule of his kingdom of England, 
and to bring and put our said sovereign lord the king to final death and 
destruction, and to overthrow and change the government of the kingdom of 
England, and to alter the sincere and true religion of God, in  this kingdom by 
law established; and wholly to subvert and destroy the state of the whole 
kingdom, being in the universal parts thereof well established and ordained, and 
to levy war against our said sovereign lord the king, within his realm of 
England…114 
 

Coleman was the first major defendant of the Popish Plot trials.115   The Plot, largely a 

fabrication, involved an alleged plan by Catholics to kill the king and his brother, the 

duke of York, and to return England to Roman Catholicism.   

Unfortunately for Coleman, letters were discovered, which were interpreted, 

especially in the atmosphere of fear that this witch-hunt engendered, as part of a plot to 

                                                 
114 State Trials, 7: 3-4. 
115 Burnet, History of His Own Time, 2: 43.  Apparently, Coleman was complicit in making himself a 
visible target.  According to Burnet, “I was told he was a clergyman’s son: but he was early catched by 
the Jesuits, and bred many years among them.  He understood the art of managing controversies, chiefly 
that great one of the authority of the church, better than any of their priests.  He was a bold man, resolved 
to raise himself, which he did by dedicating himself wholly to the Jesuits: and so he was raised by them.  
He had a great easiness in writing several languages; and writ many long letters, and was the chief 
correspondent the party had in England.  He lived at a vast expense, And talked in so positive a manner, 
that it looked like one who knew he was well supported.  I soon saw into his temper; and I warned the 
duke of it: for I looked on him, as a man much liker to spoil business, than to carry it on 
dexterously….He went about every where, even to the jails among the criminals, to make proselytes.  He 
dealt much both in the giving and taking of bribes.”  Ibid., 43-4.  
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change religion.  There was no mention in the letters of assassinating the king or the 

duke.  Coleman had written them to Father le Chaise, the confessor to Louis XIV.116  

The correspondence was indeed suspicious and indicated a general desire to alter the 

religious settlement of the country, but did that constitute treason?  It was not 

mentioned as a crime under either applicable treason act (1352 or 1661).117  The letters 

were especially important because the key witnesses in the case were perjurers who 

presented the court with questionable testimony, which made other evidence even more 

necessary.118  In one of the letters, Coleman seemed more preoccupied with protecting 

English Catholics from persecution than in subverting Protestantism.  Part of the 

problem, however, was that he concerned himself with political and international 

affairs, discussing Parliament as an impediment to the advancement of the Catholic 

duke of York as the best means of preserving Catholicism.  Further, Coleman feared 

that there would be pressure in Parliament to have England break its neutrality in the 

                                                 
116 See Mr. Coleman’s Two Letters to Monsieur le Chaise, the French King’s Confessor, with Monsieur le 
Chaise’s Answer to Mr. Coleman…First Printed in the Year, 1678. in State Tracts: Being a Collection of 
Several Treatises Relating to the Government. (London, 1693).  Hereinafter referred to as Coleman’s Two 
Letters.  
117 J.P. Kenyon speculates that Coleman may have been indicted under the 1661 act, while Gerald Bodet 
argues for the 1352 act.  It seems doubtful that the 1661 act could be employed against Coleman because 
the letters appear to have been written in 1675 or 1676, and the trial was in 1678.  The six-month rule 
could not be met.  It is thus unclear under which act he was tried.  Nonetheless, subverting the religious 
settlement was not mentioned in either statute.  Kenyon, The Popish Plot, 125; Bodet, “The Meaning of 
Treason in Seventeenth Century England,” 347. 
118 According to Burnet, one of the men, Titus Oates could not identify Coleman in court, despite the fact 
that he was implicating Coleman in the plot to kill the royal brothers.  Also, Oates failed to specify a date 
upon which Coleman had supposedly sent the assassins after the king.  Burnet, History of His Own Time, 
2: 165-6.  Coleman himself tried to point this out but to no avail.  At any rate, Oates had also provided the 
link between Coleman and the treasonous correspondence by testifying that he had read some of it when 
he was supposed to be delivering it.  State Trials, 7: 16-17.  The letters were the key evidence and this 
was all a jury predisposed to convict needed.  According to the Marquis of Worcester to the Marchioness 
upon Coleman’s conviction, “Mr. Coleman has this received his sentence.  His own letters were enough 
to condemn him…”  HMC Beaufort, 74.  
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Franco-Dutch war and side with the Dutch Republic, a Protestant country.  He therefore 

urged promoting the dissolution of the legislature and discussed the sums of money that 

would be required, presumably for influence peddling and bribes.  This was in part an 

attempt to solicit money from the French.119   

Far more incriminating was the second letter, in which Coleman seemed less 

concerned with protecting the immediate interests of English Catholics, and more with 

long-term changes.  This time Coleman wrote about “the Conversion of the three 

Kingdoms, and by that perhaps the subduing a pestilent Heresie.”  Once again, 

Coleman’s hopes lay with the duke of York and the French king.120  This certainly 

seems even more aggressive and presumptuous than the first note.  Still, how could a 

change in religion, which figured prominently in the indictment, be interpreted as 

compassing the king’s death?  The king himself required confirmation of the 

interpretation because he asked the judges of England to consider “whether it be not 

treason to endeavour to extirpate the religion established in this kingdom and to 

introduce the Pope’s authority by combination and assistance of foreign powers,” to 

which the judges answered, “the same is high treason.”121  Lord Chief Justice Scroggs 

reinforced this answer in his summation of Coleman’s case by stating that planning to 

subvert Protestantism in England constituted compassing the king’s death because 

Charles’s death would facilitate the change; regicide and/or foreign invasion were the 

                                                 
119 Coleman’s Two Letters, 137-143.  Coleman also urged the French to give Charles II money so that he 
could dissolve Parliament with no concern over their failure to vote supply. 
120 Ibid., 145-146. 
121 CSPD 1678, 471. 
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best, perhaps the only, ways to force Catholicism on the devotedly Protestant English 

people.122  On the strength of these charges, Coleman was convicted and executed. 

As indicated, constructions on 25 Edw. 3 were not the deadliest means in the 

late Stuart period for extending the definition of treason.  The straightforward charge of 

levying war against the king in the aftermath of rebellion garnered the government far 

more convictions and executions.  But generally, accused rebels were caught in the act 

of committing treason.  The most effective use of constructive treason was not in 

convicting large numbers of ordinary men (the unfortunate apprentices described at the 

beginning of the chapter notwithstanding), but in entrapping particularly annoying or 

dangerous political enemies.  Parliament had expanded scope with other statutes, but 

much of this expansion had had relatively limited effects.  For the most part, the 

authorities preferred indicting suspects using 25 Edw. 3. This often required 

construction in order to make the law fit the crime.  The 1352 act had the importance 

and permanence that other statutes lacked.  As Sir Edward Coke famously phrased it: 

“[E]xcept it be Magna Charta, no other Act of Parliament hath had more honour given 

unto it by the King, Lords spirituall and temporall and the Commons of the Realm for 

the time being in full Parliament then this Act concerning Treason hath had.”123  It was 

                                                 
122 State Trials, 7: 66.  “That which is plainly intended, is to bring in the Roman Catholic, and to subvert 
the Protestant Religion.  That which is by consequence intended, was the killing the king, as being the 
most likely means to introduce that, which , as it is apparent by his letters, was designed to be brought 
in.”  Ibid.  According to Francis North, Lord Guilford, “I remember it was Resolved [in Coleman’s case] 
that to goe about to Introduce popery into this kingdome by the assistance of forrein princes was Treason, 
and the Reason was the King being a protestant prince it could not be done without his destruction.”  
Lord Guilford, A Discourse of High Treason, BL, Add. MS 32518, I: ff. 123v-124.  In fact, Charles II 
was not as staunchly Protestant as many of his subjects.  He was a deathbed convert to Catholicism.  His 
brother was openly Catholic. 
123 Coke, Third Part of the Institutes, 2. 
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also economical in its language, which left a good deal of latitude for interpretation of 

its clauses.  And, unlike the 1661 act, for example, it had no time limits for initiating 

prosecutions.  This section examines some of the more controversial constructions of, 

primarily, the first clause of the 1352 act.  As was generally the case, the primary 

preoccupation in constructing treason was to ensure that the focus remained on 

protecting the monarch and his or her authority.   

 A word is needed here regarding the scope of treason as defined in the three 

main clauses of the 1352 statute, overt acts and constructive treasons.  Imagining or 

compassing the king’s death was the first branch of treason under the 1352 act.  The 

statute provided that an overt act was required to prove compassing; mere imaginings 

were not enough.  Often in the literature constructions on the compassing clause of the 

1352 act are considered extensions of the meaning of treason.  For example, 

compassing to depose the king was a common construction on compassing the king’s 

death that is often treated as a widening of the scope of treason.  Deposition of the king 

would most likely lead to his death, as it had for both Edward II and Richard II.  It was 

in fact used in the courts as an overt act to prove compassing the king’s death.  But is 

this a matter of evidence, rather than one of scope?  Was compassing to depose the king 

evidence of the crime, or was it the crime itself?  The actual treason was still 

compassing to kill the king, according to the statute.  But the only way to prove 

compassing was to find an action that proved an intention.  Thus, technically, 

constructions on the first clause of the statute were in reality extensions of the meaning 

of “overt act.”  It was a judicial declaration of the ways in which one could detect 
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treason.  To complicate matters, compassing to depose the king was also included in 

various statutes over the centuries, including the act of 13 Car. 2, c. 1.  In this case, it 

was among a number of treasons that also included compassing the king’s death.  But it 

was not used in reference to compassing the king’s death in that statute; it could 

therefore be interpreted as a separate crime.124  Here, it could be argued, compassing to 

depose the king became a true extension of the scope of treason.125     

 Matthew Hale exemplified the problem.  In his discussion of the medieval 

statutes, Hale points out that 21 Ric. 2, c. 3, like 13 Car. 2, c. 1 contained a provision 

that made compassing to depose the king treason.  But the actual wording of the statute 

never stated that the one crime was proof of the other: “It is ordained and stablished, 

That every Man, which compasseth or purposeth the Death of the King, or to depose 

him, or to render up his [Homage or Liege,] or he that raiseth People and rideth against 

the King to make War within his Realm, and of that be duly attainted and judged as a 

Traitor.”  Hale nonetheless interpreted this to mean that compassing to depose was 

implicit within the meaning of the 1352 act as an overt act or evidence to prove 

compassing the king’s death, as did many other legal authorities, for the reasons noted 
                                                 
124 If anyone should “within the Realme or without compass, imagine invent devise or intend death or 
destruccion or, any bodily harm tending to the death or destruccion maim or wounding imprisonment or 
restraint of the Person of the same our Soveraigne Lord the King or to deprive or depose him from the 
Stile Honour or Kingly Name of the Imperiall Crowne of this Realme” and such imaginings are expressed 
in printing, writing or speaking, it is treason.  The list of treasons also included conspiracy to levy war 
and conspiracy to incite invasion of England by a foreign power. 
125 Thus, both Patrick Harding (1689) and Lord Preston (1691) were indicted for compassing the king’s 
death by compassing his deposition.  Their overt acts were, respectively, enlisting and paying men to 
fight with the French against William and Mary; attempting to pass written military intelligence to the 
French in order to facilitate an invasion.  In Preston’s case, he was charged with both compassing and 
adhering for these acts.  In Harding’s case, the indictment was not “properly laid,” so the judges ruled that 
what should have been an act of adhering could also be considered compassing to depose and, therefore, 
compassing the king’s death.  Sir Michael Foster, Discourse on High Treason (1746?), 196-198; Holt, 
Reports, 676-678; State Trials, 12: 645-53, 645n-646n.      
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above.126  To make matters even more complicated, Hale argued that even while 

compassing to depose was evidence of the first clause of the statute, it, like compassing 

to kill the king, also required its own overt act.  On the other hand, Hale implied that 

there was a new treason in the act: “That compassing to levy war is made treason by the 

statute of 21 R. 2. whereas the levying of war only was treason by 25 E. 3.”127  Why 

was compassing to levy war not also implicit within the 1352 act?  In fact, the charge of 

compassing to levy war, like compassing to depose, was also used in the courts as the 

overt act to prove the first clause of the statute.128  It was a controversial construction on 

the compassing charge and the reasons for the controversy may explain why Hale was 

prepared to label it a new treason.     

 While there could be constructions on other statutes, for the purposes of this 

dissertation, constructive treason will be considered interpretive extension of the 

offenses defined in 25 Edw. 3.  This is the manner in which it has usually been treated 

by both contemporaries and by historians.  After all, particularly in the case of 

compassing, by the words of the 1352 law, there could be no crime without an overt act 

to prove it.  So in effect, the overt act, the evidence of the compassing, became the 

                                                 
126 Hale, Pleas of the Crown, 110-11.  Justice Holt agreed.  In Patrick Harding’s case in 1689, the judges 
of England ruled that, “Patrick Harding was guilty of High Treason, within the Clause of the Statute, for 
compassing the Death of the King; it being found…that the said Patrick Harding, to the Intent to depose 
the King and Queen, and deprive them of their Dignity, etc. did for Money hire, list, etc. and an Intent to 
depose the King (proved by an overt Act) hath been always taken to be within the Clause of compassing 
the Death of the King.”  Holt, Reports, 677-8.  
127 Hale, Pleas of the Crown, 111. 
128 Ibid., 122-123. 



 

 102 
 

 

crime itself.  As Francis North, Lord Guilford stated, “For the imagination of the heart, 

being manifested by overt act, is the treason.”129   

 The remainder of this chapter will concentrate on two of the more controversial 

constructions of the most oft-construed clause: compassing the king’s death.  These 

constructions involved variations on the meaning of “overt act” under 25 Edw. 3.  They 

were treason by words and conspiracy to levy war.      

       

Compassing the King’s Death 
 

Compassing was considered the gravest offense of the three major treasons in 25 

Edw. 3.  In no other case was the king more directly threatened.  Better yet for the 

government, it could be construed to include many activities.  The most obvious 

evidence of compassing was plotting to kill the monarch, or actually making an attempt 

on his or her life.  But, as we have seen, there were other actions that could lead to the 

king’s death, and which could serve to prove the intent to kill him.  Lord Guilford 

defined constructive compassing thus: 

Interpretative [compassing] is going about that which by plaine consequence 
will prove the destruction of the King. 

 
…[H]e that looks to that end as all Men doe who goe about to Imprison, depose, 
or fight against the King, which Immediately and Manifestly tend to his death 
and destruction doth as much compass and Imagin the death of the King as he 
that goeth about it directly…in one case the thing is to be done presently in the 
other case the same thing is to be done, tho it be to be done by degrees.130 
  

                                                 
129 Guilford, A Discours of High Treason, f. 121. 
130 Ibid. 
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Sir Michael Foster in the mid-eighteenth century agreed with the essence of this 

definition,   

The Care the Law hath taken for the Personal Safety of the King is not confined 
to Actions or Attempts of the more Flagitious Kind, to Assassination or Poison, 
or other Attempts directly and immediately aiming at His Life.  It is extended to 
every thing Wilfully and Deliberately done or attempted, whereby His Life may 
be endangered.  And therefore the entering into Measures for Deposing or 
Imprisoning Him, or to get His Person into the Power of the Conspirators, these 
offences are Overt-Acts of Treason, within this Branch of the Statutes.  For 
Experience hath shewn that between the Prison and the Graves of Princes the 
distance is very small.131 
   

There was ample precedent for Guilford and Foster’s assumptions, so these 

constructions were fairly widely accepted.   

Words as proof of compassing could provide an effective means for trapping 

criminals.  At various times, traitors were convicted for spoken words, printed words, 

and even for allegedly private meditations found among personal papers that may never 

have been intended for any form of public consumption.  So far, the discussion has 

involved treason by words as it was at times made statutory by Parliament.  But words 

were not infrequently used as evidence of compassing the king’s death.  This was not a 

new construction in the late seventeenth century.132      

There was much discussion among the jurists about whether words could 

constitute treason, and if they could, which types?  Sir Edward Coke, for example, 

                                                 
131 Foster, Discourse on High Treason, 195-196.  And according to Coke, “He that declareth by overt act 
to depose the King, is a sufficient overt act to prove, that he compasseth and imagineth the death of the 
King.  And so it is to imprison the King, or to take the King into his power, and manifest the same by 
some overt act, this is also a sufficient overt act for the intent aforesaid.”  Coke, Third Part of the  
Institutes, 6. 
132 See Thornley, “Treason by Words in the Fifteenth Century,” 556-558 and J.G. Bellamy, Middle Ages, 
116-123. 
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argued that by the common law, words could be treason.133  But he differentiated 

between written and spoken words.   

Divers latter Acts of Parliament have ordained that compassing by bare words or 
sayings should be High Treason; but they are all either repealed or 
expired…And it is commonly said, that bare words may make an Heretick, but 
not a Traytor, without an overt act.  And the wisdome of the makers of this law 
[25 Edw. 3] would make [spoken] words only to be Treason, seeing such variety 
amongst the witnesses are about the same, as few of them agree together.  But if 
the same be set downe in writing by the Delinquent himselfe, this is a sufficient 
overt act within this statute.134 
 

This did not mean that Englishmen could then threaten the king with impunity with 

verbal threats: “words without an overt deed are to be punished in another degree, as in 

an high misprision.”135        

 In general, it was Hale’s opinion that “words, unless they are committed to 

writing, are not an overt-act within [25 Edw. 3]…because they are easily subject to be 

mistaken, or misapplied, or misrepeated, or misunderstood by the hearers.”  By this, 

Hale meant spoken words.  He argued that words were not sufficient to provide 

evidence of compassing according to 25 Edw. 3 and that this was the reason Parliament 

had, over the years, passed numerous supplemental statutes in order to allow words as 

evidence.  There were exceptions to this rule.  Hale allowed that words could be used as 

extra evidence to reinforce another overt act.  Further, it was treason if the words 

directly threatened the king’s life, especially if the words were accompanied by an overt 

act making the killing possible.  Hale based this opinion on an authoritative precedent 

from 1634 in which a priest, Crohagan, then in Portugal, not only menaced the king, but 
                                                 
133 Coke, Third Part of the  Institutes, 5-6. 
134 Ibid., 14. 
135 Ibid.    
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he then returned to England with the intention of carrying out the assassination.  This 

was all confirmed by the testimony of two witnesses.136  Also, to question the king’s 

title to the crown verbally was treason.137  Hale was in agreement with Coke that words 

that were threatening to the monarch and that when reduced to writing could constitute 

an overt act under 25 Edw. 3.  But he added the proviso that the words must be 

published.138  

 There were several early seventeenth-century cases regarding constructions 

using words that became important precedents.139  They were frequently cited as 

authoritative by judges and prosecutors in both treatises and in the course of trials.  The 

first of these was Edmund Peacham’s case, which was tried in 1615.  In this case, the 

defendant, a minister, was indicted for words in a sermon he had not preached.  Further, 

Peacham claimed that he had intended to remove the offending words before he actually 

delivered the talk.  Despite the fact that the authorities tortured Peacham, he never 

wavered from his story.  However, according to the charges, the writings contained 

references to risings against the king and the killing of his officers.  According to James 

I in his comments on the case, Peacham also questioned the king’s right to be on the 

throne.  In James’s opinion this was “premeditated,” and it was compassing because if 

preached, it would “inflame the hearts of the people against him.”  In 1615 there were 
                                                 
136 Hale, Pleas of the Crown, 111-116.   
137 Ibid., 116.  Holdworth, History of English Law, viii: 312. 
138 Hale, Pleas of the Crown, 118-119.  According to Foster in the eighteenth century, “ But Loose Words 
not relative to Facts are at the worst, no more than bare Indications of the Malignity of the Heart.”  Foster, 
Discourse on High Treason, 204.  Holdsworth argues that Foster, and probably Hale, were of the opinion 
that, like spoken words, unpublished papers could only be used as evidence reinforcing an overt act.  
Holdsworth, History of English Law, viii: 316-317. 
139 The details are of necessity brief because the trial accounts are, for the most part, brief and incomplete.  
This is true of most treason trial accounts printed in the State Trials from the early seventeenth century. 
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no statutes in effect that made words treason, so Peacham was prosecuted under the 

compassing clause of the 1352 act, and he was convicted, although not executed.140     

 In the same year, the authorities indicted John Owen for compassing according 

to 25 Edw. 3 for saying that the Pope had excommunicated the king and so the king 

could legitimately be deposed and killed.  Owen was convicted and the judges, 

including Sir Edward Coke agreed the offense amounted to treason.141  In 1619 a 

Catholic barrister named Williams was indicted for predicting in writing in two books, 

the year in which the king would die.  Williams claimed that this was not treason; his 

goal had been to warn the king, not to harm him.  In any event he had not published his 

work.  The court disregarded the argument and invoked the phrase that was to be used 

often in the seventeenth century when defendants raised the issue of written words as 

treason: scribere est agere (to write is to act).  The act of writing the books constituted 

the overt act of compassing.142  Williams was convicted and executed.143  Finally, in 

another case of spoken words, Hugh Pine in 1628 said that Charles I was “as unwise a 

king as ever was; for he is carried as a man would carry a child with an apple; therefore 

I and divers more did refuse to do our duties to him.”  Then, before a different witness, 

Pine questioned the king’s fitness to rule.144  The judges in this case ruled that the words 

did not constitute treason:   

For they resolved, that unless it were by some particular statute, no [spoken] 
words will be treason; for there is no treason at this day but by the statute 25 

                                                 
140 State Trials, 2: 869-880. 
141 Ibid., 879-884. 
142 Ibid., 1085-1088. 
143 State Trials, 3: 368. 
144 Ibid., 359. 
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Edw. 3, c. 2, for imagining the death of the king, &c. and the indictment must be 
framed upon one of the points in that statute: and the words spoken here can be 
but evidence to discover the corrupt heart of him that spake them; but of 
themselves they are not treason, neither can any indictment be framed upon the.  

 To charge the king with a personal vice…is no treason… 145 
 
It was upon the verdicts in these cases and in that of Crohagan discussed above, and, to 

an extent, upon opinions of Hale and Coke that the law of treason with regard to words 

was based in the later seventeenth century.  In general, as in Pine’s case, spoken words 

were not held to be evidence of treason unless they were deemed threatening to the 

king’s life.  When the authorities did choose to prosecute for treasonous speech, they 

did not usually do so using 25 Edw. 3.  It would seem that there was a certain level of 

discomfort in prosecuting spoken words, and it is likely that the preference was to deal 

with the issue with a statute made expressly for that purpose.146  In fact, in the second 

half of the century, in accordance with the decision in Pine’s case, spoken words were, 

for the most part, prosecuted under the 1661 act until it expired in 1685.   

Written words, on the other hand, were generally dealt with in the later Stuart 

period as constructions of 25 Edw. 3.  Here the authorities clearly felt they were on 

more solid ground in relying on constructions of the venerable statute, rather than on a 

contemporary one that expressly dealt with words, even when the statute was 

applicable, for example, when the six-month time limit could not be met.  Thus, a 

printer, John Twyn was indicted in February of 1663 for printing a book that contained 

                                                 
145 Ibid., 368. 
146 For a crime that had a very high conviction rate, there were a notable number of acquittals and 
reprieves for treasonous speech.  Alcocke in 1661and Mary Pressicks in some year were both acquitted.  
Thomas Rosewell was reprieved.  The earl of Shaftesbury was never indicted; his grand jury found the 
bill Ignoramus.   
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passages claiming that the king was accountable to the “people,” and exhorting them to 

depose the king, kill him and take the government into their own hands.147  The problem 

was that Twyn did not write the book.  The government argued (and called witnesses to 

prove) that despite this, Twyn knew the contents of the book because he had set the type 

and corrected the text, and for this he was guilty of treason.  Twyn, on the other hand, 

argued that he had no liability in this, that he had only printed the book for profit.  He 

claimed that he did indeed compose the work for printing, but that, perhaps implausibly, 

he had never actually read it.  Unfortunately, he also would never reveal the name of the 

author, which could not have helped his case.  For this Twyn was indicted for 

compassing the king’s death and for compassing to subvert and change the government.  

The overt acts were the printing and publishing of the book.  The charges were levied 

under 25 Edw. 3, rather than the 1661 act, despite the fact that the case met all of the 

criteria of the latter law; it was treason by words, and it fell within the six-month rule.  

Twyn had supposedly printed the book in October of the fifteenth year of the reign of 

Charles II and he was indicted and tried in February of the same year.  The calendar 

year was considered to end in March, so October and the February that immediately 

followed it both fell in 1663.148  That was a space of approximately four months, well 

within the limits of the statute.  Nonetheless, the government chose to prosecute under 

the Edwardian law.  

 In general then, spoken words were prosecuted under the 1661 act, while written 

words were considered to fall under 25 Edw. 3.  There were also cases when the 
                                                 
147 See Small, To Kill by Forms and Subtleties of Law, 96. 
148 State Trials, 6: 513-536.     
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government invoked both statutes.  Stephen Colledge, the “Protestant Joiner,” was 

indicted under “all statutes” that were applicable, which at the time, meant both 13 Car. 

2, c. 1 and 25 Edw. 3 (the anti-Catholic statutes would not have been applicable in this 

case).  His prosecution was one of the first in what was to become a government purge 

of its Whig opponents, in reprisal for the Exclusion Crisis and the prosecutions during 

the Popish Plot scare.149  Colledge was accused of multiple crimes that included 

threatening aloud to ride to Oxford where Parliament was meeting, ostensibly to support 

passage of an exclusion bill, but really in order to seize the king.  Colledge also 

allegedly insulted the king, calling him a tyrant who wished to introduce arbitrary 

government and popery into the country.  He was accused of then riding armed to 

Oxford and attempting to incite others to help him take Charles II, the overt acts to 

support the treasonable words.150  The main charge was compassing the king’s death, 

which involved the constructive overt acts of plotting to seize him, subverting the 

government and causing a division between the king and his people, among others.151  

When Colledge inquired about the statute under which he was to be tried, the Lord 

Chief Justice replied, “[A]ll manner of statutes that have any relation to the thing in the 

Indictment that is High-Treason.”152  Colledge faced overwhelming odds in this trial, 

                                                 
149 The case was so important to the crown that Secretary Jenkins sent a message to the judges at Oxford 
where the trial was to take place and informed them that they might have “to declare the law in that case.”  
CSPD 1 September 1680-31 December 1681, 354. 
150 Luttrell, A Brief Historical Relation, 1: 108; Burnet, History of His Own Time, 2: 283-284; State 
Trials, 8: 568-569. 
151 State Trials, 8: 568-569, 618-619. 
152 Ibid., 569-70.  According to Bodet, this tactic was used in order to avoid objections based on the six-
month rule.  Bodet, The Meaning of Treason in Seventeenth Century England, 173. 
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both in terms of application of the law, and procedurally.  An acquittal would have been 

unthinkable.153   

 Eventually, this attack on the Whigs focused on more august personages, 

foremost among them, Anthony Ashley Cooper, the earl of Shaftesbury.154  The 

government proffered an indictment against Shaftesbury on a number of grounds, but 

mostly for words allegedly spoken at different times before a number of different 

witnesses.  In the course of the grand jury hearings witnesses accused him in various 

combinations of threatening to kill the king, to raise rebellion, to institute a 

commonwealth, and to take the crown himself.155  One witness alleged that Shaftesbury 

attempted to suborn his perjury by asking him to implicate the queen and the duke of 

York in the Popish Plot.156  Moreover, the authorities had found a paper locked in 

Shaftesbury’s study that Lord Chief Justice North explained outlined a plan to attack 

                                                 
153 Colledge had been fortunate until then.  A packed jury had already found one bill of indictment against 
him Ignoramus.  State Trials, 8: 549n-551n.  This time around, there would be no mistakes and he would 
be convicted.  This case is discussed in greater detail in Chapter 3. 
154 According to Gilbert Burnet, Shaftesbury “had a particular talent to make others trust to his judgment, 
and depend on it…I never knew any man equal to him in the act of governing parties, and of making 
himself head of them.  He was, as to religion, as deist, at best.”  Further, “He had a wonderful faculty at 
opposing, and running things down; but had no the like force in building up.”  In the end, “his reputation 
was at last run so low, that he could not have held much longer, had he not died in good time, either for 
his family or for his party: the former would have been ruined, if he had not saved it by betraying the 
latter.”  Burnet, History of His Own Time, 1: 164-165.  Presumably, Burnet is referring to Shaftesbury’s 
flight from England just as Charles II and his government were beginning a successful campaign against 
the Whigs.  The trials of Colledge and Fitzharris were only preludes to the aftermath of the discovery of 
the Rye House Plot in 1683.  The government was preparing to indict Shaftesbury again, having ensured 
that Tories were elected to the important offices in London, especially the sheriffs’ positions.  Tory juries 
more likely to indict Shaftesbury would have been the result.  So, the earl prudently left for the Continent.  
See Ronald Hutton, Charles II (Oxford: Clarendon Press, 1989), 419-421.  All of this was particularly 
important in light of Shaftesbury’s popularity with the mob in the City.  There was much furor during the 
grand jury hearings, and even more celebrating when an Ignoramus was found on his indictment.  See for 
example, CSPD 1 September 1680-31 December 1681, 588-589, 590-591, for the popular reactions. 
155 State Trials, 8: 775-778. 
156 Ibid., 800.  Shaftesbury later attempted revenge on those who testified against him.  See Peyton 
Ventris, The Reports of Sir Peyton Ventris Kt. Late one of the Justices of the Common Pleas.  In Two 
Parts, I: 363-365. 
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and destroy the crown’s mercenary troops stationed around London and Westminster.  

The goal, according to North, was essentially to abolish the monarchy and to install 

Parliament, or presumably the compliant members, as the sovereign.  The paper could 

have been incriminating, but according to the sources, the government was never able to 

establish that Shaftesbury had written the work.157   

The specific charges against the earl consisted of compassing the king’s death 

and conspiracy to levy war, both of which were crimes under the 1661 act.  Spoken 

words were involved, which was, as indicated above, a requirement for invoking that 

statute.  The bill put before the grand jury was indeed grounded upon the 1661 act158, 

since the spoken words were the primary evidence against Shaftesbury.  But the 

authorities were taking no chances.  According to Lord Chief Justice Pemberton, 

“Though there is enough to find an indictment of treason upon the Statute of the 25th of 

Edward the third.  That which is treason within this the statute of 25th of Edward the 

third, is treason within this statute, so this is the more copious statute; for as I told you 

before, this statue has enlarged that of Edward the third…But you are to consider both.”  

The judge had both statutes read to the grand jury.159  Throughout the grand jury 

hearing the jurors asked very precise questions designed to confuse the witnesses and 

expose inconsistencies in their testimony.160  There was no doubt that this was a jury of 

Whigs packed by the Whig sheriffs, and the jurors were very well prepared in advance.  

As a result, despite the numerous witnesses produced and the use of whatever statutes 

                                                 
157 State Trials, 8: 781-787, 820-821, 826, 836. 
158 Ibid., 802. 
159 Ibid., 802, 820. 
160 Ibid. 
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were extant and applicable, the grand jury voted “the bill Ignoramus [they refused to 

indict]: Upon which the people fell a hollowing and shouting.”161    

The government had done its best to provide the means to convict Shaftesbury.  

Possibly the strategy had been to charge Shaftesbury for his spoken words under the 

1661 act and for the rest, including the written words, under 25 Edw. 3.162  Most of the 

witnesses testified to Shaftesbury’s utterances, which would explain the primacy of the 

1661 statute.  However, according to Sir John Hawles, solicitor general for William III, 

the situation was not as neatly arranged as that.  In fact, apparently, Shaftesbury’s case 

did not meet one of the time limits that the 1661 law imposed.  In addition to the six-

month rule, which stated that prosecution had to begin within six months of the offense, 

there was a requirement that the suspect be indicted within three months of the 

“prosecution.”  Suspects were often committed to prison pending investigation of the 

potential charges, and the three-month limit may have set a term on the amount of time 

the prisoner could be incarcerated before he was indicted or released.  As Hawles 

pointed out, Shaftesbury “had been imprisoned above three months before the 

indictment preferred, and there was no evidence of any treason committed by him after 

his imprisonment, and therefore finding the bill as laid had been injurious, to bring a 

man in question for his life on that statute, whereas by law he ought not to have 

been.”163  The jury, however, was also told to consider 25 Edw. 3, but the court did a 

                                                 
161 Ibid., 821.   
162 Hawles seems to have assumed that if the government could have established the time frame of the 
writing of the paper, and it had met the six-month rule, and if they could have proved Shaftesbury wrote 
it, this would also have been charged under the 1661 act.  Ibid., 842. 
163 Ibid., 841. 
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poor job of informing the jury of the charges that would have qualified under the older 

statute.  And a friendly Whig jury, even if they had had the knowledge to do so, was 

unlikely to construe the law to Shaftesbury’s detriment.  Here again was one of those 

rare escapes from a treason conviction when the charges involved spoken words. 

  

Compassing to Levy War 
 

As has been demonstrated, constructions on compassing using words were a 

means by which thoughts not necessarily backed by action could be turned into the 

pretext for a capital trial.  But there was another deadly construction on compassing the 

king’s death used in the later Stuart period that involved thought, words and actions.  

This was the conspiracy to levy war against the king.  This was not a completely new 

construction on compassing; there was at least one indictment in the Tudor period that 

included it in the accusations.164  The mere meeting to discuss any sort of warlike move 

within the realm could be construed as treason, even if the king was not physically 

threatened.  The overt act was the meeting.  The 1661 act contained a provision that 

made conspiracy to levy a crime in its own right.  And yet, as in the case of treason by 

written words, and most likely, for the same reasons, the authorities often chose to 

construe conspiracy to levy as compassing under the 1352 act rather than use the 

Carolinian one.  

                                                 
164 Bellamy, Tudor Law of Treason, 246n.  According to Bellamy, conspiracy to levy appeared as 
compassing in the indictment of Francis Philipps in 1524.  The government had also charged Nicholas 
Throckmorton with compassing to levy in 1554, but it appeared as treason in its own right, and not as 
evidence of compassing.  Ibid., 55, 246n.    
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Sir Edward Coke was firm in his belief that conspiracy to levy war was not 

treason. It was certainly not compassing the king’s death, without an overt act of actual 

levying: “A compassing or conspiracy to levy, is no Treason, for there must be a 

levying of war in facto.  But if many do conspire to levy war, and some of them do levy 

the same according to the conspiracy, this is High Treason in all, for in Treason all be 

principals, and war is levied.”165  Presumably, the clause of the act violated was that of 

levying.  Key to this argument was Coke’s contention that one branch of treason in 25 

Edw. 3 could not serve as an overt act for another branch.  “The composition and 

connexion of the words are to be observed, viz. [thereof be attainted by overt deed.]  

This relateth to the severall and distinct treasons before expressed, (and specially to the 

compassing and imagination of the death of the King, etc. for that it is secret in the 

heart) and therefore one of them cannot be an overt act for another.”166 

Hale disagreed with Coke in some respects.  Hale did agree that conspiracy to 

levy without actual aggression did not qualify as treason under the levying clause.167  

However, in other cases, conspiracy to levy could be evidence of another branch of 

treason.  In fact, Hale, unlike Coke, had no compunction about mixing the clauses of 25 

Edw. 3168: 

That yet such a conspiracy or compassing to levy war against the king directly 
or against his forces, and meeting and consulting for the effecting of it, whether 

                                                 
165 Coke, Third Part of the  Institutes, 9. 
166 Ibid., 14. 
167 Hale, Pleas of the Crown, 148. 
168 However, Foster argued that Hale had changed his mind on this issue, that he had originally opposed 
the mixing of treasons: “I believe Lord Hale did once fall into the same Opinion; for in his Summary 
speaking of Conspiracy to Levy War, He saith, it is no Overt-Act of Compassing the King’s Death, 
because it relateth to a distinct Treason.  But Hale altered his Opinion.”  Foster, Discourse on High 
Treason, 197. 
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the number of the conspirators be more or less, or disguised under any other 
pretence whatsoever…yet if it can appear, that they consulted or resolved to 
raise a power immediately against the king, or the liberty or safety of his person, 
this congregating of people for this intent, tho no war actually be levied, is an 
over-act to maintain an indictment, for compassing the king’s death within the 
first clause of the statute of 25 E. 3. for it is a kind of natural or necessary 
consequence, that he, that attempts to subdue and conquer the king, cannot 
intend less than the taking away his life…169 
      

In this view, no war actually had to be levied.  The overt act was the meeting.  This 

opened the door for the interpretation of a wide variety of activities and discussions as 

compassing the king’s death.170  Hale did reiterate that conspiracy to levy was also in 

itself treason within the act of 13 Car. 1, as long as it was accompanied by an overt act, 

and as long the overt act was “specially laid in the indictment, and proved upon the 

evidence.”171  As we have seen, however, this act was rarely used for anything but 

treason by words, and then usually only in cases of spoken words.  

Foster in the eighteenth century accepted the mixing of the clauses of the statute: 

“Levying War is an Overt-Act of compassing; and [in general] Conspiring to Levy War 

likewise is an Overt-Act within this Branch.  And so is a Treasonable Correspondence 

with the Enemy, though it falleth more naturally within the Clause of Adhering to the 

King’s Enemies.”  Foster went on to argue that compassing also included “Treasonable 

Correspondence with the Enemy, though it falleth more naturally within the clause of 

Adhering to the King’s Enemies.”172  

                                                 
169 Hale, Pleas of the Crown, 148.  
170 Robert Small has argued that the mixing of conspiracy to levy and compassing was the “key to the 
mechanism of judicial construction.”  Small, “To Kill by Forms and Subtleties of Law,” 95. 
171 Hale, Pleas of the Crown, 148-9. 
172 Foster, Discourse on High Treason, 197.  Note that Foster, in agreement with Hale, was also of the 
opinion that actual levying itself could be evidence of compassing the king’s death.  Stephen, A History of 
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There were a number of cases in which the authorities used this charge.  One of 

these cases was that of Thomas Tonge, George Phillips, Francis Stubbs, James Hind, 

John Sellers and Nathaniel Gibbs.173  The specific charges were that these men, 

members of a group of religious sectaries, “did …assemble and meet together, consult, 

contrive, and design to levy war against the king, to subvert and change the government 

as it is now established, to depose and kill the king: and in order to effect this, they did 

likewise then and there agree and design to seize …the king’s royal palace called 

Whitehall, where the king resides.”174  The government accused the men of planning 

what amounted to a general insurrection, which would have included the capture of not 

only Whitehall, but also several other strategic sites.175  Five of the six accused were 

                                                                                                                                               
the Criminal Law of England, 2: 266.  According to Hale, “But whether the assembly were greater or 
less, or armed or not armed, yet if the design were directly against the king, as to do him bodily harm, to 
imprison, to restrain him, or to offer any force or violence to him, it will be treason within the first clause 
of compassing the king’s death, and this assembling and consulting or practising together for this 
purpose, tho of but two or three, will be an over-act to prove it…”  Hale, Pleas of the Crown, 151.  The 
prosecution in Algernon Sidney’s trial in 1683 maintained that actual levying was indeed evidence of 
compassing.  State Trials, 9: 880.  And Joseph Keble wrote of Sir Henry Vane’s trial in 1662, that, “Vane 
was Indicted, That intending to bring the King to death, he had compassed the same by endeavouring to 
change the Government; and to fulfill such intent…had assembled…with others to consult of, and had 
usurped the Government; as also by regulating the Forces of the Nation then raised against the King…”  
The overt acts had included “…management of the Votes of the Councel of State for the Navy, until 
1653.  And after in 1659…managing the Land forces, issuing Warrants for them: And in the Committee 
of the Counsel for Government, he contrived the Alteration of Government, and raised the Opinion that 
the people had made Trustees, and that these were unalterable; all which, with procuring Arms for his 
own Regiment, amounted to a levying War actually.”  Keble, Reports, 304, 315.  See also Levinz, 
Reports, 68 and Thomas Siderfin, Les Reports Des divers Special Cases Argue & adjudge en le court del 
Bank le Roy et Auxy en le Co, Ba. & L’Exchequer, En les primier dix ans après le Restauration Del son 
Tres-Excellent Majesty Le Roy Charles le II., 84-85, for the procedural wrangles involved in this trial.  
173 See Holdsworth, History of English Law, 8: 314n. 
174 State Trials, 6: 231.  Among the sects allegedly involved were “Fifth Monarchy Men, Anabaptists, 
Independents, and Fighting Quakers: and the congregational churches were consenting, and were 
resolved to endeavour their deliverance from adversaries at Whitehall.”  Ibid., 234.  There was some 
suspicion that the government invented the whole affair in order to disarm enemies.  Those sects were the 
bogeymen of the revolutionary period just ended.  The supposed goal of the rising was to attain liberty of 
conscience and an end to “Bishops and Common-Prayer.”  Ibid., 254, 271-274.    
175 These included the Tower and Windsor Castle.  A True and Exact Relation of the Araignment, Tryal, 
and Condemnation of Tho. Tongue, Francis Stubbs, George Philips, John Sallows, James Hind, 
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convicted (Hind had confessed), and four were executed.176  Of interest here is that 

while these men were indictable under the 1661 act, they were charged according to 25 

Edw. 3.177  This case met the six-month rule: the crime took place on October 31, 14 

Car. 2 (1662), and they were indicted on December 11 of the same year.178  But, as 

usual, the preference was to use the weightiest clause in the more reliable and 

permanent statute.  This was an authoritative ruling that extended compassing to include 

both conspiracy to levy and the overt act of planning, without accomplishing, the 

capture of royal properties and residences.179   

 There were other such cases.  One of the more notorious was that of Algernon 

Sidney in 1683.  Sidney was accused of participation in the Rye House Plot, which 

consisted of two plans: one to kill the king and another only to seize him.180  Sidney was 

under suspicion for the second of the conspiracies.  While this case was more 

significant for the procedural controversy it provoked, particularly with regard to the 

two-witness rule, there was also an important extension of scope in the indictment.  This 

was another case of written words as treason under 25 Edw. 3.  Moreover, the words 

were used to prove conspiracy to levy war.  One of the overt acts charged against 

Sidney was that he had met with other conspirators to plan the deposition of the king.  

                                                                                                                                               
Nathaniel Gibbs For High Treason at the Sessions-House in the Old Baily on Thursday the 11th of 
December 1662 (London, 1662), 4-5. 
176 State Trials, 6: 230, 263-265.  Sellers received mercy that evidently held the promise of an eventual 
pardon.  See CSPD 1663-4, 118. 
177 Small, “To Kill by Forms and Subtleties of Law,” 95-6; Holdsworth, viii: 314n.  Holdsworth cites 
Kelyng in indicating that Tonge and the others were indicted for conspiracy to levy as proof of 
compassing according to  25 Edw. 3.   
178 State Trials, 6: 225n, 229. 
179 Holdsworth, History of English Law, viii: 314.   
180 Ronald Hutton, Charles II, 421. 
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According to precedent, this was tantamount to compassing his death.  The problem 

was that there was only one witness to this charge and it was widely accepted, although 

not required by 25 Edw. 3, that either a confession or two eyewitnesses were needed for 

a treason conviction.181     

In one of the most controversial and reviled decisions in any treason trial of the 

period, the court allowed certain writings of Sidney to serve in place of a second 

witness to the conspiracy to raise rebellion against the king.  The book, in effect, 

provided circumstantial evidence upon which the government obtained a conviction.  

Given the requirements for a treason conviction, circumstantial evidence should not 

have been sufficient.  The contents of the book were inflammatory: Sidney argued that 

the king was under the law, that he derived his power from the people, and that they had 

the right to depose him if he did not rule in their best interests.  However, the book was 

an unpublished manuscript, and there was no evidence that Sidney had any intention of 

ever having it printed.  The court, therefore, allowed as proof of conspiracy to incite war 

and rebellion, what may have been a man’s private reflections on the nature of 

government.  This was an extreme extension of the scope of overt acts to prove 

compassing.  Sidney was convicted and executed, although his attainder was later 

reversed, owing partly to the use of the constructive treason in his case.182   

Conspiracy to levy was an elastic charge that could encompass any number of 

overt acts.  Sidney, Tonge and the others were only a few of the unfortunates against 

whom this accusation was employed.  Lord William Russell, also a Rye House plotter, 
                                                 
181 A Short disquisition of high treason upon the subject of Mr. Sydney’s case, BL, Stowe MS 376, f. 142. 
182 State Trials, 9: 817-1022, passim. 
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was accused of conspiracy to levy, using 25 Edw. 3, and the overt act was an alleged 

plan to attack the king’s guards as a prelude to seizing the king.183  The seven lords 

impeached in the wake of the Jacobite rebellion of 1715, who were caught in an outright 

levying of war, were also accused of conspiracy to levy.184  A likely motive for the extra 

charge was the inclusion of as many crimes as possible in the articles of impeachment, 

but particularly, the gravest crime any subject could commit: that of planning the king’s 

death.   

 

Manipulation of the scope of treason through construction was the most 

effective method for convicting those defendants not caught in a clearly traitorous act.  

As Gilbert Burnet pointed out, “[A]fter all the declaiming against a constructive treason 

in the case of lord Strafford, the court was always running into it, when they had a mind 

to destroy any that stood in their way.”185  There was more than enough precedent to 

justify the creation of constructive treasons in the courts, but in the later Stuart period, 

the practice became finely honed.  While matters did improve after the Glorious 

Revolution, the potential for abuse remained, and problems continued to arise.  There 

was, in fact, nothing in substantive law to check the creation of new treasons in the 

courts or in Parliament.186  Constructive treason and the effective use of statute law had 

aided the English government in the disposal of many enemies, great men and small, 

                                                 
183 State Trials, 9: 577-818.  
184 LJ, 20: 254. 
185 Burnet, History of His Own Time, 2: 368. 
186 There was an attempt in the Commons in 1689 to introduce legislation regulating the creation of 
constructive treasons, but it came to nothing.  Commons’ Journals (hereinafter referred to as CJ), 10: 121. 
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and they continued to do so when the need arose, well beyond the seventeenth century.  

The only protections defendants had, and they were extremely modest, were the self-

imposed restraint of the government, the courts and Parliament, and the procedural 

protections that became increasingly prominent after the Restoration.  These 

procedures, their importance and the venues in which they were influential will be the 

subject of the next chapter.   
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Chapter 3 

Treason in the Courts 

 

The late Stuart period was a time of intense state building.  A succession of 

governments had to cope with a variety of treasonous challenges to their authority.  In 

its attempts to fend off these challenges, the English government manipulated the 

definition of treason, and although it usually did so within legal limits, or at least based 

on some type of precedent, the list of crimes that constituted treason was at times 

expanded to suit the needs of the crown and its representatives.  The government 

aggressively used treason law in its drive to secure three of the most crucial marks of 

sovereignty-the monopolies of allegiance, war making and ecclesiastical affairs-to the 

crown.  As indicated in Chapter One, thousands were prosecuted for treason in the years 

1660-1715.  Hundreds were executed (including a number of the government’s more 

dangerous political enemies) and hundreds more were transported to the New World.    

There was bound to be a reaction to the measures taken by the English authorities.  It is 

this reaction with which this chapter will be concerned.  The changes wrought in legal 

procedure under the later Stuarts were to have far-reaching consequences.  Whereas in 

defining treason the government and its agents ensured that statutes and court decisions 

always favored and protected the king, in the field of procedural law-the rules that 

governed the conduct of trials-some steps were taken toward safeguarding the rights of 

defendants.  No one was more vulnerable to the power of the state than a treason 

defendant, especially one without resources.  Treason was such a heinous crime and the 
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trials were so important politically, that the government frequently expended much 

energy and effort in obtaining convictions.  In the best of times, treason defendants had 

few rights.  In the worst of times, those rights were violated for reasons of state.  

Over the course of the second half of the seventeenth century, the vulnerability 

of treason defendants was, at least theoretically, somewhat lessened.  It is not entirely 

clear when this trend began, partly because there are relatively few treason trial records 

extant for the period between 1603 and 1640, but it is certain that a pattern was set 

during the Interregnum that was followed in the years after the Restoration.1  It was 

during times when the government was particularly aggressive or repressive in its use of 

treason trials to eliminate its enemies that the need to counter with better protections for 

defendants became obvious.  It is clear from the trial records that are available for the 

earlier part of the century that defendants were not requesting the things that might have 

helped them defend themselves: counsel, for example.  And yet, by the common law 

and perhaps by statute law as well, there were some protections available.  Thus, 

according to Coke, in common law, while defendants were not entitled to have counsel 

in court to argue matters of fact for them, they were entitled to have counsel to argue 

matters of law (problems in procedure or in the charges that might put an unfair burden 

on the defendant).2  It was in the course of the great state trials in Parliament in the 

1640s and then in the High Courts of Justice in the 1650s that defendants appear to have 

recognized that they had some basic procedural rights, and they began to insist upon 
                                                 
1 According to Bodet, the demands for procedural concessions began in earnest with the revival of 
impeachment in the 1620s, and the trend received further impetus from the great state trials of the 1640s.  
Bodet, “The Meaning of Treason in Seventeenth Century England,” 277-287. 
2 Coke, Third Part of the Institutes, 137. 
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having counsel and other protections.  It is not surprising that these requests came at a 

time when the government was dealing particularly harshly with its enemies.    The 

reaction after the Interregnum, the persecutions during the Popish Plot and the equally 

intense purging of the Whigs and other such events left defendants vulnerable and they 

responded by asking for the same sorts of concessions on such issues as counsel (for 

matters of law) that were made to Lord Strafford during his trial in Parliament, and to 

men like Christopher Love (who was represented by the great jurist Matthew Hale in 

1651), who were tried before the High Court of Justice of the Commonwealth 

government.3  Such requests became commonplace during the late Stuart years, and 

judges in increasing numbers were responding favorably.  In turn, as will be seen, while 

members of Parliament frequently maintained throughout the period that they were 

exempt from the procedural rules of the lower courts, they also not infrequently cited 

lower court rules as authoritative.       

Defendants and their supporters thus began demanding that certain procedural 

conventions to help them mount defenses be observed in and out of courtrooms.  In 

other words, state-building governments were pushing, and those interested in a 

modicum of protection for individuals caught up in that trend were pushing back.  

Eventually, these conventions were formalized in the treason act of 1696, a purely 

procedural statute.  But it required two revolutions, additional years of bloodletting and 

much rancorous debate in and out of Parliament before this could happen. 

                                                 
3 Bodet, “The Meaning of Treason in Seventeenth Century England,” 277-287. 
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The chapter will begin with a discussion of the venues in which the trials could 

occur after 1660, some of the differences in their procedures, and the level of influence 

that common law had in each of them.  While there were several possible courts in 

which the proceedings could be held, there were three main types that dealt with 

treason.  The first to be considered are the military/martial courts, which were primarily 

civil law jurisdictions.  The second type of court was that which used Parliamentary 

personnel.   This included Parliament itself and the court of the Lord High Steward.  But 

the predominant locales for treason trials were the common law courts.  In the late 

Stuart period, Parliament was a distant second to the common law courts in terms of 

numbers of trials held and convictions obtained.  In other words, Parliament after 1660 

was a relatively ineffectual place to hold a treason trial if one wished to accomplish a 

conviction and an execution.  And, as will be demonstrated, most of the other courts, as 

locations for treason trials, were falling into desuetude.   

Because common law procedure was of prime importance in conducting treason 

trials, aspects of common law procedure will form the bulk of the discussion in this 

chapter.  In particular, those types of procedure that changed over time and that were 

incorporated into the 1696 act will be of interest here.  It was these that provoked the 

most debate, were most influential in both common law and non-common law courts 

and inspired the most commentary by contemporary jurists.  Included in the discussion 

will be an elaboration on the dilemma defendants faced when tackling the power and 

personnel of the state, the arguments they and their foes made, and the progress they 

made in having their requests and demands met.        
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The Courts  

The Military/Martial Courts   

The Court of Chivalry                            

 Military courts, in certain circumstances, had some jurisdiction over the crime of 

treason.  These courts, in an exception to the general and growing hegemony of 

common law procedure in courts that had treason jurisdiction, tended to operate under 

civil law rules, but they were either becoming archaic in the seventeenth century, at 

least with regard to the prosecution of treason, or their use was limited to special 

situations.  One example of the former situation was the Court of the Constable and 

Marshal, otherwise known as the Court of Chivalry.  It was an older institution, dating 

back to the fourteenth century.4  By a statute of Richard II (13 Ric. 2, c. 2) Chivalry’s 

jurisdiction involved “cognizance of contracts touching deeds of arms and war out of 

the realm, and also of things that touch arms and war within the realm which cannot be 

determined nor discussed by the common law.”5  Cases were initiated not by indictment 

but by appeal, or “accusation by a single person.”6  What this meant was that the case 

began as a private suit, “an accusation or challenge or claim for loss to [an individual] 

rather than for harm to the public.”7  Because procedure in the court was according to 

                                                 
4 G.D. Squibb, The High Court of Chivalry (Oxford: Clarendon Press, 1959), 14.  
5 L.W. Vernon Harcourt, His Grace the Steward and Trial of Peers (London: Longmans, Green, and Co., 
1907), 362-364.   
6 Bellamy, Middle Ages, 141; Harcourt, Trial of Peers, 393.  
7 Walker, The Oxford Companion to Law, 69.  Bellamy describes appeal in this manner: Appeal was “the 
formal accusation originally by spoken word…It involved the taking of sureties from the appellor, when 
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the civil rather than common law, there was no trial by jury.  Rather, the two parties to 

the suit came before the court with witnesses, and the court, consisting of the Lord High 

Constable and the Earl Marshal presiding over “commissions of notables,” decided the 

outcome.  If sufficient witnesses were not produced, trial by battle was awarded. 

            By the seventeenth century, the court rarely dealt with treason.  There was one 

treason case adjudicated in the court in the seventeenth century, that of Donald, Lord 

Rea, who, in 1631, initiated an appeal of treason against David Ramsey for alleged acts 

that had occurred in Sweden.  Matters got as far as the assigning of trial by battle 

between the parties, with the weapons decided, but the king eventually stepped in and 

prevented violence.8  

Courts Martial  

 More important in the seventeenth century was the government’s use of martial 

law in treason cases.  The Earl Marshal had his own court, which had jurisdiction over 

army personnel.  It apparently operated according to common law rules, including jury 

trial, with the exception that “the charges were sometimes based not on the word of a 

jury of presentment [the grand jury], or an appeal, but on the accusation of the marshal,” 

a practice that does resemble civil law procedure.9   

                                                                                                                                               
he first made the charge, to prosecute his appeal at a later date; on his part there was an offer to prove the 
veracity of the accusation by armed combat.”  Bellamy, The Tudor Law of Treason, 124.  
8 State Trials, 3: 483-520. 
9 Bellamy, The Tudor Law of Treason, 230.  Unlike in common law procedure, where an individual 
citizen or the community brought the original complaint, the civil law allowed magistrates to initiate 
criminal proceedings. 
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 The role of the Marshal Court’s in trying cases of treason is not clear, but 

according to Bellamy, the office of the Marshal was important in the imposition of 

“marshal” or martial law.  There was a long tradition that gave the Marshal presiding 

authority over the administration of summary justice in times of military crisis, war or 

rebellion against those openly levying war against the Crown.10  During the sixteenth 

century the scope for using summary justice under martial law became very wide 

indeed:   

Discharged soldiers, rogues, and vagrants, many of whom had no connection 
with the military life, whose chief fault was the threat to public order posed by 
their lack of employment, became justiciable under it.  So did those who broke 
down enclosures, destroyed parks, assembled illegally, rioted, or created 
disorders in the Scottish marches.  There were also embraced aliens whose 
native country was at that time at war with England, those who obtained 
possession of heretical and seditious books and failed to burn them, those who 
gave assistance to pirates and those who brought into the country papal bulls 
illegally.  These cannot be said to have committed the original treason covered 
by martial law, namely levying open war against the prince.11 

 

Martial law became a very attractive way for the authorities to be rid of troublesome 

elements in society without the risk of acquittal in a jury trial (courts martial were 

evidently civil law jurisdictions, whatever may have been the practice in the Court of 

the Earl-Marshal).  This was a mode of discipline usually reserved for the lower orders.  

Rarely would men of property be subjected to the indignity of a quick hanging in the 

field.  This was especially true since more property was forfeited to the Crown under 

                                                 
10 Ibid., 231-232.   
11 Ibid., 232. 
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common law than under martial law, so it was desirable to try wealthier men by the 

common law.12 

 According to Bellamy, there are few descriptions of the administration of 

martial law in the sixteenth century.   

There is one report, from 1537, that the marshal, or a provost-marshal, should be 
present, and that the king’s attorney should prosecute.  We can be sure that 
usually there was neither grand jury nor petty jury employed.  Very likely the 
trial took the form of a statement of the offence by the marshal, a plea for 
judgment by the attorney, who might put the case for the crown offering what 
evidence he had, and then the giving of the verdict by the marshal.  We do not 
know if the accused was given the opportunity to make an answer to the 
charges.  In trials under the law of arms in the fourteenth century requests to be 
allowed to respond had been refused.13 

 
Given the circumventing of many aspects of what most Englishmen considered their 

legal rights (in particular, judgment by one’s peers as guaranteed by Magna Charta), 

martial law was to become a controversial subject. 

 In the seventeenth century there were efforts to narrow once again the scope of 

those subject to martial law.  Specifically, in 1628 the Commons presented the king 

with the Petition of Right, a list of grievances against the Crown that became part of 

English constitutional law.  Of interest here is the seventh provision, which called for an 

end to the administration of punishment under martial law to those who ought to have 

been tried by the common law.  The Petition did not demand an end to all martial law.  

Indeed, it makes plain that some “grievous offenders” who had so far escaped 

punishment deserved such summary justice.  The Crown had been organizing an 
                                                 
12 Ibid., 233-235.  According to Bellamy, under the common law, traitors lost both their goods and lands 
to the Crown; under martial law and the law of arms, they lost only their goods. 
13 Ibid., 232. 
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expedition in aid of the French Huguenots and had billeted troops on some of the 

English citizenry (another source of protest), and these soldiers no doubt committed 

their share of crimes against the populace.  These the framers of the Petition wanted 

prosecuted.  What the Petition was requesting was a more limited, equitable use of this 

drastic form of justice.14     

   As in the sixteenth century, there are few available accounts of seventeenth-

century courts martial.  Those that exist provide little detail.  There is an account of the 

1651 court martial of James Stanley, earl of Derby, Sir Timothy Fetherstonhaugh and 

Captain John Benbow in the aftermath of the Battle of Worcester.  The three had fought 

for Charles II and were tried under Cromwell’s commission upon an act of Parliament 

of 12 August 1651 titled “An Act against corresponding with Charles II.”  According to 

the act offenders were to be tried by a Council of War or a court martial.  The law made 

clear that adhering to Charles Stuart and his party or abetting them was high treason.15  

The commissioners were a mixture of army officers and civilians.  Derby attempted to 

argue that he had been given quarter by a Captain Edge and therefore, he should have 

been spared a trial.  But the commission overruled Derby’s plea and immediately 

proceeded to vote him guilty and sentence him to death by beheading.  There was, in 

fact, almost no trial at all, if one is to judge by the account in the State Trials; the 

proceedings amounted to little more than summary judgment.  The other two prisoners 

                                                 
14 Divine Right and Democracy, An Anthology of Political Writing in Stuart England, ed. David Wootton, 
(Harmondsworth: Penguin, 1986), 166, 168-171. 
15 Act of 12 August, 1651. Acts and Ordinances of the Interregnum, 2: 550-551. 
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got the same treatment, except that Benbow was to be shot, perhaps because of his army 

rank.16   

 The only other account of a court martial located for which any sort of detail is 

provided on the procedure used is a pamphlet account of a 1692 case that occurred on 

the Continent.  A man named Bartholomew de Linniere, Kt. Sieur de Grandvall was 

supposedly chosen by highly placed French personages, including some ministers, and 

allegedly, Madame Maintenon, Louis XIV’s mistress, to assassinate William III while 

he was on military campaign in the French wars.  The plotters believed that the 

confederation against France would disintegrate once the deed was done.  His co-

conspirators betrayed Grandvall, he was captured, and eventually, he confessed 

(without the use of torture, the pamphlet notes).  “Grandvall being brought to the Army, 

he was put upon his Trial, before a Grand Court Martial, consisting of General Officers, 

where he appeared several times.”  The court martial convicted and executed Grandvall 

for treason.17  

 A number of ordinances and acts regarding the imposition of martial law during 

the Civil War and Commonwealth periods (including the aforementioned act of 12 

August 1651) give a bit of insight into procedure, some of it surprising.  The majority of 

these laws were specifically aimed at the armed forces.  They were concerned with 

constituting the courts martial commissions and naming the commissioners.  Several of 

the acts and ordinances also specified the crimes against which they were aimed.  A 

                                                 
16 State Trials, 5: 293-311.  
17 A True Account of the Horrid Conspiracy Against the Life of His Sacred Majesty William III.  (London, 
1692), 3-7. 
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number of the offenses, while not actually called treason, were the same as or similar to 

those found in 25 Edw. 3, including adhering to Parliament’s enemies and levying war 

against Parliament.  These laws also indicate that those court martialed were to receive 

some sort of trial and witnesses were to be examined on oath.  Of interest is that two 

ordinances actually enforced a two-witness rule, declaring that no sentence could be 

passed on anyone without a free confession or the testimony of two credible witnesses.  

This may not be extraordinary in the sense that while the rule was becoming part of 

English common law, it had long been part of the rules of evidence in civil law, which 

was evidently the procedure used in courts martial.  Which tradition influenced 

Parliament’s decision here?  Either way, it seems to have been an enlightened one.  

Unfortunately, there is no evidence that this enlightenment carried over into the trials of 

men like the earl of Derby, Fetherstonhaugh and Benbow in 1651.18                  

 There were also instances in which true summary justice was administered in the 

field, apparently without any semblance of trial, but under the guise of martial law.  A 

number of men were summarily executed immediately after the battle of Sedgemoor, 

which had resulted in the final defeat of the Duke of Monmouth in his 1685 rebellion.  

According to Peter Earle,  

                                                 
18 Some of the pertinent acts and ordinances include: the ordinance of 16 August, 1644, which established 
a court martial for London and environs; the ordinance of 23 April, 1645, which established martial law 
for the county of Kent; an ordinance of 7 June, 1645, for the same; the ordinance of 3 April, 1646, which 
again established a court martial for London and Westminster, and which included a provision for the 
two-witness rule; the ordinance of 27 June, 1646, which was concerned with various military matters in 
Kingston upon Hull, including martial law, and which also included a two-witness rule; and the 
ordinances of 21 August, 1648 and 23 August, 1648, which provided for martial law on the high seas.  
This last specifies the jurisdiction of “Civil Laws, Law Martial, and Customs of the Seas.”  Acts and 
Ordinances of the Interregnum, 1: 486-488, 674-675, 692-694, 842-845, 859-861, 1185-1186.  



 

 132 
 

 

King James had thought it wise to treat the rebels with a mixture of leniency and 
terror, a free pardon for those who accepted his proclamation and the utmost 
severity for those who did not.  All men should see what it meant to be a rebel.  
In reply to an inquiry from the Duke of Albemarle, the King had consulted ‘the 
most able in the law’ who had told him that rogues such as those ‘who 
proclaimed the late Duke of Monmouth King may be hanged without bringing 
them to a formal trial.  The King leaves it therefore to your discretion to proceed 
in the matter as you shall see cause, but would have some of them made an 
example for a terror to the rest.’  The justification for such summary punishment 
by the military presumably lay in the assumption that, as long as the state of 
rebellion existed, civilians as well as soldiers could be dealt with under martial 
law.  To satisfy such conditions the rebellion was not regarded as ‘ceased’ until 
some time after the battle of Sedgemoor.19 

 

The king’s men may have executed as many as 100 rebels in this manner.20  On the 

other hand, as brutal as the Bloody Assizes were, in which George Jeffreys presided 

over the trials of about 1300 prisoners21, those men did get a chance at trial under 

regular common law rules.  In fact, in the latter part of the Stuart regime, even in cases 

of large-scale rebellion, and despite the large numbers of prisoners to be processed, the 

government often provided common law trials. 

 It is apparent then that there were a variety of modes of military justice.  They 

were, for the most part, quite different in their procedure from the common law courts, 

and, with the exception of the Earl Marshal’s Court, evidently not strongly influenced 

by it.  But some were limited in jurisdiction and duration, while others were becoming 

obsolete as far as trials for treason were concerned.  The next section discusses courts, 

                                                 
19 Peter Earle, Monmouth’s Rebels: The Road to Sedgemoor 1685 (London: Weidenfeld and Nicolson, 
1977), 136. 
20 Ibid.  See also Robin Clifton, The Last Popular Rebellion (London: Maurice Temple Smith Ltd., 1984), 
223-224. 
21 Earle, Monmouth’s Rebels, 167. 
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which were, like the Court of Chivalry, becoming less useful in the effective 

prosecution of treason.  

 

The Court of the Lord High Steward and the High Court of Parliament 

The Court of the Lord High Steward  

 These two courts are grouped together because the court of the Lord High 

Steward was the prescribed place to try peers when Parliament was not in session and 

therefore, impeachment was not an option.  The origins of the court are unclear, but 

precedent for trial of peers in a Lord High Steward’s court can be traced at least as far 

back as 1415.22  The court came into real use under the Tudors as another means to 

humble the nobility by denying them the dignity of trial in the full Parliament.  In the 

centuries before the Tudors, peers could be tried for treason in a variety of ways, such 

as in Parliament, by impeachment, or in the Court of Chivalry presided over by the 

constable and marshal.  After the mid-fifteenth century Parliament, for a time, ceased 

using impeachments and proceeded instead to move by act of attainder.  This was 

deemed necessary during the Wars of the Roses as a means to obtain the forfeitures of 

those who had engaged in war against the Crown and who had fled or died in battle.  

                                                 
22 Stephen argued that the court was older, at least 800 years and more, a remnant of the medieval Curia 
Regis, of which the Lord High Steward had been an officer.  Stephen, A History of the Criminal Law of 
England, 1: 161-5. 
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But until the end of the fifteenth century, there were few examples of trial in an 

identifiable Steward’s court.23   

 However old the court was, by the seventeenth century its procedure seems to 

have become fairly well established.  Much of it was similar to that of the common law 

courts.  Moreover, as will be seen, at least one procedural issue that was the subject of 

debate in the common law courts was also of concern in this court as well.  Proceedings 

involved a good bit of arcane ritual and drama, especially when the court was convened 

and dismissed.  According to Coke, “At the day, the Steward with six Serjeants at armes 

before him takes his place under a Cloth of Estate, and then the Clerk of the Crown 

delivereth unto him his Commission, who redelivereth the same unto him…And then 

the usher delivereth to the Steward a white rod, who redelivereth the same to him…who 

holdeth it before the Steward.”  And then at the end of the trial, “When the service is 

performed, then is an Oyes made for the dissolving of the Commission; and then is the 

White Rod, which hath been born and holden before the Steward, by him taken in both 

his hands, and broken over his head.”24   

 Not all peers were entitled to trial in this court.  In general, only those who had a 

voice in Parliament and who were summoned there by the king’s writ had this right.  

But there were exceptions.  Trial by peers was only available to lords of Parliament who 

were there by virtue of their nobility: dukes, marquises, counts, viscounts and barons.  

The Lords Spiritual, those who sat in the Lords because of their church offices, for 

                                                 
23  Harcourt, Trial of Peers, 296-443.  
24 Coke, Third Part of the Institutes, 27-31.   
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example, the Archbishop of Canterbury, were tried before regular juries.  Also, some 

nobles apparently could not be members of the House of Lords despite their titles, and 

so could not receive trial in the Steward’s court.  In this category were eldest sons of 

peers, while their fathers still lived.  This was true even when the sons had honorifics of 

their own, such as “Lord” or “Baron.”  Also included here were younger sons of kings 

who were earls at birth.  Finally, nobles of Scotland, Ireland and France who committed 

treason in England had no right to trial in this court.25 

 The trial process for the Steward’s court actually began in the common law 

courts.  The lord in question was indicted before commissioners of oyer and terminer or 

in King’s Bench.  Next, the king appointed a Lord High Steward, himself a peer.  

Chancery then awarded a writ of Certiorari, which removed the indictment from a 

lower to higher court, in this case, the Steward’s court.  The Steward chose the trial date 

and then a summons went out to the peers of the realm requesting their attendance at the 

trial.  These peers were to act as a jury of sorts, but they were known as “triers”, rather 

than as jurors.  Unlike common law jurors these peers were not sworn, nor could 

defendants challenge them peremptorily or for cause.  There was no prescribed number, 

but tradition required at least twelve, and before 1696 the Lord High Steward selected 

them.  According to Coke, no fewer than twenty-four jurors or triers (at least twelve 

                                                 
25 Ibid., 29; Y.H., An Authentical Account of the Formalities, and Judicial Proceedings, Upon 
Arraigning, at Westminster, a Peer of the Realm before a Lord High-Steward (London, 1680), 14-16; 
John Brydall, Decus & Tutamen: Or, A Prospect of the Laws of England (London, 1679), 102-103.  
Regarding the issue of earls, Brydall says that an earl by nativity, for example the younger son of the king 
or the heir apparent of a duke, is only to be tried by commoners, because an earl by nativity “is no dignity 
in Law.”  But Brydall implied that earl “by creation” is a dignity in law and brings with it the right to trial 
by peers.     
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each on the grand and petit juries) could convict any peer or commoner.26  The ability to 

choose the triers gave the king and the Lord High Steward the power to pack the panel 

and this was of grave concern to the English peerage as a whole.  It accounts for a 

proviso in the 1696 act that required that all the lords of Parliament be summoned to sit 

in judgment at the trials of peers, thereby reducing the Steward’s ability to select triers 

sympathetic to the Crown’s case.  Finally, unlike in a common law trial, the verdict did 

not have to be unanimous, but required only a majority.27 

 In its other features the trial of a peer resembled that of a commoner.  As in 

many of the great state trials, the king’s counsel presented the crown’s case.  Before 

1696 peers, like commoners, were not allowed counsel in the courtroom, except for 

points of law.  The triers, like common law jurors, were forced to remain together until 

they could render a decision.  However, unlike a common law jury, the peers gave their 

verdict in the absence of the prisoner.  The prisoner was then brought in and the 

Steward informed him of the outcome and gave his judgment if the defendant was 

guilty.28  

 The trial of Lord Delamere in 1686 is illustrative of this process.  Delamere was 

tried in Westminster Hall, where the common law courts met, with Lord Jeffreys 

serving as Lord High Steward.  Delamere was accused of conspiring to foment rebellion 

against the king, which, according to the authorities, amounted to compassing the king’s 

death.  Specifically, the government suspected him of agreeing to raise men and money 

                                                 
26 Coke, Third Part of the Institutes, 27-31.   
27 Harcourt, Trial of Peers, 434-435. 
28 Coke, Third Part of the Institutes, 28-30.   
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in conjunction with Monmouth’s Rebellion in 1685, and of plotting to take the city of 

Chester and its armaments magazine.29 

 As required, Delamere was indicted in one of the lower courts and then the case 

was moved upward by writ.  About thirty peers were chosen to sit as triers.30  Once the 

trial began, the court followed common law procedure, for the most part.    

It is clear from the proceedings that something that had long been an issue in the 

common law courts was also of crucial importance in other courts as well; Delamere 

won a rare acquittal because the prosecution could not produce two credible witnesses.  

Delamere mounted such an able defense by discrediting the one real witness that the 

prosecution produced, that Judge Jeffreys and Solicitor General Finch were reduced to 

advocating a violation of the now widely accepted requirement for two witnesses.  They 

clearly also knew that much of the evidence had been circumstantial.31 

Though it be allowed that there must be two witnesses in cases of treason, and 
that circumstances, though never so strong, and sufficient to fortify one positive 
proof, do not, nor can make a second positive witness; yet…there may be 
circumstances so strong and cogent, so violent and necessary to furnish a 
positive testimony, that will in law amount to make a second witness, such as 
the law requires.32 

   

This could have been a dangerous precedent, but in fact, Finch and Jeffreys could not 

overcome the prevailing sentiment that two positive witnesses were necessary, even in 

the Steward’s court.  Delamere’s peers acquitted him unanimously and James II ordered 

                                                 
29 State Trials, 11: 509-518, 529; Burnet, History of His Own Time, 3: 89; Luttrell, A Brief Historical 
Relation, 1: 369.   
30 State Trials, 11:512-513. 
31 Ibid, pp. 513-14, 586-592. 
32 Ibid., 586. 
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Thomas Saxon, the discredited witness, to be prosecuted for perjury.33  Saxon was 

subsequently tried, found guilty and ordered “to be whipt from Ludgate to Westminster 

one day, and from Newgate to Tyburn another day; and to pay 500 marks, and be 

imprisoned till done.”34   

 As it happened, Delamere’s may have been the last trial in the Steward’s court.35  

After the Glorious Revolution, the frequency with which Parliament met may have 

rendered the court superfluous.  Certainly, impeachment continued to be, as it had been 

for much of the seventeenth century, the preferred method of attacking important men 

of the realm. 

 

The High Court of Parliament 

 The previous chapter provided a discussion of the judicial and legislative 

functions of Parliament.  This section will be concerned with the procedural aspects of 

Parliament’s judicial function as the highest court in England as it met to levy treason 

charges.  Thus, the subject at hand will be impeachments.  Impeachment was a 

medieval practice that had lain dormant for more than 150 years36 when it was revived 

in the 1620s as a means for Parliament to attack the king’s men without attacking the 

                                                 
33 Ibid., 514n, 585.  James II believed that it was the two-witness rule that saved Delamere.  In a note in 
the State Trials, James is quoted as having written to the Prince of Orange that Delamere had been 
fortunate to have fair judges who followed the rule, because most believed him guilty.  Ibid., 593n. 
34 Luttrell, A Brief Historical Relation, 1: 371-372. 
35 Stephen, A History of the Criminal Law of England, 1: 165. 
36 Theodore F. T. Plucknett, A Concise History of the Common Law (Rochester, N. Y.: The Lawyers Co-
operative Publishing Company, 1929), 146.  According to Plucknett, there were no impeachments 
between 1459 and 1620.   
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king himself.  As one member of Parliament explained during the impeachment of the 

earl of Danby (1678-85), “Parliaments sit upon two great things, giving money, and 

questioning great men for offences, &c. and you had better part with your power of 

giving money than that.  You will be of no use at all, if your power be taken away of 

questioning exorbitances in the government.”37  In the 1640s Parliament employed 

impeachments with deadly effect in order to dismantle the government of Charles I.  

Holdsworth described impeachment succinctly,  

An impeachment is a criminal proceeding initiated by the House of Commons 
against any person.  The person impeached is tried before the whole House of 
Lords presided over by the Lord High Steward if a peer is impeached for treason 
or felony, or by the Lord Chancellor or Lord Keeper in all other cases.  The 
judgment is given in accordance with the vote of the majority of the House, and, 
on the demand of the House of Commons made through its Speaker, the House 
passes sentence.38  

 

Holdsworth appears to have been describing procedure as it evolved into modern times, 

because impeachment proceedings in Parliament were somewhat less settled in the 

seventeenth century than the quote would lead one to believe.  In many, if not most, 

impeachments, debates regarding how to proceed were common and often prolonged 

trials significantly.  At one point in the impeachment of Lord Danby, the Commons 

threatened to stop the proceedings altogether unless they could reach an agreement with 

                                                 
37 State Trials, 11: 821.  And the author of a pamphlet discussing specific impeachments saw these 
proceedings as devices to curb “arbitrary Ministers” so they were “proper and necessary checks.”  The 
Method of the Proceedings In the House of Lords and Commons, In Cases of Impeachments for High 
Treason with Presidents Ancient and Modern; and the Judgment of our best Lawyers, and Historians, 2nd 
ed. (London, 1715), 65. 
38 Holdsworth, History of English Law, 1: 379-380. 
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the Lords on exactly how to conduct the trial.39  There were so many conferences and 

debates in the course of this prosecution that it is not surprising that the impeachment 

was not resolved for seven years.  Perhaps these problems were owing to the long 

dormancy of the practice.  Its revival required adaptation to new circumstances.   

Nonetheless, the procedure Holdsworth described corresponds roughly with the course 

that events followed.    

 There were a number of differences between common law trials and 

impeachments.  Whereas common law trials tended to go quickly, lasting less than a 

day usually, impeachments could go on for several days or longer.  Members of the 

House of Commons acted as prosecutors.  There was no indictment, but there were 

articles of impeachment.  According to the common law, defendants could not receive 

copies of their indictments, but impeached parties did get copies of their articles.  As we 

have seen, the charges in the articles were often more “creative” than those leveled at 

common law defendants.  Further, in common law trials defendants could eliminate 35 

potential jurors without cause and more with a justification.   As in the Lord High 

Steward’s court, this was not possible in impeachments.  The Lords as a whole were 

entitled to sit in judgment, and they acted, in effect, as both jury and judges.40  The 

possible exception was the bishops, who theoretically were not supposed to be involved 

in matters of blood (capital cases).  In the trial of the earl of Danby, this became one of 

many sources of contention.  The Commons were resolved that the bishops should 

                                                 
39 State Trials, 11: 808. 
40 State Trials, 11: 792-794. 
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withdraw from the entire trial, not so much for fear of their involvement in a case that 

could end in execution, but because the king had made clear that he expected the clergy 

to support his position in the trial.41  Thus, even the personnel involved in an 

impeachment could be a matter of ongoing dispute.  Unlike in the common law courts, 

verdicts did not have to be unanimous: a majority vote was sufficient.   

 At the same time, some of the most important procedural issues in the     

common law courts were also acknowledged in Parliamentary impeachments as well.  

The practices with regard to counsel and the two-witness rule, discussions of which 

form the bulk of this chapter, were generally the same in Parliament as they were in the 

regular courts.  And it was not unknown for those presiding over these trials to cite 

common law cases as precedent, albeit not binding precedent.  For example, in Lord 

Stafford’s trial, in a discussion of the two-witness rule, it was clear that lower court 

decisions carried great weight, and such cases as that of Sir Henry Vane, which took 

place in King’s Bench, were cited as important, if not authoritative.42     

 As will be seen, Parliament specifically excluded itself from the provisions of 

the 1696 act that extended certain protections to treason defendants in the common law 

courts.  But this did not prevent the high court from looking to the lower courts for 

guidance in the search for equity and settled procedure.  

 

 

                                                 
41 Ibid., 814, 814n. 
42 Tryal of William Viscount Stafford, 196-197. 
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The Common Law Courts 

 
 The most important and frequently used venues for treason trials were the 

various types of common law courts.  Often employed was the highest criminal court of 

King’s Bench.  Judges of the central courts (which were located in Westminster and 

which included King’s Bench, Common Pleas and Exchequer) could also conduct the 

proceedings when they were out on circuit at the assizes, under commissions of oyer 

and terminer and/or gaol delivery.  Numerous trials were held at the Old Bailey in 

London, effectively the assize court for the city.  The monarch could also grant special 

commissions.  In these instances special courts were set up for a specific purpose when 

the government considered itself to be particularly threatened.  For example, special 

commissions were used in the aftermath of the 1715 Jacobite rebellion.  Not only was 

the government reacting to the threat of rebellion, but they also had large numbers of 

individuals to process as quickly as they could.43  These courts all used regular common 

law procedure.44  

 As indicated, the procedural matters discussed in the following sections are 

those that were increasingly at issue over the course of the seventeenth century.  The 

remainder of this chapter will concentrate on problems that the statute of 1696 was 

                                                 
43 See, for example, PRO, KB 33/1/5, ff. 65-72, 92-107, 111-124. 
44 The trials began with indictments by grand juries.  The triers of fact were the petty jury, composed of 
twelve men.  At least one judge, sometimes more, depending on the importance of the trial, presided.  
There was generally at least one prosecutor, although again, there could be more, depending on the trial.  
The defendant was usually arraigned, tried and convicted or acquitted in one day or less.  The king was 
always the victim in this crime, the individual on whose behalf the state was prosecuting. 
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supposed to remedy, with a particular focus on the two issues that inspired the most 

commentary and controversy: defense counsel and the two-witness rule.   

 

Counsel 

 The common law rule prior to 1696 with regard to defense counsel in treason trials 

was that prisoners were expected to speak for themselves in matters of fact.  In other words, 

during the trial, in answering the charges, in examining witnesses and in attempting to refute 

the prosecution’s evidence, the defendant faced the court alone, or nearly alone.  This did not 

change as practice in the common law courts until 1696.  In 1663 the government charged 

John Twyn, a printer, with compassing the King’s death for printing a book titled A Treatise 

of the execution of justice, wherein is clearly proved that the execution of judgment and 

justice is as well the people’s as the magistrate’s duty, and if the magistrate’s pervert 

judgment, the people are bound by the law of God to execute judgment without them.  The 

indictment alleged that the book advocated the accountability of the crown to the people and 

the right of the people to take over the government, by force if necessary, if the king violated 

his duty to them.  Twyn asked for counsel, even before his plea, but the Lord Chief Justice 

denied the request and informed Twyn that they, the judges, would be his counsel.45  Despite 

that promise, the court essentially left Twyn to his own meager devices.  They invited him to 

speak for himself and call witnesses, but he mounted little defense beyond denying that he 

had actually read the book or knew its contents.  In fact, Twyn faced a good deal of hostility 

                                                 
45 State Trials, 6: 513-515. 
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from those who were supposed to counsel him; the judges treated him as guilty in the 

presence of the jury before they even reached a verdict.  Not surprisingly, they convicted 

him.46   

  There is an ironic footnote to this case that underscores the disadvantages under which 

treason defendants operated.  The government did not try Twyn alone.  They had charged 

three others, a bookseller, a bookbinder and a printer, with lesser crimes, misdemeanors.  

Simon Dover, the other printer, and Thomas Brewster were both charged with sedition.  The 

interesting point is that for a lesser, non-capital charge, the men asked for and received 

counsel.47  Before the seventeenth century, despite the fact that counsel was only forbidden in 

trials for capital crimes, it was rare for defense attorneys to appear in non-capital crimes as 

well.  The destruction of Star Chamber during the revolution apparently changed this.  In Star 

Chamber, which had dealt with non-capital crimes, defendants had been required to have 

counsel.  It has been proposed that the common law courts that assumed jurisdiction for these 

crimes may have adopted this practice in cases of misdemeanor.48 

 This remarkable disparity in the treatment of the two types of crimes was made 

explicit during the impeachment of the Earl of Clarendon in 1667.  Immediately after the 

Commons voted to impeach Clarendon of treason and high crimes and misdemeanors, 

Serjeant Maynard gave these instructions: “For misdemeanour he may have counsel, not for 

                                                 
46 Ibid., 531-535.  When Twyn, after his conviction, begged for mercy and for Lord Chief Justice Hyde’s 
intercession with the King, Hyde replied, “I would not intercede for my own father in this case, if he were 
alive.”  Ibid., 536.  
47 State Trials, 6: 517-519. 
48 Harold J. Berman and Charles J. Reid, “The Transformation of English Legal Science: From Hale to 
Blackstone,” Emory Law Journal 45, no. 2 (Spring, 1996), 475n-476n. 
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Treason: Therefore so distinguish the charge that he may have counsel.”49  The adoption of 

Star Chamber procedure may go part way toward explaining the evident inequity in access to 

counsel, but tradition and practicality were the main factors.   

  In theory, the judges were supposed to act as counsel for the defendant.   In practice 

this usually meant little more than perfunctory instructions on basic court procedure, such as 

information about jury selection.  Frequently, in fact, judges, as crown appointees, were 

biased toward the prosecution and even at times, as in Twyn’s case, openly hostile toward the 

defendant in trials in which the primary victim was the crown.  As Sir John Hawles, William 

III’s solicitor general, commented in his scathing attack on the conduct of the trials of the 

Protestant “martyrs” of the 1680s, “I doubt it will be suspected, that [in these cases], they [the 

judges] did not make the best of their client’s case; nay, generally have betrayed their poor 

client, to please, as they apprehended, their better client, the king.”50   

 The reasoning for the lack of counsel in matters of fact in treason (and other capital 

cases) was varied.  Some believed that the only way to judge guilt or innocence was to force 

the prisoner to speak for himself, to let the jury see his face and comportment as he addressed 

the court.  A refusal to speak in one’s own defense was considered a sign of guilt.51  Others 

argued that there was no need for counsel “because it is needless, in regard that only 

undoubted evidence which no art can influence ought to pass against a man’s life.”52  Hawles 

                                                 
49 State Trials, 6: 350. 
50 Hawkes cited in State Trials, 8: 726. 
51 John Langbein, “The Historical Origins of the Privilege against Self-Incrimination,” Michigan Law 
Review 92 (1994), 1047-1085. Clearly, there was no well-developed sense of a right of the defendant 
against self-incrimination.  There was an idea that witnesses had a right not to incriminate themselves, but 
this right did not extend to the prisoner on trial. 
52 Notes Touching Trials for high Treason, BL, Stowe 376, f. 132.   
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suggested that, “The true reason in probability is, that the prisoners in indictments are 

generally so very poor that they could not be at charge of having counsel, and so non-usage 

gave colour of law.”53  On the other hand, more than once, especially as Parliament debated 

the 1696 Act, some expressed the simple concern that counsel for the defense would greatly 

prolong trials and possibly prevent the conviction of people who were threats to the 

government.   During Lord Delamere’s trial in 1686 (which, again, was not in a common law 

court, but the sentiments expressed here were nonetheless shared by many others) George 

Lord Jeffreys replied to Delamere’s request for counsel by asserting that: 

My lord, you cannot, by the course of law, have counsel, allowed you in the case of a 
capital crime, till such time as the court, where you are called to answer, is apprized 
that there is some matter of law in your case, that may need counsel to be heard to 
inform their judgment, and which they may think convenient to hear counsel to:  for if 
in any case, any prisoner at the bar shall before-hand be allowed to have counsel to 
start frivolous objections, …(we all know that there are some, who will be easily 
prevailed with to endeavour to pick holes where there are none) and to offer matters 
foreign from the things whereof the party stands accused and upon the prisoner’s 
request, counsel must be heard to every trivial point, the courts of law would never be 
at an end in any trial, but some dilatory matter or other would be found to retard the 
proceedings: but it does not consist with the grandeur of the court, nor your lordship’s 
interest, to let such a frivolous plea interrupt your lordship’s trial.54 

 

This did not prevent those being prosecuted from requesting counsel.  Throughout the period 

examined here, one finds defendants asking for lawyers and making the argument, with a 

great deal of justification, that they are virtually helpless without someone knowledgeable in 

the law to speak for them.  In every case, the judges denied those requests because it went 

against all precedent to provide counsel to argue the facts.    

                                                 
53 Hawles cited in State Trials, 8: 726. 
54 State Trials, 11: 525.  
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 Defense attorneys were not entirely inaccessible, however.  Prisoners frequently 

consulted lawyers before the trial.  Indeed, this had increasingly become the case over 

the course of the century,55 and defendants often seem to have expected the favor, 

which was what the courts considered it.  In reading trial accounts it is sometimes 

apparent that the defendants had been coached and prepared, since they raised matters 

of fact and law that a layman was unlikely to know anything about.  For example, Lord 

Danby’s notes regarding his case include papers containing legal advice, which are in a 

different hand and which were probably written by his attorney.56  Algernon Sidney, a 

defendant in the Rye House Plot, received a good deal of advice before his trial from his 

attorney, Mr. William Williams, who provided him with many pages of possible 

challenges to offer the court.57   

 Although it was probably generally frowned upon, the court occasionally 

winked at prisoners getting hints from their lawyers or friends who might be sitting near 

them during the trial.58  In 1681 the court denied Edward Fitzharris the help of counsel 

for anything other than matters of law.  However, his wife, who had apparently 

consulted with lawyers and prepared something of a defense, with the indulgence of the 

court, sat near her husband during his trial and gave him what help she could.59  The 

prosecution objected several times that she had instructions from counsel and that this 

                                                 
55 James Pfifer, “Law, Politics and Violence: The Treason Trials Act of 1696,” Albion 12, no. 3 (Fall, 
1980): 255. 
56 For example, BL, Add. MS. 28043, f. 13v-14. 
57 State Trials, 9: 825-829. 
58 Coke asserted in his Third Institute that learned men sitting in court could legitimately call out 
information if this would help justice to be served.  Coke, Third Part of the Institutes, 137. 
59 State Trials, 8, 250, 260, 329-332. 
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was tantamount to “assigning him counsel in point of fact”, but the Lord Chief Justice 

continued to allow it.60  It might have been difficult to remove this contentious lady 

anyway; she was vocal throughout the trial, and at one point, despite cautions from the 

court, she outright refused to be removed and continued to interject instructions to her 

husband.61   

 Even more apparently lenient were the judges in the case of Charles Bateman in 

1685.  According to Sir John Hawles, he was the last person tried in the Rye 

House/Monmouth series of attacks on the Whig opposition.  Hawles maintained that 

Bateman’s real sin was that he had reportedly been Shaftesbury’s surgeon.  In a most 

unusual move the court allowed Bateman’s son to help him in his defense.62  “The 

reason for it was that the court had ruled Bateman non sanae memoriae, in which case 

Hawles thought he should not have been tried at all.”63   These few cases of help in the 

courtroom were extraordinary by contemporary standards.  As Hawles points out: 

The last matter observable in this trial, was the permitting Bateman’s son to 
make his father’s defence, which was an extraordinary unparalleled favour; it 
was the first and last time that, or anything like it, had been done…[N]othing 
can excuse the allowing the prisoner counsel in matter of fact, as was done in 
this [Bateman’s] case (it is not material, whether the son was a barrister at law or 
not) but the weakness of the prisoner, who to all appearances was moped mad.64 

 
                                                 
60 Ibid., 333. 
61 Ibid., 333-334.  
62 State Trials, 11: 469, 473-474. 
63 Reznick, p 11n. 
64 State Trials, 11: 476.  According to Robert Skinner, in his Reports, with regard to Colledge’s trial, 
Aaron Smith, the defendant’s solicitor, was fined and sentenced to stand in the pillory, “being formerly 
convicted in a Trial at Bar for delivering to Stephen College…a Paper of Instructions full of scandalous 
Reflections upon the King and Government…”  Robert Skinner, Reports of Cases Adjudged in the Court 
of King’s Bench, From the Thirty-Third Year of King Charles the Second, to the Ninth Year of King 
William the Third (London, 1728), 124. 
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Rather than commend the court for allowing Bateman counsel, Hawles condemned 

them; the only reason Bateman received the favor was because of his probable madness.  

As Hawles said, he should never have been tried in the first place.  Worse, Bateman was 

convicted and executed.65         

 More commonly, if the individual on trial could raise a point of law, some flaw 

in the indictment or reasoning or procedure of the prosecution or court, and if the judges 

agreed that the defendant had a good argument, they would assign him counsel.    The 

lawyers could then actually appear before the court and argue on the prisoner’s behalf.  

Repeatedly, throughout the period in question, one finds defendants making such 

requests.  The regicide, Major-General Thomas Harrison,66 asked for a lawyer to argue 

the point that he was acting on behalf of Parliament and by their orders when he took 

part in the trial and sentencing of Charles I, and therefore only the high court of 

Parliament (and no inferior court) could judge him.  The judges denied Harrison’s 

request based on the argument that the Parliament that had condemned the King was not 

legitimate.  Besides the fact that the Commons were acting alone without the Lords, 

there were only about forty to forty-five members sitting because the House had been 

purged, as the Lord Chief Baron pointed out to Harrison.  The army was also 

                                                 
65 State Trials, 11: 476-477. 
66 “Harrison was the first that suffered.  He was a fierce and bloody enthusiast.  And it was believed, that 
while the army was in doubt, whether it was fitter to kill the king privately, or to bring him to an open 
trial, that he offered, if a private way was settled on, to be the man that should do it.  So he was begun 
with.”  Burnet, History of His Own Time, 1: 275. 
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intimidating those who remained.    Harrison could do nothing but try to defend himself 

and he was one of the regicides eventually executed.67   

 It was not uncommon by the 1680s, however, especially in some of the more 

notorious, complicated trials, for counsel to be appointed on a matter of law.  The 

timing for this would not be coincidental.  The late 1670s and the first half of the 1680s 

was a particularly bloody time in the history of treason law.  Hundreds were tried and 

executed.  Nearly one thousand were transported in the course of a few months in 1685.  

Transportation was often tantamount to a death sentence.  During this period, the Whig 

leadership, using their power base in Parliament, went on an offensive against 

Catholicism in England, with a view to ensuring that the king’s Catholic brother could 

not inherit the throne.  Treason trials and repeated attempts at exclusion were their 

primary tactics.  The crown eventually retaliated in kind by destroying the Whig 

leadership, also using treason trials.  The king was not only protecting his power to 

control religious matters, but he was ensuring allegiance to the crown and the dynasty.  

It is not surprising that defendants on both sides responded with attempts to protect 

themselves with whatever procedural precedents they could cite.  As indicated, 

perceiving the problem, judges were sometimes willing to help, albeit to a very limited 

extent, and only within the letter of the law.   

                                                 
67 Heneage Finch, An Exact and most Impartial Accompt of the Indictment, Arraignment, Trial, and 
Judgment (according to Law) of nine and twenty Regicides…(London, 1660), 50-54.  Note that another of 
the regicides, Adrian Scroop, also asked for counsel, making the same sort of argument that Harrison did.  
Scroop claimed that it was a point of law that the High Court of Justice acted under Parliamentary 
commission.   The court gave Scroop the same answer and explanation that it gave Harrison.  Finch, An 
Exact and most Impartial Accompt, 66-68.   
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 Edward Fitzharris, for example, received the help of counsel regarding the issue 

of jurisdiction in his case.68  He had allegedly been at various times an agent of one of 

the king’s mistresses, an informant against the Whigs in order to ingratiate himself with 

the king, and then an informant against members of the court.  He accused the Duke of 

York, the queen and others, including prominent Tories, of being “conspirators inspired 

by Rome.”69  That last action was his fatal error; he was about to be caught up in the 

beginnings of the court’s revenge for the Popish Plot and the Exclusion Crisis.     

 The government accused Fitzharris of writing a pamphlet that libeled the king 

and his brother as papists and confederates of the French king who wanted to introduce 

tyranny into England.  Fitzharris’s alleged goal was to incite English Protestants to rise 

against the king.  The story is even more complicated, however.  Titus Oates, star 

witness for the prosecution in the Popish Plot trials, eventually testified for the defense 

that in fact the Crown had employed Fitzharris to write the libel.   He and his 

confederates were then to distribute it to various Protestant lords and members of the 

Commons so that they would be found with a very incriminating diatribe against the 

                                                 
68 Fitzharris was a rather unsavory character; secretary Jenkins, in a letter to Lord Chief Justice North 
referred to him as “a very naughty man.”  CSPD 1 September 1680- 31 December 1681, 199. 
69 Hutton, Charles II, 400.  He accused the Earl of Danby of conspiring in the death of Sir Edmondberry 
Godfrey.  “This was very gross: yet upon so slight an evidence they found the bill against the lord 
Danby.”  Burnet, History of His Own Time, 2: 278-279.  However, Fitzharris claimed in a letter to his 
wife that he was working only for the king and was faithful to him.  CSPD January-June 1683, 217-218.  
According to the Marquis of Worcester in a letter to his wife dated July 2, 1681, there were found among 
Fitzharris’s papers after his execution claims that “hee had bin induc’t by the Sherrifs and the Recorder to 
say what hee did against the Queene, Duke, and Earle of Danby, being promist it should save him till a 
Parliament, and there hee should bee acquitted.”  HMC Beaufort, 86.    
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government.70  It has been proposed that this was a plot by the Crown to embarrass the 

Whigs.71   

 Even before the trial there were suspicions abroad that the Crown had been 

involved in something nefarious, because the Commons did not wait for the courts; they 

impeached Fitzharris instead.  They brought the case to the Lords’ bar, but the Lords 

rejected it on the question of whether Parliament could try a commoner.72  The case 

went to King’s Bench, despite the contention of the House of Commons that because of 

the impeachment no inferior court could try Fitzharris.  Even before his plea, Fitzharris 

asked for and was granted counsel.  In fact, according to Ventris’s reports, Fitzharris 

had tried to prepare a plea regarding the jurisdiction issue himself, and the court refused 

to look at it because a lawyer had not composed it.  It was at this point that Fitzharris 

made his successful request for counsel.73  The court allowed Fitzharris a delay in the 

plea until he could speak with his attorneys, a favor usually denied defendants in 

treason trials.74  According to Ventris, “…he was taken from the Bar, three or four Days 

being given him to advise with his Counsel, to prepare his Plea as they would stand by 

                                                 
70 State Trials, 8: 336-340, 362. 
71 Bodet, “The Meaning of Treason in Seventeenth Century England,” 237-238. 
72 Bodet asserts that this was the ostensible reason the Lords rejected the impeachment; in fact, he says, 
“Government supporters in the Lords, fearing that an impeachment would disclose the details of the anti-
Whig plot, carried the Upper House to a resolution against the impeachment.”  Ibid., 238.  The issue of 
whether the Lords could try a commoner continued to interest people.  See for example, Lord Guilford, 
“Fitzharris’ Case upon an Impeachment,” BL, Add. MS 32519, Vol II, in which he mulls over the 
precedents and practicalities of trying a commoner in Parliament.  
73 Ventris, Reports, I: 354-355.  See also Luttrell, A Brief Historical Relation, 1: 78-79. 
74 State Trials, 8: 223-255.  In nearly every case I studied in which a defendant asked for counsel to help 
with questions about the indictment, or other issues that might affect the plea, the court ruled that the 
prisoner had to plead first and then the court would consider such requests.   
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him.”75  The gist of the argument for the defense was that the impeachment was still in 

effect so that it should supersede the indictment.  Furthermore, the impeachment and 

indictment were for the same treasons, so that if Fitzharris should have been tried 

anywhere, it should have been in Parliament.76   

 It may seem perplexing that the defense was so eager to move the proceedings 

back to Parliament.  Fitzharris’s lawyers, including Sir Francis Winnington, Henry 

Pollexfen and Richard Wallop, “all staunch parliament-men,” were less interested in 

Fitzharris’s welfare than in bringing the case back to Parliament where an investigation 

could expose the king’s plans.77  This would make sense in the context of Narcissus 

Luttrell’s contention that there was suspicion that the government was trying to keep 

Fitzharris quiet when they moved him from Newgate to the Tower.78  Parliament was 

felt to be the best, most impartial judge.  Ultimately, after much wrangling, the court 

overruled the defense’s arguments.79  The key point, however, is that Fitzharris’s 

lawyers argued their case in ways that no laymen could have done.  They were able to 

cite precedent, law reports and authorities such as Coke, with great ease and facility, 

impressively quoting some of their sources in Latin.  Their exchanges with the judges 

were done on a more equal footing, both sides generally addressing each other as 

brethren and fellow legal experts.80  Even if Fitzharris’s attorneys had briefed him 

                                                 
75 Ventris, Reports, I: 354. 
76 State Trials, 8: 272-273, 303-304.   
77 Bodet, “The Meaning of Treason in the Seventeenth Century”, 239.  
78 Luttrell, A Brief Historical Relation, 1: 81-82. 
79 State Trials, 8: 326. 
80 For the arguments of defense counsel, see Ibid., 281-311. 
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before the trial and prepared him well, it is very unlikely he could have made his own 

case so ably.     

 Lord William Russell’s situation was equally complex, in part because the court 

both granted and denied him counsel during the same trial.81  The government was 

trying Russell in London for his part in the Rye House Plot.  The affair actually 

comprised two alleged conspiracies: one to attack the king’s guards and seize him in 

advance of a rising, and another to assassinate both the king and the duke. According to 

Hutton, “the murder project [was] discussed by former Cromwellians from London of 

insignificant social and political rank, and [the other plan was] mooted by leading 

Whigs.”82   

 The Rye House Plot, according to an official account published by the 

government in 1683, was to involve both a “General Insurrection” in England and 

Scotland, and the assassination of Charles II and his brother.  The two royal brothers 

were to be killed as they returned from Newmarket near the house of Richard Rumbold, 

                                                 
81 Of Lord Russell, Burnet wrote to Sir Edward Harley, July 19, 1683, “I shall only say this of him 
[Russell], that in my whole life I never saw so much of the worthiness of a brave man and of the 
greatness of an excellent Christian met together as are in him.  He will die clearing himself of all those 
crimes for which he is condemned except only the concealment of some treasonable propositions which 
he opposed to that degree that they were laid aside.”  HMC Bath, 1: 47. 
82 Hutton, Charles II, 420-421.  I say “alleged plan” because there has long been controversy about 
whether or not a plot really existed.  Burnet felt that the government exaggerated it in order to attack the 
Whigs.  Burnet believed that while some loose talk probably did occur, two witnesses, Rumsey and West, 
concocted a lot of the story, especially the parts about a rising and the killing of the royal brothers.  
Burnet, History of His Own Time, 2: 347-355, 389.  Hutton, on the other hand, states that it has been 
agreed in more recent years that the entire plot was genuine.  For the official crown version of the events 
of the Rye House Plot see His Majesties Declaration to All His Loving Subjects, Concerning the 
Treasonable Conspiracy Against His Sacred Government, Lately Discovered.  (London, 1683).        
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the house being known as the Rye.  Forty men, led by Rumbold, were to participate in 

the killings.83  They were to hide, 

And when Our Coach should come over against them, then three or Four were to 
shoot with Blunderbusses at the Postilion and Horses, and if they should fail of 
killing the Horses, some were to be ready in the way, who in the Habit of 
Labourers should Turn a Cart cross the Passage, and so stop Our Coach.  Others 
were appointed to Shoot into the Coach, where Our Royal Person, and Our 
Dearest Brother were to be: Others to Fire upon the Guards that should be then 
attending Us.84 

 

A fire at Newmarket foiled this particular scenario by forcing the royal party home 

early.  According to this account, the plotting did not stop, and in addition to further 

assassination plans, the conspirators formed the goal of gathering an army.  They also 

intended to involve the Scots, particularly, the Earl of Argyle.85  Secretary Jenkins, in a 

letter of June, 1683 to all the Lord Lieutenants, confirmed the story of the fire, and 

indicated that, “in case this horrid treason had taken effect, it was to have been 

seconded by an insurrection in several parts of the kingdom.”  Jenkins asked that the 

military be prepared to disarm suspects.86  

 The government accused Russell of being part of a council of state that would 

direct the rebellion and that was also to include the Duke of Monmouth and Algernon 

Sidney.  Several witnesses testified at the trial that Russell participated in discussions of 

the attack on the king’s guards and the rising.  The government construed these 

                                                 
83 His Majesties Declaration to All His Loving Subjects…, 6-10.  
84 Ibid., 10-11. 
85 Ibid., 12-16. 
86 CSPD January-June, 1683, 339-340. 
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meetings and the plan to take the king into custody as evidence of compassing the 

king’s death, which became the main treason charged against Russell.87   

 Russell based his initial challenge and first request for counsel on his contention 

that by the statute of 2 Hen. 5 c. 3,  “none shall be Juror upon the Death of a man, 

unlesse he have Lands of the yeerly value of 40s.”88  As the jury selection began, 

Russell almost immediately asked if the jury panel was composed of freeholders.  The 

Lord Chief Justice replied that it was not possible to enforce this in London, “because 

the estates to the city belong much to the nobility and gentlemen that live abroad and to 

corporations: therefore in the city of London the challenge of freeholders is excepted.”89  

For lack of freeholders, the pool of jurors was likely to include merchants, who were the 

most substantial men in London and who, while sometimes far wealthier than many 

freeholders, might not own land.  It was at this point that Russell asked for and got 

counsel, Pollexfen, Holt and Ward.  They argued that by statute, common law and 

equity only freeholders should be jurors.  They, too, cited the statute of Henry V, but 

they maintained that this was also a common law rule.  To support this, Pollexfen 

pointed out that by 4 Hen. 8 c. 3 non-freeholding owners of goods were allowed to be 

jurors in civil cases, meaning that before that time, freeholding had been required.   

 It was a sophisticated argument and it is unlikely that Russell, who admittedly 

was “possessed [of] a sound intelligence refined by a good education, which included a 

                                                 
87 State Trials, 9: 594-601, 608-610. 
88 In other words, a forty shilling freehold.  “Russell (William) His notes for his defence, with his speech 
at his trial, 1683,” BL, Add. MS 8127, f. 62; State Trials, 9: 585. 
89 State Trials, 9: 585.  See also Burnet, History of His Own Time, 2: 365. 
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private tutor, a year at Cambridge, and two lengthy tours of the Continent,” could have 

come up with the same ideas.  Russell had no legal training, and when left to his own 

devices, he conducted a poor defense.90  His lawyers, like Fitzharris’s, grounded their 

discussion in their knowledge of the statutes, the precedents and the legal 

commentators.   

 The prosecution argued that the statute of Queen Mary had repealed that of 

Henry V and returned the practice to the common law, and they disagreed with the 

defense about what the law said.  According to the Attorney General, under common 

law, urban jurors did not have to be freeholders, that  “all causes might be tried by any 

persons, against whom there is not sufficient cause of argument.”91   The judges agreed 

with this last argument (that the Marian statute had overturned the Henrician one) and 

overruled the challenge.92  Such challenges were rarely successful.  Russell was left to 

eliminate jurors by exhausting his peremptory challenges.93 

 Russell was not finished with his requests for counsel.  He also argued, 

correctly, that the charges against him of conspiracy to levy war did not constitute 

treason under 25 Edw. 3.  The treason act of 1661 had corrected that, but it had also 

                                                 
90 Lois Schwoerer, “William, Lord Russell: The Making of a Martyr, 1683-1983,” Journal of British 
Studies 24, no. 1 (January 1985): 43, 49. Schwoerer argues that the Rye House Plot was real and that 
Russell was probably guilty of treason, or something close to it, as it was defined in 1683. Ibid., 48-50.  
See also Blair Worden, “The Commonwealth Kidney of Algernon Sidney,” Journal of British Studies 24, 
no. 1 (January, 1985): 12.    
91 State Trials, 9: 586-590. 
92 Ibid., 591-592. 
93 “It seem’d to me that my Lord Russell gain’d not much by his challenges because he pick’d out the 
richest and most considerable men of the pannel who would have been as tender of him as any and he 
seem’d to think meaner men in the pannell would be most propitious to him wherein I think he was 
mistaken.”  “A short disquisition,” BL, Stowe MS 376, f. 145v?.   
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imposed a time limit within which the state could prosecute, and in Russell’s case that 

had expired.  The prosecution made it clear that they were trying him under 25 Edw. 3 

(evidently Russell had not been sure until that moment) and, injected a blatant 

constructive treason into the proceedings: they argued that conspiracy to levy war was 

in fact compassing the king’s death.94    

 When Russell asked for counsel to argue the validity of the charges, however, 

the court introduced yet another complication.  This time the Lord Chief Justice 

informed Russell that he would only get his lawyer’s help if he “demurred.”  This meant 

that Russell had to admit to the facts of the case, to his guilt, and then he could have 

counsel to argue whether or not the charges constituted treason.95  Understandably, 

Russell did not agree to the demurrer and the trial proceeded.  Algernon Sidney, another 

Rye House plotter, tried the same tactic of questioning his charge, which was also 

conspiring to levy war, and which, as in Russell’s case, was construed to be compassing 

                                                 
94 Burnet, History of His Own Time, 2: 367-8; “Russell (William) His notes for his defence,” BL Add. MS 
8127, f. 62-62v, 63-63v, 65-66, State Trials, 9: 615.  Note that Russell, in his notes regarding his 
forthcoming trial, cited Coke’s Third Part of the Institutes for authority.  Given his lack of legal training, 
no doubt this information came from Russell’s attorneys.  Also, the construction was indeed blatant, but it 
was one used often.  One can find an example of the standard reply to the argument that conspiracy to 
levy was not a crime under 25 Edw. 3 in a short treatise by Lord Guilford in which he comments on 
Russell’s trial and defense.  
[F]or a prisoner to say, I am accused for intending the death of the King.  But God knows my heart.  I 
Never did intend it, will not excuse him if he doth those things that by plain and Necessary Consequence 
tend to his destruction.  For the thoughts of the heart being proved by open facts, cannot be excused by 
words   
 
To Intend to Imprison the King or to intend to depose him hath bin accounted the same thing as to intend 
his death, upon the Stat. 25 Ed. 3. tho it be Not literally so.   
Those who made this argument could cite as proof  the fates of Edward II, Richard II and more recently,  
Charles I.  Lord Guilford, “Fitzharris’ Case upon and Impeachment,” BL Add. MS 32,518, Vol. I, f.     
122v.      
95 State Trials, 9: 615-617.  Eventually, Russell’s attainder was reversed, based on both of the points of 
law which Russell himself had raised: the issue of the freeholding and the construction put on 25 Edw. 3.  
Ibid., 695-696. 
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the king’s death.96  He, too, asked for counsel, which the court would not grant unless 

he admitted to the facts.97   

The Attorney [General] said he [Sidney] might demurr to the charge if he pleasd 
which was cunning, for if he had demurr’d that is put the legality of the charge 
in Judgment to the court, and had been overrruld judgment of death peremptory 
had been given against him without further trial for a demurrer is a confession of 
all the facts legally charg’d and after that overruld the party cannot be receiv’d 
to plead not guilty & therefore if matter of law arise upon the case as the fact is 
made out by the proofs the course is to shew it to the court & pray counsel to 
argue it.98 

 

Again, the trial simply continued.  Both men were eventually convicted and executed.  

Generally, a dispute over the validity of the indictment or some other pretrial issue and 

a refusal by the prisoner to enter a plea resulted in threats by the court that they would 

pass summary judgment on the defendant.  However, demurrer was not an entirely 

unknown tactic in treason trials, and it was a perfectly legal one; Lord Delamere, when 

he delayed pleading in the Lord High Steward’s court because he had a point of law to 

argue, was told by the judge to plead or demur.99  The Lord Chief Justice claimed this 

was the usual practice, but as the writer quoted above observed, it was nothing but a 

“cunning” ploy.  One must assume that it was a measure of the desire of the government 

to convict these two men that they used it.  It was certainly effective in quieting the 

demands of both for counsel.   

                                                 
96    “A short disquisition,” BL, Stowe 376, f. 142.  State Trials, 9: 867.      
97 ST., v. 9, p. 867. 
98 “A short disquisition,” BL, Stowe 376, f. 145v.?   
99 State Trials, 11: 518-519.  Schwoerer maintains that in fact Russell received a fair, even “exemplary” 
trial by seventeenth-century standards, both in terms of application of the law and procedurally.  
Schwoerer, “William, Lord Russell,” 50, 58. 
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 Thus, the only way a defendant could see his lawyer in the court was to present 

valid points of law.  In the early part of the seventeenth century, Edward Coke, had 

recognized this in drawing up list of likely challenges that defendants could raise.  The 

best point of attack, in Coke’s estimation, was the indictment.   If the charge was 

compassing the king’s death, one could argue that the indictment did not include a 

sufficient overt act.  If the defendant was indicted under a statute, he could question the 

applicability of that statute to his particular case, or whether the statute was applied 

properly.  He could also question whether or not he was indicted on the testimony of 

enough witnesses, as well as the sufficiency of the number giving direct evidence 

against him in the course of the trial.  There were other possibilities as well.100  Despite 

the periodic lack of success of these challenges on matters of law, defendants 

throughout the later seventeenth century used Coke’s tactics, or variations on them, and 

often did have lawyers assigned to help argue their issue.101                                 

 Even when the courts granted counsel, it was temporary.  The lawyers were 

brought in to argue the point of law raised by their clients, but once the matter was 

settled, they had to withdraw and the prisoner faced the court alone again.  Stephen 

Colledge, in 1681, expressed the plight of a treason defendant well: 

My lord, I only desire the jury to take all into their serious consideration; I 
expect a storm of thunder from the learned counsel to fall upon me, who have 
liberty to speak, and being learned in the law, understand these things better than 
I, who must defend myself without counsel.  I know not whether it be the 

                                                 
100 Coke, Third Part of the Institutes, 137. 
101 Lord Russell, in his notes on his self-defense, lists the tactics he will use during his trial, and it is clear 
that a number of them come from Coke.  In fact, he cites Coke’s Third Part of the  Institutes.  “Russell 
(William) His notes for his defence,” BL, Add. MS. 8127, ff. 62-66. 
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practice in any nation; but certainly it is hard measure that I being illiterate and 
ignorant in the law, must stand here all day, they being many, and taking all 
advantages against me, and I a single person, and not able to use one means or 
another either of writing or speaking.102 

 

An anonymous seventeenth-century author agreed: “I have often wonder’d at the  

severityes of the common law in Capital cases for they are allow’d no councell 

nor a copy of their charge.  And yet often times there is a strong body of councell  

to manage & harangue against them.”103  

 It is important to reiterate in this enumeration of the inequities in English               

criminal procedure that for the most part, the courts followed the rules.  The problem 

for the defense was that the preponderance of the advantage lay with the government.  

In the cases of Russell and Sidney, when the two men requested counsel for matters of 

law, the court ruled that they could have their lawyers if they demurred.  What choice 

did they have but to withdraw their requests?  Sometimes, however, there were even 

grosser injustices.  We have seen how constructive treasons could be used.  As will be 

demonstrated in the next section on evidence, the only way the prosecution could 

convict Algernon Sidney was with a questionable interpretation of the two-witness rule.  

                                                 
102 State Trials, 8: 694.  
103 “A short disquisition,” BL, Stowe 376, f. 145v?  College’s case was infamous and inspired much 
literature.  For a few examples, see A True Copy of the Dying Words of Mr. Stephen Colledge, left in 
writing under his own Hand, and confirmed by him at the time of Execution; August 31, 1681. at Oxford.  
(London, 1681); A Modest Vindication of the Proceedings of the late Grand-Jury at the Old Baily, who 
returned the Bill against Stephen Colledge, Ignoramus  (London, 1681); A Letter concerning the Tryal at 
Oxford of Stephen College, August 17, 1681 (London, 1681); The Speech and Carriage of Stephen 
Colledge at Oxford, Before the Castle, on Wednesday August 31, 1681.  (London, 1681); The Speech and 
Confession of Mr. Stephen Colledge, Who was Executed at Oxford on Wednesday August 31, 1681.  
(London, 1681); Stephen Colledge’s Ghost to the Fanatical Cabal   (1681).    
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Even in that case, while the government may have been violating a precedent that had 

won much acceptance, the government could still draw on valid arguments with which 

to support their position.  

 These are merely a few examples of the kinds of trials that the authorities 

conducted in the 1670s and 1680s.  While this period was not the first in which the 

courts had been used to attack political enemies, it was certainly one of the bloodiest.  

Beginning with the Popish Plot trials in which the Whigs played a prominent part as 

persecutors, England entered a decade of political violence and fratricidal judicial 

murder that only ended in 1689 with revolution.  But this time lessons had been learned; 

it was also in 1689 that Parliament considered the first draft of what was to become the 

Treason Trials Act of 1696.                                                                        

 The act of 1696 (7 & 8 Wil. 3 c.3) was intended to prevent some, although not 

all, of the injustices perpetrated by both the Stuarts and their Whig opponents.  It was 

exclusively procedural in nature and it brought to fruition many trends that had been 

developing in fits and starts over the course of the seventeenth century.  As we have 

seen, it had become increasingly common for counsel to be made available to 

defendants on points of law and outside of the courtroom.  The next logical step was 

counsel in the courtroom on matters of fact.  The 1696 act finally provided that right.  

Effective March 25, 1696, treason defendants were to have counsel in matters of fact as 
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well as in matters of law.104  Also, if the defendant asked, the court was to appoint up to 

two attorneys for him, and these attorneys were to have free access to the prisoner “at 

all seasonable hours.”  This provision had a number of effects.  For one thing, it made 

possible a potential change in the role of the judges in these trials.  They immediately 

shifted away from their role as counsel for the defendant.  Could this have been the 

beginning of the role of the judge as a more impartial arbiter in criminal trials?  If so, 

the steps were very tentative.  Real impartiality could only come when judges ceased 

favoring the prosecution, and that did not happen in late Stuart Britain.   

 Just at the time that the act was taking effect, a series of trials was taking place 

in the wake of a plot to assassinate William III.  Several of the trials occurred just 

before March 25, and several occurred after.  The judges denied counsel to those 

unlucky enough to have been tried before that date, despite the arguments of the 

defendants that in equity, they should be allowed the benefits of the act.  By contrast, 

those tried after that date had lawyers to argue the facts, and the effects were immediate.  

In Charles Cranburne’s trial, on April 21, 1696, Sir Bartholomew Shower, counsel for 

the defense, asked the court if they were keeping track of Cranburne’s challenges during 

jury selection.  This would have been a reasonable question before the passage of the 

act.  But the Lord Chief Justice answered that that was Shower’s responsibility now.  

Shower then said, “I hope your lordship will also be of counsel for him.”  To which the 

judge replied, “We are to be equal and indifferent between the king and the prisoner: 

                                                 
104 This act applied only to treasons that brought with them the corruption of blood, so that coining and 
counterfeiting treasons were excluded from its benefits.  Also, the act was aimed only at the common law 
courts, which meant that impeachments were not covered either. 
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but you that are now his counsel by law, ought to take care that he lose no 

advantage.”105  This did not, of course, really mean a complete shift in the role or 

attitude of the judges, despite what the Lord Chief Justice said.  And there was certainly 

the potential for them to continue to behave in a manner prejudicial to the defense, for 

example, in the tone of the summation.  But Kenyon has asserted that acting as counsel 

for the defendant had forced the judge into an activist role in treason trials, “cross-

examining witnesses at considerable length, summarizing the state of the evidence at 

intervals, and in general relegating the prosecuting counsel to a secondary role.”106  If 

so, the 1696 might have begun to change that. 

 Even more far-reaching is John Langbein’s contention that this act set in motion 

the development of the right against self-incrimination.  Langbein argues that the 

recognition of the need for defense lawyers in matters of fact grew out of the judicial 

violence of the late 1670s and 1680s, when successive governments used treason 

charges as a means of eliminating political enemies.  The political nation increasingly 

recognized the inherent unfairness of a situation in which a defendant faced the power 

of the state virtually alone.  They also recognized that that power could at any point be 

turned on them.  This was the reason why Parliament gave treason defendants the right 

to counsel first.  It was an important precedent.  Treason trials had been too one-sided 

and this reform began a process of “evening up” the odds.107  More than that, according 

to J.H Baker, once the right was established for one type of defendant, “the exclusion in 

                                                 
105 State Trials, 13: 237. 
106 Kenyon, The Popish Plot, 116-117. 
107 Langbein, “The Historical Origins of the Privilege against Self-Incrimination…,” 1047-1085. 
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felony cases was scarcely supportable…[D]uring the eighteenth century it became 

normal for counsel to be permitted to conduct the case or to prompt the accused.”108  

The right was extended to impeachment defendants by 20 Geo. 3, c. 30, but it was not 

made statutory for felonies in the common law courts until 1836 by 6 & 7 Wil. 4, c. 

114.109   

 Langbein is not arguing that there had previously been no sense of a right not to 

accuse oneself.  It was an old principle in the ecclesiastical courts.  And one 

occasionally finds it applied in the common law courts as well.  In fact, in some of these 

treason cases, the right against self-accusation was invoked to protect prosecution 

witnesses, many of whom were co-conspirators who had turned state’s evidence.  But 

Langbein maintains that it was procedurally impossible to apply any such principle to 

defendants until they could remain silent and still mount a defense.  This only began 

with the passage of the 1696 act.110       

 Other provisions of the act included a definitive statement of the two-witness 

rule, which will be discussed more thoroughly in the next section.  Briefly, the act 

provided that no prisoner could be indicted, tried or attainted for treason without the 

testimony under oath of two lawful witnesses.  These could be witnesses either to the 

same overt act proving the treason, or there could be one witness to one act and another 

to another act, as long as the two acts together proved the same crime.  The only 

                                                 
108 J.H. Baker, “Criminal Courts and Procedure at Common Law 1550-1800,” in Crime in England 1550-
1800,  J.S. Cockburn, ed. (London: Methuen & Co Ltd, 1977), 37-38.   
109 Ibid, 305n.  Notes, 122, 123. 
110 Langbein, “The Historical Origins of the Privilege against Self-Incrimination…,” 1047-1085.  
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exceptions were if the accused confessed in open court, if he refused to plead (a 

situation that in treason cases resulted in automatic conviction and summary judgment) 

or if he peremptorily challenged more than thirty-five potential jurors.111  Further, the 

courts had long had the power to compel prosecution witnesses to appear and testify 

under oath, but the same could not be said for defense witnesses.  It was axiomatic that 

one did not take an oath in opposition to the crown.  Doing so as a defense witness 

amounted to exactly that since treason prosecutions were conducted on behalf of and in 

the name of the monarch.  As a result of this law, the courts were now required to 

compel defense witnesses to appear and testify under oath.   

 It had also been the practice in the courts to deny a copy of the indictment to the 

defendant.  As with counsel, defendants did not even request copies until the 1640s; 

those who began making such requests were probably inspired by the fact that 

defendants in the great impeachment trials received copies of their articles of 

impeachment.112  The courts invariably refused.  Thus, it was conceivable that a 

prisoner could walk into court on the day of his trial, as Lord Russell evidently did, and 

not know with what specific crimes, overt acts and under what statute he was charged.  

The charges were read in court at the arraignment, and increasingly, defendants were 

allowed pen, ink and paper with which to take notes.113  Sometimes, the court allowed 

the defendant to see a portion of the indictment if he was raising a point of law 
                                                 
111 Defendants in treason trials were allowed 35 peremptory challenges (challenges without showing 
cause) of potential jurors, and unlimited challenges for cause.  Note that the two-witness rule was not 
something new.  It had first received statutory recognition more than a century earlier.  But the rule had 
long been a contested issue, and this act gave it the permanence it had lacked before.   
112 Bodet, “The Meaning of Treason in Seventeenth Century England,” 290. 
113 Ibid. 
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regarding that section of the document, but even these concessions were subject to the 

whim of the judges.114  This changed in 1696.  The new act now required that every 

defendant in a treason trial “shall have a true Copy of the whole Indictment but not the 

Names of the Witnesses delivered unto them or any of them Five Days att the least 

before hee or they shall bee tried for the same whereby to enable them to. . . make their 

Defence.”  The act further provided that no evidence of an overt act could be introduced 

at the trial that was not included in the indictment. From this time forward, the 

defendant and his lawyers at least had a chance of preparing a defense based on real 

knowledge of both the charges and the evidence they had to refute, with the notable 

exception of the list of prosecution witnesses.  Despite all of these enhancements to the 

ability of treason prisoners to mount defenses, the act stated specifically that the 

defendants were not to receive a copy of the prosecution’s witness list.115   

 The act made one or two other concessions to the rights of defendants.  It 

required that the defendant receive a list of potential jurors, the panel, at least two days 

before the trial.  This allowed defendants a chance to discover which jurors might have 

biases against them so that they could be challenged.  The law also put a time limit on 

prosecution.  No one could be prosecuted for treason unless he was indicted within 

three years of the alleged crime.  Excluded from this provision were prosecutions for 

plots against, or actual attempts on, the life of the monarch.  In those cases, there was no 

                                                 
114 Coke argued that defendants should get copies of relevant portions of their indictments so that they 
could prepare pleas.  Coke, Third Part of the Institutes, 34. 
115 The act also contained provisions on how and when a defendant could dispute errors in the indictment.  
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time limit on prosecution.  This is a significant exception because compassing the 

monarch’s death had long been the most common charge in treason trials.   

 Why did Parliament finally decide to pass this act, when it had not been deemed 

necessary before?  A related question is why did it choose to pass this act when it did?  

An act of this type had been in the works since shortly after the Glorious Revolution, 

the first bill having been introduced in Parliament in 1689. The act began its life as an 

amendment to a larger law concerning the lords’ special privileges.116  Interestingly, the 

provisions of this early version of the bill were broader in scope than were those of the 

law that eventually passed years later.  For example, the 1689 bill provided that 

everyone indicted for treason should be entitled to counsel in matters of fact as well as 

law.  This evidently included anyone tried in Parliament.  The 1696 act specifically did 

not apply to proceedings in Parliament.  More generally, the 1689 bill allowed that in all 

criminal cases, not just those concerned with treason, both defense and prosecution 

witnesses were to be on their oaths.  For capital offenses, in trials of peers and in trials 

in King’s Bench, defendants would have been entitled to a copy of their indictment in 

English one week before their arraignment, and a copy of the jury panel two days before 

the trial.  In other courts the prisoner was to receive a copy of the indictment the night 

before the arraignment, and the jury panel two hours before the trial.  There were other 

liberalizing provisions as well.  This draft actually passed in the Lords but the 

                                                 
116 Reznick, “The Statute of 1696,” 16. 
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Commons dropped it.117  These latter provisions were moves toward more general 

procedural reform.  However, the bill was reintroduced several times over the course of 

the next few years, and in the process, the reform became focused more narrowly, 

applying only to treason trials under the common law.  By 1694, Parliament was 

debating bills that were similar to the 1696 act, although all were defeated.118    

 A combination of short- and long-term factors explains the impetus behind the 

statute.  For the Whigs, who controlled the government in the years after the Glorious 

Revolution, there was a need to redress the wrongs done to their own martyrs and other 

important persons throughout the seventeenth century, and to prevent them from 

recurring.  According to a contemporary pamphlet written in 1693 by an author who 

only signed himself as H.N., the need for such a law was acute by that time because 

“some of the most excellent Personages, and our greatest Patriots, have been put to 

Death, and that many others, some whereof were Men harmless enough, have suffered 

wrongfully.”119  He cites a number of cases, including those of Sir Walter Raleigh and 

Sir Henry Vane, and the more recent examples of Sidney, Russell, and several others.  

H.N. points out that Sidney was convicted by the testimony of only one witness; Sir 

Thomas Armstrong, without a trial, upon his outlawry; John Ashton “upon presumptive 
                                                 
117 HMC Lords 1689-1690,VI, 31-33.  Note that in 1691 a draft bill that was virtually identical to the 
1689 draft was sent to the Commons and was once again dropped.  HMC Lords, 1690-1691, 278-279. 
118 HMC Lords 1693-1695, 343-344.  So, for example, the February, 1694 bill was similar to the 1696 
Act in most ways, although there were a few notable differences.  The 1696 Act did not allow the 
defendant to have the names of the prosecution witnesses ahead of time.  The 1694 bill did not specify 
that.  Under the bill the prisoner could have three lawyers; under the Act, he was only allowed two.  The 
1696 Act added the idea that there could be one witness to one overt act and another to another overt act 
of the same treason, and this would still fulfill the two-witness rule.  The 1696 Act was indeed notably 
narrower than its predecessors. 
119 H.N., “A Letter concerning Sir William Whitlock’s Bill for Trials in Cases of Treason, written Oct. 
1693,” in [British Library] Tryals, Speeches, Confessions, Etc., 1. 
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treason; “and [William] Anderton against the plain Sense of so many Statutes.”120  H.N. 

argues that they were all good men who were convicted in large part for lack of any 

counsel beyond the crown’s judges.121  It becomes clear in reading this pamphlet that it 

is a polemical work, no doubt written by a Whig to urge his party to honor their own 

principles, and William III to fulfill his promises of reform, by passing an act to 

improve trial procedure.  “It is not for want of Blood, but because we have not obtained 

good Laws…that our Government is so low:  It is because the WHIGGS have [not] kept 

to, and asserted their own Principles, and because K. William has fallen into the Hands 

of the Tories, and such Whiggs as he has made Tories, that all our affairs are in this 

Condition.122  For H.N., the issue was fulfilling the ideas of the party and the revolution 

and thereby giving possibly innocent individuals the means with which to defend 

themselves.   

 H.N.’s work supports the notion that some of the impetus for the 1696 act came 

from radical Whig ideas that had circulated for quite some time, but which gained 

heightened credibility and authority from the Whig triumph in 1688-9.123 These ideas 

gave a theoretical framework and justification for much needed changes.  The abuses in 

the courts that had become so acute in the 1680s, particularly the subornation of 

                                                 
120 Ibid. 1.   
121 The passionate feelings about the martyrdom of some of these men can be measured by one author’s 
assessment of Sidney’s character: “To sum up, He had Piety enough for a Saint, Courage enough for a 
General or a Martyr, Sense enough for a Privy-Counsellor, and Soul enough for a King; and in a Word, if 
ever any, he was a perfect English-man.”  Thomas Pitts, The Western Martyrology or, Bloody Assizes, 5th 
ed. (London, 1705), 67. 
122 H.N., “A Letter concerning Sir William Whitlock’s Bill,” 5. 
123 A claim made by Alexander Shapiro in  “Political Theory and the Growth of Defensive Safeguards in 
Criminal Procedure: The Origins of the Treason Trials Act of 1696,” Law and History Review 11, no. 2 
(Fall, 1993). 
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witnesses and the blatant constructions of treason law by the judges, undermined the 

faith of the political nation in traditional common law procedure.  Given the 

disadvantages the defendant already labored under, how could he possibly defend 

himself if the courts were corrupt?  How could juries arrive at just verdicts if witnesses 

were lying, sometimes at the behest of the government?124   

 At first it was assumed the ouster of the Stuarts was the answer, but while there 

was no repeat after the Glorious Revolution of the bloody purges of the 1680s, the now-

Whig government itself began to use questionable methods in some of the treason trials 

of the mid-1690s.  These methods would explain H.N.’s call to his own Whig party and 

to the king to support the trial reform bill.  The perception began to grow among Whigs 

that these abuses were reappearing and that the Revolution had not ensured after all that 

they would not be repeated.   This realization dovetailed neatly with ideas that had long 

been circulating among radical Whig pamphleteers, ideas about contractual monarchy 

and natural law concept of the right of the individual to self-preservation.125  These 

concepts were crucial in John Locke’s writings, for example.  Especially important was 

the prevalence among these writers of the concept that the monarch ruled by the consent 

of the people, and the concomitant decline in the notion that passive obedience to the 

crown was the duty of every citizen.  Increasing acceptance of these concepts made it 

possible to conceive that an attorney could make an argument against the monarch’s 

position in a court case and still be a loyal subject.  It is logical to suggest that these 
                                                 
124 Ibid., 221-226. 
125 Note that H.N. refers to the monarchy as elective, which he says is “the most Authentick Title,” and 
contractual.  A program of reform secures “fastest Friends to an Elective Crown.”  H.N., A Letter 
concerning Sir William Whitlock’s Bill, 3-5. 
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ideas also made it less unthinkable for defense witnesses to take oaths on behalf of the 

prisoner and against the crown.  Also important to these writers was the notion that by 

reason and by natural law, everyone had a right to defend himself, even against the 

monarch.  Again, the circulation of these notions had important implications for the 

Whig view of the trial process, especially trials in which the defendant faced such 

daunting odds.126   

 There is little doubt that the act also represented the culmination of long-term 

procedural changes.127  These long-term changes tended to come as piecemeal, ad hoc 

reactions to the inherent unfairness of treason trials.  Defendants sometimes received 

portions of their indictments or copies of the jury panel.  As we have seen, prisoners 

were often allowed to see counsel before the trial.  According to Samuel Reznick, the 

latter practice “…had become almost a matter of course, even before either judges or 

prosecutors were reconciled to what they regarded as a breach of procedure.”128 But 

these developments had been slow and sporadic and generally depended on the mood or 

mindset of a particular judge.129  The act speeded up, regularized and extended these 

developments.  It finally passed in the 1690s because it was the reforming atmosphere 

in the wake of the Glorious Revolution that opened the way for real changes in the 

                                                 
126 Shapiro, “Political Theory and the Growth of Defensive Safeguards,” 226-255. 
127 This it the theory of Samuel Reznick.  He argues that the statue was less an immediate response to 
injustices against individuals, although that was a critical motive as well, and more a result of long-term 
procedural changes. 
128 Reznick, “The Statute of 1696,” 11. 
129 Ibid., 9-13.   
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conduct of state trials.130  “For [Reznick] the act represents a triump[h] of rationalism 

and humanitarianism.”131  

  Finally, the political nation as a whole passed the act out of a certain enlightened 

self-interest after the bloody purges of the 1670s and 1680s.132  The regular use of 

treason as a tool for political murder began in this period with the Popish Plot and the 

efforts of Shaftesbury and the Whigs “to cripple the government and keep themselves in 

the driver’s seat while they tried, in essence, to make the monarchy elective.”  The 

Stuarts responded in kind by purging such Whig leaders as Lord Russel and Algernon 

Sidney, sometimes using, especially in Sidney’s case, quite questionable methods.133   

What impressed politicians at the time about the 1680s was not just the 
unfairness of many of the trials, or the further growth of constructive treason 
that resulted from some of the judges’ decisions, but the ease with which treason 
in the King’s courts had been made to serve two masters.  Just how double-
edged, how truly vicious, was the use of treason became clear.  While 
impeachment had played a part, its role had been comparatively limited, and its 
service had all been on Parliament’s side.  The courts, however, had proved 
capable of attacking both the King and his opponents.  Politicians began to see 
that the law of treason as a weapon, especially in the regular courts, was too 
dangerous to go unrestrained.134 

 

It was in this atmosphere, that a change in the law began to have bipartisan support, as 

opposed to being supported only by those currently in the political wilderness, who 

were therefore more at risk of persecution by the government.  There was no magical 

                                                 
130 Ibid., 6-7, 14.  Reznick asserts that the act was only a “by-product” of the Revolution, “because, by the 
admission of its own historians, this law was the achievement of the Tories, and was only reluctantly 
accepted by the Whigs, who were the makers as well as the heirs of the revolution.”  Ibid., 6. 
131 Phifer, “Law, Politics and Violence,” 236. 
132 Phifer’s theory. 
133 Phifer, “Law, Politics and Violence,” 239-240. 
134 Ibid., 240. 
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end to factionalism or political conflict in the 1690s or after, but the unrestrained use of 

treason for political ends became a less and less appealing way to deal with political 

rivals.  It could turn too easily against oneself.135   

   After 25 March 1696, defendants in treason trials were, therefore, entitled to the 

help of counsel both before and during trials in matters of law and fact.  No longer 

would the prisoner have to face the power of the state alone.  The effects were 

immediately felt in the trials of the conspirators in the aforementioned plot to kill 

William III.  The government accused Robert Charnock and a number of others of 

planning to kill the king in order to facilitate a French invasion of England.  One of the 

more interesting aspects of this series of trials is that they were held both before and 

after the great 25 March divide.   

 The gist of the story, according to Gilbert Burnet, is this: a captain Fisher and 

two other men, the Irishman Prendergrass and a Frenchman named De La Rue initially 

came forward independently of each other, “not knowing of one another’s discovery,” 

and told the authorities that there were two interrelated plots afoot, one to kill the king 

and the other to aid in a French invasion of the kingdom.  They alleged that the deposed 

and exiled James II was involved, having given a commission to Sir George Barclay to 

kill William III.  Burnet claimed that James had actually sent men to England to help in 

the attempt.  Burnet, a Whig, also claimed that the invasion was a real possibility, that 

James had readied an army and was prepared to sail to England once the king was dead.   

                                                 
135 Ibid., 240-246. 
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The design was laid, to strike the blow…in a lane that turns down from 
Turnham Green to Brentford; and the conspirators were to be scattered about the 
Green, in taverns and alehouses, and to be brought together upon a signal given.  
They were cast into several parties, and an aide de camp was assigned to every 
one of them, both to bring them together, and to give the whole the air of a 
military action.136 

 

The plot was discovered, and the king issued a proclamation calling for the capture of 

twenty-nine men.137  Initially this did not stop the invasion plans, but the English fleet 

sailed out and the French withdrew.  According to Burnet, it was widely suspected that 

only Louis XIV’s complicity could have made the plan practicable.138 

 Robert Charnock139 was indicted on 11 March 1696.  The government charged 

him with compassing the king’s death in order to facilitate the invasion and with 

conspiring to make his fellow Englishmen slaves to “Lewis the French king.”  The overt 

acts to prove the charge were meeting to plan an attack on the king’s guards in order to 

clear the way for the assassination, and arming for the purpose.  The implications of the 

1696 act were immediately obvious.  Charnock, at his arraignment, acknowledged that 

he had seen counsel beforehand, but he asked for counsel before his plea, and he 
                                                 
136 Burnet, History of His Own Time, 4: 290-295. 
137 A True Relation of the Horrid Conspiracy, against the Life of the King.  With an Exact List of the 
Prisoners Committed to the Tower, Newgate, Gate-House and the Fleet; upon the Account to the Plot,  
(London, 1696), 2-3. 
138 Burnet, History of His Own Time, 4: 295-297.  Jane Garrett, in her book on the plot, argues that it is 
unlikely that James II ordered or condoned the murder of William III.  She points out that when Barclay 
escaped and made his way back to France after the failure of the plot, James was so irate at the 
assassination plan that he banished Barclay from his presence.  Also, according to Garrett, the French 
fleet never even left port.  The men and boats languished for a while after word of the failure of the plot 
came, but finally the whole thing was dismantled.  Garrett, The Triumphs of Providence, 147,154. 
139 According to Garrett, Charnock was a scholar, and had been Vice-President of Magdalen College, 
Oxford.  Garrett writes admiringly of Charnock’s self-defense at his trial.  She feels that despite the fact 
that he was not a trained lawyer, he was clever enough and articulate enough to hold his own against 
prosecutors and witnesses, questioning the witnesses particularly closely.  This can be contrasted with the 
two men who were tried with him.  King and Keyes were virtually helpless in the courtroom and relied on 
Charnock to conduct the defense for all three of them.  Garrett, The Triumphs of Providence, 28, 186-205.  
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requested a copy of the indictment.  “My lord, though the act does not take force as to 

some things, till the 25th of this month, yet the equity of that act, it being now reduced 

into a law, is conceived to reach to cases of the like nature before the 25th.”140  The Lord 

Chief Justice denied Charnock’s request, replying that the act was not yet in effect and 

that the concept of equity was irrelevant here because this was not a court of equity.  

Charnock invoked the common law, asserting that the new law merely declared what 

had already been standard practice in the courts, but the judges correctly disagreed and 

again, Charnock was overruled.  The trial went according to the usual practice 

(according to one pamphlet, “his defense lasted about an hour”141) and Charnock and 

the two men tried with him were convicted and executed.142 

 The courts were so scrupulous in obeying the letter of the law that even those in 

court on 24 March were tried under the old rules.143  But on 25 March, the courts 

enforced the new statute immediately and the prospect that had worried so many 

prosecutors and judges came to pass.  According to Burnet, “By this time, the new act 

for trials in such cases began to take place, so these held long; for their council stuck 

upon every thing.”144  Ambrose Rookwood, a soldier,145 was the first of the conspirators 

tried under the act, on 21 April 1696.  According to an information against Rookwood, 

                                                 
140 State Trials, 12: 1381. 
141 A True Relation of the Horrid Conspiracy…, 5. 
142 State Trials, 12: 1377-1462.  It is interesting to note, however, that an argument could be made that 
seeing counsel before trial had become common law.  Not only did Charnock have the opportunity to 
meet with his lawyer, but the court ordered that they be able to consult alone, without guards present.  
Ibid., 1384-1385. 
143 Sir John Freind, for example, who was tried on March 23.  State Trials, 13: 1-64.  
144 Burnet, History of His Own Time, 4: 307. 
145 Garrett points out that striking fact that Rookwood’s grandfather was executed for treason in 1605 as 
one Gunpowder plotters.  Garrett, The Triumphs of Providence, 108. 
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taken 28 February 1695/6, he had been chosen to command one of the parties that were 

to attack the king’s guards (Sir George Barclay was to lead the attack on the king 

himself).146   

 Rookwood’s lawyers were Sir Bartholomew Shower and Mr. Phipps.  

Immediately, they set to work making complicated objections to matters such as the 

wording of the indictment and other issues related to its sufficiency.  They objected that 

the indictment they had received omitted to say before whom it was taken, and when 

and where.  The discrepancy violated the act because the law required that the 

defendant receive a copy of the whole indictment.147  The new law also now stated that 

in order to quash an indictment for “miswriting, misspelling or wrong Latin,” the 

exception had to be made before evidence was given, otherwise the errors could not be 

used in arrest of judgment.  The only way to quash on this basis after the initial phases 

of the trial was to obtain a writ of error.148  The court interpreted this to mean that 

objections to matters of form needed to come before the plea,149 which had already been 

entered, or at least before the jury was sworn, because once charged, they had to render 

a verdict.  But because the law was so new, and the courts were still working out the 

niceties of the new procedures, the judges elected to allow the defense immediately to 

make their objections to the form of the indictment.  Any other problems would have to 

                                                 
146 Information of Sir George Porter, 28 February 1695/6, HMC Buccleuch & Queensberry, vol. 2, 
Shrewsbury, Part 1, p. 321. 
147 Without this information the defense could not make objections regarding jurisdiction.  State Trials, 
13: 155. 
148 7 & 8 Gul. 3, c. 3. 
149 State Trials, 13: 223.  Excepting to the form of the indictment before the plea had long been the 
practice.  The judges in these trials ruled that the new act did nothing to change this. 
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be offered in arrest of judgment if the jury convicted Rookwood.  Because they had 

other issues with the indictment Shower and Phipps refused to do this unless the court 

allowed them to raise all of their exceptions, so the trial proceeded.  They went on in the 

course of the trial to object that the prosecution was introducing evidence not mentioned 

in the indictment.150  The 1696 act provided “that noe Evidence shall bee admitted or 

given of any Overt Act that is not expresly laid in the Indictment against any Person or 

Persons whatsoever.”  Rookwood had been accused of providing a list of troops to be 

employed in the assassination attempt to another of the conspirators, Charles 

Cranburne.  The act of giving Cranburne the list was laid in the indictment as an overt 

act to prove treason.  However, the defense argued that the list mentioned in the 

indictment was a different one; it was a list Rookwood had given to a Mr. Harris (albeit 

also a list of men to be involved in the killing).  The Cranburne list was therefore 

inadmissible.  The Chief Justice replied that, “Although the Act did exclude the giving 

Evidence of an Overt Act that was not laid in the Indictment, yet it did not exclude such 

Evidence as was proper to prove that Overt Act that was laid in the Indictment.”  He 

ruled that Rookwood’s agreement to the assassination, and to be a part of it, was an 

overt act to prove compassing the king’s death, and any evidence that went to prove that 

agreement was admissible.  Passing the list to Harris comprised such evidence and 

therefore, it could be used against Rookwood.151   

                                                 
150 Holt, Reports, 683-685. 
151 Ibid., 685-686. 
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 These were only two of the arguments offered by Rookwood’s counsel; among 

other things, they went on to make objections to the quality of the witnesses.  For 

example, one witness, Porter, was a pardoned killer.  Shower, as a lawyer, was able to 

cite case precedent and Coke in his effort to have Porter excluded.  The court overruled 

the objection because they claimed that the pardon “gives him a new capacity,” so he 

was a good witness.  Shower also objected to Harris as a witness, because Harris was 

one of the conspirators, and a proclamation had been issued offering a reward and a 

pardon to any plotter who accused another and the accusation ended in a conviction.  

Shower argued that it was a conflict of interest to have Harris testify against a man he 

had turned in, because he had a stake in seeing Rookwood convicted.  The court refused 

to disqualify Harris because, in fact, he had not been named in the proclamation as a 

conspirator, so the defense could not prove that he needed a pardon and therefore the 

conviction.152  Despite all this, although the judges repeatedly defeated motions by the 

defense, it required trained lawyers to formulate them.   

 This was clearly uncharted territory for both the court and the defense attorneys.  

The justices allowed the defense a certain amount of leeway in making their objections 

to the indictment’s form because the new law had, to an extent, changed the way the 

courts were to deal with problems with the indictment.  There was also a good deal of 

debate over every defense motion as the court tried to interpret them in light of the new 

law.  Unfortunately for Rookwood, the defense witnesses were disastrous and if this had 

been a modern trial, Rookwood would have had a case for malpractice against his 

                                                 
152 State Trials, 13: 182-186, 190-194. 
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attorneys.  Shower and Phipps called several people in an attempt to discredit Porter as 

a witness for the prosecution.  In fact, they all either testified that they knew little or 

nothing objectionable about Porter, or they failed to come to court, and this despite the 

provision in the new law that defense witnesses would now be compelled to appear, just 

like those for the prosecution.  At one point the Lord Chief Justice commented 

sarcastically, “Indeed, I think, the king’s counsel should have called these witnesses.”  

In the end, despite the efforts of his attorneys, the jury convicted Rookwood, but it is 

nonetheless evident that this and the trials that followed were groundbreaking cases.153 

 There is no question that over the years, occasionally, a defendant made an able 

defense.  Sometimes they were trained in the law; sometimes, as in John Lilburne’s 

case, they were good jailhouse lawyers who had read the law on their own and come up 

with a viable defense; and sometimes they were simply clever enough to hold their own, 

at least for a while, against the prosecution and the judges.  Many defendants had an 

attorney waiting in the background to advise them before the trial.  But that could only 

help so much in the fast-paced procedure of early modern treason trials.  The 1696 act 

began the process of rectifying the situation.  It is true that defendants in treason cases 

still stood a good chance of being convicted.  What changed after 1696 was that they no 

longer had to be quick-witted, articulate or trained in the law in order to put on some 

kind of defense. 

 

                                                 
153 Ibid., 212-213, 222. 
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Evidence: The Two-Witness Rule154       

 One of the most contested issues in treason trial procedure was the question of 

the number of prosecution witnesses required in order to obtain a conviction.    Few 

problems of evidence excited more commentary than the two-witness rule.  It was a 

commonplace in the seventeenth century that the common law required only one 

witness in a treason case.  However, by the statute of 1661, anyone tried for crimes 

under that act could only be convicted on the testimony viva voce (live and face-to-face 

with the accused) of two witnesses.  In other words, written depositions would not 

suffice, nor would the common law rule.  That was for crimes prosecuted under that act.  

But the majority of treason cases in the late Stuart period were tried under 25 Edw. 3, 

which was virtually silent on the issue of witnesses, and yet the courts still usually 

enforced the two-witness rule.  Why make it more difficult to convict traitors? 

 In the sixteenth century Parliament first gave statutory recognition to the two-

witness rule in 1 Edw. 6, c.12: No one “shalbe indicted arrayned condemned or 

convicted for anny offence of Treasone petit Treasone misprision of Treasone, or for 

anny wordes before specified to be spoken…” unless he or she confesses or is accused 

by two witnesses.  The confession had to be free and without physical coercion.  

                                                 
154 The term “two-witness rule” is somewhat complicated.   In the sense of being statutory, it had only 
intermittently been a “rule” in the common law courts.  As will be seen, the requirement of two witnesses 
in order to obtain a treason conviction had been required by statutes in the sixteenth century, but these 
had  expired or been repealed, and again in the seventeenth century under a statute of Charles II, which 
expired upon his death.  It was generally treated as a rule in the courts, even in cases in which it was not a 
statutory requirement.  Thus, for the sake of convenience, the term “two-witness rule” will be employed 
in this work, despite the fact that it was not a permanent “rule” until 1696.   
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Parliament followed this shortly with 5&6 Edw. 6, c.11, which reiterated the two-

witness rule but which now included the viva voce requirement as well.  It is not 

entirely clear why Parliament chose to require two witnesses at that time.  L.M. Hill has 

theorized that giving the rule statutory force was a gesture on the part of Protector 

Somerset to allay the fears of his political enemies by making his governance seem less 

arbitrary.  It may also have been part of a more general movement toward making clear 

to a public unhappy with the Henrician treason statutes that English law was not 

“hanging law.”155   

 In Queen Mary’s reign, the statutory requirements regarding witnesses became 

less clear.  1 Mary stat. 1, c. 1, which was concerned primarily with substantive issues, 

repealed previous treason acts except for 25 Edw. 3 and once again made the statute the 

main treason law; this was essentially a return in contemporary minds to common law.  

The substantive portions of the Edwardian statutes were therefore no longer in effect.  

Parliament, however, then passed a new statute that dealt in part with procedure.  

According to Hill, 1&2 Phil. & Mary, c. 10 was enacted in order to confirm Philip of 

Spain as king and to extend to him the protections of 25 Edw.3.  The sixth clause of the 

act provided that henceforth all treason trials were to be conducted in accordance with 

the common law; to many in the legal profession this meant an end to the two-witness 

                                                 
155 L.M. Hill, “The Two-Witness Rule in English Treason Trials; Some Comments on the Emergence of 
Procedural Law,” The American Journal of Legal History 12 (1968): 101-102; John Bellamy, The Tudor 
Law of Treason, 154.  One of the themes of Hill’s article is there was precedent in English common law 
for the two-witness rule going back as far as the fourteenth century.  For example, Hill finds something 
resembling the notion in the work of Henry de Bracton, a thirteenth-century law commentator.  
According to Hill, the two-witness rule “was regarded as a normal process of English common law.”  
Hill, “The Two- Witness Rule,” 96, 111.  Coke agreed.  Coke, Third Part of the Institutes, 26.  
Nonetheless, again, the one-witness rule was widely believed to be the common law. 
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requirement.  The procedural aspects of the Edwardian laws were now apparently 

nullified.  However, at the same time, clause eleven required that two witnesses 

confront the accused in cases “pursuant to this act.”  Were the two clauses 

contradictory?    

 Bellamy thinks not; he points to a 1556 conference “between the judges and the 

law officers of the crown” during the course of which “the 1554 act was interpreted as 

meaning that two witness-accusers were necessary if the indictment was based on a 

sixteenth-century act but not if it was drawn under the act of 1352, since the latter was a 

declaration of common law.” According to Bellamy, that was the way the rules on 

witnesses were enforced for the rest of the sixteenth century.156  The problem was that 

                                                 
156 Bellamy, The Tudor Law of Treason, 154-158.  Hill acknowledges that the 1554 act provided that the 
two-witness rule was to apply only to crimes under that act, but finds this more problematic than 
Bellamy.  Hill argues that the two-witness rule continued to operate generally despite the repeals.  Hill, 
“The Two-Witness Rule,” 110.  Bellamy does have errors in his argument.  He includes 1 Eliz. c. 1 in his 
list of statutes that did not prosecute treasonous words and so did not have a provision for two witnesses.  
This is incorrect.  Clause fourteen of the act provided that anyone who for a third time should  “by writing 
printing teaching  preaching expres woordes dede or acte advisedlye maliciouslie and directly affirme 
holde stande with set foorthe maintayne or defende Thaucthorite Preheminence Power or Jurisdiccion 
Spirituall or Ecclesiasticall of any forreine Prince Prelate Person State or Potentate whatsoever heretofore 
claimed used or usurped within this Realme or any Dominion or Countrey being within or under the 
Power Dominion or Obeysance or your Highnes, or shall advisedlie maliciouslie and directlie put in use 
or execute anye thing for thextolling advauncement setting foorthe maintenance or defence of any suche 
pretended or usurped Jurisdiccion Power Preheminence or Aucthoritee, or anye parte therof” was guilty 
of high treason.  This was for a third conviction on the charge.  Clause twenty-one required “That no 
person or persons shalbe hereafter indicted or arrained for anny thoffences made ordeined revived or 
adjudged by this Acte, oneles ther be two sufficient Witnesses or more to testifie and declare the said 
Offences wherof he sahlbe indicted or arraigned.”  Conversely, Bellamy includes 5 Eliz. c. 1 on his list of 
acts that required two witnesses.  It is true that it was a statute that included provisions against treasonous 
words.  But Bellamy is wrong when he maintains that it also included a two-witness rule.  Similarly, 
earlier, 1&2 Phil. & Mary c. 9 was an act involving words, but that did not have a provision regarding 
witnesses.  Specifically, it prohibited prayers in “Schismatical Conventicles that asked “by expres 
Woordes and Saienges, that God should shorten [the Queen’s] dayes or take her out of the waye.”  Those 
who uttered such prayers were guilty of treason.  Again, there was no requirement that two witnesses had 
to be produced.  There are other cases like this Marian statute, but despite this and despite the errors, 
Bellamy’s claim that many statutes that included provisions against treasonous words also included 
requirements for at least two witnesses is true.   
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the 1554 act protecting Philip was made only to last for the duration of his marriage to 

Mary.  In other words, it was temporary.  In similar fashion, 1 Eliz., c. 1, 1 Eliz., c. 5 

and 13 Eliz., c. 1 all dealt with treasonous words and had two-witness rules.  But like 

the 1554 Marian law, the two statutes that dealt with more than a specific crime, the 

general treason statutes, 1 Eliz., c. 5 and 13 Eliz., c. 1, were also impermanent, lasting 

only for the life of the Queen.   

 In the seventeenth century some in the legal profession thought this meant a 

return to the one-witness rule.  Those who wished to argue that only one witness was 

required to convict for treason pointed to the repeals in the Marian statutes.  In 1603, 

after the death of Elizabeth, Sir Walter Raleigh, in the course of his treason trial, 

maintained that the government had to produce two witnesses in order to convict him.  

According to Raleigh, “You try me by the Spanish Inquisition, if you proceed only by 

the Circumstances, without two witnesses.”  Raleigh apparently cited both statute and 

scripture in order to prove this contention, to which Lord Chief Justice Popham replied,  

You have offered Questions on diverse Statutes, all which mention two accusers 
in case of Indictments: you have deceived yourself, for the laws of 25 Edw. 3d, 
and 5 Edw. 6th are repealed.  It sufficeth now if there be Proofs made either 
under hand, or by testimony of Witnesses, or by oaths; it needs not the 
Subscription of the party, so there be hands of credible men to testify this 
Examination.157 

 

                                                 
157 State Trials, 2: 15.  Popham’s ruling is confusing.  It is unclear why he states that 25 Edw. 3 was 
repealed, when the act was confirmed as the primary treason law in 1 Mary stat. 1, c.1.         
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Raleigh quoted Popham as having told him that, “a man may be condemned with one 

Witness, yea, without any Witness.”158  All Raleigh could really argue in return was that 

if the laws were repealed, two witnesses should still be required in equity.  He also 

asked that the one real witness against him, Lord Cobham, be produced to testify in 

court.  Most of the evidence against Raleigh was written testimony, and aside from 

Cobham’s was all hearsay.  In fact, the trial consisted of little more than the reading of 

the depositions and of Raleigh verbally sparring with the commissioners of Oyer and 

Terminer, the Attorney General, Sir Edward Coke and the judges.  The Lord Chief 

Justice also refused this request, claiming that, “This thing cannot be granted, for then a 

number of Treasons should flourish: the Accuser may be drawn by practise, whilst he is 

in person.”  In other words, they were afraid that when brought face-to-face with 

Raleigh, Cobham would be swayed by sympathy for Raleigh and change his testimony.   

Raleigh’s requests and arguments were denied and he was convicted and, after fifteen 

years, executed.159    

 The confusion and disagreement over the operation of the two-witness rule can 

be seen in the opinions of the two most important jurists of the seventeenth century.  

Edward Coke in his Third Part of the Institutes (originally published in 1644160) stated 

                                                 
158 State Trials, 2: 23.  I suspect that the Lord Chief Justice may have meant that no witnesses were 
necessary where there were confessions.  This still would result in condemnation.  Raleigh had argued 
that, “The common Trial of England is by Jury and Witnesses.”  To which Popham replied, “No, by 
Examination: if three conspire a Treason, and they all confess it; here is never a Witness, yet they are 
condemned.”  Ibid., 18. 
159 Ibid., 1-28. 
160 Bodet, “The Meaning of Treason in Seventeenth Century England,” 275n. 
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that under the common law one witness was not sufficient for conviction.161  Coke 

claimed to have found nothing on the books to contradict a two-witness requirement.162  

This is somewhat ironic since he was the Attorney General who prosecuted Raleigh.  

During the course of that trial, Coke opposed anything that would have been for the 

advantage of the defendant.  In the Third Part of the Institutes, however, Coke wrote 

that 1&2 Philip and Mary did not abrogate the Edwardian provisions on witnesses 

because, “the indictment is no part of the triall, but an information or declaration for the 

King, and the evidence of witnesses to the Jury is no part of the triall, for by the law the 

tryall in that case is not by witnesses, but by the verdict of twelve men, and so a 

manifest diversity between the evidence to a Jury, and a tryall by Jury.”163  By 

divorcing the indictment from the trial, Coke could acknowledge the effectiveness of 

the Marian statutes with regard to the evidence phase of trials, but still have the 

                                                 
161 In the debate over the attainder of Sir John Fenwick in the wake of the 1696 assassination plot, Sir 
Richard Temple agreed.  He argued that the common law had always required two witnesses “for if there 
was but one, the party might demand trial by battle, and that was the common law of England.”  State 
Trials, 13: 694.  
162 John Timmis III has argued that the members of the Commons who prosecuted the Earl of Strafford 
during his impeachment assumed that the statute of 1 Eliz. 1, c. 6, which they apparently said had a two-
witness requirement, was still operating.  One of the crimes with which Strafford was charged was 
encompassed within that statute.  But Parliament could not produce two witnesses to prove the charge.  
When they could not, Timmis claims, the only way to be rid of Strafford legally was to resort to attainder 
instead.  Attainder was an ex post facto legislative declaration that an act by an individual was treason.  
Timmis, “Evidence and 1 Eliz. 1 Cap. 6,” 677-683.  I find Timmis’s argument confusing.  1 Eliz. 1, c. 6 is 
concerned with sedition, not treason, and contains no provisions regarding witnesses.  Timmis also claims 
that 1 Mary 1 contained treasons not found in 25 Edw. 3, which is untrue.  Bellamy does not count 1 Eliz. 
1, c. 6 among the Elizbethan treason statutes, although Matthew Hale does, or at least he groups it with 
treason statutes because of its concern with the “safety of the queen’s person.”  Hale, Pleas of the Crown, 
319.        
163 Coke, Third Part of the Institutes, 26-27.  Lord Russel in his notes on his trial wrote that by the statute 
of 1 Edw. 6, he had to be accused by two lawful witnesses.  Most likely he was drawing on Coke, whom 
he cited repeatedly.  “Russell (William) His notes for his defence,” BL, Add. MS. 8127, f. 63v.   
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Edwardian statutes and the two-witness rule operating for indictments before the actual 

trial began.  The burden on the state to produce two witnesses would still exist.  

 Hale, later in the century, saw it differently, although he came to the same 

conclusion that two witnesses were necessary in treason trials.  In his History of the 

Pleas of the Crown Hale reiterated Coke’s argument that the two-witness rule was still 

in effect for indictments and acknowledged that both legal authorities and the courts 

tended to accept Coke’s reasoning.  However, Hale disagreed with that reasoning and 

set about disproving it.  He argued that there was a case to be made that the indictment 

should also follow the common law because the indictment was indeed part of the trial.  

Therefore, “it seems incongruous, that a greater evidence should be required to the 

indictment, which is only an accusation, than to the trial, where the party is to be 

convicted; therefore, if the statute of 1&2 P[hilip] & M]ary] intended to take it away 

upon the trial, it cannot be supposed to continue the necessity of two witnesses upon the 

indictment.”164   

 Hale further pointed out that Parliament had repeatedly revived the two-witness 

rule since the Marian statute in laws declaring new treasons.  If the rule was still 

generally in effect, why was there a need to provide for it again and again?  Hale saw 

merit in the assertions of both sides, but found more in the claim that the Marian statute 

had repealed those of Edward.  However, he also still argued in favor of the two-witness 

rule because “in a case of this moment it is safest to hold that in practice, which hath 

                                                 
164 Hale, Pleas of the Crown, 296-298. 
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least doubt and danger; quod dubitas, ne feceris, especially in cases of life.”165  What 

seems likely is that, again, the Tudors had set precedents that, whatever their status in 

statute, seemed reasonable in equity.  Over the course of the seventeenth century, as in 

the case of counsel, prisoners demanded fairer trials, and judges, and eventually, 

Parliament agreed.  The 1696 law merely formalized what the courts were already 

generally enforcing. 

 A series of landmark cases, by implication, reinforced the idea that there was a 

two-witness rule.  The first of these was the trial of Christopher Love, an accused 

royalist, in 1651 before the High Court of Justice.  The main issue was not even the 

validity of the rule.  The issue was whether two witnesses were necessary for each overt 

act, or whether one witness to one act and another to another act, with both acts proving 

the same treason, were sufficient to satisfy the rule.  Foster summarizes the issue and 

the case well: 

In the case of Mr. Love, [Matthew] Hale who was Council for Him,    insisted  
that Two Witnesses are necessary upon the Trial of Treason, upon the foot of the 
Statutes of Edw. The 6th not Repealed, He saith, in point of Testimony by the 
Statute of Ph. And Ma.; And one of the Council on the side of the Prosecution, 
who upon the whole argued with Candour, admitted that the Statutes of E. 6. are 
not Repealed by that of Ph. And M. and that Two Witness to One Over-Act; and 
Another to Another Overt-Act of the same Species of Treason are Two 
sufficient Witnesses within the Acts.  This Gentleman was the First I have met 
with who considered the Point in this Light; in which, as I shall shew presently, 
it hath been considered ever since the Restoration.166   

 

                                                 
165 Ibid, 300. 
166 Foster, Discourse on High Treason, 235. 
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As we have seen, Hale considered the matter more complicated when he wrote about 

the rule later, but nonetheless, here were the prosecution and the defense agreeing that 

the rule was in effect.  The court ruled in favor of the prosecution.  Other courts 

repeated this ruling after the Restoration, as Foster points out.  The trial of the Regicides 

in 1660 and Vane’s case in 1662 confirmed this decision and Parliament made the same 

determination even more definitively in the impeachment of Lord Stafford in 1680.167  

In Stafford’s case, ten judges unanimously agreed that the evidence as presented 

satisfied the two-witness rule.  As indicated earlier, despite the fact that this was an 

impeachment, the judges gave a great deal of weight to common law practice on this 

point, citing Vane’s case (and the Edwardian statute) as authoritative.168  In all of these 

cases, the operation of the rule itself was not in question.   

 This is not to say the course was smooth.  As we have seen, early in the 

seventeenth century the court had no compunction about denying Raleigh both a second 

witness and the opportunity to have his accusers face him in court.  And there was 

confusion on the part of the judges in the trial of Thomas Tonge, George Phillips, 

Francis Stubbs, James Hind, John Sellers and Nathaniel Gibbs in 1662.  According to 

one witness, these men were members of a coalition of Quakers, Fifth Monarchy Men, 

Anabaptists, Presbyterians and Levellers who planned to seize the king and his brother 

at Whitehall palace with the goal of instituting a “free commonwealth” with complete 

                                                 
167 State Trials, 6: 130; Foster, Discourse on High Treason, 236-237; Tryal of William Viscount Stafford, 
195-197. 
168 Tryal of William Viscount Stafford, 196-197. 
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liberty of conscience.169  The judges in the case evidently met in order to discuss the 

rules under which they would conduct the trial.  Sir Orlando Bridgeman, the Lord Chief 

Justice of Common Pleas, and some of the other judges brought up the problem of 

witnesses.  In the opinion of Bridgeman and the others, the statute of Philip and Mary 

had repealed the Edwardian two-witness rule and returned procedure to common law, 

which required only one witness.  However, Bridgeman seemed less sure when he went 

on to acknowledge that this went against Coke’s opinion and “they all agreed that if that 

law for two witnesses be in force [my italics], yet the same two witnesses who are to the 

Indictment, may be also the witnesses to the trial.”170  By 1662, in this trial at least, no 

one seemed quite prepared to deny categorically the existence of the two-witness rule.   

 Of interest in this regard is the trial of Algernon Sidney, in which occurred one 

of the more blatant manipulations of the two-witness rule in the later seventeenth 

century (and at the same time, one of the clearest indications that it was believed to be 

in effect).  Sidney had long been a thorn in the side of the government, and it is a 

measure of the eagerness with which the state desired to be rid of this radical that its 

prosecutors and judges defied what had become common practice by the 1680s.171  The 

                                                 
169 CSPD 1661-2, 541, 591; State Trials, 6: 236, 251-252.  These men were allegedly members of a 
variety of dissenting Protestant sects that had been vigorously suppressed at the Restoration.   
170 Kelyng’s Reports, cited in State Trials, 6: 227n. 
171 In May of 1682, Secretary of State Jenkins may have been referring to Sidney when he wrote to Lord 
Hyde, “For God’s sake have a strict eye to Mr. S.  The Whigs have great expectations from him.”  CSPD 
1682, 190.  Burnet wrote of Sidney that he was, 
 [A] man of most extraordinary courage, a steady man, even to obstinacy, sincere, but of a rough 
and boisterous temper, that could not bear contradiction, [ but would give foul language upon it.] He 
seemed to be a Christian, but in a particular form of his own: he thought it was to be like a divine 
philosophy in the mind: but he was against all public worship, and every thing that looked like a church.  
He was stiff to all republican principles, and such an enemy to ever thing that looked like monarchy, that 
he set himself in high opposition against Cromwell when he was made protector.  He had studied the 
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government indicted Sidney in 1683 for being one of the conspirators in the Rye House 

Plot.172   

 Sidney was charged in his indictment with compassing the king’s death, raising 

rebellion and attempting to alter the government.  The overt acts to prove the charges 

were meeting to plan how to raise arms against the king, conspiracy to levy war, and 

sending an emissary to Scotland to raise support for the plot.  Further, the government 

claimed that in order to stir rebellion, Sidney had written an unpublished treatise in 

which he argued that the government, both king and Parliament, derived their powers 

from the people and that the king was under the law.  Crucially, the people could depose 

a king who failed to rule in their interest.  According to the Solicitor General for the 
                                                                                                                                               
history of government in all its branches beyond any man I ever knew.  Burnet, History of His Own Time, 
2: 341. 
172 Jonathan Scott has authored a of a two-part biography that reexamines Sidney’s political life.  
Algernon Sidney and the English Republic, 1623-1677 and Algernon Sidney and the Restorarion Crisis, 
1677-1683 Scott argues that there is little doubt that Sidney and his co-conspirators were guilty of at least 
some of the crimes of which they were accused.  Indeed, Scott asserts that it was not so much that Sidney 
felt that he was innocent of most of the charges.  Rather, Sidney denied that what he had done constituted 
treason.   Scott, Algernon Sidney and the Restoration Crisis, 1677-1683, 2: 269-270.   
 
Blair Worden has argued that, “…while at various times the posthumous Sidney can be fairly termed a 
radical Whig, or country Whig, or an Independent Whig, or an Independent Whig, he is rarely a 
mainstream Whig, and never a court Whig.  The Whig leadership was embarrassed by the radical 
statements quoted from his papers at his trial and by the attacks on Sidney’s incendiary purposes in the 
government propaganda that followed his execution.”   Worden, “The Commonwealth Kidney of 
Algernon Sidney, “ 27.  Worden agrees with Scott that Sidney’s posthumous image was invented and 
reinvented in the years after his death and in subsequent centuries.  He was alternately a Whig martyr, a 
hero of popular radicalism in the later eighteenth century, and an exemplary Liberal in the nineteenth.   
Ibid., passim.  
 
Ford Lord Grey, who participated in the plotting, wrote a “confession” with regard to both the Rye House 
Plot and Monmouth’s rebellion.  Grey implicated a number of the aristocratic conspirators, including 
Lord Russell, the Earl of Shaftesbury and Sidney.  According to Grey, this group was divided on the issue 
of how to deal with the king and the duke.  Grey quoted Monmouth as saying that Sidney was a 
commonwealth man and implied that he would prefer to see the king dead.  Grey of course included 
himself in the group, along with Monmouth and Russell, which not only would not countenance 
assassination, but which wanted Charles II to remain king.  In the eyes of most of the parties involved, 
and probably in reality, Algernon Sidney was a very dangerous man.  Ford Lord Grey, The Secret History 
of the Rye-House Plot: And of Monmouth’s Rebellion (London: 1754?), passim.    
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prosecution in his summation, Sidney wrote that the king had already broken the trust 

that resided in him by calling and dismissing Parliaments, a power Sidney claimed the 

king did not possess.  This, according to Sidney, rendered the king deposable.  In the 

eyes of the government, this argument was treasonous because according to the usual 

construction, and based on some good precedent, deposition would very likely end in 

the death of the monarch.173       

 The problem for the government was that they only had one real witness against 

Sidney.  Lord Howard was the one person able to give direct evidence to the main overt 

act charged in the indictment: the sending of the representative to foment trouble in 

Scotland.  The prosecution therefore resorted to a tactic that proved extremely 

controversial.  They argued that the unpublished treatise found in manuscript form in 

Sidney’s study could be used as proof against him in lieu of a second witness.  All the 

government needed to do was call witnesses to confirm that the handwriting was 

Sidney’s, and this they did.174  

 Lord Chief Justice Jeffreys justified this practice in his summation of the case 

for the jury: 

[I]f in case there be one witness to prove a direct treason, and another witness to 
a circumstance that contributes to that treason, that will make two witnesses to 
prove the treason: Because I would explain my mind, not long ago all the judges 
of England were commanded to meet together, and one that is the senior of the 
king’s counsel was pleased to put this case: If I buy a knife of J.S. to kill the 
king, and it be proved by one witness I bought a knife for this purpose, and 
another comes and proves, I bought such a knife of J.S. they are two witnesses 

                                                 
173 State Trials, 9: 817-19, 880-886. 
174 State Trials, 9: 840-854. 
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sufficient to prove a man guilty of high treason; and so it was held by all the 
judges of England then present, in the presence of all the king’s counsel.175  

   

 It would seem that the manuscript was the circumstantial evidence and any one of the 

handwriting witnesses was to serve as the second witness.  The court may have found a 

justification for what they did to Sidney, but they essentially convicted him on a 

technicality.     

 According to a contemporary pamphlet, “Sidney was…the first man to be 

executed for writing something in relation to which there was no evidence of any 

intention to publish.”176  There was, in fact, a statute in place, 13 Car. 2 c.1, which 

provided that “any declaration by writing, printing, or speaking of an intention to 

compass the King’s death, imprisonment, or restraint, or to depose him, or levy war 

against him, should be treason; but prosecutions were limited to six months after the 

offence.”177  The problem was that the government could never establish definitively 

when Sidney wrote the treatise, so it would have been difficult to fulfill the six-month 

rule.  Again, Sidney was prosecuted under 25 Edw. 3, not the 1661 act.  The lack of two 

witnesses to the one real overt act “required Jeffreys to rule, famously, that to write was 

an overt act: ‘Scribere est agere’-and that such a writing would thereafter be a witness, 

                                                 
175 State Trials, 9: 892.  See also Skinner, Reports, 145-146.  According to Burnet, “Jefferies delivered it 
as law, and said, that all the judges were of the same mind, that if there were two witnesses, the one to the 
treason, the other only to a circumstance, such as the buying a knife , these made the two witnesses, 
which the statute required in cases of treason.  In conclusion, Sidney was cast [convicted].”  Burnet, 
History of His Own Time, 2: 397.  
176 Cited in Scott, Algernon Sidney and the Restoration Crisis, 1677-1683, 313. 
177 Stephen, A History of the Criminal Law of England, 1: 411. 
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in effect, to itself.”178  Under William and Mary Parliament reversed Sidney’s attainder 

because, among other reasons, they felt that the prosecution never sufficiently proved 

that the handwriting was Sidney’s, “but the jury was directed to believe it by comparing 

it with other writings of the said Algernon.”  But also, this lack of a second witness to a 

provably overt act was a key factor.179  

 Jonathan Scott has pointed out that while the trial may have been unjust, “[I]t 

was no different…[technically] from any of the other (popish plot) trials, upon which it 

was modeled.  What was different was that it was the first to be ‘universally cryed 

upon’ as such at the time.”  Nonetheless, the procedural practices in both the Popish 

Plot trials and Sidney’s trial were unfair “even by contemporary standards.”180  J.F.S. 

Stephen, in his history of English criminal law, agrees only to an extent.  Stephen 

breaks down the arguments Sidney used to defend himself, as well as the reasons 

Parliament gave for reversing the attainder, and finds a number of them wanting.  In 

addition to the lack of witnesses and the problem of proving that he even wrote the 

treatise, Sidney, on the advice of his lawyer, William Williams, had raised other issues 

in his defense.  Sidney argued, as Russel had, also to no effect, that not all of the jury 

were freeholders.  He also claimed that the conspiracy to levy war was not a crime 

                                                 
178 Ibid. 
179 State Trials, 9: 996-998.  Parliament also based the reversal on the argument that there was an illegal 
return of jurors because they were not all freeholders, and Sidney was denied his “lawful challenges.”  
Further, Sidney was accused of compassing the king’s death and this was proven by a conspiracy to levy 
war.  Once again, here is a construction put on the statute of 25 Edw. 3 wherein conspiracy to levy is not 
a crime.     
180 Scott, Algernon Sidney and the Restoration Crisis, 1677-1683, 298, 319.   
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according to 25 Edw. 3 and that because of the reserve clause in that statute, there 

should be no more constructive treasons.181   

 Stephen, on the other hand, asserts that according to contemporary standards, 

most of these arguments did not stand up.  For example, he correctly points out that the 

construction of conspiracy to levy war as proof of compassing was indeed commonly 

used and fairly well accepted in the courts.  Stephen also notes that the issue of 

freeholds for jurors was not definitively settled until the Glorious Revolution and 

passage of the Bill of Rights (1 Gul. & Mar. Sess. 2 c.2).  Additionally, it is true that 

there were two witnesses if one accepts the manuscript as legitimate evidence.  Stephen 

points to Twyn’s case and the fact that Twyn was executed for printing the same sort of 

ideas Sidney set out in his work, although he also acknowledges that in Twyn’s case the 

pamphlet was more clearly intended for publication.  All in all, Stephen, based on these 

points, questions the foundations for the reversal of Sidney’s attainder182 (non-

freeholding jurors, lack of proof that the handwriting in the manuscript was Sidney’s 

and therefore, violation of the two-witness rule, and the conspiracy to levy 

construction183).  Stephen believes that the stronger case in favor of the reversal was 

that there was no evidence Sidney intended to publish the manuscript or that it had any 

connection to the plot.184  And here is the gist of the matter.  If the argument can be 

made that this evidence should have been inadmissible, then once again, one can also 

argue that it was only allowed in order to fulfill the two-witness requirement.          
                                                 
181 State Trials, 9: 825-880. 
182 Stephen, A History of the Criminal Law of England, 1: 410-412. 
183 State Trials, 9: 996-998. 
184 Stephen, A History of the Criminal Law of England, 1: 412. 
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 Sidney’s trial certainly inspired a good deal of comment immediately and later, 

both in favor of Sidney and against him.  Some people were no doubt satisfied with the 

government’s need to suppress anyone who threatened a return to the chaos of the 

revolutionary period.  Others were appalled at the naked exercise of state power against 

this individual.  In favor of the government’s actions during the trial, one pamphleteer 

systematically attacked Sidney’s self-defense as published in his Dying Paper.  With 

regard to the issue of witnesses, Sidney to the end maintained that Lord Howard’s 

testimony, even had he been credible, which Sidney argued he was not, should have not 

been enough to obtain his conviction.  The writer of the pamphlet argued with Sidney 

on a practical basis.  “In certain Crimes, says the Casuist, for the proof of which, 

morally speaking, there cannot be found or expected two Witnesses, as in Adultery, 

Treason, and such other works of darkness, other proofs may be sufficient, tho there be 

not two Witnesses to testify the same singular or individual Fact.”185  This was 

justifiable on the grounds of “Publick Necessity.”  But the writer continues, “And the 

Casuists in general do tell us further, That not only the Notoriety of the Fact, and the 

Confession of the Party, and the contents of written Instruments, but sometimes also 

vehement and convincing Presumptions, do obtain the force and supply the Place of 

Testimony.”186  Sidney had long been engaged in fighting monarchy, and used his 

                                                 
185 Mr. Sidney His Self-Conviction: Or, his Dying-Paper (London, 1684), 3-6. 
186 Ibid., 6. 
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“Time and Wit, his Pen, and Sword” to do it.  “To many vehement Presumptions…what 

need is there of any further witness?”187 

 On the other side, Sir John Hawles later expressed horror that Sidney had been 

convicted on the testimony of one witness and some circumstantial evidence.  Hawles 

argued that because the government never proved that Sidney intended to publish the 

manuscript or when he had written it, the papers amounted to nothing more than 

circumstantial evidence.  This simply should not have been enough to convict Sidney of 

treason.188   Pitts, in his Western Martyrology, agreed that it was unjust to use as 

evidence papers found in manuscript form in Sidney’s study.  Further, Pitts contended, 

as Sidney had, that the work was a response to Filmer’s Patriarcha.  Filmer had 

supported divine right monarchy based on the idea that kings inherited their thrones via 

primogeniture exactly the way “eldest sons [succeeded] to the authority of the father.”  

Sidney had written his reply in generalities years before and there was no proof that 

Charles II was the target of the discussion on tyrants.189  Gilbert Burnet agreed with 

Pitts that the papers “were [Sidney’s] own private thoughts, and speculations of 

government, never communicated to any…”  Further, the book was unfinished, so it 

could not be known what Sidney’s conclusions would have been.190  Without this 

evidence, the government lacked enough witnesses to convict, and they knew it.  There 

                                                 
187 Ibid. 
188 Hawles in State Trials, 9: 1002-1005. 
189 Pitts, Western Martyrology, 58-67; Burnet, History of His Own Time, 2: 395-396.             
190 Burnet, History of His Own Time, 2: 397. 
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was such a backlash against Sidney’s treatment, that the trial was the last in this 

particular incarnation of the government purge of its enemies.191      

 There was nothing confusing, equivocal or underhanded about the judge’s 

opinion in the trial of Charles Kerne in 1679.  He was tried under the statute 27 Eliz. c. 

2, which was perpetual and so did not expire on Elizabeth’s death.  It did not expressly 

require two witnesses in order to obtain a conviction under its provisions.  Although 

reconfirmed by James I, the law had fallen into disuse, but the government revived it in 

the later Stuart period.  The act declared it treason for native-born Jesuits and seminary 

priests to live in England or to return to England from abroad.  The state charged Kerne 

with being just such an English-born seminary priest who had been ordained by Rome, 

and who had come back to England and remained.  The usual course of these trials was 

to produce witnesses who had seen the men perform their priestly offices.  Generally, 

that was sufficient for conviction.  In this case, there was only one positive witness: 

Margaret Edwards testified that she had seen Kerne administer the sacrament in his 

robes and surplice.  Mary Jones, on the other hand, could only say that she had seen a 

number of people enter a chamber with Kerne and that she had heard him speaking in a 

foreign tongue; the assumption on the part of the state was that Kerne had been saying 

mass.  But Jones could not confirm this; she did not even know what a mass was, and 

claimed she had never heard the word.  Jones was a poor witness, but the Lord Chief 

Justice left it up to the jury to decide whether or not she had provided enough evidence 

against Kerne.  More to the point, the judge made it clear to the jury that they could 

                                                 
191 Scott, Algernon and the Restoration Crisis, 1677-1683, 341. 



 

 199 
 

 

only convict on the testimony of two witnesses.  Here was a judge enforcing the two-

witness rule for another statute that did not require it.  The jurors understood their 

instructions and acquitted Kerne.192 

 

The Loopholes 

 There were perfectly legal loopholes that the government could employ in order 

to avoid some of the protections of the new law.  The 1696 act expressly excluded 

Parliament from its procedural requirements.  Very soon after it passed the act, 

Parliament used that loophole to great effect against Sir John Fenwick, a Jacobite leader 

and one of the conspirators in the Assassination Plot of 1696.  He was to be tried in the 

Old Bailey when it was discovered that one of the two positive witnesses against him, 

Cardell Goodman, had absconded to France.  The problem for the authorities was that 

the 1696 act was in effect, and there was no way around the two-witness rule in the 

common law courts.  The Commons then resorted to a stratagem that provoked a great 

deal of comment and controversy: they introduced a bill of attainder instead.  This was 

an extraordinary measure because legislative attainders were usually reserved for 

individuals who were “dead or fled.”  In other words, Parliament used them to declare 

the guilt and attain forfeiture of the property of those who were beyond the grasp of law 

enforcement and the ordinary courts.  It was rare to attaint by act of Parliament someone 

                                                 
192 State Trials, 7: 707-716.  Kerne did not try to defend himself based on the lack of two witnesses.  
Instead, he tried to introduce doubt about whether he was really a priest, arguing that anyone, and not just 
a priest could say mass or administer the wafer.  The only way truly to prove he was a priest was to bring 
witnesses to his having received holy orders. 
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who was clearly available for trial.  It was not, however, unprecedented because the 

Earl of Strafford had been attainted in 1641 when it was obvious that his impeachment 

was going to fail.  At the time, Strafford, like Fenwick, was in custody.193     

 Despite the fact that the attainder was to be passed as a law, Fenwick received 

something resembling a trial in the Commons.194  The House allowed him counsel, 

although they made it clear to him that this was not an entitlement, but a favor.  Again, 

according to the 1696 act, Parliament was not bound by the act’s procedural rules.  

Nonetheless, precedent and the statute were clearly having their effects, even in a body 

supposedly exempt at least from the latter.  Powys, one of Fenwick’s lawyers was 

actually surprised that the defense was to be allowed to call witnesses.  But both sides 

did indeed introduce evidence, and there were lawyers to conduct both a defense and a 

prosecution.   

 The treasons of which he was accused were compassing and adhering to the 

king’s enemies.  The overt act was participation in meetings where it was agreed to send 

Robert Charnock “to the late King James in France to incite and incourage the French 

                                                 
193 Bartholomew Shower, one of Fenwick’s lawyers pointed out that generally, attainders were reserved 
for big “flagrant treasons, and for great ministers of state: some topping sinners, who have been above 
judge and jury, and whom inferior courts could not tell what to say to…”  Fenwick, Shower argued, 
simply did not fit this description: “…a single consult or agreement between four or five private 
gentlemen, in a private room, in which there was no danger, but by the consequence of the resolution, if it 
was put in practice” did not warrant such an extreme measure as an attainder.  One member of the House, 
a Mr. Norris, actually wanted to see this attainder become a precedent.  He wanted it to be something 
Parliament could hold over the heads of ministers of state.  State Trials, 13: 641, 685. 
194 However, it was not considered a trial by at least some of the members of the Commons.  Sir Richard 
Temple argued that it was not a trial as evidenced by the fact that the witnesses were not on their oaths.  
Sir Francis Winnington agreed; he asserted that if they had planned to treat this as a trial, they should 
have impeached Fenwick and put Porter on his oath.  “[T]he  ancient method of bills of attainder used to 
be first by the impeachment of the person, and then to turn it into a bill of attainder.”  State Trials, 13: 
694-697. 
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King to invade this Kingdome with an armed Force by promising to joyn with and assist 

him with Men and Arms upon such Invasion.”195   

 The prosecutors used methods that were highly questionable, at least in equity, 

although perhaps not according to the parliamentary exemption from ordinary 

procedure.196  For example, they were allowed to read Goodman’s examination out loud 

in Parliament.  They could not have done this in the lower courts unless the witness was 

in court, because the defense had the right to cross-examine.  When the defense 

questioned this tactic, Serjeant Gould could only reply that they had brought the case 

before Parliament because of the extraordinary circumstances, and therefore ordinary 

procedural rules did not apply.  Serjeant Lovell, on the other hand, fell back on the 

reasoning that appeared repeatedly during these hearings: parliamentary procedure was 

flexible and unbound by the rules of the lower courts, so they could hear any 

information they wished and could decide later what was and was not admissible.  By a 

vote of 218 to 145, the Commons decided to hear the examination.197 

 The prosecutors did something even more extraordinary when they began 

calling the grand jurymen who had found the original indictment against Fenwick.  

Their motive was to have the jurors explain Goodman’s testimony and the effect it had 

on their decision.  The defense objected that the indictment was not evidence, and 
                                                 
195 8 & 9 Gul. 3, c. 4. 
196 I use the term prosecutor for convenience because, again, this was not technically a trial.  At one point, 
a member of Parliament referred to the men presenting the case against Fenwick as king’s counsel, but 
the Speaker reminded him firmly that Serjeants Gould and Lovell were not there in that capacity.  State 
Trials, 13: 585. 
197 State Trials, 13: 538-607.  Goodman, in his deposition, confirmed among other things that Fenwick 
was at the meeting at which it was agreed to send Charnock to France with the request for French 
soldiers.  Ibid.,  607-610.  
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further, that what had occurred among the grand jurors was supposed to be secret.  As 

with Goodman’s deposition, the Commons agreed to hear this evidence.  Further, the 

prosecutors indicated that they wished to read portions of Goodman’s testimony at Peter 

Cook’s trial, another of the defendants in the plot.  When the defense objected, the 

Speaker replied disingenuously that this information would be used “not as evidence 

against Sir John Fenwick, but to prove the allegations in the bill, and that Cook was 

attainted.”198  What the difference was is not clear.  In addition to reading from the trial 

account, the prosecutors called members of Cook’s petit jury and witnesses at his trial.  

The goal was to hear what Goodman had said with regard to Fenwick’s presence at the 

meetings wherein the conspirators decided to send Charnock to France.  Like the 

deposition, none of this would have been admissible in the lower courts, and a number 

of the members of the House were uncomfortable with these actions.  But once again, 

the Commons allowed it.     

 Those who supported the attainder did so based on the arguments that it was 

necessary for the safety of the government; that there was precedent for the action; that 

Fenwick tampered with witnesses and delayed his trial by promising information; that 

there was proof of his guilt, although not enough for the ordinary courts; and therefore 

Parliament, which was not bound by the rules of those courts could, with complete 

legitimacy condemn this man. 

 Those who opposed the act did so on a number of sound bases.  The key 

argument was, of course, the lack of two witnesses.  This was the same Parliament that 
                                                 
198 Ibid., 618. 
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had passed the 1696 act; they had just given added statutory force to the two-witness 

rule.  Should they now attaint a man because they could not otherwise attain a 

conviction?  There was also a great deal of discomfort over the use of evidence from 

another man’s trial.  Further, Fenwick was in custody, and every Englishman was 

entitled to a fair trial.  Finally, was this a “slippery slope?”  Could the act of attainder 

now be used more regularly to circumvent the courts?  Who would be safe?  As a 

member of the House pointed out, “These bills of attainder are like Sisiphus’s stone, 

they have rolled back upon those that have been the promoters of them.”199 

 There were a substantial number of members of the Lords who agreed with this 

reasoning and who made a point of dissenting when that house eventually agreed to 

pass the attainder.  They concurred with those in the Commons who argued in favor of 

enforcing the two-witness rule, and against using a written deposition without the 

possibility of cross-examination, not to mention the use of evidence from another trial.  

Additionally, they protested that there was no proof that Fenwick had bribed Goodman 

(all the evidence was against Fenwick’s wife), and besides, they argued, Goodman was 

a rogue and not a very credible witness.  Finally, the dissenting Lords felt that the bill 

should have begun in their chamber and not in the Commons because the Commons 

could not take examinations on oath.200  Porter had been brought in to testify, but it had 

                                                 
199 State Trials, 13: 726. 
200 According to Lisa Steffen, “As private bills, acts of attainder could begin in either House.  If 
introduced in the Commons, the members reviewed the witnesses and determined guilt or innocence by a 
majority vote.  If a guilty verdict passed, the bill of attainder was delivered to the Lords.  In other words, 
members of the Commons acted as accusers, jury and judge.  The drawbacks of this were threefold.  First, 
the witnesses testifying in the Commons were unsworn.  Second, the Commons were not guaranteed the 
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not been under oath.  Many also felt that Fenwick was not a very important man.  Why 

use such extraordinary measures against him?201  

 The protests did Fenwick little good.  Ultimately, both houses passed the bill,202 

the king signed it in January of 1697 and Fenwick was thereafter executed.203  Was 

Fenwick guilty?  According to Jane Garrett, most likely.  He no doubt also initiated the 

bribing of Goodman and the attempted bribing of Porter.204  Nonetheless, Parliament 

used a loophole in the statute they themselves had enacted in order to subvert the 

ordinary course of the law.  Certainly, it could have been a precedent-setting action, as 

many who protested the bill feared.  It is perhaps to the credit of this and future 

parliaments that this did not happen.  Or perhaps they feared Dolben was correct.  

Despite the loophole and the potential for subversion of the rights of treason defendants 

                                                                                                                                               
right to plead its case before the House of Lords.  Third, when the political climate changed, the accusers 
could quite readily transform into the accused.”  Steffen, “Allegiance and Authority,” 141. 
201 State Trials, 13: 750, 756.  Jane Garrett has no doubt that Fenwick was behind the bribing of 
witnesses.  While he was in hiding and had not yet been captured, he had his wife approach the families 
of two other men who would suffer because of the testimony of Porter, the earl of Ailesbury and Viscount 
Montgomery.   As Garrett points out, eight others had already been executed on Porter’s word.  The three 
families together were to offer Porter a large sum of money initially to leave England, plus a life annuity, 
as well as protection from the Jacobites in France who would be angry at his cooperation with the English 
authorities.  The attempt failed.  Porter, knowing that there was little protection against his enemies in 
France, informed the government of the bribe, and the authorities caught and jailed the Fenwick’s go-
between.   After Fenwick’s capture the same offer was made to Goodman, who took it.  He ran to France 
where Fenwick’s confederates had him jailed so he could not change his mind.  Garrett, The Triumphs of 
Providence, 250-254.            
202 “The Lords took a very extraordinary method to force their absent members to come to town.  They 
sent messengers for them to bring them up; which seemed to be a great breach on their dignity; for the 
privilege of making a proxy was an undoubted right belonging to that peerage; but those who intended to 
throw out the bill, resolved to have a full House.  The bill met with great opposition; and the debates were 
the warmest, and lasted the longest, of any that had ever been.”  State Trials, 13: 750. 
203 Ibid., 756.  The King dispensed with the worst of the judgment and allowed Fenwick to be beheaded.  
The judges actually met to discuss whether or not the king could do this and they decided in the 
affirmative.  John Lord Fortescue, Reports of Select Cases In all the Courts of Westminster-Hall, 
(London, 1748), 385.  To the end Fenwick maintained that he was innocent.  He even claimed that in 
1695 he had put a stop to a plot against William III “partly by dissuasions, and partly by delays.”  He did, 
however, admit to being an adherent of James II.  HMC Earl of Carlisle, iv, 8-9.  
204 Garrett, The Triumphs of Providence, 250-255. 
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it presented, Fenwick was the last person condemned and executed via parliamentary 

attainder.205  Into the eighteenth century and beyond, Parliament tended to proceed 

against their enemies using impeachment and its somewhat more regular trial 

procedure. 

 All was not completely well, however.  The state found other legal, if not always 

equitable, means to strike back at those who would threaten its efforts to attack the 

opposition and to prosecute the war against France.  Despite the concessions made to 

defendants in treason trials and the sense that most Englishmen were entitled to these 

protections, the state found a number of perfectly legal ways to subvert due process.  

For example, all Parliament had to do in order to deny a defendant trial (and possible 

release or acquittal on the grounds that provisions of the 1696 act could not be satisfied) 

was to suspend habeas corpus, or the right of a prisoner to come to court and have the 

court decide whether, based on the state’s case, he should be bailed, released entirely, or 

sent back to prison to await trial. 206  This was exactly what happened to some prisoners 

in the wake of the 1696 Assassination Plot.  There were other suspects in the plot who 

for one reason or another, because there was not evidence against them, or as Jane 

Garrett observed, because the government was cautious after what had occurred with 

Goodman, were kept in prison long after the danger from the plot was over.207  Six of 

these men were kept in jail and denied bail indefinitely, although Queen Anne finally 

                                                 
205 Ibid., 255. 
206 Walker, The Oxford Companion to Law, 545.  9 Gul. 3, c. 4 and 10 Gul. 3, c. 9 were only two such 
acts.  In fact, according to Garrett, the suspension of Habeas Corpus was renewed every year until 1702, 
and periodically thereafter.  Garrett, The Triumphs of Providence, 255-256.   
207 Small, “To Kill by Forms and Subtleties of Law,” 389-390; Garrett, The Triumphs of Providence, 255.   
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released one of them.  The other five died in jail.  One of them, Major John Bernardi, 

who wrote an account of his plight, died in Newgate in 1736, never having been tried, at 

the age of eighty-two years old.  Why did these men suffer such a cruel fate?  It is 

unclear, but they were Jacobites, and Garrett speculates that perhaps that made them of 

continuing concern to the government.  Or perhaps they did not have enough status to 

arouse interest among those with the influence to get them out.208  At any rate, 

according to Robert Small, neither Parliament nor the Crown ever employed this tactic 

again, although there were no fundamental safeguards to prevent it.209 

 Another tactic used long after the period in question was transportation.  As the 

appendix indicates, approximately one thousand men were transported in the wake of 

the 1685 rebellion, and this practice was used again in 1716 after the Jacobite rebellion, 

and thereafter.  The sources show that in the aftermath of the 1715 rebellion large 

numbers of men petitioned for transportation and some were required to draw lots in 

order to avoid a trial.210  Transportation was far more attractive than a traitor’s 

punishment should they be convicted in a trial.  But Lisa Steffen has argued 

convincingly that transportation was also a good way to dispose of enemies when the 

lack of two witnesses would probably mean acquittal.  And according to Steffen, 

meeting the two-witness rule was a real problem for a government prosecuting large 

                                                 
208 State Trials, 13: 759-788; Garrett, The Triumphs of Providence, 255-257.  Bernardi did manage to 
father and raise ten children while he was incarcerated. 
209 Small, “To Kill by Forms and Subtleties of Law,” 390.   
210 PRO, KB 33/1/5/42 shows a list of men who had drawn the lots that required trial.  PRO, KB 
33/1/5/17 and 19 provide substantial lists of men who petitioned for transportation.  And PRO, KB 
33/1/5/23 shows a list of men “upon whom lots fell”.  Most likely these latter lost the drawing and were 
going to stand trial. 
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numbers of people.  But, as was frequently the case in early modern England, the 

government did not want to appear tyrannical.  “Appearing to act within the law was a 

crucial aspect in the Hanoverian quest to affirm its power and secure allegiance in 1716 

and again in 1746.”211  In this, the Hanovers were not very different from their 

predecessors. 

 The late Stuart period was key in the development of procedural law.  Beginning 

with the Interregnum, defendants began to ask for and sometimes to receive concessions 

that they felt would aid them in facing overwhelming the state power that was arrayed 

against them in the form of a treason trial.  In the aftermath of the Glorious Revolution, 

the tide could no longer be turned, and over the objections of the crown, the political 

nation, appalled at the excesses of the 1670s and 80s, passed a law that was intended to 

prevent the worst abuses and which had important ramifications for the future 

development of English procedural law.  At the same time, the government found the 

means to subvert the new rules at times, often not illegally, but by using legal means in 

order to avoid trials it could not win.  As we will see, in Scotland many of the 

safeguards that were newly statutory in England in 1696 were already in place.  But as 

in England, those safeguards could be subverted.  The next chapter will compare and 

contrast both Scottish substantive and procedural law with that of England.   

 

                                                 
211 Steffen, “Allegiance and Authority,” 218. 
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Chapter 4 
 

Scottish Treason Law and the Union of 1708 

 
 
 
 Treason law in Scotland, no less than in England, was used as a tool in building 

the early modern state.  The same definition of the state used for England applies to its 

northern neighbor: the monarch was the head of a corporate entity known as “Scotland” 

and treason law was intended to protect both the corporeal body of the monarch and his 

or her office as head of the body politic.  At the same time, the body and the office were 

inseparable; to attack one was to attack the other.  It so happened that between 1603 and 

1708, England and Scotland were two separate states with a shared head.  In 1603 

James VI of Scotland acceded to the English throne also, thus creating a personal or 

“regal” union.  Each country retained its own customs, laws and legislative bodies but 

they had a common ruler.  James and his successors ruled directly in England and 

through proxies in Scotland.   

 The period covered by this chapter, 1660-1715, was crucial in the history of 

Scottish treason law.  Both substantively and procedurally, as in England, precedents 

were set, some that have lasted to the present day.  The Scottish government used the 

law aggressively in the name of the Stuart kings in order to secure allegiance and with a 

view to quelling frequent disturbances, especially those of a religious nature.  In the 

period, the Scottish authorities prosecuted nearly 700 people for treason and executed 

more than 80, and likely many more.  Obtaining the three monopolies over allegiance, 
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the war-making powers and religious affairs was as important in Scotland as it was in 

England.  As in England, the use of treason law to build the Scottish and then the 

British state transformed the law itself.  The importance of treason law in state building 

is nowhere more evident than in the wake of the Treaty of Union in 1707 when Scotland 

and England were truly united as one state: Great Britain.  One of the early steps the 

government in London took was to abolish Scottish treason law and replace it with that 

of England.  In spite of this arguably heavy-handed breach of Scottish legal sovereignty, 

the Scottish and then the British governments, again, as in England, generally operated 

within the bounds of the law.  In Scotland, too, treason law left much room to maneuver 

and allowed the government to act vigorously and frequently repressively often without 

having to resort to illegalities.  As always in the early modern period, no government 

wanted to appear tyrannical or arbitrary.  

 

Scots law is an amalgamation of, among other things, indigenous custom, 

English law, canon law, and civil law.  English common law was particularly influential 

in the early development of Scots law.  Thus, for example, the Regiam Majestatem, an 

important fourteenth-century Scottish law treatise considered authoritative in the early 

modern period,1 was based to a great extent on the twelfth-century English treatise by 

Glanvill, titled De Legibus et Consuetudinibus Angliae.  In the course of their pleadings 

in court, Scottish lawyers often cited English laws and authorities such as Sir Edward 

                                                 
1 The Regiam also “interpolates material from native sources, from early Scottish statutes, from Roman 
and canon law, and from the primitive laws of the Brets and Scots.”  David M. Walker, ed., The Oxford 
Companion to Law (Oxford: Clarendon Press, 1980), 1049-1050; Michael Lynch, ed., The Oxford 
Companion to Scottish History (Oxford: Oxford University Press, 2001), 383. 
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Coke.  Civil law was also particularly influential in Scotland, far more than it was in 

England.  In the sixteenth century there were efforts at law reform and systematization 

of Scots law, and the reformers were attracted to the civil law and its emphasis on 

codification and system.  Also, Scottish lawyers frequently cited civilian authorities in 

their pleadings, just as they did with English legal texts.            

While many treason statutes were passed in Scotland, there was no great treason 

act on the order of 25 Edw. 3.  Unlike in England, no real constitutional significance 

appears to have been attached by contemporaries to any single Scottish treason statute.  

To a great extent, what gave 25 Edw. 3 constitutional importance was the commentary 

it inspired, the interpretation it was given both in the treatises and in the courts and the 

manner in which the crown and its opponents utilized the law.  In successive reigns the 

importance of the 1352 act was continually reaffirmed.  As we have seen, there were, 

over the centuries, elaborate explanations of the reasons for the creation of the statute 

and even more elaborate and extensive interpretations of its meaning.  No Scottish 

treason statute was discussed in the same manner.  Why this is so is unclear.  Perhaps it 

was the generally unsettled state of Scots law until the late seventeenth century.  There 

was little comprehensive commentary on the law before that time, and there has never 

been any extensive coverage of Scottish treason law on the order of that provided by 

Coke, Hale and Foster in England.  Their discussion of the 1352 act was detailed and 

profound.  Perhaps there was less of the constructive treason in the courts that had made 

the 1352 act necessary?  That is unclear, but there was an early law that prohibited the 

judges from interpreting the statutes beyond their basic meanings.  According to Hope’s 
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Major Practicks, “No judges within this realm hes pouer to make lawes bot the 

parliament allanerlie…”  Further, “Nae man should interpret the kings statuts 

wtherwayes nor the statuts bears, and to the intent and effect that they were maid for, 

and as the maker of them understood: 1427, c. 107.”2  Whatever the reason for lack of 

reverence for any one statute there were large numbers of treason laws in effect in 

Scotland at any given time and, no less than in England, the majority of them were 

concerned with the protecting the crown and its prerogatives (and securing the three 

monopolies to the king or queen).   

 It is also notable that, unlike in England, there was nothing in Scots law that 

closely resembled an impeachment.  There was an occasional statute that looked like an 

act of attainder, but these were rare.  But in England it was impeachments and acts of 

attainder that made possible attacks on important individuals that sometimes had 

constitutional and political implications.  A crucial explanation for the lack of such 

proceedings is that the Scottish parliament was unicameral.   As Lisa Steffen has 

pointed, because of its structure, the legislature had no mechanism for the formal 

procedures required in the passing of acts of attainder:  First, “it was not a two chamber 

institution in which members of a lower or upper house could privately introduce 

accusations of treason.  Second, to secure the Crown against factions or ‘impertinent 

overtures,’ the bills introduced into parliament were first approved by the ‘Lords of the 

Articles’ until this committee was finally abolished in 1689.”3  The Lords of the 

                                                 
2 Hope’s Major Practicks 1608-1633, vol. 1, ed. The Rt. Hon. James Avon Clyde (Edinburgh: Stair 
Society 1937), 1. 
3 Steffen, “Allegiance and Authority,” 160-161. 
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Articles was essentially a royal committee that vetted all legislative proposals, and then 

drafted the legislation to be put before the parliament.  It had the power to prevent any 

law to which the crown might be opposed.4  Third, “although parliament dispensed 

justice and could function as a judicial court, this authority was delegated to the 

supreme courts of Scotland, the Court of Session and the Court of Justiciary.”5    

Also, as opposed to the case in England, Parliament was not the only body that 

could add to or alter the body of treason law.  The Privy Council of Scotland had the 

power to make legally enforceable proclamations. According to Stephen J. Davies,  

Besides being highly variegated, the Scottish legal system before 1747 was also 
very decentralized.  Large areas of territory were outside the control of the 
central government, which did not enjoy the commanding and dominant position 
it possessed in England.  Instead, the administration of justice was to a great 
extent in the hands of private individuals and corporations than of paid servants 
of the State.  Moreover, it rested much more than in England upon custom and 
usage rather than Statute law.  Indeed, the sharp distinction made by modern 
historians between custom and statute law is not really appropriate when applied 
to pre-industrial Scotland.  Many of the Statutes passed by the Scots Parliament 
were essentially declaratory (than is, they were formal statements or 
clarifications of existing customs) while others were basically exhortatory, such 
as the many acts passed against sins of one sort or another.  Great portions of 
statute law were ignored in practice because they were incompatible with 
established usage or with the political and economic facts of life…It should be 
stressed that the whole idea of Parliamentary sovereignty which grew up in 
England was alien to Scotland, where there were many other law-making 
bodies, notably the Privy Council, the General Assembly of the Church of 
Scotland and local regality courts.  The law in early modern Scotland was 
mainly a collection of customs, old usages and practices originating in and 
tailored to suit the needs and requirements of local communities.  The role of 
Parliament and its laws was to state, clarify and amend the customs of the 
community.6 

                                                 
4 Lynch, The Oxford Companion to Scottish History, 473. 
5 Steffen, “Allegiance and Authority,” 161. 
6 Stephen J. Davies, “The Courts and the Scottish Legal System 1600-1747:  The Case of Stirlingshire,”  
in Crime and the Law, The Social History of Crime in Western Europe since 1500,  eds. V.A.C. Gatrell, 
Bruce Lenman, Geoffrey Parker (London: Europa Publications Limited, 1980), 121. 
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This no doubt helps to account for the sense one gets that there was not the 

constitutional reverence for any single treason act in Scotland that one finds for 25 Edw. 

3.   

It is true that the Privy Council had the power to declare treasons, which 

Parliament sometimes ratified, and sometimes did not.  In 1679 the Privy Council 

issued a proclamation in which it stated that “wee will hereafter order the judges of our 

respective judicatures and the officers of all our forces to proceed against all such who 

goe with any arms to those field meetings (conventicles) as traitors.”7  This appears to 

have been a construction of the statutory treason of rising in arms against the king.8  But 

Parliament never followed with a statute.  While in the charges of some defendants, 

such attendance was labeled treasonable, it was not generally a charge that stood alone.  

It was usually accompanied by statutory treasons.  An exception may have been John 

Murray who, in 1681 was indicted for treason and confessed to having come armed to 

field conventicles.9  Beyond this, occasionally some association between treason and 

attendance at conventicles can be found in case law.  In an indictment of 1687, field 

conventicles were labeled “treasonable”.10  The same was true of the indictment in 1685 

                                                 
7 Register of the Privy Council of Scotland, 3rd ser., vol. VI, 195-196. 
8 According to Mackenzie, who seems to confirm this, “By this Act, taking up Arms (though in Defence 
of Religion) is Declar’d Treason; and conform to this Clause, all going to Field-conventicles in Arms was 
Declar’d Treasonable; though it was alleag’d that this was not a Rising in Arms, since every man went 
without knowing of his Neighbor; for the Council and Justices thought that at this rate, a multitude of 
Arm’d men might easily assemble; and the Levying War, or taking up Arms, being impersonally 
Discharg’d, it reaches every single man in Arms.  Yet he would be guilty of Treason, especially after that 
Proclamation, for he knew not but others might be there…”  Sir George Mackenzie, Observations on the 
Acts of Parliament…(Edinburgh, 1687), 412. 
9 State Trials, 10: 856n. 
10 National Archives of Scotland (hereinafter referred to as NAS), JC 39/100/6. 
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of John Nisbet.11  In both cases, there were numerous other charges.  There is no doubt 

that the ability of the Council effectively to affect the law added to the uncertainty of 

Scottish treason law.  It is likely that this fact was behind the passage in 1640, during 

Parliament’s conflict with the crown, of a statute (1640, c. 17) that nullified all 

proclamations.  According to the statute,  

Haveing takine to thair consideratione That there heath beene diverse unjust and 
unlawfull proclamationes mad Commanding the obedience of thingis unjust and 
unlawfull (Tending to the overthrow and prejudice of the Lawes and liberties of 
kirke and kingdom) under the paine of Treasone As also declaireing the 
disobeyeris of these unlawfull and unjust proclamationes to be rebellis and 
Tratoris which is against the law equitie and reasone no tryell nor declaratour of 
Treasone having proceeded against them of befor Findis and declaires all these 
proclamationes with the pretendit acits and warrandis for making and 
procleameing thairof To be null and of none avail force nor effect…12 
 

The act then goes on to require that “no persone nor persones can be declaired Tratouris 

but ather by the parliament itselfe and by act and sentence thairof or than by the laufull 

ordinar Judge eftir tryell and finding that the saidis persones heath contraveened a Law 

and acte of Parliament mad under the paine of Treasone against the disobeyeris and 

contraveeneris thairof.”13  At the Restoration, the act 1661, c. 126 rescinded all 

Parliamentary legislation since 1633.14  The Council was free to resume making treason 

of whatever actions it chose.     

 
A History of Treason in Scotland 
 

                                                 
11 NAS, JC 39/69/3. 
12 The Acts of the Parliaments of Scotland (hereinafter referred to as APS), vol. v, 270. 
13 Ibid. 
14 APS, vol. vii, 86-87. 
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As in England, treason law before the Reformation was primarily concerned with 

securing allegiance and the monopoly of war-making powers to the crown.  Most of 

what we know about medieval and early modern Scottish treason law we derive from 

the statutes and a few older documents.  At no time have the Scottish jurists provided 

detailed discussion of this body of law and modern scholars have done little to remedy 

the situation.  Even Scottish case law, which in England provides so much valuable 

discussion and interpretation, contains relatively little enlightening detail.  Thus, most 

of the discussion of the history and definition of Scots treason will revolve around the 

content of the statutes.   

The records of Scottish law before 1424 are fragmentary; there is comparatively 

little said about treason in the statutes until that date.  Very little is substantive law; 

most of it deals with procedure, such as the conduct of trial by battle, or what to do if a 

traitor was caught at a fair.  There are also laws relating to forfeiture of traitors.  What 

little substantive treason law that can be detected in those early records dealt nearly 

exclusively with treason against king and crown.  In the Assise Regis Willelmi, sedition, 

if it related to the person of the king, was treason and would result in forfeiture.15    The 

Regiam Majestatem defined treason such that the king was firmly the focus of 

allegiance: “When any person is charged with, or is publicly suspected of, having 

caused the death of the King or promoted sedition within the realm or in the army…”16  

                                                 
15 APS, vol. i, 380. 
16 Regiam Majestatem, 250.  Tampering with the military is considered treason against the king here.  The 
assumption is that “army” in this statute refers to the king’s military, and not the array of a feudal baron.  
However, the Regiam did actually contain a provision for treason against a feudal lord.  “When a vassal is 
convicted of treason against his lord, his heir shall be disinherited in perpetuity of all lands held of that 
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Clearly, this referred both to the king and his prerogatives, two inseparable concepts.  

25 Edw. 3 (oddly) declared it treason to plot or imagine killing the king, but did not 

make it treason to carry out the actual deed.  According to the Regiam, both were 

treason. 

 The records improve in the fifteenth century with the reign of James I  (1436-

1437).  That century saw a number of king-centered laws passed.  The most important 

of those early statutes was the act 1449, c. 12, which made it clear that treason was 

defined as being against the king’s person or his majesty.  It proscribed such actions as 

rising against the king; violently laying hands on him, aiding, supplying or advising 

traitors in any manner, or attacking castles or other places where the king might be 

located.17  For the most part this was aimed at protecting the king’s person.  In addition 

to the provision of the Regiam against sedition in the army, there was a statute (1455, c. 

11) that prohibited the raising of a “fray” in the army.  It is probably safe to assume that, 

like the Regiam, this meant the king’s army.18  Agitation in the military in order to 

inspire defection or disaffection would have been an attack on the king’s authority and 

his prerogative.  This last statute was passed in the midst of conflict with England.  That 

conflict produced a number of other statutes in 1455 as well, including provisions 

                                                                                                                                               
lord; but after his father’s death, the heir shall recover all other lands held of other lords.  But if the 
treason is committed against the king, the heir shall be disinherited in perpetuity of all lands which his 
father held within the realm.”  Regiam Majestatem, 328.  In England, 25 Edw. 3 created a separate 
category of crime for these lesser treasons: petty treason.  Presumably, this crime as treason became null 
and void over time, because no seventeenth-century commentator includes this in his inventory of 
treasons.    
17 APS, vol. ii, 36. 
18 APS, vol. ii, 44.  According to Mackenzie, “By the Civil Law, such as were Authors of Sedition in an 
Army (for a Fray is properly sedition) were punished as Murderers…But if the Common-wealth was in 
danger, they were punish’d as Traitors, as in this Statute…” Mackenzie, Observations, 50. 
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against warning the English of a Scottish invasion (1455, c. 2), prohibitions against 

going to England without royal permission and provisioning enemy strongholds within 

Scotland (1455, c. 4, 8), and other laws of that sort.19  Most of these statutes, in some 

manner, had to do with protecting the king, or his prerogative and keeping him the 

focus of allegiance.  For the purposes of this dissertation, any law that contained 

requirements for the king’s permission is considered a law that protected the king’s 

authority.20   

 

There was a special group of statutes, dating from the fifteenth century that dealt 

with an issue of tremendous concern to any government: rebellion.  This discussion 

involves a brief foray into the post-1660 period for the sake of continuity and logic.  

Statutes dealing with rebellion, like the levying clauses in English law, were an 

important means not only for preserving order, but also for protecting the government’s 

monopoly of war-making powers.  As in England, it was simply unacceptable to take up 

arms against the monarch.  These rebellion statutes, which expressly protected the king 

                                                 
19 APS, vol. ii, 44; Ibid.  The act 1455, c. 4 appears to have supplemented a similar law of 1429, c. 19.  
The latter specifically forbade Scots from going to England and staying without royal permission, while 
the former prevented anyone from doing so.  APS, vol. ii, 19, 44.  Additional statues treason from this 
period of trouble with England include 1455, c. 7 and 1455, c. 9.  Ibid., 44.  England had, as usual, 
meddled in the internal affairs of Scotland, giving encouragement to the Douglas family, which was in 
the process of challenging the Stuarts for the throne.   James II reciprocated by interfering in the conflict 
between the houses of York and Lancaster, better known as the Wars of the Roses.  P. Hume Brown, 
History of Scotland (Cambridge: At the University Press, 1902), 1: 230-241. 
20 In addition to the statutes of 1455, which, while applicable in other circumstances, were, for the most 
part, intended to deal with a more immediate situation, there were other statutes passed over the years that 
clearly sprang from particular incidents or specific problems.  For instance, the statute 1491, c. 3 made it 
treason to conceal and not reveal the names of the murderers of King James III.  APS, vol. ii, 230.  There 
was also a declaration in 1525 issued by Parliament that it was treason to tamper with acts and statutes 
concerned with the guidance of the young king James IV, or that had to do with his authority or matters 
having to do with the well being of the realm.  Clearly there was a great deal of concern with keeping 
order during the royal minority.  APS, vol. ii, 299. 
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or his government, figured prominently in many treason trials through the centuries, 

rebellion of one type or another being at least, if not more, common in Scotland than it 

was in England in the seventeenth century.  There is a caveat in this discussion.  The 

term “rebel” is not necessarily synonymous with the term “traitor.”  Accusation for a 

serious crime and defiance of a summons to appear in court to answer charges could 

result in denunciation as a rebel.  The crime did not necessarily have to be treason.  But 

a rebel guilty of participating in a rising against the king was generally also labeled a 

traitor.  What further complicates this discussion is that most of the earlier statutes 

concerned with rebellion made almost no mention of treason at all.  These statutes fell 

into two main groups.  The first prohibited rebellion itself.  Act 1424, c. 3, for example, 

forbade anyone from rebelling against the king’s person under pain of forfeiture of life, 

land and goods.  This was the same penalty as for treason. The rebellion had to be 

“open and notorious.”21  This was one of the most frequently cited laws in Scottish 

treason trials, and it was indeed considered by contemporaries to be a treason statute 

based on the fact that it involved a taking up of arms against the king in an “overt act of 

Rebellion,” a crime which, in “its cheiff character is, to attempt somewhat that strikes 

either immediately, or by direct consequence, against the supreme power of a state…”22  

Other statutes also seem to have taken into consideration degrees and types of rebellion.  

1449, c. 3 “ordained that no man rebel against the king’s person nor his authority.  And 

who shall make such rebellion be punished after the quality and quantity of the 

                                                 
21 APS, vol. ii, 3.  See below for Mackenzie’s explanation of “open and notorious.” 
22 Alexander Bayne, Lectures on the Criminal Law at Edinburgh, National Library of Scotland 
(hereinafter referred to as NLS), Advocates MS 25.3.12, vol. 1, ff. 58v-59. 
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Rebellion…”23  This, too, was a statute that was frequently cited in indictments, but as 

indicated, it was used in conjunction with straightforward treason statutes.  Presumably, 

if the rebellion was “open and notorious,” this statute provided for a traitor’s 

punishment.        

Another set of statutes related to rebellion is even more problematical.  By these 

acts, it was a crime to aid and abet rebels.  But was it treason?  1424, c. 4 stated that, “If 

any when requyred by the King refuse to enforce him against notorious Rebellers 

against his persone they shall be challenged as favourers of such Rebellers.”24  Some 

authorities, both contemporary and modern, have considered this a treason statute, 

despite the lack of an explicit mention of treason, and no indication of treason 

penalties.25  1424, c. 15 extended the law to prevent the aiding of “rebels against the 

king’s majesty and the common law under the pain of forfaulture.”26  And 1449, c. 3 

reinforced these again by prescribing the punishment for those who aided the king’s 

rebels or traitors.27  The language of these acts does not indicate that treason and 

rebellion were synonymous.  In fact, the 1449 law refers to treason or rebellion.  In the 

sixteenth century, the reign of James V saw the passage of 1540, c. 14, which made it 

                                                 
23 APS, vol. ii, 35. 
24 APS, vol. ii, 3.; Sir James Stewart, Abridgement of the Acts of Parliament Digested into heads set down 
after the Order of the Alphabet, NLS, Advocates MS 2793, f. 457.  According to Sir George Mackenzie, 
this act read, “These who refuse to assist the King, to punish notor Rebels, are by this Act punished as 
favourers of them.”  Mackenzie, Observations, 2.  
25 Stewart included it in the category of treason statutes in his abridged version of the acts of Parliament.  
Stewart, Abridgement of the Acts of Parliament, f. 457.  The Stair Memorial Encyclopaedia also included 
it among the treason statutes repealed by the 1708 treason act.  The Laws of Scotland, Stair Memorial 
Encyclopaedia, The Law Society of Scotland (Edinburgh: Butterworths, 1995), 7: 398n.  
26 APS, vol. ii, 8. 
27 APS, vol. ii, 35. 
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death to supply or help a rebel in any manner.28  According to Alexander Bayne, a jurist 

and legal educator writing in the eighteenth century, this was not a treason statute, 

judging by the penalties.  The law only called for death and confiscation of movables, 

“but not a syllable of the forfeiture of the Real Estate.”29  Bayne went on to confirm that 

there were indeed degrees and types of rebellion.  

But the Receipting here spoke of, is not a species of Treason because the 
persons & favourers are not Traitors, and it is only the favourers & Receiptors of 
Traitors…[who] are…declared guilty of Treason.  From which it is manifest that 
our Law makes a distinction between Treason & Rebellion.  For tho’ by 
Rebellion Treason may be sometimes meant, Yet not always, and the difference 
lyes chiefly in this consideration.  That the more immediate Invasions upon the 
King’s person and authority is distinguished by the name of Treason; and acts of 
contempt & disobedience to his commands are called Rebellion.30 
   

John Erskine, in the eighteenth century, confirmed this as well, maintaining that aiding 

or concealing a traitor was treason.  He did not use the more general term “rebel.”31  

And 1592, c. 65 confirmed earlier statutes against helping rebels and traitors, once again 

prohibiting harboring or supplying them.  Further, the king’s subjects were admonished 

in this act that if they knew a rebel or traitor to be in their neighborhood, they were to 

search him out and capture him, or at least inform the authorities as to his 

whereabouts.32  Overall, this appears to have been considered a treason statute, most 

likely because it had some provisions that applied specifically to traitors.  

                                                 
28 APS, vol. ii, 372. 
29 Bayne, Lectures on the Criminal Law, f. 60v. 
30 Ibid., f. 60v-61. 
31 John Erskine, An Institute of the Law of Scotland in Four Books…, 5th ed., vol. 1 (Edinburgh, 1812), 
827. 
32 APS, vol. iii, 574. 
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This differentiation persisted into the seventeenth century.  The act 1685, c. 31 

declared that “whoever shall Intercommune with Resett Supplie Shelter or give any 

comfort to any declared traitors or fugitives or shall conceal reset or shelter any who 

does convocat in maner aforesaid that such Resettars or assisters shall be proceeded 

against As if they were Guilty of the crimes wherof traitors and fugitives are 

Guilty…”33  The act specified “fugitives” rather than rebels, but an earlier section 

ratified the act of 1592, c. 65, which was directed at rebels and traitors, and the point of 

the statute was to prevent the abetting of these types of criminals.  It only provided for 

penalties according to the crime of the person abetted; it did not make all of it treason.34  

On the other hand, the act 1693, c. 71 implied that there was some equivalency between 

treason and rebellion.  The law itself was intended as a palliative against the severity of 

the treason and rebellion statutes by stating that one could not be guilty of abetting or 

reset if one did not actually know the rebel or traitor.  But the law also made a blanket 

statement that implied that all of the crimes mentioned were treason.  This included 

rebellion.35  This may just have been unfortunate wording, but it contributes to the 

confusion.               

There were however, other statutes that made the connection between rebellion, 

in the sense of taking up arms against the monarch, and treason explicit.  They referred 

less to the relatively vague term “rebellion” and specified armed rising against the king.  

1449, c. 12, another frequently used statute, was, in part, aimed at rising “in fear of war” 

                                                 
33 APS, vol. viii, 480. 
34 Ibid., 479-480. 
35 APS, vol. ix, 330. 
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against the king and called it treason.36  Most of these more direct statutes, however, 

were passed in the seventeenth century.  There was to be no question that the crimes 

involved were treason.  The statutes 1661, c. 13 and c. 22 likewise proscribed as treason 

the rising or continuing in arms, and made clear that the making of war, peace and 

treaties were the king’s prerogative.37  1662, c. 12 made it treason to rise in arms against 

the king.  By this act it was also not only treason to compass to levy war or rise in arms 

against the king, or to compass to harm, restrain or depose him, or to encourage foreign 

invasion, but also to condone or encourage such actions in so many words.38  This 

closely resembled the 1661 act in England, and it was often included in the charges in 

Scottish treason trials.39   

 Sir George Mackenzie confirmed the connections between certain types of 

rebellion, armed rising and treason: “Rebellion, is properly rising in Arms against the 

commonwealth, openly and notorly [notoriously].  It was called Perduellion by the 

Common Law: and that is the species of Treason, that is here punished by forfaulture of 

Life, Lands and Goods…”40  Mackenzie went on to describe the meaning of notoriety: 

“Notor Rebels, are only such as are denounced Rebels, or against whom there are 

Commissions of Fire and Sword granted by the Council, or these who have risen in 

open Rebellion, though there be yet no legal diligence against them; as was decided 

                                                 
36 APS, vol. ii, 36. 
37 APS, vol. viii, 13 18. 
38 APS, vol. vii, 377-379.  
39 Act 1693, c. 71 confirmed that the rebellion to which 1424, c. 15 referred was treason.  But the law 
indicated that for aid to rebels to be treason, it had to be proven that the abettor knew the person he had 
helped.  APS, vol. ix, 330. 
40 Mackenzie, Observations, 2. 
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February 1680.”41  In his work on the criminal law, Mackenzie went even further in 

discussing the evils of rebellion and its relationship to treason.  In his view, armed 

rising against the king was the highest form of treason, and he implied that this was 

worse than an attack on the royal person.  This is remarkable in that it seems to elevate 

the importance of the king’s majesty above his physical body, with no explanation that 

the two were inseparable, although royalist that Mackenzie was, one would assume that 

this was implied.42  In England, the natural body always came first, and it encompassed, 

and was inseparable from the office of king.  Authorities of all stripes considered the 

first clause of 25 Edw. 3 the most important, and by that section of the law, it was 

treason merely to imagine the king’s death, although the imagining had to be evidenced 

by an overt act.   

Mackenzie did not make explicit where he would have placed an attack on the 

king’s physical body in the hierarchy of treasons.  According to Bayne, who based 

much of his work on Mackenzie, “Next to an usurpation of Government & supreme 

power, which is a Crime that threatens the subversion of the whole State, nothing 

touches a society more nearly than the personal safety of the Man in whom the Supreme 

power is lodged [my italics].”43  It is possible, however, that Mackenzie would have 

argued that an attack on the king, or even planning an attack was tantamount to 

rebellion or armed rising against his person.  There is a hint that this was so.  He quotes 

                                                 
41 Ibid. 
42 Sir George Mackenzie, The Laws and Customs of Scotland in Matters Criminal, in The Works of the 
Learned Lawyer, Sir George Mackenzie of Rosehaugh, Advocate to King Charles II. and King James VII. 
(Edinburgh: James Watson, 1716), 68. 
43 Bayne, Lectures on the Criminal Law, f. 60. 
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the statute 1449, c. 1244, which, again, made it treason to lay “hands violently on his 

person of whatever age the king be young or old.”  According to Mackenzie, “…it was 

Treason to rebel even against his Authority, before he was proclaimed or crowned; 

for…[it is] Succession of Blood which makes him King.”45  This phrase implies that the 

use of force against the king was rebellion but it also seems to imply that conflation of 

the body and the office missing from the earlier statement.  Whatever the political 

theory behind it, the early preoccupation of the Scottish governments, and an ongoing 

one, was protecting, as much as possible, the king’s prerogative in making war (and 

thereby preventing rebellion) within his own realm.  As difficult as this had been and 

continued to be in England, the task was even more daunting in Scotland.  The lairds of 

Scotland, especially those in the Highlands, were fiercely independent, with ancient and 

recognized rights that gave them great power within their own territories.  It was one of 

the great challenges to the governments of Scotland and then Great Britain to subdue 

these (and other) rebellious elements in Scotland, and they used treason law to aid in the 

task.      

  

Many of the Scottish legal writers of the seventeenth and eighteenth centuries 

maintained that there were two basic types of treason: those actions that by nature 

                                                 
44 Mackenzie based this discussion of the hierarchy of treasons on the statute, 1449, c. 12. He used that 
act, not to give it greater importance than any other, but because he claimed that it covered a broad range 
of treasons, and so it was a good point of departure from which to discuss substantive treason law.  He 
claimed that treason against the king’s person was the second species listed, which is not entirely clear.  
Mackenzie, Matters Criminal, 68.  The statute reads “And it is ordained that if any man as God forbid 
commits or does treason against the king’s person or his majesty or rises in fear of war against him or 
lays hands on his person violently…”  APS, vol.ii, 36. 
45 Mackenzie, Matters Criminal, 68. 
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constituted attacks on the well being of the commonwealth, its structure and existence, 

and those actions that were only treason because Parliament had made them so.  Erskine 

described these two types of treason as “proper” and “statutory”: “Those facts which 

were treasonable by the common law, constituted the crime of proper or high treason.”46  

This type of treason law primarily, although not exclusively, dealt with attacks against 

the king, his person or his authority and prerogative.  On the other hand, according to 

Erskine, statutory treasons were heinous crimes that “slacken the reins of government,” 

but that did not inherently threaten the constitutional makeup of the nation.47  The 

problem is that Mackenzie considered many of the treason statutes regarding religion to 

be statutory48, rather than proper or natural as he termed it, and this does not seem to 

have been disputed by other legal commentators.  However, early modern governments, 

including those in Scotland, did not treat religious treason as statutory, but rather as a 

crime against the king’s well being.  Thus, the religion statutes will be treated here as 

treasons of the “proper” type, which were directed at the king’s bodies.  As we have 

seen, in the early modern period, the boundaries of the state did not stop at the church 

door and the monopoly of ecclesiastical government became as acute an issue in 

Scotland at the Reformation as it did in England and elsewhere.   

                                                 
46 Erskine, An Institute of the Law of Scotland, 826. 
47 Ibid., 826-7.  According to Erskine, “Of the first sort is treason; which is that crime that is aimed 
against the state itself, and so has a direct tendency to subvert the constitution, and set the whole nation in 
a flame.  It was in the Roman law styled crimen majestatis; because it was pointed against the majesty 
and dignity of the state; and with us it has the name of treason, from the French trahison; it being an act 
of treachery against the commonwealth.”  Ibid., 826. 
48 Mackenzie, Matters Criminal, 71-72. 
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There were some pre-Reformation treason laws that had protected the royal 

prerogative in religious matters.  For example, there were statutes that prohibited the 

buying of benefices in Rome and the seizing of church property.  It was implied, or 

sometimes clearly stated, that these were for the king to award or to dispose of as he 

chose.49  According to Hope, in his Major Practicks, “Befoir the reformation of religion 

the king had pouer to present to benefices quherof [whereof] the patronage pertained to 

bishopricks, sede vaccante, ay and quhill [until] the saids bishopricks wer provided by 

the pope: 1481 c. 84.”50  The post-Reformation laws tended also to maintain the royal 

authority in spiritual matters.  1584, c. 2, for example, asserted the king’s absolute 

authority over religion and his right to judge religious issues.51  The act 1592, c. 14 

ratified previous acts of Parliament and proclamations relating to “Jesuites seminary 

preistis and trafficqueing papistis and ressatteris of ony of thame.”  In general, the act 

declared that “in all tyme cuming the saying of Messe resetting of [the aforementioned 

categories of persons] Aganis the kingis Majestie and the religioun presentlie professit 

within this realme Is and salbe ane iust caus to infer the pane and cryme of tressoun” 

against both the priests and their abettors.52  The act of 1593, c. 11, in the same vein, 

declared that anyone who said mass, or who gave shelter for three nights, consecutively 

or otherwise, to “excommuicat Jesuittis or trafficquing papists against the kingis 
                                                 
49 Among these religious laws were: 1485, c. 17; 1488, c. 12; 1488, c. 14; 1496, c. 2; 1526, c. 1; 1540, c. 
46.  The act of 1496 noted with disapproval that those churchmen who bought benefices in Rome also 
tended to send money out of the country and bring in innovation.  As a result, no one was to leave 
Scotland without permission of the king or his chancellor.  APS, vol. ii, 173, 209, 209-210, 237-238, 309-
310, 378-379.        
50 Hope’s Major Practicks, 9. 
51 APS, vol. iii, 292. 
52 APS, vol. iii, 545.  The statute does contain a proviso that appears to ameliorate its provisions if the 
priest somehow “Satisfies the prince and the kirk.”   
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majestie and religioun presentlie professit and establisched within this realme,” those 

Jesuits and papists being convicted, would be presumed to have done the crimes 

knowingly.  A third conviction for these offenses would result in treason charges.53  

However Mackenzie might have categorized the crimes enumerated in these acts, it is 

clear that their framers considered these offenses to be attacks on the king’s authority in 

spiritual matters, which were by their natures treason. 

          

The reign of James VI saw the passage of a number of treason statutes, only two 

of which were applied with any frequency and both of which were aimed at protecting 

the king and his authority and government.  In 1584 Parliament passed a set of statutes 

called the “Black Acts,” which were aimed at asserting the absolute authority of the 

king over “the bodies and souls of his subjects.”  The statutes were passed in the 

aftermath of a series of plots to control the young king James VI, a teenager at the 

time.54  Treason law appears to have played a role in this effort to assert royal authority.  

One important statute was the aforementioned act of 1584 (1584, c. 2), which was, 

presumably, one of the Black Acts.55  In addition to affirming the king’s power to judge 

and decide any spiritual issue, the act asserted the king’s (or his council’s) authority or 

power to judge in temporal matters56.  The statute was a statement of absolutist 

principle.  The 1590s also saw the passage of several treason acts, most of them minor 

                                                 
53 APS, vol. iv, 17.  In 1609 a further statute again confirmed the statutes against Jesuits.  1609, c. 7, APS, 
vol. iv, 429-430. 
54 Brown, History of Scotland, 2: 187-196. 
55 John Hill Burton, The History of Scotland, (Edinburgh: William Blackwood and Sons, 1870), 5: 505-
506. 
56 APS, vol. iii, 292. 
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in that they were rarely employed in prosecutions in the seventeenth century.  For 

example, by the act of 1593, c. 22 it was treason to strike or kill someone in the 

Parliament building when Parliament was sitting; within certain precincts of his palace 

when the king was present; in the Tolbooth when the Lords of Session were sitting; and 

in the council house when the Privy Council was meeting.57  Clearly the point was to 

protect both the king and his servants and agents when they were performing their 

official duties.  This was very similar to a clause of 25 Edw. 3, which had the same goal 

of protecting the royal government.     

   

There were treason statutes that either ostensibly, or in reality, did not focus 

treason law on the king.  Many of them created statutory treasons, i.e., gave treason 

penalties to crimes that were not by their nature treason.58  Thus, for example, 1526, c. 

10, declared a traitor anyone “who comes and burns folks in their houses and all 

burnings of houses and corns and willful fire-raising be treason and crime of lese 

majesty.”59  By the act 1587, c. 34 the murder of someone in the power or custody of 

the murderer was treason.60  And according to the act 1592, c. 68, setting fire to a 

coalheugh (a coal pit) for “private revenge and spite” was treason.61  There were similar 

types of statutes in England, statutes perhaps passed more with an eye to the forfeitures 

                                                 
57 APS, vol. iv, 22.  According to Mackenzie, by the common law, it was treason to kill a Privy Councilor.  
Mackenzie, Matters Criminal, 71. 
58 For their lists see Sir George Mackenzie, The Institutions of the Law of Scotland, 2nd ed. (Edinburgh, 
1688), 394; Bayne, Lectures on the Criminal Law, ff. 65-65v; and Erskine, An Institute of the Law of 
Scotland, 827. 
59 APS, vol. ii, 316. 
60 APS, vol. iii, 451. 
61 APS, vol. iii, 575. 
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they would bring and rarely used in prosecutions.  In fact, there is only one example in 

the list of traitors in the Appendix of a prosecution in which the statutes against fire 

raising were used and only two in which the charge of murder under trust was 

employed.  The Marquis of Argyle was charged in 1661 in his Grand Indictment before 

Parliament with various crimes intended to prove his complicity with the usurpation of 

Charles I.  Among those was the accusation under the statutes of James V and VI that in 

the course of the civil wars in the 1640s, he countenanced the burning of the homes of 

those who had taken the side of the king.62  The charges against the marquis further 

included the murders under trust (i.e., of people who had capitulated to his troops), 

including those of women and children.63  Similarly, Philip Standsfield was indicted 

under the act of James VI (1587, c. 34) for murder under trust of his father, “the murder 

or slaughter of whatsomever of the leidges, where the party slain [is] under the trust, 

credit, assurance, and power of the slayer” being treason.64           

What was unprecedented in England, except during the Interregnum were the 

statutes that made it treason to attack the authority of Parliament.  And yet, over the 

centuries, several such acts were added to the substantive law of treason in Scotland. At 

least one of those statutes was a practical measure that had nothing to do with focusing 

allegiance away from the crown: quite the opposite, in fact.  One such act and the first 

to protect Parliament was 1584, c. 3.  It was one of the Black Acts65, which, again, were 

                                                 
62 1526, c. 10 and 1567, c. 40.  APS, vol. ii, 316, APS, vol. iii, 34.  For example, men under his command 
burned the manor house of Sir James Lamond.  State Trials, 5: 1379-1381. 
63 Ibid, 1380-1381. 
64 State Trials, 11: 1372-1373. 
65 Goodare, State and Society in Early Modern Scotland, 73. 
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intended to suppress religious and civil strife and render the king absolute.  By the act it 

was ordained that “none of [the king’s] lieges presume or take upon hand to Impugne 

the dignitie and authoritie of the said three estates/ Or to seek or procure the Innovation 

or diminution of the power and authority of the same three estates…”66  Very likely this 

law was intended as another measure to strengthen the king’s government in the same 

manner as 1584, c. 2, which had made it treason to impugn the power of the king’s 

council.  Mackenzie seems to confirm this assumption when he described the immediate 

reason for passage of the law.  The act  

was occasioned by such as endeavoured at that time to exclude Bishops from the 
Parliament, of which they were, and are the third Estate, and it is observable, 
both by the Narrative and Statutory part of this Act, that the designing to 
exclude one of the three Estates, was the chief design of the Act, though such as 
impugn the power of the Parliament in general, so far as relates to Cases 
Spiritual, do likewise commit Treason; and as in the former Act [1584, c. 2], the 
controverting the power of the Council, is declared Treason [my italics]…67 
   

Erskine also apparently confirms that impugning the authority of Parliament was an 

attack on the king’s authority when he included this law among the “proper” treasons.  

Erskine’s proper treasons, or treason by the common law, were all directed against the 

king, his dynasty or some aspect of his authority.68  This charge was also rarely used.  

The marquis of Argyle was accused under this statute, among many others (the 

government seemingly used as many statutes against the marquis as was possible in an 

effort to bolster what may have been a weak case69).  There were other, somewhat 

similar statutes passed in the period after 1689 and those will be discussed later in this 

                                                 
66 APS, vol. iii, 293. 
67 Mackenzie, Observations, 208-209. 
68 Erskine, An Institute of the Law of Scotland, 826-827. 
69 State Trials, 5: 1369n-1372n, 1499n-1502n. 
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chapter in the context of the Glorious Revolution and period leading up to the Union of 

1707.  While these statutes also did not signal a shift in allegiance, they may have 

signaled a shift in the balance of power in the Scottish government. 

The 1640s and 50s did not bring the sort of radical refocusing of allegiance that 

one could find in England until the English under Cromwell conquered the Scots in 

1651.  The Scots had fought the king, mainly over religious issues, but most of them 

continued to profess allegiance to him and, upon his execution, to his son.  There were 

few treason statutes of any consequence passed during this period.  There were some 

practical measures such as the “Ordinance for delivery of the Castle of Edinburgh” of 

1640, which threatened the commanders of the castle with treason charges if they did 

not surrender the castle to the Estates.70  There were also resolutions in 1651 in which it 

was made treason to desert to the enemy or to surrender to the enemy the castles at 

Edinburgh, Stirling and Dumbarton.71   

One statute, passed in 1644, seems to have made the transition away from 

allegiance to the king.  The act of 1644, c. 92 caused “the cryme of takeing up armes 

against the kingdome and estates of the country relevant to infer the punishment and 

paines of Treasone.”72  This would seem to be a significant measure taken while those 

in control of Parliament were fighting the king alongside the English.  In 1644, the year 

of this statute, the English and Scots armies defeated the king’s forces at Marston 

                                                 
70 APS, vol, v, 264. 
71 APS, vol, vi, 657. 
72 APS, vol., vi, 132. 
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Moor.73  But even in the statute, Parliament still referred to a “kingdom” and Charles I 

was not deposed in any legal or constitutional sense.  The Scots had a strongly royalist 

tradition, and they were proud of the antiquity of their royal house.74  In any event, 

Charles I remained king until his death and in 1651 his son came to Scotland to be 

crowned, so the significance of the statute is unclear.  It may have been a brief signal 

that for a while, some of the political nation renounced its allegiance to the crown.  It 

would appear that beyond this, the only other major treason legislation after 1644 that 

affected Scotland was that which issued from England after the conquest in 1651.  The 

Acts of the Parliaments of Scotland notes some of the measures the English Parliament 

was taking to ensure obedience to Cromwell and his government.75  But it would wait 

until the Restoration for the Scots Parliament to reconvene and to begin taking measures 

to ensure obedience to the crown.    

 
The Definition of Treason after 1660 
 
The Covenanters 
 

The treason statutes after 1660 may reflect a certain effort by the government to 

bring Scottish statute law into increasing conformity with that of England.  There had 

been relatively few treason acts passed in Scotland during the reigns of James VI and 

Charles I.  But the Restoration governments and those that followed passed many more 

statutes and increasingly, some of them began to resemble laws passed in England and 

                                                 
73 Plantagenet and Fiona Somerset Fry, The History of Scotland (London: Routledge & Kegan Paul, 
1982), 172. 
74 Lenman, Jacobite Risings, passim. 
75 See APS, vol. vi, 805-806, 814-815, 864-865. 
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to reflect more directly concerns of the crown in London.  This is not to say that more 

parochial issues did not continue to preoccupy the Scottish government as well.  Of 

particular concern to the authorities from the Restoration until the Glorious Revolution 

was the issue of the Covenanters.  The struggle with the Covenanters reflected not only 

the obvious need to control a rebellious sector of the Scottish populace, but also the 

ongoing urgency on the part of the government to exert as much control over religious 

affairs in the country as was possible.  Thus, after 1660, the religious statutes were 

concerned primarily with these religious fanatics.  Important to this topic will be the 

issue of treason by words. Words were used against the Covenanters in the most severe 

manner.   

While the Covenanting movement was essentially religious in focus, it had 

political and economic aspects as well.76  It had its immediate origins in the reaction to 

the efforts in the 1630s of Charles I and the Archbishop of Canterbury, William Laud, 

to impose the prayer book of the Anglican Church of England and other reforms on 

primarily Presbyterian Scotland.  The Scots considered the innovations “popish.”  The 

government also wanted to use Episcopal bishops as state officials, which violated the 

ideal in Scots Presbyterianism of a separation of the religious and civil spheres.  

                                                 
76 For example, according to David Stevenson, there were a number of grievances that went into the 
making of the Covenanting movement.  In the economic realm, in the 1620s Charles I threatened to 
revoke grants of lands made to Scots nobles at the time of the Reformation.  While he did not carry out 
this plan to the extent originally planned, he deeply offended the great landowners.  Added to this attack 
on property was an attack on office holding, as Charles awarded positions in the government in Scotland, 
including the Privy Council, to bishops appointed by him in place of the traditional nobility.  The bishops 
would ensure loyalty to the crown within the state’s administration.   But it was also alienating those who 
should have been a bulwark of support for the crown from the idea of a Church dominated by those same 
bishops.   Charles made a number of such blunders in his rush to consolidate his control over Scotland.  
David Stevenson, The Covenanters: The National Covenant and Scotland (Edinburgh: The Saltire 
Society, 1988), 18-19; Lynch, The Oxford Companion to Scottish History, 111.    
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Moreover, the Scottish church had had an early record of relative independence from 

the state.  The religious authorities were not to interfere in government affairs, and the 

government was supposed to reciprocate with regard to church issues.77  But, as 

indicated, for most early modern governments in the process of state building, this was 

intolerable.   

The central tenets of the Covenanting movement could be found in two 

documents: the National Covenant of 1638, and the Solemn League and Covenant of 

1643.  The National Covenant was ostensibly a conservative document that appeared to 

uphold allegiance to the king while, at the same time, decrying the changes the king was 

attempting to effect.  In fact, the Covenant was left vague so that most groups in 

Scottish society could subscribe to it.  In the minds of the Covenanters, however, they 

were enforcing the religious settlement that had been established in the sixteenth 

century; it was the government in London that was innovating and upsetting the status 

quo.78  The goal of the more radical among the Covenanters, led by extremist ministers, 

was “the complete destruction of royal power over the church, the sweeping away of 

episcopacy and innovations in worship, the establishment of an autonomous 

Presbyterian church.”79  The Solemn League and Covenant was a pact between the 

Covenanters of Scotland and the Parliamentary forces in England.  The Covenanters 

were to provide military aid in exchange for the establishment of Presbyterianism in 

                                                 
77 Stevenson, The Covenanters, 7, 19. 
78 Lynch, The Oxford Companion to Scottish History, 436; Stevenson, The Covenanters, 35-36. 
79 Stevenson, The Covenanters, 42. 
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England.80  Cromwell’s invasion and occupation of Scotland in 1651 largely finished 

Covenanting as a real political force.  But pockets of radical resistance remained, 

particularly in the west of Scotland.81     

 This was where matters stood at the Restoration in 1660.  In the early years 

after, many Presbyterian ministers continued to espouse the Covenants and the ideal 

that the Church should be independent of the State.   But most eventually accepted, 

albeit grudgingly, a return to episcopacy and royal supremacy.   There was little 

alternative, given the patriotism excited by the return of Charles II, and general royalist 

leanings of the Scots nobility.  But Charles II, in typical Stuart fashion, quickly upset 

the relative religious calm and imposed conditions that many of these same ministers 

simply could not accept.  Once again, we see the early modern instinct to enforce 

religious uniformity.  Not only would these ministers have to accept the restoration of 

lay patronage, but since many had been appointed outside of that system during the 

upheaval, they would have to go to the hated bishops and request that possession of 

their offices be officially recognized.  Eventually, more than a quarter of the ministers 

of the Church of Scotland lost their positions, most of them for refusing to supplicate 

the bishops.82  Here was the crux of the problem for the Restoration governments trying 

to re-establish control over religious matters: “[T]he issues of doctrine and worship 

which formed a key part of the original Covenanting movement did not resurface.  The 

struggle now focused fully on the extent to which the crown could exert its supremacy 

                                                 
80 Ibid., 52. 
81 Ibid., 58; Lynch, The Oxford Companion to Scottish History, 113. 
82 Stevenson, The Covenanters, 59-60. 
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in church matters.  One way of resisting this new settlement was to proclaim adherence 

to and to reswear the Covenants.”83   

 These ministers had substantial lay followings; it was some of these people who 

formed the next generation of Covenanters and who were to pose such problems for the 

Restoration governments.  As time went on, this movement became distinguished by 

three things: their devotion to their Presbyterian beliefs, their prayer meetings, known as 

“conventicles,” and eventually, their renewed dedication to the Covenants.84  It is 

arguable that the agitation and rebellions that were to follow were popular in nature.  As 

was the pattern with the Restoration governments, policy towards these people 

fluctuated between occasional attempts to reconcile and placate them, and more 

frequently, remarkably severe repression.  The king’s officers understood that the 

discontent represented a threat to religious, civil and social order, especially in western 

Scotland, and they reacted accordingly.  The result was a cycle of repression, rebellion 

and persecution that lasted until the Glorious Revolution.85                             

Thus, old and new treason statutes concerned with securing some kind of 

religious control for the crown were employed with the specific goal of subduing the 

Covenanting movement.  The statute 1661, c. 22 contained a provision against entering 

“into leagues or bands with forraners or among themselffs” without the king’s 

permission.  It was aimed directly at the Covenanters.  The act essentially nullified the 

Solemn League and Covenant by freeing Scotland of any pledges made under this or 

                                                 
83 Lynch, The Oxford Companion to Scottish History, 113. 
84 Stevenson, The Convenanters, 35-69; Lynch, The Oxford Companion to Scottish History, 113-114. 
85 Stevenson, The Covenanters, 64. 
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any other agreement to change the religion or government of the country.86    The act 

1685, c. 5 reiterated the nullification of the Solemn League and was aimed at the 

National Covenant as well:  “That the Giving or taking of the Nationall Covenant, as 

explained in the year 1638 or of the League and Covenant (so commonly called) or 

writting in defence therof, or owning of them as Lawfull, or obligatory on themselves or 

others, shall infer the crime and pains of Treason.”87   

The act 1662, c. 12 was an important and frequently invoked statute.  This was 

partly because it, too, contained important provisions against armed rising.  But the 

statute was also intended to deal with religious dissension.  The introduction to the law 

states its context and intentions:  

And since the rise and progresse of the late troubles did in a great measure 
proceid from some treasonable and seditious positions infused into the people, 
That it wes lawfull to subjects, for reformation to enter into covenants & 
leagues, or to take up armes against the king or those commissionated by him, 
and suchlyke; And that many wilde and rebellious courses wer taken and 
practiced in pursueance thairof, by unlawfull meetings and tumultuary petitions, 
By insolent and sedicious protestations against his Majesties Royall and just 
commands, By usurping the name and power of Councill tables, and Church 
Judicatories after they wer by his Majestie discharged, By treasonable 
declarations, that his Majestie wes not to be admitted to the exercise of his 
Royall power until he should grant their unjust desires and approve their wicked 
practices, By rebellious riseing in armes against his Majestie and such as had 
Commission from him And by the great countenance allowance and 
encouragement given to these pernicious courses by the multitude of sedicious 
sermons lybells and discourses preached, printed and published in defence 
thereof.  And considering that as the present aige is not fullie freed of those 
distempers, so posterity may be apt to relapse therein if timeous remeid be not 
provided.88  
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The act went on to declare that it was treason and rebellion to take the position that “it is 

lawfull to Subjects upon pretence of reformation, or other pretence whatsoever, to enter 

into leagues and covenants.”89  This section of the act was no doubt also aimed directly 

at the Covenanters; this is the meaning here of “leagues and covenants.” 

 The act 1681, c. 81 was drafted to deal with the crime (and crimes similar to it) 

that led to the Covenanter rebellion of 1679, better known as the Bothwell Bridge 

rebellion.  This law, called the Act against Assassinations, declared “that not only all 

such persons who shall assassinat, but that all who shall mantein or Assert [my italics] 

that it is lawful to Kill any man upon difference in opinion, or because they have been 

imployed in the service of the King or of the Church as it is presently established by 

Law, shall incur the pain of Treason, And be punished by tinsel of Life Lands and 

Goods.”90  The specific crime to which this related was the murder of James, 

Archbishop of St. Andrews.  His killers went on to lead the uprising.  The statute further 

required weekly searches for the murderers until they were found and brought to 

justice.91  So assassination of the King’s servants was treason, as was approving of it in 

so many words.   

Even more severe was the act 1685, c. 2992 directed at adherents of the a 

published paper, called “An Apologetical Declaration and Admonitory Vindication of 

the true Presbyterians of the Church of Scotland, especially anent Intelligencers and 

                                                 
89 Ibid.  This is the same act that made it treason to take the position that it was lawful to take arms 
against the king, and to declare that position in words, writing, etc.  
90 APS, vol. viii, 350. 
91 Ibid. 
92 APS, vol. viii, 479. 
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Informers,” which was issued in 1684 by a radical Presbyterian sect called the 

Cameronians.  To call the writing or publishing of the declaration treason would not 

have been unreasonable by the standards of the day because it was simply incendiary.  

The most offending passages, and there were many, included those declaring adherence 

to the Covenants and the disowning of the king’s authority also to be treason by 1584, c. 

2.  But worse were the passages in which these fanatics declared war on the king and his 

servants.  Further, the declaration endorsed the killing of those of the king’s servants 

who acted against them (both treason by 1662, c. 12): “Yet, we say, we do hereby 

declare unto all, that whosoever stretcheth forth their hands against us, while we are 

maintaining the cause and interest of Christ against his enemies, in the defence of our 

covenanted Reformation,” by shedding their blood, pursuing them, informing on them, 

and testifying against them in court. “We say all and every one of such shall be reputed 

by us enemies to God and the covenanted work of Reformation, and punished as such, 

according to our power and the degree of their offence.”93 

 The author or printer of such a document would have been equally subject to 

treason charges in England.  There was certainly precedent in England for charging with 

treason someone who verbally threatened the king expressly.  But there was no 

equivalent in England to making treason of refusing to disown something.  It had been 

contemplated on at least one occasion.  According to Michael C. Questier, in 1586 

Parliament drafted a bill that “contained draconian measures to ensure full religious 
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conformity.”  One provision of the bill would have made it treason to refuse to condemn 

the religious and civil authority of the Pope.  But the bill never made it into law.94   

Henry VIII’s parliaments did pass various acts to enforce the Reformation that 

made it treason to refuse to take oaths of allegiance to the king and to recognize him as 

head of church and state (the second and third Succession acts and 28 Hen. 8, c. 10, the 

Act Extinguishing the Authority of the Bishop of Rome).  But Henry’s son had repealed 

these.  There were no equivalents to the Scottish statutes in the late Stuart period in 

England.  The 1685 statute in Scotland ratified an earlier (1684) opinion from the  

Lords of Council and Session…Whereby they find that if any of His Majestys 

Subjects being questioned By His Majestys Judges or Commissioners if they own a late 

Traiterous Proclamation In so far as it declares a war against His Sacred Majesty and 

asserts that is Lawfull to Kill all such as Serve His Majesty or who shall not disown the 

same are thereby guilty of High Treason and are art and part of the said treasonable 

Declaration.95 

 

Because the Council effectively had some power to legislate, this opinion could 

be and was treated as if it was statute and the ratification appears to have been a 

formality.  This explains the fact that there are several cases in 1684 in which this 

Council edict is clearly being enforced, but no specific statute is cited in the charges.   

                                                 
94 Michael C. Questier, Conversion, Politics and Religion in England, 1580-1625 (Cambridge: 
Cambridge University Press, 1996), 114-115. 
95 APS, vol. viii, 479.   For the texts of the declaration and the royal proclamation upon which the statute 
was based, see State Trials, 11: 949n-957n.  
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Apparently, according to this edict/statute, no action on the part of the defendant 

was required.  The accused did not have to have preached, written, printed or published 

this particular declaration.  Nor did he or she have to have committed some sort of act 

that would corroborate treasonous intentions, such as the example of buying a knife and 

then threatening the king’s life.  Simply accepting the declaration as the truth, or failing 

to refute it was enough to incur a treason charge.  As in England, speaking the wrong 

words could be deadly.  But in Scotland, refusing to speak the correct words could be 

equally costly.  

   

Trials of Covenanters took place from the earliest days of the Restoration.  In 

1661 there was an immediate purging of the leadership of the Interregnum Covenanters.  

Compared to the reprisals in England against the regicides, relatively few were 

executed.  As P. Hume Brown points out, four Scots, all Covenanters, were killed for 

their actions during the troubles, as opposed to fourteen regicides in England.  The four 

were the Marquis of Argyle, James Guthrie, William Govan, and Archibald Johnston of 

Wariston, one of the authors of both Covenants.96   

There does not appear to be a great deal of trial evidence from the aftermath of 

the first significant post-Restoration uprising: the Pentland Hills rebellion of 1666.  It 

did apparently result in the executions of thirty-six people and the trials in absentia and 

convictions of another fifty-six.97  Led by disaffected ministers, it was not a large 
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97 Ian McCowan. The Scottish Covenanters 1660-88 (London: Victor Gollancz Ltd, 1976), 70. 



 

 242 
 

 

rebellion, but it was alarming because of its popular nature.98  On a larger scale was the 

1679 Bothwell Bridge rebellion, and the prosecutions in the aftermath continued for 

years.  There are numerous trials on record for this rebellion.  As indicated, it began 

with the murder of the Archbishop if St. Andrews and ended with a rising in the west, 

which was defeated by the Duke of Monmouth.  Trials for this action continued well 

into the 1680s as rebels were captured, and also because many of the same people 

involved in Bothwell were also involved in Argyle’s rebellion in 1685.   The combined 

rebellions of 1679 and 1685 resulted in hundreds of prosecutions.  Not coincidentally, 

much of this was occurring just as similar problems with religious and political unrest 

were causing turmoil in England as well.  The Popish Plot of the late 1670s and early 

1680s and Rye House Plot of 1683 resulted in, respectively, the purging of suspected 

Catholic subversives and the decimating of the Whig (and strongly Protestant) 

leadership.  In 1685, Argyle’s rebellion was intended to be in concert with Monmouth’s 

rebellion in England and both were aimed at preventing the accession of a Catholic to 

the throne. 

There is evidence that a great many of the Covenanter trials included some form 

of treason by words.  A number of these cases prove the extent to which the government 

considered the Covenanters a threat to the peace and order of Scotland.  They also prove 

the lengths to which the crown was willing to go in order to suppress religious dissent.  

Most of the government’s actions appear to have been within the law, but the law was 

elastic and it was stretched and twisted to allow for as much repression as possible.  

                                                 
98 Stevenson, The Covenanters, 61-64. 
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One tactic the government used was to bring suspects before a committee of the Privy 

Council where they were examined (and where many either confessed or incriminated 

themselves either by owning treasonable declarations or by refusing to disown them).  

The defendants were then given the semblance of a trial with officials who had been 

present at the examinations before the Council acting as the only witnesses.  These 

officials would merely confirm the incriminating statements made by the defendants, 

and then a verdict would be rendered.  In the strictest terms, this appears to have been 

legal.  But how fair it was in equity is another matter.  There were also instances during 

what is known as the “killing times” of the mid-1680s when suspects were subjected to 

little more than summary procedure, including field executions.99   

During the worst of this conflict the government imposed what appears to have 

been martial law.  For example, a proclamation issued by the Council on behalf of the 

king, ordered “all our subjects, within this our ancient kingdom, both men and women, 

past the age of sixteen years, not to presume to travel without testificates of their loyalty 

and good principles...”100  Each person was required under oath to renounce the 

Apologetical Declaration.  In orders to the army in 1684, in the wake of the killings of 

several soldiers, the government instructed its troops that,  

You shall convocate all the inhabitants, men and women, above fourteen years 
of age, within [various parishes], and ye shall examine every person; and after 
the oath of abjuration [of the Apologetical Declaration]…such as take the oath 
you shall dismiss, unless you have grounds of suspicion of their guilt.  And if 
any own the late traitorous declaration, or assassination of the soldiers, you 
shall execute them by military execution upon the place [my italics].  And such 
as refuse to answer or depone, or will not disown the said traitorous declaration, 
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and the principle and practice of assassinations, call fifteen men as a jury, and let 
them judge them, and instantly execute the sentence of death on such as do so 
refuse to disown, or to answer to the questions before the said jury.  And ye shall 
seize their goods, delivering as much of them as will pay one year’s rent, to such 
maters as either have, or will take the test.101 
 

Family members over the age of twelve of those executed were to be rounded up in 

preparation for transportation.102  Treason was a very useful tool in these efforts.   

Thus, for example, John Semple, John Watt and Gabriel Thomson were tried for 

either owning the Apologetical Declaration, or for refusing to disown it.  They were 

subjected to torture in the course of the proceedings and ultimately convicted and 

executed based on these charges.103  According to Fountainhall, by refusing to disown 

the paper, the three “were guilty of neutrality; which was not to be tolerate in statu belli: 

For they were either on the Kings side, or for these Rebels…”104  Fountainhall 

continues,  

This not disowning, (tho’ a new case,) yet the Justices, with advice of the Privy 
Council, found to be treason; and this was not condemning men for naked 
opinions: For, 1st, They had been tortured, and yet refused to disclaim it.  2nd, 
They were found with these declarations of war in their pockets.  3rd, They were 
certified of hanging, if they would not give a positive categorick answer…105 
   

They were convicted and hanged in a span of two hours.106  In other words, according to 

Fountainhall, Scotland was in a state of war and based upon that fact, the proceedings 

were both justified and legal.  
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The accused in some of these situations were often so remarkably defiant or 

truthful that one wonders whether they understood that what they were saying, or not 

saying, was treason.  Not only that, but how intimidating must it have to have been 

confronted with the august presence of the Privy Council?  Thus, according to Robert 

Wodrow, in 1680 a young woman named Marian Harvey, who was barely twenty years 

old, was taken,   

when going to some sermon or other, and was soon ensnared by the questions 
put to her…They had nothing to lay to her charge but what she owned, to wit, 
her being at field conventicles.  When interrogate as to the Sanquhar declaration, 
and the Queensferry paper, she knew nothing about them, but being read to her, 
she said she owned them, because she thought them agreeable to scriptures.  
[The examination was before the Privy Council] and by the way it may be 
noticed, that the bishops were the great proposers of questions to these poor 
people, which helped to exasperate them, especially when urged to give them 
their titles, they looking on them as at bottom of all their persecution.107   
 

These were, of course, Presbyterians and the bishops were anathema to them.  Marian 

received her trial before Justiciary after her examination before the Council.  “This was 

the constant practice at this time, the one day to bring such as fell into their hand before 

the council, and there engage them by captious questions into a confession of statutory 

crimes, and next day to pannal them before the justiciary, where if they were silent, they 

were asked if they would quit the testimony they had given yesterday.”108  Marian and 

another woman, Isobel Alison, were indicted for attending conventicles, harboring 

traitors, and for espousing treasonous papers and treasonable opinions.  The only 

evidence against the women seems to have been their confessions before the Council 

and the declarations they made in court.  These women, who undoubtedly were on their 
                                                 
107 Wodrow, cited in State Trials, 10: 854n. 
108 Ibid. 
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oaths to tell the truth, did so, to a fault.  They both denied the king’s authority, which 

was treason by statute, and they confessed once again to a number of treasonous 

offenses.109  It is not clear whether Marian was being cunning or whether she truly did 

not understand the nature of the charges to which she had confessed (Wodrow 

apparently believed the latter) when she claimed that “they had nothing to lay to her 

charge, but her opinion, and owning Christ and his persecuted truths.”110  The two 

women were convicted and executed.  It was no common thing to do this to women and 

according to Wodrow, a number of prospective jurors were appalled.111 

In 1684 William Young, when asked whether he would acknowledge the king 

and the king’s authority, replied that “he acknowledges Kinglie authoritie according to 

the work of God.”  Asked if he agreed that Charles II was the lawful king, Young 

answered that “he was lawful King by birth & the coronation according to the 

engadgments in the covenant but according as he hes keept the covenant or not keept it 

He is King or not King and cannot say his nowe King.”  As with many of his 

predecessors, Young confessed in the most disingenuous manner: he admitted to having 

attended field conventicles and he refused to say “God save the King.”112   

It is important to note that generally, the charges were made in accordance with 

Scottish statute, use of the proclamation of 1684 being a notable exception.  For the 

earlier part of the Restoration period, one can find cases in which the charges are listed 

without naming the specific laws under which the defendant was indicted.  But as time 
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went on, the indictment increasingly tended to include long lists of statutes that the 

accused allegedly violated.  As indicated earlier, there was less focus in Scotland than in 

England on any one statute.  In England, there was an overwhelming desire to use 25 

Edw. 3 whenever possible and this meant that on occasion the charges had to be shaped 

to fit the statute.  In Scotland, one could almost argue, there was a treason statute to fit 

most any occasion.  Was there consequently less of a need for constructive treasons?  It 

is true that there was little discussion among the jurists on the subject.  It is also true 

that constructive treasons appear to have been prohibited by a statute of 1427.113   

Nonetheless, there are cases in which it is possible to discern a constructive 

treason.  In fact, Scotland could boast the dubious distinction, unparalleled in England, 

of creating a constructive treason on a non-treason statute.  In the trials of the prominent 

Covenanters after the Restoration (Argyle, Guthrie, Johnstone, etc.), treason was 

construed in their charges based on an act of 1606 entitled “Act anent the kingis 

majesties prerogative.”114  The statute was a reaffirmation of king’s sovereignty and his 

prerogative and authority.  Nothing was to interfere with these powers and the law 

required that all subjects acknowledge and defend the king in this.115  Logically, one 

would assume, given the preoccupation of early modern governments with the 

monopoly of allegiance, that violation of such an act would constitute treason.  

Nonetheless, the 1606 act was not a treason statute and it contained no penalties 

associated with treason.  James Guthrie, a fiery Covenanting minister, was perceptive 

                                                 
113 Hope’s Major Practicks, 1. 
114 1606, c. 1.  APS, vol. iv, 281. 
115 Ibid. 



 

 248 
 

 

enough (or his lawyer, if he had one, was) to notice the construction in his charges.  

Guthrie, who had chosen to argue his own case before Parliament, pointed out that 

As to the First Part of the Proposition, founded upon the Act [1606, c. 1] there is 
no such Act as is libeled, for it is libeled otherwise than it beares, against Act 
107. Parl. 7. James I [the 1427 statute] wherby it is forbidden that any Man 
interpret his Majesty’s Statutes otherwise than the Statutes bear; but so it is, that 
Statute…aforesaid, bears no Pain at all, let be the Pain of Treason, and 
Forfeiture of honour, Life, Lands and Goods, and therefore there can be no 
Process of Treason thereupon founded to infer any Pain, far less the Pain of 
Treason, seeing it bears no Pain, as said is, which is confirmed.116 
 

Guthrie went on to argue even more specifically against charging any man with a 

treason not enumerated in the statutes, “Because there can be no Process of Treason, but 

upon particular Acts of Parliament, made under the Pain of Treason against Disobeyers 

and Contraveeners, by the express Act of Parliament, Act 28, Par, 2, CI, anno 1640.  

But so it is, the Act libelled on, as said is, bears no such Pain; therefore it can found no 

process of Treason.”117  It appears that the 1640 act may have been rescinded by the 

date of Guthrie’s trial because the trial took place in 1661 and the Scots Parliament 

rescinded all laws passed between 1633 and the Restoration in the same year.  Which 

came first is unclear, however.  In any event, the 1427 act was still in effect.  Guthrie set 

out a cogent argument, founded upon statute, against that legality of constructive 

treason, particularly on non-treason statutes. 

The government’s reply to Guthrie’s defense was unimpressive, although it was 

adequate in the eyes of the court to sustain the charges.118  The government argued that 

violation of a statute such as the 1606 act that was declaratory of the king’s prerogative 
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constituted treason regardless of the lack of treason penalties specified therein, “the 

same paine being founded in jure communi against all [lese majesty]. As also thair 

being ane speciall act of [1449, c. 12, a treason act] appoynting the paine of treason to 

be inflicted upon all undertakings against the King’s persone or Majestie.”119  In other 

words, by the common law, such a violation always amounted to treason.  Besides, 

there was already treason law that made it clear that any attack on the person or majesty 

of the king was treason.  Why other acts were not simply cited in the charges instead of 

the 1606 law is unclear.  Perhaps this was only because the 1606 law was a more 

forceful statement of the prerogative and sovereignty of the king?  The only treason act 

used in Guthrie’s indictment was the statute of 1584 that made it treason to decline the 

king’s authority to judge both spiritual and temporal matters.120  Guthrie made a valiant 

defense, but he failed to impress Parliament enough to prevent his conviction and 

execution.  Clearly, at times, the government of Scotland was as willing as its 

counterpart in England to stretch the law in order to protect the king’s monopoly over 

allegiance.  This had to include protection of his sovereignty and prerogatives.      

With regard to the monopoly over levying war, the government also appears to 

have created a construction on the charge of rising in arms in the case of John Love and 

a number of others in 1687.  The problem was that while there was indeed some form of 

military drilling, it was not clear whether it was in preparation to fight for or against the 

king.  Most of the men appear not to have been armed.121  The prosecution argued that 

                                                 
119 APS, vol., appendix, 46. 
120 1584, c. 2. 
121 State Trials, 12: 523-568. 



 

 250 
 

 

“even the naked rendezvous without arms (not being convocate by any lawful authority) 

was sufficient.”122  None of the rebellion statutes involved unarmed rising.  

Significantly, all of the accused were acquitted.123  In the case of John Porterfield in 

1684, Fountainhall seems to have felt that not informing the authorities that a traitor had 

asked one for money (in order to give it another traitor) constituted treason.  This may 

have been a construction on the abetting statutes.  Parliament then passed an act ex post 

facto in order to declare that what Porterfield had not done was treason and it confirmed 

Porterfield’s forfeiture.124 

It is difficult to know how much of what the government was doing was legal 

and how much of it was beyond the pale, strictly in terms of treason law at least.  The 

Scottish government, even more than that in England had much room to maneuver.  In 

addition to numerous statutes and the ability of the Council to issue binding 

proclamations, the Scots, unlike the English had no Magna Charta guaranteeing a right 

to trial by one’s peers, nor did they have a Habeas Corpus Act, or anything resembling 

it until the early eighteenth century, guaranteeing a relatively speedy trial.  In its drive 

to secure the three monopolies for the crown, the Scots government had a great deal of 

power to deal with its traitors as it saw fit.    

 

The Jacobites 
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The problem of the Covenanters subsided in the aftermath of the Glorious 

Revolution, when the Presbyterian Church became the established church in Scotland.  

With the acceptance of this settlement by the new king and queen came a certain 

acknowledgment that the crown would never have a monopoly over religious affairs in 

its northern kingdom.  Perhaps the promise of relative stability in that regard (and the 

assurance of a Protestant church there) after the violence and bloodshed of the 1670s 

and 1680s was considered a fair exchange.   

However, a new problem arose with the deposition of Catholic James II.  Those 

who remained his adherents, including an overlapping combination of Catholics, Tories 

and those who continued to believe in indefeasible hereditary divine right kingship, 

became the most serious threat to the stability of the regime in the waning years of the 

Stuarts and in the early days of the Hanoverians.  There was a sharp decline in the 

numbers of those prosecuted for treason in Scotland after 1689, at least in comparison 

with the violence of the previous years.  But the numbers were still significant enough 

to require comment, especially since many of those prosecutions occurred in the wake 

of rebellion. 

As indicated earlier, one interesting characteristic of some of the treason statutes 

passed in Scotland between 1660 and 1715 is their obvious resemblance to many 

English statutes passed in the same period, and the similarity of their concerns.  Is it not 

possible that this was done with a certain view to bringing Scotland’s treason law into 

some sort of conformity with England’s?  For example, sections of 1662, c. 12 are 

remarkably similar to provisions of the 1661 treason statute in England.  A statute 
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passed in 1681 made it treason to impugn the succession by writing or speaking or to 

interfere with the right of the successor to govern.125  While there was no corresponding 

law in England at that time, the act was passed during the Exclusion Crisis in England.  

It most likely indicates an interest in and concern with events there.   

After 1689, the Scottish Parliament passed very little treason legislation that 

involved purely Scottish issues.  In fact, most of the laws passed until the dissolution of 

the Scots Parliament at the Union were concerned either with the succession or with 

England’s war with France.  Thus, most of the statutes involved the monopoly of 

allegiance to the crown and the dynasty.  As in England, this involved religion as well, 

because the goal was to ensure a Protestant succession. 

The acts concerned with the succession included 1689, c. 2, which made it 

treason to (by writing, speaking, etc.) impugn the right of William and Mary to the 

throne and to their titles to the crown.126  The statutes protecting Anne’s right to succeed 

came in the early eighteenth century, just as they did in England, as the end of 

William’s reign neared.  1702, c. 1 forbade impugning, by writing, speaking, etc., 

Anne’s authority and right to the crown.  1703, c. 1 made it treason to disown Anne’s 

title or her sovereignty.  1704, c. 3, the “Act for the Security of the Kingdom” showed a 

more Scottish bent when it declared it treason, among other things, to recognize Anne’s 

successor as king before he had taken the coronation oath and accepted crown 

according to the provisions of the Claim of Right.  More will be said about this statute 

later.  The Claim was a Constitutional document published in 1689 that clarified what 
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was believed to be the fundamental nature of the Scottish polity and the fundamental 

rights of Scots and enumerated the offenses for which James II was deposed.  Most 

important, the Claim of Right made it clear that Scotland was a “legall limited 

monarchy.”  The Claim also invested the succession in William and Mary (and Anne if 

they failed to produce an heir).127  The Appendix of this work contains only one 

example of the use of one of these statutes in a prosecution.   

In the 1690s the English Parliament passed a number of statutes concerned with 

preventing dealings with France, with which England was intermittently at war and 

which was harboring and supporting James II.  The Scottish Parliament also passed two 

such laws:  1693, c. 16 and 1698, c. 36.128  The 1693 statute threatened with treason 

charges anyone who, without royal permission, corresponded with the French or who 

went to France or who stayed if already there.  The 1698 act forbade going to St. 

Germain in Paris (the home of James II’s court-in-exile) or having dealings with James 

II or any other denounced rebel.129  Neither statute appears to have been utilized in 

prosecutions to any great extent and there is only one case in the Appendix to this work 

in which either appears.  The 1693 act was used in the criminal letters that denounced 

90 Jacobites in 1694.  Utilized or not, these statutes reflected events in the broader 

world and the preoccupations of the authorities not just in Scotland, but in London as 

well. 
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Three treason statutes that involved treason against Parliament were passed in 

the years after the Glorious Revolution.  We have already seen one such law that was 

passed in the sixteenth century with a view to bolstering the king’s authority and his 

government.  It was not intended to focus allegiance away from the monarch.  While 

this is equally true of the three acts of the seventeenth and eighteenth centuries, the 

statutes probably did signal a shift in the balance of power in Scotland.  The first statute, 

entitled the “Act declaring the Meeting of the Estates to be a Parliament,” 1689, c. 1, 

declared (in the names of the king and queen) “that it shall be high treasone for any 

persones to disoune, quarrel or Impugne the dignity and authoritie of this Parliament 

upon any pretence whatsomever.”130  As indicated earlier, Erskine considered this type 

of treason to be proper (a treason, which, by its nature constituted an attack on the 

king’s authority) rather than statutory (a crime that was heinous but that did not threaten 

the constitutional settlement of the nation).  It is likely that this law was passed in order 

to lend authority and legitimacy to a post-revolutionary Parliament, which had not 

begun as a Parliament, but as a convention of Estates,131 and which made their very next 

action the recognition of the sovereignty of William and Mary.132 

That said, it is also true that the revolution brought changes that loosened the 

grip the crown had on Parliament and as William’s reign ended and Anne’s began, the 

legislative body had become increasingly recalcitrant.  An important factor that 

facilitated this was the abolition after the revolution of the Lords of the Articles who, in 
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the name of the crown, had kept such a tight rein on Parliamentary business by vetting 

proposed legislation.  In the first years of the eighteenth century, unhappy over trade 

and economic issues as well as the war with France, the Scottish Parliament found itself 

at odds with the crown.  The fear on the part of the English was that the Scots would 

refuse to recognize Anne’s designated successors.  Worse, they might be open to 

helping the French militarily.133  The conflict reached such a pitch that in 1704, 

Parliament passed the aforementioned Act for the Security of the Kingdom, in which 

the legislature claimed the right to name Anne’s successor.  Explicit in this was the 

possibility that if conditions respecting Scottish sovereignty were not met, this 

successor could be different from the heir to the English throne, thus dissolving the 

regal union.  The act was careful to emphasize that the Scottish successor would be a 

Stuart and a Protestant and he or she would be required to subscribe to the Claim of 

Right in order to accede to his or her office.134  

There was no question that allegiance remained with the crown (or at least 

whichever successor the Scots chose to support).  It was in this situation that Parliament 

passed two more treason acts.  The first was protective of Parliament’s own 

independence and power in the manner of the 1689 Parliament.  Essentially repeating 

the language of the 1689 statute, 1702, c. 4, the “ACT Declaring the present meeting of 

Parliament to be a lawfull and free meeting of Parliament,” stated “That it shall be high 

treason for any person to disown quarrel or impugne the dignity and authority of this 
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present meeting of Parliament upon any pretence whatsoever.”135  1703, c. 3, the “ACT 

Ratifieing the turning the Meeting of the Estates in the year 1689, into a Parliament”136 

as its title suggests, confirmed in the same basic words as the 1689 and 1702 acts the 

legitimacy and authority of the 1689 Parliament.  Possibly, this was once again an effort 

to protect the constitutional settlement of 1689.  This seems particularly likely since the 

same act made it treason “to quarrel impugne or endeavour by writeing malicious and 

advised speaking or other open act or deed to alter or innovat the Claim of Right or any 

article thereof.”137  While never wavering from loyalty to the monarchy, these acts 

nonetheless signaled an assertion of Parliamentary power and legitimacy that became a 

serious threat to the ongoing plans for the thoroughgoing Union the Stuarts had desired 

since 1603.        

 

The Union 

In 1706 the English Parliament passed a statute that was one of the most 

significant acts of state building in the country’s history.  6 Anne, c. 11, “An Act for an 

Union of the Two Kingdoms of England and Scotland” created the new nation of Great 

Britain.  The turmoil in Scotland had spurred the English government to seek a 

settlement so that war with France could be pursued without fear of the enemy gaining a 

foothold in the northern kingdom.  As a result of the Union, the Scots Parliament 

(Article III) was abolished and Scotland gained representation in the new British 
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legislature in London (Article XXII).  The succession was settled on the House of 

Hanover (Article II).  But the Scots were to retain their legal sovereignty.    The act left 

the courts and their authority intact, although Parliament reserved the power to make 

changes that would improve the administration of justice (Article XIX).  Crucially, 

while the private law of Scotland was to be left intact and distinct from that of England, 

the public law of the two countries could be united, and this included treason law 

(Article VIII).    

Not long after the Union was achieved, in an action that outraged many Scots, 

and exercising the loopholes in the Act of Union, the British Parliament passed a new 

treason act that abolished the substantive treason law of Scotland and replaced it with 

that of England.  According to Gilbert Burnet, the immediate impetus for the new law 

was the failure of the Scottish authorities in 1708 to obtain a conviction in a case in 

which five suspected Jacobites were accused of rising in arms with a view to aiding an 

invasion by a French fleet.138  James Stirling, the laird of Keir and several other lairds 

were the last people charged under the old treason laws.139  According to Burnet, the 

Queen’s Advocate had bungled the case:  

[T]he court thought it was necessary by their laws, that the names of the 
witnesses should have been signified to the prisoners fifteen days before their 
trial: but the queen’s advocate had not complied with this, as to the chief 
witnesses; so the court could not hear their evidence: he did not upon that move 
for a delay, so the trial went on, and the gentlemen were acquitted.  Severe 
expostulations passed between the queen’s advocate and the court: they 
complained of one another to the queen, and both sides justified their complaints 
in print.  Upon this it appeared, that the laws in Scotland, concerning trials in 
cases of treason, were not fixed nor certain: so a bill was brought into the house 
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of commons, to settle that matter; but it was so much opposed by the Scotch 
members, that it was dropt in the committee: it was taken up and managed with 
more zeal by the lords.140 
 

The new treason bill was introduced into the British Parliament thereafter amidst much 

controversy. 

The title of the new statute, “An Act for Improving the Union of the Two 

Kingdoms” (7 Anne, c. 21), indicates the importance that treason law played in early 

modern state building.  If anything needed to be controlled and refined in the new 

British state, it was the manner in which the government dealt with enemies of that 

state.141  The idea that they might be going free in Scotland was simply unacceptable.  

The act changed Scots law in three fundamental ways.142  First, as indicated, it replaced 

the substantive law with that of England.  Much of what had been treason in Scotland 

was reduced to felony.  Second, it changed jurisdictional and procedural law 

profoundly.  While the Scottish courts would continue to operate, the monarch would 

also have the power to issue special commissions of oyer and terminer in Scotland.  It 

was implicit that English judges would be able to sit on these courts, although three 

Scottish Lords of Justiciary were to be commissioned and one would have to be part of 

the quorum in court.  The procedural alterations will be discussed later in the chapter.   

Ironically, one of the greatest challenges to the authorities in the final years of 

the period covered by this dissertation did not result in application of the 1708 act in 
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Scotland.  Rather, in the aftermath of the 1715 Jacobite rebellion143, the government 

took steps to ensure that there would be no repeat of what had happened in the Jacobite 

cases of 1708 by circumventing trial in Scotland completely.  In what was a violation of 

the Act of Union, which guaranteed the Scottish courts the same authority and 

privileges as they had before union unless altered by the British Parliament, rebels 

apprehended in Scotland were tried in England under writs of special commission.144  In 

other words, the Scottish courts were utterly denied jurisdiction in these cases for 

crimes committed in Scotland.  The charges, according to the manuscript records of the 

Surrey, Middlesex and Lancashire special commissions, were almost uniformly levying 

war against the king, presumably under 25 Edw. 3.145 There was certainly a good deal 

of consternation in Scotland over these practices146 and there was concern over the fates 

of those taken to England.  Understandably, many Scots felt uncertain about English 

law and distrusted the fair course of English justice.   

Thus, for example, Alexander Murray, who was indicted in the London area and 

who was slated for trial before the Surrey Special Commission,147 complained that, “all 

Scotsmen & Englishmen are subjected to the same Laws of High Treason, & therefore 

have the Formall name of Traitors, & Rebells given without distinction of lesser or 

greater degrees of Treason or Rebellion And without admitting in Strict Law any 
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Excuses of such Facts, as are declared to be high Treason by the Municipal Law of 

England.”148  In a letter dated 25 November 1716, which was apparently intended to 

elicit help with their plight, three accused rebels at Carlisle, to which a number of Scots 

were brought for trial from Edinburgh,149 argued that, “There is one generall plea for us 

all that by Law we cannot be tried out of Scotland.  This is the opinion of some of the 

English Judges and …the Case is not onely ones in particular, but rather a Nationall 

one.”150  The three probably had good law on their side.  The Lord Advocate of 

Scotland, Sir David Dalrymple, went so far as to write a memorandum urging that the 

various accused rebels be treated according to their individual circumstances.  He 

recommended clemency or some other type of consideration for those who were 

impressed into the rebel army:  boys and young men aged 14-21, who might had been 

misled by relatives or who joined out of the “rashness of youth or errors of education”; 

dependents, such as servants who followed their masters; and those who joined and then 

changed their minds in the midst of the rebellion, left and went home.  Dalrymple was 

clearly moved by concern that all of the accused, regardless of situation, would be 

treated with equal harshness, and he was concerned by the state of the men confined in 

the English prisons.  He also urged the crown not to beggar the convicted with 

                                                 
148 NLS, Advocates MS. 29.1.1, vol. III (Murray Papers), f. 2.  There were a number of cases in which the 
defendant claimed that he was forced to join the rebels.  For example, George Gordon pleaded that 
Jacobite nobles were forcing their tenants to join the rebellion “and he being tennant in Merywell the rest 
of the tennants that were fencible men are flying, he expecting that his egnorance and age should have 
been a sufficient excuse for him but they being stratned [straitened] to make up their number they forsed 
him out as on [one] of them altogether contrary to his inclination.” NLS, Advocates MS. 902, f. 39.    
149 Lenman, Jacobite Risings, 159. 
150 “Letter signed by James Urquhart, William Murray and P. Seton, about their forthcoming trial and 
asking for support for the plea which is to be generally made that by law they cannot be tired out of 
Scotland,”  NAS, GD 27/6/18.   
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excessive forfeitures.151  Given the ire that the government’s actions against the Scottish 

rebels had provoked, Dalrymple had made prudent recommendations.  In the end, 

despite the naked exercise of power in removing the Scots to England, the government 

released all but two of those taken to Carlisle either before trial or under the terms of the 

Act of Grace of 1717.  Of other two, one had been acquitted because he had been 

impressed and the other was a regular soldier executed for betraying Edinburgh Castle 

to the enemy.152     

 

For the most part, as in England, Scots treason law had been firmly focused on 

securing the monopolies of allegiance, war making and religion to the monarch.  Lisa 

Stefan has suggested the possibility that the Scottish laws regarding treason against 

Parliament might have indicated that allegiance in Scotland was divided between the 

Estates and the king.  She therefore suggests that the 1709 law was an even more radical 

change than it might otherwise appear when it made 25 Edw. 3 the primary treason law 

in Scotland.  Allegiance in Scotland was now focused more firmly on the monarch than 

it had been previously.153  However, in addition to the fact that any possibility of 

divided allegiance was rendered moot by the extinction of the northern Parliament, it 

has been demonstrated that despite the great variety and number of Scottish treason 

                                                 
151 Sir David Dalrymple, “Memorandum by Sir David Dalrymple on the guilt of different types of rebels,”  
NAS, GD 45/1/208. 
152 Lenman, Jacobite Risings, 159-60.  Indeed, even among some of the rebels in London, there appears 
to have been some sense that the government would grant clemency.  In a letter to his sister, George 
Home wrote that “our lives I hope are in no hazard we haveing assurance no more herr are to die…”  
Indeed, Home, his father and uncle were all pardoned.  NAS, GD 267/12/9.     
153 Steffen, Allegiance and Authority, 186-187. 



 

 262 
 

 

statutes, Scots law, no less than English law, was devoted to securing the crown’s 

control over the three monopolies.  As jarring and perhaps insulting as it was to the 

Scots when English treason law became that of Great Britain, nothing changed in that 

sense.  

 

Procedure in the Scottish Courts 

In 1693 an individual known only as H.N. wrote a letter in which he compared 

English procedural law unfavorably to that of Scotland.  We have already seen H.N. in 

the context of the passage of the English statute that reformed treason trial procedure.  

In his letter he indicated that the English had something to learn from the Scots in terms 

of protections offered to defendants in treason trials.  Whereas in England defendants 

did not get copies of their indictments in their entirety, in Scotland, prisoners received 

theirs fifteen days before their trials.  In Scotland the defendant was supposed to receive 

a copy of the jury list, the prosecution witness list and a warrant to be used to subpoena 

defense witnesses, while English treason defendants were entitled to none of these.  

Scots were to have counsel in matters of fact as well as in matters of law, and counsel 

were guaranteed safety while they defended their clients as they saw fit.154  At the trial 

clerks of the court recorded what both sides said and this was  

entered upon Record, together with [the defendant’s] Indictment, to furnish 
ground of Process afterwards against the Judges, if upon Trial it be found that 

                                                 
154 H.N., “A Letter concerning Sir William Whitlock’s Bill,” 2-3.  APS, vol. viii, 88.  This was an act that 
regularized justiciary procedure and personnel.  It was intended to enhance the administration of justice 
and the grandeur of the king’s central criminal court.  Ibid., 87-8.  The fifteen day rule is per Erskine, An 
Institute of the Law of Scotland, 859.  The defense witnesses were summoned using “letters of 
exculpation,” which the defendant had to request specifically.  Ibid., 861. 
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they have judged unjustly; and the Retaliation is carried so far in Scotland, that 
if upon the Review of those Proceedings it is found (after the heat of the 
Prosecution is over) that the judge was bypassed by Interest, Malice or any other 
Passion, to direct a Jury wrong and give a wrong Sentence, then the Judge, if 
alive, shall also be executed; but if the Judge is dead, the heirs of the executed 
Persons shall recover from the Heirs of the deceased Judge whatever Damage 
their Fortune sustained upon that illegal Sentence.   
 
Before the King’s Witnesses are examined the Prisoners Witnesses are called 
and examined upon Oath, both as to the Prisoner’s good Fame, and the Truth of 
his Defenses; as also whether they knew that any of the King’s Witnesses have 
been dealt with to depone against the Prisoner, or have ever threatened him any 
Mischief, or are of bad Fame, either of which incapacitates them from being 
Witnesses against the Prisoner: Nay, after the Prisoner has had all his Probation 
against the King’s Witnesses, he may demand, that such as have not been cast 
by his Evidence should purge themselves upon Oath, before they give their 
Testimony, that they bear the Prisoner no Malice, that they never threatened him 
any Mischief, and that they have been never dealt with to depone against him.  
The Members of the Jury are liable to the same legal Incapacities, and they may 
be proved against them by Witnesses, or their own Oath.   
 
The Judges are not allowed to speak to the Jury before they withdraw.  If any 
Message be sent to the Jury, after they are withdrawn, from the Judges, Attorney 
General, or any Person concerned in the Government, the Prisoner is acquitted 
upon his proving it.  The Jury is never returned to amend their verdict.  There 
must be Two positive deponing Witnesses to each Matter of Fact alledged 
against the Prisoner.155 
  

While the basics of this description of Scottish procedure were essentially correct, it 

was also, in some ways, quite idealized.  There were many instances in which, for 

example, the authorities followed the letter of the law, but not the spirit.  And there 

were times when the law seems to have been violated, for instance, in the use of 

constructive treasons.156  

                                                 
155 H.N., “A Letter concerning Sir William Whitlock’s Bill,” 3. 
156 This is a polemical work.  H.N., clearly a Whig, is exhorting his party (and King William III) to 
reform treason trial procedure.  He believed that the Whig government had begun to commit some of the 
same abuses in treason trials that their opponents had perpetrated in the previous decades, and he felt that 
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Scottish procedural law was an amalgamation of indigenous custom, English 

law and civil law.  The most significant similarity to English procedure was that the 

verdict was rendered independently by a petty jury.157  But there were notable 

differences from English procedure as well, aside from those enumerated by H.N.  Petty 

juries were composed of fifteen rather than twelve men and unlike in England, the 

verdict did not have to be unanimous158.  Also, unlike their English counterparts, 

Scottish defendants did not have the right peremptorily to challenge jurors.159  There 

were no grand juries in Scottish criminal proceedings.  Rather, the monarch’s advocate 

(the prosecutor) presented the state’s evidence in advance of the trial to the Lords of 

Justiciary (the judges), or more rarely, Parliament, and they decided whether the 

charges (and which ones) in the indictment were “relevant,” i.e., which charges the state 

had the evidence to support.  Occasionally, the arguments could go round after round 

with the defendant or, more likely, his lawyer, presenting his defense in answer to the 

indictment and the government replying.  In these more elaborate trials, the discussion 

usually revolved around points of law, as in the James Guthrie case.  Guthrie objected 

repeatedly to the construction the 1606 statute, among other issues, and the government 

repeatedly answered his objections until the court, or in this case, Parliament, was 

prepared to render a decision on the validity of the charges proffered by the state.   

                                                                                                                                               
defendants needed protection from this.  He is calling on his fellow Whigs to live up to the ideals of their 
party.   Ibid.  passim. 
157 Brian P. Levack, The Witch-Hunt in Early Modern Europe  (London: Longman, 1987), 68. 
158 Erskine, An Institute of the Law of Scotland, 862.  The fifteen were chosen from “from a greater 
number, not exceeding forty-five.”  Erskine cites 1579, c. 76. 
159 Brian P. Levack, “English Law, Scots Law and the Union, 1603-1707,” in Law-Making and Law-
Makers in British History, ed. Alan Harding (London: Royal Historical Society, 1980), 113.  Levack also 
points out that in Scotland, accessories could be tried before principals.   
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While live testimony in the courtroom was required in Scottish trials, as in 

England,160 there was also a great deal of emphasis on written depositions, examinations 

and confessions taken in the investigation stage of proceedings.  In this there is a 

resemblance to civil law proceedings.161  As we have seen, in the case of treason, it was 

not uncommon for those examinations to have been done before the Privy Council of 

Scotland.  Witnesses were often brought into court simply to confirm orally what was 

already written in their depositions.  Finally, unlike in England, not only did defendants 

in Scottish treason trials receive copies of their indictments in advance of their trials, 

but particularly for fugitives, the charges in the form of “criminal letters” were required 

to be publicized in places where those sought were likely to be found.  By the act 1555, 

c. 6, any person who was summoned to appear before judges,  

having power of Justiciary” should have “the copie of the…letters or precept 
whereby he is summoned…delivered to him if he can be personally 
apprehended and failing thereof [they should be] delivered to his wife or 
servants or affixed upon the gate of his dwelling place if he has any and 
thereafter open proclamation being made at the head Burgh of the Shire another 
copy of the to be affixed upon the market cross.162  
 

                                                 
160 By 1587, c. 57, para. 10, “in all time coming the whole accusation reasoning writs witnesses and other 
probation [evidence] and instruction whatsoever of the crime shall be alleged reasoned and deduced to the 
assize in presence of the party accused in face of judgment and no other ways.”  APS, vol. iii, 460.  
Erskine confirmed this: “…all probation must be led in open court, in presence of the inquest, which 
cannot be affirmed of private extrajudicial confessions.”  Erskine, An Institute of the Law of Scotland, 
864. 
161 Levack, Witch-Hunt, 68.  Burnet saw the written depositions as something superior to England in 
Scottish procedure.  “[T]he depositions of the witnesses were taken by word of mouth, but were write out, 
and after that, were signed by the witnesses; they were sent in to the jury; and these were made a part of 
the record.  This was very slow and tedious, but the jury, by this means, was more certainly possessed of 
the evidence; and the matter was more certainly delivered down to posterity: whereas the records in 
England are very defective, and give no light to a historian that peruses them…”  Burnet, History of His 
Own Time, 5: 393. 
162 APS, vol. ii, 493. 
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The letters are generally difficult to distinguish from a formal indictment.  The goal was 

not only to notify the accused of his problem, but also to notify those who needed to be 

on the lookout for rebels, so that no one could help them and then claim that they did 

not know that the government wanted them.     

This discussion will focus on procedure in the court of Justiciary.  This was the 

main criminal court competent to hear treason trials.  There were very few regular trials 

in Parliament for the period in question and, as indicated, there were no impeachments 

or attainders.163  There were proceedings in Parliament against some individuals who 

were “dead or fled” in order to obtain their forfeitures, but nearly every regular trial 

examined for this work took place in Justiciary.  Nonetheless, a few brief remarks about 

three trials in Parliament will follow.  These were three of those four state trials after the 

Restoration that ended in executions: those of Guthrie, Archibald Johnston and 

Archibald, marquis of Argyle.   

At the most fundamental level, the proceedings in Parliament appear to have 

been somewhat similar to those in Justiciary.  By statute, the defendant was entitled to 

counsel for matters of fact and Argyle’s was present with him at the bar.  While no 

details of the witnesses’ depositions against Argyle are presented either in the State 

Trials or in the Acts of the Parliaments of Scotland, the Acts do indicate that such 

depositions were taken and the witnesses were presented in Parliament to swear to their 

testimony in Argyle’s presence.164  It is unclear whether or not Argyle and Guthrie 

                                                 
163 The “regular” trials basically consisting of trials in absentia. 
164 State Trials, 5: 1369-1516; APS, vol. vii,appendix, 65-66. 
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received witness lists, although it appears that Argyle requested one.165  The depositions 

against Johnston appear in detail, although he did not appear (he was a fugitive) to face 

his accusers.166  There are no depositions against Guthrie in the evidence.  Argyle and 

Guthrie were charged in indictments.167  Johnston’s charges appear in the Parliamentary 

minutes in a summons.168  Argyle’s indictment was rather more elaborate than usual, 

and he was charged under an instrument referred to as a “grand indictment”, which 

resembled an impeachment.169  Much of the action in both Argyle’s and Guthrie’s trials 

consisted of the defendants’ replies (read by each of them in court) to their charges and 

the responses of the prosecution and then the defendants’ replies to those responses and 

so on.170  Clearly, both received their indictments well in advance, because their replies 

were sophisticated and obviously prepared with the help of their attorneys.  Perhaps the 

most fundamental difference between Justiciary and Parliamentary proceedings would 

have been in the composition of the jury.171  It appears that in Parliament, as in England 

during impeachments, the whole body sat in judgment.  A list of the assize for the 

defendant would therefore have been unnecessary because objections to its composition 

would presumably have been impossible.  Apparently, the trials in Parliament did not 

create the kind of concern that English impeachments did.  There is no evidence of 

                                                 
165 APS, vol. vii, appendix, 65.   
166 APS, vol. vii, appendix, 66-67. 
167 State Trials, 5: 1369-1391, 1405-1419; APS, vol. vii, appendix, 34-36.  
168 APS, vol. vii, appendix, 7-11. 
169 State Trials, 5: 1405-1419. 
170 State Trials, 5: 1438-1499; APS, vol. vii, appendix, 36-59. 
171 In general, and certainly after 1672 when personnel and procedure in Justiciary were regularized, it 
appears that nobles were tried in Justiciary, unlike in England.  The main difference between the trial of a 
commoner and a noble was in the assize composition.  The jury of a noble had to include nobles as well, 
although it could include commoners as well. 



 

 268 
 

 

prolonged debate over procedure.  Evidently, these were considered fairly ordinary 

proceedings in the manner of those of the Justiciary court, and for the most part, the 

protections extended to defendants in Justiciary were also extended to Parliament.         

There were a number of other significant procedural statutes, many of them 

related to the protections H.N. discussed.  Two sixteenth-century statutes established the 

right to counsel in matters of fact.  There is evidence that access to counsel may already 

have been the custom of the courts.  In a case before Parliament in 1526, Gilbert earl of 

Cassilles, a counselor and cousin to the king, was accused of “treasonable convention 

and making of leagues and bonds...And for making of proclamations for convention of 

our lieges usurping and overthrow of our authority.  And for arraying of a field and 

battle…against our authority and banner.”172  The notable thing about this case was that 

Cassilles had the benefit of a procurator or lawyer.  Cassilles had apparently been 

cleared of his charges, but it seems that for the record he was required to appear before 

Parliament to present his case.  However, the earl was allowed to have his lawyer 

perform the task in his stead.173  In 1528 Archibald earl of Angus and two others were 

accused of treason.  They argued that,  

In the first we being called upon our lives, lands and goods are not men of law 
[lawyers] our self we can get no procurator nor advocate to speak for us.  And so 
we should not be accused nor compelled to answer without we have an advocate 
given us upon our expenses which of the law every judge ought to do to any 
person that is called before him And without the which we ought not to answer 
and protests if we get no advocate.174 
 

                                                 
172 APS, vol. ii, 317. 
173 Ibid. 
174 APS, vol. ii, 322. 
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While it is not entirely clear that the men were entitled to counsel, there is an 

implication that they felt they were.  They seem to have been saying that the only 

reason they did not have counsel was because they could not find anyone to represent 

them.  Therefore, they were requesting that the court procure representation for them, 

the expense of which they would defray themselves.175   

In 1587, any doubts regarding the right to counsel were laid to rest with two 

statutes.  By 1587, c. 16 Parliament declared that “no advocate nor procurator be 

anyways stopped To appear defend and reason for any person accused in parliament for 

treason or otherwise But that whatsoever party accused shall have full liberty to provide 

him self of advocates and procurators in competent number To defend his life honor and 

land…”176  This was for defendants appearing before Parliament.  But this right was 

extended to other treason defendants by the act of 1587, c. 57, which instituted a 

number of procedural reforms.  Paragraph 10 declared, “all…lieges of this realm 

accused of treason or for whatsoever crime shall have their advocates and procurators to 

use all…lawful defenses whom the judges shall compel to procure the them in case of 

their refusal.  That the suit of the accuser be not taken pro confesso and the party 

accused prejudged in any sort before he be convicted by lawful trial.”177  So this law 

extended the benefit of counsel to any defendant.  As we have see, in England that same 

right was not given to treason defendants until 1696.   

                                                 
175 Ibid. 
176 APS, vol. iii, 443. 
177 Ibid., 460-461.  Paragraph 11 of the act also provided that once the assize was enclosed to determine 
their verdict, no one was to have access to them.  Ibid., 461 
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The act of 1587 (1587, c. 57) entitled “For the furtherance and furthsetting of the 

criminall justice over all the Realme,” was apparently aimed at creating a more uniform 

legal system for dispensing more reliable justice, an important goal for any state-

building government.  The introduction to the act makes clear that it was intended to 

deal with a backlog of cases in the localities.  The act provided that justices in eyre 

(judges of the central courts) were to go on circuit to dispense justice.  It also described 

in detail how this was to be done and it directed the activities of local law officers in 

facilitating these circuit courts.178  Did this tread on the prerogatives of local power 

elites?  It would seem possible.  The phrase that concedes the right to council begins 

with this phrase:  

Oure Soveraign Lord considering the wrong alleged sustained by diverse noble 
men and other lieges of this realme being accused of treason by soliciting 
boasting and menacing of the assizes [juries] after they were enclosed The 
accusers and other persons their favorers having liberty to pass to the said assize 
and to produce them such writs and witnesses and other probation as they please 
to verify the crime outwith [without] the presence of the parties accused 
Whereby the just defence of their life and honors was taken away.179 
 

The act then makes the concessions on counsel and enclosure of the jury to keep undue 

influence away from it.  Could this have been the carrot to pacify those unhappy with 

the state-building stick?   This act came at a time when the crown was attempting to 

establish order after a royal minority.  Perhaps these concessions were also intended to 

make the government appear less repressive even as Parliament was passing absolutist 

legislation.  There may also be an alternate explanation for the statutory recognition of 

the right to counsel.  According to Levack, until the early modern period, the Scottish 
                                                 
178 Ibid., 458-461. 
179 Ibid., 460. 
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legal system was very similar to that of England.  But over time, Scotland increasingly 

adopted civilian procedures current on the Continent.180  Civilian procedure had long 

been identified not only with law and order, but also with the enhanced power of the 

prince, and with absolutism and arbitrary rule.  It may not be coincidental that the 

Scottish government was choosing to emulate Continental procedure at a time when it 

was attempting to gain control over factional fighting and to establish James VI firmly 

on his throne.  

 

There are occasional hints in case law about the two-witness rule in Scotland; it 

appears to have been well established.  With the influence of civil (Roman) law far 

more pronounced in Scotland than it was in England, it is difficult to know the reason 

behind the acceptance of the rule.  According to the Romano-Canonical law of proof, 

conviction required the testimony of two eyewitnesses or a confession.  Was it this that 

made the two-witness rule in Scotland acceptable, or was it the influence of English 

law?  Whatever the answer, it appears not to have provoked the same sort of 

controversy that it did in England.  Most authorities, if they mentioned it, accepted it.  

Mackenzie’s position, however, was somewhat unclear.  In his “Matters Criminal,” he 

pointed out that in both England and Scotland, treason was crimen exceptum, an 

exceptional crime.  In England, in general, two witnesses were not necessary for 

conviction, but because treason was special, the two-witness rule was generally applied.  

In Scotland, on the other hand, while two witnesses were required for most crimes, one 

                                                 
180 Levack.  Witch-Hunt, 184. 
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witness was sufficient in order to obtain a treason conviction.181  However, Mackenzie, 

citing Coke for authority, seemed to step back from this position, “But the English do 

most justly conclude, that because the Punishment is severe in Treason, therefore it 

ought to be proved by manifest and direct Proof, and not by Presumptions or Strains of 

Wit…And that two Witnesses are necessary for proving Treason, [Coke] proves most 

learnedly.”182  This seems to be an argument for the equity, and therefore, the necessity 

of the two-witness rule.  In case law, the rule’s existence in Scotland is in evidence in 

reversals of forfeitures because of its violation.   

Thus, for example, one reason given for reversing the forfeiture of George 

Campbell of Cesnock in 1690 was the fact that only one real witness was produced 

against him.183  The same was true for Robert Hamilton of Monkland, who was charged 

in 1683 with, among other things, having been with the rebels at Bothwell Bridge.  

There was only witness to the only really damning action he was alleged to have taken.  

Based on this, Parliament reversed his forfeiture as well.184  And there is an implication 

of the two-witness rule in a case of 1690.  There was a complaint that witnesses had 

testified about different occurrences in different places.  “Answered that the position 

doth hold as to ane individual act but where the libel [indictment] is a treasone in a 

                                                 
181 Mackenzie, Matters Criminal, 72.  Other ways in which treason was treated as exceptional, according 
to Mackenzie, included the fact that treason could only be tried by the central justices and not by local 
courts.  Those to be tried for treason were to go to jail and their goods secured, even before conviction.  
Unlike in other crimes, women could be witnesses.  Infamous people could serve as witnesses.  This was 
the only way to obtain sufficient evidence in crimes like treason.   In cases of perduellion, the king’s 
advocate was the last to speak to the assize (jury) before their enclosure; normally the defense got the last 
word.  Finally, individuals who were “dead or fled” could be tried in absentia.  More will be said about 
trials in absentia below.  Ibid., 72-75.   
182 Mackenzie, Matters Criminal, 72. 
183 1690, c. 72.  APS, vol. ix, 207. 
184 APS, vol. ix, 228-229. 
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rebellion carried on in severall places in a tract of tyme it is sufficient to prove that they 

see him at different places in the same rebellion.”185  This resembled the decision made 

definitive in England in Lord Stafford’s case (and later made statutory by the 1696 act) 

in which it was stated that one witness to one act and another to another act if both acts 

proved the same species of treason satisfied the two-witness rule.  Thus, it would seem 

that Scotland had all the protections England lacked until 1696.  As we shall see, 

however, Scotland also had some practices detrimental to the defendant.   

 

The Provisos  

Lest the foregoing discussion imply that Scotland was a haven for traitors (and 

we have already seen that it was not), especially in comparison with England, it must be 

emphasized that the Scottish government also had harsh means to prosecute, even 

persecute those it deemed threats to state security.  At the same time, the government 

appears to have adhered to legal forms, much the way the English government did in its 

effort to avoid appearing arbitrary.   

One problem, of course, was that, while access to counsel was guaranteed by 

statute, as in England, many treason defendants could not afford lawyers.  It can be seen 

clearly in many of the Covenanter prosecutions, and these comprise the majority of 

treason trials in early modern Scotland, that these were poor country folk and it is likely 

that they did not even know that they were entitled to have representation.  As we have 

seen, the proceedings were sometimes nearly summary in nature, with confessions 

                                                 
185 APS, vol. ix, 153. 
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extracted quickly and executions following with little delay.  The Scots were also 

subject to some of the same penalties as their English brethren: transportation in lieu of 

a trial and prolonged imprisonment, in England because of the suspension of habeas 

corpus, in Scotland for the lack of a habeas corpus act.  The Claim of Right did declare 

that imprisonment without cause was contrary to law (common law?), but it was not 

until 1701 that this protection was made statutory.  The “Act for preventing wrongous 

Imprisonments and against undue delayes in Tryals” provided that “no person shall 

hereafter be imprisoned for custody in order to tryal for any crime or offence without a 

warrand in writ expressing the particular cause for which he is imprisoned.”186  

Moreover, the prisoner was to receive a copy of the writ.187      

 

Trial in absentia 

One tactic the Scottish government pursued with great vigor was trial in 

absentia, a procedure not followed in England.  If a suspect was a fugitive in England, 

the best the ordinary courts could do was to outlaw him.  And if the individual 

surrendered himself, he was entitled to a trial.  The only other recourse for the 

government if a suspect had was a fugitive or was dead was an act of attainder.  In 

Scotland, by custom188, and then by statute, fugitives and deceased suspects could be 

                                                 
186 APS, vol. x, 272. 
187 Ibid. 
188 In the Leslie case, it was asserted that trial after death was according to Scots common law, but 
Erskine claimed that both Scots and Roman law allowed it.  He also noted that English law did not allow 
post mortem trial.  Erskine, An Institute of the Law of Scotland, 868.  Mackenzie argued that the idea that 
the idea that the crime of treason was not extinguished by death came from the civil law.  Mackenzie, 
Matters Criminal, 73.  But Mackenzie also argued that according to Scottish custom, trials in absentia 
were only allowed in Parliament.  Sir George Mackenzie, Pleadings before the Supreme Courts of 
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subjected to trial, forfeiture and, if apprehended, execution without ever seeing a 

courtroom. 189  According to Erskine, this practice, which was specific to treason, was 

another mark that treason was a crimen exceptum.190  In 1540 the government raised a 

summons of treason against Robert Leslie, who was deceased.  It was “murmured that it 

is a novelty to raise summons and move such an action against a person that is dead 

howbeit the common law directly provides the same.”  The issue was put to Parliament 

for a decision.  Parliament agreed that “his grace has just cause and action to pursue the 

said summons and all others suchlike summons of treason done and committed against 

his person and common weal conform to the common law, good equity and reason, 

Notwithstanding there is no special law act nor provision of the realm made thereupon 

of before.”191  In 1542 Parliament passed an act in response to this case.  By 1542, c. 12, 

the process against Leslie was found to be too onerous and the legislature ruled that in 

future post-mortem prosecutions would only be allowed “against the heirs of them that 

notoriously commit or shall commit crimes of lese majesty against the king’s person or 

against the realm for evertion [subversion?] of the same.  And against they that shall 

                                                                                                                                               
Scotland, in The Works of the Learned Lawyer, Sir George Mackenzie of Rosehaugh, Advocate to King 
Charles II. and King James VII. (Edinburgh: James Watson, 1716), 77. 
189 Archibald Johnston was sentenced to be executed despite his absence from his own trial.  APS, vol. vii, 
70.  But according to Brown, after Johnston was captured in 1663, he did receive “the form of a trial” 
before he was put to death.  Brown, History of Scotland, 2: 390. 
190 Erskine, An Institute of the Law of Scotland, 856-857.  Erskine stated that the 1669 act was repealed in 
1690, which, as noted in the edition, is not correct.   There was an act of 1690 (1690, c. 60, APS, vol. ix, 
199-200) rescinding the forfeitures of some of the Pentlands fugitives, based on the contention that 
nothing in law before 1669 allowed trials in absentia, but on the contrary, statute required the defendant 
to be present in court.  But the act did not repeal the 1669 act, and in fact, by the act 1690, c. 105, 
Parliament ordered a trial in absentia for, presumably, Jacobites who were in rebellion at the time.  APS, 
vol. ix, 225-6. 
191 APS, vol. ii356. 
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happen to betray the king’s army…It being notoriously known in the time.”192  This 

pursuit against the heirs of the traitor had to occur within five years of his death.193   

In 1669 Parliament passed a major statute (1669, c. 17) regarding trial in 

absentia that was used to prosecute a number of people.  The statute came in response to 

the Pentlands rising of 1666 and the fact that so many of the rebels remained fugitives.  

In effect, it ratified the trials, verdicts and forfeitures in absentia that the government 

had already conducted in 1667.  But the statute went on to make more general law,  

And in respect it wer against reason and justice That when any person or persons 

are accused of high treason, for ryseing in armes against his Majesty or his Authority 

when they are cited to underly the law befor the Justice, if they doe not appeare, That 

their absence and contumacie, which ought to be ane aggravation if any can be of so 

high and horrid a cryme Should be of an advantage to them: Therfore…in tyme 

comeing in all such caces of treasonable riseing in Arms and open and manifest 

rebellion against his Majesty or his successors and their Authority; his Majesties 

Advocat for the tyme may and ought to insist against and prosecute such persons…194  

  

It is important to note that this law was limited to cases of rising in arms.  Not 

all treasons were subject to quite such severe treatment.195  If the individual failed to 

                                                 
192 APS, vol. ii, 415. 
193 Ibid. 
194 APS, vol. vii, 562. 
195 The government evidently overstepped its bounds when it indicted Gilbert Burnet in absentia (he was 
living in Holland) for treason in 1687.  Initially the charges involved consorting with forfeited traitors, 
but Fountainhall was of the opinion that the government was exercised over some of Burnet’s printed 
letters and some papers he sent to Parliament that involved opinions on government policy towards 
Catholics.  And in fact, the writings were the subject of a second indictment.  However, as Fountainhall 
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appear for trial, the process was still to continue as if the defendant was present.  He 

was to be indicted, the court was to consider the relevance of the charges, and the case 

was to be presented to an assize, which was to render a verdict.  The court could then 

pronounce sentence (the doom) and forfeiture, “in the same manner as if the persons 

accused had compeired [appeared] and wer present.”196  Mackenzie attacked the 1669 

act, arguing against the practice of trial in absentia in the case of fugitives, although he 

had no problem with post- mortem trials.  He felt that to put a living person on trial in 

his absence deprived him of his right to question the credibility of witnesses, for 

example.  He pointed out that witnesses, when confronted by a defendant, might be 

moved to be more truthful.  And he claimed that it was possible that the accused might 

not even know that the authorities were looking for him.  Mackenzie did believe that 

post-mortem trials were less onerous because the family of the deceased could appear in 

court to make a defense and attempt to prevent the forfeiture.  In any case, as 

Mackenzie pointed out, the arguments against trial in absentia were defeated and 

Parliament passed the act.197   

Another commentator, in the same context of the Pentlands case, agreed on the 

severity of trying in absentia: Laing argued that there was a legal maxim from Roman 

                                                                                                                                               
pointed out, according to Scots law, Burnet could not be tried in absentia since his alleged crimes did not 
involve rising in arms against the king.  Fountainhall, Decisions, 1: 452, 456.  See also Burnet’s opinions 
on his charges and his defense.  Burnet, “The Citation of Gilbert Burnet, D.D. To answer in Scotland, on 
the 27th of June, Old Stile, for High Treason: Together with his Answer: And Three Letters writ by him 
upon that Subject, to the right Honourable the Earl of Middletoun, his Majesty’s Secretary of State” 
(1687), in A Collection of Eighteen Papers, Relating to the Affairs of Church & State, During the Reign 
of King James the Second, (London, 1689), 147-171; “Dr. Burnet’s Vindication of Himself from the 
Calumnies with which he is aspersed, In a Pamphlet, entituled, Parliamentum Pacificum,” in Eighteen 
Papers, 175-176.  
196 APS, vol. vii, 562-563. 
197 Mackenzie, Pleadings, 77-79. 
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law that stated that “none could be condemned when absent, or deprived by outlawry of 

a legal trial on their appearance in court.”  This was “so firmly established, that when 

trial after death was introduced by statute, the bones of the deceased, to preserve forms, 

of not the spirit of justice, were presented at the bar; and when decrees of forfaulture 

were pronounced in parliament, against the absent, no sentence was passed till they 

were produced and heard in their own defence.”198  According to Laing, the Pentlands 

forfeitures constituted just such at triumph of form over substance and equity.  The 

government wanted the estates of the accused,  

and the authority of the court of session was required for their conviction.  The 
officers of state, having privately tampered with the judges, presented a series of 
questions to the point: where the treason is notorious, if trial be competent after 
death, why not in absence?  If forfeitures in absence can be pronounced by the 
legislature, shy not by the court of justiciary, to whom, whatever is just in 
parliament must be equally competent?  An obsequious court, in opposition to 
the established laws of the realm, did not hesitate, on such fallacious deductions 
to deliver a solemn opinion, that the justiciary court might proceed, in absence 
of the accused, to the trial and condemnation of such contumacious traitors as 
refused to appear…199 
 

Thus it was that not only the wife, but the children of the Duke of Monmouth as well, 

could in 1685 be summoned to Scotland as if it was they who would stand trial, in order 

to defend themselves against forfeiture in the post-mortem trial of the Duke, who had 

already been attainted and executed in England for his part in the rebellion that bore his 

name.200  The government had a potent and not infrequently used to tool with which to 

access the property of dead and absent defendants, while providing them the appearance 

of due process.   
                                                 
198 Laing, cited in State Trials, 11: 1030n. 
199 Ibid., 1030n-1031n. 
200 State Trials, 11: 1023-1104. 
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Torture 

While the English government did not employ torture after 1640, the Scots 

continued to do so at least until the 1690s and it was still legal in Scotland until 1709.  

There were no statutes supporting the practice, but torture was a necessary byproduct of 

the Romano-Canonical rules of proof, so it may have come naturally to the Scottish 

legal system, which was strongly influenced by Roman law.  The rules of evidence were 

stringent, requiring two eyewitnesses or a confession in order to obtain a conviction.  

Because treason, like heresy and witchcraft, was often a secret crime, with witnesses 

limited to co-conspirators, it was not always easy to find reliable, credible 

eyewitnesses.201  Thus, confession was often necessary.  And many times, the only way 

to obtain a confession, not to mention the names of those co-conspirators, was to use 

force, i.e., torture. 

According to Levack, in the early modern period it was often assumed that the 

Scots made frequent use of torture and that this distinguished them from the English.  

Levack argues that this was true only in the case of witch hunting.  In those cases, more 

often than not, when the practice got out of control, it was because the local authorities 

were using it illegally.  In the case of treason, while the Scottish government continued 

to use torture, the practice was neither unrestrained nor frequent, and the Privy Council 

strictly regulated its use.  Levack argues that in this, England and Scotland were similar: 

both Privy Councils continued to have the ability to issue torture warrants even though 

                                                 
201 Langbein, Torture and the Law of Proof (Chicago: University of Chicago Press, 1976). 
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the English Council did not exercise it.202  And in Scotland in the wake of the Glorious 

Revolution torture was denounced by the Claim of Right in which it was allowed, but 

only for the most important cases.203     

The evidence appears to support Levack’s thesis.  Even when one includes 

instances in which torture was threatened but not used, it does not appear with great 

frequency in the trial evidence.  And in those cases when it was used, it appears to have 

been closely monitered.  Henry Neville Payne was a Jacobite plotter who had fled from 

England to Scotland, where he was captured.  Burton notes that this case is of interest 

because it was the last in which torture was used for a political offense.  Payne was 

tortured in August of the 1690, which he withstood, and then again in December.  Also 

of interest is the fact that despite supposed English distaste for torture and claims of 

superiority for not using it, William III ordered the second round of torment with Lord 

Melville’s endorsement.204  Indeed, in 1684, a group of Scottish prisoners in England, 

including Bailey of Jerviswood were ordered sent to Scotland.  Apparently Bailey was 

sent with the express intention of having him tortured: “This was sad news for them: for 

the boots there are a severe torture.  Baillie had reason to expect the worst usage: he was 

carried to Newgate in the morning that lord Russel was tried, to see if he could be 

persuaded to be a witness against him.  Every thing that could work on him was made 

use of, but all in vain: so they were resolved to use him severely.”205  How convenient 

                                                 
202 Brian P. Levack, “Judicial Torture in Scotland during the Age of Mackenzie,” in Miscellany Four, ed. 
Hector MacQueen (Edinburgh: Stair Society, 2002), 185-198. 
203 Burton, History of Scotland, 1: 85. 
204 Ibid; State Trials, 10: 754n-755n.  
205 State Trials, 9: 513. 
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that Payne was already in Scotland.  According to papers from the National Archives of 

Scotland, a list of questions to be put to Payne was prepared in advance.  And then on 

two successive days, the 10th and 11th, Payne was put to the thumbikins, a device that 

crushed the thumbs.  On the second day, at the same time that he was suffering with the 

thumbikins, he was also put to the boots, which crushed the legs.  Payne withstood the 

first day, but he began to provide some of the required information on the second, 

although his tormentors were convinced he was not telling all he knew and threatened 

him with heightened torture.  Finally, a Stirling chirurgeon and apothecary was called in 

order to witness the torture and “to make applicatione to the members [body parts] 

Tortored.”206  However, a somewhat different picture emerges from the observations of 

this process by Lord Crauford.  According to Crauford, Payne was tortured twice on the 

second day, which was allowable according to the rules of torture, and it was during the 

second session that both torture devices were applied.  Crauford also claimed that Payne 

never broke at all and seems to have pitied and admired Payne’s steadfastness.207  What 

would seem significant nonetheless is that the central government authorized the 

torture, and that relatively careful records were kept of the proceedings by the central 

authorities.  Also, the unfortunately named Payne received medical attention.  Further, it 

appears that the authorities broke no rules.  However, Burton notes that Payne was kept 

                                                 
206 NAS, GD 26/7/60/1-4. 
207 Langbein, 15; Crauford, cited in Burton, History of Scotland, 1: 86n. 
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prisoner without trial for ten years.208  This was not special to Scotland.  As we have 

seen, the English government did this as well by simply suspending habeas corpus.  

  

In 1709, some of what had made Scottish legal procedure distinct from that of 

England, at least for treason trials, ceased to exist.  The act of 1709 not only 

extinguished Scottish substantive treason law, but it altered the proceedings in the 

Scottish courts as well.  Rather than the justices hearing the arguments of the 

prosecution and defense and then deciding which charges in the indictment were 

relevant and would form the basis for the trial, henceforth, Scotland would employ 

grand juries.  The trials were then to proceed in the manner of the English courts, which 

implied that the trial jury would consist of twelve members, rather than fifteen 

prescribed in Scotland, and the verdicts would have to be unanimous, rather than by the 

majority required in Scottish practice.209 Apparently, the written depositions of the 

witnesses would no longer be a distinguishing feature of Scottish treason trials.  This is 

unclear from the statute, but Gilbert Burnet lamented their loss for the accuracy of 

information they provided to historians.210  The new law also abolished torture in 

Scotland.211  Did Scottish treason defendants also lose some rights, at least on a 

                                                 
208 Burton, History of Scotland, 1: 87.  Indeed, an order for his indictment appears in the APS vol. ix, 264 
for 1693.  The indictment was prepared and Payne brought to the bar, but nothing came of it.  APS, vol. 
ix, 323).  In 1696 Payne requested Crown maintenance while he remained a prisoner.  APS, vol. x 
appendix, 11. 
209 6 Anne, c. 11. 
210 Burnet, History of His Own Time, 5: 393. 
211 The act did, however, extend to Scotland the penalty of  peine forte et dure (the English practice of 
pressing to death) for those indicted for felony who refused to plead.  Those convicted of treason were 
also subject to the same penalties of attainder and forfeiture as their English counterparts.  A proviso was 
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temporary basis?  Before their counterparts in England, they had had the right to lists of 

witnesses and jury members and copies of the whole indictment before the trial.  The 

1709 act granted these benefits in Scotland, but not until the death of the Pretender and 

not until three years after the accession of the house of Hanover.  It would appear that as 

construction of the British state got under way and the succession was being settled, 

accused traitors in Scotland would have manage without benefits they had long enjoyed.   

 

 Thus it was that substantive Scottish treason law, like that in England, had long 

been and remained centered on the king and his sovereignty.  This did not change after 

1689, nor did it change after 1707.  Increasingly, Scottish law began to reflect not just 

concerns about England, as it has before 1603, when England had often been the 

enemy, but the concerns of England.  The old enemies were united in allegiance to one 

monarch after 1603.   Hesitantly at first and then with more confidence and 

ruthlessness, the government in London took the steps it deemed necessary to begin 

building a new state.  Treason law played a part in the process.  First it was in evidence 

by the increasing similarity between the substantive law of the two countries and the 

fact that Scots law began to reflect English concerns.  But the title of the 1709 act is 

most telling as an indicator of the importance of treason law in building the British 

state: it was considered an early and crucial step in perfecting the new Union.   

 
 

                                                                                                                                               
added to the act that prohibited the disinheritance of heirs of the traitor.  But, the proviso was only to go 
into effect after the death of the Pretender and three years after the accession of the Hanovers.   
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Conclusion: State Building in Early Modern England and Scotland 
 

 
 The dynastic state in early modern Europe had an organic quality that is quite 

alien to our modern conception of the nation-state.  While the possession of sovereignty 

and the imposition of central authority over a defined territorial area are salient 

characteristics of a state, more important was the idea that the king and his subjects 

formed the essence of the polity.  The king was the head of this entity and his subjects 

were the body and limbs.  In England and Scotland, the king ruled for the benefit of his 

subjects and they in turn owed him their absolute allegiance.  At least that was the 

theory reflected in treason law.   

 Treason law was one factor in ensuring that this allegiance did not falter, as both 

Chapters Two and Four have demonstrated.  Allegiance was always centered on the 

monarch.  The law was vital in ensuring that the tools the monarch needed in order to 

survive and to perform his duties effectively were safeguarded and available only to 

him at a time when the state was unstable and relatively weak relative to the forces with 

the potential to pull it apart.  These tools, or what Alan Orr calls the marks of 

sovereignty, were essential to any early modern head of state.  They were powers that 

distinguished kingship.  The function of treason law was to help the monarch (as much 

as was possible) monopolize this constellation of powers.  This dissertation groups the 

powers with which treason law was primarily concerned into three general monopolies 

that the English and Scottish kings were always striving to secure.  They were the 
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monopolies of allegiance, of the power to make war and of the power to regulate 

ecclesiastical affairs.   

It was perceived correctly in the early modern period that no monarch could 

afford to allow allegiance to wander.  There were too many examples in history to 

demonstrate the ramifications for a king who lost the loyalty of his subjects.  The 

violent deaths of Henry IV of France and of Edward II, Richard II, eventually, Charles I 

of England haunted early modern monarchs and anyone who feared the troubles that 

often accompanied the killing of a king.  After 1660 the English, and the Scots as well, 

were always mindful of the war and dislocation that had resulted when Charles I could 

no longer claim the loyalty of his subjects.  That memory was certainly at the heart of 

the drive by the governments of Scotland and England in the years after the Restoration 

to quell dissent and control opposition, both of which were, especially in times of 

trouble, perceived as evidence of diminished allegiance.  Treason law confirmed and 

reinforced the absolute sovereignty of the monarch and this never changed during the 

late Stuart period, or for many years after.  This dissertation enhances the literature on 

state building by refining the theory that the defining factor in the survival of a state is 

its ability to control the means of war making.  While the monopoly of violence was 

crucial, the loss of allegiance could be fatal to any monarch. 

 While the monopoly of allegiance was undoubtedly the most important mark of 

sovereignty, monopolizing war-making powers has to be ranked next in order.  Many 

political theorists consider the monopoly of legitimate violence the primary 

distinguishing characteristic of a viable state.  There was a natural drive among state-
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building European monarchs to control the extent to which their peoples were armed, 

and their goal very often was to disarm them.  Not surprisingly, the English government 

had the reign of Charles I to point to if it needed to justify its actions against those who 

would take up arms against the king.  Charles had been defeated in war by an army of 

his own subjects and it had cost him his throne.  Treason law was particularly useful in 

securing this power to the monarch.  Quite simply, anyone who levied war against the 

king was a traitor.  Prosecutions for levying or for armed rising resulted in more 

convictions, executions and transportations than prosecutions for any other single action 

defined as treason in early modern Britain.  The 1670s and 1680s saw a peak in 

numbers of individuals charged with treason, possibly unprecedented numbers, and the 

vast majority were accused of levying war.     

Since the Reformation, early modern European monarchs had been attempting 

to control religious affairs in their respective countries.  There was much to concern the 

later Stuarts, especially given their attraction for the Catholic faith.  A great deal had 

been left unsettled at the Restoration.  There was still religious dissent in both England 

and Scotland and the Stuart governments veered between appeasement and repression 

in dealing with it.  In return, many were concerned that Charles II, but more 

particularly, his brother James II had plans to restore the pope’s power in Britain.  On 

more than one occasion, this conflict exploded into persecution and treason became a 

weapon in the war.  In England it was used to attack Catholics, suspected or real.  The 

weapon was then turned on those who had spearheaded their persecution and a 

generation of Protestant Whig leaders was killed or silenced using treason law. Treason 
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law was also wielded as a bludgeon against radical Presbyterians in Scotland and used 

to extirpate ordinary country folk who sometimes seemed unaware that what they were 

doing was a crime with deadly penalties.  In Scotland, more than 450 individuals were 

charged with treason in the 1680s alone, and most of them had been involved in some 

form of religious unrest.  This monopoly, in many ways, proved the most elusive and it 

was only a new, more tolerant mindset among their subjects (or at least an increasing 

unwillingness to shed blood in the name of religion) that made it possible for European 

monarchs to concede the impossibility of securing it. 

 

How tyrannical were the later Stuarts in their use of treason law against their 

enemies?  A better question might be: how arbitrary were they?  These are difficult 

questions to answer.  Undoubtedly, the Stuart governments used treason law harshly.  

Sometimes they violated their own laws in their efforts to reach possibly unreachable 

suspects.  The law was often vague and flexible and open to interpretation.  The judges, 

royal employees were nearly always prepared to render decisions favorable to the 

crown.  In general, it is possible to argue that while the Stuarts were often ruthless, they 

made an effort to stay within the letter, if not always the spirit of the law.  It is unlikely 

that they did this out of reverence for their own laws.  Most of them simply knew that 

they could only push their own people so far before the people pushed back.  The truth 

of that was proven on more than one occasion.  When Charles I and James II were 

perceived to have arbitrarily disregarded law and custom, they lost the support of the 

political nation and then they lost their thrones.  In many ways, the Stuart state was 
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vulnerable, particularly on its periphery, and without the support of the great men at the 

center, the heart of the state and its strongest component, the dynasty was doomed.  The 

Hanoverians, their successors, were generally more careful of legal forms and religious 

sensibilities, and the eighteenth-century state reflected that care.     

 

The changes wrought in treason law during the late Stuart period have echoed 

down the centuries.  As Chapter Three makes clear, the late Stuart period was seminal 

in the development of procedure in treason trials and this in turn had important 

ramifications for all criminal trials as time went on.  For example, counsel for treason 

defendants in matters of fact set a precedent to be followed later for those accused of 

other types of crimes.  It was one link in the chain that eventually led to the right against 

self-incrimination, since one needed an attorney to do the talking if one was going to 

refuse to speak in court.  Counsel also meant that judges were destined eventually to 

become more impartial arbiters during trials, because they no longer had to act as 

advocates for defendants.  Access to the names of jurors, so as to gain enough 

knowledge to challenge their fitness to serve; the swearing of defense witnesses, thus 

theoretically giving their testimony weight equal to that of prosecution witnesses; and 

knowledge of the contents of indictments: at the start of the Stuart period in England, at 

least, these were luxuries to which treason defendants were not entitled.  But the end of 

the Stuart period, they were rights guaranteed by the law.   

For the Scots, the late Stuart period meant an end to many aspects of their 

sovereignty and the changes in treason law are symbolic of those losses.  They had 
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already lost their Parliament in 1707 under the terms of the Act of Union.  In what were 

bold violations of the spirit, if not the letter of the 1707 act, the substantive law of 

Scotland was abolished in 1709 and then replaced with that of England.  It is probable 

that in some quarters this was considered a first step toward the union of Scots and 

English law.  The Scottish people were instantly left with a great deal of uncertainty as 

to what constituted the crime of treason.  The sophisticated constructions on 25 Edw. 3 

must have seemed daunting.  Procedural protections and the jurisdiction of their courts 

were no longer secure either.  The 1709 act appears to have suspended temporarily 

some rights under the law that Scottish treason defendants had long enjoyed.  It also 

interfered with the nearly exclusive jurisdiction of the court of Justiciary over treason 

cases.  Now the monarch could simply issue a writ and create a special court in which 

Scots could be tried not just by Scottish, but also by English judges.  The Union and the 

statute of 1709 were two of the most significant acts of state building in the late Stuart 

period. 

 

This dissertation has demonstrated that treason law was a crucial tool in building 

the early modern British state and as awful as its application was, it also helped create a 

modicum of stability for the Hanoverian succession going into the eighteenth century.  

Fundamentally, the law enabled the governments of these entities to dispose of 

dangerous and discontented elements.  Hundreds were executed, transported or shown 

mercy on the condition of quietism.  There is no virtue in what was done, but there is 

logic in it for a state-building monarchy threatened with republicanism, religious 
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dissent, assassination plots, competitors for the throne and foreign invasion.  At the 

same time, the excesses of the 1670s and 80s had helped create the conditions for the 

constitutional settlement of the 1690s and beyond.  The political nation had experienced 

a terrible bloodletting and they began to understand the virtues of settling differences 

through party politics rather than treason trials.1  That trend strengthened and continued.  

Treason laws also continued to support and emphasize the monarchical and dynastic 

nature of the British state.  The British monarch remained the center of the political 

firmament for at least another century.  For all of the problems the later Stuarts created 

for themselves, and as harsh as they often were to their enemies, perhaps one of the 

most significant legacies they left was the foundation for a stable throne for their 

successors. 

 

Finally, the themes of this dissertation can be placed within broader trends in 

early modern state building.  Some of the central ideas of this dissertation were 

influenced by the body of literature that holds that the defining feature of the state is 

control by the government over the means of violence within its territories.2  Treason 

law was an important tool to aid in the attempt to secure this monopoly.  This work also 

enhances the discussion of the evolution of the sovereign territorial state in Western 

Europe.  As Hendryk Spruyt has indicated, this was the dominant political structure by 

the early modern period, and treason law played a role in the continuing process of 

                                                 
1 Bodet, “The Meaning of Treason in Seventeenth Century England.” 
2 Charles Tilly, is a prominent proponent of this theory.  An example of his work is “War Making and 
State Making as Organized Crime, “ in Bringing the State Back In, Peter Evans, Dietrich Rueschemeyer, 
Theda Skocpol eds. (Cambridge: Cambridge University Press, 1985), 168-191. 
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territorial consolidation.3  In addition to being a tool in subduing recalcitrant regions 

such as the western and northern parts of both England and Scotland, it was an 

important facet of the initial process of integrating Scotland into Great Britain.  It was 

no coincidence that one of the early measures to accomplish this integration was the 

abolition of a separate Scots treason law.  Thenceforth, Scottish traitors would be tried 

under English law according to English procedure, and possibly in English courts.  In 

addition, relations with the aristocracy and religious change and controversy were also 

important problems for monarchs attempting to retain power and strengthen their 

governments relative to the centrifugal forces in early modern society and again, treason 

law helped facilitate the effort. 

Dealings with the nobility involved a combination of carrot and stick, 

negotiation and force.  For example, in England, Henry VII began the process in earnest 

by limiting the ability of his nobles to raise private armies that could not only threaten 

the order of the kingdom but that could also endanger the monarchy itself.  Then he 

gave them inducements to litigate in the courts rather than solve their differences on the 

battlefield.4  But the kings and queens of England also had treason law to ensure 

allegiance and to deter over-mighty subjects from threatening the throne.  And if 

deterrence failed, the penalties for treason were, as we have seen, severe.  Conviction 

                                                 
3 Spruyt explains why the sovereign territorial state, while not the only alternative in late medieval 
Europe, became the dominant one.  Hendryk Spruyt, The Sovereign State and Its Competitors (Princeton, 
New Jersey: Princeton University Press, 1994). 
4 Even in the early seventeenth century, “the English gentry had to be reminded…that `private challenges 
and combats’ were `not just or compatible with the policie of any orderly or well stayed government’.  
Underlying this concern was a fear of lawlessness…”  Michael J. Braddick, State Formation in Early 
Modern England c. 1550-1700 (Cambridge: Cambridge University Press, 2000), 346. 
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for treason meant forfeiture of life, lands, goods and titles.  One’s family was to be left 

impoverished and ignoble and paying for the sins of the father.  In Scotland, the 

highland lairds5 created a particularly thorny problem, and the royal authorities were 

often at war with them.  A significant number of them appear in the treason cases set 

forth in the Appendix to this work.  In 1714, the British government promulgated the 

“Clan Act” (1 Geo. 1 stat. 2, c. 20) aimed directly at any propertied members of Scottish 

society who might be contemplating treason.  Any Scottish or British subject owning 

land or property in Scotland who was convicted of high treason for corresponding with, 

giving money to or giving “aid or comfort” to the Pretender was subject to the “pains, 

penalties and forfeitures of high treason.”6  The act also voided any attempt by 

convicted traitors to settle their estates on their heirs before they committed their crimes 

in order to avoid the forfeitures.  According to Walker, in the wake of the 1715 

rebellion “this threat hung over the heads of all lords who might think of departing from 

allegiance to the Hanoverian dynasty.”7 

As Shennan has pointed out, religious change in the early modern period was a 

spur to state building.  “The key issue in the evolution of the English political structure 

was the religious revolution of the sixteenth century…In effecting his religious 

revolution, Henry VIII established not a Tudor despotism but the incipient despotism of 

the state.  Through parliament the king took over the headship of the Church” with all 

                                                 
5 Lesser landlords usually related to Scottish nobles.  Goodare, State and Society in Early Modern 
Scotland, 57. 
6 Statutes at Large, 13: 230-233. 
7 David M. Walker, The Scottish Legal System: an introduction to the study of Scots law (Edinburgh: W. 
Green, 1959), 105. 
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that implied in terms of taxes, property, wealth and the power to appoint personnel.  

“This unheard-of extension of royal power was carried through with parliamentary 

support so that its architect, by invoking an ill-defined `body politic’ might hope to 

justify what had been hitherto unjustifiable.  They succeeded so well that henceforth 

nothing ordained by parliamentary decree would require further justification.”8  

Shennan argues that Henry stepped beyond traditional dynastic rule and imposed a new 

level of interference in the rights of his subjects and he used treason law to do it.  

“Henry’s treason laws contemplated a…cynical violation--that of his subjects’ 

innermost thoughts.”9  Treason law continued to be one weapon in the attempt to ensure 

that religious dissent did not threaten the stability of the state and it was often used 

ruthlessly to dispose of political enemies, both in England and in Scotland. 

It may seem at times that the law of treason in Stuart Britain was merely a 

means for protecting the status quo.  This is true to a great extent.  After all, it helped 

perpetuate the dynastic state that had existed for centuries before the early modern 

period.  The primary goal of treason law was always to preserve the rule of the de facto 

monarch, as well as his legacy.  But this body of law was also used proactively, even at 

times preemptively, as the discussion has indicated.  It was one tool in the arsenal of 

state-building governments as they subdued enemies, consolidated borders and 

peripheries and strengthened rule from the center.  Early modern treason law helped 

create the modern British state. 

                                                 
8 J.H. Shennan, The Origins of the Modern European State 1450-1725 (London: Hutchinson University 
Library, 1974), 60-61. 
9 Ibid., 61. 
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Appendix 
 

The Accused: 1660-1715 
 

 
 

This is a listing of names of men and women who were accused of treason in 

late Stuart Britain.  It does not purport to be comprehensive:  many more souls were 

caught up in the legal machinery for this crime than the nearly 2,600 included here.  

This is merely a start.  Numerous sources were used in compiling this list, from the 

State Trials to pamphlet literature to manuscripts to collections such as the Calendar of 

State Papers Domestic.   

The basic criterion for inclusion here is that the process against an individual is 

required to have reached the stage at which a verdict or some sort of decision in the case 

had to be rendered, or the individual did something that was tantamount to a confession 

(which, for the purposes of simplicity, is considered the same as conviction).  Thus, the 

celebrated case of Earl of Shaftesbury is not included, because despite the best efforts of 

the authorities, his grand jury never actually indicted him.  And thus, those who either 

agreed to transportation, or who petitioned for it are included: the agreement or petition 

is considered an admission of guilt (however much the person was really just attempting 

to avoid the awful penalties that were the result of a regular treason conviction).  Every 

effort was made to avoid duplication of names, but it is sometimes impossible to tell 

one individual from another, so some duplication may, and probably does, exist.  

Occasionally, there is a question about an individual: was he acquitted or convicted?  

Was he freed?  The data of those individuals had been included in the totals generated 
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here.  They should not be significant enough in number significantly to alter any 

conclusions drawn.  

In the interests of brevity and form, abbreviations have been used in the table.  

An explanation of the most important of them follows: 

In the “Process” column,  
I:      Indictment. 
O:    Outlawry. 
Im:   Impeachment. 
At:   Attainder. 
CL:  Criminal Letters.  This is something of a misnomer used for the sake of 
convenience.  In Scotland, criminal letters were posted at public places with the names 
of suspects and the charges that were pending against them.  This was to notify 
individuals of the trouble they faced and to ensure that no one would unknowingly abet 
or harbor them.  But the letters were also often used as the basis for forfeiture 
proceedings against those who refused to surrender, and so CL here denotes those who 
suffered a process of forfeiture with treason charges as a foundation. 
IA:   In the Scottish listings, this denotes those subjected to trial in absentia. 
SP:   Summary Proceedings.   
C:    Conviction. 
A:    Acquittal 
T:    Tortured. 
Tr:   Transported. 
E:    Executed. 
F:     Freed. 
 
In the “Charges” column, 
(W)  Treason by words.     
 
In the “Court” column, 
P:      Parliament 
OB:  Old Bailey 
KB:   King’s Bench 
QB:   Queens’ Bench 
As:    Assize 
BAs: Bloody Assizes 
SC:   Various special commission courts.  MSC is Middlesex Special Commission, SSC 
is Surrey Special Commission, and LSC is Lancashire Special Commission 
LHS: Lord High Steward’s Court 
J:       Justiciary  
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 This Appendix shows 1,906 accused in England and 692 in Scotland.  Of the 

1,906 in England, 1,623 were found guilty in some manner, which is a remarkable 85 

percent conviction rate.  223 were executed, which is nearly 14 percent of those 

convicted.  In Scotland, of the 692 accused, 502 were convicted at a 73 percent rate.  87 

were executed, or 12.6 percent of those convicted.        

Numbers of accused by decade: 

England Scotland   

1660s  104  56 
1670s  30  0 
1680s*  1337  478 
1690s^  26  147 
1700s  6  5 
1710s  399  0 
No date 4  6 
 
Totals  1906  692 
 
*Includes individuals whose cases extended from the 1680s into the 1690s. 
^Includes individuals whose cases extended from the 1670s into the 1690s. 
 
Numbers convicted and acquitted: 
 
  England Scotland 
 
Convicted 1623  502 
Acquitted 42  66 
 
Not included are those for whom no results are known and those who were freed or who 
never reached trial. 
 
Numbers tortured: 
 
England 0 
Scotland 8
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Date Name(s) Process Primary Charge(s) Court Source(s) Comments 

  ENGLAND           
1660 Axtel, Daniel I, C, E Compassing (25 Edw. 3) OB An Exact and Impartial Regicides 
  Carew, John I, C, E     Accompt…   
  Clement, Gregory I, C, E     State Trials, 5: 947-1364   
  Cook, John I, C, E         
  Downs, John I, C         
  Fleetwood, George I, C         
  Garland, Augustine I, C         
  Hacker, Francis I, C, E         
  Harrison, Thomas I, C, E         
  Harvey, Edmund I, C         
  Heveningham, Wm.  I, C         
  Hulet, William I, C         
  Jones, John I, C, E         
  Lilburne, Robert I, C         
  Marten, Henry I, C         
  Meyn, Simon I, C         
  Millington, Gilbert I, C         
  Pennington, Isaac I, C         
  Peters, Hugh I, C, E         
  Potter, Vincent I, C         
  Roe, Owen I, C         
  Scot, Thomas I, C, E         
  Scroop, Adrian I, C, E         
  Smith, Henry I, C         
  Temple, James I, C         
  Temple, Peter I, C         
  Tichbourn, Robert I, C         



 

 

298

  Waller, Sir Hardress I, C         
1660 Barkstead, John I, C, E Probably compassing (25  OB Levinz, Reports, 1: 61 Regicides 
  Corbet, Miles I, C, E Edw. 3)   Keble, Reports, 1: 244-5   
  Okey, John I, C, E     State Trials, 5: 1301-1335     
1660 Bradshaw, John At, C Compassing (25 Edw. 3) P 12 Car. 2 c. 30 Regicide  
  Cromwell, Oliver At, C       (Deceased) 
  Ireton, Henry At, C       " 
  Pride, Thomas At, C       " 
  Blagrave, Daniel At, C       Regicide (Fled) 
  Broughton, Andrew At, C       " 
  Cawley, William At, C       " 
  Challoner, Thomas At, C       " 
  Dendy, Edward At, C       " 
  Dixwell, John At, C       " 
  Goffe, William At, C       " 
  Hewson, John At, C       " 
  Holland, Cornelius At, C       " 
  Lisle, John At, C       " 
  Livesey, Sir Michael At, C       " 
  Love, Nicholas At, C       " 
  Ludlow, Edmond At, C       " 
  Say, William At, C       " 
  Wauton, Valentine At, C       " 
  Whalley, Edward At, C       " 
  Wogan, Thomas At, C       " 

? Danvers, Sir John       Jones, Reports, 57-9 Regicide 
1661 James, John I, C, E Compassing, endeavoring  KB Keble, Reports, 1: 179 Fifth Monarchy  
      to levy war (13 Car.2 c.1) (W)   State Trials, 6: 67-120 Man 
1661/2 Alcocke I, A Compassing (13 Car. 2 c. 1) KB Keble, Reports, 1: 231;   
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      (W)   Levinz, Reports,1: 57   
1661 Allen, Jonas I, C Levying war (25 Edw. 3)   State Trials, 6: 105-120 Fifth Monarchy 
  Ashton, William I, C       Men 
  Brierly, Robert I, C       At least 6 more 
  Cocket, William I, C       were executed,  
  Dod, John I, C       but it is not clear  
  Eleston, John I, C       which ones. 
  Fall, Stephen I, C       Pym and  
  Gardener, John I, C       Bradley/Brierly  
  Gowler, Leonard I, C, E       were repreived for 
  Harris, Thomas I, C       a while.  Their fate
  Hodgkins, Roger I, C, E       is also unclear. 
  Hopkins, Robert I, A         
  Marten, Richard I, A         
  Orsingham or Oxman, I         
  William I, C, E         
  Patshal, John I, A         
  Pritchard, Giles I, C, E         
  Pym, John I, C         
  Smith, John I, C         
  Venner, Thomas I, C, E         
  Wells, John I, A         

1662 Vane, Sir Henry I, C, E Compassing (25 Edw. 3) KB State Trials, 6: 119-202   
1662 Gibbs, Nathaniel  I, C, E Compassing (25 Edw. 3) OB CSPD 1663-4, 118, 145;   
  Hind, James I, C      State Trials, 6: 226-274   
  Phillips, George I, C, E         
  Sellers, John I, C         
  Stubbs, Francis I, C, E         
  Tonge, Thomas I, C, E         
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1663 Elton, Captain     OB CSPD 1663-4, 371   
1663-7 Earl of Clarendon Im, F Adhering (25 Edw. 3), etc. P State Trials, 6: 291-512 He runs to  
            Continent  
            and is banished. 
1663 Twyn, John I, C, E Compassing (25 Edw. 3) OB State Trials, 6: 513-539   
      (W)       

1667 Mills, John       CSPD 1667, 134   
1667 Mason, John       CSPD 1667, 193, 369   
  Mills, William           

1667/8 Burton, William?       CSPD 1667-8, 374   
1668 Appletree, Thomas I, C, F Levying  war (25 Edw. 3) OB State Trials, 6: 879-914 The verdicts were  
  Beasley, Richard I, C, E       "special".  The  
  Bedle, Edward I, C, F       jury found that  
  Cotton, Edward I, C, E       those they  
  Earles, John I, A       convicted were  
  Farrell, Richard I, A       guilty of the  
  Ford, William I, A       actions of which 
  Green, William I, C, F       they were  
  Latimer, Richard I, C, F       accused, 
  Limerick, Thomas I, C, E       but they left it to 
  Messenger, Peter I, C, E       the judges to 
  Richardson, John I, A       decide whether 
  Sharpless, John I, A       the actions  
            constituted 
            treason.  The  
  Wilks, William I, A       judges ruled that 
  Woodward, Richard I, A       only the 4  
            ultimately  
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            executed 
            were traitors. 
1672? Lyddall, --- I (W) JPs Keble, Reports, 2: 847, In the  
          ,852 Cumberland 
            JP Court 
1674 Alsop, James     As CSPD 1673-5, 252   
1678 Stayley, William I, C, E Compassing (13 Car. 2 c. 1) KB State Trials, 6: 1501-1512 Popish Plot 
      (W)       
1678 Coleman, Edward I, C, E Compassing (13 Car. 2 c. 1) KB Burnet, History, 2: 167;   
      (W)   State Trials, 7: 1-78 Popish Plot 
1678 Grove, John; I, C, E Compassing (25 Edw. 3) OB Burnet, History, 2: 187; Popish Plot 
  Ireland, William; I, C, E     CSPD 1679-80, 119, 140   
  Pickering, Thomas I, C, E     State Trials, 7: 79-144   

1678-85 Thomas Earl of Danby Im, F Accumulative P State Trials, 11: 599-872    

1679 Lewis, David I, C, E Priest (27 Eliz. c. 2) As State Trials, 7: 249-260   
1679 Fenwick, John; I, C, E Compassing (25 Edw. 3)? OB CSPD 1679-80, 184-5; Popish Plot 
  Gavan, John; I, C, E     Burnet, History, 2: 217;   
  Harcourt, William; I, C, E     State Trials, 7: 311-418   
  Turner, Anthony; I, C, E         
  White, Thomas  I, C, E         
1679 Langhorn, Richard I, C, E Compassing, Conspiracy to  OB Burnet, History, 2: 218-9; Popish Plot 
      levy? (13 Car. 2 c. 1)   State Trials, 7: 418-590   
1679 Corker, James; I, A/C Compassing to depose and OB CSPD 1September 1680- Popish Plot;  
  Marshal, William; I, A/C kill the king and to alter    31 December 1681, 591 Corker and 
  Rumley, William; I, A  government and religion   616; Marshal were also 
  Wakeman, Sir George I, A (25 Edw. 3?)   State Trials, 7: 591-706 convicted in 1680 
            under 27 Eliz. c.2, 
            along with Lionel 
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            Anderson,  
            William 
            Russell, etc.  

1679 Kerne, Charles I, A Priest (27 Eliz. c. 2) As State Trials, 7: 707-716   

1679 Brommich, Andrew I, C Priest (27 Eliz. c. 2) As State Trials, 7: 715-726   

1679 Atkins, William I, C Priest (27 Eliz. c. 2) As State Trials, 7: 725-730   
1679 Johnson, Francis I, C, E Priest (27 Eliz. c. 2) As State Trials, 7: 729-764 British Library 
          A True Copy of the Pamphlet  
          Speech of Mr. Francis Miscellaneous 
           Johnston...  Sheets 
1679 Morgan, John I, C, F Priest (probably 27 Eliz. c. 2) OB The Proceedings at the  British Library 
          Old Baily, August the Pamphlet  
          27th and 28th, 1679 Miscellaneous 
            Sheets 
1679 Plessington, William C, E Priest ordained by Rome   The Speech of Mr. British Library 
      (probably 27 Eliz. c.2)   William Plessington… Pamphlet  
            Miscellaneous 
            Sheets 
1679 Evans, Philip I, C, E Priests (probably 27 Eliz.  Wales Short Memorandums British Library 
  Lloyd, John I, C, E c. 2)   upon the Deaths of … Pamphlet  
            Miscellaneous 
            Sheets 
1679 Kemble, John C, E Priests (probably 27 Eliz.   The Last Speeches of  British Library 
  Mahony, Charles C, E c. 2)   Three Priests… Pamphlet  
            Miscellaneous 
  Poskhayt, William C, E       Sheets 
1680 Mackarty, Daniel I, C Priest (probably 27 Eliz. c. 2) OB A Narrative of the  British Library 
          Proceedings at the…  Pamphlet  
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            Miscellaneous 
            Sheets 
1680 Anderson, Lionel  I, C Priests (27 Eliz. c. 2) OB Luttrell, 1: 120; Also tried and  
  Kemish, Joseph I, C     State Trials, 7: 811-882 convicted were  
  Parris, Charles  I, C       James Corker and 
  Rumsden, Alexander I       Wm Marshal, who 
  Russell, William I, C       also had been  
  Starkey, Henry I, C       indicted in 1679. 

1680 Gascoigne, Sir Thomas I, A   KB State Trials, 7: 959-1044   
1680 Cellier, Elizabeth I, A Compassing and plotting to KB State Trials, 7: 1043-1068 Popish Plot 
      subvert religion (probably        
      25 Edw. 3)       
1680 Earl of Castlemaine I, A Compassing and plotting to  KB State Trials, 7: 1067-1112   
      subvert religion and govern-       
      ment (25 Edw. 3?)       
1680 Pressicks, Mary I, A Compassing and plotting to As Luttrell, 1: 38, 51; Popish Plot 
  Thwing, Thomas I, C, E subvert religion and govern-   State Trials, 7: 1161-1182   
      ment (W) statute?       
1680 Lady Tempest I     Luttrell, 1: 38 Sir Thomas  
            Gascoigne's 
            daughter 
1680 Lord Arundel of  Im Compassing (25 Edw. 3) P The Tryal of William The Five Popish 
  Lord Bellasyse Im     Viscount Stafford... Lords   
  Lord Petre* Im, F     Luttrell, 1: 294; *died in the  
  Earl of Powis Im     State Trials, 7: 1217-1576 Tower 
  Lord Viscount Stafford Im, C, E         
1680 Scroggs, Lord Chief Just. Im, F Subverting fundamental laws,   State Trials, 8: 163-224   
      dividing king and people, ets. P     
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1680/1 Pitt, --- I, C, E (W)   State Trials, 10: 291   
1681 Dickason, John Francis I, C 3 Jac 1 c. 4 OB The Tryal and  British Library 
          Condemnation Several Pamphlet  
          Notorious Malefactors… Miscellaneous 
            Sheets 
1681 Bully, John I Priest (27 Eliz. c. 2) OB The True Narrative of British Library 
          the Proceedings at the  Pamphlet  
          Sessions-House… Miscellaneous 
            Sheets 
1681 Fitzharris, Edward I, C, E Compassing, subverting KB CSPD 1 Sept. 1680-1 Dec. The Commons  
      government, etc. (W)   1681, 340; impeached him,  
      (25 Edw. 3 and 13 Car. 2   State Trials, 8: 223-446 but the Lords 
      c. 1?)     rejected it. 
1681 Plunket, Oliver I, C, E Compassing, compassing to KB State Trials, 8: 447-500 Popish Plot 
      levy        

1681 Stapleton, Sir Miles I, A Compassing (25 Edw. 3?) As State Trials, 8: 501-8 Popish Plot 
1681 Busby, George I, C Priest (27 Eliz. c. 2) As CSPD 1679-80, 75, 81,102; Popish Plot 
          State Trials, 8: 525-550   
1681 Colledge, Stephen I, C, E Compassing (W) SC State Trials, 8: 549-746   
      (25 Edw. 3, 13 Car. 2 c. 1)       

1681 Bradley, William A   KB Luttrell, 1: 146-7   

1681 Colepepper,--- I Raising rebellion in Carolina KB Ventris, Reports, 349   
1682 O'Kearney, Donogh O, I, A Compassing KB Luttrell, 1: 147, 196 Popish Plot 
          Jones, Reports, 180;   
          Skinner, Reports, 16;   
          CSPD 1683, 15-16, 59-60,    
          261-2   
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1683 William Lord Russell I, C, E Compassing (25 Edw. 3) OB State Trials, 9: 577-818 Rye House Plot 
1683 Sidney, Algernon I, C, E Compassing (25 Edw. 3) KB State Trials, 9: 817-1022  Rye House Plot 
      (W)       
1683 Walcot, Thomas I, C, E Compassing (presumably 25 OB State Trials, 9: 519-570 Rye House Plot 
      Edw. 3)       
1683 Hone, William  I, C, E Compassing (presumably 25 OB State Trials, 9: 571-8 Rye House Plot 
      Edw. 3)       
1683 Rouse, John I, C, E Compassing (presumably 25 OB CSPD 1682, 84; Rye House Plot 
      Edw. 3)    State Trials, 9: 637-654   
1683 Blague, William I, A Compassing (presumably 25 OB State Trials, 9: 653-666 Rye House Plot 
      Edw. 3)        
1683 Burton, James I     State Trials, 9: 1008 Rye House Plot. 
  Goodenough, Francis I       Blague and Rouse 
  Goodenough, Richard I       comprised 
  Lilly, James I       second 
  Nelthrop, Richard I       indictment. 
  Norton, Edward I         
  Roe, John I         
  Thompson, William I         
  Wade, Nathaniel I         
1683 Lord Grey I     State Trials, 9: 1009 Rye House Plot.   
            Also on this  
            indictment were  
            Sir Thomas  
            Armstrong, 
            the Duke of Mon- 
            mouth, Lord  
            Russell and Rbt 
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            Ferguson, all of  
            whom are  
            accounted for  
            elsewhere 
            on this list. 
            Walcot is alone  
            on the fourth  
            indictment.   
            Armstrong was 
            eventually taken  
            and executed in  
            1684 on an  
            outlawry. 

? Ayloff, --- O, C, E     Comerbach, Reports, 114   
1684 Armstrong, Sir Thomas O, I, C, E Compassing KB Burnet, History, 2: 407-411; Rye House Plot 
          Skinner's Reports, 195;   
          State Trials, 10: 105-124   

1684 Holloway, James O, I, C, E Compassing KB State Trials, 10: 1-30 Rye House Plot 
1684 Rosewell, Thomas I, C, F Compass death, deposition, KB State Trials, 10: 147-308   
      levying, etc. (13 Car. 2, c. 1)       
      (W)       
1684 Hayes, Joseph I, A Abetting Armstrong KB State Trials, 10: 307-320   
              

1685 Duke of Monmouth At, C, E Levying war (25 Edw. 3) P 1 Jac. 2 c.2 Monmouth's 
            Rebellion 
1685 Lisle, Alice I, C, E Abetting accused traitors As State Trials, 11: 297-382 Monmouth's 
            Rebellion 
1685 Cornish, Henry I, C, E Abetting traitors OB Burnet, History, 3: 58, 61; Monmouth's 
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  Fernley, John I, C, E     State Trials, 11: 381-466 Rebellion 
  Gaunt, Elizabeth I, C, E         
  Ring, William I, C          
1685 Bateman, Charles I, C, E Compassing (25 Edw. 3 and OB State Trials, 11: 467-480 Monmouth's 
      13 Car. 2)     Rebellion 
1685 Hampden, John I, C, F Compassing (25 Edw. 3) OB State Trials, 11: 479-494 Monmouth's 
            Rebellion 
1685 Disney, William I, C, E For printing and publishing SC State Trials, 11: 465-468  Monmouth's 
      a traitorous declaration (W)     Rebellion 
1685 Abbott, Mich. I, C, E Levying (25 Edw. 3) BAs A further account: of the  Monmouth's 
  Adams, George I, C     Proceedings against the  Rebellion 
  Adams, Nicholas I, C     Rebels in the West…, 2*; The sources,  
  Allen, Robert I, C     Bent, History of Jeffreys  courts, and  
  Alston, William I, C, E     in Pitts, Western  charges 
  Ansley, Abraham I, C, E     Martyrology, 266-9; named here apply  
  Ascue, Joseph I, C, E     An Account of the  to all rebels tried, 
  Ash, Richard I, C     Proceedings against the  convicted, and 
  Ashley, Hugh I, C     Rebels at an Assize   sentences in this 
  Ashwood, John I, C     holden at Exeter…*; section of the  
  Badol, George I, C     Muddiman, 195-202, 226,  appendix. 
  Baker, Walter I, C, E     229   
  Barret, Osmond I, C       British Library 
  Bartlet, Francis I, C, E       Pamphlet 
  Basely, John I, C, E       Miscellaneous 
  Batiscomb, Christopher I, C, E       Sheets* 
  Beamant, Robert I, C         
  Beaumont, John Sr. I, C, E         
  Beene, Edward I, C         
  Bellamy, Joshua I, C         
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  Bend, Abraham I, C          
  Bennet, John I, C          
  Bernard, Shomas (sic) I, C         
  Bevis, John I, C, E                                      
  Bevis, Preston I, C         
  Blackmore, Thomas I, C         
  Body, Henry I, C, E         
  Bole, Richard I, C         
  Bovet, Philp (sic) I, C, E         
  Bovet, Richard I, C         
  Bowden, Richard I, C         
  Bowden, Thomas I, C         
  Boyss, David I, C         
  Braden, Humphrey I, C         
  Bragg, Matthew I, C, E         
  Bramble, Giles I, C         
  Briant, Israel I, C         
  Broome, John I, C         
  Broughton, Thomas I, C, E         
  Bryant, Gerrard I, C, E         
  Bull, John I, C, E         
  Burford, Edward I, C         
  Burgen, John I, C         
  Burges, Francis I, C         
  Burnell, Thomas I, C         
  Burnoll, Roger I, C         
  Burridge, John I, C, E         
  Bushel, John I, C         
  Butcher, John I, C         
  Cade, Thomas I, C         
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  Cambridge, Philip I, C         
  Cantick, George I, C         
  Carter, John I, C, E         
  Caswell, John I, C         
  Chepman, Charles I, C         
  Chinn, Richard I, C         
  Clap, Thomas I, C, E         
  Clegg, William I, C, E         
  Clement, William I, C         
  Clerk, Christopher I, C         
  Clerk, William I, C         
  Clotworthy, Thomas I, C, E         
  Collier, George I, C, E         
  Collins, Nicholas, Sr. I, C         
  Collins, Thomas I, C, E         
  Combe, John I, C         
  Combe, Robert I, C         
  Cook, Robert I, C         
  Cook, Thomas I, C, E         
  Cooper, William I, C, E         
  Cornelius, Roger I, C         
  Cox, Samuel I, C         
  Cox, William I, C         
  Cox, William Sr. I, C, E         
  Creaves, Edward I, C         
  Cross, Matthew I, C         
  Cross, Simon I, C         
  Cruise, William I, C         
  Cullverell, Richard I, C         
  Cumbridge, Philip I, C         
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  Davis, Isaiah I, C         
  Davis, Thomas I, C         
  Davison, William I, C, E         
  Davy, William I, C         
  Dennett, James I, C         
  Devereux, Bernard I, C         
  Dilling, William I, C, E         
  Doleman, Robert I, C         
  Dorchester, John, Sr. I, C         
  Dryer, John I, C, E         
  Durston, Thomas I, C         
  Durston, William I, C         
  Easterbrook, Henry I, C         
  Edney, Henry I, C, E         
  Edwards, Humphrey I, C         
  Elliot, Tristram I, C, E         
  Ellis, Andrew I, C, E         
  England, Jonathan I, C, E         
  Engram, Richard I, C         
  Evans, Richard I, C         
  Evans, Richard I, C         
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  Laurence, Thomas C, Tr         
  Laver, John C, Tr         
  Laver, Thomas C, Tr         
  Leaker, John C, Tr         
  Lease, John C, Tr         
  Lease, Robert* C, Tr         
  Leversedge, Allegen* C, Tr         
  Lewis, John C, Tr         
  Ley, George C, Tr         
  Ley, William C, Tr         
  Lock, John C, Tr         
  Lock, John C, Tr         
  Lock, William C, Tr         
  Lockbeare, Elias C, Tr         
  Lockyer, Thomas C, Tr         
  Long, John C, Tr         
  Loveridge, Barnard C, Tr         
  Loveridge, John C, Tr         
  Loveridge, William C, Tr         
  Lowman, Barnard C, Tr         
  Lucas, Charles C, Tr         
  Lugg, Edward C, Tr         
  Lumbard, Robert C, Tr         
  Lush, Arthur C, Tr         
  Lush, William C, Tr         
  Luther, Edward C, Tr         
  Lyde, Edward C, Tr         



 

 

336

  Lyde, John C, Tr         
  Lyde, Sylvester C, Tr         
  Lyme, Richard C, Tr         
  Lyning, William C, Tr         
  Macy, George C, Tr         
  Madders, John C, Tr         
  Manning, John C, Tr         
  Marchant, Emanuel C, Tr         
  Marchant, William C, Tr         
  Markes, John C, Tr         
  Markes, Thomas C, Tr         
  Marsh, Edward C, Tr         
  Marshall, Thomas C, Tr         
  Marthers, William* C, Tr         
  Martin, William C, Tr         
  Marwood, John C, Tr         
  Mason, Charles C, Tr         
  Masters, Christopher C, Tr         
  Masters, Richard C, Tr         
  Mathewes, Thomas C, Tr         
  Mathews, William C, Tr         
  Maundry, Humphrey C, Tr         
  Maynard, James C, Tr         
  Mead, John C, Tr         
  Mead, John C, Tr         
  Mead, William C, Tr         
  Meade, Robert C, Tr         
  Meade, Thomas C, Tr         
  Merrick, Edward* C, Tr         
  Merrick, William C, Tr         
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  Mettyard, John C, Tr         
  Meyer, Henry C, Tr         
  Michill, George C, Tr         
  Middleton, Ralph C, Tr         
  Middleton, Thomas C, Tr         
  Millard, Robert C, Tr         
  Miller, George C, Tr         
  Miller, John C, Tr         
  Mills, Henry C, Tr         
  Mills, Thomas C, Tr         
  Milward, Richard C, Tr         
  Minifie, John C, Tr         
  Mitchell, Edward C, Tr         
  Mitchell, John C, Tr         
  Mitchell, John C, Tr         
  Mitchell, Robert C, Tr         
  Mitchell, Thomas C, Tr         
  Moggeridge, John C, Tr         
  Mogridge, John C, Tr         
  Moleton, Humphrey C, Tr         
  Mollins, George C, Tr         
  Moody, James C, Tr         
  Moor, James C, Tr         
  Moore, Moses C, Tr         
  Moore, Thomas C, Tr         
  Moreton, Edward C, Tr         
  Morley, John C, Tr         
  Morley, Shadrick C, Tr         
  Morse, John C, Tr         
  Morse, Paul C, Tr         



 

 

338

  Mortimer, Roger C, Tr         
  Mounstephen, Samuel C, Tr         
  Mudford, Robert C, Tr         
  Mullins, Joseph C, Tr         
  Mullins, Robert C, Tr         
  Musgrave, Nath. C, Tr         
  Muttleberry, John C, Tr         
  Nabrick, Andrew C, Tr         
  Nash, Richard C, Tr         
  Nashion, Thomas C, Tr         
  Navell, James C, Tr         
  Needs, John C, Tr         
  Newberry, Joseph C, Tr         
  Noone, Henry C, Tr         
  Norman, William C, Tr         
  Norton, Robert C, Tr         
  Norton, Thomas C, Tr         
  Nowell, George C, Tr         
  Nowis, Percival C, Tr         
  Oram, John C, Tr         
  Orchard, Thomas* C, Tr         
  Osborne, Moses C, Tr         
  Osborne, Walter C, Tr         
  Page, William C, Tr         
  Palmer, Andrew C, Tr         
  Palmer, John C, Tr         
  Palmer, John C, Tr         
  Palmer, Nicholas C, Tr         
  Parker, Baldwyn C, Tr         
  Parker, Daniel C, Tr         
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  Parker, James C, Tr         
  Parker, Richard C, Tr         
  Parker, William C, Tr         
  Parsons, John*  C, Tr         
  Parsons, John C, Tr         
  Parsons, John C, Tr         
  Parsons, John C, Tr         
  Parsons, Thomas C, Tr         
  Parsons, Thomas C, Tr         
  Partridge, John C, Tr         
  Patten, James C, Tr         
  Paul, Samuel C, Tr         
  Paull, Joseph C, Tr         
  Paull, Richard C, Tr         
  Paull, Robert C, Tr         
  Payne, James C, Tr         
  Pearce, Robert C, Tr         
  Peirce, James C, Tr         
  Peirce, Robert C, Tr         
  Peircy, John C, Tr         
  Peircy, Richard C, Tr         
  Periam, Bernard C, Tr         
  Perkins, Richard C, Tr         
  Pester, Thomas C, Tr         
  Phelpes, William C, Tr         
  Phillips, Silas C, Tr         
  Phillips, Walter C, Tr         
  Phinnimore, John C, Tr         
  Phippen, William C, Tr         
  Pine, Richard C, Tr         
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  Pinney, Azarias C, Tr         
  Pinney, John C, Tr         
  Pinson, Samuel C, Tr         
  Pittard, Thomas C, Tr         
  Pittman, Henry C, Tr         
  Pitts, John C, Tr         
  Pitts, Thomas C, Tr         
  Pitts, William C, Tr         
  Plumley, George C, Tr         
  Plummer, Francis C, Tr         
  Pollard, Abraham C, Tr         
  Pomeroy, James C, Tr         
  Pomfrett, Thomas C, Tr         
  Poole, Jeremiah C, Tr         
  Poole, John C, Tr         
  Poole, Silvester C, Tr         
  Poole, Symon C, Tr         
  Pope, Humphrey C, Tr         
  Pope, John C, Tr         
  Pope, John C, Tr         
  Pople, Charles C, Tr         
  Porter, Luke C, Tr         
  Porter, Mathew C, Tr         
  Portnell, John C, Tr         
  Pottle, Mathew C, Tr         
  Powell, Jacob C, Tr         
  Powell, Michael C, Tr         
  Powell, William C, Tr         
  Preist, Henry C, Tr         
  Preist, Laurence C, Tr         
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  Preist, Thomas C, Tr         
  Preist, William C, Tr         
  Prew, John C, Tr         
  Prowse, William C, Tr         
  Prowse, William C, Tr         
  Pryor, Issac C, Tr         
  Pryor, John C, Tr         
  Pryor, Mathew C, Tr         
  Puckett, Francis C, Tr         
  Pumroy, Daniel C, Tr         
  Puttman, James C, Tr         
  Puttman, William C, Tr         
  Quant, Henry C, Tr         
  Quick, Henry C, Tr         
  Quick, John C, Tr         
  Quick, Thomas C, Tr         
  Radford, Cornelius C, Tr         
  Randall, Bartholomew C, Tr         
  Randall, Henry C, Tr         
  Rapson, Andrew C, Tr         
  Rawbone, Edward C, Tr         
  Read, Osmond C, Tr         
  Read, William C, Tr         
  Reason, John C, Tr         
  Redbeard, Thomas C, Tr         
  Redbeard, William C, Tr         
  Redwood, Thomas C, Tr         
  Reeves, John C, Tr         
  Reeves, Robert C, Tr         
  Reynells, John C, Tr         
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  Richards, Christopher C, Tr         
  Richards, Robert C, Tr         
  Robertson, George C, Tr         
  Robins, John C, Tr         
  Robins, Joseph  C, Tr         
  Robinson, Alexander C, Tr         
  Rodway, Stephen C, Tr         
  Rogers, John C, Tr         
  Rogers, John C, Tr         
  Rooke, Henry C, Tr         
  Roper, Henry C, Tr         
  Rossiter, John* C, Tr         
  Rotherton, John C, Tr         
  Row, Christopher C, Tr         
  Row, Peter C, Tr         
  Row, William C, Tr         
  Rowsell, George C, Tr         
  Rowsewell, Thomas C, Tr         
  Ruddle, Samuel C, Tr         
  Russell, George C, Tr         
  Russell, William C, Tr         
  Rust, Argentine C, Tr         
  Rutter, Daniel C, Tr         
  Salisbury, Thomas C, Tr         
  Salter, James C, Tr         
  Salter, Nicholas C, Tr         
  Sam, John C, Tr         
  Sandy, Robert C, Tr         
  Saunders, Humphrey C, Tr         
  Saunders, John C, Tr         
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  Saunders, Thomas C, Tr         
  Saunders, William C, Tr         
  Saunders, William C, Tr         
  Savage, Francis C, Tr         
  Saxbee, Samuel C, Tr         
  Say, John C, Tr         
  Say, Jonas C, Tr         
  Scurrier, William C, Tr         
  Seaman, Robert C, Tr         
  Searle, George C, Tr         
  Searle, William C, Tr         
  Sease, Robert C, Tr         
  Selfe, William C, Tr         
  Sellwood, William C, Tr         
  Selwood, Richard C, Tr         
  Seymer, John C, Tr         
  Shale, Robert C, Tr         
  Sheppard, James C, Tr         
  Sheppard, William C, Tr         
  Sherry, William C, Tr         
  Shinler, John C, Tr         
  Shoesmith, Robert C, Tr         
  Shorland, Peter C, Tr         
  Simes, Henry C, Tr         
  Skyff, John C, Tr         
  Slade, Humphrey C, Tr         
  Slade, John C, Tr         
  Sly, Robert C, Tr         
  Smart, Gabriel C, Tr         
  Smith, Adam C, Tr         
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  Smith, Francis C, Tr         
  Smith, George C, Tr         
  Smith, James C, Tr         
  Smith, James C, Tr         
  Smith, John C, Tr         
  Smith, Nicholas C, Tr         
  Smith, Philip C, Tr         
  Smith, Robert C, Tr         
  Smith, William C, Tr         
  Smyth, John C, Tr         
  Smyth, John C, Tr         
  Smyth, William C, Tr         
  Smyth, William C, Tr         
  Snook, Henry C, Tr         
  Snook, Thomas C, Tr         
  Snooke, Richard C, Tr         
  Snow, George C, Tr         
  Soper, James C, Tr         
  Sparke, Benjamin C, Tr         
  Speed, Thomas C, Tr         
  Speering, John C, Tr         
  Spence, James C, Tr         
  Spiler, Richard C, Tr         
  Sprake, John C, Tr         
  Spreake, John C, Tr         
  Spreate, William C, Tr         
  Spurway, Robert C, Tr         
  Staley, Andrew C, Tr         
  Standerwick, Nath. C, Tr         
  Staple, Leonard C, Tr         
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  Staunton, William C, Tr         
  Stephens, Elias C, Tr         
  Stevens, Richard C, Tr         
  Stone, John C, Tr         
  Stoodley, John C, Tr         
  Stower, John C, Tr         
  Strong, Charles C, Tr         
  Stuckey, Pasche C, Tr         
  Stuckey, Robert C, Tr         
  Sturrick, John C, Tr         
  Sulley, Joshuah C, Tr         
  Sutton, Jonathan C, Tr         
  Sweete, Robert, jun. C, Tr         
  Sweete, William C, Tr         
  Sweeting, Samuel C, Tr         
  Symes, Richard C, Tr         
  Symon, John C, Tr         
  Symons, Richard C, Tr         
  Syms, Henry? C, Tr         
  Syms, Richard* C, Tr         
  Tapper, Richard C, Tr         
  Tapscott, William C, Tr         
  Teap, Robert C, Tr         
  Teape, Walter C, Tr         
  Thomas, Abraham C, Tr         
  Thomas, David C, Tr         
  Tickin, Peter C, Tr         
  Tilley, John C, Tr         
  Timothy, John C, Tr         
  Tiverton, William C, Tr         
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  Toleman, Timothy C, Tr         
  Tottle, Samuel C, Tr         
  Townesend, Alexander C, Tr         
  Townesend, Thomas C, Tr         
  Traske, Benjamin C, Tr         
  Tricks, Lewis C, Tr         
  Trott, Thomas C, Tr         
  Trubbs, George C, Tr         
  Trump, Humphrey C, Tr         
  Truren, John C, Tr         
  Tucker, Henry C, Tr         
  Tucker, William C, Tr         
  Tuckey, Thomas C, Tr         
  Turle, James C, Tr         
  Turle, John C, Tr         
  Turner, Richard C, Tr         
  Vagg, Edward C, Tr         
  Vater, Robert C, Tr         
  Venn, Edward C, Tr         
  Venner, Thomas C, Tr         
  Venting, William C, Tr         
  Veryare, William C, Tr         
  Vildy, Edward C, Tr         
  Vile, Edward C, Tr         
  Vile, Thomas C, Tr         
  Viles, Thomas C, Tr         
  Vimcott, Joseph C, Tr         
  Vincent, John C, Tr         
  Vining, Ambrose C, Tr         
  Wadford, William C, Tr         
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  Wadham, Richard C, Tr         
  Waggett, Thomas C, Tr         
  Wake, James C, Tr         
  Wale, John C, Tr         
  Walsh, Stephen C, Tr         
  Walter, John C, Tr         
  Walter, Thomas C, Tr         
  Walter, William C, Tr         
  Warren, George C, Tr         
  Warren, John C, Tr         
  Warren, Joseph C, Tr         
  Warren, Nicholas C, Tr         
  Warren, William C, Tr         
  Watts, John C, Tr         
  Way, Edward C, Tr         
  Weale, Nathaniel C, Tr         
  Weaver, Samuel C, Tr         
  Webb, Henry C, Tr         
  Webb, James C, Tr         
  Webb, John C, Tr         
  Webb, Jonas* C, Tr         
  Webber, Nathaniel C, Tr         
  Weech, John C, Tr         
  Wellis, Peter C, Tr         
  Wells, George C, Tr         
  West, Richard C, Tr         
  Westlake, John C, Tr         
  Whicker, Benjamin C, Tr         
  Whicker, John C, Tr         
  White, John C, Tr         
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  White, John C, Tr         
  White, Robert C, Tr         
  Whittey, Thomas C, Tr         
  Whittle, Giles C, Tr         
  Wickham, Joseph C, Tr         
  Wilcox, Richard C, Tr         
  Wilkins, Robert C, Tr         
  Willey, John C, Tr         
  Williams, John, jun. C, Tr         
  Williams, John, sen. C, Tr         
  Williams, Thomas C, Tr         
  Williams, William C, Tr         
  Willis, John C, Tr         
  Willis, Robert C, Tr         
  Willmott, Edward C, Tr         
  Willmott, Edward C, Tr         
  Willmott, Hugh C, Tr         
  Willmott, Richard C, Tr         
  Wills, William C, Tr         
  Wilson, John C, Tr         
  Winter, Ambrose C, Tr         
  Wiseman, Richard C, Tr         
  Woodcock, William C, Tr         
  Woodland, Mathew C, Tr         
  Woodrow, Anthony C, Tr         
  Woodrow, John C, Tr         
  Woodward, John C, Tr         
  Woolridge, William C, Tr         
  Worrall, John C, Tr         
  Wrentmore, Henry C, Tr         
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  Wytherell, Joseph C, Tr         
  Wythiman, John, jun. C, Tr         
  Young, Richard C, Tr         
1685 Bird, Peter C   As An Account of the   Monmouth's 
  Bovet, Edmund C     Proceedings Rebellion 
  Connet, Thomas C     Against the Rebels at   
  Cooper, Christopher C     an Assize holden at British Library  
  Cox, James C     Exeter… Pamphlet 
  Drower, Robert C       Miscellaneous 
  Dunkin, Timothy C, E       Sheets 
  Follet, John C         
  Gosling, John C, E         
  Holman, Elias C         
  Hunt, Abraham C         
  Kemplin, John C         
  Siller, William Jr. C         
  Teape, Walter C         
1685 Tucker, Reginald I, C Levying?  (25 Edw. 3) As Skinner, Reports, 338,  Monmouth's 
          360-1, 425-6, 442-3; Rebellion 
          Levinz, Reports, 3: 396;   
          Holt, Reports, 678-80;   
          Comerbach,    
          Reports, 257-9   
              

1685 Place, Thomas I, C Levying?  (25 Edw. 3) As HMC Lords, 415-16 Monmouth's 
            Rebellion 
1686 Henry Lord Delamere I Compassing (25 Edw. 3?) LHS State Trials, 11: 509-600   

1686/7? Lord Brandon At     Luttrell, 1: 392, 417, 421   
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1689 Harding, Patrick I Compassing (25 Edw. 3) OB Ventris, Reports, 315-17;   
          State Trials, 12: 645-6n;   
          Holt, Reports, 676-8   
1689-90 Blair, Sir Adam Im, F Compassing (W) P  State Trials, 12; 1207-1234   
  Elliot, Dr. Im, F         
  Gray, Dr. Im, F         
  Moyle, Capt. Im, F         
  Vaughn, Capt.  Im, F         
1689-90 James Earl of Salisbury Im, F Reconciling to Rome  P State Trials, 12: 1233-1238   
  Henry Earl of  Im, F 23 Eliz. c. 1, 3 Jac. 1 c. 4       
  Peterborough           
1690 Lord Preston I, C, F Compassing, aiding crown OB State Trials, 12: 646-822 British Library 
  Ashton, John I, C, E enemies/adhering (25 Edw. 3)   The Proceedings on the  Pamphlet 
  Elliot, Edmund I     King and Queens Miscellaneous 
          Commissions of the Peace Sheets 
          and Oyer and Terminer…   

1690 Cross, Godfrey I, C, E Adhering (25 Edw. 3?)   Luttrell, 2:124, 133, 135,140   

1690 Crone, Matthew I Levying OB State Trials, 12: 1237-46   
1691 Clark, Joseph Traps I, A Priest (27 Eliz. c. 2) OB The Proceedings on the British Library 
          King and Queens  Pamphlet 
          Commissions… Miscellaneous 
            Sheets 

1691? Talbot,---- O     PRO, KB 33/1/3   

  Parker, John       PRO, KB 33/1/3   
? Lord Dover O     Comerbach, Reports, 189-   
          190; PRO, KB 33/1/3   

1693 Anderton, William I, C, E Compassing (25 Edw. 3) (W) OB State Trials, 12:1245-1268   
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1694 Blundell, William     SC State Trials, 12: 1284   
  Clifton, Sir Thomas           
  Dicconson, William           
  Langton, Philip           
  Stanley, Sir Rowland           
1695 Crosby I, A Compassing, inviting French KB State Trials, 12: 1291-1298   
      invasion (25 Edw. 3?)(W)   Skinner, Reports, 578-9   
          Holt, Reports, 753   
1696 Charnock, Robert I, C, E Compassing (25 Edw. 3) OB Burnet, History, 4: 301;   
  King, Edward I, C, E     State Trials, 12: 1377-1466   
  Keyes, Thomas I, C, E     Holt, Reports, 133, 681   
1696 Friend, Sir John I, C, E Compassing, Adhering  OB State Trials, 13: 1-64 Assassination  
      (25 Edw. 3)     Plot 
1696 Parkyns, Sir William I, C, E Compassing, Adhering OB State Trials, 13: 63-140 Assassination  
      (25 Edw. 3)     Plot 
1696 Rookwood, Ambrose I, C, E Compassing (presumably KB Holt, Reports, 683-6; Assassination  
      25 Edw. 3)   State Trials, 13: 139-222 Plot 
1696 Cranburne, Charles I, C, E Compassing (presumably KB Holt, Reports, 686-7; Assassination  
      25 Edw. 3)   State Trials, 13: 221-266 Plot 
1696 Lowick, Robert I, C, E Compassing (presumably KB Holt, Reports, 688 Assassination  
      25 Edw. 3)   State Trials, 13: 267-312 Plot 
1696 Cook, Peter I, C Compassing (presumably OB Burnet, History, 4: 307-8; Assassination  
      25 Edw. 3)   State Trials, 13: 311-398 Plot 
1696 Knightley, Alexander I, C, F Compassing, adhering  KB Comerbach,  Assassination  
      (presumably 25 Edw. 3)   Reports, 364-5; Plot 
          State Trials, 13: 397-406   
1696 Fenwick, Sir John At, C, E Compassing (25 Edw. 3) P State Trials, 13: 537-758 Assassination  
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            Plot 
1696 Murphey, John I, C, E Adhering, Levying  OB Holt, Reports, 689-91; British Library 
  Vaughn, Capt.   I, C (25 Edw. 3)   State Trials, 13: 485-538; Pamphlet 
          An Account of the  Miscellaneous 
          Behavior, Dying  Sheets 
          Speeches..   
1704 Boucher, James I, C, F 9 Gul. 3 c. 1 QB Holt, Reports, 691-3; Jacobite 
          Burnet, History, 5: 127-8;   
          State Trials, 14: 937-988   

1704 Lindsay, David I, C, F 9 Gul. 3 c. 1 OB State Trials, 14: 987-1036   
1704 Furlong, Peter I, A Seminary priest (probably  OB The Proceedings on the British Library- 
      27 Eliz. c.2)   Queen's Commission of  Tryals, Speeches,  
          the Peace… Confessions 
1708 Gregg, William I, C, E Compassing and adhering OB Foster, 198-200, 216-218; Jacobite 
          Burnet, History, 5:341-3,    
          348;   
          State Trials, 14: 1371-1396   

1708 Henzey, --- I Compassing and adhering   Foster, 218 Jacobite 
1708 Lord Griffin O, At, E Bore arms for the French QB An Account of the Tryal… British Library- 
            Tryals, Speeches,  
            Confessions 

1710 Dammaree, Daniel I, C, F Levying (25 Edw. 3) OB State Trials, 15: 521-614   

1710 Purchase, George I, C, F Levying (25 Edw. 3) OB State Trials, 15: 651-702   

1710 Willis, Francis I, A Levying (25 Edw. 3) OB State Trials, 15: 613-652   
1715 Hara, Felix; I, C Compassing OB A Continuation of the  British Library- 
  Sullivane, Joseph; I, C     Proceedings… Tryals, Speeches,  
  Whitty, Robert I, C       Confessions 
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1715 Henry Lord Bolingbroke  Im/At, F Adhering (presumably P State Trials, 15: 993-1006   
      25 Edw. 3)       

1715 James Duke of Ormond Im/At Adhering (25 Edw. 3) P State Trials, 15: 1007-1014   
1715 Begg, Miles; I Levying LSC PRO, KB 33/1/5/42, 68; 1715 rebellion 
  Black, William; I, C     NAS, GD 220/6/1779/10 Selected by lot  
  Blair, James; I       for trial 
  Bow, James; I         
  Kennedy, John; I         
  Kennedy, Rory; I, C         
  Mcdonald, Donald I, C         
  McDonald, Duncan; I         
  McGillibray, John; I, C         
  McGreigor, John; I         
  McGreigor, John; I         
  McIntosh, George; I         
  McIntosh, James; I         
  Menzies, Archibald I         
  Robertson, John; I         
  Shaw, Thomas; I, C         
  Vallentine, William; I         
1715/16 Binnie, Alexander I, C Levying LSC NAS, GD 220/6/1779/10 1715 rebellion 
  Furgusson, Fenlow I, A         
1715 Biriby?, Richard I     PRO, KB 33/1/5/24 1715 rebellion 
  Bow, James I         
  Burr, Peter I         
  Caricaby?, Richard I         
  Carus, Chr. I         
  Coope, Thomas I         
  Cros, John I         
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  Edmonston, Richard I         
  Jenkinson, Matthew? I         
  Malone, James I         
  Murray, Alexander I         
  Mclean, Archibald I         
  Penington, George I         
  Radcliff, William I         
  Robertson, Alexander I         
  Robertson, John I         
  Selby, John I         
  Sinclair, James I         
  Stewart, James I         
  Stewart, John I         
  ?, Dou. I         
  Urquhart, James I         
  Walmesley, Charles I         
  Whitehead?, Thomas I         
1715/16 Harris, William; I, C Levying LSC PRO, KB 33/1/5/90, 67v,   1715 rebellion 
  Porter, Joseph; I, C     68v; According to  
  Seagar, Stephen I, C     NAS, GD 220/6/1779/10 PRO,  33/1/5/79,  
            all the Lancashire 
            indictments were  
            for levying. 
1716 Osbaldeston, Alexander O  Levying LSC PRO, KB 33/1/5/65v. 1715 rebellion 
  Parke, Thomas O          
  Parkinson, John O          
  Pleasington, John O          
  Pleasington, Robert O          
  Postlethwaite, Richard O          
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  Ratisford, Nicholas O          
1716 Blackburne, Richard I, A   LSC PRO, KB 33/1/5/65v; 1715 rebellion 
  Carris, Charles I, C     PRO, KB 8/66/122   
  Finch, John I, C         
  Gerrard, James I         
1716 Arkwright, William I, C Levying LSC PRO, KB 33/1/5/65v;  1715 rebellion 
  Blundell, James I, C     NAS, GD 220/6/1779/10   
  Butler, William I, C         
  Cowpe, Thomas I, C         
  Muncaster, Roger I, C         
  Shuttleworth, Richard I, C         
  Winckley, John I, C         
  Withington, Richard I, C         
1716 Carr, John I Levying LSC PRO, KB 33/1/5/66 1715 rebellion 
  Goose, Thomas I, C         
  Hodgson, George I, C         
  Hogg, William I         
  Shield, John I         
  Tancred, Walter I         
1716 Cartwell, Thomas I, C Levying LSC PRO, KB 8/66/127; 1715 rebellion 
  Jackson, Thomas I, C     PRO, KB 33/1/5/66;    
  Ord, John I, C     NAS, GD 220/6/1779/10   
  Rowbottom, John I, C         
  Waddesworth, Joseph I, C         
  Walker, John I         
  Wilson, Henry I         
1716 Burne, James I, C Levying LSC PRO, KB 33/1/5/66;  1715 rebellion 
  Pleasington, James I, C     NAS, GD 220/6/1779/10   
  Rowbottom, Henry I, A         
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  Sykes, Edmund I, A         
1716 Asheton, John O, I Levying LSC PRO, KB 33/1/5/66 1715 rebellion 
  Barrow, Edward O, I         
  Winckley, Edward O, I         
  Saunderson, Allan I, C         
1716 Porteous, John I Levying LSC PRO, KB 33/1/5/66v;  1715 rebellion 
  Porteous, Thomas I     NAS, GD 220/6/1779/10   
  Robinson, Fenwick I         
  Stewart, Alexander I, C         
  Stewart, Malcolm I, C         
  Whaley, William I, C         
1716 Blackwood, James I, C Levying LSC PRO, KB 8/66/124; 1715 rebellion 
  Burnett, Archibald I, C     PRO, KB 33/1/5/66v   
  Charteris, Lawrence I         
  Dalziel, John I         
  Ferguson, Fenlon I, C         
  Forster, Thomas I, C         
1716 Crowe, John I, C Levying LSC PRO, KB 33/1/5/66v 1715 rebellion 
  Crowe, Robert I, C         
  Heys, James I          
  Smith, Robert I         
  Stewart, John I         
  Wakefield, Charles I         
1716 Campbell, Duncan I Levying LSC PRO, KB 33/1/5/66v, 67 1715 rebellion 
  Drummond, Alexander I, C         
  Drummond, James I, C         
  Durham, Hercules I, C         
  Mackintosh, James I, C         
  Mackenn, John  I, C         
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  Mclachlan, Archibald I, C         
  Robertson, Donald Jr. I, A         
  Robertson, Donald Sr. I, C         
  Robertson, John I, C         
  Shawe, Thomas I, C         
  Stewart, John I, C         
  Stewart, Robert I, C         
1716 Blair, James I Levying LSC PRO, KB 33/1/5/67 1715 rebellion 
  Collingwood, George I, C         
  Hardwick, William I         
  Robertson, Patrick I         
1716 Shuttleworth, Thomas O, I Levying LSC PRO, KB 33/1/5/67 1715 rebellion 
  Sturzaker, John O, I         
  Thorpe, Ingleby O, I         
  Trafford, John Jr. O, I         
  Wareing, John O, I         
1716 Birches, Richard I, C Levying LSC PRO, KB 33/1/5/67, 68v,   1715 rebellion 
  Finch, James I, C     90;   
  Liddell, Crain I, C     NAS, GD 220/6/1779/10   
  Nicholson, Henry I         
  Siddall, Thomas I, C         
  Walmesley, Thomas I, A         
1716 Crester, William I Levying LSC PRO, KB 33/1/5/67v 1715 rebellion 
  Mackey, Finley I         
  McKenzie, Kenneth I, C         
  Menzie, James I         
  Selby, Thomas I         
1716 Carus, Thomas I Levying LSC PRO, KB 33/1/5/67v; 1715 rebellion 
  Chorley, Charles I, C     NAS, GD 220/6/1779/10   
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  Chorley, Richard I, C         
  Walmesley, Henry I, A         
1716 MacCallym, John I, C Levying LSC PRO, KB 33/1/5/67v; 1715 rebellion 
  MacGreigor, John I, C     NAS, GD 220/6/1779/10   
  Smith, Donald I, C         
  Stewart, John I, C         
1716 Hendrie, James I Levying LSC PRO, KB 33/1/5/67v 1715 rebellion 
  Hunter, John I         
  Hunter, Leonard I, C         
  King?, Charles I         
  Lisle, William I         
  Menzies, Robert I         
1716 Davidson, Andrew I, C Levying LSC PRO, KB 33/1/5/68;  1715 rebellion 
  Dugall (or Doll), Andrew  I, C     NAS, GD 220/6/1779/10   
  Dunne, Alexander I, C         
  Ferguson, William I, C         
  Smith, Patrick I, C         
  Todd, John I         
1716 Cowpe, George I, A Levying LSC PRO, KB 33/1/5/68 1715 rebellion 
  Cowpe, Lawrence I, C         
  Hodgson, Richard I, C         
1716 Bruce, John I, C Levying LSC PRO, KB 33/1/5/68 1715 rebellion 
  Charnley, William I, C         
  Singleton, Richard I, A         
  Winckley, Henry I, C         
1716 Appleton, James I Levying LSC PRO, KB 33/1/5/68v 1715 rebellion 
  Bilsborow, Richard I         
  Carus, Thomas I         
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  Clifton, George I         
  Hesketh, Thomas I         
  Scott, William I         
  Shuttleworth, Ralph I         
1716 Harrison, James I Levying LSC PRO, KB 33/1/5/68v 1715 rebellion 
  Hesketh, William I         
  Hoverness, Thomas I         
  Rigbye, Richard I         
  Swartbreck, John I         
  Thorp, Laurence I         
1716 Allen, Nathaniel I Levying LSC PRO, KB 33/1/5/68v 1715 rebellion 
  Anderton, Hugh I         
  Barlow, Arthur I         
  Bleasdale, John I         
  Bolton, William I         
  Brockkoles, William I         
1716 Banks, Edward I Levying LSC PRO, KB 33/1/5/68v 1715 rebellion 
  Barton, Hugh I         
  Clayton, William I         
  Cooper, James I         
  Cooper, Robert I         
  Fidler, John I         
  Fidler, Joseph I         
1716 Birches, Thomas I Levying LSC PRO, KB 33/1/5/68v 1715 rebellion 
  Daniel, John I         
  Daniel, Robert I         
  Dogheda, James I         
  Trapps, Ralph I         
  Wareing, Thomas I         
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1716 Troutbeck, William I Levying LSC PRO, KB 33/1/5/69 1715 rebellion 
  Walker, Robert I         
  Walmesley, Richard I         
  Wyke, John I         

1716 Kellett, Robert I Levying LSC PRO, KB 33/1/5/69 1715 rebellion 
1716 Bryers, Alexander I Levying LSC PRO, KB 33/1/5/69 1715 rebellion 
  Davies, Richard I         
  Hoghton, Robert I         
  Hoghton, William I         
  Traps, Ch. I         
  Waddesworth, Robert I         
1716 Rigbye, Joseph I  Levying LSC PRO, KB 33/1/5/69 1715 rebellion 
  Scaresbrick, Robert O, I         
  Sharrock, Lawrence I         
  Sheisbane, Richard I         
  Shuttleworth, William I         
  Singleton, James I         
  Stanley, Thomas I         
1716 Darwen, Thomas I  Levying LSC PRO, KB 33/1/5/69 1715 rebellion 
  Eccleston, Ch. I         
  Gartside (?), James I         
  Gregson, John O, I         
  Hodgkinson, Luke I         
  Holland, Richard I         
  Hothersall, John I         
1716 Coor, Edward I  Levying LSC PRO, KB 33/1/5/69 1715 rebellion 
  Hodgkinson, Henry I         
  Jackson, John Jr. I         
  Kitching, John I         
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  Langdale, John I         
  Leigh, Francis I         
  Newsham (?), Henry I         
1716 Barlow, Thomas I  Levying LSC PRO, KB 33/1/5/69 1715 rebellion 
  Barrow, John I         
  Beswicke, Edward I         
  Brierly, Thomas I         
  Brockholes, John Jr. I         
1716 Coope, Richard I  Levying LSC PRO, KB 33/1/5/69v 1715 rebellion 
  Cooper, Henry I         
  Cowling, George I         
  Cowling, Richard I         
  Dickenson, Roger I         
  Duckworth, Edward I         
  Eaton, James I         

1716 Barrow, Edward I Levying LSC PRO, KB 33/1/5/69v 1715 rebellion 
1716 Abbot, Richare I  Levying LSC PRO, KB 33/1/5/69v 1715 rebellion 
  Ward, William I          
1716 Gascoigne, Richard I, C, E Levying MSC Lenman, 161; 1715 rebellion 
  Mackintosh, William I     PRO, KB 33/1/5/71v;   
  Menzies, Alexander  I, C      PRO, KB 33/1/5/93v, 96v,    
  Oxburgh, Henry I, C, E     97v; see also    
  Robertson, John I     PRO, KB 33/1/5/70   
1716 Blaire, John I, C  Levying MSC On John Hall, also see 1715 rebellion 
  Butler, Richard I, C     The Speech of John Hall   
  Hall, John   I, C, E     Esquire in British Library    
  Mackintosh, Lachlan I, C     Pamphlet, Miscellaneous   
  Mackintosh, Lachlan I     Sheets;   
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  Talbott, Robert I, C     PRO KB 33/1/5/94, 97v,    
  Wogan, Charles I     98v, 104; see also    
  Wogan, Nicholas I, C     PRO, KB 33/1/5/70v   
1716 Errington, Thomas I, C Levying MSC PRO KB, 33/1/5/95, 98v,  1715 rebellion 
  Hodgson, Philip I, C     103v; see also   
  Ratcliffe, Charles I, C     PRO, 33/1/5/70   
  Robertson, Donald I, C         
  Thornton, John I, C         
  Widdrington, Charles I, C         
  Widdrington, Peregrine I, C         

1716 Robertson, John I Levying MSC PRO, 33/1/5/70 1715 rebellion 
1716 Mackintosh, Angus I Levying MSC PRO, KB 33/1/5/71; 1715 rebellion 
  Mackintosh, Duncan I, C     PRO, KB 33/1/5/95v, 100,    
  Mackintosh, John I     101v, 103v   
  Mackintosh, William I, A         
  Macqueen, James I         
  Macrudder, Alexander I, C         
  Shaw, Robert I         
  Swinburne, James I, C         
  Swinburne, Edward  I, C         
1716 Anderton, Francis I, C Levying MSC PRO, KB 33/1/5/99, 100,   1715 rebellion 
  Blair, Patrick I, C     102, 103v; see also    
  Butler, Archibald I, C, F     PRO, KB 33/1/5/70,    
  Carnegy, John I, C     70v, 71v, 72   
  Grierson, William I, C         
  Hamilton, Basil I, C, F         
  Nairn, John I, C         
  Robertson, James I, C         
  Seaton, George I, C         



 

 

363

  Shaftoe, William I, C         
  Stuart, John I, C         
1716 Dalziel, James I, C Levying MSC PRO, KB 33/1/5/100v, 101, 1715 rebellion 
  Gibson, George I, C     102, 103; KB33/1/5/70v,    
  Howard, Edward I     71v   
  Menzies, James I         
  Pitcairn, Andrew I, C         
  Ramsey, James I, C         
  Shaftoe, John I, C         
1716 Standish, Ralph I, C Levying MSC PRO, KB 33/1/5/71; 1715 rebellion 
          PRO, KB 33/1/5/101, 102v   
1716 Cassie, Andrew I, C Levying MSC PRO, KB 33/1/5/71; 1715 rebellion 
  Cornwall, James I, C     PRO, KB 33/1/5/101v   
  Riddell, Thomas I, C         

1716 Talbott, John I Levying MSC PRO, KB 33/1/5/70v 1715 rebellion 

1716 Forster, Thomas I Levying MSC PRO, KB 33/1/5/71 1715 rebellion 

1716 Drummond, David I Levying MSC PRO, KB 33/1/5/71v 1715 rebellion 

1716 Burnet, Alexander       PRO, KB 33/1/5/72 1715 rebellion 
1716 Douglas, Patrick I, C Levying SSC PRO, KB 33/1/5/112v,  1715 rebellion 
  Douglas, William I, C     114v, 116, 117v   
  Ferquarson, Francis I, A         
  Ferquarson, John I         
  Home, James I, C         
  Innes, John I         
  Maclean, Lachlan I, C         
  Scrimzeor, John I, C         
  Skeen, James I, C         
1716 Dalton, John I, C Levying SSC PRO, KB 33/1/5/113,  1715 rebellion 
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  Hesketh, Cuthbert I, C     115v, 116   
  Hesketh, Gabriel I, C         
  Hodgson, Albert I, C         
  Layburne, John I, C         
  Tildesley, Edward I         
  Townley, Richard I         
  Tunstall, William I, C         
  Walton, Thomas I, C         
1716 Balfour, James I, C Levying SSC PRO, KB 33/1/5/116v, 117, 1715 rebellion 
  Home, Alexander I     117v   
  Home, George, Jr. I, C         
  Home, George, Sr. I, C         
  Winraham?, John I, C         
1716 Carruthers, Robert I  Levying SSC PRO, KB 33/1/5/118 1715 rebellion 
  Craw, Alexander I         
  Cunningham, John I         
  Grierson, Gilbert I         
  Maxwell, William I         
  Murray, Alexander I         
  Scott, Walter? I         
  Scott, William I         
  Winraham, George I         
1716 Paul, William I, C, E     Steffen, 443; Lenman, 161; 1715 rebellion 
          PRO, KB 33/1/5/99,    
          101v, 102   
1716 James Earl of Dewentwater Im, C, E Compassing, levying P State Trials, 15: 761-806 1715 rebellion 
  William Lord Widdrington Im, C, F (25 Edw. 3)   , 831 Nithisdale  
  William Earl of Nithisdale Im, C, F       escaped; 
  Robert Earl of Carnwath Im, C, F       Widdrington,  
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  William Viscount Kenmure Im, C, E       Carnwath 
  William Lord Nairn Im, C, F       and Nairn were 
            pardoned. 
1716 George Earl of Winton Im, C, F Compassing, levying P State Trials, 15: 805-898  1715 rebellion 
      (25 Edw. 3)     Escaped. 
1716 Robert Lord Burleigh At, C   P NAS, GD 26/8/145 1715 rebellion 
  Campbell, Colin of            
  Glendarowl At, C         
  Campbell, Robert, alias           
  McGrigor, commonly            
  called Rob Roy At, C         
  Camron, John At, C         
  Chisholm, Roderick At, C         
  Clephane, Major William At, C         
  Drummond, James At, C         
  Kenneth Lord Duffus At, C         
  Farquharson, Alexander At, C         
  Gordon, Major-General           
  Thomas At, C         
  Graham, William           
  Grant, John At, C         
  Hamilton, Lieutenant-           
  Hay, Colonel John At, C         
  General George           
  James Earl of Linlithgow At, C         
  James Viscount of Kilsyth At, C         
  James Viscount of           
  Kingston At, C         
  Mackdonald, Alexander           
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  of Glencoe At, C         
  Mackdonald, Alexander           
  of Glengary At, C         
  Mackdonald, Sir Donald At, C         
  Mackdonald, Ronald At, C         
  Mackenzie, Alexander of           
  Applecross At, C         
  Mackenzie, Alexander of           
  Dachmaluach At, C         
  Mackenzie, Alexander of           
  Fraserdale At, C         
  Mackenzie, Donald At, C         
  Mackenzie, George of            
  Ballamukie At, C         
  Mackenzie, George, son           
  of Delvin At, C         
  Mackenzie, John of            
  Avach At, C         
  Mackenzie, Sir John of           
  Cowll At, C         
  Mackenzie, Roderick At, C         
  Mackra, John At, C         
  Malcolm, James At, C         
  John Earl of Mar At, C         
  George Earl of Marshal At, C         
  McDougal, John At, C         
  McKinnin, John At, C         
  Murray, William At, C         
  Ogilvy, James At, C         
  Oliphant, John At, C         
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  James Earl of Panmuir At, C         
  Paterson, Sir Hugh At, C         
  Preston, Sir John At, C         
  Robertson, Alexander At, C         
  Ross, Hugh At, C         
  William Earl of Seaforth At, C         
  Sinclair, John At, C         
  James Earl of Southesque At, C         
  Stewart, John At, C         
  Stewart, Robert At, C         
  Sutherland, William At, C         
  Threepland?, Sir David At, C         
  Walkingshaw, John At, C         

1716 Mackintosh, Brigadier At, C   P NAS, GD 26/8/145 1715 rebellion 
1718 Shepard, James I, C Compassing OB The Case of James  British Library- 
          Shepard, Who was Tryals, Speeches,  
          Condemned at the Old  Confessions 
          Bailey…   

  SCOTLAND           
1661 Archibald, Marquis of  I, C, E Acts protecting prerogative: P Brown, 2: 390; Regicide 
  Argyle   Act 3, Par 5, J1; Act 1, J6, etc.   State Trials, 5: 1369-1516   
      Acts against rising in arms:       
      1449, c. 12; Act 75, Par 9, Mar.       
      Impugning Par: 1584, c. 3       
      Fire raising: 1526, c. 10;       
      1567, c. 40       
      Murder under trust: 1587,        
      c. 34       
      1424, c. 15; 1592, c. 65       
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      Invocation of common law       
      that abetters of anyone who        
      plans to lay violent hands on       
      king or to kill him are traitors       
1661 Guthrie, James I, C, E 1584, c. 2 (W) P Brown, 2: 390;  APS, v. vii, Covenanter 
          app., 34-60, 74-5   
1661 Dundas, William IA, C 1424, c. 3; 1449, c. 12; P Brown, 2: 390 Covenanter 
  Home, John of Kello IA, C Act 75, Par 9, Mary    APS, v. vii, app., 7-11,    
  Johnstone, Archibald IA, C, E     69-70   
1661 Govan, William IA, C, E Deserted his position in the P Brown, 2: 390; Covenanter 
      army and went over to enemy   APS, v. vii , app.,  75   
1661 Swinton, John IA, C 1449, c. 12; Act 75, Par 9,   APS, v. vii, app., 82-4   
      Mary; 1584, c. 3; 1592, c. 65 P     
1666 Arnot, Capt. Andrew   C, E     NAS, JC 49/6   
  other C, E         
  other C, E         
  other C, E         
  other C, E         
  other C, E         
  other C, E         
  other C, E         
  other C, E         
  other C, E         

1666 Arnot, Samuel       State Trials, 11: 56-8, 68 1666 rebellion 

1666 Mitchell, James C, E     State Trials, 11: 68 1666 rebellion 
1666 Robertson, Alexander C     NAS, JC 49/6   
  Other C         
  Other C         
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  Other C         
  Other C         
1666 McKell, Hugh  T, C, E     Brown, 2: 399 1666 rebellion 
  Neilson, John T, C, E     NAS, JC 49/6   
  other C, E     McCowan, 69   
  other C, E         
  other C, E         
  other C, E         
  other C, E         
  other C, E         
  other C, E         
  other C, E         
1667 Lermonth, Joseph IA, C Treasonable rising in arms  J NAS, JC 49/6; 1666 rebellion 
  Listoun, Patrick IA, C and accession to rebellion   APS, vol. vii,  562    
  Listoun, William IA, C     (1669, c. 17)   
  Mcclellane, --- of Barscobe IA, C         
  Porterfield, William IA, C         
  Smith, James IA, C         
  Wallace, Col. James IA, C         
  Welsh, John IA, C         
1667 Caldwell, --- IA, C Treasonable rising in arms  J State Trials, 10: 1049,  1666 rebellion 
  Crookshanks, John IA, C and accession to rebellion   1060n; APS, v. vii, 562   
  Cuninghame, John  IA, C         
  Guthrie, John IA, C         
  Ker, Robert  IA, C         
  Maxwell, John IA, C         
  Mcclellan, --- of  IA, C         
  Belmagachan IA, C         
  Mcnaught, Patrick IA, C         



 

 

370

  Muir, William IA, C         
  Pedan, Alexander IA, C         
  Porterfield, Alexander IA, C         
  Semple, Gabriel IA, C         
  Veitch, William IA, C         
1680 Both or Bath, John of            
  Whyteside IA, C     NAS, JC 49/6   
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
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  Other IA, C         
  Other IA, C         
  Other IA, C         
  Other IA, C         
1680 Hackstoun, David Laird I, C, E 1584, c. 2; 1584, c. 3?; J  State Trials, 10: 791-850 *Murder of the  
  of Rathillet   1661, c. 13; 1662, c. 12;     Archbishop of St.  
      sacrilegious murder*      Andrew's 
            1679 rebellion 
1680 Skene, James I, C, E? Accessary to rebellion; J  State Trials, 8: 123-4 1679 rebellion 
      maintaining lawfulness of       
      rebellion (W)       
1680 Potter, Archibald C, E     NAS, JC 49/6   
  Potter, John C, E         
1680 Marshall, Edward of  IA, C     NAS, JC 49/6 Forfeit along with 
  Racmuir ?         John Welsh  
            (see 1666) 
1680 Dunbar, Patrick CL, IA, C 1424, c. 3; 1424, c. 15; J  State Trials, 11: 45-64 1679 rebellion 
  Ferguson, William CL, IA, C 1449, c. 3; 1449, c. 12?;       
  Gordon, Alexander of    1592, c. 65;1661, c. 13       
  Earlstoun CL, IA, C         
  Gordon, James of                 
  Craishley CL, IA, C         
  Gordon, William of            
  Culvenan CL, IA, C         
  Gordon, William of            
  Earlstoun CL, IA, C         
  McGhie, -- CL, C          
1680 Bargeny, Lord John I, F 1449, c. 12; 1592, c. 65; J  State Trials, 11: 65-76 1679 rebellion 
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    I, F 1662, c. 12 (W)       
1680 Alison, Isobel I, C, E Hearing preaching at field   State Trials, 10: 851n-   
  Harvey, Marian I, C, E conventicles; harboring   855n   
      traitors; owning treasonable       
      declarations; refusing to        
      recognize king's authority;        
      claiming murder of Arch-       
      bishop of St. Andrew's was       
      lawful (W)       

1681 Earl of Argyle I, C, F 1584, c. 3 (W) J State Trials, 8: 843-990 Escaped 
1681 Ferguson, Robert I, C 1424, c. 3; 1424, c. 15;1449, J  State Trials, 10: 725-792 1679 rebellion 
  Spreull, John I, T, A c. 3; 1449, c. 12; 1592, c. 65;       
      1661, c. 13       
      Rising, joining with,       
      supplying rebels;       
      treasonable expressions       
      (W)       
1681 Boig, James I, C, E 1584, c. 2; 1661, c. 13; J State Trials, 10: 849-920 1679 rebellion 
  Cargill, Donald I, C, E 1661, c. 22; 1661, c. 12;       
  Cuthill, William I, C, E treasonable burning of acts       
  Smith, Walter* I, C, E of Parliament; treasonable      *Threatened with  
  Thompson, William I, C, E quartering; refusal to answer     torture 
      Council questions is labelled       
      treasonable; owning treason-       
      able ideas; declining king's       
      authority (W)       
1681 Murray, John I, C, F Coming armed to field   State Trials, 10: 856n 1679 rebellion 
      conventicle; refusing to own       
      king's authority;       
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      refused to judge Archbishop's       
      killers; owned treasonable       
      declarations ; armed       
      rebellion (W)       
1681 Millar, Christopher I, C, E Armed rebellion; saying it is   State Trials, 10: 856n- 1679 rebellion 
      lawful to rise in arms vs. king   857n   
      on behalf of Covenant (W)       
1681 Gongar, William I, C, E Armed rebellion; refusing to    The Late Speech and  1679 rebellion 
  Sangster, Robert I, C, E take bond; owning Cargill's    Testimony of William    
      excommunication of king;    Gogor,One of the Three…   
      saying it is lawful to kill   State Trials, 10: 857n;   
      king's servants; disowning   Nas, JC 49/6   
      king's authority (W)       
1681 Farrie I, C, E Calling king tyrant; declining   Fountainhall, 1: 158-9; 1679 rebellion? 
  Forman I, C, E king and Duke of York;    State Trials, 10: 877n-   
  Garnock I, C, E Forman had knife inscribed   878n   
  Lapsley I, C, E with word that said it was       
  Russell I, C, E intended for the killing of       
  Stewart I, F tyrants  (W)       
1681 Aikenhead, James CL, C 1424, c. 3; 1424, c. 15; J State Trials, 11: 245-298 1679 rebellion 
  Alstouns, James I, F 1449, c. 3; 1449, c. 12     Those designated 
  Alstouns, Thomas I, F 1592, c. 65; 1661, c. 13 (W)     in their processes 
  Anderson, Alexander CL, IA, C       with criminal  
  Balyie, Alexander CL, I, A       letters 
  Bannatyne, James I       were actually  
  Black, Robert I       declared fugitives 
  Blackwell, Isack CL, IA, C       and escheated 
  Boswell, Henry I       of their movables. 
  Brown, Alexander I, F         
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  Brown, John CL, I, A         
  Brownlie, Thomas CL, C         
  Buckle, John CL, I, A         
  Carnduff, John CL, IA, C         
  Catherhead, John CL, C         
  Cleiland, Archibald I         
  Cochran, John of Chappell CL, I, A         
  Cochran, John of Craig CL, IA, C         
  Corse, Alexander CL, I, A         
  Corse, James CL, I, A         
  Corse, John CL, I, F         
  Corse, Robert CL, C         
  Craig, Thomas CL, IA, C         
  Cunningham, James CL, IA, C         
  Dick, William CL, I, A         
  Donaldson, Walter CL, C         
  Dycks, James CL, IA, C         
  Dycks, James CL, C         
  Dycks, William CL, C         
  Easton, John CL, IA, C         
  Ferguson, William CL, IA, C         
  Falconar, William CL, IA, C         
  Fleyming, Robert CL, IA, C         
  Frame, Robert I, F         
  Gibson, David IA, C         
  Gilmour, Robert I, F         
  Gilmour, William I, F         
  Goodwin, Robert CL, IA, C         
  Govan, John CL, C         
  Grainger, John CL, C         
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  Gray, James of Berrieknowe CL, I, A         
  Gray, James CL, I, A         
  Gray, John CL, I, A         
  Greinsheills, Luke CL, I, A         
  Haddock, John CL, C         
  Haddowe, John CL, IA, C         
  Haddowe, Robert CL, I, A         
  Hamilton, Gavin of Hill CL, IA, C         
  Hamilton, James or John           
  of Stonehall I, F         
  Hamilton, James I         
  Hamilton, John CL, IA, C         
  Hinselwood, Thomas CL, I, A         
  Holmes, John I         
  Hutchieson, John CL, I, A         
  Inglis, Thomas CL, IA, C         
  Jack, John CL, IA, C         
  Ker, Hugh of Bowehouse CL, I, A         
  Ker, Hugh CL, I, A         
  Lauchlan, Thomas CL, IA, C         
  Laurie, James CL, IA, C         
  Leper, Thomas of Feildhd. CL, C         
  Lindesay, David I         
  Line, Thomas CL, IA, C         
  Lockhart, James I         
  Lockhart, Robert CL, IA, C         
  Marshall, John I, A         
  McQuharrie, James CL, I, A         
  Meik, James I         
  Meikle, Richard CL, C         
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  Millar, John CL, IA, C         
  Muirhead, George I         
  Muirhead, James of  I         
  Breidisholme I         
  Muirhead, James of Lanerk I, A         
  Murray, Alexander I         
  Nimmo, John I         
  Padzean, William CL, IA, C         
  Park, James CL, I, A         
  Park, William CL, I, A         
  Paterson, John CL, IA, C         
  Patton, Thomas CL, IA, C         
  Pillans, Thomas CL, IA, C         
  Prentise, Archibald I         
  Pumphray, John CL, IA, C         
  Rae, James CL, I, A         
  Reid, James CL, I, A         
  Riddell, William CL, IA, C         
  Robertson, David I, F         
  Robertson, George elder CL, I, A         
  Robertson, George younger CL, I, A         
  Robertson, John I         
  Robertson, Thomas CL, C         
  Russill, John CL, C         
  Russill, Rob of Windiedge I         
  Scott, John elder           
  of Kenmuir I, F         
  Scott, John younger (K) CL, C         
  Scott, John elder           
  of Udingstoun I, A         
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  Scott, John younger (U) CL, I, A         
  Semple, Gavin CL         
  Semple, James I, C, F         
  Semple, John CL, IA, C         
  Somervaill, Hugh CL, I, A         
  Somervaill, Robert CL, C         
  Spreull, John of Glasgow I, F         
  Steill, John of Windhill CL, IA, C         
  Steill, John CL, IA, C         
  Steill, Robert CL, C         
  Steiven, Robert CL, IA, C         
  Symson, Archibald CL, IA, C         
  Tarbet, Arthur CL, IA, C         
  Thomson, John of            
  Garnquhen CL, I         
  Thomson, John I         
  Twedale, William I, F         
  Walker, James I, F         
  Wallace, William I, A         
  Wardroper, Alexander I         
  Wardroper, John I         
  Wardroper, William CL, I, A         
  Watt, John CL, C         
  Weatherspoon, Gavin CL, IA, C         
  Weir, David I, F         
  Weir, Gideon CL, IA, C         
  Weir, James CL, IA, C         
  Weir, John CL, C         
  Whitlawe, John CL, IA, C         
  Whytt, David IA, C         
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  Whytt, James CL, IA, C         
  Whytt, John CL, IA, C         
  Whytt, John of Stockbridge CL, C         
  Wilkie, John CL, I, A         
  Williamson, John of Holl I, F         
  Williamson, John  I, F         
  Wilson, James I         
  Wilson, John CL, IA, C         
  Wilson, John of Highflett CL, IA, C         
  Wood, Gavin CL, C         
  Young, James I, F         
1681 Cochran, William I, C, E Armed rebellion; disowning J  State Trials, 10: 879n; 1679 rebellion 
  Findley (Finlay), John I, C, E king's authority; calling king   State Trials, 11: 911n-   
  Robertson, James I, C, E a tyrant (W)   914n   
1682 Hume, Alexander Jr., of  I, C, E Rebellion J State Trials, 11: 915-17n; Indicted, diet 
  Home       NAS, JC 49/6 deserted and  
            indicted again. 
1682 Arnot, Samuel CL, IA, C 1424, c. 3; 1424, c. 15; J  State Trials, 11: 909-948 1679 rebellion 
  Brown, John CL, IA, C 1449, c. 3; 1592, c. 65;     William Grierson's 
  Cairnes, Alexander I, F 1661, c. 13 (W)     charges: 
  Crichtone, Thomas CL, IA, C Some for abetting.     1424, c. 3; 1424,  
  Ferguson, James I       c. 15; 1449, c. 12; 
  Ferguson, Patrick I, F       Act 9, Par 12, J2; 
  Fullertoun, --- of Senwick IA, C       1592, c. 65; 
  Gordon, George CL, IA, C       1661, c. 13 (W) 
  Grierson, Samuel IA, C       Samuel Grierson's 
  Grierson, William IA, C       charges: 
  Halliday, --- of Mayfield CL, IA, C       Abetting and  
  Hay, ---  of Ariellane CL, IA, C       1661, c. 13 
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  Hunter, Alexander CL, IA, C         
  Kennedy, --- of Knockallen CL, C         
  Martyne, Andrew CL, IA, C         
  Martyne, William I         
  Maxwell, Hugh I         
  McCulloch, Henry CL, IA, C         
  McCulloch, William I         
  McKie, Alexander I, C         
  McKie, Anthony I, C         
  McNaught, Alexander IA, C         
  McNaught, John I, F         
  Thomsone, William CL, C         
  Vernor, Thomas CL, IA, C         
  Welsh, James CL, IA, C         
1683 Lowrie/Weir of Blackwood I, C, E? 1424, c. 3: 1424, c. 15;  J State Trials, 9: 1021-1054;   
      1449, c. 3; 1455, c. 3?;   Burnet, History, 2: 320-2   
      1540, c. 14; 1592, c. 65       
      (Con)       
1683 Balfour, John of Kinloch IA, C Some allegedly involved in  J  State Trials, 11, 992n-   
  Hamilton, Robert of    1679 rebellion; some    994n   
  Preston IA, C accused of intercommoning   James Stewart was    
  Hog, John CL, C with traitors; owning the    indicted here and again   
  Langlands, Robert CL, C Covenant; praying publicly   in 1685.   He is included    
  Russel, John of Kettle CL, C for success of Holland in war   in the 1685 information.   
  Smith, --- CL, C vs. England.  Treasonable   He was forfeit in    
      writings  (W)   absentia.   
1684 Baillie, Robert of  I, C, E 1424, c. 3; 1424, c. 15; 1592, J  State Trials, 10: 647-724   
  Jerviswood   c. 65; 1661, c. 13?; 1662,        
      c. 12; 1681, c. 2       
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1684 Porterfield, John I, C 1424, c. 3; 1449, c. 3;  J  State Trials, 10: 1045-1066 1679 rebellion 
      1449, c. 12; 1540, c. 14;        
      1592, c. 65; 1661, c. 13       

1679-84 Holme, George CL, C     State Trials, 10: 1049 1679 rebellion 
1684 Campbell, Sir Hugh of  I, A, C Abetting primarily- J  Fountainhall, 1: 286 He was in trouble 
  Cesnock   1424, c. 3; 1424, c. 15 (ST   State Trials, 10: 919-988, again in 1685  
      has this as an act of James   ,975 because he and  
      5, but it is incorrect based on     his brother were  
      wording; 1449, c. 3; 1540,      forfeit.  1679 
      c. 14, 1592, c. 65 (W)     rebellion. 
1684 Cochrane, Sir John CL, C 1424, c. 3; 1424, c. 15; J State Trials, 10: 989-1046   
  of Ochiltree   1540, c. 14; 1584, c. 2;       
  Cochrane, John, his son CL, IA, C 1592, c. 65; 1661, c. 13;       
  James, Earl of Loudoun CL, C 1662, c. 12       
  George, Lord Melville CL, C, F         
1684 Semple, John I, T, C, E Owning or refusing to disown J  Fountainhall, 1: 313-14; Covenanters 
  Thomson, Gabriel I, C, E a treasonable proclamation   NAS, JC 39/49/1-5, 7, 8;    
  Watt, John I, C, E (W)   State Trials, 11: 949-986   
1684 Campbell, John of SP, C Refusing to disown  PC Wodrow in    
  Overmoor   treasonable declaration (W)   State Trials, 11: 959-60n   
  Hodge, John of Glasgow SP, C         
  Niven, William SP, C, Tr         
  Russell, John SP, C         
  Russell, Peter SP, C         
  Tennant, James  SP, C         
1684 Cuningham, Patrick I, F Owning or refusing to disown J  Wodrow in    
  Glover, James I, F treasonable declaration (W)   State Trials, 11: 979-86n   
  Graham, James I, C, E         



 

 

381

  Heriot, Alexander I, F         
  Jackson, George I, T, C, E         
  Kirkwood, James I, F         
  Robertson, Thomas I, C, E         
  Vallange, Alexander I, F         
  Watt, John  I, F         
  Wood, Thomas I, C, E         
1684 Mcilvie, John I, C 1661, c.13; 1662, c.12; J  NAS, JC 39/50/1,2, 5-7 1679 rebellion, etc.
  McKie?, John I, C Rising in arms, refusing to       
  Nicol, James I, C, E? disown Covenant, refusing to       
  Thomson, Gabriel ? I, C own king's authority, refusing       
  Thorn, Robert I, C  to disown rising in arms, etc.       
  Young, William I, C, E? (W)       
1684 Lawson, James I, C 1424, c. 3; 1661, c.22; 1662, J NAS, JC 39/51/1, 2, 4-6 1679 rebellion, etc.
  Wood, Alexander I, C, E? c. 12 (W)       
1684 Clerk, Andrew I, C, E 1424, c. 3; 1449, c. 3; 1455, J NAS, JC 39/53/1, 2, 4-7 1679 rebellion, etc.
  Harkness, Thomas I, C, E c. 3; 1540, c. 14; 1592, c. 65;       
  McEwan, Samuel I, C, E 1661, c. 13; 1662, c. 12        
      (W)       
1684/6 Weir, John I, F 1424, c. 3; 1424, c. 15; 1449, J  NAS, JC 39/54/1-11, 13, 15 1679 rebellion 
      c. 12; 1540, c. 14; 1592,        
      c. 65; probably 1661, c. 22       
? Kemp or Kempt, John       NAS, JC 39/54/4 Traitors with  
  Lockhart, Robert         whom John Weir  
  Moffat, Alexander         allegedly 
  Weir, Williiam         conversed.  Also  
            includes John 
            Welsh, listed 
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            elsewhere. 
1684 Hutchinson, John C     NAS, JC 49/6   
1684 Jackson, George C, E     NAS, JC 49/6   
  other C, E         
  other C, E         
  other C, E         
  other C, E         
1685 Campbell, Sir George C     State Trials, 10: 975   
  of Cesnock           
1685 Walter Earl of Tarras I, C 1424, c. 3; 1424, c. 15;  J  State Trials, 10: 1065-1080 Rye House Plot 
      1449, c. 3; Act 9, Par 12, J2;        
      1540, c. 14; 1592, c. 65;       
      1661, c. 13; 1662, c. 12;       
      1681, c. 2        
1685 Bryce, John SP, C, E Disowning king, adhering to   Woodrow in    
  Gillies, Peter SP, C, E covenant, approving armed   State Trials, 10: 848n-   
      rising in arms, etc. (W)    850n   
1685 Dalrymple, Sir James of    Probably 1424, c. 3; probably J  NAS, JC 39/66/1, 2 1679 rebellion, etc.
  Stair I  1424, c. 15; probably 1449,     For more on  
  Elliot, Gilbert I c. 3; 1540, c. 14; 1592, c. 65;     Dalrymple see a 
  Ferguson, Robert I 1661, c. 13      further indictment 
  Montgomery, --- I       below.  Also, see 
  Scott, Sir William I       below for traitors 
            he aided. 
1685 Miller, Robert C, E Own or refuse to disown J  NAS, JC 49/6; JC 39/68/1-7 1679 rebellion, etc.
  Pollock, Robert C, E treasonable declaration;        
  I?   1662, c. 12 (W)       
1685 Kennedy, John IA  1424, c. 3; 1424, c. 15; 1449, J  NAS, JC 49/6; JC 39/70/1- 1679 rebellion and 
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  Kennedy, Thomas IA, C c. 3; 1540, c. 14; 1592, c. 65;   5, 9-10, 15-18 later harboring  
  McMeeken, Gilbert IA 1661, c. 13      other rebels from  
            1679 
date? McMeeken, --- CL?, C     NAS, JC 39/70/2 1679 rebellion 

1685 Russell, John and others C     NAS, JC 49/6   
1685 Nisbet, John I, C, E  1592, c. 65; 1661, c. 13;  J  NAS, JC 49/6; JC 39/69/1-5 1666, 1679  
      treasonable declarations;     rebellions,  
      treasonable field conventicles;     etc.  Field  
      rebellion (W)     conventicles. 
1685 Marshall, Edward C     NAS, JC 49/6   
  Welsh, John C         
1685 Archer, Thomas I, C, E 1661, c. 13; 1662, c. 12; J Fountainhall, 1: 368; 1685 rebellion 
  Bryce, Mathew I, C, E 1685, c. 29? (W)   NAS JC 39/72; 39/76;    
  Campbell, Archibald I, C, E     39/77;   
  Cunningham, William I, C, Tr     State Trials, 11: 889-908   
  Jackson, William I, C, Tr         
  Law, David I, C, E         
  Muirhead, John I, C, Tr         
  Russell, Gavin I, C, E         
  Sheill, Alexander I         
  Stoddart, Thomas I, C, E         
  Stout, Edward I         
  Wilkieson, James I, C, E         
1685 Denholme, William of IA, C Denholme-receiving and J  State Trials, 11; 987-1004 1685 rebellion, etc.
  Westshiels   harboring rebels and traitors       
  Eliot, Gilbert IA, C Stewart-treasonable writings:       
  Stewart, James IA, C treasonably writing that Scots       
      were bound by Covenant, etc.       
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      to oppose king in defense of       
      religion, and keep him from        
      throne if he was not a        
      Protestant.  (W)       
      In general: dealings with        
      Argyle, a declared traitor.       
1685 Brown, Robert       State Trials, 11: 988 Notorious and  
  Couper, James         manifest 
  Cunningham, John         traitors.  
  Gray, Alexander          Denholme 
  Gray, Gilbert         of Westshiels 
  Marshall, John         was accused of  
  Meek, John         abetting them 
  Vansie, William         1679 rebellion, etc.
1685 Spence, William I, T, C 1592, c. 65; 1661, c. 13;   Burnet, History, 2: 417-18 Rye House Plot, 
  Stewart, David I, C 1661, c. 22; treasonable    State Trials, 11: 998-1002 1685 rebellion 
      declarations (W)       
1685 Ferguson, John IA 1424, c. 3; 1424, c. 15; 1449, J  NAS, JC 39/75/1 1679 rebellion 
  Martin, John IA c. 3; 1455, c. 3?; 1540, c. 14;       
      1592, c. 65; probably 1661,       
      c. 13 or c. 22       

1685 Rumbold, Richard I, C, E 1661, c. 13; 1662, c. 12 J State Trials, 11: 873-888 1685 rebellion 
1685 Dalrymple, Sir James IA, F 1424, c. 3; 1424, c. 15; J  The Duke of Monmouth Monmouth  
  Fletcher, Andrew of    1449, c. 3; 1455, c. 3; 1540,   was included here and already attainted   
  Saltoun IA, C c. 14; 1592, c. 65; 1661, c.    tried in absentia (or his  and executed 
      13; 1662, c. 12; 1681, c. 2;   family was) but he is listed in England/ 
      1685, c. 7.     in England under his 1685 rebellion 
          attainder, which provided   
          for his execution.   



 

 

385

          State Trials, 11: 1023-1104   
1670s Camron, Hugh       State Trials, 11; 1043-1048 Rebels and  
& 80s Camron, John       NAS, JC 39/66/2 traitors with   
  Camron, William         whom Sir 
  Cathcart, James         James Dalrymple  
  Dick, John          was accused 
  Dick, Quintian          of having  
  Hamiltoune, Alexander         dealings. 
  Hay of Arrieallan           
  Hunter, John           
  Hunter, Walter           
  Lennox, Alexander           
  McAdam, Quintian           
  McDowall of French           
  McLure, James           
  McOnquie, William           
  McNeish, John           
  Muire, Thomas           
  Pedezean, Alexander           
  Rosse, Alexander           
  Wallets, David           
  Wallets, John           
  Gordon, James           
  Gordon, William           
  Hunter, Alexander           
1685 Campbell, Archibald I, C 1661, c. 13; also 1592, c. 65 J  NAS, JC 39/82 1685 rebellion 
  Campbell, Charles I, C for John        
  Campbell, John I, C         
1685/6 Browne, Walter IA, A 1424, c. 3; 1424, c. 15; 1449, J  NAS, JC 39/83 1685 rebellion, etc.
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  Campbell, Alexander IA, C c. 3; 1455, c. 3; 1540, c. 14;       
  Campbell, Alexander of   1592, c. 65; 1661, c. 13;     According to 
  Ottar or Oban IA, C treasonable declarations (W)     NAS, 49/6, 
  Campbell, Alexander of         a Sir Duncan 
  Sonachane IA       Campbell of ? and 
  Campbell, Archibald of          about fifty others  
  Archtimore IA       of Argyleshire 
  Campbell, Archibald,           were escheated 
  brother of John of          and attainted in 
  Dargarchie IA       absentia. 
  Campbell, Archibald, son            
  of Lord Neil IA, C         
  Campbell, Archibald, son            
  of John of Kildalbine IA         
  Campbell, Colin of           
  Allangreig IA, C         
  Campbell, Donald, brother           
  of John of Dargarchie IA         
  Campbell, Donald of           
  Barbreck IA, C         
  Campbell, Dougall of           
  Anchtiharlish? IA         
  Campbell, Dougall of           
  Kilkerry IA, C         
  Campbell, Duncan of            
  Blairintibbert IA         
  Campbell, Sir Duncan of           
  Auchinbreck IA, C         
  Campbell, Duncan of            
  Canadale IA, C         
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  Campbell, Hugh, brother           
  of John of Dargarchie IA         
  Campbell, John of            
  Kildalbine? IA, C         
  Campbell, John of            
  Dargarchie IA, C         
  Campbell, John of Knap IA, C         
  Campbell, John of Melfort IA, C         
  Campbell, Neil of            
  Ennachan IA, C         
  Campbell, Patrick, alias           
  Black Patrick IA, C         
  Campbell, Robert, brother           
  of John of Dargarchie IA, C         
  Elphinstone, Robert IA, C         
  Fleming?, -- IA, A         
  Forrester, Alexander IA         
  Forrester, --  IA         
  Fullerton?, Capt. John IA, C         
  Gibson, John IA         
  Guthrie, John IA         
  Haistie or Haistings,           
  Alexander IA, C         
  Henderson Major IA, C         
  Henry or Hendrie,            
  Capt. John IA, C         
  Jameson, John IA, A         
  Ker, -- IA, C         
  Mcilbernock, Archibald IA, C         
  Mcilbernock, Donald IA         
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  Mciver, Iver IA, C         
  McKairter, Alexander IA, C         
  Mckerter, Patrick IA, C         
  Mcmillan, Alexander, heirs           
  of IA, C         
  Mcneill, Donald IA, C         
  McTavish, Dougall, heirs of IA, C         
  Nisbet, John  IA         
  Rodger, John IA, A         
  Wishart, George IA, C         
1685-7 Campbell, Angus of    1424, c. 3; 1424, c. 15; J  NAS, JC 39/86/1-4, 23, 32 *Appear on  
  Daltout IA, C 1449, c. 3; 1455, c. 3;    see also  another   
  Campbell, Archibald of    1540, c. 14; 1592, c. 65;   State Trials, 13: 787-818 indictment, 
  Dana *IA, C 1661, c. 13     but apparently  
  Campbell, Colin of          tried on this 
  Blairintibbert *IA, C       one.  See JC 39/83 
  Campbell, Donald of          1685 rebellion, etc.
  Belnabie *IA, C       According to  
  Campbell, Donald of          NAS, 49/6, a 
  Drumfine, son to Duncan IA, C       Duncan Campbell 
  Campbell, Donald of Oib IA, C       and a Colin 
  Campbell, Duncan of         Campbell were 
  Culgarth IA, C       convicted and 
  Campbell, Duncan of          executed.  The 
  Drumfine IA, C       date given is 18 
  Campbell, John of Ulva IA, C       January 1686.  
  McLauchlan, Allan of          They are listed 
  Dunade IA, C       as father and 
  McLauchlan, Angus IA, C       son.  They are  
            likely the  
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            Campbells of  
            Allangrieg in  
            State Trials, 
            13:806 
1686 Boyd, Robert I  1424, c. 3; 1424, c. 15; 1449, J  NAS, JC 39/92 1679 rebellion 
      c. 3; 1455, c. 3; 1540, c. 14;       
      1592, c. 65; 1661, c. 13       
1687 Barbour, Umphray of Bisk I, A 1424, c. 3; 1424, c. 15;  J  State Trials, 12: 523-568 1679 rebellion 
  Cadwell, John of Bisk I, A Act 14, Par 12, J2; 1540, c.       
  Cadwell, John of Hall of    14; 1592, c. 65; 1661, c. 13       
  Beltrees I, A         
  Cadwell, Thomas of            
  Beltrees I, A         
  Cadwell, William of            
  Brunthill I, A         
  Cadwell, William of           
  Glendarloch I, A         
  Cadwell, William of Meikle           
  Govan I, A         
  Clerk, Alexander of Meikle           
  Govan I, A         
  King, John, elder of Meikle           
  Govan I, A         
  King, John, younger of            
  Meikle Govan I, A         
  King, Robert of Glenhead I, A         
  Love, John, elder of Little            
  Govan IA, A         
  Love, John, younger of            
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  Little Govan I, A         
  Orr, John of Beltrees I, A         
  Orr, William of Bisk I, A         
  Orre, Robert of Beltree            
  Muir I, A         
  Orre, Robert of Beltrees  I, A         
  Pattisone, John, elder of            
  Lochsyde I, A         
  Robieson, James of            
  Wardzett I, A         
  Robiesone, Andrew of            
  Trees I, A         
  Smith, David of Glenhead I, A         
  Wilsone, James of            
  Mosshead I         
1687 Boyle, James I, C, E Act 1, Par 18, J6; Act 3, Par J  NAS, JC 49/6; JC 39/97/1,  1679 rebellion, etc.
      1, C1; 1661, c. 13; 1662,   2, 7, 9, 10   
      c. 12; 1681, c. 2; not disown-       
      ing treasonable declaration;       
      1685, c. 5; consorting with       
      denounced traitors (Renwick);       
      attended conventicles, but        
      they are not labeled treason       
      here.  (W)       
1687 Anderson, John I, C 1661, c. 13; 1662, c. 12 (W) J  NAS, JC 39/98/7, 9-11 Words spoken  
            among friends 
1687 Carshill, James I, A 1424, c. 3; 1424, c. 15;  J  NAS, JC 39/100/1, 4-7 Smith convicted  
  Smith, Hugh I, T, C 1449, c. 3; 1455, c. 3; 1540,     on refusing to  
  Vallance, John I, A c. 14; 1592, c. 65; 1661,      promise not  
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      c. 13; 1662, c. 12; 1685,       to rise in arms and 
      c. 29; treasonable     refusing to assert  
      conventicles (W)     king's prerogative 

  Campbell, Thomas       NAS, JC 39/101/1   
1687 Campbell, Alexander of   1424, c. 3; 1424, c. 15; J  NAS, JC 49/6; JC 39/88 1685 rebellion 
  Sonachan? C 1449, c. 3; 1455, c. 3; 1540,       
  Campbell, John of    14; 1592, c. 65; 1661, c. 13       
  Actarich C         
  Lamount, Alexander C         
  Mcilmun, Alexander C         
  Mcphun, Archibald C         
  Mcphun, John C         
1687 Burnet, Gilbert O, C 1424, c. 3; 1424, c. 15;   State Trials, 11: 1103-    
          1124; Burnet, History,    
      1592, c. 65; 1662, c. 12* (W)   3 : 194-6, 199.   
1688 Stansfield, Philip I, C, E 1587, c. 34 and  J State Trials, 11: 1371- Accused of 
      Act 23, Sess 1, Par 2, C2-   1420; NAS, JC 49/6 murdering his  
      murder under trust=treason;     father. 
      Compassing, 1662, c.12 (W)       
1688 Renwick, James I, C, E Prerogative statutes, 1584,  J  State Trials, 12: 570-586  Use of  
      c. 2; 1662, c. 12; 1681, c. 2   NAS, JC 49/6 construction 
      (W)     on 1606, c. 1  
1689 Cameron, Sir Ewan of  CL, C 1424, c. 3; 1424, c. 15; P  State Trials, 13: 817-832  1689 Jacobites 
  Cameron, ---, his son CL, C 1449, c. 3; 1592, c. 65-       
` Cannon, Col Alexander  CL, C rising in arms       
  Cleland, John of Fashen CL, C         
  Crawford, James CL, C         
  Crawford, William CL, C         
  James, Earl of Dumferling CL, C         
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  Drummond, Sir John CL, C         
  Lord Dunkeld CL, C         
  Edmonstone, James   CL, C         
  Viscount Frendraught CL, C         
  Grahame, David CL, C         
  Grahame, William CL, C         
  Viscount Dundee IA, C         
  Grant, -- of Ballendalloch CL, C         
  Halyburton of Pitcurr  IA, C         
  Halyburton of Pitcurr, son  CL, C         
  Macdonald, Alexander CL, C         
  Mackenzie, Colin CL, C         
  Macneill, David or Donald           
  of Gallahetty CL, C         
  Mcdonald, Donald younger           
  of Stait CL, C         
  McLean alias Mcdonald,            
  elder of Glencoe CL, C         
  McLean, Sir John  CL, C         
  Laird of McNaughtoun CL, C         
  Robertson CL, C         
  Steuart, -- of Appin CL, C         
  Laird of Strowan CL, C         

1690 Neville Pain T     NAS, GD 26/7/60   
1692 Fraser, William I, C, E 1424, c. 3; 1424, c. 15; J State Trials, 13: 831-842   
  Halyburton, Alexander I, C, E 1449, c. 12; 1455, c. 3;    NAS, 49/6   
      1540, c. 14; 1661, c. 13;       
      1662, c. 12       

1693 Charles Lord Fraser C     NAS, JC 49/6   
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1694 McLeish, Alexander I, C, F 1424, c. 3; 1424, c. 15; J  State Trials, 13: 843-878 Jacobites 
  Middleton, James I, C  1449, c. 12; 1455, c. 3;       
  Nicholson, William I, C, F 1661, c. 13; 1662, c. 12;       
  Trotter, John I, C, E 1689, c. 2       
  Wetham, William I, C, F         
1694 Auchmoutie, Lieut. --- CL, C 1693, c. 16 J  State Trials, 13: 1441-1446 Jacobites 
  Auchmoutie, Capt. Patrick CL, C         
  Beanes, Lieut. Daniel CL, C         
  Beanes, Lieut. John CL, C         
  Bell, Lieut. John CL, C         
  Blair, Sir Adam of Carberry CL, C         
  Brody, Lieut. Joseph CL, C         
  Buchan, Col. Thomas CL, C         
  Cairney, Sir Charles CL, C         
  Cannon, Col. --- CL, C         
  Carmichaell, --- CL, C         
  Chairters, Capt. Robert CL, C         
  Chairters, Capt. William CL, C         
  Clerk, Thomas CL, C         
  Creichtoune, Lieut. John CL, C         
  Cuthert, --- CL, C         
  Davidson, Capt. William CL, C         
  Deans, Capt. CL, C         
  Douglass, Lieut. Col. CL, C         
  Drummond, David CL, C         
  Drummond, Ens. Laurence CL, C         
  Dunbar, Capt. Robert CL, C         
  Forrester, Lieut. John CL, C         
  Gordon, Maj. John CL, C         
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  Grahame, --- of Duntroon CL, C         
  Grahame, Capt. Patrick CL, C         
  Hamiltoune, --- CL, C         
  Hay, Thomas CL, C         
  Hempseed, Lieut. George CL, C         
  Henrysone, Lieut. James CL, C         
  Innes, Ens. Alexander CL, C         
  Innes, Ens. William CL, C         
  Irvine, --- CL, C         
  Johnstone, John CL, C         
  Kinloch, Robert CL, C         
  Kinnaird, Charles CL, C         
  Richard, Earl of Lauderdale CL, C         
  Learmonth, Charles CL, C         
  Lindsay, David CL, C         
  Livingstone, Capt. John CL, C         
  Lyon, Ens. William CL, C         
  Maine, Lieut. William CL, C         
  Maire, Capt. --- CL, C         
  Maitland, Alexander CL, C         
  Maxwell, --- CL, C         
  Maxwell, Ens. Robert CL, C         
  Maxwell, Lieut. Samuel CL, C         
  Maxwell, Lieut. William CL, C         
  McAdams, Capt. CL, C         
  Menzies, Ens. John CL, C         
  Menzies, Ens. William CL, C         
  McLean, Alexander CL, C         
  McLean, Sir John CL, C         
  McPhersone, Sir Aeneas CL, C         
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  John, Earl of Melfort CL, C         
  Earl of Middleton CL, C         
  Montgomerie, Sir James CL, C         
  Murray, Capt. James CL, C         
  Murray, Capt. James CL, C         
  Nisbet, Alexander CL, C         
  Nisbet, Walter CL, C         
  Olyphant, Lieut. Col. CL, C         
  Oswald, James CL, C         
  Patoun, Ens. Charles CL, C         
  Pearsone, William CL, C         
  Ramsay, Capt. John CL, C         
  Ramsay, Ens. William CL, C         
  Rattray, Lieut. Col.  CL, C         
  Richard, Earl of Lauderdale CL, C         
  Riddell, Ens. John CL, C         
  Robertson, Alexander CL, C         
  Rutherford, Andrew CL, C         
  Ruthven, Capt. CL, C         
  Sandilands, Ens. Alexander CL, C         
  Sinclair, Ens. Alexander CL, C         
  Sinclair, William CL, C         
  Skeein, Lieut. George CL, C         
  Sloran, Ens. William CL, C         
  Somervill, Capt. Robert CL, C         
  Stewart, Robert CL, C         
  Sutherland, Hugh CL, C         
  Sutherland, Ens. Robert CL, C         
  Sutherland, William CL, C         
  Tait, Alexander (Black) CL, C         
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  Tait, Alexander (White) CL, C         
  Threrald, Isaack CL, C         
  Trotter, Alexander CL, C         
  Wallace, Thomas CL, C         
  Wallace, William CL, C         
  Whynrahame, Lieut. Sam. CL, C         
1697 Kenneth, Earl of Seaforth I?, F 1424, c. 3; 1449, c. 3; J  State Trials, 13; 1445-1450 Jacobite 
      1449, c. 12; 1661, c. 13;       
      1662, c. 12; 1689, c. 2?       

1697 Pitcairne, Alexander I, F 1689, c. 2  (W)  J State Trials, 13: 1449-1454 Jacobite 

1697 Phillipsone, Christopher I, A 1689, c. 2 (W) J State Trials, 14: 113-124 Jacobite 
1698 Cameron, Martin CL, C 1424, c. 3; 1449, c. 12; J  State Trials, 14: 349-378 This list combines 
  Cheill, Thomas McAlister CL, C 1661, c. 13; 1662, c. 12     Frasers and  
  Fraser, Alexander of    (Con)     associates tried 
  Bochruben CL, C       in absentia and  
  Fraser, Alexander of          those declared 
  Culduthill IA, C       outlaws based on  
  Fraser, Alexander, son of         treason charges. 
  Faraline IA, C         
  Fraser, Alexander, of           
  Gartlobeg CL, C         
  Fraser, Alexander of            
  Kirkhill CL, C         
  Fraser, Alexander, son of           
  Migavie IA, C         
  Fraser, Alexander of Riven IA, C         
  Fraser, Hugh of Bochruben IA, C         
  Fraser, Hugh, brother of           
  Erchitt IA, C         
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  Fraser, Hugh of           
  Kinmonavie IA, C         
  Fraser, Hugh of Leadchin IA, C         
  Fraser, Hugh, brother of           
  Monchigavie CL, C         
  Fraser, Hugh son of           
  Monchigavie CL, C         
  Fraser, Hugh, son of            
  Strowrie IA, C         
  Fraser, James of           
  Gartlobeg CL, C         
  Fraser, John, brother to            
  Culduthill IA, C         
  Fraser, John of Drummond CL, C         
  Fraser, John of Riven IA, C         
  Fraser, John of Migavie IA, C         
  Fraser, Capt. Simon IA, C         
  Fraser, Tawes IA, C         
  Fraser, Thomas of Beaufort CL, C         
  Fraser, Thomas of Strowrie IA, C         
  Fraser, Wm of Dalcraig IA, C         
  Franser, William of            
  Drummond  CL, C         
  Fraser, Wm of Erchitt IA, C         
  Fraser, Wm of Foyre IA, C         
  Fraser, Wm of Knockie CL, C         
  Gronoch, Donald CL, C         
  Houstone, Thomas IA, C         
  McAlister, John CL, C         
  McAllan, Donald Dowe CL, C         
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  McBayne, Aeneas IA, C         
  McDonald, Alexander CL, C         
  McDonald, Angus CL, C         
  McDonald, Allaster CL, C         
  McEan, Donald Bayne CL, C         
  McHuiston, Alexander CL, C         
  McJan, Donald Mantach CL, C         
  McVuller, --- CL, C         
  McWilliam, Thomas Fraser CL, C         
  Monroe, Robert CL, C         
  Taws, Duncan CL, C         
1708 Edmonston, Patrick I, A 1424, c. 3; 1449, c. 12; J  State Trials, 14: 1395-1418 Jacobites 
  Seaton, Archibald I, A 1661, c. 13?; 1662, c. 12;   NAS, GD 26/8/145 Stirling of Keir   
  Stirling, Archibald I, A 1702, c. 1; 1703, c. 1      also was  
  Stirling, Charles I, A       apparently  
  Stirling, James I, A, At, C       attainted in 1716 
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