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 This study examines whether superintendents in Texas refer to their 

profession’s Code of Ethics as a guideline in addressing the ethical dilemma of 

educator sexual misconduct.  Additionally, the study attempted to identify 

elements the superintendents may take into account in handling allegations of 

educator sexual misconduct and explored whether some of these elements and 

ultimate ethical decisions may contribute to the perpetuation of a mobile molester 

within the education field.  To collect the data, eight superintendents were 

interviewed and state records and Commissioner’s decisions were reviewed.

 The literature review revealed there are few studies on the subject of 

educator sexual misconduct, however, there is an abundance of literature on ethics 



 v

in educational leadership. The studies on ethics within the public sector have 

underscored the contention that public stewards/servants bear a higher standard of 

conduct in rendering ethical decisions. Superintendents are the public managers of 

our school districts and, as educational leaders, they set the tone and decorum for 

the rest of the organizational culture and practice. 

 This study is significant because it documents instances of educators who 

chose not to report allegations of educator sexual misconduct.  Furthermore, the 

study identifies some of the ethical frameworks that contributed to failure to 

report and the subsequent obfuscation of the misconduct.  The data revealed that 

the participants did not refer to their Code of Ethics and that little value was 

placed on the instrument as a guide for determining a course of action in 

addressing allegations of educator sexual misconduct.   
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CHAPTER I. 

INTRODUCTION TO THE STUDY 

 
 
The fourteen-year-old girl has stayed after school to keep stats for 
the basketball coach, who is 34 years old.  He needs her.  She 
knows this because he has told her.  He also has told her that his 
wife is always working and not there for him.  He understands her.  
He needs her.  He needs her so much that he has a sexual 
relationship with the 14 year old.  They are discovered.  He offers 
to resign and save the district the cost of an investigation.  He will 
take a neutral reference.  The district agrees.  He moves on to 
another district, where three months later, another student reports 
a sexual relationship.  This student cries when she learns he is 
leaving her district.  She thinks it is all her fault, and now he will 
probably be mad at her too.  After all, she agreed to the sex.  
Another agreement not to report.  And the teacher leaves with his 
certificate intact.  Welcome to the practice that even has a name: it 
is called, “passing the trash”. 

 
 
 
Introduction to the Study  
 
 The purpose of this study was to investigate the knowledge base of 

superintendents in Texas with respect to their profession's code of ethics and 

reporting requirements on educator sexual misconduct.  Another intent of the 

research was to identify elements that are taken into consideration by 

superintendents in handling instances of educator sexual misconduct and to 

analyze the ethical value of the practices currently being executed that allow for 

the continued protection of this profession's "dirty little secret", i.e., allowing 

educators accused of sexual misconduct with a student to avoid investigation of 
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the allegations and continue within the teaching profession.  In effect, this study 

was a probe of the concept first identified by L.M. Smith & Keith (1971) as the 

"cloaking of organizational activities".  The first chapter includes the historical 

background and motivation of the study, the statement of the problem, along with 

the research questions that guided the study, followed by the significance and 

limitations of the study.  This chapter also provides an overview of the 

organization of the subsequent chapters. 

Historical Background and Motivation of the Study 

In 1988, I was a hearings examiner for the Texas Commissioner of 

Education and was charged with the responsibility to assess a person’s worthiness 

of character to maintain certification with Texas and forward my recommendation 

to the Commissioner in licensing actions. I also had the responsibility of 

interpreting and enforcing the educators' Code of Ethics in administrative 

hearings brought before the Commissioner.   In such cases, the Texas Professional 

Practices Commission received and evaluated the initial allegations of violations 

of the Code of Ethics and subsequently referred their recommendations to the 

Commissioner on allegations encompassing certification issues.  During that time, 

school districts, through their superintendents, were required to notify the 

Commissioner when a certified employee was terminated for conduct which 

involved wrongful conduct with a minor. 19 T.A.C.§61.145.  In turn, the 

Commissioner had plenary authority to suspend or cancel any teacher's certificate 
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on satisfactory evidence that the certificate holder was (1) conducting school or 

teaching activities in violation of state law, or (2) unworthy to instruct the youth 

of this state. Tex. Educ. Code §13.046 (Vernon 1988). 

During this time frame, the Texas Education Agency, as the regulatory 

body over educators, did not have a formal office within its legal services 

department dedicated specifically and full time to the enforcement function of 

professional standards.  It did, however, assign staff to support the activities of the 

Professional Practices Commission, which oversaw the Code of Ethics violations 

that were reported or filed by educators against educators.  It is to be noted that in 

Texas the Professional Practices Commission accepted complaints only from 

educators and not from the public citizenry at large.  In 1991, though, the 

Professional Practices Commission was formally abolished by legislative 

mandate, and the legal services department of the Texas Education Agency 

assumed the responsibility for enforcing the teaching professional and ethical 

standards.  For purposes of addressing certification issues raised under these 

standards, two full time investigators at the state level were assigned to 

investigate complaints against certified educators.  An attorney who divided his 

services between this obligation and other legal responsibilities had oversight of 

this particular enforcement function. 

In 1995, the Seventy-Fourth Texas Legislature created the State Board for 

Educator Certification (SBEC) to govern all aspects of certification within the 
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education field and this agency was operational in 1996.  The motivating impetus 

for the creation of this entity was an interest on the part of several legislators and 

other parties to recognize teaching as a formal profession and to allow for formal 

regulation of the standards of such a profession by its own members.  The State 

Board for Educator Certification (SBEC) was thus empowered to generate policy 

on all aspects of certification and to implement such.  Tex. Educ. Code §22.031 

(Vernon 1996).  With this in mind, the State Board for Educator Certification 

directed its efforts towards the realms of educator preparation, actual licensing 

procedures, and enforcement of professional standards of conduct for admission 

to and retention of educator certification in Texas.  In September of 1996, I 

became the Director of Investigations for the State Board for Educator 

Certification and took over the enforcement function formerly conducted at TEA.  

In the course of the transition I became intimately familiar with the events and 

eventual legislative efforts that produced a formalized reporting process to SBEC 

on specific instances of misconduct.   

In 1997, the State Board for Educator Certification formally adopted a 

Code of Ethics to govern professional standards within the education profession, 

however the Code was not the determinative or sole guideline for reporting 

educator misconduct.  The requirements upon superintendents to report instances 

of educator misconduct to the State Board for Educator Certification and to the 

Commissioner at TEA were also in existence pursuant to the provisions to be 
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found in the Texas Administrative Code. 19 T.A.C. §137.587.  Additionally, the 

new statutory provisions passed by the Seventy-Fourth Legislature incorporated 

the requirement and authorization for the State Board for Educator Certification to 

conduct a formalized, mandatory check for criminal background histories of all 

applicants for certification and for certified educators pursuant to Tex. Educ. 

Code §22.082 (Vernon’s 1996).  School districts were also given authorization to 

obtain criminal histories on all district employees or volunteers.  Moreover, the 

superintendents and executive directors of Texas charter schools were also 

required by state law to report knowledge of an educator's criminal history to the 

State Board for Educator Certification.  Tex. Educ. Code §22.083 (Vernon’s 

1996). Interestingly, only SBEC was mandated to run the criminal histories and 

this was extended only to applicants for initial or additional certification.  The 

school districts were not mandated to run the criminal history checks on employed 

educators who were already licensed.  In any event, these statutory provisions 

generated a tremendous volume of reports being forwarded to the State Board for 

Educator Certification.   

Given the increasing numbers of complaints registered against educators 

over the years, and the limited resources available for investigations, the State 

Board for Educator Certification sought methods to streamline the efficiency of 

processing these reports.  Because approximately two thirds of the total number of 

reports during 1995 involved allegations of sexual misconduct or violence against 
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students, priority for investigation was given to these two categories.  

Additionally, the State Board for Educator Certification submitted a legislative 

proposal that would require an automatic temporary suspension of credentials in 

cases where an educator had already been convicted of a crime involving sexual 

misconduct with a minor or student, or of a crime involving sexual assault or 

murder.  The intent of this legislation was to reduce any threat to the safety and 

welfare of schoolchildren in instances where the educator had already confessed 

to assaultive misconduct and had demonstrated dangerous conduct and judgment.  

These legislative proposals could be construed as an endorsement towards the 

committed enforcement of standards of conduct and professionalism within the 

teaching field.  Despite the laudable intentions of the legislative proposal and 

despite the growing number of reports of misconduct leveled against certified 

educators1, this measure was defeated during the Seventy-Fifth Texas legislative 

session in 1997. 

 The defeat of this measure is surprising given that there was already a 

civil statute applicable to licensing authorities that required the revocation of a 

license upon a licensee’s felony conviction, felony probation revocation, or 

revocation of mandatory supervision2.  However the civil statute was limited to 

felony convictions.  SBEC’s proposal did not contain this restriction on 

                                                           
1 In September, 1996, there were 1258 reports of allegations of misconduct.  Approximately 
25.23% involved allegations of educator sexual misconduct. 
2 See Tex. Rev. Civ. Stat. art. 6252-13c (Vernon 1995). 
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convictions, and it was more expansive in terms of articulating an automatic 

temporary suspension versus a permanent suspension of credentials.  Could the 

defeat of SBEC’s proposal indicate that the educators of Texas were not as 

equally interested in the dissemination and enforcement of their standards as they 

were in the realms of educator preparation and actual certification?  My interest in 

this area of enforcement grew. 

Statement of the Problem 

Two other highlighted incidents fueled my interest in this research of 

educator sexual misconduct. On July 1, 1994, Paul McJunkin pled no contest to 

two felony counts of indecency with a child involving two female students at 

Bridgeport. The court documents charged that he touched two female students for 

his own sexual gratification. The court documents on the plea bargain also reflect 

that Paul McJunkin admitted that "I, Paul Euvelle McJunkin…did then and there 

intentionally, with intent to arouse and gratify the sexual desire of said defendant, 

engage in sexual contact by touching the breast of …a child younger than 17 

years…".  The student victims were 12 and 13 years old at the time of the 

misconduct.   

Paul McJunkin received five years of deferred adjudicated probation for 

his actions. As Director of Investigations and Enforcement for SBEC, I filed a 

motion to revoke Paul McJunkin's teaching certificate.  In 1996, the Texas 

Commissioner of Education revoked the teaching credentials of Paul McJunkin 
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after determining that Mr. McJunkin, who had been employed as a band director 

at Bridgeport ISD, had engaged in sexual misconduct with a female student.  

Subsequently, on January 1, 1997, one of the student victims filed a lawsuit 

against Bridgeport ISD, contending that the band director had been the subject of 

similar complaints at a previous school district and that Bridgeport ISD had not 

conducted a sufficient background check before hiring Mr. McJunkin.  In her 

lawsuit, the 12-year old victim further alleged that the prior school district had 

had knowledge of previous complaints against Mr. McJunkin and that the prior 

district and its superintendent had failed to comply with state reporting 

requirements and allowed the molesting educator to move from one district to 

another without revealing the complaints.  The lawsuit further revealed that there 

was a memorandum in the educator’s personnel file at that prior district that 

admonished him about sexual misconduct and warned him not to be alone with 

female students. Because of the failure to report as required by various state laws, 

the student victim maintained that the prior district had assisted in the generation 

of additional victims for this perpetrator at Bridgeport ISD.3  Investigation of the 

criminal allegations against Paul McJunkin revealed that he had been asked to 

resign or be released from employment while at the prior district.  In response, 

Paul McJunkin had submitted a notice of resignation and the prior district had 

provided him with a favorable job reference.   A review of state records revealed 

                                                           
3 See Doe v. Bridgeport Independent School District, No. 94-CV-1889-D, 1996 WL 734949 (N.D. 
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that this prior district did not report the initial allegations of misconduct to either 

SBEC or to the Commissioner of Education. 

Such a practice of asking an educator to resign quietly and providing a job 

reference tacitly enables an educator accused of sexual misconduct with a student 

to leave a district without having the charges investigated, and to move on to 

another district with the teaching credentials intact.  In such a scenario, there is 

not necessarily any attempt to establish whether or not the standards of conduct 

for the teaching profession actually and conclusively have been breached. Even if 

the substance of the allegations is investigated, the egregious nature of the charges 

may nevertheless prompt the negotiation of a quiet immediate resignation to 

excise the problem from the district.  This practice creates the potential for the 

creation of additional student victims at the hands of an actual perpetrator of 

sexual misconduct who has not been reported.  In this particular instance, I was 

first contacted about Mr. McJunkin by the prosecuting attorney.  The school 

district subsequently sent in a written report outlining the complaints against Mr. 

McJunkin and fully cooperated with the SBEC investigation.  The superintendent 

from the reporting school district wondered why the prior employing district had 

failed to disclose any related complaints of misconduct by Mr. McJunkin and was 

quite frustrated with his district’s position.   

                                                                                                                                                               
Tex. Dec. 11, 1996). 
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Also in1996, while conducting an investigation into a complaint against 

another educator elsewhere in Texas, I discovered a startling and troubling 

phenomenon that further contributed to the silent mobility of accused educators.  

Allegations of sexual misconduct had been levied against an educator, and the 

school district had allowed the educator to resign without reporting to SBEC that 

the educator was the subject of allegations of sexual misconduct with a student.  

To compound this lapse of judgment, the school district in question had entered 

into a written settlement agreement with the educator not to report as required by 

law certain instances involving the allegations of sexual misconduct.4  I reported 

this discovery to TEA’s General Counsel and this matter was brought to the 

attention of the Commissioner. Quick action was taken.  The Texas 

Commissioner of Education scheduled a meeting with the Commissioner’s Texas 

Association of School Administrators Cabinet on April 26, 1996.  The 

Commissioner apprised the school administrators about the discovery of the 

practice in question and admonished them against trading resignations for 

recommendations in connection with employees who were departing amidst 

allegations of misconduct.  By letter dated January 27, 1997, the Commissioner of 

Education for the Texas Education Agency, the Executive Director of the State 

Board for Educator Certification, and the Executive Director of the Texas 

Association of School Boards jointly reminded all school district superintendents 

                                                           
4 See report filed on Donald Palmer with the State Board for Educator Certification, Investigative 
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in Texas of their statutory and ethical obligations in reporting allegations of 

misconduct levied against educators.  The letter also advised the superintendents 

that any settlement agreements with departing educators who left amidst 

allegations of misconduct did not supersede the reporting requirements of 19 

T.A.C. §137.587 or of state provisions requiring the reporting of child abuse.    

The existence in 1996 of the written agreement not to report allegations of 

educator sexual misconduct certainly did not support the implementation of the 

policy or statutory directives of a decade ago; rather, the written agreement 

reflected an outright rejection of the policy and statutory directives regarding the 

ethical choices made by superintendents in addressing issues of educator sexual 

misconduct.  The judgment and actions exercised by the educators in creating this 

agreement were eviscerating the societal policy initiatives being promoted by the 

statutory reporting requirements. 

The predictable results from failing to report presented an enigma that led 

me to narrow my focus of interest from analyzing the enforcement realm in 

general to examining why educators, specifically superintendents, may not report 

certain instances involving allegations of sexual misconduct by an educator when 

the ramifications can be so grievous.  How could agreements not to report 

allegations of sexual misconduct have evolved when they contravened public 

policy and flew in the face of statutory reporting requirements?  What dimensions 

                                                                                                                                                               
Docket for 1996-97. 
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came into play to generate such a practice?  What were the elements that were 

taken into consideration?  And how were educators thinking about their own 

ethical standards versus the profession’s ethical standards?  Was there a 

distinction?  Also, could it be that the educators might not be as aware of 

reporting requirements as was the current perception?  The ethical dimension of 

the superintendency in handling educator sexual misconduct thus became my 

focus of interest.As I reflected on the disconcerting reality of the written 

settlement agreement, I noted that, in this day and age, superintendents, in 

particular, are having to develop and expand their ethical dimension of 

educational leadership (Beck, 1996) as they find themselves having to deal with 

increasing reports of sexual misconduct levied against educators on their 

campuses.  Tyack and Hansot have described those who occupy the 

superintendence as “managers of virtue”, who are expected to embody and 

promote the dominant norms of communities they serve (Beck, 1996).  It was 

assumed that these “managers of virtue” possessed the qualities necessary to 

conduct themselves personally and professionally according to accepted moral 

and ethical standards, and that the ethical dimension of the superintendent was a 

non-issue.  In recent times, however, complex situations have arisen that 

challenge a superintendent’s ability to balance a variety of ethical considerations 

when handling allegations of sexual misconduct by an educator. 
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As Beck (1996) notes, “some superintendents have found themselves in 

complicated situations, ones in which they had to craft a course of action that 

threaded a needle between competing good things.”  For example, in handling 

allegations of sexual misconduct against an educator, the superintendent may 

consider that, on a personal level, he or she must honor all parties, while on a 

professional level, he or she must generate democratic spaces where all persons in 

a conflict have a voice (Beck 1996).  Superintendents may find themselves 

balancing a variety of competing interests, such as a student’s right to privacy; the 

parents’ request not to notify anyone and refusal to pursue any charges in order to 

protect the child; safety considerations of the school environment and statutory 

reporting requirements imposed upon the superintendent; as well as a board’s 

interest in fiscal and political expediency.  Certainly, ethical sensitivity rises to the 

forefront as a strong issue in these situations.  Given this, and the discovery of the 

settlement agreements, are superintendents aligning their personal ethics with 

their professional ethics in selecting their ultimate course of action when handling 

allegations of sexual misconduct by an educator?  Moreover, is the 

superintendents’ practical application and execution of an ethical decision aligned 

with the theoretical applications of ethics in general?    

This thought process led to my underlying premise of this study:  that in 

enforcing their standards of conduct and professionalism, superintendents 

maintain a dimension of compliance and alignment with their profession’s code of 
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ethics by generating plausible deniability in cases involving allegations of sexual 

misconduct and that economic and political considerations influence how the 

superintendents will handle such incidents.  In effect, they rationalize the reality 

of the situation in order to eventually override the state policy.  To test this 

premise, the following research questions were generated to guide the study. 

Research Questions 

The specific research questions developed to guide this study include the 

following: 

1. What is the superintendents’ knowledge of the Code of Ethics and of 

statutory requirements concerning allegations of sexual misconduct?  

Are they aware of the statutory reporting requirements regarding 

allegations of sexual misconduct by educators? 

2. Depending upon the presence or absence of knowledge of reporting 

requirements, what are the standards being applied to sexual 

misconduct cases? 

3. What are the interests and/or influences considered by superintendents 

that may cause a superintendent not to report sexual misconduct 

allegations? 

Definition of Terms 

 The following terms are defined as follows: 
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1. Code of Ethics and standard practices:  means the rules, regulations 

and standards of conduct which have been adopted and promulgated 

pursuant to Tex. Educ. Code §13.210 (Vernon’s 1994) and Tex. Educ. 

Code §21.041 (Vernon's 1996), and the subsequent code adopted by 

SBEC and effective September 1, 2002.  It also includes the statement 

of ethics adopted by the American Association of School 

Administrators in 1996. 

2. Sexual abuse or child abuse:  physical contact between an educator 

and the victim which is criminal in nature and involves an age 

differential between the individuals in question. 

3. Sexual harassment: includes offensive conduct that can be verbal or 

nonverbal, can include suggestive or offensive comments, along with 

behavior that is unwelcome and sexual in nature. 

4. Sexual misconduct: includes misconduct attributed to educators that 

encompasses inappropriate touching, fondling, kissing, sexual 

harassment, comments of a sexual nature or containing sexual 

innuendos, or a sexually intimate relationship that includes sexual 

intercourse. 

5. Respondeat superior:  the legal doctrine where an employer is 

considered to be responsible for unlawful acts of its employees that 

occur in the course and scope of employment.   
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Significance of the Study 

 This study will expand the knowledge of factors that influence a 

superintendent’s decision in choosing a specific course of action in handling 

allegations of sexual misconduct levied against educators.  In pursuing this 

interest, the intent is to gauge superintendents’ knowledge and awareness of 

statutory reporting requirements that are imposed upon them and in the process, 

identify areas of training that can be enhanced in educator preparation programs.  

The results of this study contributed to the identification of interests and 

influences encountered by superintendents in instances of alleged educator sexual 

misconduct. In exploring the influences encountered by a superintendent in 

connection with reports of sexual misconduct by an educator and subsequent 

action taken by the superintendent, I also examined whether the wording of 

statutory reporting requirements facilitated the practice of not reporting such 

instances.  The end result of the study revealed an area ripe for clarification and 

policy-making to assist superintendents, and educators in general, with their 

assessment of allegations of sexual misconduct by an educator. 

 In sum, the study yields information about the types of influences upon 

superintendents in dealing with instances where educators are accused of sexual 

misconduct with a student.  The information also reflects how superintendents 

respond to such circumstances and to policy initiatives from both their own board 

of trustees and the state.  The resulting data will inform policy and practice 
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relative to the handling of sexual misconduct allegations by superintendents in 

general and towards promoting specific protocols for reporting of such incidents 

and for stronger enforcement of such reporting requirements.  In doing so, a 

renewed focus of attention will be directed towards the enforcement of 

professional standards for the teaching profession with renewed vigor and towards 

rebuilding the trust between students, parents and educators that is betrayed by 

those committing the misconduct. 

Limitations of the Study 

Given the exploratory nature of the study and the qualitative status of the 

data, there are several limitations pertinent to this study that should be kept in 

mind when attempting to formulate conclusions.  These limitations include the 

following: 

1. The population and sample are confined to the state of Texas. 

2. The population sample is purposive and not random.  As such, it is not 

necessarily reflective of the general state population of superintendents 

in Texas; therefore, generalizations are to be made with caution. 

3. Interviews have been utilized to collect data.  According to Yin, 

(1991) interviews are considered verbal reports only and “are subject 

to the problems of bias, poor recall, and poor inaccurate articulation.”  

Consequently, the data collected from the interviews was subject to the 

direction of questioning by the interviewer and to what the respondent 
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may have perceived to be the answer desired.  Different interpretations 

may have been transmitted between the parties.  Thus, generalizability 

of conclusions is compromised. 

4. Another limitation is the researcher, who has served as an instrument 

in the data collection process and whose frame of reference influences 

the ultimate interpretation conveyed.  (Maanen, 1987; Yin, 1991).  

Moreover, given this researcher's past position within the educational 

regulatory agency, it is possible that a superintendent’s knowledge of 

the interviewer’s past regulatory role may have had a chilling effect on 

some superintendents’ replies from respondents who may have sought 

to avoid self-incrimination. 

5. At least five major school districts who were contacted did not have 

certified or licensed educators as their superintendents at the time of 

this study.  This reflects an evolving trend of districts employing non-

educators as superintendents and therefore not necessarily subject to 

the educators' Code of Ethics.  The generalizability of conclusions 

from this study cannot necessarily be extended to the superintendents 

in such situations because they are not subject to licensing sanctions 

from the State Board for Educator Certification as an enforcement 

action. 
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6. Implications for analysis of the data naturally arose in this study 

because multiple steps were taken to preserve a degree of 

confidentiality.  Names and ethnicity were altered for the study 

participants and other identifying remarks and/or variables were 

excluded. 

Despite the above outlined limitations, this study does contain its 

strengths.  The data was locally grounded because the participants, with the 

exception of one, were subject to face-to-face interviews, and usually in their own 

working environment from where they would normally have to address the issues 

I was studying.  The participants provided a wealth of detail and contextual 

setting that could be further probed as warranted during the interviews.  For 

instance, if a superintendent claimed knowledge of reporting requirements and 

provisions of the Code of Ethics, I could follow up with additional questioning 

that might reveal that the claimed knowledge was superficial in nature or 

nonexistent.   

As became evident, the flexibility of the interview, and of the data 

collection, was also a positive factor.  It allowed me to change my data collection 

methods as needed and also allowed me to accommodate participants' time 

schedules.  For example, I could interview an individual and then review 

documents and archives to verify and corroborate other similar incidents or 

patterns of behavior.  On another occasion, I switched to a telephonic interview to 
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accommodate a traveling participant.  In essence, the flexibility and the richness 

of contextual settings contributed to the credibility and integrity of the data 

collected. 

SUMMARY 

 This study arose out of the researcher’s personal interest in the 

enforcement of professional and ethical standards within the education field when 

allegations of sexual misconduct are levied against an educator.  There is limited 

research on the degree in which educators commit sexual misconduct and the 

relationship between enforcement of professional standards and professionalism 

as a concept for educators, however, there are past studies that have examined the 

ethical dimensions of the superintendency and of the education profession in 

general as it affects leadership and decision-making.  I have relied upon certain 

studies (Dexheimer, 1968; Fenstermaker, 1994) as the catalysts for this study; 

however, these studies involved a national sampling of superintendents and their 

adherence to the AASA Code of Ethics.  In this instance, a localized incident 

triggered an examination of whether a superintendent was complying with a 

state’s Code of Ethics and with statutory reporting requirements.  This localized 

incident prompted a statewide discussion.  When an educator engages in a sexual 

relationship with a student, certainly it is a heinous breach of trust that brings the 

issue of ethical behavior for educators to the forefront of consideration and 

examination (Beck & Murphy, 1994).  Parents have the right to expect that their 
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children will be treated with dignity and fairness and that school administrators 

will set high standards of moral and ethical behavior (Banks & Banks, 1993).  

And if superintendents contribute to the erosion of high standards through a 

failure to report misconduct or through other obfuscating actions, then the 

motivation for their analysis and inaction should be subject to examination to 

determine if personal experiences or training preparation has shaped their 

motivation.   

 In 1970, Immegard and Burroughs also wrote that educators had not given 

systematic attention to the relevancy of ethics to administrative practices in 

education.  In past decades, there was a decline in the inclusion of ethics and 

philosophy in preparation programs for school administrators, and interest in the 

study of ethics moved from philosophy to science and technology  (Bellah et al., 

1992).  However, in 1994, Beck and Murphy commented that "scholars and 

practitioners are evidencing a great deal of interest in the moral dimensions of 

educational leadership and in the ways that ethical commitments and beliefs do 

and should influence decisions, practice, strategies and structures" (1994 at p. xii).  

Other studies have also attested to the resurgence of interest in ethics and values 

(Beck & Murphy, 1994; Bolman & Deal, 1995; Paul, Berger, Osnes, Martinez & 

Morse, 1997; Willower & Licata, 1997). 

 This particular study will build upon the contributions from these past 

studies as well as the study of William Fenstermaker (1996) who in 1994 studied 
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whether superintendents make more ethical choices than their counterparts of 25 

years ago.  My study will also complement the discussion of issues raised by 

Hartmeister (1997), and by Sorensen (1991) who examined why school districts 

are reluctant to provide employment references for certain departing employees 

who leave under a cloud of alleged misconduct.  In essence, my study accepts 

Beck and Murphy's (1994) proposal that more research be undertaken to gain a 

better understanding of the personal struggle of those who must make 

complicated moral choices within their positions of leadership. 

Ultimately, this study should establish that the ethical dimension of the 

superintendency is indeed a complex nether world that does contribute to the 

cloaking of questionable ethical practices.  To what degree this should be allowed 

to continue will remain to be seen, but the results should at least inform policy 

and practice in this area of educational practice.  Perhaps other researchers will 

utilize the results of this study to guide future efforts towards increased self-

enforcement of professional standards by educators. 

ORGANIZATION OF THE DISSERTATION 

 The dissertation is organized into five chapters.  Chapter I contains the 

historical background and motivation of the study, the statement of the premise 

followed by the guiding research questions, the significance of the study, the 

limitations, and the overview of the presentation of information.  The review of 

the literature is presented in Chapter II; the research design and methodology are 
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presented in Chapter III; and the study's results and data analysis are contained in 

Chapter IV.  A summary of the study’s findings, conclusions, implications and 

policy recommendations are presented in Chapter V.   
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CHAPTER II. 

REVIEW OF THE LITERATURE 

  
The following review of the research literature is presented to provide a 

context for this study in the existing literature.  Thus far, the majority of the 

information on educator misconduct has been anecdotal and has been publicized 

through newspaper articles that present bare outlines.  A recent computer search 

of nationwide dissertations turned up no other research into this topic of heinous 

educator misconduct.  Most recently, Shakeshaft and Cohan presented findings 

from a four-year study of 225 cases in which students were sexually abused by 

teachers or other professional staff members.  Their study confirmed that few 

studies of sexual abuse in schools exist.  The study further noted that school 

districts were unwilling to make information on their experiences available to the 

researchers due to either privacy issues or fear of negative publicity, combined 

with a desire on the part of school personnel to protect their jobs. (1995)  

Consequently, these two researchers also acknowledged that newspaper accounts 

were among the few sources of information on the topic of educator sexual 

misconduct.  The media has been quick to pick up coverage and distribute such 

accounts nationwide. 

Within the past decade, there has been increasing coverage of events 

involving educators committing sexual misconduct with students in the public 
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school system.  "In a survey of high school graduates, 17.7% of males and 82.2.% 

of females reported sexual harassment by faculty or staff during their school 

career.  And 13.5% of those surveyed said that they had engaged in sexual 

intercourse with a teacher."  (Wishnietsky, 1991).  In 1993, Dr. Nan Stein 

reported that schools were less likely to act if the harasser was a teacher:  in 77% 

of these cases no action was taken.  (Stein, 1993).   A study commissioned by the 

American Association of University Women Foundation in 1993 questioned 1600 

students in grades 8-11 about sexual comments and activities.  The data revealed 

that 18% (288) of the total participant group had been abused by a school 

employee.  At least 25% of the females and 10% of the males reported being 

abused by a school employee.  In August of 1995, Dan Rather aired his program 

titled "A Teacher's Touch" on 48 Hours and declared that "experts say that most 

children sexually abused by a teacher will not report it". (Rather, 1995).  But 

failure to report is not the sole issue.  Licensed educators take affirmative steps to 

conceal or obscure their misconduct.   

In Texas, the licensing actions executed by the Commissioner are public 

records and subject to review.  In the matter of TEA, Division of Educator 

Preparation and Certification v. Norgrove, the Texas Commissioner of Education 

revoked the credentials of a female teacher who had been convicted in a federal 

court in Florida of the felony offense of Conspiracy to Distribute Materials 

Involving Sexual Exploitation of a Minor.  Specifically, the Commissioner 
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determined that this teacher had been licensed as a teacher in Florida from 1984 

through 1985.  While employed as a teacher at a middle school, this teacher 

participated in the production of pornographic VCT tapes and still photographs.  

One of the females depicted in the productions was a minor.  The teacher was 

convicted and sentenced to one year imprisonment.  However, this punishment 

was suspended and she was placed on probation for two years on August 28, 

1985.  In 1986, the teacher’s Florida teaching certificate was revoked for a period 

of ten years and the teacher moved to Texas.  In 1994, the teacher applied for 

certification and employment in Texas.  Both the employment and the 

certification applications asked if the individual had been convicted of a felony 

offense and/or received probation or deferred adjudication.  The teacher 

deliberately provided false information when she denied both the conviction and 

the probation.  Furthermore, the teacher denied that she had ever had a teaching 

certificate revoked, suspended or denied in any other state.  This particular case 

was graphic in clearly establishing that an educator was taking affirmative steps to 

conceal the sexual exploitation of a minor for commercial purposes.  Despite such 

efforts to keep misconduct silent, the insidious acts by misbehaving educators 

nevertheless have reached public scrutiny and resulted in public criminal 

convictions that have served to awaken the public's awareness to this issue. 

It is an issue that is a nationwide dilemma.  In Union Springs Central 

School District, near Syracuse, two teachers were charged in 1993 with sexually 
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abusing children.  A popular sixth-grade teacher was arrested for molesting 

children and trafficking in child pornography (Graves, 1994).  As Graves (1994) 

further noted, during the 1993-94 school year, authorities convicted: 

 Wilfred Boyea, a 52-year-old special education teacher in Madrid, 

N.Y., for raping three children in his classroom; 

 Laura Foster, 36, for fondling and raping a 14-year-old boy at 

Meridien Junior High School in Kent, Wash., where she taught social 

studies and twice was named Teacher of the Year by her students; 

 Paul Luetkemeyer, a 31-year-old middle school teacher in Fairfax 

County, VA., on three misdemeanor counts of sexual battery involving 

two male students; 

Cheryl Paddock, a physical education teacher for 22 years who sexually 

assaulted a teen-age girl in her school in suburban Chicago.  (Graves, 1994 at 9-

10).  Countless other newspaper articles have recounted tales of teachers who 

sexually abused their male and female students in Maine, Pittsburgh, Florida, 

Oregon, Washington, California and Texas.  In 1998, Education Week conducted 

a nationwide search on sex offenses against students and turned up 244 cases 

involving educator sexual misconduct with students.  (Hendrie, 1998).   

In September of 1996, while I was Director of Investigations and 

Enforcement, I oversaw a caseload of approximately 1258 reports of allegations 

of misconduct levied against Texas educators.  Approximately 25.28% (318) of 
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these reports involved allegations of sexual misconduct by an educator.  If all of 

these reports were to be validated, then Texas alone would have more than the 

national number reported by Education Week in 1998.   And still this issue will 

not subside.  Indeed, its tenacity in weaving itself ever so more into the education 

field appears to be gaining more strength by the use of the internet.  On January 

24, 2001, the Texas Office of the Attorney General issued a press release 

announcing the arrest of a Grand Prairie public school teacher who had checked 

into a local motel and was accused of soliciting a sexual encounter online even 

though the female noted at the outset that she was only 14.   The teacher was 

arrested and charged with criminal solicitation of a minor, a third-degree felony.  

(www.oag.state.tx.us/newspubs/releases/2001/20010124jess.htm) 

So what do these reports and figures convey about the ethics and moral 

values of the teaching profession?  Is the education profession in a moral decline 

and are superintendents contributing to the erosion of moral principles within 

their profession by failing to report educators accused of sexual misconduct?  

Certainly, as the educational leader for a district, a superintendent's ethics in 

handling sexual misconduct allegations against educators can and will affect and 

shape not only his or her school district's practices and reputation, but also that of 

the education profession statewide.  Thus, it is important to examine how 

superintendents in Texas are addressing allegations of educator sexual misconduct 

from a moral and ethical perspective.   An overview on the theories on ethics can 
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assist in explaining how educational leaders can set up frameworks for analysis in 

determining a course of action.  The principles from these theories form the 

foundation for focusing on ethics for educational leadership and the code of ethics 

studies.  These ethics studies can provide a starting foundation for analysis within 

the current study. 

Ethical Perspectives 

Ethics is a term with a variety of definitions.  Oliver Johnson (1958) 

defined ethics as “the systematic inquiry into man’s moral behavior with the 

purpose of discovering the rules that ought to govern human action and the goods 

that are worth seeking in human life.”  According to Ralph Kimbrough, “the term 

ethics refers to the study of values concerning how we ought to live.  In a formal 

study of ethics, the term is often used interchangeably with moral philosophy.”  

(1985).  On the other hand, ethics is the branch of philosophy that studies the 

meaning of good and evil, right and wrong, and obligation, values, and beliefs 

used in critical thinking about human problems.  Such decisions include the 

application of the individual's "best imagination, analysis, synthesis, logic, 

comparison, knowledge, wisdom, deliberation and resolution" (Richardson & 

White, 1995, p. 38).  Richardson & White were in agreement with Pojman (1990) 

who stated that ethics “undertakes to analyze such concepts as ‘right’, ‘wrong’, 

‘permissible’, ‘ought’, ‘good’ and ‘evil’ in their moral contexts.  Ethics seeks to 
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establish principles of right behavior that may serve as action guides for 

individuals and groups.” (p.2) 

As a guide, the primary function of ethics is to guide individuals as they 

approach decisions that involve judgements of competing values.  Having a guide 

of this nature will allow one to make valid, logical decisions that are free of 

emotions, personal interests, and concerns (Beck & Murphy, 1994). Identifying 

the concepts of an individual's value system will also help understand that 

person's ethical context.  Such knowledge is not, however, adequate to define how 

individual values influence their ethics.  One must also explore "value 

hierarchies-a phrase used to refer to preferences, beliefs, and priorities that lead 

individuals to view some moral commitments as fundamental and nonnegotiable; 

others as preferable; others as optional; and still others as unacceptable" (Beck & 

Murphy, 1994, p. 88) 

In layman's terms, ethics usually refers to a code of behavior grounded on 

moral responsibilities and sensibilities that help an individual distinguish right 

from wrong or good from evil. Richardson and White (1995) noted that ethics is 

derived from the Greek word "ethos" which refers to "the guiding beliefs, 

standard or ideals" that define a group or set it apart. (p.5) 

Essentially the foundation of ethical perspectives is derived from two 

basic schools of ethical thought:  teleological and deontological.  The teleological 

school of thought addresses the consequences of an action.  Under this theory, an 
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individual's conduct is judged by the effect and consequences upon others.  Under 

the deontological theory, the emphasis of evaluation is more on what motivates 

the conduct or action, rather than its consequences. (Lank, 1988).  Irrespective of 

the outcome, the rule is either right or wrong. 

Strike, Haller and Soltis (1988) concentrate upon identifying, explicating, 

analyzing, and justifying certain principles used in ethical reasoning and the 

process of ethical reflection itself.  Crittenden (1984) presented ethics as being 

concerned with the way in which one typically regards self and others as well as 

the resulting actions, with the range of stable dispositions, attitudes and emotions 

that incline individuals to perceive situations and act as they do.  Crittenden’s 

presentation appears to combine the two schools of ethical thought. 

In the past, some administrators have rendered ethical decisions based on 

the greatest benefit for the most people, while others have acted for themselves; 

some school administrators will be loyal to educational purposes and values, 

while others uphold certain political values and ideas (Beck & Murphy, 1994; 

Lankard, 1991).  Some superintendents will look to generally accepted 

frameworks such as common sense, research, law, or codes of conduct, in 

determining their counsel of actions (Cohen, 1976; Mitchell, 1990; Kultgen, 

1988), while others prefer the processes of reflection and valuation to aid them in 

their decision making (Strike, Haller, & Soltis, 1988).  As Strike, Haller and Soltis 

(1988) noted, one learns to use his or her moral experiences as evidence for the 
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adequacy of formulations of moral principles. In her study of ethical decision-

making by superintendents, Gonzales presents these different ethical frameworks 

in greater detail. (1999). 

The studies on ethics within the public sector have underscored the 

contention that public stewards/servants bear a higher standard of conduct in 

rendering ethical decisions.  In its 1989 report, the National Commission on 

Public Service concluded “If government is to be both responsive to the people’s 

will and capable of meeting the challenges of the twenty-first century, it must 

have a public service of talent, of commitment, of dedication to the highest ethical 

standards”.  (p.203)  Moreover, “fine public service and good government rely 

first and foremost on good people with the character, cause, and courage to do the 

right thing.  By oath, office, and profession, public managers voluntarily commit 

themselves to thoughtful, ethical action.  Ethics in public service is a perpetual 

responsibility to implement and comply with the law, to serve the public interest, 

to avoid doing harm, to hold the future in stewardship, and to accommodate 

classifying definitions of what is right and important in public life.”  (Lewis, 

1991).  Superintendents are the public managers of our school districts and, as 

educational leaders, they set the tone and decorum for the rest of the 

organizational culture and practice.  In discussing moral exemplars, Hart (1992) 

states that leaders in public administration are different from both business 

executives and elected officials in that they have a “higher purpose” that requires 
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a higher set of moral qualities.  But the complexity of the education landscape 

complicates the issue of moral qualities.  

Beck declares that “No longer can we afford to be complacent about the 

ethical dimensions of educational leadership.  We must wrestle with what it 

means to be moral leaders of school systems, individuals who embody justice and 

caring and demonstrate a genuine concern for the development of others and their 

communities.” (1996)  Beck goes on to list four reasons for addressing the ethical 

dimension of this leadership:   

1) The situations that challenge our moral reasoning are complex. 

2) The stakes are high in situations that challenge our moral reasoning. 

3) The impact of our moral decisions and actions is enormous. 

4) Institutions that traditionally guided our moral reasoning are 

crumbling. (Beck, 1996) 

Interestingly, just eight years earlier, Hosmer (1987) had identified the 

following five conclusions on managerial ethics: 

1) Most ethical decisions have extended consequences. 

2) Most ethical decisions have multiple alternatives. 

3) Most ethical decisions have mixed outcomes. 

4) Most ethical decisions have uncertain consequences. 

5) Most ethical decisions have personal implications.  (13-14) 
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Clearly, the ethical dimension of educational leadership provides a complex 

environment through which superintendents have had to navigate with basic 

principles they have acquired through experience or training.  One of the most 

important ingredients of leadership is integrity. (Maxwell, 1993)  “When I have 

integrity, my words and my deeds match up.  I am who I am, no matter where I 

am or who I am with” (Maxwell, p.35).  The military institution also places a high 

value on moral integrity.  Josephson and Hanson (1998) quoted Admiral Charles 

R. Lawson as stating “If integrity fails, all else fails.  There is no feeling of 

outrage equal to that of a public shocked by scandal when members of the 

military fall short of the high standards expected of them.” (p. 172).  One can 

easily substitute the educational leadership into this statement and it would still 

hold true.  In fact, the anecdotal reports from the newspapers describe the moral 

outrage of public shock and disgust when members of the education profession 

fall short of the ethical standards expected of them upon the discovery of sexual 

misconduct.  

For those administrators who have not reflected or thought through moral 

issues, a code of ethics can provide guidance for those practitioners who face 

difficult dilemmas (Kultgen, 1988).  The principles within a code of ethics can 

serve as useful guidelines for educators, in this instance, superintendents, 

confronting complex problems that compel decisions and solutions that are based 

on broadly accepted moral principles, as opposed to the personal preferences of 
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the decision maker (Beck & Murphy, 1994).  Kultgen defines a code of ethics as 

“texts that communicate ideas, express attitudes, and direct behavior.  

Identification of the functions of a code must be predicated on an understanding 

of what it says to those affected by it, since their understanding, not the analyst’s, 

produces behavior and the consequences categorized as functions.” (1988, p. 

218).  Seeger defines it as “systematic descriptions and articulations of the 

organization’s formal position with regard to values and ethical positions.” (1997, 

p. 191).  Thompson-Bandy, who studied school boards, noted that codes of ethics 

serve at least three purposes.  (2002).  The first purpose is to provide guidance to 

officials on doing good and avoiding evil.  Rohr (1993); Lewis (1991); and 

Kultgen (1988) are representative of this position.  The second purpose is to 

elevate standards of administrative behavior in public organizations.  Kernaghan 

(1974) and Cressy and Moore (1983) illustrate this purpose.  The third purpose is 

to provide accountability to the public.  The works of Chandler (1989); Frankel 

(1989) and Pfeffer and Salancik (1978) reflect this perspective. 

Codes of Ethics 

In Texas, the codes of ethics and the law provide two of the strongest 

frameworks for superintendents to employ in addressing allegations of sexual 

misconduct by an educator.  The Texas Code of Ethics that currently governs the 

teaching profession in Texas can be found at Title 19 of the Texas Administrative 

Code, Chapter 247.2 (1998). The original code of ethics was issued under Acts 
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1969, 61st Leg., p. 2735, Ch. 889, effective September 1, 1969, as amended 

(Texas Education Code, § 13.210). Initially, the legislature created the Teacher’s 

Professional Practices Commission to receive complaints and conduct an initial 

hearing and then provide an advisory recommendation to the Commissioner.  The 

Commissioner rendered the ultimate decision and could conduct a de novo 

hearing if the Commission’s recommendation was not accepted.  In 1993, the 

legislature abolished the Professional Practices Commission and repealed Tex. 

Educ. Code §13.202(2) and §13.203. In 1995, Senate Bill 1 created SBEC and 

charged SBEC with the duty to adopt a code of ethics for educators and to oversee 

its enforcement. On March 1, 1996, SBEC formally adopted a code of ethics, and 

the resulting guidelines were designed to develop and promote a high standard of 

ethics, conduct, and professional practices and performance of educators.  After 

undergoing some revisions, the current Texas Code of Ethics for educators has 

been refined enough to be very explicit in requiring educators to comply with 

legal requirements and to refrain from engaging in a romantic relationship with a 

student.  The relevant provisions are noted below: 

§ 247.2(1) Professional Ethical Conduct, Practices and Performance 

…… 
(G) Standard 1..7.  The educator shall comply with state 
regulations, written local school board policies, and other 
applicable state and federal laws.  

 
§247.2(3) Ethical Conduct Towards Students. 
 ……. 
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 (B) Standard 3.2.  The educator shall not knowingly treat a student 
in a manner that adversely affects the student’s learning, physical 
health, mental health, or safety. 

 
 (C) Standard 3.3.  The educator shall not deliberately or knowingly 

misrepresent facts regarding a student. 
 
 …….. 
 (E) Standard 3.5.  The educator shall not engage in physical 

mistreatment of a student. 
 
 (F) Standard 3.6.  The educator shall not solicit or engage in sexual 

conduct or a romantic relationship with a student. 
 
 (G) Standard 3.7.  The educator shall not furnish alcohol or 

illegal/unauthorized drugs to any student or knowingly allow any 
student to consume alcohol or illegal/unauthorized drugs in the 
presence of the educator. 
 

 The wording of Standard 1.7 specifically requires educators to respect and 

obey the law.  Compliance with federal and state laws, regulations and board 

policies is clearly set out as a professional standard.  Furthermore, Standard 3.6 

expressly prohibits soliciting or engaging in any sexual conduct or romantic 

relationship with a student.  The wording of this standard is broad enough to 

encompass a flirting or dating situation that has not progressed to physical or 

sexual intimacy.  Accordingly, if a school district incorporates both the Code of 

Ethics and the state reporting requirements into its local board policy, then both 

the educator and the superintendent are required at multiple levels to comply with 

the provisions.  Prior to the refined version, the Texas Code of Ethics was much 

more generalized, however, the provisions still required compliance with state 
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laws and regulations and still directed educators to avoid subjecting a student to 

disparagement.  In Texas, the educators' Code of Ethics remains inextricably 

intertwined with a legal framework of reference for evaluating and framing moral 

principles to assess an educator's conduct.  It remains to be seen if superintendents 

keep these state-issued ethical principles in mind when handling issues involving 

allegations of sexual misconduct by educators on their campuses.   

Superintendents also can be guided in their ethical framework by another 

code of ethics.  The American Association of School Administrators is a national 

organization committed to assisting administrators in improving the educational 

environment.  The AASA Executive Committee adopted a code of ethics for its 

members in 1962 and provided examples of what was considered appropriate and 

inappropriate conduct for practitioners.  In 1981, the Executive Committee 

adopted the code of ethics that was in existence during the interviews of this 

study.  That code is presented below: 

An educational administrator’s professional behavior must 
conform to an ethical code.  The code must be idealistic and at the 
same time practical so that it can apply reasonably to all 
educational administrators. 

 
The administrator acknowledges that the schools belong to 

the public they serve for the purpose of providing educational 
opportunities to all.  However, the administrator assumes 
responsibility for providing professional leadership in the school 
and community.  The responsibility requires the administrator to 
maintain standards of exemplary conduct.  It must be recognized 
that the administrator’s actions will be viewed and appraised by the 
community, professional associates, and students. 
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To these ends, the administrator subscribes to the following 

statements of standards: 
 

The educational administrator: 
1. Makes the well-being of students the fundamental value of all 

decision-making and actions. 
2. Fulfills professional responsibilities with honesty and integrity. 
3. Supports the principle of due process and protects the civil and 

human rights of all individuals. 
4. Obeys local, state, and national laws and does not knowingly 

join or support organizations that advocate, directly or 
indirectly, the overthrow of the government. 

5. Implements the governing board of education’s policies and 
administrative rules and regulations. 

6. Pursues appropriate measures to correct those laws, policies, 
and regulations that are not consistent with sound 
educational goals. 

7. Avoids using positions for personal gain through political, 
social, religious, economic, or other influences. 

8. Accepts academic degrees or professional certification only 
from duly accredited institutions. 

9. Maintains the standards and seeks to improve the effectiveness 
of the profession through research and continuing 
professional development. 

10. Honors all contracts until fulfillment, release, or dissolution 
mutually agreed upon by all parties to the contract.5 

 
Under this particular code, principle 1 requires the well-being, which 

includes the safety, of the school children to guide all decision-making actions.  

Additionally, principle 4 imposes the obligation upon the administrator to conduct 

all functions in compliance with state and national laws.  Superintendents have 

ready access to this administrator’s code of ethics through their educational 

associations and through the organization's web site.  In light of this, it is 

                                                           
5 AASA Code of Ethics can be obtained from jgoldman@aasa.org. 
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incumbent upon superintendents, as administrators, also to be cognizant of the 

statutory reporting requirements imposed upon them by this code and their 

respective states.  As noted previously, superintendents will look to research and 

law as well as their codes of conduct, to determine their actions (Cohen, 1976; 

Mitchell, 1990; Kultgen, 1988).  In addition to the state Code of Ethics, Texas has 

certainly attempted to provide a substantial number of legal provisions by which 

superintendents can assess their judgment calls to govern educator misconduct 

and professional standards. 

Texas Statutory Reporting Requirements 

In Texas, the State Board for Educator Certification is charged with 

conducting criminal history checks on all applicants for certification, and with 

enforcing the professional standards with respect to all certified educators.  To 

that end, a formal structure to address complaints has been set up and resources 

have been dedicated to execute this responsibility.  Additionally, reporting 

requirements have been imposed upon superintendents through a variety of laws 

and regulations that have been enacted to facilitate the enforcement of 

professional standards of conduct, however, even these requirements contain 

technicalities that may avoid the triggering of the report.  Some of the applicable 

reporting provisions include the following: 

Tex. Gov’t. Code §411.090 This statutory provision authorizes and mandates a 

background check of educators by the State Board for 
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Educator Certification.  Thus, SBEC is required to 

execute this function and does so for every applicant 

seeking Texas licensure.  It is not discretionary.  

Furthermore, because this background check is 

required by law, then there is a position advanced by 

some that the information is subject to an open records 

request; however, SBEC will only confirm whether or 

not a criminal background review has been conducted.  

These criminal background checks can sometimes 

reveal whether or not an educator has been arrested, 

charged, or indicted for any sexual misconduct with a 

child.   It is to be noted that this criminal background 

review encompasses only charges or incidents reported 

to the Texas Department of Public Safety, which do 

not necessarily include any federal charges or out-of-

state charges. 

Tex. Gov’t. Code §411.097(c)  Under this statutory provision, a district is 

authorized to obtain a criminal history on educators or 

employees.  Any information on criminal history may 

be released to SBEC, TEA or other law enforcement 

agencies authorized to obtain such. See Tex. Gov’t. 
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Code §411.090. This is specifically authorized by 

statute.  Thus, a district that obtains notice of an 

educator arrested, charged or indicted for sexual 

misconduct with a child can release the information to 

the State Board for Educator Certification for 

investigation.  The authorization to do so is available 

to superintendents.  However, although this statute 

authorizes a district to obtain the information, it does 

not mandate such action. 

 

Tex. Educ. Code §22.082 This statutory provision requires SBEC to obtain from 

any law enforcement or criminal justice agency all 

criminal history record information that relates to an 

applicant for or holder of a teaching certificate.   

 

Tex. Educ. Code §22.083  This statutory provision authorizes a school district, a 

charter school, or a private school to obtain from any 

law enforcement or criminal justice agency all criminal 

history record information that relates to a person 

whom the district intends to employ in any capacity, or 

a person who serves as a volunteer. 
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 This section also imposes an obligation upon the 

superintendent or director of a school district, 

charter school or private school to notify the State 

Board for Educator Certification in writing if the 

person obtains or has knowledge of information 

showing that an applicant or a holder of a 

certificate has a reported criminal history.  

(emphasis added).  This obligation, however, will not 

be triggered if the district does not elect to run criminal 

history checks on their educators, even though the 

district has such authorization.  Given fiscal constraints 

and budgets cuts, such an election is not uncommon 

among Texas school districts.   

 

Tex. Educ. Code §22.084 This statutory provision mandates that a district run a 

criminal history check on bus drivers or anyone the 

district intends to employ as a bus driver.  Ironically, 

this mandate does not extend to teachers in general.  A 

criminal background check on teachers by a school 

district is discretionary pursuant to the statutory 

language of §22.083.  However, if a teacher is to 
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perform the functions of a bus driver, then the educator 

in question is subject to a mandatory criminal  

background check. 

 

19 T.A.C. §137.587 SBEC enacted this statewide regulation in 1998 and it 

formed the basis for the updated provision currently in 

place.  Specifically, it stated that the superintendent or 

the president of the local board of trustees of a school 

district shall notify the commissioner of education if 

the board of trustees terminates the employment of a 

certified employee because he or she committed an act 

involving:  

1. Any form of sexual or physical abuse of a minor or 

other illegal conduct with a minor; 

2. The possession, transfer, sale or distribution of a 

controlled substance;  

3. the illegal transfer, appropriation or expenditure of 

school property or funds;  

4. an attempt by fraudulent or unauthorized means to 

obtain or alter any certificate or permit that would 

entitle the individual to a professional position or 
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to receive additional compensation associated with 

a position; or  

5. commission of a crime, any part of which occurred 

on school property or at a school-sponsored event.   

Furthermore, the superintendent shall notify the 

commissioner when a certified employee resigns and 

reasonable evidence supports a recommendation to 

terminate the employee for one of the circumstances 

specified above. Before filing such a report, the 

superintendent is required to notify the local board of 

trustees. 

 

19 T.A.C.  §249.14 On March 31, 1999, SBEC modified the provision above 

by imposing the reporting obligation specifically upon 

the superintendent or director of a school and by 

extending the reporting requirement to directors of 

private schools too.  Under §249.14(d), a person who 

serves as the superintendent of a school district or the 

director of an open-enrollment charter school, private 

school, regional education service center, or shared 

services arrangement shall promptly notify in writing the 
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board by filing a report with the executive director 

within seven calendar days of the date the person first 

obtains or has knowledge of information indicating any 

of the following circumstances: 

(1) that an applicant for or a holder of a certificate has a 

reported criminal history; 

(2) that a certificate holder was terminated from 

employment based on a determination that he or she 

committed any of the following acts:  

(A)  sexually or physically abused a minor or engaged in 

any other illegal conduct with a minor;………… 

(3) that a certificate holder resigned and reasonable 

evidence supported a recommendation by the person 

to terminate a certificate holder because he or she 

committed one of the acts specified in paragraph (2) 

of this subsection.  The terminology utilized here 

requires the existence of a crime with a minor, or the 

existence of a termination or a contemplated 

recommendation supported by reasonable evidence.  

Concomitantly, this implies that an investigation is 

to be conducted by the district or some other entity 
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to render either a legal or personnel determination.  

If the student involved is not legally considered a 

minor, then there may not be a crime and thus the 

reporting requirement is not necessarily triggered.  If 

an educator resigns before an investigation is 

conducted or concluded, then it can be argued that 

there was no reasonable evidence to support a 

recommendation to terminate, and again, there is no 

triggering of the reporting requirement.  The 

interview data from this study reflected that this type 

of analysis was not an isolated phenomena. 

19 T.A.C.§249.15  To enforce the reporting requirement, however, SBEC 

also implemented this follow-up regulation which 

clearly stated that the board may order disciplinary 

action again a person or certificate over which the board 

has jurisdiction upon a determination based on 

satisfactory evidence that …..(3) the person has violated 

a provision of the educator’s code of ethics; (4) the 

person has failed to report or has hindered the reporting 

of child abuse or the known criminal history of an 

educator as required by law and §249.14 of this title.  
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These particular provisions permit SBEC to take the 

initiative in pursuing a licensing action if it obtains 

information of impropriety by an educator.  Of course, it 

remains an issue of debate over whether the board has 

jurisdiction over a director or superintendent who is not 

currently licensed by SBEC.  There is, however, a state 

law that applies to all individuals, regardless of 

licensure, and violation of this law can result in criminal 

prosecution. 

 

Tex. Family Code §261.101 This statutory provision requires the reporting of 

suspected child abuse or neglect.  Teachers, nurses, 

doctors and day-care employees have to report not 

later than 48 hours after they first suspected the 

abuse or neglect. (emphasis added) 

 

 The requirement to report applies without exception to 

individuals whose communications may otherwise be 

privileged.  This includes lawyers, doctors and clergy. 

 NOTE:  As of September, 1996, the Texas Department 

of Protective & Regulatory Services is required by law 
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to forward all reports of allegations involving 

educators to SBEC. 

 
Tex. Educ. Code §13.0466 In 1998, this state law decreed that any teacher’s 

certificate issued under the provisions of this code or 

under any previous stature relating to the certification 

of teachers may be suspended or cancelled by the state 

commissioner of education under any one or more of 

the following circumstances: 

(1) on satisfactory evidence that the holder is 

conducting his school or his teaching activities 

in violation of the laws of this state; 

(2) on satisfactory evidence that the holder is a 

person unworthy to instruct the youth of this 

state…. 

The study participants were most familiar in a 

generalized fashion with this version of reporting 

requirements, and they still believed the Commissioner 

                                                           
6 Transition language in Section 63(h) of the 1995 Act, 74th Legislative Session, provided that 
“[r]ules adopted by the State Board for Educator Certification under Subchapter B, Chapter 13, 
Education Code, as that subchapter existed on January 1, 1995, continue in effect until the 
effective date of rules of the State Board for Educator Certification under Subchapter B, Chapter 
21.”  Given that the State Board of Education rejected the SBEC’s initial proposed rules relating to 
certification sanctions at their November, 1995 board meeting, the original provisions of §13.046 
remained applicable during the course of the initial investigative interviews. 
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had the authority to sanction credentials.  This position 

was true for 1998, but not for 1999. 

19 TAC §249.15(c) On March 31, 1999, the authority to sanction 

certificates was transferred from the Commissioner of 

Education to the State Board for Educator 

Certification, and this particular provision incorporated 

the disciplinary grounds above.  In addition to those 

grounds, however, the board elected to expand the 

scope of sanctions by declaring that the board “may 

impose any additional conditions or restrictions upon a 

certificate that the board deems necessary to facilitate 

the rehabilitation and professional development of the 

educator or to protect students, parents of students, 

school personnel, or school officials.  Further, the 

board declared that the provisions of this section are 

not exclusive and do not preclude consideration of 

other grounds or measures available by law to the 

board or the agency, including student loan default or 

child support arrears.  The board may also request the 

Office of the Attorney General to pursue available 

civil, equitable, or other legal remedies to enforce an 
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order or decision of the board under this chapter.  The 

language of this regulation marked a clear intention to 

consider financial sanctions in connection with 

inappropriate conduct by an educator.  It also marked a 

willingness to engage other agencies in their policy-

making directives and in the board’s enforcement 

efforts. 

 

As is evident, there is state law in various codes (Education, Family, 

Texas Administrative Code) that require Texas superintendents to take an active 

role in enforcing the professional standards of the teaching profession and that 

require the reporting of sexual misconduct by educators and/or child abuse by 

educators.  Given these legal requirements, it behooves one to examine why a 

superintendent with knowledge of allegations of sexual misconduct would 

condone his district’s settlement that included the expenditure of public monies 

along with a provision that the district would not report as required by law.7   If a 

superintendent is looking to the law for guidance, then Texas superintendents can 

also direct their attention to legal principles developed in the federal courts. 

                                                           
7 See the report on Donald Palmer, Investigative Docket for 1996-97, State Board for Educator 
Certification.  Copy of written settlement agreement can be obtained from researcher. 
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Influencing Legal Principles  

 A spotlight review of relevant case law reveals that the issue of school 

administrator liability for sexual abuse by employees is an ever evolving area of 

the law.  Most superintendents rely upon the updates provided by their 

professional associations to keep up with the changes.  Basically, there are three 

tools that are regularly invoked in litigation involving sexual abuse by an 

educator:  42 U.S.C. §1983 (hereinafter §1983), Title IX of the Education Act 

Amendments (hereinafter Title IX), and state tort law.   

 Together with the 14th Amendment’s guarantee of due process, §1983 

provides in pertinent part: 

  Every person who, under color of any statute, ordinance, 
regulation, custom or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper 
proceeding for redress.  (42 USC §1983) 

 

 Essentially, §1983 imposes vicarious liability for violations of rights 

protected by the Constitution.  The Fifth Circuit Court of Appeals, which 

encompasses Texas, has already considered this provision in connection with a 

lawsuit brought against a school district involving sexual misconduct by a teacher.  

In Doe v. Taylor Independent School District, 15 F.3d 443 (5th Cir.) (en banc), 
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cert. denied sub nom Lankford v. Doe, 115 S.Ct. 70 (1994), the Fifth Court 

declared the following standard of liability for administrators: 

We hold, first, that schoolchildren do have a liberty interest 
in their bodily integrity that is protected by the Due Process Clause 
of the Fourteenth Amendment and that physical sexual abuse by a 
school employee violates that right.  Second, we hold that school 
officials can be held liable for supervisory failures that result in the 
molestation of a schoolchild if those failures manifest a deliberate 
indifference to the constitutional rights of that child.(emphasis 
added). 
 

15 F.3d at 454. 

 In considering this federal liability standard for supervisors, it is important 

to note that the doctrine of respondeat superior currently is not being applied at 

the federal level; that is, the molester’s actions are not imputed to the employer as 

an entity.  This principle was initially described in Monell v. New York City 

Dept. of Social Services, 436 U.S. 658 (1978) and subsequently reinforced in 

Jett v. Dallas Independent School District, 491 U.S. 701 (1989).  In Jett, the 

Court upheld the proposition that a school district, as an entity, is not responsible 

for the constitutional torts of its employees if the plaintiff’s injury is not the result 

of a district policy, custom or usage. But, if the execution of a policy or custom 

inflicts the injury complained of, then the district may be subject to liability under 

§1983.  This stance has already been a subject of discussion by four Supreme 

Court justices in Board of County Commissioners v. Brown, 65 U.S.L.W. 4286, 

4296 (U.S., April 28, 1997) (Breyer, J. dissenting).  
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Interestingly, even though Taylor held that schoolchildren have a 

constitutional liberty interest in their bodily integrity that is protected, the Fifth 

Circuit has also held that the custodial relationship resulting from mandatory 

school attendance laws does not impose an affirmative duty upon school officials 

to protect pupils from constitutional violations.  Doe v. Hillsboro Independent 

School District, 113 F.3d 1412 (5th Cir., 1997)(en banc).  In effect, the Court in 

Hillsboro restricted the application of its Taylor holding.  See also, Becerra v. 

Houston Independent School District, 105 F.3d 1042 (5th Cir. 1997); Doe v. 

Rains Independent School District, 66 F.3d 1402 (5th Cir. 1995).   

In Hillsboro, the plaintiff was a high school student band member within 

the Dallas school district who levelled charges of sexual molestation against the 

band instructor in his high school.  The student lived with the band instructor and 

he claimed that the band instructor assaulted him twice on the campus in addition 

to other incidents.  The student also claimed that on both campus-related 

occasions, the assistant principal was notified of the incidents and that various 

educators and administrators knew of the relationship between student and 

instructor.  Among his claims, the student asserted that Dallas ISD failed to 

promulgate adequate rules regarding student-teacher relationships and did so with 

conscious disregard to the student’s constitutional rights; that Dallas ISD failed to 

adequately train and supervise the district’s employees and failed to take 

sufficient remedial actions to stop the instructors’ abuse of the student in 
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conscious disregard of the student’s constitutional rights.  In effect, the student 

pursued an individual supervisory liability theory as set out in Doe v. Taylor, and 

pursued it at the state level.  The student sought to establish that a supervisory 

school official, such as the assistant principal, could be held personally liable for 

a subordinate’s violation of a student’s constitutional right to bodily integrity.  

The student argued that because the assistant principal was notified of the alleged 

assaults and knew of the relationship, then the failure to do anything about it was 

tantamount to approval of the instructor’s conduct and this approval deprived him 

of his constitutional right to bodily integrity.  Because the school district did not 

negate this theory of “state-created danger”, the court remanded the appeal to the 

trial district court for resolution.  

 The doctrine of “state-created danger” arose in DeShaney v. Winnebago 

City Department of Social Services, 489 U.S. 189 (1989), and was well 

described in Johnson v. Dallas Independent School District, 38 F.3d 198, 200 

(5th Cir. 1994), cert. denied, 115 S.Ct. 1361, 131 L.Ed.2d 218 (1995) as follows: 

  When state actors knowingly place a person in 
danger, the due process clause of the constitution has been 
held to render them accountable for the foreseeable injuries 
that result from their conduct, whether or not the victim 
was in formal state “custody”…Three cases exemplify the 
state-created danger theory of liability.  In Wood v. 
Ostrander, 879, 879 F.2d 583 (9th Cir.  1989), cert. denied, 
498 U.S. 938, 111 S.Ct. 341, 112 L.Ed.2d 305 (1990), a 
police officer arrested a drunken driver and impounded his 
car, leaving the female passenger alone at night, without 
any means to go home, in a neighborhood known for 
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criminal activity.  She was raped by a stranger who offered 
her a lift….. in K.H. ex rel. Murphy v. Morgan, 914 F.2d 
846 (7th Cir. 1990), the state removed a sixteen-month old 
child from her parents’ custody and in the next four years 
shuttled her among eleven foster homes, in at least two of 
which she was molested or abused.  The court held that, if 
the allegations of the child’s complaint were correct, state 
officials could be guilty of knowingly subjecting her to 
serious psychological damage.  See also, White v. 
Rochford, 592 F.2d 381, 384-85 (7th Cir. 1979)(state liable 
for injuries to minor children left in car on the side of a 
busy highway after state officer arrested the driver).  
Although different facts underlie each of these cases, the 
courts uniformly held that state actors may be liable if they 
created the plaintiffs’ peril, increased their risk of harm, or 
acted to render them more vulnerable to danger. 

 
 

38 F.3d at 200 (footnote omitted). The 5th Circuit has held that supervisors can be 

liable for “gross negligence” or “deliberate indifference” to violations of their 

subordinates and the Circuit Court has developed a three-part test to evaluate 

supervisory liability.  Specifically, the court requires a complainant to show that 

1) the supervisor failed to supervise or train the subordinate, 2) a causal 

connection existed between the failure to supervise or train and the ultimate 

violation of the complainant’s rights, and 3) such failure to supervise or train 

amounted to gross negligence or deliberate indifference.  Doe v. Taylor, at 1263. 

Thus, a superintendent may find that a failure to adequately supervise school 

employees, or a failure to investigate or a failure to appropriately train educators 

on the handling of sexual misconduct complaints, or even the failure to warn 

others or to report sexual misconduct may raise the specter of liability under the 
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Taylor doctrine and under §1983, and I would expect that such liability would be 

a strong factor of consideration for the study participants.   

 Under Title IX applications, an official can become liable if the official 

knew of the harassment and failed to take action.  Davis v. Monroe County 

Board of Education, 74 F.3d 1186, 1193 (11th Cir. 1996).  Thus, the issues of 

whether or not to conduct an investigation and the degree of investigation come 

into play in matters involving allegations of sexual misconduct.  Title IX prohibits 

discrimination on the basis of sex, 20 U.S.C.§1681(a), and any student so 

discriminated on that basis will have a private right of action for injunctive relief 

and compensatory damages.  Franklin v. Gwinnett County Public Schools, 503 

U.S. 60, 75 (1992).   The Supreme Court also elected to hear the matter of Doe v. 

Lago Vista Independent School District, 106 F.3d 1223 (5th Cir. 1997), petition 

for certiorari filed May 23, 1997, which raised the issue of a school district’s 

liability in connection with a male teacher who engaged in a sexual relationship 

with a 16-year-old female student for several months.  The parents of the victim 

contended that the administrators were negligent and did not protect their 

daughter from assault or provide any system for a student to communicate such 

claims to the administrators.  Although the teacher-student relationship was 

known to another teacher, the student allegedly had not reported the matter to the 

principal or a person in a position of authority.  In a 5-4 vote on the case, now 

retitled Gebser v. Lago Vista Independent School District, the Court held that 
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schools are not liable for harassment of a student by an employee unless officials 

knew of the specific misconduct and responded with "deliberate indifference". 

However, the Court did not go so far as to require Lago Vista ISD to actually 

have a clear reporting system for students to report such misconduct.  This case 

was widely reported in Texas and was the subject of many discussions at training 

seminars for administrators and superintendents. It remains to be seen whether 

legal liability for individual actions is a primary consideration for superintendents 

contemplating how best to handle allegations of sexual misconduct on their 

campus.  Superintendents, however, do enjoy some limited protections for their 

ultimate decisions. 

 At the state level, school administrators can resort to the protection of Tex. 

Educ. Code §22.051(a), which provides: 

 A professional employee of a school district is not personally liable 
for any act that is incident to or within the scope of duties of the 
employee’s position of employment and that involves the exercise 
of judgment or discretion on the part of the employee, except in 
circumstances in which a professional employee uses excessive 
force in the discipline of students or negligence resulting in bodily 
injury to students. (emphasis added) 

 
The protections of this provision, however, apply only to acts that involve the 

exercise of judgment or discretion within the scope of employment on the part of 

the administrator.   Arguably, discretion in pursuing romantic or physical 

relationships with a student is not within the scope of employment; however the 

reporting of such is within a superintendent’s scope of duties and employment.  In 
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seeking the protections of this statutory provision, a superintendent could 

maintain that discretion was exercised in determining not to report an allegation 

of sexual misconduct by an educator. 

Counter to that assertion is the position that a superintendent's decision not 

to report allegations of educator sexual misconduct is not a discretionary function. 

The Code of Ethics requires a superintendent to comply with the law and to obey 

all regulations.  The Texas Family Code requires an educator to report suspected 

child abuse within 48 hours.  An educator alleged to be having a sexual 

relationship with a student who is a minor raises the issue of suspected child 

abuse; therefore, under this scenario, the superintendent is required to report the 

allegation to a lawful authority for investigation. Arguably, this decision does not 

involve discretion and therefore there is no need to worry about legal liability if 

the action is mandated.  

Also, as discussed previously, there is a state regulation requiring 

superintendents to report allegations of educator sexual misconduct with a minor 

if the educator is dismissed or resigns pursuant to such allegations.  Again, the 

terminology of the regulation is not discretionary and it can be posited that there 

exists an obligation to investigate all allegations of sexual misconduct and to 

report such to the state regulatory body.  A superintendent's failure to report an 

allegation of educator sexual misconduct may not be viewed as a discretionary act 
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in light of the mandatory language contained within some of these statutory 

provisions.   

Despite the federal court decisions and despite the state court decisions, 

and the enactment of state reporting requirements at multiple levels, a Texas 

school district nevertheless entered into a written agreement with an educator not 

to report allegations of sexual misconduct as required by law.  The agreement was 

dated January 8, 1996, and contained the following provision: 

5.  It is understood and agreed that the District will not make the 
notification required by 19 T.A.C. §137.587 to the Commissioner 
of Education, since the validity of the rule is in question and since 
no hearing has been held to determine the validity of the 
allegations made.  However is it understood and agreed that the 
District will respond to any inquiry made to it by TEA or law 
enforcement authorities regarding the Events which is initiated 
from some source other than the District. 
 

TEA v. Donald Palmer.  This agreement resulted after allegations surfaced 

that a middle school math teacher had initiated and carried on a romantic 

relationship with a seventh-grade female student and after the district had 

investigated the allegations.  According to the allegations, the teacher hugged and 

kissed the student while she sat on his lap, and he bought her an expensive ring. 

The district Title IX Coordinator discovered at least two other prior outcries from 

two students in connection with the same educator. Instead of rendering a final 

determination on the allegations and reporting the incident to SBEC, the school 

district negotiated the agreement above and allowed the teacher to resign in lieu 
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of a recommendation to terminate.  The district further agreed that it would keep 

all records referencing the allegations, the nonrenewal of employment and copies 

of the agreement separate from the educator’s personnel file.  The agreement also 

provided that the superintendent would provide prospective employers with a 

reference regarding the educator’s employment and indicate that the educator had 

resigned for personal reasons.  Id.   A copy of the report was eventually provided 

to SBEC and the state’s investigation revealed that the teacher had admitted to the 

student’s parents that he had french-kissed the student, had admitted that he did 

buy a ring for the student,  that he did engage in the “grandfather “ game and that 

he had developed feelings for her.  A prior report on the teacher was also 

confirmed.  The teacher’s Texas certification was subsequently revoked.  No 

licensing action was pursued against the superintendent who did not report the 

allegations to SBEC, however, the Commissioner of Education did send out a 

statewide letter to all superintendents reminding them of their reporting 

obligations. 

In light of the fact that school administrators continue to provide positive 

recommendations for educators who have been accused of sexual misconduct8 

and continue to consider agreements not to report such allegations it is important 

                                                           
8 See Toney v. Fairbanks North Star Borough School District, Board of Education, 

881 P.2d 1112 [95 Ed. Law Rep. [380]] (Ak. 1994), as quoted by Fred Hartmeister at page 11. 
Hartmeister, Fred  (1997).  Handling Requests for Employment References:  Elevating Awareness 
Among the Pitfalls and Pendulums”,  119 Education Law Reporter 1. 
.  The Commissioner of Education subsequently revoked Mr. Toney in Texas. 
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to examine the motivations for such because of the negative consequences from 

such a course of action. Additionally, given that Hartmeister (1997) noted that no 

justification grounded on ethical perspectives was provided when he queried 

administrators at a school law conference as to how they handled requests for 

references from other districts on either current/soon-to-depart employees, it is 

also important to assess what ethical frameworks are being considered by the 

superintendents in handling allegations of sexual misconduct and whether or not 

there is an alignment between personal concerns and professional ethical 

standards.  This study was designed to explore whether superintendents in Texas 

consider their Code of Ethics as a guideline in addressing the ethical dilemma of 

educator sexual misconduct.  Another focus of the study was to examine whether 

legal implications and legal liabilities were indeed a consideration in the handling 

of sexual misconduct allegations and to identify any competing ethical values.  

During the interviews, I also had the opportunity to evaluate how the participants 

prioritized their commitments to the individuals involved in the allegations, and 

how these priorities shaped the ultimate outcome. 

SUMMARY 

The review of literature has revealed that sexual misconduct by educators 

is a nationwide dilemma and that this issue has continued to permeate the nation's 

school systems.  Furthermore, the literature has also revealed that educators 

within the public school system have contributed to the nasty little practice of 
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"passing the trash" by taking affirmative steps to allow molesting educators to 

evade the enforcement of professional and regulatory provisions.  The research 

literature emphasizes that public administrators bear a higher ethical standard than 

business leaders and that integrity is a key ingredient of leadership.  An 

examination of the ethics studies also identifies three primary purposes for codes 

of ethics as mechanisms for defining acceptable ethical behaviors.  Texas has 

Code of Ethics that identifies the professional standards to be followed by 

superintendents, along with the national code of ethics adopted by the American 

Association of School Administrators.  These existing codes of ethics can guide 

superintendents in assessing an allegation of educator sexual misconduct.  The 

literature has also confirmed the existence of state laws that impose obligations 

upon superintendents to report allegations of educator sexual misconduct to state 

regulatory bodies for investigation. Some studies (Cohen, 1976; Mitchell, 1990; 

Kultgen, 1988) have posited that administrators will avail themselves of such 

tools as their framework for ethical decisions when they are available. Yet these 

studies do not address why superintendents may be contributing to such unethical 

practices or whether the superintendents are knowingly committing such.  

The literature also established that legal doctrines have held that students 

do have a liberty interest in their bodily integrity and that physical sexual abuse 

by a school employee violates that right.  The court cases have generated great 

discussion amongst educators as to legal liability for individual decisions. 
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Whether or not superintendents in Texas utilize these elements as a frame of 

reference or analysis in handling allegations of educator sexual misconduct is 

answered by the first research question.  The second research question will 

address what is considered if the superintendents are not relying upon the code of 

ethics or the law for their guidance.  

The research literature also addressed the issue of ethics and yielded 

studies from the perspective of what motivated administrators to act in general 

ethical principles, but the studies fell short of examining the consequences of an 

administrator's choice of action in a specific area. The third research question in 

this study examines what may motivate a superintendent not to report unethical 

conduct that may also be a heinous breach of trust for the education profession.  

Thus, this study fits into the existing literature by examining and identifying some 

factors that influence superintendents to continue the cloaking of organization 

activities for education in general.  In addition to studying the superintendents' 

acts of omission, the study will also address the superintendents' affirmative acts 

in disregarding state policy and legal requirements designed to safeguard the 

teaching environs for the students as well as to maintain the integrity of the 

teaching profession. In sum, this study will confirm whether superintendents truly 

do rely upon their Code of Ethics as a guide for moral and ethical decisions as 

educational leaders as well as evaluate how prioritization of personal values can 



 65

ultimately shape the outcome to such a degree as to thwart the public policy 

espoused in the Code of Ethics and in the statutory reporting requirements. 
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CHAPTER III 

METHODOLOGY  

 

 In a short article on ethics, Beck quotes Tyack and Hansot as describing 

those who occupy the superintendence as “managers of virtue”, who are expected 

to embody and promote the dominant norms of communities they serve (Beck, 

1996).  It was assumed that these “managers of virtue” possessed the qualities 

necessary to conduct themselves personally and professionally according to 

accepted moral and ethical standards, and that the ethical dimension of the 

superintendent was a non-issue.  The discovery in Texas of written agreements 

not to report allegations of educator sexual misconduct, however, indicates that 

the perception of a superintendent's ethical dimension may not be truly reflective 

of reality. Indeed, this discovery indicates that some educators are actively 

engaged in practices aimed at concealing the scope of educator sexual misconduct 

within the Texas public school system.  L.M. Smith and Keith (1971) first 

identified this concept of "cloaking of organizational activities".  In this instance, 

Texas has enacted formalized requirements for the reporting of educator sexual 

misconduct, however, this apparently has not been congruent with some 

community biases or desires, as reflected by the written agreements not to report 

as required by law. 
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Given that superintendents were complicit in these agreements and 

therefore not complying with state law, the assumption that their ethical 

dimension is a non-issue is no longer valid.  It was the objective of this study to 

identify and analyze some of the professional standards utilized by 

superintendents in handling allegations of sexual misconduct by educators and 

thereby to pierce through the veil of obfuscation and complicity.  A guiding 

motivation of this study was to determine whether superintendents were applying 

their individualized standards and values regardless of the state level mandate for 

the profession as a whole.   

In pursuit of this objective, this study was conducted from a qualitative 

perspective with an emphasis towards detailed, contextual descriptions. The 

interviews were conducted with a goal of identifying the superintendents' training 

on their professional code of ethics, as well as their knowledge base of reporting 

requirements in Texas to determine what was being considered in handling claims 

of educator sexual misconduct.  In effect, "I asked and examined" (Wolcott, 

1992). 

This particular chapter is divided into four sections.  The first section 

addresses the research and design of the study.  The second section describes the 

population and sampling.  The third section discusses the instrumentation 

employed.  The fourth section describes the data collection process and the data 

analysis.   
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RESEARCH DESIGN 

 My orienting construct was the ethical considerations of superintendents 

in handling allegations of educator sexual misconduct.  Because I wanted to delve 

into why certain actions were taken or executed, I decided to pursue a qualitative 

study.  Given my background and experience on advising, training and assisting 

superintendents throughout my tenure as Director of Investigations for the State 

Board for Educator Certification, I wanted to probe the superintendents' 

knowledge on what they should have known and what they were charged with 

knowing.  Thus, I settled on face-to-face interviews as the optimal course of 

research for this study. 

The study involves the collection of qualitative data primarily through 

interview research. Maccoby and Maccoby (1954, p. 449) provide the following 

definition of interview: “For our purposes, an interview will refer to a face-to-face 

verbal interchange, in which one person, the interviewer, attempts to elicit 

information or expressions of opinion or belief from another person or persons.”  

Kahn and Cannell (1957, p. 16) define it as follows:  “We use the term interview 

to refer to a specialized pattern of verbal interaction—initiated for a specific 

purpose, and focused on some specific content area, with consequent elimination 

of extraneous material.  Moreover, the interview is a pattern of interaction in 

which the role relationship of interviewer and respondent is highly specialized, its 

specific characteristics depending somewhat on the purpose and character of the 
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interview.” In this instance, I conducted informal, face-to-face, open-ended 

interviews on the issue of sexual misconduct allegations on campus.  The 

resultant data was examined for referential and indexical meaning.  Also, 

Huberman and Miles’ (1994) three processes of data analysis were applied:  data 

reduction, data display and conclusion drawing and verification. 

 In pursuing this course of action, I was ever cognizant of prospective 

limitation.  In this case, if the respondents’ identified me with my past position in 

the state regulatory office, then I had to consider that they could distort their 

answers in order to make themselves look good or to avoid having to 

acknowledge the existing problem.  In essence, they could just want to make 

themselves look good or provide only positive data (Spector, 1981).  

Subsequently, in working with the text of the transcribed interviews, I set up a 

raw matrix to note salient points and recurring explanations or justifications.  

These in turn were associated with themes such as power relationships, legal 

liability and political concerns. 

When I first conceived of this project, I realized that there would be an 

inherent difficulty in obtaining open cooperation because of the fact that I was 

known across the state to many superintendents in my role as Director of 

Investigations on complaints of misconduct against educators, and that I was a 

lawyer by training.  The superintendents who I sought as study participants were 

responsible for forwarding their reports of misconduct to my office.  It was the 
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same office that had statewide jurisdiction to investigate them or their colleagues 

for any failure to comply with statutory directives if a complaint were levied at 

the state level.  It was also the same office that pursued licensing actions on behalf 

of the State Board for Educator Certification.  Certainly this knowledge could 

produce a chilling effect, and it apparently influenced some individuals who 

withdrew from the study once I explained my background and produced the 

consent form.   

Moreover, previously, I had been an administrative law judge for the 

Commissioner of Education and had rendered decisions in licensing actions as 

well as employment cases.  Thus, given my past enforcement occupations along 

similar lines, it would be a task to convince any prospective participant in my 

study to disassociate me from my professional role and to accept me in strictly a 

researcher role.  Ironically, I was hampered in my role of researcher by my 

effectiveness in my professional role of enforcer of the educator professional 

standards of conduct.  I had to contend with the nebulous specter of doubt on the 

part of anticipated participants that what they said or revealed would not be used 

against them.  It was an issue of trust and power dissonance.  It was also a 

concern that was ever present because the respondents’ tendencies and biases in 

their replies could generate false relationships that could be incorporated into the 

final analysis (Spector 1981; Pedhazur & Pedhazur Schmelkin, 1991). 
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 Additionally, the interviewing method in and of itself contains its own 

procedural problems.  Communication may be restricted by eavesdroppers, 

although this restriction can be addressed by moving the respondent to a secure 

location for the interview (Cancian, 1965).  To counter this element, I requested to 

meet my participants after hours in their offices or at a mutually convenient time 

that would minimize interruptions and visitors in the area.  Additionally, the 

context in which a question is posed may affect the respondent’s interpretation of 

the query along with the nature of the response (Biggs, 1986).  Thus, the replies I 

obtained could contain an intentional omission or falsification of material as 

discussed above. 

 To address the issue of cooperation, I initially called upon some of the 

major urban districts to assess the level of resistance to the topic of the study.  

This resistance was quickly confirmed.  Then I availed myself of friendships 

among the superintendents to generate participants as well as introductions to 

other prospective participants.  To address the remaining issues generated by the 

interview technique, I arranged to meet with the interviewees at a location of their 

selection that afforded a comfort zone of privacy.  Also, I covered topics in a 

variety of styles to see if the same response was provided in connection with the 

same or similar issues.  All except one interview were audio taped.   In addition to 

information on the study research questions, data was collected on the district's 

student population size, the superintendent' licensure as a superintendent, and the 
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number of years licensed as an educator.  Finally, I also reviewed state documents 

and Commissioner's decisions over the past decade on educator sexual 

misconduct.  The internet was also a convenient resource for obtaining the 

contents of the Texas statutes applicable to this study.  

POPULATION AND SAMPLE 

In Texas, there are 1080 public school districts.  It would have been ideal 

to shadow a superintendent in her/his professional role for a period of time; 

however, this approach was not fiscally feasible at the time.  Ultimately, I decided 

to conduct minimum one-hour interviews with at least three superintendents who 

would agree to an audio taped session.  Given that I encountered difficulty in 

successively connecting with those who were randomly chosen, I resorted to 

contacting specific superintendents that I knew or to whom I had been introduced 

by another superintendent.  Thus, my final determining selection of 

superintendents for this study was purposive and not random (Kuzel, 1992; 

Patton, 1990; Morse, 1989). 

In pursuing this study, I definitely wanted to obtain a contextual feeling of 

a superintendent’s professional culture in addressing situations involving 

allegations of educator sexual misconduct on campus.  I chose the superintendents 

as my sampling population based on my initial belief that, practically, it is usually 

the superintendent or assistant superintendent who is the final policy-maker and 

decision-maker with respect to school-based investigations into allegations of 
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sexual misconduct on a campus.  There was no restriction on the tenure of the 

superintendent because it was initially assumed that all current superintendents 

possessed knowledge of the reporting requirements imposed upon them.   

In addition to the purposive sampling, I also availed myself of snowball 

sampling and opportunistic sampling (Kuzel, 1992).  I relied upon willing 

participants to refer me to someone else they knew or to provide calls of 

introductions for me.  New leads were followed up on and I took advantage of the 

unexpected windfall of attending the Texas Association of School Boards 

conference in Houston, Texas, in 1998, where I had the opportunity to approach 

several superintendents in one location and secure commitments for interviews.  

In the end, the study participants represented the central, north, south, east 

and western regions of the state as well as the rural and urban school districts.  

The participants also included both genders and a diversity in ethnicity and tenure 

of superintendency licensure.  This data is synopsized in Table 3.1 below.   

 
DISTRICT PARTICIPANT GENDER SUPT. 

LICENSURE 
YRS. AS 

EDUCATOR 
DISTRICT 
STUDENT 

POPULATION 

REGION FORMAL 
TRAINNG ON 

CODE OF 
ETHICS? 

        
A Lyle Lindsey M 1976 30 6,082 North No 
B Shania Smith F 1995 18 74,078 North No 
C Jose Banderas M 1999 23 7,000 Central No 
D Anthony Simon M 1992 15 1,985 Central No 
E Norma Johnson F 1993 29 1,684 South No 
F Tom Haywood M 1976 26 41,600 Southeast No 
G Martin James M 1993 13 3,810 East No 
H Jesus Sabio M 1975 42 48,000 West No 

        
 

Table 3.1 
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INSTRUMENTATION 

In light of the qualitative nature of the study, I was the primary instrument 

of research because I elected to collect data through interviews.  I was in a prime 

position to note any nuances of human interaction and demeanor (Lincoln and 

Guba, 1985) and I wrote down such observations for subsequent analysis.  Also, I 

had a background that made interviewing a comfortable and preferred technique 

for research.  Throughout my career as a lawyer overseeing investigations, I have 

received extensive formal training on investigative and questioning techniques 

that have promoted an ability to draw people out and to steer a conversation, as 

well as to seek subtle corroboration of details on articulated events.  Another 

advantage was that I could ask the same question or cover the same topic in at 

least three different ways or perspectives, and so I had a better chance of 

obtaining a response through dogged determination as well as to test the 

consistency of a position.  As a former assistant chief counsel at the Texas 

Education Agency and the Director of Investigations for the State Board for 

Educator Certification for several years, I had a wealth of experience in 

questioning educators and students on the issue of educator sexual misconduct 

within the Texas public school system.  Thus, I was in the distinct position of 

possessing a unique and experiential understanding of the contextual subtleties 
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surrounding the subjects and the subject matter (Herrick, 1993; McCracken, 

1988). 

DATA COLLECTION AND DATA ANALYSIS 

 For this particular study, I expected the participants to reply according to 

their past recollections of actions or upon speculation for prospective action 

(Babbie, 1992) based upon scenarios I would provide to them.  Although the 

interviews were structured to be flexible with open ended questions on specific 

topics, I nevertheless attempted to reclaim the power between the researcher and 

subject by directing the course of questioning and, ultimately, by conducting the 

final analysis and interpretation of the data collected (Frankenburg, 1993).  Thus 

armed with this intent, I collected my interviews. 

 My initial contact with prospective participants was via a phone call.  I 

explained the purpose of my study and outlined the general methodology that 

would be followed.  I discussed the value of the study and requested cooperation 

and a signed consent form.  An appointment was then scheduled for a face-to-face 

interview and I traveled to the location of their choice. 

The interviews consisted of face-to-face exchanges between the study 

participant and me.  For purposes of each interview, each individual was assured 

of confidentiality for purposes of this study and each interviewee was advised that 

I sought to conduct a minimum one-hour interview that would be taped.  The 

participants were provided with copies of the informed consent form, along with a 
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copy of the tape transcriptions if requested. I was very direct in pointing out that 

my subject matter of research involved allegations of sexual misconduct attributed 

to educators.  I did so for two reasons.   

First, some people are extremely uncomfortable in discussing the topic of 

sex within a professional work environment, much less sexual misconduct in a 

professional setting that involves children, and this discomfort can influence the 

answers provided or cause others not to address the issue at all.  Indeed, one 

superintendent who agreed to an interview referenced the issue as “sexual 

harassment” every time I mentioned sexual misconduct.  Another superintendent 

testified at an administrative hearing that he held a belief that the educator and 

student could not have engaged in sexual intercourse because people did not have 

sex during the day and so he did not believe in its occurrence.  If an interviewee in 

this study did not want to discuss the issue of sexual misconduct at all, then for 

purposes of this study I needed to know immediately in order to best utilize my 

time. 

The second reason for my forthrightness in identifying the content of my 

research was that I was going to be asking the participants questions that might 

yield admissions that could be framed into moral indictments of their profession if 

not themselves.  If the participants candidly revealed long-suspected practices of 

“passing the trash”, then these revelations could raise issues of betrayal and 

disloyalty, and I wanted them to be aware of these matters in case they might 
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experience a personal conflict.  I wanted them to be candid but I also wanted them 

to understand the possible ramifications of their disclosures.  In essence, I sought 

their cooperation in piercing the veil of “the family’s dirty little secret”.  Thus, my 

assurance of confidentiality was a critical and defining element of this study and 

of the participants’ cooperation in the interview aspect.  To attain a comfortable 

degree of confidentiality and privacy, each study participant was given a 

pseudonym, and references to cities, buildings or other identifying variables were 

either omitted or changed on the transcription of the tapes.  Additionally, each 

study participant was informed that they could obtain a copy of the transcript 

upon request. 

Whether it was because of friendship, my forthrightness, a willingness to 

speak out without fear of retribution or a combination of all three, eight 

participants readily agreed to be interviewed.  Distance and a travel schedule 

nearly proved to be an impediment for one participant but I utilized telephone 

conferencing and modern technology to obtain responses to the same questions 

and issues posed to the others in face-to-face interviews. 

The issue of confidentiality also presented an interesting ethical twist for 

me as a researcher.  Because I am also a lawyer as well as a researcher, I found 

myself having to accommodate two sets of professional ethics.  As a researcher on 

another project, I had learned that study participants were often led to believe that 

they were being offered an absolute confidentiality for participation in interviews; 
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however, as a lawyer, I was also aware that such confidentiality could be revealed 

pursuant to a court order or subpoena.  To make an issue of this, however, might 

chill my participants’ candidness and participation.  This might keep me from my 

research.  I found myself thinking of the policeman who is off duty and witnesses 

a traffic infraction.  Technically there is a violation of a regulation, but does the 

policeman report it?  So I found myself wrestling with how to address this 

conundrum of weighing the pros and cons.  A pro for the researcher could also be 

a con for the lawyer.  I also wondered if the superintendents agonized as much 

over the many crises that face them throughout their tenure.  In the end, my 

directness again influenced my course of action.  Rationalizing that I would rather 

lose information for my research than my law license, I opted for disclosure and 

elected to draft my informed consent form in such a manner that it apprised the 

participant that the information provided would remain confidential but could be 

disclosed with their permission or as required by law.  I also provided that the 

study participants were free to refuse to answer any question that made them 

uncomfortable and that transcription of the taped interviews would be provided 

upon their request.  The terminology did not provide a false sense of absolute 

assurance of confidentiality and I am comfortable that both sets of professional 

ethics have been observed. 

As previously noted, the resulting eight interviews were audiotaped, and  I 

transcribed these interviews on my Sony Trinitron computer using the Microsoft 
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Word 6.0 word processing program. Next, I coded the data extract according to 

evolving themes (Miles & Hubermann, 1984).  Once the coding was effected, the 

data was interrogated (Delamont, 1992) and subjected to interpretation.   

In addition to the audiotapes, I took down jottings on certain observations 

and recollections of other stories, and wrote down reflections on how I felt during 

the sessions, along with my perceptions of the interviewees’ demeanor.  

Pseudonyms were given to each interviewee on interview transcriptions.  I sought 

more of a conversational collaborative interview; however, I was also prepared to 

pursue a more direct interview with a question and answer format if the situation 

necessitated such a style.  Furthermore, I examined statutory reporting 

requirements and reviewed transcriptions of public licensing hearings where 

superintendents and student victims testified regarding allegations of sexual 

misconduct by an educator.  

These methods were applied to develop information that would explore 

the enforcement of standards within the education field.  As I progressed through 

the analysis and reflection of the information, I started off with the 

superintendents’ cognizance of their ethical and statutory obligations to report 

allegations of sexual misconduct by an educator to the state regulatory body.  I 

then proceeded to determine what standards were being considered and 

interpreted by the superintendents in addressing issues of educator sexual 

misconduct.  The results of the methodological applications were then analyzed to 
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identify possible supporting or competing interests and influences considered by 

superintendents in such instances that might generate a practice of agreeing to 

accept a resignation from an accused educator in return for not reporting 

allegations of sexual misconduct.   

The replies from one respondent were compared to replies of the other 

respondents in an attempt to obtain the collective view on one issue (Marshall & 

Rossman, 1989) and thereby examine the data for evolving patterns.  This 

comparison would occur after the completion of each interview transcription. An 

audit trail was generated through the numerous pages of transcribed interviews 

and notes of observations.  

Additionally, the comparison of answers also provided a validity check as 

the content was either elaborated or corroborated by more than one other 

respondent.  To further check validity, I also interviewed two subordinates in a 

large urban district to determine if their positions and understanding of 

expectation and regulations of the district's processes were aligned with top 

management's expectations and declarations.  Lincoln and Guba (1985) used the 

qualitative terms of credibility and confirmability for this analysis. I conducted 

some member checking when I repeated questions during interviews and asked 

the participants if I had understood them correctly. Finally, the results were 

reviewed to determine whether or not there was an alignment between the 

personal ethical standards and the professional ethical standards within the 
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professional culture of superintendents.  These areas of analysis were governed by 

the research questions that guided the study.   

SUMMARY 

This chapter described the methodology, the population sample, the 

instrumentation, and the data collection and analysis employed in this study.  The 

following chapter describes the research findings and presents the results within 

the context of the research questions. 
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CHAPTER IV. 

RESULTS AND DATA ANALYSIS  

OVERVIEW 

 The purpose of this study was to explore the knowledge base of 

superintendents in Texas on their profession’s Code of Ethics and reporting 

requirements in connection with handling allegations of educator sexual 

misconduct. Another prong of the investigative research was to identify elements 

taken into consideration by superintendents in determining how to handle such 

claims and elements that may lead to the decision not to report the accused 

educator for further investigation and scrutiny.  This chapter summarizes the 

research findings from the field interviews of the study participants, along with 

the results from the review of state documents and Commissioner’s decisions in 

Texas.  The chapter presents initial interpretations of the data with respect to the 

research questions.  Similarities of understanding are noted, as well as 

distinguishing perspectives among the study participants. Information relevant to 

the three research questions is presented supported by direct quotes where 

possible from the tape-recorded interviews.  Emerging themes were also 

identified from the supporting responses provided by the participants.  

  Texas laws and regulations from TEA and SBEC defined the parameters 

of the knowledge base for the superintendents.  As outlined in Chapter II, Texas 
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has imposed reporting obligations upon superintendents through a variety of 

measures. I expected to confirm that the superintendents in my study would have 

a firm grasp of the state’s reporting requirements.  After all, the requirements had 

been in place for a number of years, and the profession’s Code of Ethics had been 

a stable precept for a number of years and had undergone few changes.  

Furthermore, despite the generalized admonition to obey the law contained within 

the Texas Code of Ethics, Tex. Educ. Code §22.083(c) specifically imposes a 

clear individual obligation upon the superintendent or director of a school district, 

charter school or private school to notify the State Board for Educator 

Certification in writing if the person obtains or has knowledge of information 

showing that an applicant or holder of a certificate has a reported criminal history.  

It is to be noted that criminal history is not restricted to a conviction; rather, it 

includes arrests, indictments and charges of information, along with deferred 

adjudication or deferred prosecutions.   It is information collected about a person 

by a criminal justice agency that consists of identifiable descriptions and notations 

of any of the charges outlined above.  The term does not include fingerprint 

records or driving records.   Tex. Gov’t. Code §411.082 (Vernon, 2002)  Because 

the terminology in §22.083(c) utilizes the term "shall report" instead of "may 

report", the duty to report imposed upon the superintendent is interpreted to be a 

mandatory act under the language of this statute.  Thus, if a superintendent 

becomes aware, through any means, that an educator has been convicted of a 
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criminal offense or been subject to an arrest, indictment or deferred adjudication, 

then the individual obligation is triggered and the superintendent is obligated to 

report such information to SBEC. 

Another notice requirement imposed upon the superintendent is also to be 

found in the Tex. Fam. Code §261.101, which also requires the reporting of 

suspected child abuse or neglect to an appropriate enforcement authority for 

investigation.  The reporting requirement is an individual responsibility, and the 

Texas Commissioner of Education has already made it clear through his decisions 

and letters to the districts that teachers cannot absolve themselves of this 

responsibility by reporting it simply to their principals or other supervisor. The 

Texas law also places an extra burden upon professionals because of their special 

relationship with children.  Under the terms of this particular state law, teachers, 

nurses, doctors and day-care employees have to report not later than 48 hours 

after they first suspected the abuse or neglect.  It is a reasonable assumption that 

allegations of educator sexual misconduct involving a minor or student reasonably 

raise suspicions of child abuse, and so an educator is required to report such 

within 48 hours for investigation.  

Finally, 19 T.A.C. §137.587 was still in effect during the initial interviews 

and it also imposed a reporting obligation upon the superintendent or the president 

of the board of trustees.  As drafted, this regulation decreed that the 

superintendent, or the president of the board of trustees, shall notify the State 
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Board for Educator Certification any time the board of trustees terminates an 

educator because he or she committed an act involving any form of sexual or 

physical abuse of a minor or other illegal conduct with a minor, or for four other 

articulated circumstances.  This reporting requirement is now codified at 19 

T.A.C. §249.14. 

Moreover, the Texas Commissioner of Education reminded 

superintendents of their ethical responsibilities and reporting obligations in 

connection with allegations of educator sexual misconduct through a statewide 

distribution to all superintendents of the following letter dated January 27, 1997: 

 "…As the highest-ranking education officials at the local 
level, school board presidents and superintendents are charged 
with the highest degree of care and responsibility for ensuring this 
grant of authority is neither ignored nor abused.  Knowingly failing 
to report misconduct to the proper state authorities compromises 
the professional status of educators, recognition of which we have 
all strived to achieve and maintain. 

We trust you will cooperate with us in ensuring compliance 
with established law and government policy controlling the 
reporting of educator misconduct by local school officials.  Thank 
you for your continued vigilance in this most important matter." 
[Moses, 1997] 

 
This reminder from the Commissioner, and its statewide distribution, 

along with knowledge of the legal reporting requirements shaped some of my 

assumptions going into the study.  It was these elements of knowledge that were 

the focus of attention when the study participants were probed for their 

knowledge base in connection with the first research question presented below.   
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Resarch Question 1:  What is the superintendents’ knowledge of the 

Code of Ethics and of statutory requirements concerning allegations 

of sexual misconduct?  Are they aware of the statutory reporting 

requirements regarding allegations of sexual misconduct by 

educators? 

The Texas Code of Ethics that governed the teaching profession in Texas 

in 1997 can be found at Title 19 of the Texas Administrative Code, Chapter 177.1 

(1996).  The original code of ethics was issued under Acts 1969, 61st Leg., p. 

2735, Ch. 889, effective September 1, 1969, as amended (Texas Education Code, 

§ 13.210).  According to the statutory provisions a Professional Practices 

Commission was created to carry out the responsibilities of developing and 

promoting a high standard of ethics, conduct, and professional practices and 

performance of educators.  The initial set of standards was subjected to approval 

by referendum of all active certified educators.  Tex. Educ. Code §13.210(c) 

(Vernon’s 1971). 

 The Texas Code of Ethics underwent revisions and amendments under 

Acts 1971, 62nd Leg., p. 1480, Ch. 405, §2, eff. May 26, 1971.  A major revision 

occurred in 1993, when the Commission itself was abolished and the statutory 

provision for its creation (Tex. Educ. Code §13.203) was repealed by Acts 1993, 

73rd Leg., Ch. 771, §19(29), effective September 1, 1993.  The legislature 

included provisions that would allow the Commissioner of Education to 
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reconstitute the Commission if the Commissioner deemed it to be an integral and 

required advisory committee.  During the course of this study, the Commissioner  

did not exercise such authority to reconstitute the Professional Practices 

Commission.  

It is to be noted that, although the Professional Practices Commission was 

authorized to receive and review written complaints of alleged violations by any 

member of the profession of any provision of the code of ethics, the Commission 

nevertheless enjoyed merely an advisory capacity to the Commissioner of 

Education.  Tex. Educ. Code §13.212 (Vernon’s 1971).  Thus, even if the 

Commission could recommend the dismissal of a complaint, or the suspension or 

revocation of a certificate, the recommendation was still subject to the 

Commissioner’s approval.  The Commissioner was free to reject the 

Commission’s recommendations. 

 The Commissioner's authority was subsequently transferred to SBEC.  

When the Texas Legislature first proposed the creation of the State Board for 

Educator Certification in 1995, it also mandated the adoption, amendment, and 

enforcement of a code of ethics by SBEC.  Tex. Educ. Code §21.041 (Vernon’s 

1996).  Thus, the obligation for development and enforcement of the code of 

ethics was to be transferred from the Commissioner of Education to the State 

Board for Educator Certification.  The transition language contained in Senate 

Bill 1, specifically Section 63(i) and (j) of the 1995 Act provided that: 
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  “(i)  The code of ethics and standard practices adopted under Section 

13.210, Education Code, as that section existed before repeat by this Act, by the 

Teachers’ Professional Practices Commission, or by an advisory committee to the 

Central Education Agency under Subchapter H, Chapter 11, Education Code, as 

that subchapter existed before repeal of this Act, remains in effect until the 

effective date of a code of ethics proposed by the State Board for Educator 

Certification under Section 21.041, Education Code, as added by this Act.  A 

complaint regarding a violation of a provision of the code of ethics and standard 

practices in effect on January 1, 1995, as to conduct occurring while that code is 

in effect, shall be treated as a complaint regarding a violation of the code of ethics 

proposed and adopted under Section 21.041, Education Code, as added by this 

Act. 

 (j)  Subchapter B, Chapter 13, Education Code, as that subchapter existed 

on January 1, 1995, and rules adopted by the State Board for Educator 

Certification under that subchapter continue in effect for purposes of this section.” 

Thus, the educators’ Code of Ethics remained in effect throughout the transition.  

The fact that the Texas Legislature mandated a Code of Ethics and that it provided 

transition language reinforces the position that the state policy makers placed a 

high value on the Code of Ethics as a governing principle for the profession.  

Furthermore, the policy makers expected continued enforcement throughout their 

deliberations by expressly confirming the viability of a complaint regarding a 
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violation of the prior Code of Ethics during the transition period.  The educators' 

associations recognized this position as they kept their constituencies well advised 

throughout the year of the legislative changes, and the associations' 

representatives were deeply involved in the discussions leading to the 

development of new rules for consideration by SBEC.  In effect, they exerted a 

concerted effort to remain vested shareholders in this particular policy instrument.  

 On October 31, 1997, the State Board for Educator Certification proposed 

rules to adopt a code of ethics to govern the professional standards and practices 

of educators.  Given the legislative intent to provide oversight of SBEC’s rules by 

the prior regulating body, the rules were forwarded to the State Board of 

Education (SBOE) at the Texas Education Agency.  After review, the Code of 

Ethics was not rejected at the State Board of Education’s November, 1997, board 

meeting in Austin, Texas.  Accordingly, the Code of Ethics developed by the 

SBEC took effect 90 days from the date of submission to the SBOE.  Tex. Educ. 

Code §21.042 (Vernon’s 1996).  Thus, the Texas educators finally had a new 

Code of Ethics in 1998. 

Given the widely disseminated and much discussed proposed rules for the 

current Code of Ethics, the shallow depth of knowledge revealed by the study 

participants when asked about their profession's code of ethics was a surprising 

discovery.  The results were pretty consistent from all of the participants.  None of 

them had received any formalized training during their programmatic education 
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on the profession's Code of Ethics during their preparation for initial certification 

or thereafter.  Jesus Sabio, who was the longest participating educator of the study 

group, commented that he "has never seen a written code of ethics for educators 

but assumes that one is developed by a profession and that it exists". (1:25-27)  

He did relate that he had taken an ethics course as part of his undergraduate 

curriculum, however, it was not part of his educator preparation nor was it 

required for his certification.   

Shania Smith, who received her latest certification for the superintendency 

in 1995, acknowledged that there were discussions in some of her classes but no 

formal training on the profession’s Code of Ethics was provided.  Her knowledge 

of the Code of Ethics evolved more from her work experiences than her classes 

for certification. (Smith 20:46-49).  She related that her first exposure to the Code 

of Ethics was when she was given a handbook during her orientation as a first 

year teacher in 1979, and “they didn’t put a whole lot of emphasis on it”. (Smith 

21:12-17) Although her particular district had adopted a code of ethics for 

educators employed in the district, she was uncertain over whether a state-wide 

code of ethics existed at the time of our interview.  (Smith 23:16-39). When 

informed that a code did exist, Smith inquired “who does enforce that?” (Smith 

23:48). 
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Norma Johnson exhibited a similar degree of familiarity with the Code of 

Ethics.  In fact, the following exchange between Norma Johnson and me pretty 

well reflects the overall general field of clarity displayed by the study participants: 

Q: ….Specifically, during your preparation for teaching back 
in your college years, do you remember being trained on 
the Code of Conduct, Code of Ethics, rather? 

 
A: Um, I remember way back in the 70s, we reviewed 

something on the Code of Ethics, but I didn't revisit that 
until I was studying for my superintendent exits, and then I 
knew there were some questions on the Code of Ethics in 
the test, or was told there were, so at that time, I went to the 
school district where I worked, to the personnel office, and 
I quickly reviewed the Code of Ethics. 

 
Q: So, did you have any formal training though? 
 
A: No, not al all. 
 
Q: O.k., well do you remember your first exposure on the 

Code of Ethics? 
 
A: Other than that time when I revisited that this last year as 

we looked at our policy, our board, our district policy, and 
we talked about the Code of Ethics and what to, how to 
address the need for such. 

 
Q: Was there any training at your district on the Code of 

Ethics? 
 
A: No.  We did have some training on, let me see, we've had 

some training on sexual harassment, of course, for all 
levels, and we've had…that's all, that's the only area. 

 
Q: O.k., well can you tell me whether you know right now 

whether a Code of Ethics might be in existence? 
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A: In the district policy?  I believe the State of Texas dropped 
the Code of Ethics from, at one point.. 

 
Q: Yeah, there's a state of confusion over that.  And, so right 

now, I would just like to know whether you know one way 
or the other if it exists? 

 
A: Ah, I don't know. 
 
Q: O.k. 
 
A: Don't know. 
(Johnson, 3) 
 

 Haywood did indicate some familiarity with a code of ethics, but it was 

not because he had kept up with the discussions before SBEC or because of the 

statewide dissemination of the proposed code eventually adopted.  Rather, he 

stated that he had become more aware of a code of ethics' principles because it 

was incorporated in local district policy and teachers were utilizing it more and 

more often to file grievances against principals. (27:23-37)  Like Smith, he was 

attuned to a code of ethics in general because his district had incorporated a code 

into local policy, and in his district, the teachers were resorting to the local 

instrument to file grievances that Haywood reviewed, thereby acquainting him 

with the details of the standards in connection with management-labor issues.  

Haywood, however, was unsure on whether a state-wide Code of Ethics existed at 

the time of our interview.   

Overall, these study participants espoused a general attitude of lax 

attention to the teaching profession's Code of Ethics.  It was a condition I had 
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observed within the profession since at least 1995, when I assumed 

responsibilities over enforcement of the certification actions before the Texas 

Commissioner of Education.  As Director of Investigations and Enforcement for 

SBEC, I also had the responsibility of meeting with educator organizations in 

1996 and 1997 to discuss proposals and adoption of SBEC rules governing 

disciplinary proceedings before the Board.  At its October 3, 1997, public 

meeting, the SBEC had formally proposed an educators' Code of Ethics for 

adoption.  To compare views and assist with its discussion, the Board also 

decided to gather input on the then current Code of Ethics.  The State Board for 

Educator Certification sent out a survey to a sample of 500 educators.  The 

sample was drawn from the Public Education Information Management System 

(PEIMS) database and it was constructed to be representative of educators 

throughout the state in terms of geographic and ethnic diversity.  Surveys were 

mailed out to 20 superintendents, 30 principals, and 450 teachers.   

As of January 6, 1997, 127 replies had been received, for a response rate 

of 25.4%.  Fifty-six percent of the respondents had sixteen or more years of 

experience within education.  Over half of the respondents (52%) said this was the 

first time they had read the Code of Ethics, and 29% indicated that the Code of 

Ethics was not enforceable.  The data from my study participants confirms that 

the dearth of knowledge and awareness of a statewide Code of Ethics was a 

continuing factor amongst the education profession in 1998 and 1999.  Therefore, 
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it was not surprising when Smith and Johnson also informed me that the Code of 

Ethics was not a factor of analysis when evaluating allegations of sexual 

misconduct by an educator. (Smith 10:29-32; Johnson 13:28-34)  Banderas 

summed up the profession's state of affairs in the following exchange: 

Q: Do you think that teachers in general are aware of their 

code of ethics? 

A: No. 

Q: Do you think they even know they have one in existence? 

A: Ahh, I've heard cases where teachers, reference is made to 

the code of ethics and they asked "what code of ethics"?!  

(11:42-49) 

Banderas laughed as he related that last reply.  His demeanor and flicker of his 

hand in connection with his response indicated that he thought most teachers 

considered the code to be of inconsequential significance and did not place much 

emphasis on it. None of the study participants had consulted the administrator’s 

code of ethics either.  Coming from a legal field in which a code of professional 

responsibility is greatly emphasized, I was dismayed by the apathy conveyed by 

these study participants towards their profession's code of ethics.  

 Over a decade ago, Kultgen submitted that a code of ethics can and does 

provide guidance (1988).  Beck and Murphy endorsed Kultgen's position by 

reiterating that the principles within a code of ethics contribute to decisions and 
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solutions that are based on broadly accepted moral principles, as opposed to the 

personal preferences of the decision maker (1994).  One would think that broadly 

accepted moral principles would strengthen the integrity of the profession and that 

a profession's members would promote such acceptance to facilitate the 

assessment of moral issues.  But if my study participants did not even know, or 

care, whether a code existed, then what parameters guided their professional 

ethical conduct and behavior?  To analogize, for example, if one does not know 

the speed limit, then how can one argue they were within the speed limit?  A 

moral code of conduct does not render much good if it is not known.   

 With the exception of the Family Code requirement for reporting 

suspected child abuse, the level of awareness of the other reporting requirements 

was not much more promising, as revealed by the following data. 

Knowledge of Tex. Educ. Code §22.082  and Tex. Gov't. Code §411.090 which 
require SBEC to conduct criminal background checks of educators or applicants 
for certification: 
 

In general, the participants did not mention this area.  At least two 

superintendents referenced the state regulatory body's ability to run a background 

check, but they were not clear on whether this was a requirement or whether it 

was discretionary, and they did not reference their district's ability to run such a 

check.  Smith was aware that she could call the state regulatory body, SBEC, to 

determine if an educator had a prior criminal history, so this posture presumes her 

knowledge that SBEC can obtain such information.  
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In discussing this topic, Simon described an incident where a recently 

employed educator at his district was discovered to have a murder conviction, and 

the individual was also related to a board member who was exerting subtle 

pressure to ignore the matter.9 Nevertheless, Simon contacted the state 

certification office, SBEC, to inquire about a prior criminal history for the 

educator in question.  Simon was informed that the state office did not show a 

criminal history for the employee in question. Perplexed, Simon met with the 

employee, who admitted to being guilty of the felony charge of murder, to serving 

prison time, and to not disclosing this information because he had not been asked.  

This scenario demonstrated that Simon was aware that SBEC did conduct 

criminal background checks and he was confident enough in the regularity of the 

process that he relied on the information provided with respect to verification of 

criminal histories.  Clearly, Simon knew and expected SBEC to conduct criminal 

background checks on Texas educators, and more importantly, Simon availed 

himself of this state resource.   

In a parting comment to me as I walked to my car at the conclusion of our 

interview, James acknowledged that "SBEC should catch those with criminal 

histories when they apply for certification". Like Simon, James had a confidence 

in the state level protocol and there was an expectation that the state regulatory 

                                                           
9 I was curious about when the employee in question was hired because it potentially raised the 
issue of nepotism; however, I did not pursue the subject during this interview for fear of 
distracting the interviewee from the main premise. 
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body would conduct the initial screening to assess criminal histories.  The other 

participants, however, did not reveal such awareness of state level resources.   In 

fact, during their interviews, Sabio, Banderas, Johnson and Lindsey made no 

reference whatsoever to this particular mandate. Review of the interview 

transcript notes did not indicate any general reliance by these educators upon the 

state regulatory body to assess an educator's criminal history with respect to 

crimes of sexual misconduct.   

Knowledge of Tex. Educ. Code §22.083 and Tex. Gov't. Code §411.097 which 
authorize school districts to obtain criminal history information on educators: 
 

Smith, who works in a large urban district, indicated that she was 

definitely aware of a school district's ability to conduct background checks on 

educators for employment purposes.  She also acknowledged that her district 

implemented the process into regular practice and that applicants for employment 

had to indicate any prior criminal background information on their questionnaire.   

Simon, on the other hand, did not refer to a formalized district practice; 

rather, he understood that the district had the authority and he resorted to 

conducting criminal background checks on a case-by-case basis.  And even then, 

he indicated that he would ask the local police department to run it for him as a 

courtesy rather than submitting it as a formal request by the school district. 

Interestingly, Simon's district was more of a rural district and encompassed a 

much smaller population than Smith's district, and I wondered if a sense of 
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community familiarity contributed to Simon’s inclination to pursue background 

checks on a more informal level.  Ultimately, I decided this approach was more 

attributable to Simon’s personal style of interaction rather than a community 

influenced practice. 

James and Haywood also acknowledged that their district's applications 

requested information of prior criminal history; however, neither individual 

declared with certainty that their district conducted criminal background checks as 

a regular course of business. But both superintendents acknowledged that school 

districts did have the authority to conduct such checks.  James indicated that 

financial resources were sometimes a consideration on whether a district would 

conduct such background checks.   

On the other hand, Sabio, Lindsey, Johnson and Banderas made no 

reference to their district's status on conducting criminal background checks or 

whether they were cognizant of the statutory authorization permitting school 

districts to obtain criminal histories on applicants for employment.  Lindsey did 

comment that legal standards were not necessarily his first level of consideration.  

These superintendents were unsure whether their district had authority to conduct 

criminal background checks.  Lindsey indicated he would refer such questions on 

issues of criminal histories to the district’s legal department or to SBEC.  In the 

end, the study participants’ replies reflected an inconsistency of knowledge as to 
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the state resources available to a school district for assessment of criminal 

background checks for prospective employees.   

Knowledge of Tex. Educ. Code §22.083(c)which requires superintendents to 
report knowledge of reported criminal history to the State Commissioner of 
Education and to SBEC: 
 

Haywood was surprised, if not stunned, to hear of this requirement and did 

not know of its existence prior to our conversation.  When asked what he would 

consider reporting to the agency if there were no reporting requirements, 

Haywood provided the following reply: 

 
"For example, there's no request that I'm aware of, on the part of 
the agency or the Commissioner to report a staff member that has a 
felony, for example, breaks the law locally, not in the school 
necessarily, but just breaks the law.  Is there?  I don't know. I'm not 
aware of any. " (Haywood , 25:30-32) 

 
When informed that state law did require educators to report knowledge of 

criminal history to SBEC, Haywood responded "For example, I would not know 

that cause I did not know that.  Till you just told me…." (26:5) 

 Smith acknowledged that she “sort of had an overall knowledge” (21:23), 

however, she never specifically referenced any notice of a requirement to report 

criminal history information to the Commissioner of Education or to the State 

Board for Educator Certification.  Given the formalized procedures implemented 

by her district, Smith was inclined to rely upon her investigative team to comply 
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with the details of reporting requirements and thus did not demonstrate any 

intimate knowledge of the details of the reporting requirement. 

 Johnson, James, Simon and Banderas did not mention this reporting 

requirement at all during their interviews.  Sabio acknowledged that he was not 

familiar with the specifics of the state reporting regulations (1:52-53), however 

while recounting an incident involving one of their best teachers, Sabio did state 

later that he probably would not report but for the reporting requirement.  This 

statement belied his belief and understanding, albeit general in nature, that he had 

an obligation to report to the state certain instances of criminal history and 

misconduct.  Sabio exhibited a hesitation to report and did not evince a strong 

endorsement for this policy.  In probing this aspect of reviewing people’s criminal 

records, Sabio plainly declared, “We’re struggling with this…And our society has 

reached a stage where it’s kind of like the scarlet letter and I don’t believe in that.  

We have a society that is very unforgiving with people’s past.  I believe people 

can be rehabilitated…but the mentality is very linear right now…I think it’s o.k.. 

to have the report but the next community should be thoughtful about hiring him 

and looking at the intent.” (6:11-17)  Lindsey, who had had prior administrative 

experience at the state level, readily acknowledged his awareness of the obligation 

to report criminal history information to the Commissioner of Education.  

Essentially, he was the only one who had no hesitation on the requirement. 
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Knowledge of the Tex. Fam. Code §261.101 requirement on reporting suspected 
child abuse: 
 

All of the study participants seemed to be well aware of the state 

requirement for reporting suspected child abuse to some authority.  Haywood 

appeared to exhibit a firm grasp of this requirement as evidenced by the following 

exchanges during his interview when queried on this topic even when he had to 

balance reporting with a privacy request:  

 
A:  First of all, there is a responsibility to report it to CPS…assuming 

there's allegations of sexual misconduct, not just seeing each other, 
but actual sexual misconduct.  (7:2-7) 

 
………….. 
 
Q: But, uh, let me vary that up a little bit then.  Say the parents 

of the student come to you in your office and say, "this is 
my daughter.  She has just told us that she is involved in a 
relationship with one of your teachers.  We don't want her 
subjected to any more scrutiny so we just want you to fire 
the teacher but not do anything more." 

 
A: Can't do that.  I don't have the choice.  If they bring that to 

us, again, automatic CPS or law enforcement… 
 
Q: Why don't you have a choice though?  I mean, let me ask 

you this: would you agree with me that people in general 
have a right to privacy? 

 
A: Yes. 
 
Q: Allright.  They're asking you "please respect our privacy 

and our daughter's privacy". 
 
A: We don't have a choice in reference to whether we report 

sexual harassment between an adult, one or any of our 
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employees, an adult employee and a student.  That, there is 
no choice to that.  Even if the parents begged me not to do 
it, we do it.  You know, there is no choice.  Now they can 
go to CPS or to law enforcement, [say]"I don't want this 
investigated", that's their choice.  But we are required by 
law to do that, and we do it.  And no one has the option not 
to do it.  And we have had, by the way, we have had 
situations where a parent became upset where we had 
turned it over to, you know an outside agency… 

 
Q: Uh-huh. 
 
A: …and obviously,  for those reasons, b/c they don't want this 

thing to blow up into a big thing. You know, it will 
embarrass the family, embarrass the kid and so forth. 

 
Q: Right.  O.K., so you've had experience with that, huh? 
 
A: Right. 
 
Q: How do you handle that? 
 
A: We talk to the parents.  And we simply let them know we 

don't have a choice but to do that.  As a matter of fact, we 
don't even tell them ahead of time that we're gonna turn it 
over to CPS.  We just do it and CPS contacts the family and 
talks with the girl or boy, whatever the case might be. 

 
Q: What if it's a board member who approaches you? 
 
A: It doesn't make any difference. 
 
Q: Well, some superintendents might say, "well, the board 

member is my boss". 
 
A: Absolutely.  But you know, nah, that wouldn't make any 

difference. 
 
Q: Well, … 
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A: See, one board member does not have the right to ask me to 
break the law.  And I'm just as wrong to follow, and I can't 
use that as a defense.  That's not a defense.  "He's my boss, 
I did what my boss told me."  Uh… 

 
Q: So you view this as a personal responsibility upon you? 
 
A: Yeah.  It's a legal responsibility that I have.  It really is. 
(10:54-55; 11:1-54) 

 

 This aspect of personal legal liability was also voiced by Smith who was 

also keenly unequivocal in her position.  When asked about the Family Code 

provisions governing child abuse reports, she declared that “CPS is called 

immediately and the police are called immediately because it could be one of the 

crimes against children.” (27:43-44)  When asked if child abuse was a 

consideration in assessing allegations of misconduct against an educator, Smith 

replied with the following: 

Always. Always. If it is, for example, a sexual harassment.  
For example, this same teacher was reported to CPS 
immediately.  In the case, and let me give you a case in 
point,  CPS, because we’ve gotten a little paranoid about 
CPS in [this city], we have pretty much told principals ‘you 
have to report everything.  We will report everything to 
CPS and they will have to cry uncle.  Which they have 
done a couple of times, but we keep reporting anyway.  
Because of the case where the two administrators were put 
on leave for failure to report child abuse.  O.k., so we have 
almost gone to the other end of the spectrum and have 
called CPS for everything.  (32: 41-51) 
 

Because Smith’s district has had actual experience with the enforcement of the 

Family Code provisions, the supervising educators within the district have been 
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put on notice that they bear individual legal liability for failing to comply with 

this statutory reporting requirement, and this lesson was strongly imprinted upon 

Smith.   

Likewise, Lindsey (5:51-54, 6:39) and Johnson (11:40) recognized that 

state law requires them to report suspected child abuse and they realized that 

failure to report could yield individual sanctions.   Sabio also admitted that, even 

though he may not have reported incidents in the past, he would “now report the 

matter to CPS and law authorities” because he was aware that “in the late ‘80s it 

became a crime for a school official not to report” and he was familiar with the 

child abuse laws.  (1:48-51).  Simon had a close working relationship with his 

local law enforcement and was also cognizant of the state child abuse laws.  

Banderas and James also confirmed their understanding of their personal 

obligations under this statutory provision.  In sum, all of the study participants 

were familiar with the position that they bore personal responsibility for reporting 

suspected child abuse to someone in a position of authority and that failure to 

satisfy this obligation could yield individual legal liability. 

Knowledge of reporting allegations of sexual misconduct to the SCOE and SBEC 
under 19 T.A.C. §137.587 and its successor §249.14: 
 

Although Haywood initially claimed not to recall specific the specific 

language of the rule in reporting to the Commissioner, he nevertheless exhibited a 

keen knowledge of the specifics of the local regulatory wording of §137.587 as he 
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proceeded to outline a situation under which he might not report allegations of 

sexual misconduct between a student and teacher.  The following excerpt from his 

interview reveals the degree of technical interpretation that Haywood applied to 

situations involving allegations of sexual misconduct by an educator:   

A: Well, I guess it depends, again I don't recall specifically the 
language of the rules here, when you report to the 
Commissioner.  As I recall, it's whenever there's a 
resignation or a termination and whatever… 

 
Q: And what if there is no resignation or termination?  Then 

would you still consider reporting it? 
 
A: No.  No. 
 
Q: O.K., well…. 
 
A: It may, it may, in other words, if we discipline the person 

administratively vocally and they remain with us as an 
employee, uh, most likely not.  (15:1-12) 

 
 

Under this view, Haywood focused specifically on the wording of 

§137.587 that required a report if the educator is dismissed or resigns because of 

allegations of sexual misconduct with a minor.  Haywood would not recognize an 

obligation to report allegations of sexual misconduct by an educator to the 

Commissioner or to SBEC if the educator remained employed with the district, 

albeit under disciplinary measures.  Essentially, Haywood viewed the matter as 

being within the realm of local discretion, and if the superintendent had notice of 

the claims and provided a disciplinary measure short of dismissal, then he saw no 
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need to report the matter to the state level.  From his perspective, the reporting 

obligation was not triggered because the outcome was not referenced in the 

reporting requirement.  This extremely technical analysis by this superintendent 

led me to believe that he was much more versed with the reporting regulation than 

he was willing to disclose.  Ironically, Haywood ignored how this perspective 

contributed to the very situation he described later on in the interview.  

Haywood recounted his experience where he discovered that a teacher he 

had released from his district had had similar complaints at another district and 

those complaints had not been reported to the Commissioner.  (18:13-17)  

Haywood conveyed his disapproval of the prior district’s failure to report or 

disclose the prior allegations.  As a result of this episode, Haywood claimed that 

his district took reporting very seriously because “we don’t want to get hit with 

stuff like that”. (18:23)  Yet, this superintendent also asserted that he would not 

report sexual misconduct allegations if there were not requirements to report or if 

the educator remained employed with the district, and that he would also honor a 

district’s written settlement agreement not to report such allegations in the 

absence of any reporting requirement.  (24:23-31)  Obviously, this superintendent 

had given thought to the exceptions applicable to the state regulations.   

As I reflected on the dissonance of the two positions espoused by 

Haywood, it dawned on me that, in his incident, he was actually complaining 

about the lack of notice to him rather than the lack of reporting to the 
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Commissioner.  While my focus of analysis was from a notification and reporting 

to the state level perspective, his analysis was from a local and personal impact 

perspective.  If the lack of reporting affected him locally, then Haywood placed 

emphasis on reporting allegations of misconduct.  However, if the lack of 

reporting did not generate a local impact or immediate consequence, then 

Haywood was willing to endorse a position of not reporting even substantiated 

allegations of sexual misconduct so long as the educator remained within the 

district and was not dismissed.  After all, dismissal or resignation was the key 

prerequisite to the reporting requirement under §137.587.  I wondered how 

Haywood would address the situation of another superintendent not reporting 

educator sexual misconduct due to the educator’s continued employment and 

subsequently Haywood’s district were to recruit the educator in question.  Clearly, 

Haywood’s interpretation of termination or dismissal as the triggers for the 

reporting obligations promotes the very situation of which he complained.  

Moreover, this type of interpretation also contributes to the concept of obscuring 

misconduct because it is not presented to the state regulatory body for assessment 

of the allegations in connection with certification standards. 

Simon also displayed the same denial of contribution to his own 

complaint.  Simon described an incident where a recently employed educator was 

discovered to have a murder conviction, and the individual was also related to a 

board member who was exerting subtle pressure to ignore the matter. Simon 
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enjoyed a 4-3 favoring majority with the board members regarding his continued 

employment, and it was not lost on Simon that this particular board member was 

one of his supporters.  The board member’s displeasure over the handling of this 

incident could result in a loss of support for Simon.  Despite the influence to drop 

the matter, Simon contacted the state certification office and was informed that 

the office did not show a criminal history for the employee in question.  Yet, 

Simon had trusted the source of the information when he first received it.  

Perplexed, Simon met with the employee, who admitted to being guilty of the 

felony charge of murder, to serving prison time, and to not disclosing this 

information because he had not been asked for it when he first applied for 

employment with the district.  Simon checked the district’s employment 

application and, sure enough, there was no inquiry regarding criminal history.  

This prompted Simon to amend the district’s application to preclude similar 

recurrences. But what was he to do with this employee?  As he put it, “he bluffed 

the guy”.  He informed the new employee that this was information that he should 

have disclosed prior to employment and that the district could not have a 

murderer on campus working with children.  Simon would consider a 

reassignment or a resignation and the employee could leave immediately and 

nothing more would be said.  The employee submitted a resignation saying he 

was leaving for personal reasons, and no mention was made that he was a 

convicted murderer.  Apparently, this convicted educator continued on to another 
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district with his credentials intact because Simon did not update SBEC’s database 

after he had confirmed the conviction.   In effect, Simon executed an intentional 

disregard for the reporting requirement of a reported criminal conviction. 

Again, like Haywood, Simon took local impact as a more immediate 

factor of analysis.  Likewise, Simon did not evince any recognition that he was 

committing the conduct of which he complained from others.  In fact, Simon, who 

allowed a convicted murderer to resign without further mention or reporting to 

either a prospective employing district or to SBEC, also railed against whoever 

had not checked the teacher’s criminal history record six years prior.  He 

maintained that if someone else had done their job, then he would not have had to 

deal with this situation.  I marveled at the smooth transition from one side of the 

spectrum to the other by this individual.  He had just contributed to a repetition of 

his experience for some future employer, yet he was incensed that a prior entity 

had not caught the conviction and reported it.  Apparently, it did not register on 

Simon that he was guilty of the very same practice he was denouncing.  

Somewhere he had created his own comfort zone of deniability in connection with 

the reporting requirements of the SCOE and SBEC regulations.  Simon’s behavior 

cloaked the misdeeds of an educator within the profession and enabled the 

continued mobility of a convicted felon within the profession. 

On another occasion, Simon described the situation where he hired a 

former superintendent as a band director despite allegations that the individual 
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had conducted an affair with a student while at another district.  Simon asserted 

that it was common knowledge to his board members, who discussed the issue, 

and that it was the board’s decision to hire the educator in question. (Simon 6-7) 

Yet Simon did not report the allegations to SBEC to determine if they had ever 

been investigated.  In ascribing the decision to the Board and claiming no 

ownership in it, Simon appeared to create the degree of plausible deniability for 

hiring an individual without investigating such allegations.  This also provided his 

justification for his failure to report the alleged misconduct to SBEC for 

investigation.  According to Simon’s recall, the educator in question left and was 

subsequently employed in a small district where he was eventually dismissed for 

allegedly engaging in an affair with a secretary.  Again, Simon’s experience and 

behavior supported the concept of cloaking activities. 

On the other hand, Sabio, who has been in the teaching field for over 40 

years, plainly stated that, although he was familiar with child abuse law, he does 

not know the SCOE regulations nor the contents of the Commissioner's reporting 

requirements.  When I asked if he was familiar with the TEA rules regarding 

reporting of educator misconduct, he replied, "not really."  Yet Sabio had an 

astute understanding that sexual misconduct allegations raised the issue of child 

abuse and therefore imposed an obligation to report suspected child abuse 

immediately.  Sabio's dearth of knowledge of the state regulations governing 
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reporting requirements may be attributed more to a lack of continuing education 

within this particular province rather than conscious indifference. 

 Lindsey, who has over 30 years in the education field, was familiar with 

the Commissioner's reporting requirements.  However, like Haywood, he also 

believed that he did not think he was obligated to report if the teacher resigned 

before there was a chance to investigate the allegations of misconduct.  Under his 

analysis, the teacher would not have been dismissed as a result of the allegations, 

and the terminology of §137.587 required reporting of situations where the 

educator has been dismissed as a result of the alleged misconduct.  (Haywood 

18:51-56, 25:45-47; Lindsey 7:6-7)  This same analysis would apply to 

§249.14(d)(2), the successor to §137.587, because the provision requires a written 

report upon information that a certificate holder was terminated from employment 

based on a determination that he or she committed an act involving sexual or 

physical abuse of a minor or engaging in any other illegal conduct with a minor. 

The technical interpretation of §137.587 and §249.14 appeared to be a 

popular approach among the study participants.  Johnson also concurred with the 

position that she would not forward a report to SBEC upon the receipt of 

allegations of misconduct; rather, she would await the outcome of the district’s 

investigation.  (11:4-5)(16:29-33)  Furthermore, if the accused educator resigned 

before conclusion of the investigation, then as Johnson stated, “Well, I would not 

have any proof that this had happened.  I would just have the knowledge that it 
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might have happened.”  (16:48-49)  Thus, Johnson would not forward a report to 

the state regulatory body if the accused educator resigned before the investigation 

because she would not have proof that the alleged misconduct had occurred.  

Johnson’s assessment contributes to the continued obfuscation of the allegations 

by ensuring that they do not get investigated or otherwise resolved.  Indeed, her 

comments speak to the ease of circumventing the statutory reporting 

requirements. 

Banderas joined the chorus on the expectation of proof of misconduct 

prior to reporting when he commented that “if it’s verified and confirmed, then 

it’s to be reported.  It depends on how far the investigation has gone.”  (7:25)  

Again, here was another confirmation that educators can and do circumvent the 

spirit and intent of the reporting requirements. 

Overall the study participants expressed general knowledge and awareness 

of an obligation to report to SBEC or to the Commissioner of Education.  The fact 

that some of these participants were applying a strict construction of the law 

revealed a familiarity with the reporting provisions that the participants did not 

readily acknowledge.   As Smith put it, “it was a very broad knowledge…” 

(21:24).  I was left to wonder if the participants’ reticence in acknowledging their 

depth of knowledge was rooted in a concern of incriminating themselves.  The 

revelation of their sophisticated knowledge and justification of exceptions to the 

reporting requirements belie the superficiality of Smith’s characterization.  In 
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sum, the data results confirmed that neither the state or national Code of Ethics 

was providing the guidelines for action and the laws were being interpreted in a 

manner that thwarted their intent.  The difference between the theoretical 

understandings of the research literature and the practical applications within the 

school environs described by these superintendents reflected a clear dissonance 

between the two concepts.   

Research Question 2:  Depending upon the presence or absence of 

knowledge of reporting requirements, what are the standards being 

applied to sexual misconduct cases? 

Given the broad and superficial knowledge base of reporting requirements 

expressed by the study participants, the focus of inquiry turned to examining what 

elements were being considered by these superintendents who did not consider 

the code of ethics in their analysis and who did not know the details of various 

statutory reporting obligations imposed upon them.  In combing through the data 

of the interviews, I identified a variety of elements that influenced the 

superintendents’ evaluation of sexual misconduct allegations.  To facilitate this 

identification of elements, I constructed a table with each superintendent assigned 

to a column and coded each interview.  I then sorted through the interviews to 

identify similar phrases, conduct and patterns.  I also relied on the structure of the 

interview to group replies into general categories.  The data results generated 

twenty-two (22) distinct elements of consideration from these study participants.   
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Following is a general summary of the elements of consideration articulated by 

my study participants. 

Under evidentiary issues, Simon, Haywood, Johnson and Smith indicated 

they would consider whether there was sufficient evidence to prove up the 

allegation before going forward with any report to the Commissioner or to SBEC.  

Haywood and Johnson stated that an allegation coming in simply as rumor or 

gossip would not suffice to initiate an investigation, much less a report.  Likewise, 

James would hesitate on going forward if it was just hearsay, that is, someone just 

mentioned it without filing a complaint.   

Similarly, the strength and balance of evidence was also a factor.  

Haywood would determine if there was a preponderance of evidence to support 

the claim, while Johnson would ruminate over a swearing match, and Smith 

would not report to the Commissioner if the student recanted the allegations 

during the course of the district’s investigation.  Haywood, Lindsey, Johnson and 

James took into account the history on past incidents for both the student and the 

accused educator.  The existence, or lack thereof, would influence their credibility 

assessments of the individuals involved. 

Haywood, Johnson, Smith, Sabio and James indicated that a lack of a 

criminal charge from a law enforcement investigation would also influence 

whether they would report allegations of sexual misconduct to the Commissioner, 

although Smith and Sabio acknowledged they would still pursue a personnel 
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action.  Smith explained that her district is not swayed by the lack of a criminal 

charge because the district has an actual school policy prohibiting employees 

from sexual relationships with the students.  (9:23-24)  But this particular policy 

does not extend to a non-district teacher, and since Smith indicated that she would 

have no jurisdiction over a non-district educator, then presumably there is no 

reporting of allegations of a non-district educator.  In contrast, Banderas values 

the effect of a criminal charge and actively utilizes the local police department to 

investigate charges.  (P. 5) 

After probing their thought process, Haywood, Johnson and James 

reasoned that if there was no criminal charge, then there was no criminal action 

under the legal system and thus no reason to report the allegations to SBEC.  The 

fact that there is a different legal standard and burden of proof for a criminal issue 

than from a licensing issue did not enter their analysis.  Furthermore, they did not 

acknowledge that even conduct that is deemed legal in the technical sense can still 

be unethical.  All of the respondents acknowledged that they would await the 

outcome of an investigation, either from the school district or law enforcement at 

the local level, before deciding on an ultimate course of action.   

All of the study participants conceded that they would listen to a parent’s 

request for privacy but that they would also inform the parent that they were 

obligated to report allegations to Child Protective Services and that it would be 

illegal for them not to report the matter for investigation.  As Lindsey noted, “I 
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don’t think the privacy rights of one particular individual should put at risk all the 

other students that might be subject to the same kind of thing….You should not 

not investigate simply because the parent makes the request” (5:13-17)  

Additionally, Sabio revealed that in 1973 or 1974, while in the course of 

investigating allegations of educator sexual misconduct, a parent came to him and 

asked to keep the daughter out of it and to fire the teacher.  The parent wanted the 

matter kept private and did not want the student subject to public scrutiny.  As 

Sabio stated, “back then, it was different”, and he ultimately honored the parent’s 

request for privacy.  “But then the child abuse laws came into effect, and in the 

late ‘80’s it became a crime for a school official not to report” (Sabio 1:47-49)  

Now, Sabio is quite familiar with the child abuse laws and he would ignore such a 

request from a parent.  Overall, none of the superintendents interviewed would 

honor a parent’s request not to report sexual misconduct allegations to CPS due to 

privacy issues.  Interestingly, Smith, Haywood and Banderas were willing to 

allow CPS to render the determination on child abuse and they were willing to 

concede that this involved a different standard of proof and evidence; yet, as 

evidenced by their admissions of prior failures to report, these superintendents 

were not necessarily willing to relinquish or recognize the same discretion to 

SBEC to render a determination on the certification standards and worthiness of 

an educator when allegations of sexual misconduct arose. 
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The terminology of the reporting regulations was also a factor of 

consideration and assessment.  Simon, Haywood, Johnson, Smith, Lindsey and 

James replied that they would not feel an obligation to report allegations to the 

Commissioner or to SBEC if the accused educator was not terminated or did not 

resign because of the allegations.  These superintendents were focusing on a strict 

interpretation and application of the wording utilized in §137.587 and §249.14 

that require a report upon dismissal or resignation of an educator for allegations of 

misconduct.  As Haywood declared, “I don’t know that there’s a requirement that 

I report it to the Commissioner.”  (25:46-47)  When asked specifically if he would 

consider reporting allegation to the Commissioner or SBEC if there was no 

resignation or dismissal of the accused educator, Haywood was unequivocal when 

he replied, “No. No.”  (15:7)  So long as this specified personnel action was not 

taken, then there was no triggering of the reporting responsibility and SBEC 

would be precluded from reviewing the accused educator’s character from a 

certification standpoint. 

Like Haywood and Johnson, Lindsey also believed that he did not think he 

was obligated to report if the teacher resigned before there was a chance to 

investigate the allegations of misconduct.  (8:10)  The teacher would not have 

been dismissed as a result of the allegations, and the terminology of §137.587 and 

§249.14 required reporting of situations where the educator has been dismissed as 

a result of the alleged misconduct.  (Haywood 18:51-56, 25:45-47; Lindsey 7:6-7)  
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For these educators, the trigger factor for their individual responsibility was the 

actual termination of employment by the district or the submission of a 

resignation based specifically on the alleged misconduct.  If this particular 

personnel action was not executed, then they were not compelled to report the 

allegations of misconduct to the state level for investigation or review.  Of course, 

an educator could simply submit a resignation based on personal reasons and that 

would suffice to avert a report under the superintendents’ analysis. 

Legal interpretation of statutory terms kept resurfacing as a consideration 

for the study participants.  In keeping with the strict construction of the statutory 

provisions, all of the superintendents, except for Simon, made it clear that the 

student’s age would definitely be a factor of evaluation.  If the student was 18 

years old, then this was significant because the issue of child abuse did not 

necessarily arise for them and therefore they questioned whether an 18-year-old 

was a minor.  If they did not consider an 18-year-old to be a minor, then there was 

no trigger of their obligation to report pursuant to any of the provisions of 

§137.587, §249.14 or Tex. Fam. Code §261.101 because there was no conclusion 

or belief of illegal conduct with a minor.  As Johnson stated, “age does play a 

factor…..Just because the 18 year old is a student doesn’t mean I have to 

meddle.”  (Johnson 17)  Sabio confirmed that allegations of educator sexual 

misconduct involving an 18-year-old student would not be “pursued as a child 

abuse matter but as a personnel matter.  It wouldn’t necessarily be reported.” 
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(3:23-24)  When pressed for a reason, he replied, “Because the child is an adult at 

18.” (3:28)  Lindsey concurred with Sabio’s approach and said “I would still take 

a personnel action” (7:4), but “child abuse is not the first thing that jumps to my 

mind as far as the way it would be reported”. (6:41)  Haywood captured the 

educators’ hesitancy on age assessment as a determinative factor when he 

declared “”But if it’s at the point where they’re both considered adults, such as an 

18-year-old and a 22-year-old teacher, then most likely we would not report it to 

law enforcement.  It’s an internal thing to deal with.”  (14:43-45)  Again, the 

educator is focusing on a legalistic definition of minor, to the exclusion of the 

teacher-student roles and responsibilities. 

The element of consent was also viewed as a critical factor in tandem with 

the age factor.  If the 18-year-old student was dating an educator, then Johnson, 

Haywood, Lindsey and Smith considered further inquiry into the matter as an 

intrusion upon the individuals’ privacy.  The superintendents were willing to 

respect such privacy as long as there was no complaint.  Banderas may have been 

referring to this arena when he explained that he considered whether the activity 

in question occurred off-campus or in a social setting.  

In sum, the study data reflected the following twenty-two (22) elements 

considered by the participating superintendents:  personal legal liability for failure 

to report child abuse, age, consent, dating relationship, privacy issues between 

consenting adults, power relations between a teacher and student, jurisdiction over 
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the teacher, jurisdiction over the student, seriousness of allegation (degree of 

contact), number of incidents of contact, termination outcome, resignation before 

investigation is concluded, resignation for other reasons, history of student, 

history of teacher, hearsay status of a report such as gossip or rumor, personal 

beliefs that influence credibility assessments, lack of a criminal charge, 

knowledge of past similar incidents, parents’ request for privacy, local impact or 

consequence, and intent of conduct.  

Research Question 3. What are the interests and/or influences 

considered by superintendents that may cause a superintendent not to 

report sexual misconduct allegations? 

 During our interviews, Sabio, Lindsey, Johnson, Haywood, Simon and 

Smith admitted that they had not reported allegations of sexual activity between 

an educator and a student in the past, and that there were situations which might 

not get reported in the future depending on the circumstances.  A variety of 

reasons were proffered to explain and justify the failure to report.  Sabio informed 

me that he had not submitted a report on allegations of sexual misconduct 

between an educator and a student in 1973 or 1974 because the parent came to 

him and asked him to keep the daughter out of it and to fire the teacher. (1:45)  

The parent simply wanted the matter kept private and for the teacher to be gone 

from the immediate vicinity.  In that particular incident, Sabio gave controlling 

weight to the privacy interest desired by the parents of the student. 
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 In the following exchanges, Sabio identified at least seven factors that 

would probably influence him to not report allegations of sexual activity between 

an educator and student.   Other study participants also referenced these factors. 

Specifically, Sabio articulated the age of the student, consent, whether he had 

jurisdiction over the educator and student, existence of a power relationship, and 

privacy concerns, and intent as influential factors for his course of action in 

deciding whether to report the conduct to any authority. 

Q: ….What if the student is 18 years old and having 
consensual sex with a teacher? With a 22 year old teacher.  
Is child abuse an issue that jumps out at you as the first 
thing to consider? 

 
A: No.  It's not pursued as a child abuse matter but as a 

personnel matter.  It wouldn't necessarily be reported. 
 
Q: Why not? 
 
A: Because the child is an adult at 18.  
…….. 
Q: What if it's a coach from another district dating an 18 year 

old student in your district?  What would you do? 
 
A: I would report it to the employing district.  Let them act on 

it.  It's not my employee.  I wouldn't do anything on that. 
 
Q: Is it because you consider them adults and this is within 

their privacy realm? 
 
A: Yeah.  They're adults.  Adults can date and that's part of 

their private lives. 
 
Q: What if the student is from the other district and the coach 

is your employee? 
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A: Wouldn't do anything.  But if the student and teacher are 
both in the district, then I would look for abuse of a power 
relation.  I have very strong feelings on abuse of power.  I 
mean, if the teacher is over a student, or it involves an 
athlete, for example, you have to look at the degrees and 
intent…..there was a time, especially in the south, where 
football coaches would slap their players’ behinds and yell 
at them.  They did this for years and no one complained.  
Then the times changed and girls got into football.  The 
coaches continued the same behavior….They weren’t 
necessarily intending anything sexual….Now you have to 
look at intent or see whether it was automatic 
conduct…(3:19-28, 3:53, 4:1-19) 

  

My conversation with Johnson on this particular topic was eerily similar to 

my experience with Sabio, even to the reference of girls’ entry into football. 

Obviously, this social change was significant enough to register as an element of 

consideration for these two individuals.  As I queried her about an 18 year old 

student engaging in a relationship with an educator, Johnson's position pretty well 

tracked Sabio's replies as observed from the following exchange (Johnson 19:23-

55, 20:2-14).   

Q: O.K..  Now, what if in your situation that you just 
described, the coach was from another district, and the 
student was still in your district and they were dating.  
Would you consider reporting that to anyone? 

 
A: No. 
 
Q: Why not? 
 
A: I think that was none of my business at that point. 
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Q: O.K., let's flip it around.  What if the coach or the teacher, I 
don't know why I said coach.  I think in your situation it 
was a coach? 

 
A: Yeah, it could be anybody. 
 
Q: O.K., what if the teacher now is in your district and the 

student was in another district?  Would you consider 
reporting that? 

 
A: No.  I would not. 
 
Q: What if the parents of that student come to you 

complaining about your teacher? 
……. 
A: I would tell the teacher that this has been brought to my 

attention and that it might affect him professionally because 
those parents could go beyond my level, so… 

 
Q: You wouldn't report it to anyone else? 
 
A: No. 
 
Q: …what if other parents complained about the same teacher? 
……. 
A: I don't think I would become involved with that. 
 
Johnson also revealed that her district had not reported an allegation of 

sexual misconduct against an educator.  According to Johnson's description,  

"there was another accusation made by a young lady that 
the coach had fondled her.  And that was investigated 
thoroughly.  In this particular instance, the young lady had 
some mental, psychological problems and had exhibited 
those for many years, and had a history of lying.  On the 
other hand, the gentleman had never had any problems and 
was all of a gentleman.  But, the accusation was made and 
there were no witnesses and he had made, he had, we 
thought, he had had poor judgment in that he did not make 
sure when he entered that, that office, the coach's office, 
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did not make sure that the doors were all open, there was 
no young lady there by herself.  This young lady had 
chosen to play football…and was playing football and was 
having trouble removing her equipment…And, so that is 
the,… we felt he had been demonstrating poor judgment.  
He hadn't asked for help……There was a storm.  The lights 
were out in the gym, and then the doors shut and locked.  
And that door has that problem.  But we thought that we, 
you know, he was, we talked to him and I believe the 
principal did write a letter to him, a memo to him saying 
'he'd used poor judgment in this'.  But it was investigated 
very thoroughly and there was no, we were never able to 
prove differently. 
 
Q: And was that reported to the certification board? 
 
A: No, that was not reported to the certification board. 
(Johnson, 5-6) 
   

Sabio and Johnson both seemed to acknowledge that a relationship 

between an 18 year old student and an educator involved the issue of consenting 

adults, and inquiry into this topic would constitute an intrusion into the 

individuals' privacy realm.  This perception generated hesitation on their part to 

fully inquire into such a matter, and more likely to generate a situation of not 

reporting the incident to any authority.  The similarity of these two positions also 

brought forth the element of consent as a consideration in not reporting 

allegations. 

On another level, Johnson’s exchange disclosed the application of her own 

personal values and credibility assessments based on past conduct and what she 

knew of the educator.  She believed the educator to be a gentleman and she knew 



 125

of no other complaints against him.  Also, she believed that the female student 

had a history of lying and it appears that Johnson was attributing this to the 

student’s past psychological problems.  The existence of a psychological issue on 

the part of a student may have predisposed Johnson towards a bias in favor of the 

educator.  Preconceived social roles are also hinted at when Johnson refers to the 

educator as a complete gentleman and then comments “that the young lady chose 

to play football…” The inflection and tone of her voice when she uttered this 

comment left me with the impression that she did not consider football was 

appropriate for a lady.  

Strike, Haller & Soltis (1988) noted that one learns to use his or her own 

moral experiences as evidence for the adequacy of formulation of moral 

principles.  Johnson’s experience corroborates this position.  Another instance of 

the application of personal moral experience was  found in the review of case 

documents in the matter of TEA v. Kelley.  In that case, a female student claimed 

to have engaged in sex with the band instructor on several occasions in the 

bandhall during school hours.  The superintendent questioned the student and then 

returned her to class with the accused perpetrator.  No official report was 

forwarded to SBEC by this superintendent, however, another administrator did 

contact SBEC  to inquire about investigation of the allegations.  The testimony at 

hearing and the investigative statement provided by the administrator who sat in 

during the superintendent’s questioning of the student, revealed that the 
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superintendent had not believed the allegations because he, in essence, either 

could not or did not believe the adult could have sex during the day.  Essentially, 

this superintendent’s personal belief and motivation was a determining factor in 

discounting the allegations all together.  

Other superintendents also imposed their own personal standards of 

determination.  Review of the interview transcript notes revealed that Banderas 

(10:13-14),  Haywood (29:42-45 “dating would not be reported”), Johnson 

(13:11-18 “doesn’t mean I have meddle”), Smith (11:22, 33), Sabio (5:40-49) and 

James all took consent and a dating relationship into consideration in assessing 

allegations of misconduct by an educator.    Further, they also gave weight to the 

age of the student involved in the allegations.  Banderas took age into 

consideration but would consider reporting. (11:5-18).  Haywood, however, said 

there would be no report to law enforcement or to the Commissioner if the 

allegations involved an 18 year old because the 18 year old would be considered 

an adult.  (14:22-37; 14:41-45; 29:33; 30:19)  Johnson also indicated she would 

not report because an 18-year-old is not a minor, although a 17-year-old would be 

considered such.  (13:1; 13:7-9; 13:13-28, 26).  Smith also took age into 

consideration  (11:22-29; 33), as did Lindsey (6:29-41), Sabio (3:23-28) and 

James (people dating is a personal issue).   Apparently, if a student was 17 or 18 

years old, and was involved in a consenting relationship with an educator, then 

these study participants were more likely to hesitate on further inquiry into the 
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matter or in reporting the allegations of sexual misconduct to SBEC.  The 

majority of the study participants acknowledged the age element as a gray area.  

From their perception, it did not necessarily involve a minor, therefore it did not 

implicate illegal conduct, child abuse or an educator’s misconduct with a minor 

that would trigger a report to the Commissioner of Education or to SBEC.   

Like Sabio and Johnson, Lindsey also had past knowledge of an educator 

who had gotten sexually involved with a female student and who was not reported 

to the state regulatory body.  Lindsey knew of an educator "who got a girl 

pregnant when he was 23-24 years old".  The female had been the educator's 

student and they had gotten married and were still married 28 years later.  Lindsey 

confided that the educator is now a superintendent and he was impressed that 

"both of these people are in education and doing pretty well." (7:19).  That 

statement seemed to convey an acceptance of the educator's conduct so long as 

the couple remained together and remained productive in education.  This 

impression was further reinforced when Lindsey further commented that "as far as 

any employment related issue, I mean, you can have people that are very 

competent and they've done terrible things, …". (7:21-22)  Apparently, Lindsey 

sought to attribute a distinction between a personnel issue and ultimate 

certification sanctions.   

However, neither the personnel issue nor the reporting obligation arose as 

a responsibility or concern if the accused educator happened to be employed in 



 128

another district.  Five of the study participants indicated they would either not 

report to the Commissioner or SBEC or not investigate the allegations if the 

accused educator was employed in another district.  Haywood asserted that he 

would yield to the other superintendent’s discretion and that he, himself, would 

not report such to SBEC. (16:1-2)  This position was also espoused by Sabio, 

who, like Johnson, further declared that it was not his business, however Sabio 

would look for an abuse of power relation before deciding it was not his business. 

(4:1-6, 10-11)   Likewise, James felt he would think twice about it but would 

leave it to the other superintendent to handle.  On this position, Smith 

differentiated between reporting to SBEC and conducting a district investigation.  

She stated that she did not know whether her district would investigate the claim 

but would report it to SBEC, (34:25-29), however, Smith also stated that she 

would be influenced by the existence of a power relationship and whether there 

was any authority over the student (35:33).   If the accused educator was 

employed in another district, then Smith applied a two-part analysis.  First, she 

considered whether she had any authority over the educator.  Then she would 

assess whether the educator would lose respect with the community if the 

allegations became public and how this would affect the educator’s effectiveness. 

(33:40-45)  Smith felt she had no jurisdiction over that educator and would not 

necessarily report allegations of misconduct.  Instead, she would have a heart-to-

heart discussion with the educator and caution the educator that they may lose 
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their effectiveness as a teacher.  Under this analysis, conceivably an educator 

could engage in a romantic or sexual relationship with a student if the community 

approved and there was no negative impact upon the educator’s effectiveness.  

If the accused educator was employed in her district, Smith had no 

hesitation in treating this scenario as a personnel issue because the district’s local 

policy specifically prohibited an educator from engaging in a relationship with a 

student (33:35-41). There was a clear guideline and instruction for Smith to 

follow and apply.  If the educator were dismissed as a result of the allegations of 

sexual misconduct, then this would trigger a report to the SBEC or the 

Commissioner. 

Interestingly, only Smith raised the issue of the state regulatory body’s 

backlog of cases and investigations as a possible consideration for not reporting 

local allegations of sexual misconduct.  Smith discussed a situation where a 

mother first brought forward her suspicion that a female teacher was going out 

with her 13 year old son and wondered if they were having an affair. Smith 

related that the matter was immediately assigned to the district’s investigation 

team.  The investigative results revealed that the teacher also had a 13-year-old 

child and there was evidence that a friendship occurred, and that the complaining 

mother was aware of her son spending time with the teacher and her child.  

Because there was no evidence discovered to support the conclusion, the 

investigators did not think the teacher-student relationship was physical or had a 
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sexual connotation to it, and the allegations were not reported to SBEC.  In 

explaining why this was not reported to SBEC, Smith stated 

Do you want to turn it over to SBEC who is 7 years 
backlogged? O.k., when your investigation is showing 
nothing, do you want to put them through the rigors of an 
investigation over there when sometimes it’s just a lie 
that’s being told by someone?  So you have to gauge when 
you get that first report….(31:14-16) 

 

Subsequently, the 39-year-old teacher in Smith’s scenario was arrested in 

a local park in her car with the 13-year-old student’s head in her lap.  The minor 

did not have a shirt on at the time the police officer approached the car.  Once the 

arrest occurred, Smith’s district did report the arrest to SBEC, but conceded that 

the allegations had not been reported previously because the district had not 

established there was “substantial evidence to move forward”.  The teacher in 

question had been stopped in the same park with the same student previously by 

police.  (Smith 31) 

Smith’s reference to the degree of evidence available also highlighted the 

other study participants’ concern over the source of the allegations and the type of 

evidence available to support them.  Simon (4:31), Haywood (8:27-32), Johnson 

(5:51-55),  and Smith (31:14-26) definitely emphasized that they would not report 

allegations of sexual misconduct to SBEC if the report was “bogus” or there was 

not substantial evidence to move forward.   Indeed, Smith declared that “the only 

time we’ll report is if it is founded and disciplinary action of a certification nature 



 131

is taken.”  (31:48)  Johnson clearly stated that she would not report allegations for 

investigation if they came to her merely as rumor or gossip.  (12:8-25). 

As previously noted in the discussion under the prior research question, 

another element that influenced the superintendents into not reporting allegations 

to SBEC was whether the educator was terminated or resigned from the district.  

If the district did not initiate termination procedures, then Haywood and Lindsey 

would not feel obligated to report to SBEC because the state regulation requires 

reporting only if there is dismissal or resignation subject to such charges of 

misconduct. (Haywood 15:5-12; Lindsey 7:6-7).   Since Haywood viewed his 

responsibility to report as a legal responsibility, (Haywood 11:53) then he saw no 

violation of law because, technically, the educator was not terminated for 

allegations of misconduct.  Likewise, Lindsey applied the same rationale if the 

educator resigned before an investigation substantiated any allegations.   The 

educator was not terminated nor was there a determination that the educator had 

committed any misconduct with a student.   

Johnson also concurred with her colleagues’ approach towards a strict 

construction of the wording of the reporting requirements.   She confirmed that 

she would not report allegations of misconduct if the accused educator resigned 

before conclusion of the investigation because “Well, I would not have any proof 

that this had happened.  I would just have the knowledge that it might have 

happened.”  (16:48-49)  In effect, Johnson created a buffer of deniability in 
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glossing over the true motivation of a resignation submitted by an accused 

educator.  The intent of the reporting requirement was easily circumvented. Thus, 

Johnson’s inaction would not put her afoul of a legal statute and this was the 

comfort zone she sought to satisfy.  

All in all, every single one of the study participants knew of incidents 

where there was a failure to report allegations of sexual misconduct by an 

educator during their tenure within their profession.  And at least two of the study 

participants’ ethical values were influenced and shaped by their personal 

experiences early on in their careers.  Haywood reported that he met his wife 

while he was a student teacher.  He acknowledged that he dated the female 

student while he was a teacher and that her parents had acquiesced to the 

relationship, and that he subsequently left that school.  Eventually, he married the 

student after she graduated. (18:13-23, 22:34) And now, as a superintendent, 

Haywood utilizes the factors of consent, student’s age, dating relationship, and 

employment of the accused teacher within the district as elements of assessment.  

Haywood is a superintendent who will comply with legal requirements for 

reporting child abuse because that has been drilled into him and his district; but he 

also concedes that he would not report to the Commissioner or SBEC if there was 

no requirement.  (23:37-55, 24:23)  Furthermore, he also stated that the age of the 

student was significant for him and that he would not report even to law 

enforcement if the student was 18 because he would consider the student an adult.  
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When pressed for clarification as to any case law determination on the issue of the 

classification of a minor, Haywood replied that it was his assessment and he was 

not aware of a legal definition. (14:22-37, 14:41-45). 

Lindsey also appeared to give some weight to the elements of dating and 

marriage.  In his case, he knew an educator who had dated and married a female 

student and the matter was not reported for investigation.  Lindsey attributed 

value to the fact that they were still married many years later and that they were 

both in the education field making a positive contribution. He viewed the dating 

relationship to be a private matter between two individuals, and the resulting 

marriage conveyed a commitment that sanctioned the relationship in his eyes. 

Lindsey stated that the severity of the allegations would affect his decision to 

report to SBEC or to law enforcement.  For him, kissing and touching did not 

equate in severity to the act of actual sexual intercourse.  Further, he confirmed 

his interpretation that he would be required to report only if the teacher were 

dismissed or terminated.  If there was no dismissal, then there would be no 

obligation to report to SBEC. (5:29, 7:6-7). Again, he identified the same triggers 

as Haywood (29:10-46), Johnson (17:1-51) and James. For them, the seriousness 

of the allegations would be a factor in whether or not to report the allegations to 

SBEC.  Lindsey also viewed the age of the student as a critical determining factor 

for reporting to law enforcement. (6:29-41).   Clearly, the personal experiences of 
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these two superintendents shaped the ethical values they are now applying in 

handling allegations of sexual misconduct by educators.   

When queried as to whether they were aware of incidents where a school 

district had negotiated the resignation of an accused educator in exchange for not 

reporting the allegations of misconduct to the state regulatory body or to another 

authority, Sabio (4:50-55), Lindsey (1:21, 8:9), Banderas (7:1-12, 7:44-51), 

Haywood (22:29-40), and Johnson (24:25-31) confirmed that they indeed did 

know of such negotiations.  Simon, as well as Smith, had also read about the 

McJunkin case in the papers and were aware of such negotiations occurring in 

other districts, but again, they felt that they had no jurisdiction or responsibility of 

enforcement over actions in other districts.  All of the participants certainly felt 

that such agreements gave their profession quite a negative characterization.  

Interestingly, it struck me that the superintendents knew what had happened to 

accused educators but did not really mention the students other than to note how 

the complaint was filed.  This caused me to review my interview notes yet again, 

and I noticed that the superintendents’ comments revolved around concern for an 

educator’s reputation, exposing the educator to the community’s disrespect, or 

honoring his/her individual privacy rights in a dating relationship.  Shakeshaft 

reported that superintendents in her study felt their loyalties were divided and they 

questioned whether to protect the alleged victim or the alleged abuser.  All but 

one of my study participants had already carved out exceptions to the 
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requirements of reporting educator sexual misconduct, so it appears that my 

respondents’ sympathies, unconsciously or not, were with the accused educator. 

 

..  
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CHAPTER V. 

SUMMARY, CONCLUSIONS, IMPLICATIONS 

“It should be acknowledged that educators must establish certain boundaries beyond 

which the student/teacher relationship will not go.”  Texas Commissioner of Education in 

TEA v. Michael Phillip Kelly, 070-TTC-1094. 

 

Although Texas public policy favors the reporting of educator sexual 

misconduct allegations to reduce the safety threat to students, there are various 

factors that have combined to thwart such a policy.  Some of these factors have 

been identified in the current study.  For example, there are a variety of reporting 

requirements constantly being imposed upon superintendents and educators in 

general, yet it appears that neither the state regulatory bodies nor the educator 

preparation programs are apprising those responsible for compliance with the 

specific details of such reporting obligations.  Clarification and edification are 

clearly in order. 

Secondly, for those who are familiar with the substantive content of the 

reporting statutes, the wording of the statutory provisions allows the educators to 

restrict the scope of reporting allegations to instances when misconduct actually is 

substantiated or where the age of the student or employment of the educator can 

be determinative factors.  The current wording allows for circumvention of the 

societal interest in reporting and investigating allegations of misconduct.  If the 

wording of these statutes is to remain unaltered, then the state regulatory bodies, 
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such as TEA and SBEC, need to acknowledge the following implication and 

assumption of the terminology:  that school districts are to conduct their own 

investigations when they first receive such allegations.  Given this scenario, then, 

it is incumbent upon the state agencies to provide guidelines for investigations 

involving certification issues.  Districts will need fiscal resources and specialized 

training on investigative techniques to pursue investigations in such a manner as 

to develop evidence and issues pertinent to certification issues as well as 

personnel actions. 

Alternatively, the state regulatory bodies may wish to consider a 

requirement for school districts to report all allegations of educator sexual 

misconduct irrespective of a district-initiated investigation.  Although this may 

assist in the identification of a pattern of allegations in connection with individual 

educators, it also raises the specter of an avalanche of reports for SBEC 

investigators, of which there are only a few currently.  Again, additional fiscal and 

personnel resources will be required to implement and execute such a decree.  I 

submit, though, that because school districts and educators currently report the 

majority of sexual misconduct allegations pursuant to the Family Code provisions 

any time the allegations involve a minor, and that Child Protective Services in 

turn is required to report allegations involving educators to SBEC, then the issue 

of detecting patterns of behavior on individual educators can still be addressed 



 138

without resorting to requiring educators to report all allegations to SBEC upon 

receipt. 

As the data results of this study have disclosed, the gray area of hesitation 

for educators in reporting arises over the issue of whether a student is considered 

a minor under the Texas Family Code provisions, and I propose this is an area to 

be targeted for clarification.  The investigative results of the study have also 

identified the employment of the educator, coupled with the student’s age, as a 

critically determining element that influenced whether the superintendent would 

report the allegations to any body of authority for review.  It is these two concerns 

that support a need for public policy revisions and clarifications.  It is this gray 

area that has contributed to the erosion and questioning of the education 

profession’s ethical foundation and reputation as the continued issue of educator 

sexual misconduct continues to summon forth a concern for students’ safety and 

welfare within the teaching environs.  As outlined in Chapter II, the recent 

development of reporting requirements and continued litigation against school 

districts and the recognition of legal liability for educators promote the 

reinvigorated interest in educators’ ethics involving allegations of sexual 

misconduct.  The data results of this particular study have confirmed a degree of 

rationalizing by superintendents, as well as the existence of plausible deniability. 

Analysis of the data supports the notion that the superintendents rationalize the 

reality of the situation in order to ultimately override the state policy; however the 
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results also reflect that the superintendents’ actions were not necessarily 

influenced by an intent to adhere to the profession’s code of ethics. 

To simplify the organization of this final chapter, the conclusions of 

findings are summarized for each area of initial analysis as originally framed by 

the research questions.  The summarized findings and resulting conclusions are 

followed by policy recommendations that are raised for further consideration.  

Finally, remaining policy issues for continuing research yielded by this study are 

presented. 

State level criminal history background checks for certification: 

Texas has enacted a variety of enforcement mechanisms that can be 

applied to address educator misconduct in general. Specifically, Tex. Educ. Code 

Ann. §22.082 and Tex. Gov’t. Code §411.090 (Vernon 1998) mandate a criminal 

background check of all educators by the State Board for Educator Certification.  

This is not a discretionary function.  However, even such a well-intentioned 

mandate falls short in its goal of evaluating criminal backgrounds because of its 

current implementation.  In Texas, the scope of this evaluation is limited to a 

statewide background check that does not necessarily capture all charges.  In 

order to comply with the provisions of the laws within the education and 

government codes, the State Board for Educator Certification contracts with the 

Texas Department of Public Safety [DPS] to conduct a statewide check for 

criminal charges and/or convictions on all applicants for certification.  What many 
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do not realize, however, is that the DPS entries at the state level do not necessarily 

contain entries from convictions at the federal or out-of-state level.  

Consequently, the criminal background review conducted by the state regulatory 

body may not capture out-of-state charges and convictions or federal convictions.   

Additionally, the criminal background check is provided at the time an 

individual applies for initial or additional certification as an educator.  This state 

level background check by the regulatory body is intended for purposes of 

certification only.  It is not conducted for employment purposes and therefore 

does not provide any enlightenment on any criminal charges that an educator may 

incur between the time of certification and subsequent employment.  A school 

superintendent, however, may always check with the State Board for Educator 

Certification to determine if a prospective employee who is a licensed educator 

has had a criminal background check. 

Policy recommendation: 

 In Texas, SBEC should consider legislation to allow for a federal 

background check that would facilitate the identification of any educators with 

criminal backgrounds who move from state to state.  Currently, all states except 

for Tennessee, require disclosure of prior convictions on their applications for 

certification; however, only eighteen states require both federal and state criminal 

background checks that can verify the accuracy of an applicant’s response to this 

question.  (NASDTEC Manual 2000)  Twenty-five states require FBI checks.  
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Texas, along with six other states, requires only a state background check.  A 

handful of other states will require a state background check only if the applicant 

discloses a prior conviction.  Texas, along with the rest of the states, should 

consider a requirement that provides for both a state and federal background 

check.  Such a policy stance will address the situations where applicants do not 

voluntarily disclose a prior conviction as well as identification of out-of-state 

criminal histories. 

 Undoubtedly, in Texas SBEC also faces the issue of minimal fiscal 

resources to accomplish such a task; however, there are other options that can 

minimize the fiscal impact to the state agency.  SBEC can restrict the requirement 

of both a federal and state background check to applicants from out of state rather 

than to all applicants.  The cost of a dual background check can also be borne by 

the applicants themselves.  Another alternative for SBEC is to conduct a federal 

background check for certification and then require school districts to conduct a 

state background check upon employment.  Again, the cost of the background 

check can be factored in to the certification fee. 

Criminal history background checks by the school districts for employment: 

For employment purposes, Tex. Educ. Code §22.083, authorizes a school 

district, a charter school, or a private school to obtain from any law enforcement 

or criminal justice agency all criminal history record information that relates to a 

person whom the district intends to employ in any capacity, or a person who 
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serves as a volunteer.  This responsibility is discretionary at this time and the 

school district may elect to run a local check with their community law 

enforcement.  Such a check may not even reflect state level criminal charges on 

an individual because the local police may opt to run only a local county criminal 

check.  Consequently, under the current statutory provision in Texas, a school 

district is given the option to not conduct a criminal background check of its 

educators.  However, if a district finds itself in the position of having an educator 

with a past Texas criminal history accused of repeating the same criminal 

conduct, the district cannot reasonably contend that it has no authority to check 

criminal background or that it has been deprived of the opportunity to do so.  The 

decision, and the risk, rests with the district.  Ironically, even though a school 

district in Texas is not required to run a criminal background check on its 

teachers, it is required to run such a check on its bus drivers.   

Policy recommendation: 

 SBEC should require school districts to apply the same standard to 

educators as that applied to bus drivers with respect to conducting criminal history 

background checks. This position can also be extended to include mandatory 

reporting of allegations of sexual misconduct upon receipt.  At a minimum, school 

districts should be required to ask for disclosure of prior convictions on 

employment application forms.  School districts should also be required to 

conduct state criminal background checks on educators for employment purposes.  
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Any educator can currently obtain his or her own criminal history from DPS and 

have it forwarded directly to the school district.  Why is it that more is required of 

bus drivers than of educators who spend the majority of the day with students? 

Knowledge of reporting requirements and enforcement mechanisms: 

My initial assumption that all current superintendents possessed 

knowledge of the reporting requirements imposed upon them was quickly 

dispelled by the participants' replies to the first research question. The data 

collected in the interviews revealed that the educators in general had received no 

formal training on the profession's code of ethics during their preparation for 

certification, nor were they sure that a current code existed at the time of their 

interviews.  Although this study was limited in its scope of participants, the 

participants nevertheless encompassed a wide spectrum of experience and years 

of superintendency licensure. Despite the range of experience possessed by the 

study participants, the data revealed that there was no formal training for the 

educator licensed in 1975 or for the one most recently licensed in 1995.  An 

educator's capacity to adhere to a standard of conduct and behavior is derived in 

part from his or her training and the experiences in interacting with the rest of the 

profession.  If one is to expect that a profession's code of ethics is to provide 

guiding parameters for professional behavior and judgment (Kultgen, 1988; Beck 

& Murphy, 1994), then the lack of training and knowledge of such suggests a lax 

expectation of adherence to general principles or for incorporating such principles 
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into the assessment of alleged misconduct.  Smith and Johnson confirmed this 

lack of application of guiding principles when they noted that the Code of Ethics 

was not a factor of analysis for them (Johnson P. 13:28-34; Smith P. 10:29-32). 

Likewise, the majority of the respondents did not indicate a general 

awareness of a superintendent’s obligation to report information of criminal 

history to SBEC pursuant to Tex. Educ. Code §22.083(c).  This legal obligation to 

report knowledge of criminal history to SBEC is a relatively new requirement for 

superintendents and, based on the number of inquiries received at SBEC, not all 

superintendents are yet aware of this provision.  

The study participants were consistent in their general reference and 

acknowledgement that sexual misconduct or falsification of records should be 

reported to the Commissioner of Education or to SBEC. While the 

superintendents all agreed that sexual misconduct should be reported, this stance 

seemed to emanate more from a stance of common sense than an 

acknowledgement of legal duty.   The majority of the respondents did not attribute 

this duty to notify a state agency to a state legal requirement.  In my opinion, what 

was missing was a clear and undeniable grasp of specific provisions within the 

law or within the educators' own professional code of ethics.  

The educators did not take into account the Code of Ethics provisions, nor 

were they aware of their legal obligation to report criminal history information to 

SBEC.  From my observations, these were two distinct perspectives that ran 
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parallel to each other without necessarily interconnecting at any given point.  The 

study participants acknowledged the sensibility and safety policy of the legal 

reporting requirements, yet they blithely allowed for exceptions and/or options to 

one requirement to provide an exception to all reporting requirements. 

In comparison, the educators all had a general sense of obligation in 

reporting to Child Protective Services as required by the Texas Family Code 

because they had been "burnt by past cases" and there had been legal 

ramifications for some of the individuals involved (Smith 10:43-45; Haywood 

8:49-50). As Haywood noted, “…the DA locally wanted to charge one of our 

principals for not reporting something that had occurred.” (8:49-50).  If the state’s 

goal is to promote reporting of allegations of sexual misconduct between a teacher 

and a student, then legal consequences applicable to an individual, rather than to 

an entity, appear to promote adherence. 

Policy Recommendations: 

The findings of this study clearly dictate that a proactive and more 

effective method of educating and training educators on their professional and 

legal responsibilities and standards should be implemented.  Superintendents in 

particular should be trained on mandatory reporting obligations imposed by state 

law so that they can implement appropriate reporting procedures for their 

campuses.  Additionally, the findings suggest that those who prepare educators 

for certification should give thought to including formal training on their 
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profession's principles of ethical standards during their formative years and as a 

requirement for certification.  This position is aligned with previous propositions 

from other researchers. Greenfield (1991) and Murphy (1992) noted that 

educational administrator training programs generally ignore questions of ethics 

or values.  Murphy (1992) writes that preparation programs should include 

opportunities for aspiring superintendents to explore their own beliefs, prejudices, 

strengths and deficiencies in terms of making judgments about ethical dilemmas 

of practice and of considering what it takes to be ethical.  In The Moral 

Dimension, Etzioni (1990) also suggested that ethics training and ethics 

discussions be integrated into the curriculum.  Etzioni declared that any decision 

of consequence has a moral dimension that must considered in the decision-

making process.  Gonzales (1996) also endorsed the position that additional 

benefit could be gained by administrative preparation courses that deal 

specifically with applied ethics.  Educators in general should be less anxious 

about such an inclusion in the curriculum as a requisite for certification. 

 In 2002, the state regulatory body, SBEC, expressly prohibited an 

educator from soliciting or engaging in a romantic or sexual relationship with a 

student.  This is an official standard within the profession’s state Code of Ethics. 

Thus, educator sexual misconduct in Texas is a violation of the Code of Ethics 

and this can be the basis for invalidating a teaching credential/license. SBEC 

should aggressively enforce such a position through its sanctioning authority. 
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Along these lines of thought, consideration should be given to 

strengthening and enforcing licensing sanctions for failure to report as required.  

Provisions should be included to account for factors that are outside the control of 

the superintendent or the administrator, e.g., student reported directly to law 

enforcement or to the regulatory body.  Without such accountability, the 

requirement to report allegations of sexual misconduct can easily be ignored or 

rationalized, as demonstrated in part by these respondents.  Fiscal resources will 

need to be dedicated at the state level to ensure that the Code of Ethics is a 

substantive ethical framework within Texas. 

Elements of consideration in addressing allegations of sexual misconduct: 

The study revealed that superintendents would consider whether the 

allegations were substantiated at the local level through a district investigation for 

a personnel action or by a law enforcement investigation in determining whether 

to report the allegations to the state level as required by 19 T.A.C. 137.587 and  

§249.14 respectively.  Furthermore, at least one participant, Lindsey, noted that he 

would not report the allegations if the educator resigned before conclusion of an 

investigation because §137.587 and §249.14 applied only if the educator was 

dismissed because he or she committed the alleged misconduct.  Furthermore, if 

the accused educator resigned before the investigation, Lindsey then proposed it 

could be concluded that there was not reasonable evidence to support a 

recommendation for termination because the investigation had not been 
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completed.  Moreover, if the educator were disciplined and retained at the school 

district, then Lindsey submitted there was not a dismissal even if the evidence 

supported grounds for termination.  Under this interpretation, the superintendent's 

obligation to report to the Texas Commissioner of Education or to the State Board 

for Educator Certification was not triggered. (Lindsey 7:6-7) 

Policy recommendations: 

These findings advocate for a clarification of the regulatory wording in 19 

T.A.C. §249.14 to emphasize that the allegations, whether substantiated or not, 

are to be reported to SBEC or to Child Protective Services.  Arguably, it is the 

responsibility of the State Board for Educator Certification, not the district or the 

superintendent, to assess the allegations for purposes of certification standards.  In 

the event that an educator accused of sexual misconduct with a student resigns 

from the school district before conclusion of the local investigation, then the 

superintendent should still be required to report the events to the SBEC and allow 

SBEC to evaluate and track the matter in case there are repeated accusations 

against the same educator in the future.  SBEC should also clarify that an 

investigation at the district level for purposes of personnel actions does not 

necessarily obviate an investigation at the state level for purposes of certification 

actions.  Likewise, law enforcement's determination that there is insufficient 

evidence to support a criminal act does not eliminate the public policy necessity 

of reporting the incident to the state regulatory body. The standards of proof for 
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these governmental bodies are not the same, and the failure of certain behavior to 

rise to the level of a criminal act does not mean that the behavior in question does 

not violate professional standards and can be considered professional misconduct 

subject to sanctions. 

In the alternative, even if allegations of sexual misconduct do not rise to 

the level of a criminal offense, administrators should be encouraged to pursue 

disciplinary actions as personnel matters invoking a violation of professional 

standards under the Code of Ethics and as an issue of the accused educator’s 

worthiness to instruct the youth of this state.  Standard 3.6 under §247(3)(F) 

specifically prohibits an educator from soliciting or engaging in sexual conduct or 

romantic relationship with a student and violation of this standard warrants 

disciplinary action.  The district administrators should be educated and trained to 

place great emphasis on the enforcement of their code of ethics and they should 

be trained so that they can assess such allegations of misconduct from a 

perspective that addresses available licensing sanctions.  Essentially, the roles and 

responsibilities of the affected entities need to be delineated and clarified. 

Elements that influence a superintendent not to report to SBEC: 

The study was instrumental in identifying a gray area of hesitation in 

reporting for these superintendents.  Interview data revealed that the student’s age 

was definitely a consideration for the study respondents.  Seven of the eight 

participants mentioned age as a consideration.  None of the respondents had any 
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problem in identifying a 12 or 15 year old student as a minor and this scenario 

was quickly identified as one involving child abuse and requiring a report to Child 

Protective Services.  However, Haywood, Johnson, Smith, Lindsey, Sabio and 

James indicated that if the student was 18 years old, then they considered him or 

her an adult and they would not be inclined to report a dating situation between 

such a student and an educator to either SBEC or Child Protective Services 

because the situation did not involve a minor, and a dating relationship was within 

an adult’s privacy realm.  Banderas indicated he would consider the age of the 

student but would nevertheless report the incident to TEA.  

The employment of the accused educator within the superintendent’s 

district was also another element that induced some of the respondents not to 

report to SBEC or to Child Protective Services.  Haywood, Johnson, Smith, Sabio 

and James endorsed the position that they would not investigate or report to 

SBEC an allegation of misconduct involving an educator employed in another 

district.  Generally, such a situation was viewed as a privacy issue and it was not 

the superintendent’s business to intrude into that realm.  As Sabio stated, “Adults 

can date and that’s part of their private lives.” (4:1-6)  Haywood and James 

indicated they did not believe they had jurisdiction over the educator and would 

defer to the employing superintendent to address such a matter.  But if nothing is 

reported, then there is the serious implication of allowing a misbehaving educator 
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to continue generating victims of sexual misconduct as documented in past cases.  

So, what is to be done with this disturbing gray area? 

Policy recommendation: 

Clearly, it is critical that administrators receive training that clearly 

explains the definition of a minor under the Texas Family Code.  Furthermore, 

superintendents should consider a requirement to assess such allegations under the 

Code of Ethics standards and principles.  SBEC has issued a clear prohibition of 

an educator/student romantic relationship or sexual involvement.  §247.2(3)(F)  

This particular standard also provides for disciplinary action for the educator who 

violates it.  The form of such action, however, remains to be formulated 

depending on surrounding circumstances.  For example, if the Family Code 

provisions allowed a superintendent to deduce that he/she did not need to report 

because they had determined that there was no issue of child abuse because the 

student was 17 or 18 years old, then that was sufficient for them to choose their 

course not to report.  At the same time, however, they failed to apply the other 

state and professional reporting requirements such as §249.14 and the Code of 

Ethics.  Ultimately, this gray area of hesitation for the respondents raises more 

questions than answers.   

One must keep in mind that the recommendations previously presented in 

this study do not solve the issues raised by the data; rather, the recommendations 

open a course of consideration filled with other evolving issues.  For example, the 
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prior recommendation for sanctions on educators' licenses raises the question as to 

whether this strategy should be extended to all educators regardless of their 

supervisory roles.  Should a teacher who hears the claims of misconduct on 

another teacher merely as gossip be subject to sanctions for not reporting such 

gossip for investigation?  Can such a teacher not render an assessment on the 

degree to which they can trust what they are told, especially if they believe there 

is no factual foundation?  If not, will this then reduce the profession to such a 

banal state of distrust and suspicion that it devolves into a state of McCarthyism 

inquisition of educators by a state regulatory body?  The counterpoint to this is 

embodied within the following:  at what state is the profession when its educators 

consciously acquiesce to written agreements not to report as required by law 

allegations of sexual misconduct between an educator and a student?  At what 

state is the profession when its members decide not to report allegations of a 

sexual relationship between a teacher and a student for investigation because the 

teacher is not within their district's employment?  These restrictions or conditions 

are not incorporated within the statutory requirements for reporting such claims, 

yet some educators rely upon them to thwart a state promoted policy.  An 

educator's determinations not to report as required by law is an affirmative act to 

disregard a policy and legal requirement designed to safeguard the teaching 

environs for students as well as to maintain the integrity of the teaching 

profession.  Surely, a balance of interests that would promote and preserve the 
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integrity of the teaching profession while safeguarding the environs for students 

can be reached.   

 If education administrators continue to make "strategic" decisions of not 

reporting educators who are accused of sexual misconduct based on 

considerations of legal costs and processes incurred in terminating a teacher, 

police investigations that do not substantiate a criminal act, personal knowledge 

of the accused teacher or the accusing student, then how much effort will have to 

be redirected when the accusations either first surface to scrutiny or resurface 

through another alleged victim?  Moreover, what if the administrator who makes 

such a strategic decision is not licensed by the state regulatory board for 

educational professionals?  The recommendation for licensing sanctions will be 

inapplicable to such an individual, so where is the accountability for the 

profession?   

Given these situations, does the education profession create standards that 

we as educators enforce?  Are we in a position where we create standards subject 

to lip service but otherwise are not actively enforced?  Of course, it can be posited 

that these latter type of standards are created on a regular basis because society 

can always resort to such standards when there is a “truly egregious” abuse.  

Essentially, they pose as a safety net of sorts for handling otherwise extreme cases 

of misconduct.  On the other hand, will we generate only standards that we can 
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enforce and thereby impose a rigid construction of interpretation upon the 

profession?   

In addressing matters of sexual misconduct between an educator and a 

student, is the potential for abuse so high that the profession is willing to uphold 

the highest standard and just declare “No, you cannot cross this line with any 

student”?  The Texas Commissioner of Education has already issued this 

determination for the profession in his ruling in TEA v. Michael Kelly, 070-TTC-

1094.  Additionally, the State Board for Educator Certification specifically 

decreed and codified this bright line standard when it declared that an educator is 

not to solicit or engage in sexual conduct or romantic relationship with a student.  

19 T.A.C. §247.2(3)(F)  It is incumbent upon the profession to enforce its 

standard.  And still some superintendents are willing to carve out exceptions to 

this standard. All but one of the superintendents in this study allowed for 

exceptions to reporting educator sexual misconduct with students under one or 

more of the state laws.  So the question remains, will the highest standard be 

followed or will it be mutated by the profession?  If it is to be followed, then how 

will it be enforced effectively if the veil of noncompliance continues?  These are 

areas of research left to other researchers to develop and explore.  Continued 

research is needed to examine strategies that will be effective in promoting the 

integrity of the teaching profession. 
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Implications for Educator Preparation Programs and Research 

 The findings of this particular study confirmed that the participating 

superintendents had not received any formal training on their profession’s code of 

ethics either for certification or in preparation for supervisory roles.  

Consequently, they did not appear to impart much significance to the Code as a 

guiding compass for ethical obligations.  Beck (1994) wrote that preparation 

programs have to fully prepare individuals for ethical leadership.  He echoed what 

previous researchers had recommended in the past.  Etzioni (1991) had 

recommended that ethics training be integrated into the curriculum.  In 1999, 

Gonzales again reiterated the need to address this deficiency in educator 

preparation programs, however she promoted the practice of applied ethics with 

an emphasis on delineating the roles and responsibilities of the board of trustee 

and the superintendents.  In this instance, the study results reflect that the 

superintendents were adept at executing decision-making skills based on 

theoretical instruction; however, it was the practical application of the theories 

that needed further refinement.  I suggest that educator preparation programs may 

wish to consider a week-long immersion session in which superintendents focus 

on their profession’s code of ethics and then work through the practical 

application of the standards through role-playing and case study methods.  Such a 

session may assist future superintendents in identifying the personal values that 

may influence their thought processes before an actual decision or action is 



 156

executed.  The research literature covered in a general ethics course for decision-

making may provide the theoretical frameworks, but the curriculum does not 

necessarily identify the practical application nor whether the application is aligned 

with the theoretical framework outside of the classroom.  This immersion session 

would complement a course addressing theories of ethical decision-making.  

Additional research into this area will be needed to determine if such practical 

application of academic learning will contribute to the elimination of the cloaking 

of educator sexual misconduct.  This additional research could enhance the 

training of superintendents and contribute to the body of knowledge within the 

field of educational administration. 

 Another recommendation for continued research is to expand the scope of 

this study to include all districts in the state to expand the generalization of 

conclusions.  Such a study could then be a foundation that could be expanded to 

other states and perhaps influence policy-making criteria to enforce professional 

standards.  Further research in this field is also needed to identify practices and 

policies within school districts and at the state level that are counter-productive to 

the societal interest for a safe and productive school environment for students and 

teachers alike.  This study already identified that the wording of the state 

reporting requirement permits circumvention simply by permitting an educator to 

resign before an investigation is conducted or concluded.  Additional research can 

build on this element of terminology. 
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CONCLUSION 

 At the beginning of this study, I outlined my underlying premise as the 

following: that in enforcing their standards of conduct and professionalism, 

superintendents maintain a dimension of compliance and alignment with their 

code of ethics by generating plausible deniability in cases involving allegations of 

sexual misconduct and that economic and political considerations influence how 

the superintendents will handle such incidents.  The data results did confirm a 

degree of rationalizing and did confirm the existence of political and legal liability 

considerations, but the data also revealed another facet of influence upon the 

superintendents: their personal values and past experiences.   Beck and Murphy 

(1994) have stated that the primary function of ethics is to guide individuals as 

they approach decisions that involve judgment of competing values.  Having a 

guide of this nature will allow one to make valid, logical decisions that are free of 

emotions, personal interests and concerns.  Analysis of the study data revealed 

that the participating superintendents are not free of emotion or personal interests 

and concerns when they address allegations of educator sexual misconduct.  

Indeed, their past experiences permitted them to rationalize the reality of the 

situation in order to eventually override the state policy.   

The study participants appeared to approach their decision-making strictly 

from an administrative standpoint as to what would be the best impact for their 

particular school and community.  Interestingly, they unintentionally, or perhaps 
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intentionally, disassociated themselves from the possible legal implications of 

their actions on occasion.  Throughout my conversations with the superintendents, 

I did not sense that they made a connection between the act of failing to report 

equating to a violation of law unless it was specifically tied to the Family Code 

provision requiring the reporting of suspected child abuse. The participating 

educators did not take into account the Code of Ethics provisions in evaluating 

allegations of educator sexual misconduct, so this ethical framework did not even 

come into play when evaluating the allegations.  They shared a generalized notion 

of  their legal obligation to report criminal history information to SBEC, but 

comprehension of the actual criteria ranged across the spectrum.   

Gonzales (1999) noted that educational leaders, especially 

superintendents, cannot solve educational problems alone.  I agree, however, I 

will also add that superintendents should not contribute to the perpetuation of a 

societal problem that has ramifications far beyond the field of education alone.  

As educational leaders, superintendents should take the lead in helping to 

eliminate the negative ramifications generated by the obfuscation of misconduct 

claims.  The literature has established that keeping silent or refusing to investigate 

allegations of educator sexual misconduct only strengthens the veil of secrecy that 

runs counter to an expressed public policy towards exposing such damaging 

conduct against our students and the education profession.  The nondisclosure 

attitude contravenes the social safety policy.  Yet the results of this study confirm 
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that superintendents continue to utilize emotions, personal interpretations and 

concerns to negate the intent of the statutory reporting requirements for this 

particular type of misconduct.  If Quinones and Schaefer (1997) can argue that 

non-disclosure of job performance information is counterproductive to societal 

interests premised on a safe and productive workplace for adults, then why should 

society accord any lesser interest for a safe learning environment for our students? 

Why are superintendents contravening the public safety policy?  This researcher 

believes the societal interest in protecting students from educator sexual 

misconduct should be just as strong and that the continued non-disclosure or 

obfuscation of educator sexual misconduct allegations is just as counter-

productive.  Thus, on the issue of handling allegations of educator sexual 

misconduct, the ethical dimension of the superintendency program must refocus 

on aligning the superintendents’ considerations with the theoretical applications 

being taught.  This study supports and builds upon Gonzales’ recommendation 

that additional benefit could be gained by administrative preparation courses that 

deal specifically with applied ethics. 
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