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Abstract 

 

‘She is Not One Who Would Have Fought’: 

Countering Legitimacy Challenges to International Humanitarian Law 

through Comparative Analysis of Islamic Laws of Armed Conflict  

 

Sophia Helen Golvach, M.A.; J.D. 

The University of Texas at Austin, 2016 

 

Supervisors:  Hina Azam and Robert Chesney 

 

This thesis traces the legal development of rules intended to limit harm to civilian 

populations during wartime in both the Islamic law and Western, Christian law context. 

After exploring the pre-modern development of these rules, a comparative law approach 

illustrates that pre-modern Islamic protections for civilians developed earlier and in a 

more nuanced way than did Western Christian rules. It offers several hypotheses as to 

why this might be, and then turns to the question of why, in light of this discovery, 

Muslim-majority countries today seem to view international humanitarian laws’ dictates 

regarding civilian protection as illegitimate Western constructs. The piece questions the 

narrative placing Islamic and international law as fundamentally at odds with one 

another, as well as the Western origin story of international humanitarian law. Several 

suggestions are then presented to alleviate the legitimacy challenge that faces the 

international humanitarian law regime in Muslim-majority countries. 



 vii 

Table of Contents 

 

Chapter I.  International Humanitarian Law and Siyar Presented: An Introduction to 
          the Aims of the Comparative study .......................................................1 
 

Chapter II.  The Development of Pre-Modern Western International Humanitarian   
                    law:  Does Just War Protect Civilians? .................................................7 
 

I. Early Christian History--The Dawning of Jus ad Bellum .........................10 

A. St. Augustine of Hippo ....................................................................10 

B. Gratian and the Crusades .................................................................16 

C. St. Thomas Aquinas ........................................................................21 

II. Early Forays into Jus in Bello--Just War Re-Formulated ........................22 

A. Francisco de Vitoria and the Salamanca School .............................24 

B. Martin Luther and the Protestant Reformation ................................28 

C. Hugo Grotius--De Jure Belli ac Pacis ............................................31 

D. Wars and Peace through the Nineteenth Century ...........................34 

III. Conclusion ..............................................................................................37 

Chapter III.  Pre-Modern Development of Siyar: Intrinsic and Contractual  
                    Protections for Civilians ....................................................................39 
 

I. Siyar and Jihad--The Jurists' View of the Role of War .............................43 

A. Origins of Siyar ...............................................................................46 

B. Jihad ................................................................................................47 

II. Conduct Required in Jihad .......................................................................56 

A. Judicial Process ...............................................................................58 



 viii 

B. Weapons ..........................................................................................59 

C. Property and Environmental Destruction ........................................61 

D. Prisoners of War ..............................................................................63 

E. Suicide Attacks and the Mutilation of Bodies .................................65 

III. Protected Persons: Intrinsic and Contractual Protection of Civilians .....66 

A. Aman--Contractual or Situational Protection ..................................68 

B. Categories of Intrinsic Protection ....................................................71 

IV. Conclusion ..............................................................................................74 

 

Chapter IV.  Comparative Analysis of the Pre-Modern Approaches: The Early 
              Development of Siyar Explained  ....................................................77 
 

I. Analysis of Similarities and Differences Between Pre-Modern  

Approaches  ..................................................................................................77 

A. Comparative Law ............................................................................77 

B. The Jus Ad Bellum--Pre-Modern Islamic and Christian Law .........84 

B. The Jus in Bello--Pre-Modern Islamic and Christian Law ..............89 

II. Conclusions and a Note on Borrowing .....................................................95 

 

Chapter V.  Emergency of International Humanitarian Law  ................................97 

I. Lieber Code and the Introduction of Distinction and Protection of  
   Civilians   .................................................................................................100 
 
II. The Geneva Conventions 1864 through 1929: Focus on Wounded  
     Soldiers and POWs  ...............................................................................106 
 



 ix 

III. Introduction of Hague Law  ..................................................................109 

V. IAC v. NIAC  .........................................................................................127 

IV. WWI and IHL Aftermath  .....................................................................113 

A. Jus ad Bellum ................................................................................120 

B. Jus in Bello ....................................................................................122 

V. IAC v. NIAC  .........................................................................................127 

V1. Additional Protocols to the Geneva Conventions--I & II  ...................130 

V1I. Civilians Participating in Hostilies  ....................................................133 

V1II. Conclusion  ........................................................................................134 

Chapter VI.  Enforcing Civilian Protection Norms in Muslim-Majority  
                     Countries: Challenges and Solutions  .............................................136 
 

I. Historical Involvement of Muslim-Majority Countries in the  
    Development of Modern IHL   ............................................................. 138 

II. The Challenges to Compliance with IHL--The Legitimacy Deficit .......141 

III. Possible Solutions to the Legitimacy Problem  ....................................146 

A. Coordinated Scholarly Engagement ..............................................146 

B. Regional Red Crescent and Red Lion and Sun Conference ..........147 

C. Involvement of the Organization of Islamic Cooperation .............149 

D. Other Possibilities .........................................................................152 

IV. Further Difficulties  ..............................................................................153 

A. Siyar and the Undivided Umma--A Reconciliation ......................153 

B. Rule of Law Challenges  ...............................................................155 

C. Perceived Double Standards--IHL Violations in the West ...........156 



 x 

D. Other Possibilities .........................................................................152 

Chapter VII.  Conclusions and an Appeal to Researchers ...................................158 

Bibliography ........................................................................................................160 

Vita    ....................................................................................................................172 



 1 

CHAPTER I.  INTERNATIONAL HUMANITARIAN LAW AND 
SIYAR PRESENTED: AN INTRODUCTION TO THE AIMS OF THE 

COMPARATIVE STUDY 

 

But seeing war is the contrary of peace, as misery is unto bliss, and death to life, it is a 
question what kind of war shall reign as then amongst the wicked, to answer and oppose 

the peace of the godly.1  
  
 

Though perhaps “[t]here is no flag large enough to cover the shame of killing 

innocent people,”2 innocent people continue to suffer—and die—in wars waged by ever 

more powerful weapons. Over the last 150 years, in an effort to prevent undue loss of 

life, and civilian life in particular, States and scholars have formulated, and pledged to 

abide by, a set of conventions, treaties, and normative practices known collectively as 

International Humanitarian Law (IHL) or the Laws of Armed Conflict (LOAC).3 

However, laws written in times of peace and in the spirit of reconciliation may appear, in 

times of war, to be burdensome distractions to be cast aside in the face of the chaos, fear, 

and anger that defines war. The world today is rife with chaos, fear, and anger: from 

outright war in Syria, Iraq, and Yemen, to the proliferation of militant non-state actors, to 

the related attacks in Ankara, Paris, Lahore, and Brussels, mankind seems beset with 

bloodshed from all sides. To counter and mitigate such global insecurity, the legitimacy 

                                                
1 AUGUSTINE OF HIPPO, DE CIVITATE DEI CONTRA PAGANOS [THE CITY OF GOD AGAINST 
PAGANS] 19.28, at 243 (John Healey trans., John Grant 1909) [hereinafter AUGUSTINE, 
DE CIVITATE DEI].  
2 HOWARD ZINN, THE ZINN READER:  WRITINGS ON DISOBEDIENCE AND DEMOCRACY 375 
(2009).  
3 Throughout this piece, IHL is used in place of International Humanitarian Law. 
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of humanitarian law must hold fast against State (and non-State) temptation to take what 

might be a more efficient, yet bloodier route in an effort prevail in battle. Yet where 

might this legitimacy be found? One might point to Hugo Grotius, the father of modern 

international law, and a proponent of the natural law theory. Or perhaps, one might 

gesture toward the seventeenth century Peace of Westphalia from which, supposedly, 

ensued the development of sovereignty and consent-based relations between European 

States. Traveling further back in time, one might even point to the works of Christian 

Saints—Augustine and Thomas Aquinas, in particular—in order to justify the modern 

IHL. To focus exclusively on these particular, quite august, sources of legitimacy, 

underlines a central premise for much of the IHL creation myth:  humanitarian law is the 

original progeny and province of the West, and by and through the West’s hegemony, its 

regional developments have become, necessarily, international.  

As conflict engulfs the majority Muslim Middle East, are these claims of 

legitimacy—borne of Christian, European forbearers—strong enough to bind all those 

States and peoples to the principles of IHL? In an area of the world whose collective 

consciousness includes decades, if not centuries, of colonial domination, leveraging 

“Westernness” for legitimacy may not be and need not be enough. Islamic jurisprudence, 

particularly its category of siyar,4 also offers a collection of rules that govern 

international relations, treaties, and, indeed, laws of armed conflict, and should be 

explored in the quest to truly internationalize international humanitarian law. 

                                                
4 Commonly translated as the “Muslim law of nations.”  See infra at 36. 
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In the following study of these two systems of law—IHL and Islamic siyar—I 

attempt to find areas of linkage and disconnect between the two, with a particular focus 

on a singularly troublesome, oft seemingly paradoxical aim of warfare: protecting 

innocent civilians. In international legal categories, the protection of civilians comprises a 

part of the jus in bello—the law that regulates warfare after conflict has already 

commenced and is primarily governed by the Geneva Conventions of 1949 (as well as the 

additional protocols I and II).5 This is—in international law—a category distinct from the 

jus ad bellum, the law governing when it is permissible to enter or initiate hostilities.  The 

international community, including both Muslim-majority and non-Muslim majority 

nation-states primarily understands jus ad bellum as defined in the United Nations 

Charter article 2(4) (prohibiting unjustified attacks) and article 42 (permitting armed 

attacks to “restore international peace and security”).6 

                                                
5 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter 
GC I]; Geneva Convention for the Amelioration of the Condition of the Wounded, Sick 
and Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 
U.N.T.S. 85 [hereinafter GC II]; Geneva Convention Relative to the Treatment of 
Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter GC III];  
Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 
12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter GC IV]; Protocol Additional to the 
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of 
International Armed Conflicts, Dec. 12,1977, 1125 U.N.T.S. 3, 16 I.L.M. 1391 
[hereinafter AP I]; Protocol Additional to the Geneva Conventions of 12 August 1949, 
and Relating to the Protection of Victims of Non-International Armed Conflicts, June 8, 
1977, 1125 U.N.T.S. 3609 [hereinafter AP II]. 
6 U.N. Charter art. 2, para. 4, art. 42. 
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Civilians are protected, in jus in bello, through two main avenues: (1) the rule that 

only combatants7 may be lawfully targeted—a rule implying that civilians may not be; 

and (2) various rules and methods of active protection for civilians—for example, 

evacuating civilian-heavy areas before attacking. It is these kinds of protection—both 

passive and active—whose development I attempt to trace in this thesis. 

By tracing the development of these ideas, I also challenge the need to and utility 

of categorizing Islamic law of war into neat boxes of jus ad bellum and jus in bello. One 

area of weakness and misunderstanding in the English-language academy addressing 

laws of armed conflict centers on the distinction between Islamic jus ad bellum and 

Islamic jus in bello. There has been limited English writing on the latter subject and 

significant confusion exists about the distinction between the two, though some scholars 

have examined the topic, notably Ahmed Al-Dawoody.8  However, most work has 

focused has focused on the former, thus missing crucial opportunities for convergence 

and conciliation across legal systems intended to limit evils such as human suffering and 

the decimation of civilian populations during wartime. Such work has also proceeded 

from a somewhat flawed premise—in this paper, I will question the validity of using the 

categories of jus ad bellum and jus in bello when referring to Islamic law of war at all. 

                                                
7 Combatants are the individual actors in warfare: soldiers of any type—guerilla, 
informal, or formal.  
8 AHMED AL-DAWOODY, THE ISLAMIC LAW OF WAR 107 (2011); see also Aniceé Van 
Engeland-Nourai, Jihad, Jus ad Bellum and Jus in Bello, in  JIHAD AND ITS CHALLENGES 
TO INTERNATIONAL AND DOMESTIC LAW 139–65 (eds. M. Cherif Bassiouni & Amna 
Guellali, 2010).  
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Indeed, a fundamental misunderstanding of the operation of Islamic law might have 

magnified such missed opportunities.  

This thesis proceeds by examining, in Chapter Two, the development of pre-

modern European jurisprudence and philosophy regarding conduct in warfare and 

protections of civilians. Both primary sources, including the writings of St. Augustine, 

Gratian, and Hugo Grotius, as well as secondary sources are used. The third chapter 

examines, in turn, the development of pre-modern Islamic legal development with 

reference to Ibn Rushd, Ibn Taymiyya, and other early and late classical scholars, as well 

as secondary sources. The reviews are not strictly chronological, but the chapters 

generally cover from the 400s C.E. through the mid-nineteenth century. 

In the fourth chapter I present my general conclusions, prompted by the preceding 

chapters, that Islamic jus in bello concepts—including protections of civilians—appears 

to have developed quite earlier than their analogues in Western law. I then critically 

appraise the usefulness of comparative law in evaluating both systems and suggests 

possible root causes for the earlier development of Islamic law.  

The Fifth Chapter picks up where the second and third concluded chronologically 

and explores the emergence of IHL as it is widely understood today. A review of the 

mechanisms through which civilians are protected and secured—as well as the 

development and efficacy of such mechanisms—explains the current legal landscape. 

This chapter provides context for the sixth chapter by demonstrating the current regime to 

which most Muslim-majority (and Western) countries profess to adhere.  
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Chapter Six turns to the core problem threatening the legitimacy of IHL in 

Muslim-majority countries. Though comparable principles of civilian-protection exist in 

Islamic jurisprudence, robust modern discussion of siyar has largely not occurred. I argue 

that a rediscovery of siyar and a thorough examination of its protections and bases could 

ameliorate issues of compliance in Muslim-majority countries and give legitimacy to IHL 

in a truly international sense. In order to accomplish these goals, I set out possible 

solutions, and the challenges such solutions face. These suggestions could tighten 

cooperation and understanding between Muslim-majority countries and the United States, 

especially—and crucially—during wartime.  

There are other theoretical difficulties facing the project as a whole that I will try 

to address. From the first, it must be made clear that Islamic law is not a monolithic 

system; rather, it is composed of different schools (madhabs) of fiqh (Islamic 

jurisprudence). At this point in the theological discussion, however, the reality is that 

siyar has been taken up and perverted by bad actors un-affiliated (or only loosely 

affiliated) with the established madhabs—extremists who use its protective principles as 

a weapon, or pervert and contradict centuries of studied, careful thought on the matter. 

An attempt must—and should—be made, while being attentive to the realities of modern 

warfare, to revitalize this important part of Islamic jurisprudence. The end product, I 

hope, is scholarship that can be used to mitigate, however slightly, the horrors of modern 

warfare. 
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CHAPTER II. THE DEVELOPMENT OF PRE-MODERN WESTERN 
INTERNATIONAL HUMANITARIAN LAW: DOES “JUST WAR” 

PROTECT CIVILIANS? 

 
 Just war theory has been widely viewed by scholars as the one of the three 

primary intellectual forces behind the development of a coherent western—and indeed, 

international—approach to the justification and limits of war, the other two being realism 

and pacifism.9 Christian writers from the Roman Empire10 onward have frequently 

attempted to define what a just war might look like, often using extensive reference to 

their forbearers to shape and redefine concepts of justice, motivation, and the importance 

                                                
9 Three traditions of thought have traditionally dominated the ethical and philosophical 
discussion of the conduct of war: realism; pacifism; and just war theory (and, through just 
war theory, International Law).  
 

Textbooks and other surveys of the ethics of war and peace typically lay out three 
basic positions: pacifism, realism and just war theory. Pacifism is the absolutist 
view that war is immoral and that therefore it is always wrong, always morally 
unjustified, for either nations or individuals to fight them. Realism is the amoralist 
thesis, long prevalent among theorists of international relations, that war among 
nations is neither right nor wrong, but simply a matter of national interest . . . Just 
war theory contrasts with realism in holding that moral categories can and ought 
to be applied to war. It contrasts with pacifism, on the other hand, in maintaining 
that sometimes it is morally permissible to fight. Accordingly, just war theory 
specifies the principles that should guide us in determining when recourse to war 
is morally legitimate. This part of the theory is called jus ad bellum. In addition, 
just war theory specifies the moral principles that should guide combatants when 
they fight wars. This part of the theory is called jus in bello. The division of the 
theory into two parts reflects the plausible thought that whether soldiers fight in a 
morally legitimate way is an issue distinct from whether their cause is justified 
(thus, for example, soldiers fighting in a righteous cause might behave immorally 
by slaughtering the children of their enemy). 

 
William H. Shaw, Utilitarianism and Recourse to War, 23 UTILITAS 380, 380–81 (2011). 
10 AUGUSTINE, DE CIVITATE DEI, supra note 1, 19.28, at 243  
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of intention in war.11 However, the narrative is far from coherent: Certain elements, like 

the necessity for the “right” authority to call for war, seem somewhat stable.12 Other 

doctrines, particularly that of jus in bello, appear to be late arrivals to scholastic thought, 

as vague recommendations for mercy gave way to more nuanced approaches to the 

protection of civilians and permissible targets of lethal force. With major elements and 

justifications varying—and not in a cogent, progressive manner—it might be difficult to 

conclude that just war theory qua just war theory, at least with respect to jus in bello 

civilian protection, is a theoretically consistent set of norms and ideas as opposed to an 

attempt to impose a consistent nomenclature on diverse threads of historical thought 

concerning warfare more generally. That being said, certain continuities of theory in the 

development of jus in bello do exist and deserve scrutiny. 

Though this chapter seeks to identify and describe theoretical developments, it 

would be remiss not to point out that, as with the maturation of much theological and 

legal development, warfare itself colored and informed the parameters of the discussion, 

and some reference to such key wars and battles must occasionally be made. There is a 

                                                
11 See infra Part II.IA–C. 

Alexander, in Curtius, I use not to make War with Captives and Women. He must 
be in Arms that I take for an Enemy. So Grypus, in Justin, None of his Ancestors 
after Victory did ever, in all their Wars, either foreign or domestick, shew Cruelty 
to Women, whom their very Sex did fully secure from the Hazards of War, and 
the Fury of the Conqueror. And another, in Tacitus, That he never made War 
against Women, but only those that were actually in Arms against him. 
 

GROTIUS, DE JURE BELLI AC PACIS LIBRI TRES [ON THE LAW OF WAR AND PEACE IN 
THREE BOOKS] III.10, at 99 (Library of Liberty Project, eds.) [hereinafter GROTIUS, DE 
JURE BELLI]. 
12 See, e.g., infra note 33 and accompanying text.  



 9 

high probability, if not certainty, that theologians and philosophers shaped their theories 

somewhat to face their days’ expediencies. As one writer asserts, “[s]ome Christian 

apologists have historically seemed mainly concerned not to limit war but to justify and 

support the wars of their particular states or rulers …. Even those Christian thinkers who 

took seriously the need for moral criteria to define the justification of a war often did not 

go on to insist that the means of war also had to be justified if Christians were to 

participate.”13 Most prominently, the Crusades, later clashes with Ottoman Turks, the 

English Civil War, and the Spanish conquest of the Americas seemed to correlate most 

closely to major developments in the law. 

Bearing these observations in mind, this chapter seeks to etch out a rough outline of 

the development of the theories of jus in bello and jus ad bellum prevailing in Western 

Christian thought from the 400s through the early nineteenth century. As my study will 

show, protection of civilians and the limitations of targeting and intention did not develop 

until far later in the Western world than in the Islamic one,14 though the limitations 

agreed upon are largely identical. Though there were signs of restraint in the conduct of 

                                                
13 Stephen E. Lammers, Approaches to Limits on War in Western Just War Discourse, in 
CROSS, CRESCENT, AND SWORD:  JUSTIFICATION AND LIMITATION OF WAR IN WESTERN 
AND ISLAMIC TRADITION 52 (James Turner Johnson & John Kelsay eds., 1990).  
14  

Question of limitation arose only after Christians had come to assume that they 
had to take some responsibility for what the political powers were doing, a 
development that began to take place gradually from the second century onward 
and was ratified when Christianity became the state religion of the Roman Empire 
in the fourth century.  
 

Id. at 53. 
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war throughout this legal historiography,15 and thus these categories are meant only as 

handy heuristic guideposts, this chapter will proceed by examining, in turn, the 

emergence of the just war doctrine proceeding from the jus ad bellum developed earlier 

and the jus in bello developed much later.16 

 

I. Early Christian History—The Dawning of Jus ad Bellum 

 

A. ST. AUGUSTINE OF HIPPO 
 

At the risk of further muddying already thoroughly muddied waters, it must be 

noted that Western notions of jus ad bellum sprang from Greek and Roman thought, so 

claims that Christian morality undergirded just war theory from the start are not strictly 

correct; it was Christianity’s reinterpretation of Roman notions of justice in war that 

eventually gained traction among scholars and theologians. Indeed, textually derived 

Christian ethics appear pacifist in nature—the notion of “Christian warfare,” then, 

presents something of a contradiction in terms. The most famous theologian to contribute 
                                                
15  

Jus in bello gradually eclipsed jus ad bellum in [medieval] … thought, and was in 
very large measure the simple codification of the chivalric ideal … expressed 
simultaneously by moral imperatives …, by rules of military discipline, and by … 
jus armorum. 
 

Robert L. Phillips, Noncombatancy, and Noncombatant Immunity in Just War Tradition, 
in Cross, Crescent, and Sword, supra note 13, at 195–96 (quoting Phillipe Contamine). 
16 This chapter is not intended to be—and cannot be—entirely inclusive of the many 
important actors in this area of legal development: where one luminary is discussed in 
detail, another, of necessity, is reduced in prominence. Notes will supply further 
resources where possible. 
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to this reinterpretation is St. Augustine of Hippo, a Christian convert who lived in the 

Roman Empire in the late fourth to early fifth centuries.17 Though he was incredibly 

prolific,18 most of his writing regarding just war specifically is found in three works: (1) 

De Civitate Dei contra Paganos [City of God against Pagans]; (2) Contra Faustum 

[Against Faustus]; and Letter CLXXXIX [Letter to Boniface].19  

 Augustine’s early writings suggest that it took him some time to develop his just 

war theory. In early writings, Augustine goes so far to suggest that violence is never 

acceptable, even in self-defense, claiming that though the secular law might allow limited 

violence, from a religious perspective, it amounted to a “disordered elevation of bodily 

over spiritual goods.”20 However, as his writings progressed, his ideas on warfare became 

more complicated. It is on the principle of maintaining and respecting order, in fact, that 

he later built upon to furnish a list of situations in which war was acceptable or even 

                                                
17 According to McCoubrey, the “classical form of the medieval doctrine of just warfare 
derived its essential shape from the late Roman work” of Augustine. HILAIRE 
MCCOUBREY, INTERNATIONAL LAW AND ARMED CONFLICT 195 (1992). 
18 The list is far too numerous to reproduce in its entirety, but his works include, among 
others, Confessions; Letters; City of God; On the Holy Trinity; The Enchiridion; On Faith 
and the Creed; Concerning Faith of Things Not Seen; On the Good of Widowhood; and 
On the Spirit and the Letter.  
19 AUGUSTINE, DE CIVITATE DEI, supra note 1; AUGUSTINE OF HIPPO, CONTRA FAUSTUM 
MANICHAEUM [AGAINST FAUSTUS, A MANICHEAN] [hereinafter AUGUSTINE, CONTRA 
FAUSTUM] (available at http://www.documentacatholicaomnia.eu/03d/0354-
0430,_Augustinus,_Contra_Faustum_Manichaeum_%5BSchaff%5D,_EN.pdf); 
AUGUSTINE OF HIPPO, LETTER CLXXXIX: LETTER TO BONIFACE (available at 
https://www.loebclassics.com/view/augustine-letters/1930/pb_LCL239.323.xml) 
[hereinafter AUGUSTINE, LETTER TO BONIFACE].  
20 David Dwyer Corey, Luther and the Just-War Tradition, 12 POLITICAL THEOLOGY 
305, 312–13 (2011). 
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necessary.21 To Augustine, war was a pure “abomination,” a symptom of a fallen and 

sinful world.22 However, its use was necessary where some violation of natural order 

could in no other way be remedied.23 

 One of his foundational principles, thus, was that war was indeed permissible. For 

early Christians (and some Christians today), this position would not have been—and is 

not—a foregone conclusion. Jesus had said, according to Matthew, that his followers 

were to “resist not evil: but whomsoever shall smite thee on they right check, turn to him 

the other also.”24  Mark specified that the two most important commandments required 

Christians to “Love the Lord your God with all your heart and with all your soul and with 

all your mind and with all your strength [and to] Love your neighbor as yourself.”25 

Further, not only must you love your neighbor, you must “love your enemies and pray for 

those who persecute you.”26 How, then, could one justify warfare in any circumstance at 

all? For Augustine, the issue came down to authority and order in men’s earthly city, the 

maintenance of which constituted peace: “Peace of man and man, is a mutual concord: … 

peace of a city, an orderly command, and obedience amongst the citizens[;] peace of 

God’s City, a most orderly coherence in God, and fruition of God[;] peace of all things, is 

                                                
21 Id. at 315. 
22 MCCOUBREY, supra note 17, at 195. 
23 “In what would now be termed IR, war was thus conceived to play in a particularly 
extreme form the role of poena et radium peccati, the penalty and remedy for sin, which 
St. Augustine assigned municipally to positive law.” Id.  
24 Matthew 5:38–39 (King James); see also Luke 6:29. 
25 Mark 12:30–31. 
26 Matthew 5:43–48. 
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a well disposed order.”27 Thus, war could justly be waged only if: (1) it is undertaken at 

the command of a proper authority;28 and (2) if the “war’s aim is nothing but glorious 

peace: what is victory but a suppression of resistants, which being done, peace follows? 

… All men seek peace by war.”29 Further, in a skillful turn, Augustine explained away 

the both the injunction to turn one’s cheek and to love one’s neighbor by noting that just 

war should be viewed “as an act of Christian love exercised against evildoers to stop their 

wrongdoing and thus hopefully to mitigate their eternal damnation.”30 As a corollary, 

unjust wars were any that were waged in service to other than peace in “obedience to 

God.”31 If a state undertakes unjust actions, “[it] cannot stand … so that where true 

justice is wanting, there can be no law.”32  

                                                
27 AUGUSTINE, DE CIVITATE DEI, supra note 1, 19.13, at 227 (emphasis added). 
28  

A great deal depends on the causes for which men undertake wars, and on the 
authority they have for doing so; for the natural order which seeks the peace of 
mankind, ordains that the monarch should have the power of undertaking war if 
he thinks it advisable, and that the soldiers should perform their military duties in 
behalf of the peace and safety of the community. 

 
 AUGUSTINE, CONTRA FAUSTUM, supra note 19, 22.75, at 415 (emphasis added). 
29 Id. 13.12, at 224–25.  
30 PHILLIP WYNN, AUGUSTINE ON WAR AND MILITARY SERVICE 23 (2013) (citing 
FREDERICK H. RUSSELL, THE JUST WAR IN THE MIDDLE AGES 17 (1975)).  Note that even 
before Augustine, St. Ambrose advocated the idea that the behavior of virgins and 
soldiers should mirror each other in their respective duties of mercy and chastity. See 
generally AMBROSE BISHOP OF MILAN, THREE BOOKS CONCERNING VIRGINS (available at 
https://archive.org/stream/St.AmbroseSelectedWorksAndLetters/st_ambrose_selected_w
orks_and_letters_djvu.txt).  
31 AUGUSTINE, CONTRA FAUSTUM, supra note 19, 22.74–75, at 414–15. 
32 AUGUSTINE, DE CIVITATE DEI, supra note 1, 19.12, at 235. 
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A just war requires proper authority and order. Thus, Augustine winnowed down 

those who may declare war and command men in battle to kings and princes.33 By this 

move, he eliminated the need for the individual soldier to assess whether, in his view, the 

war itself and thus his participation in it was just—this was left to the kings (as clearly 

each citizen embarking on such a determination could lead to chaos). Further, limiting 

declarations of war to the king removes the moral stigma for the soldier himself: it took 

the 

whole task of making moral decisions about war out of the hands of individual 
moral agents in two ways. First, because it questions [soldiers’] ability to judge 
what is really for our good, it leave [soldiers] fundamentally passive in the face of 
the workings of divine providence. Second, it turns the question of determining 
the justice of war and the right use of violence into a search for an appropriate 
authorization.34 

 
As such, soldiers qua soldiers could not be chastised for participation—at their 

ruler’s command—in wars that were indeed fundamentally unjust: “it may be an 

unrighteous command on the part of the king, while the soldier is innocent, because his 

position makes obedience a duty.”35 Further, drawing on Jesus’ directive to “render unto 

Caesar the things which are Caesar’s,”36 as well as John the Baptist’s implicit acceptance 

of soldiering,37 he instructed the general Boniface to “[n]ot think that it is impossible for 

                                                
33 AUGUSTINE, CONTRA FAUSTUM, supra note 1919, 22.75, at 415.  
34 John Langan, The Elements of St. Augustine’s Just War Theory, 12 J. RELIGIOUS 
ETHICS 19, 23 (1984). 
35 AUGUSTINE, CONTRA FAUSTUM, supra note 1919, 22.75, at 415.  
36 Matthew 22:21 (King James).  
37 Luke 3:14 (King James); see also AUGUSTINE, LETTER TO BONIFACE, supra note 19. 
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any one to please God while engaged in active military service.”38 [provide para 

conclusion/wrap-up] 

The categories of war that were acceptable to achieve peace included: (1) wars to 

punish the crimes of a group of individuals (or an individual) from another state if the 

state does not make amends; (2) wars to assist neighboring nations repulse aggressors; 

and (3) wars waged when a country’s belief and practices were inimical to Christianity.39 

War could thus be punitive, correctional, or (collectively) defensive—as long as proper 

authority existed.40  

 Regarding the effects of warfare on non-soldiers—and what was allowed in 

warfare—Augustine gave little detailed thought. The evils of conduct in war were mostly 

linked to the intention of the soldier himself on the battlefield: the “evil in war,” he 

explained, stemmed from “love of violence, revengeful cruelty, fierce and implacable 

enmity, wild resistance, and the lust of power.”41 Whether these intentions could be 

quantified or determined based on wartime activity, he does not explain. He does offer a 

limiting instruction, however, which has lingered arguably far longer than his jus ad 

bellum doctrine: the “justice and legitimacy of war is limited to the resolution of the 

wrong for which a remedy was originally sought [and] he taking of measures beyond that 

                                                
38 AUGUSTINE, LETTER TO BONIFACE, supra note 19. 
39 However, he does not endorse any particular violence against non-believers. He points 
out in De Civitate that the “Gog and Magog” referred to in the Bible (and against whom 
Christians must fight) were “not to be taken for any particular barbarous nations.” 
AUGUSTINE, DE CIVITATE, supra note 1, 20.11, at  262. 
40 See generally Langan, supra note 34.  
41 AUGUSTINE, CONTRA FAUSTUM, supra note 1919, 22.74, at 414. 
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point would be ‘unjust’ and would constitute a new wrong.”42 The idea that destruction 

and death in war should have an element of proportionality provides the basis, arguably, 

many of the protective measures for civilians that we see in contemporary just war theory 

and IHL. 

B. GRATIAN AND THE CRUSADES 

 
Whether or not they stuck to Augustine’s basic formula, scholars elaborating on 

the justness of war often appealed to his works for authority.43 The next pivotal author in 

the development of just war theory, often referred to as the “Father of Canon Law,” was 

Gratian, a twelfth century monk who lived in Bologna, well known for his lengthy legal 

compendium Concordia discordantium canonum, better known as the Decretum, written 

around 1140.44 Between Augustine and Gratian, legal war theories continued to develop, 

but no scholars quite as great stand out as having created a lasting legal legacy regarding 

the jurisprudence of war. One could cynically attribute this absence of scholarship to the 

decline and fall of the Roman Empire and the ensuing European so-called Dark Ages, but 

a more prudent view, based on the source material, indicates that Gratian’s Decretum 

mostly was engaged in the collection and evaluation of competing local canon law 

                                                
42 MCCOUBREY, supra 17, at 159. 
43 E.g. RUSSELL, supra note 30, at 56 (noting that Augustine’s influence “suffused the 
entire [Causa 23 of Gratian’s Decretum]; it would be difficult to fault Gratian for the 
comprehensiveness of his selection of Augustinian texts”).  
44 Id. at 55. Note that full translations of the Decretum are hard to locate. For selected 
translations, see GRATIAN, CONCORDIA DISCORDANTIUM CANONUM, available at 
http://mahan.wonkwang.ac.kr/link/med/law/canon-law/gratianus/transl.html [hereinafter 
DECRETUM]. 
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sources—dispersed and somewhat localized.45 Another factor worth considering when 

contemplating the relative absence of sources is that Western Christendom, between the 

life of Augustine and Gratian, had just become able to accumulate enough strength and 

loose co-sympathy among groups to be able to project, as a loose coalition, their military 

might: the first Crusade began shortly after Pope Urban II called upon Christians to take 

back the Holy Land in 1095, and the second Crusade sometime around when Gratian was 

completing his Decretum in 1150.46 This newfound military pan-European strength 

provided the backdrop for Gratian’s writings. 

 Gratian meditates on warfare throughout the Decretum, but his main arguments 

exploring the subject are concentrated in Causa 23.47 In this portion, he, for the most part, 

takes up the mantle of Augustine whole-heartedly. He first contends that military service 

and killing in war is not a sin, using logic mirroring that of Augustine.48 The “precept to 

love one’s enemy did not go so far as to permit sinning with impunity,”49 and thus war 

could be punitive.50 As Augustine, he is careful to limit lawful warfare to acts taken by a 

soldier in “obedience to the utility of the commonweal and to the commands of a prince 

                                                
45See e.g. THE ETYMOLOGIES OF ISIDORE OF SEVILLE Books 4, 5 (Stephen A. Barney et 
al. eds. trans. 2006) (detailing in Book 5, “Law and Times,” and detailing in Book 6, 
“Books and Ecclesiastical Offices”). 
46 ENCYCLOPÆDIA BRITANNICA, The First Crusade and the Establishment of the Latin 
States (available at http://www.britannica.com/event/Crusades#toc25598); id. at The 
Second Crusade, (available at http://www.britannica.com/event/Crusades/The-era-of-the-
Second-and-Third-Crusades). 
47 RUSSELL, supra note 30, at 56. 
48 Id. 
49 Id. 
50 Id. at 58 (citing DECRETUM 22 C. 23 qq. I cc. 4,5,7). 
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or legitimate authority.”51 He is a bit more definitive than Augustine on what justified 

war. Like Augustine, he defines just war as “that which avenged injuries,” but he goes 

further in naming three distinct and legitimate injuries from an enemy: (1) its launch of 

an attack on the home state; (2) its refusal to punish subjects for maltreatment of the 

home state; and (3) its refusal to return stolen property or land to the home state.52 His 

pithy definition of a just war is war “waged by an authoritative edict to avenge 

injuries.”53 

 Regarding jus in bello, Gratian goes far further than Augustine, who paid scanty 

attention to the topic; Gratian’s treatment, however, still remained “sketchy at best.”54 

However, Gratian did address the rules of targeting in war: “pilgrims, clerics, monks, 

women and the unarmed poor” were all protected from violence “on pain of 

excommunication.”55 Russell suggests that these protections arose from the popularity of 

the Peace of God movement,56 which encouraged limited protection for civilian 

populations, as well as certain holy spaces, to minimize civilian harm from the violent 

feuds coloring the late 10th century in Western Europe.57 Though the movement began in 

France, far from Bologna, the practice of bishops and archbishops issuing edicts to 

relieve some of the partisan stress in fragmented countries spread may have spread before 
                                                
51 Id.   
52 Id. at 64. 
53 Russell, supra note 30, at 64.  
54 Id. at 70 (citing DECRETUM C 24 q. 3 cc. 22 – 5. Cf. C. 17 q. 4 c. 29).  
55 id 70 
56 Id. 
57 H. E. J. Cowdrey, The Peace and Truce of God in the Eleventh Century, PAST & 
PRESENT 1, 43(1970). The movement was also known as the Peace and Truce of God. 
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Gratian completed his work.58 Whatever Gratian’s motivations, the limitations had little 

nuance and detail. 

 Though this chapter focuses on theoretical development, no examination of early 

laws of armed conflict in Europe is possible without a brief note on the Crusades. The 

First Crusade, launched by Pope Urban II’s impassioned call at the Council of Clermont, 

was undertaken, among other reasons, to “liberate” the Holy Land from the Seljuk 

Turks.59 South of Antioch, in 1098, the crusading Franks engaged in “indiscriminate 

slaughter” in the towns of Barra and Maara an-Numan, sparing neither women nor 

children.60 When Jerusalem was captured, in 1099, the Franks embarked on a bloody 

                                                
58 For example, by 1179, such provisions for the limitation of bloodshed were declared 
canon law by the entire Catholic Church:  
 

We decree that truces are to be inviolably observed by all from after sunset on 
Wednesday until sunrise on Monday, and from Advent until the octave of the 
Epiphany, and from Septuagesima until the octave of Easter. If anyone tries to 
break the truce, and he does not comply after the third warning, let his bishop 
pronounce sentence of excommunication and communicate his decision in writing 
to the neighbouring bishops.  
 

THIRD LATERAN COUNCIL, CANON XXI (1179) (available at 
http://www.legionofmarytidewater.com/faith/ECUM11.HTM).  
59.  

This royal city [Jerusalem], however, situated at the center of the earth, is now 
held captive by the enemies of Christ and is subjected, by those who do not know 
God, to the worship the heathen. She seeks, therefore, and desires to be liberated 
and ceases not to implore you to come to her aid. 

 
MEDIEVAL SOURCEBOOK: URBAN II: SPEECH AT CLERMONT 1095 (Robert the Monk 
Version), available at http://legacy.fordham.edu/halsall/source/urban2a.html; see also 
JOHN V. TOLAN, SARACENS: ISLAM IN THE MEDIEVAL EUROPEAN IMAGINATION 111–12 
(2002) (describing the fervor of the First Crusade). 
60 Eilieen Dugan, The Contexts of Religion and Violence: Jerusalem in the Crusades, J. 
RELIGION & SOC’Y 4, 5 (2007).  
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purge of Jews, Muslims, and Christians alike—both in their homes and their holy 

places.61 Saladin’s recapture of Jerusalem in 1187 included the deaths, in return, of many 

Franks.62 During this time, the Iberian Peninsula was convulsed, periodically, by the 

violence of the Reconquista.63 The civilian populations across the countryside from 

Spain, to modern-day France, Italian principalities, and the Near East dearly suffered 

from these wars—providing perhaps a needed reminder that no matter what ideologies 

and norms might be put in place to limit atrocities, war is hell. This ideological paradigm 

of “total war” in furtherance of professed religious goals, that is, the all-enveloping 

nature of Christian “Holy War,” would reinvigorate legal scholars and theologians 

periodically for centuries to come.64 The Holy War ideology—and its attendant horrors—

appears to differ from just war theory that limited aggressive wars to confined 

circumstance. It was premised, unlike just war theory, on the Old Testament depictions of 

warfare as thorough, unmerciful, and deserved by virtue only of opponents’ religious 

reliefs, relying on references, especially, to Deuteronomy. In chapter 20, the Israelites 

massacre man, woman, and child of those recalcitrant to God’s will.65 Gratian, 

interestingly, did not subscribe outright to Urban’s call for avenging warfare and 

conquest—he hewed more closely to Augustine.  

                                                
61 Id. at 6. 
62 Id. at 8. 
63 L.P. HARVEY, ISLAMIC SPAIN: 1250 TO 1500 20 (1990). 
64 Mark J. Larson, The Holy War Trajectory Among the Reformed: From Zurich to 
England, 8 REFORMATION & RENAISSANCE REV. 7, 7 (2006) (noting that the notion of 
holy war provided a long-lasting legacy that “influenced wings of the Reformed 
tradition” in the English civil war).  
65 Deuteronomy 20.  
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C. ST. THOMAS AQUINAS 
 

St. Thomas Aquinas reignited just war theory around a century after the 

completion of the Decretum.66 He revised the jus ad bellum components of the theory, 

though added little to jus in bello. His framework for just war is succinct: war must occur 

for a good and just purpose as opposed to furthering wealth or power; it must be waged 

by legitimate authority; and the ultimate goal must be peace.”67 

 Like his forbearers and descendants, he contended that in all situations there was a 

presumption against violence.68 He is expansive on this issue: even killing in self-

defense, in Aquinas’ opinion, could only be conducted in a general way: one must not 
                                                
66 See generally Gregory M. Reichberg, Thomas Aquinas between Just War and 
Pacifism, J. RELIGIOUS ETHICS 219 (2010).  
67  
 

First, the authority of the sovereign by whose command the war is to be waged. 
… Secondly, a just cause is required, namely that those who are attacked, should 
be attacked because they deserve it on account of some fault . . .. Thirdly, it 
is necessary that the belligerents should have a rightful intention, so that 
they intend the advancement of good, or the avoidance of evil. 

 
ST. THOMAS AQUINAS, SUMMA THEOLOGICA II Q40.1 [hereinafter AQUINAS, SUMMA] 
(available at http://www.newadvent.org/summa/3.htm).  
 
68  

Even those who seek war and dissension, desire nothing but peace, which they 
deem themselves not to have. For as we stated above, there is no peace when a 
man concords with another man counter to what he would prefer. 
Consequently men seek by means of war to break this concord, because it is a 
defective peace, in order that they may obtain peace, where nothing is contrary to 
their will. Hence all wars are waged that men may find a more perfect peace than 
that which they had heretofore. 

 
Id. II Q29.2. 
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intent to kill someone, even when being attacked, unless institutional authority permitted 

such an act: “This is exemplified by the soldier who fights against the enemy, and the 

official of the court who fights against robbers.”69 The soldier and the court official, 

furthermore, can become sinful in killing should they intend to do so as an outlet for and 

in accordance with their own passions.70 

 The theory of just war predominated early philosophical and religious writing on 

warfare. Though early Western scholars significantly evolved Augustine’s theory, the 

focus remained on determining whether the causes for war were just. This was not the 

only dominant strain of thinking of war that existed, however. The less nuanced ideology 

of Holy War also drove and justified the Crusades and would reemerge later to justify 

other bloody battles and wars, especially the English Civil War.  

 

II. Early Forays into Jus in Bello—Just War Re-Formulated 

 
Jus ad bellum remain a large part of the discussion—every legal scholar examined 

hereafter addresses the matter—but with the exception of Gratian’s limited mention of 

protecting civilians, serious, nuanced discussion of the rules governing not just the 

justifications of war but what is justified once commenced is little discussed in early 

Christian legal and scholarly work. Though there were, most likely, traditions in place 

                                                
69  Supra note 13, at 23–24. 
70 Id. at 24. 
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that protected civilians, few extant records examine the issue more closely.71  Starting in 

the late thirteenth century or the early fourteenth century, however, issues of jus in bello 

began to crop up in varying, but significant amounts. Why this turn toward an unexplored 

topic took place remains a matter for speculation. Perhaps increasing commercial ties 

between nascent European states (still feudal kingdoms) increased feelings of humanity 

and goodwill between rival peoples, subsequently inspiring fraternal feelings of unity at 

least in their opposition to the Ottoman Turks.72 Perhaps the popularization of the 

printing press, and a hearkening to Greek-inspired humanism, stimulated new, more 

humane, and more easily spread strains of thinking about warfare.73 Whatever the cause, 

a seemingly more restrained idea of just war began to emerge in later centuries. Though 

scholars have often pointed to Hugo Grotius as the author of international legal theory, 

the shift toward a nuanced, international jus in bello came in the form of the Salamanca 

School, and its founder Francisco de Vitoria.  

 

A. FRANCISCO DE VITORIA AND THE SALAMANCA SCHOOL 
 

Francisco de Vitoria, a Dominican preacher, provides a stand-in for the scholarly 

development of the Salamanca School, credited with early development of international 

                                                
71 The above-mentioned Peace and Truth of God movement, as well as the knightly 
concepts of chivalry, certainly provide bright spots in warring conduct.  
72 Cf. JOHN WESTLAKE, CHAPTER ON THE PRINCIPLES OF INTERNATIONAL LAW 54 (1894) 
(describing Europe’s feudal kingdoms at their point of disintegration).  
73 See Rome Reborn: The Vatican Library and Renaissance Culture, LIBRARY OF 
CONGRESS, https://www.loc.gov/exhibits/vatican/humanism.html (detailing the revival of 
humanism’s relationship to a revival of ancient Greek and Latin works).  
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law.74 De Vitoria himself has been called, along with Grotius, the “Father of International 

Law,” or the “Founder of the Modern Law of Nations.”75 The roots of de Vitoria’s 

approach to jus in bello stem from his discussions with Bartolomé de las Casas, who took 

part in Diego Velasquez’s colonizing expedition to Cuba in 1511–12.”76 Distressed by 

the maltreatment of Native Americans, he came to de Vitoria with tales of Americans 

being deprived of rights that “the Europeans themselves claimed and exercised,” and he 

“made it his life mission to plead the cause of the oppressed, both in Spain and in the 

Spanish settlements of the New World.”77 Among his many works, de Vitoria wrote a 

particularly influential (in theoretical if not real terms) and rigorously legalistic argument 

for fair treatment of native peoples in a lengthy treatise called, most commonly, De Indis 

et de jure belli, a three-volume exploration of the topic that is contained in his 

Relectiones.78 

 De Vitoria refined the jus ad bellum component of just war that was set forth in its 

original form by Augustine and his predecessors. As a first step, he argued that war is not 

                                                
74 Note that Suarez, the second most well known adherent of the Salamanca School, has 
been hailed in similar circles as the “Founder of the Modern Philosophy of Law.”  
75 E.g. JAMES BROWN SCOTT, THE CATHOLIC CONCEPTION OF INTERNATIONAL LAW 
(1934).  
76 Id. at v.  
77 Id.  
78 FRANCISCO DE VITORIA, DE INDIS DE JURE BELLI (1532) [hereinafter DE VITORIA, DE 
INDIS], available at https://en.wikisource.org/wiki/De_Indis_De_Jure_Belli (using 
unpaginated source). De Vitoria drew heavily on both Christian and classical sources 
(such as Cicero) in the style of St. Augustine.  
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prohibited, though Matthew 5 and Romans 12 appear upon first blush to discourage it.79 

He relies on St. Augustine for this general observation,80 though the Gospel clearly 

contemplated soldiering and warfare as well.81  War must be just, which embraces 

defensive, retributive wars, and wars to redress certain wrongs.82 Not only must a war be 

just in its intention, but belligerents are enjoined to exhaust every option before 

undertaking violence—only as a last resort may war begin.83 In a stark departure from St. 

Augustine who absolved the soldiers and citizens of participating in unjust warfare,84 de 

Vitoria posited that though governing authorities must declare war for it to be legitimate 

and just, by the same token, not all wars declared by rulers are just ipso facto—people 

may depose a government waging an unjust war.85 Individual subjects besides the king, 

then, come into clearer focus as moral actors: an individual’s participation in unjust wars, 

he implies, indicates moral liability for their campaign. Further, war must be 

proportionate—going any further, he writes, would be unjust.86 

                                                
79 Id. ch. 3. De Vitoria noted that Catholics are “fairly in accord” on this matter, “yet 
Luther, who left naught uncontaminated, denies that Christians may take up arms even 
against the Turks.” Id..  
80 Id. (quoting Augustine, “if Christian doctrine condemned war altogether, those 
looking for counsels of salvation in the Gospel would be told to throw away their arms 
and give up soldiering all together”).   
81 Matthew 8:5–13. Jesus exclaims over the faith of the a Roman centurion. 
82 Id.  
83 Id.  
84 Id.  
85 De Vitoria, De Indis, supra note 79, ch. 3.  
86 Id. 
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 De Vitoria sums up his approach to jus in bello, regarding Native Americans in 

particular, but also all others (Christian or not), with three canons: (1) assuming that the 

ruler has authority to make war, it still must be avoided if at all possible; (2) war must not 

be used to “ruin” the people on the opposing side, but to obtain or defend the rights of 

one’s country; and (3) victory must be utilized with moderation and humility, with the 

victorious king sitting in judgment meting out appropriate, proportionate punishment.87 

These three canons summarize, rather simplistically, a larger array of jus in bello 

concepts. 

 He then turns to whether, if a war is just, a “belligerent may do everything 

requisite to obtain peace and security,” and if “it is lawful to employe all appropriate 

measures against enemies.”88 In other words, he looks to the conduct in warfare as well 

as its motivation. After rhetorically proposing the argument that any action is justifiable if 

the cause is just, he then rebuffs this position entirely. First, he notes that if the individual 

soldier is “convinced of the injustice of a war,” he should abstain from service, as “no 

one can authorize the killing of an innocent person.”89 If this statement applies to the 

unlawful execution of citizens at a king’s command,90 as it surely does, he reasons, so too 

does it apply to aliens (i.e., non-citizens such as Native Americans).91 The “deliberate 

                                                
87 Id.  
88 Id.   
89 Id.  
90 Id. (referencing Romans 1:32, “Who knowing the judgment of God, that they which 
commit such things are worthy of death, not only do the same, but have pleasure in them 
that do them”). 
91 De Vitoria, De Indis, supra note 79, ch. 3.  
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slaughter” of innocents, he continues, is “never lawful in itself.”92 For this conclusion, he 

draws from Exodus 23, commanding believers that “The innocent and righteous slay thou 

not.”93 He continues on from this premise: 

Second, the basis of a just war is a wrong done, as has been shown above. But 
wrong is not done by an innocent person. Therefore war may not be employed 
against him. Thirdly, it is not lawful within a State to punish the innocent for the 
wrongdoing of the guilty. Therefore this is not lawful among enemies. Fourthly, 
were this not so, a war would be just on both sides, although there was no 
ignorance, a thing which, as has been shown, is impossible. And the consequence 
is manifest, because it is certain that innocent folk may defend themselves against 
any who try to kill them. And all this is confirmed by Deuteronomy, ch. 20, where 
the Sons of Israel were ordered to take a certain city by force and to slay every 
one except women and little ones.94 

 
Having satisfied himself on this point, he says that it “follows” that “even in war with the 

Turks it is not allowable to kill children” or women due to their innocence.95 This attitude 

is particularly remarkable with regard to the Turks (meant to denote Muslims more 

generally), as across the European continent, the sixteenth century saw a surge in 

inquisitions aimed not only at Jews but Muslims as well.96 He extended this presumption 

of innocence to major categories of non-military folk: the peaceable civilian population, 

harmless agricultural folk, foreigners or guests in enemy territory, as well as clerics and 

religious orders.97 

                                                
92 Id.  
93 Id. (referencing Exodus 23:7). 
94 Id. 
95 Id.  
96 See generally CARLO GINZBURG, THE CHEESE AND THE WORMS: THE COSMOS OF A 
SIXTEENTH-CENTURY MILLER (1976). 
97 DE VITORIA, DE INDIS, supra note 79, ch. 3. 
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 However, innocent folk could both lose their protected status, and, when 

expediency demanded it, could be lawfully killed. For example, he did allow exceptions 

for targeting those in these groups that participated, as individuals, in the fighting. 

Though innocence was presumed, the presumption could be rebutted by actual 

participation in the war itself—a fine point, though he did not add a temporal element to 

describe whether participation meant more generally organization and sympathy or rather 

the at-the-moment participation in combat.98 Further, he acknowledged the reality that 

collateral damage was sometimes unavoidable when a city or fortress was stormed.99 

However, the benefits of military actions that would surely result in the loss of innocent 

life must be weighed carefully against the extent of the carnage: “[N]amely, the 

obligation to see that greater evils do not arise out of the war than the war would avert. 

For if little effect upon the ultimate issue of the war is to be expected from the storming 

of a fortress … wherein are many innocent folk, it would not be right … to slay the many 

innocent by the use of fire or engines of war or other means likely to overwhelm 

indifferently both innocent and guilty.”100 Presumably, for this reason, he rejected the 

practice of sacking cities.101 In de Vitoria, and the school of thought he launched, 

Western philosophy of warfare departed dramatically from almost no consideration of jus 

in bello to a keen, human awareness of human suffering. This is not to say that de 

Vitoria’s theory dictated practice—the conquest of the Americas, for example, involved 

                                                
98 Id.  
99 Id.  
100 Id.  
101 Id.  
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incredible inhumanity toward indigenous Americans. However, his theory advanced a 

fresh divide between soldiers and civilians. 

 

B. MARTIN LUTHER AND THE PROTESTANT REFORMATION 
 

Though highly influential, the differing of opinions across Europe (and the lack of 

a coherent, progressive movement toward jus in bello) is demonstrated by a brief study of 

the works of Martin Luther. Luther is widely hailed as the spark that ignited 

Protestantism throughout Europe, and he wrote passionately on a variety of topics beyond 

just his ninety-five theses.102 Historians frequently compare Martin Luther’s views on 

warfare to those of Augustine, as well as Aquinas; however, there were definite 

differences in his theory.103 While Augustine permitted armed force in some 

circumstances, Luther’s permission to fight was much more limited.  He wrote in his 

Explanation of the Ninety-five Theses that “to fight against the Turk was the same as 

resisting God, who visits our sin upon us with this rod.”104 The context for this somewhat 

radical statement is peculiar: as in the 1520s, Ottoman Turks had “consolidated power up 

to the Danube and posed a significant threat to central Europe.”105 The year 1520 itself 

saw the capture of Belgrade, and 1526, the round defeat of King Louis II of Hungary at 

                                                
102 Luther famously nailed his 95 Theses on the door of the Wittenburg church in 1517. 
LUTHER’S LIVES: TWO CONTEMPORARY ACCOUNTS OF MARTIN LUTHER 60 (Elizabeth 
Vandiver, Ralph Keen & Thomas D. Frazel eds., trans., 2002).  
103 Corey, supra note 20, at 306. 
104 Id. at 307; MARTIN LUTHER, EXPLANATION OF THE NINETY-FIVE THESES (available at 
http://www.oocities.org/united_in_christ_3in1/95explained.pdf). . 
105 Corey, supra note 20, at 307.   
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the battle of Mohacs.106 Luther clarified his stance on the advance of the Turks, noting 

that they could be legitimately fought, but not in a way, like the Crusades, which operated 

under the banner of Christianity.107 However, he did break “decisively” from Gratian’s 

approach, publicly burning the Decretum and denouncing the idea that the church (as 

opposed to the state) had powers to use military force if the faith was deemed under 

threat.108 

 Martin Luther gave jus in bello considerations “scant mention.”109  He does say 

that, in warfare, soldiers should “beware of sins and of violating women and maidens,”110 

though this gives little hint at his feelings toward civilian protection more generally. 

However, there are a few signposts. In his diatribe Against the Robbing and Murdering 

Hordes of Peasants, in which Luther rails against rebellious peasants inspired by his 

message of breaking with the establishment,111 Luther takes a very aggressive stance. He 

calls for their decimation and declares that he “will not oppose a ruler who, even though 

he does not tolerate the Gospel, will smite and punish these peasants without offering to 

submit the case to judgment.”112 Thus, those that disturb the order deserve the full and 

unmitigated wrath of the rulers. In Luther’s words, as far as unruly subjects are 

                                                
106 Id. at 317.  
107 Id. at 218. 
108 Id. at 318.  
109 Id. at 321–22. 
110 Id. 
111 MARTIN LUTHER, AGAINST THE ROBBING AND MURDERING HORDES OF PEASANTS 
(1525) (available at 
http://zimmer.csufresno.edu/~mariterel/against_the_robbing_and_murderin.htm).  
112 Id.  
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concerned, “it is the time of the sword, not the day of grace.”113 Luther ultimately seems 

to lack a coherent doctrine on warfare more generally. The next influential scholar, 

Grotius, had a much more cohesive approach. 

 

C. HUGO GROTIUS—DE JURE BELLI AC PACIS 
 

The place of Hugo Grotius in the pantheon of Western legal thinkers cannot be 

overstated. His signature 1625 work, De jure belli ac pacis libri tres, or On the Law of 

War and Peace in Three Books, present a detailed, dialectical style of identifying and 

unraveling the deep issues of nascent international law by mining centuries of Christian 

theology and legal theory.114 In one scholar’s words, the “abiding image of Grotius the 

man remains that of an intellectual escape artist, famous for getting out of many a tight 

spot by relying on a great number of books.”115 Despite his appeal to and thorough 

examination of tradition, Grotius’ conclusions, like Martin Luther and de Vitoria, 

diverged significantly from traditional theories/doctrines of jus ad bellum and jus in 

bello.  

 At first glance, Grotius seems to present a step away from the tempered rhetoric 

of de Vitoria. When the war is just, he says, “all Manner of Violence and Force, and 

whatever is a Means necessary to execute that Punishment [is permissible] … provided 

that [these menas] exceed not the Bounds of Equity, but bear a Proportion to the Offence 

                                                
113 Id.  
114 See generally GROTIUS, DE JURE BELLI, supra note 11.  
115 Karma Nabulsi, An Ideology of War, Not Peace: Jus in Bello and the Grotian 
Tradition of War, 4 J. POLIT. IDEOLOGIES 13, 14 (1999).  
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committed.”116 In other words, though the ends justify the means, the means must be 

proportional—a requirement that mitigates the rhetoric.117 For him, proportionality 

considerations exclude several classes of non-fighting civilians for varied reasons. It 

would neither be proportional, nor justifiable, to kill those who he deems “innocent” of 

the fighting. For example, according to the Civil Law of Nations,” Grotius says, both 

women and children are protected; also, too, are scholars and those who attend fairs. 

Children are excused due to their “Tender Age” because, in their youth they “as yet 

understands … the Difference of Things.”118 This is a nuanced justification—children are 

not to be killed solely because they do not cause a threat; rather, their understanding and 

intentions have not developed such that they can choose either good or evil as their path. 

Thus, even if armed, children may never be killed. 

Women may not be killed specifically because of their sex,119 nor may captives 

nor old men should be targeted.120 There may be an argument, even, that Grotius is 

advocating sparing every non-combatant who does not take up arms—he approvingly 

quotes Alexander in Curtius, who declared that “[h]e must be in arms that I take for an 

Enemy.”121 Further, he also exempts, specifically, scholars, those burying the dead, 

                                                
116 Grotius, De Jure, supra note 11, III.II.3 at 7.  
117 Id.  
118 Id. III.IX.1 at 98 (quoting Seneca, “Can any one be angry with Children, hose Age as 
yet understands not the Difference of Things?”).  
119 Id.  
120 Id. III.IX.3 at 99 (citing Alexander).  
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captives, merchants, and husbandmen,122 all of whom cannot, or generally do not, engage 

in military service. And if they should do so? Unlike children, women may be lawfully 

attacked if “they have committee some Crime, which deserves a particular Punishment, 

or have usurped the Offices of Men.”123 Grotius does not elaborate as to whether the 

other categories of civilians may be targeted should they fight; however, because he 

singles out the non-targeting of children as a non-derogable obligation (one unable to be 

abridged), they might comprise the only category so protected. However, an innocent 

person, including by his count farmers, women, and children may be killed if the 

necessity absolutely demands it: “We must take all possible Care that the Innocent be not, 

tho’ against our Intention, kill’d.”124 His emphasis on the protecting innocents even from 

unintentional killing represents a major shift from the scholarly work thus far examined; 

not only may innocents not be killed intentionally, but militaries are tasked with taking 

active precautions to prevent harm. “As to persons who are killed accidentally, and not on 

purpose,” he says, “we must not attempt any Thing which may prove the Destruction of 

Innocents, unless for some extraordinary Reasons, and for the Safety of many.”125 

Grotius’ theories of jus in bello seem similar—if better sourced—to those of de Vitoria, 

and they provide the gold standard of just war theory for several centuries.  

 

                                                
122 Id. at III.XI.1 at 100. “Husbandmen” are farmers. 
123 Id. III.IX.3 at 99. What kinds of “offices” women might take, Grotius does not 
detail—however, it may be that he means to refer to military positions. 
124 Id. III.VIII at 97–98. 
125 Id. This sentiment gestures at much later humanitarian thought, the idea that states 
have a “Responsibility to Protect” innocent civilians. 
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D. WARS AND PEACE THROUGH THE NINETEENTH CENTURY 
 

In 1648, European princedoms and kingdoms concluded a series of peace 

agreements to stop the Catholic-Protestant violence in both the Thirty Years’ and Eighty 

Years’ Wars in, respectively, the Holy Roman Empire and between Spain and the Dutch 

Republic.126 Sources often cite these treaties, collectively referred to as the Peace of 

Westphalia, as a launching point for the modern law of nations.127 The “raison d’etre” of 

this new order, according to Bouzenita, includes: (1) voluntary (i.e., consent-based), 

sovereign-based participation; (2) normative acceptance of customary law (i.e., pacta 

sunt servanda); and (3) the idea of natural law.128 The respect between sovereign states as 

sovereign, as opposed to merely aligned with a particular religious bloc, created some 

basis of secularized, if not secular, bonds between European nations.129 Of course, it must 

be stipulated, and not downplayed, that this sort of sovereign respect was due nearly 

exclusively to other European, Christian nations, thus represented by no means an 

“international” law in the modern sense of the word—merely a suggestion of 

foreshadowing of it. Neither is it necessarily precise to say that at Westphalia, Western 

“[i]nternational law was born.”130 Indeed, Croxton argues, instead, that the Peace of 

                                                
126 Anke Iman Bouzenita, The Siyar—An Islamic Law of Nations?, 35 ASIAN J. SOCIAL 
SCIENCE 19, 26 (2007).,  
127 See generally, e.g., Bouzenita, supra note 125;  WESTLAKE, supra note 71. 
128 Bouzenita, supra note 1125, at 26. 
129 WESTLAKE, supra note 71, at 56.  
130 Id. at 59. 
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Westphalia was merely a concrete demarcation of the reality already extant between 

states—a “culmination” of previous events, but not a historical turning point itself.131 

Indeed, though international law was “born,” there was as of yet no definitive 

answer as to what role jus in bello could play in this reorganized jus gentium; (the law of 

nations) no answers were provided at Westphalia for the conduct of troops in the Thirty 

Years’ War immediately preceding it, which was described as “a yardstick by which to 

measure the destructiveness of later conflict.”132 As Charles Esdaile remarked of the 

French in the Peninsular War, they “fell on the peninsula like wolves.”133 French troops 

“committed atrocities against civilians and razed villages, towns, churches an monasteries 

to the ground, looting as they did.”134 The Duke of Wellington reviled the evil of the 

French in neglecting to distinguish between civilians and combatants, pining for a time 

before the French Revolution, a time of greater gentility.135 This was a short-sighted 

criticism, given that the Thirty Years’ War occurred merely a century and a half before 

that in the mid seventeenth century. 

The case of the English Civil War, conducted from 1642–51, persuasively 

identifies the discrepancy between the theory of jus in bello and actual military practice 

                                                
131 Derek Croxton, The Peace of Westphalia of 1648 and the Origins of Sovereignty, 21 
INT’L HIST. REV. 569, 569–70 (1999).  
132 Peter. H. Wilson, Was the Thirty Years War a Total War, in CIVILIANS AND WAR IN 
EUROPE 1615–1815 (Erica Charters, Eve Rosenhaft & Hannah Smith eds., 2012) (e-
book). 
133 Charles Esdaile, Plunder on the Peninsula: British Soldiers and Local Civilians 
during the Peninsular War, in CIVILIANS, supra note 131. 
134 Id.  
135 The violence of the levee en masse during the French Revolution of 1793 is 
legendary. Id.  
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and theory with regard to civilians and targeting.136 The Puritans were men seeking “holy 

Warre,”137 and their devotion and zeal allowed for a range of less and more permissive 

violence. For example, William Ames believe that “war ought to be ‘managed’ in such a 

way that ‘the innocent may bee as little damnified as possible,’” insisting on non-violence 

toward children, women, or “any other quiet men.”138 Still, his voice was vociferously 

counterpointed by the likes of Alexander Leighton and William Gouge, who argued, 

along with Thomas Barnes, that wars should be fought without compassion and restraint, 

alluding to 1 Samuel 15:3, in which God calls for the extermination, in Amalek, of “man 

and woman, child and infant, ox and sheep, camel and donkey.”139   

For this return to Crusade-era zeal, most of the authors espousing regressive jus in 

bello also turned explicitly to Deuteronomy 20:1, the central Old Testament passage 

engaging the topic of war-time conduct.140 In battles outside of Israel, Israelites were 

commanded to spare women, children, and livestock; however, in battles against 

recalcitrant cities within Israel, extermination was required.141 For scholars in the midst 

of a civil war, then, the no-hold-bars approach as appealing for both eschatological and 

practical purposes: the combatants were fighting for the salvation of their country. This 

regression to more violent means in domestic contexts seems counterintuitive: why 

                                                
136 For further discussion, see generally, Larson, supra note 64. 
137 Id. at 9 (quoting Alexander Leighton).   
138 Id.  
139 Id.; 1 Samuel 15:3; see generally WILLIAM GOUGE, GODS THREE ARROWS: PLAGUE, 
FAMINE, SWORD (THIRD TREATISE—THE CHURCH’S CONQUEST OVER THE SWORD) (1631).  
140 Deuteronomy 20:1.  
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should one visit such cruelties on communities and peoples one knows best, while 

sparing enemy fighters? It seems clear, reflecting on these developments, that the 

preference for sovereign control and the stability of the state continued to preclude the 

full exercise international humanitarian law in civil wars and rebellions through the 

present. 

III. Conclusion  

The foregoing examination illuminates several key points about just war, jus in 

bello, and targeting and protection rules for civilians. First, there is a discernable, if 

blurry, difference between the trajectories by which jus ad bellum and jus in bello 

developed. Jus ad bellum notions of legitimate authority and the permissibility of war in 

specific situations developed, though occasionally haltingly, in a somewhat organic 

continuous movement. Grotian continued to quote Ciciero twelve centuries after 

Augustine. After close examination, however, the wholesale inclusion of jus in bello as 

an integral part and parcel of the just war tradition appears to have little justification. 

Vague references to “mercy” or cursory protective rules suggest that authors were not 

grappling deeply with notions of the consequences resulting from one being a civilian as 

opposed to a soldier. Though traditions extolled the knight’s virtues as a fighter for 

Christ, less time was initially devoted to the ramifications of being a civilian in 

wartime.142 The impression is of a punctuated, disjointed understanding of the limits of 

war that began gathering force after the breakthroughs of the Salamanca School. Possible 

                                                
142 As evidenced, perhaps, by the bloodshed during the Crusades, both inside and 
outside of Europe. 
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reasons for the peppered resurgence of these traditions may stem from the possibility that 

such traditions were so engrained that they needed little written elaboration; however, it 

is also possible that points of contact with other cultures and knowledge bases, 

particularly Islamic ones, contributed to the flowering of jus in bello concepts at 

interspersed intervals in early Christian-based, western law. This possibility will be 

explored in further depth in the fourth chapter.143  

  

                                                
143 Infra Part IV. 
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CHAPTER III. PRE-MODERN DEVELOPMENT OF SIYAR: 
INTRINSIC AND CONTRACTUAL PROTECTIONS FOR 

CIVILIANS 

 
 

There are two military expeditions. There is one military expedition in which 
valuables are spent, things are made easy for a fellow, the authorities are obeyed, 
and corruption is avoided. That military expedition is all good. There is a military 
expedition in which valuables are not spent, things are not made easy, the 
authorities are not obeyed, and corruption is not avoided. The one who fights in 
that military expedition does not return with reward.144 
 

          Since the time of the Prophet Muhammad, soldiers were expected to follow 

specified rules and fulfill specified duties—some sacred and some mundane. This chapter 

explores these rules through the lens of siyar, the classical Islamic jurisprudential branch 

detailing the regulations both of when warfare was permissible (or even encouraged) and 

of what was permissible in warfare.  Crucially, I will survey the rules governing the 

safety and security of civilians living in enemy lands. After a comprehensive survey of 

the rules that regulate warfare, this chapter will conclude that an individual fighter’s 

relationships with his commander, the state, and his enemy, existing as it did in an 

intertwined web of religious and social obligation, resulted in the need for special 

juridical attention to be paid to preserving the lives of civilians. This network of soldierly 

loyalties to commander, to state, and ultimately to God, ensured that wars were not only 

fought for what jurists considered to be moral intentions (i.e., the protection of the 
                                                
144 Malik ibn Anas, Exhortations to Jihad: Passages on Jihad and Martyrdom from 
Malik’s Al-Muwatta, in JIHAD IN CLASSICAL AND MODERN ISLAM 26 (Rudolph Peters, ed. 
1996) [hereinafter PETERS, JIHAD].  
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ummah) but also fought by moral means.  Through fiqh, the theoretical goals of fighters 

and the ummah were harmonized: the jurisprudence envisions the soldier as a bold, 

glorious—and highly regulated—servant of both God and his community. 

          This study will pay special attention to—but not exclusively draw from—the works 

of three classical jurists: Muhammad ibn al-Hasan al-Shaybani, Abu al-Walid 

Muhammad ibn Ahmad ibn Rushd, and Ahmad ibn Taymiyya.145 Between them, they 

present comprehensive coverage of all of the four major Sunni schools of jurisprudence, 

also known as madhabs: Hanafi, Hanbali, Maliki, and Shafi’i.146 These scholars have 

inadvertently become the focus of this chapter because their work represents a large 

range, temporally, of the classical Islamic period.147 Further, each of them is well known 

in Islamic literature for his doctrine on armed conflict. Al-Shaybani’s  al-Siyar al-

Saghir148 is especially important as it was foundational to Islamic law; al-Shaybani was a 

pupil of both Abu Hanifa and another preeminent siyar scholar, Abu Yusuf.149 As such, 

al-Siyar represents most strongly the Hanafi school. As an added mark of significance, 

al-Shaybani advised and maintained a close relationship with Harun al-Rashid, the 

celebrated fifth caliph of the Abbasid dynasty.150 Ibn Rushd, on the other hand, was born 

                                                
145 Henceforth referred to as al-Shaybani, Ibn Rushd, and Ibn Taymiyya, respectively. 
146 So named for their founders, Abu Hanifa, Ahmad ibn Hanbal, Malik ibn Anas, and 
al-Shafi’i.  
147 Al-Shaybani was born in 750, Ibn Rushd in 1126, and Ibn Taymiyya in 1263. 
148 Literally meaning “the small book of international law.” 
149 Muhammad ibn al-Hasan al-Shaybani, Al-Siyar al-Saghir, in THE ISLAMIC LAW OF 
NATIONS: SHAYBANI’S SIYAR 25 (ed. and trans. Majid Khadduri). 
150 Id. at viii. 
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in Islamic Spain—al-Andalus—to a prominent family of Maliki jurists and scholars.151 In 

the work surveyed here, al-Bidayat al-Mujtahid,152 he meticulously details and analyzes 

the outlooks of each school of thought—while/although Maliki himself, his presentation 

is remarkably unbiased. Ibn Taymiyya was a Syrian Hanbali jurist, described by Rudolph 

Peters as an intransigent fundamentalist; he himself participated in several military 

expeditions, which lends special legitimacy to his descriptions of the soldier and the laws 

of war.153 This chapter will draw from his work al-Siyasa al-Shar’iyya fi Islah al-Ra‘i wa 

al-Ra‘iyya. 

          The chapter will proceed by explaining the meaning of siyar and one of its 

subcategories—jihad. I will consider the theoretical underpinnings of jihad literature and 

examine the circumstances under which warfare might legitimately be called jihad. I will 

also make a brief historical note of the role of armies in early Islam. Next, the focus will 

shift to a review of several regulations that were intended to constrain the violence in 

warfare to the permissible bounds of jihad, including regulations concerning weapons, 

property and environmental destruction, prisoners of war, suicide attacks, and the 

mutilation of enemy bodies. The chapter will then turn to its focal point: an exploration of 

the rules governing who may not be killed or harmed, as well as when and why violence 

may be exercised or must be withheld with regard to these protected persons. I will 

                                                
151 MAJID FAKHRY, AVERROES (IBN RUSHD): HIS LIFE, WORKS AND INFLUENCE ch. 1 
(2001), available as electronic book.  
152 Often translated as “the distinguished jurist’s primer,” but literally meaning “the 
beginning of the legal scholar.” 
153 Taqi al-Din Ahmad Ibn Taymiyya, The Religious and Moral Doctrine of Jihad: Ibn 
Taymiyya on Jihad, in PETERS, JIHAD, supra note 143, at 43. 
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question whether it is possible to discern categorical protected classes or whether such 

protection was mostly interstitial. This particular set of regulations, due to the 

disagreements between the sources, as well as to the nuanced justifications for the laws, 

exemplify the complex religious and practical process surrounding juristic lawmaking. 

For ease of comparison with Western Christian law, this chapter is provisionally divided 

into when warfare may be commenced and what conduct is allowable after 

commencement. In other words, I have loosely divided my review of jihad law into 

categories reflecting a kind of Islamic jus ad bellum and jus in bello. However, it is worth 

noting that in Islamic jurisprudence, these two categories are interwoven and 

interdependent—neither could exist without the other. Discussions in Chapter Four will 

critically reflect on this choice of division. 

          As with Chapter Two, I do not describe here in significant detail are the majority of 

historical interactions between Muslim armies and society or the records of those 

interactions, as they are beyond the scope of this study. A review of the basic features of 

warfare, however, is warranted. In this time period, fighting men composed an army with 

defined hierarchy. Even in the earliest Islamic period—the conquests—“Muslim troops 

were definitely an army, not a tribal migration.”154 Caliphs exercised a “considerable 

degree of control over the armies” from the early period onward.155 The caliphs’ role, at 

least in the early Islamic period, further solidified the overlap of military and religious 

                                                
154 HUGH KENNEDY, THE ARMIES OF THE CALIPHS: MILITARY AND SOCIETY IN THE 
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legitimacy: they saw themselves as “God’s direct agents in the mission to implement His 

statutes, commands, and laws.”156 As for the army, there is evidence of early 

professionalization and quasi-civilian control: caliphs replaced the conquering emirs 

(generals) by caliphs with men more loyal to them.157 Armies were paid regular salaries 

organized and distributed at the municipal level.158  Of course, these features developed 

over time and developed differently in different caliphates.159 

 

I. Siyar and Jihad—The Jurists’ Views of the Role of War 
 
          The classical jurists wrote about warfare from the theoretical perspective that there 

was only one legitimate Islamic state and, by extension, only one legitimate leader.160 

This was not a nation-state in the modern sense: recall that scholars of political 

development broadly hold that the development of concepts of sovereignty as well as 

multilateral respect for national borders crystallized when the peace of Westphalia was 

negotiated to end the Thirty Years War in 1648.161 Arguably, however, what the Islamic 

jurists refer to in their scholarship does seem to suggest some contours of a de facto 

                                                
156 WAEL B. HALLAQ, THE ORIGINS AND EVOLUTION OF ISLAMIC LAW 43 (2005) 
157 Id.  
158 Id. ch. 3. 
159 In the earliest military conquests, the “Muslim army consisted aof tribal nomads and 
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princes. See supra text accompanying notes 28–33. 
161 Derek Croxton, The Peace of Westphalia of 1648 and the Origins of Sovereignty, 21 
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sovereign state, though “few statesmen”—even in Europe—“had anything like the 

modern conception of sovereign equality as the founding notion of the international 

system.”162 In the earliest iterations of the caliphate system, there existed exclusive 

judicial jurisdiction within Muslim territories, a supreme leader, and a uniform system of 

judicial institutions, trade, and currency, lending support to the contention that a 

caliphate, in its ideal form, would share some resemblances to the modern nation-state.163 

Functioning as both legislator and executive, the imam or caliph—the spiritual and 

political leader of the Islamic world—was charged with the protection, from both internal 

threats and foreign incursions, of Muslim and non-Muslim civilians in Islamic 

territory.164 The Islamic ummah, or community, was intended to be one and indivisible—

a harmonious totality free of internal divisions and strife.165  According to classical jurists 

(and indeed jurists today), Islam was “not merely a set of religious ideas and practices but 

also a political community.”166  

          The historical development of Islam and Islamic politics complicate this picture 

substantially. Though this hypothetically unified Islamic world shaped juridical thinking 

well into the high medieval period, fractures appeared a few hundred years after the death 

                                                
162 Croxton, supra note 160, at 570. Croxton argues that, contrary to popular narratives, 
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of Muhammad. Khadduri divides the development of the concept of the ummah into six 

major stages: (1) city-state, 622-32; (2) imperial, 632-750; (3) universal, 750-900; (4) 

“decentralization,” 900-1500; (5) “fragmentation,” 1500-1918; and (6) national, 1918 

through the present.167 In truth, however, a true united Islamic empire faltered by 750, 

when the Ummayad Empire fell to the Abbasid and the Ummayad family fled to al-

Andalus to establish a separate caliphate based in Córdoba.168 

          Still, the jurists were united in their understanding if not of what constituted the 

state writ large, then of the obligations of its citizens in times of war. As Muslims, armed 

struggle constituted a necessary part of maintaining the ummah—a sacred obligation of 

the faithful to battle persecution and hasten the supremacy of the religion, if not the state, 

over the world.169 Thus the ummah was not conceived as exactly congruent to what 

modern scholars might consider a nation-state. More accurate would be to call it a widely 

dispersed nation with certain sacred national duties identified both with physical self-

defense as well as religious obligation. Much like the Crusaders, religious conviction was 

deeply connected to the conduct of war and—in turn—the relationship of faithful foot 

soldiers to state authority, which combined the Godly and mundane into the office of one 

person: the caliph or imam. It is this combination of religious and political duty that 

flavored the interactions and roles of both society at large as well as the military. The 

jurisprudence of siyar, then, combined with the need for jihad to be strictly regulated by 
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shari’a explains both the direction and evolution of all the laws of war—and in 

particular, the treatment and protection of civilians.  

 

A. ORIGINS OF SIYAR 
 
          The distinction between the parent legal discourse—siyar—and its major 

concern—jihad—is difficult to parse. Jihad and siyar have long been considered to cover 

principally the same topics, though siyar is often translated as the Muslim law of 

nations,170 while jihad refers more specifically to body of law directing the time and 

manner of warfare.171 Siyar is the Arabic plural of  sira, derived from a root Arabic word 

meaning “to move.”172 In Islamic science, sirah refers to the biography of Prophet 

Muhammad, including his personal history (as distinguished from the Sunnah, which 

refers to specific sayings collected as ahadith (sing. hadith) as well as religiously 

significant actions).173 Part of the sirah details the Prophet’s military campaigns in some 

detail, and literature examining war and peacemaking as a distinct branch of sirah 

                                                
170 This translation is particularly problematic because it encourages Western readers to 
equate this branch of shari’a with modern international law. Without careful reference to 
each law system on its own terms—including the blend of both classical siyar and 
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172 ARABIC-ENGLISH DICTIONARY: THE HANS WEHR DICTIONARY OF MODERN WRITTEN 
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emerged in the first century of Islam.174 Early collections of such literature included those 

of Ibn Ishaq, Al-Waqidi, and al-Tabari.175 The historical siyar became differentiated from 

the legal term of art within two centuries; the latter sought to elaborate and systematize 

the way the Prophet dealt with non-Muslim states and individuals in both war and 

peacetime.176 Thus, “[a]t the very outset, the law of war, the jihad, became the chief 

preoccupation of jurists.”177 

 

B. JIHAD 
 
          As the literature developed, scholars elaborated a complex worldview that 

informed the norms and goals of Islamic interactions with non-Islamic actors. The 

classical doctrine divided the world into two or more categories that determined the kinds 

of intercourse soldiers and civilians alike were intended to have with each realm, 

“comparable to that of the classical Roman division between Romans and barbarians.”178 

Dar al-Islam, literally the home of Islam, constituted all the realms over which an Islamic 

                                                
174 This literature was referred to as al-Maghazi [“the campaigns”]. Other early names 
for the literature included aman, qismah al-ghanima, hudnah, and jizya. AL-DAWOODY, 
supra note 169, at 108– 09. Some scholars use the term al-maghazi to refer to Prophet 
Muhammad’s final ten years of life, during which the five major battles of Badr, Uhud, 
Khandaq, Mecca, and Hunayn were fought (as well as numerous raids against the 
Bedouin, attacks on the Byzantines, and attacks on Jewish tribes). DAVID COOK, 
UNDERSTANDING JIHAD 7 (2005). 
175 Bouzenita, supra note 125, at 21. 
176 Id.  
177 Al-Shaybani, supra note 149, at 5.  
178 Mohamed Elewa Badar, Ius in Bello under Islamic International Law, 13 INT’L 
CRIM. L. REV. 592, 601 (2013).  
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government presided and Islamic law prevailed.179 Muslims enjoyed “full rights of 

citizenship,” while adherents of protected Abrahamic religions—comprised of Jews, 

Christians, and, variably, Zoroastrians and Magians—enjoyed the full protection of the 

imam or caliph in their claim to the security of their person, but only partial civil rights; 

these dhimmis or ahl al-kitab (People of the Book) paid a poll-tax, jizya, to the Islamic 

government in exchange for the aforesaid protection.180 Outside of Dar al-Islam lay, 

traditionally, Dar al-Harb, or the home of war.181 Dar al-Harb was a jurist-made creation 

that, unlike Dar al-Islam, did not appear in the Qur’an or the Sunnah. These realms 

existed in a “state of nature” and their subjects “lacked legal competence to enter into 

intercourse with Islam on the basis of equality and reciprocity.”182 Shafi’i jurists devised 

a third division called either Dar al-Sulh (the home of peaceful arrangement) or Dar al-

‘Ahd (the home of covenant or contracting).183 The majority of jurists, particularly those 

in the Hanafi school, did not—in earlier times—recognize the third division; according to 

them, territories whose people made treaties and arrangements with Muslims belonged 

                                                
179 Al-Shaybani, supra note 149, at 12. This realm was also known as Dar as-Salaam, or 
“home of peace,” referenced in the Qur’an in verses 10:25 and 6:127. Surat Yunus, 10:25, 
reads, in translation, “And Allah invites to the Home of Peace and guides whom He wills 
to a straight path.” Qur’an 10:25.  
180 Al-Shaybani, supra note 149, at 12. It should be noted that only certain categories of 
dhimmi were obligated to pay jizyah. Men of “sound mental disposition and maturity,” 
who were healthy, physically able, and free paid; women and children did not. MD. 
MONIRUZZAM, ISLAMIC THEORY OF JIHAD AND THE INTERNATIONAL SYSTEM 36 (1999). 
Note that protection forms the foundation of the dhimmi category—the meaning of 
dhimma is “protection” or “responsibility.” HANS WEHR, supra note 172, at 360.  
181 Al-Shaybani, supra note 149, at 12. 
182 Id. (emphasis added).  
183 Id.  
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instead to Dar al-Islam, entitled to all of the protections indicated thereby.184 Another 

division in some schools included Dar al-Darura, “home of necessity,” which constituted 

lands not ruled by Islamic governments but rather where Muslims resided under 

necessity.185  

          It should be noted that Dar al-Harb did not, in fact, indicate a territory with which 

Muslims were at perpetual war or in a state of actual hostilities. The legal status of these 

territories simply was not equal to that of Dar al-Islam: negotiations could still be 

conducted and treaties concluded.186 As noted by Ahmad, the division of territory was 

chiefly intended to denote the “territorial jurisdiction of the courts” and not to propagate 

any theory of perpetual warfare.187 Ibn Taymiyya, a later jurist, emphasized this reality in 

his work. He relabeled the categories as Dar al-Iman (the home of belief) and Dar al-

Kufr (the home of disbelief).188 Like the other scholars, he believed in the gradual 

reduction of Dar al-Kufr, but he did not preach aggression per se.189 

          Jihad presented the mechanism by which Dar al-Islam could spread. From the root 

word meaning “to exert oneself” or “to struggle,” jihad comprised two general forms, the 

latter of which will be treated here.190 The greater jihad, known as “jihad of the tongue” 

                                                
184 Id. 
185 Id. An example of such a territory might have included al-Andalus (the Iberian 
peninsula) after the fall of the caliphate there and the Christian reconquest. 
186 Al-Shaybani, supra note 149, at 14. 
187 Muhammad Mushtaq Ahmad, The Scope of Self-Defence: A Comparative Study of  
Islamic and Modern International Law, 49 ISLAMIC STUD. 155, 156 (2010). 
188 MONIRUZZAM, supra note 179, at 37. 
189 Id.  
190 Hans Wehr, supra note 171, at 168. 
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or “jihad of the pen,” denotes an endeavor to “struggle against one’s evil inclination or an 

exertion for the sake of Islam and the ummah, e.g. trying to convert unbelievers or 

working for the moral betterment of Islamic society.”191 Al-jihad al-saghir—the “lesser” 

jihad—included the jihad of the sword: warfare with unbelievers.192 According to the 

minority position, adopted by al-Shafi’i and Ibn Hazm, the cause of and motivation for 

lesser jihad was the fact of unbelief in and of itself; thus, anyone from a community 

refusing to pay jizya was a legitimate target for killing in warfare.193 The majority 

position held, however, that the causas belli (a act or situation justifying war) was, 

instead, the aggression of the enemy against Muslims or the persecution of the faith 

itself.194 Supporting this notion, Ibn Taymiyya held that “the unbelief of those who do not 

hinder the Muslims from establishing God’s religion … is only prejudicial to 

themselves.”195 This shift from the necessity of war justified by unbelief to necessity of 

war justified by aggression may be motivated in part on the changing realities of Dar al-

Islam. After the fall of Baghdad in 1258, as Muslim armies faced more and more 

substantial foes, and war justified by unbelief qua unbelief no longer could be said to be 

always advantageous for Muslims.196 

          Regardless of the motivation for war with non-Muslims, the scholars all agreed that 

jihad is a sacred duty endowed with heavenly reward. Thus, those who participated in 
                                                
191 PETERS, JIHAD, supra note 143, at 1. 
192 Id.  
193 AL-DAWOODY, supra note 169, at 11. 
194 Id.  
195 Ibn Taymiyya, in PETERS, JIHAD, supra note 143, at 49-50.  
196 Al-Shaybani, supra note 149, at 59.  
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jihad would find both heavenly reward and earthly esteem. Malik reports that the Prophet 

Muhammad said, “[s]omeone who does jihad in the name of Allah is like someone who 

fasts and prays constantly and does not slacken from his prayer and fasting until he 

returns.”197 Ibn Rushd, for his part, notes that the jurists agreed that polytheists should be 

fought “because of the words of the Exalted, “[a]nd fight them until persecution is no 

more, and religion is all for Allah.”198 Ibn Taymiyya emphasizes traditions celebrating 

the heavenly reward of jihad, including that of Al-Bukhari: “Him whose feet have 

become dusty in the way of God [i.e. jihad] will God save from hellfire.”199 Typical of 

his worldview, he instructed that jihad was “the best voluntary [religious] act that man 

can perform”—better, indeed than the hajj, voluntary prayer, and voluntary fasting.200 

          Though jihad is mandated as a duty (predicated perhaps on a religious belief that 

persecution of Muslims is an inevitable fact of worldly existence), not every individual 

Muslim is obligated to march out to war unless his community is presently under attack, 

in which case every male Muslim adult must participate in the fighting.201 There are 

                                                
197 Malik, in PETERS, JIHAD, supra note 143, at 20. Malik also reported that Muhammad 
said, “[s]hall I tell you who has the best degree among people? A man who takes the 
reing of his horse to do jihad in the way of Allah. Shall I tell you has the best degree 
among people after him? A man who lives alone with a few sheep, performs the prayer, 
pays the zakat, and worships Allah without associating anything with Him.” Id. at 21. 
198 IBN RUSHD, THE DISTINGUISHED JURIST’S PRIMER 455 (trans. Imran Ahsan Khan 
Nyazee 1994) (quoting Qur’an 8:39). 
199 Ibn Taymiyya, in PETERS, JIHAD, supra note 143, at 47 (emphasis removed). 
200 Id.  
201 Id. at 53. The duty [al-fard] becomes obligatory “both for the regular professional 
army and for others” in cases of immediate hostilities. Id. Assistance may come in the 
form—depending on ability—of personal involvement in hostilities or financial 
contributions. Id.  
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specific rules governing the composition of Muslim armed forces. These rules, then, 

governed the relationship between the ummah, the leadership, and the military, in that 

service and recruitment was not merely a political prerogative, but also a legal and 

religious compulsion. According to Ibn Rushd, jihad is a collective—not a personal—

obligation.202 He mentions that there is no scholarly disagreement on this point, and that 

the communal obligation stems from two Qur’anic verses. Jihad is compulsory based on 

Allah’s command, “Prescribed for you is fighting, though it be hateful to you.”203 The 

communal nature of the obligation—in which the obligation “when carried out by a few 

cancels out the many”—derives from the Qur’anic verse noting that “[i]t is not for the 

believers to go forth [to battle] all at once. For there should separate from every division 

of them a group [remaining] to obtain understanding in the religion.”204 Ibn Taymiyya 

endorsed this view, saying of jihad: 

This is a vast subject, unequalled by other subjects as far as the reward and 
merit of human deeds is concerned. This is evident upon closer 
examination. [One] reason is that the benefit of jihad is general, extending 
not only to the person who participates in it but also to others, both in a 
religious and a temporal sense.205 
 

The soldier, then, fulfills several duties that determine his relationship and loyalty to the 

state, to his community, and to God. In relation to the state and the imam, the soldier 

                                                
202 IBN RUSHD, supra note 197, at 454–55. 
203 Qur’an 2:216.  
204 IBN RUSHD, supra note 197, at 454; Qur’an 9:122. 
205 Ibn Taymiyya, in PETERS, JIHAD, supra note 143, at 48. 
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fulfills the imam’s duty to protect Dar al-Islam from foreign attack.206 For his 

community, the soldier performs both the religious obligation and the obligation to 

protect his family and friends from harm. Further, martyred soldiers could, according to 

some traditions, guarantee paradise for their loved ones; according to Abu al-Darda’, “I 

heard the Messenger of Allah say: The martyr will intercede for seventy of his family.”207 

The soldier gives to God his “dusty” feet, to borrow Ibn Taymiyya’s phrase.208 As for 

who may become a soldier, the jurists agree that “adult free men who have the means at 

their disposal” and who are healthy may fulfill the collective obligation of jihad.209 

          The method by which jihad may be commenced is also regulated by juridical 

interpretation.210 According to siyar, commanders do not have full discretion over the 

tactical decisions they make; instead, they are constrained in their ability to determine the 

best tactical move by Islamic laws prizing the preservation of life.211.  Before hostilities 

may actually commence, the emir (i.e., commander) must invite the opposition to reach a 

peaceful arrangement.212 There are three possible courses prescribed by the Sunnah: the 

                                                
206 Al-Shaybani, supra note 149, at 12. 
207 COOK, supra note 173, at 30. 
208 Ibn Taymiyya, in PETERS, JIHAD, supra note 143, at 47. 
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enemy may become Muslim; they may opt to pay jizya; or they may opt to fight.213 

According to al-Shaybani, along with most Hanafi and Maliki jurists, it is 

“commendable” for the army to renew the invitation a second time but not obligatory.214 

Ibn Rushd explains that though the invitation is obligatory, some scholars considered a 

second invitation “neither … obligatory nor desirable.”215 Should the enemy answer the 

invitation and convert to Islam, the commander must summon the inhabitants to emigrate 

to Medina.216 If they refuse to come, he should “let them know that then they are like the 

Muslim Bedouins and that they share only in the booty, when they fight together with the 

[other] Muslims.”217 This invitation to Medina is interesting: commanders are tasked not 

only with fulfilling the obligation of jihad in foreign lands, but also in leading to Medina 

scores of outsiders who will integrate into the local community. Companies of soldiers 

are not merely the defenders of the Muslim community but also the builders of it, with a 

duty to bring fellow new Muslims “home” to Dar al-Islam. Importantly, jihad need not 

have been purely defensive in the way in which scholars would conceive of “defensive” 

wars today. Though aggression is prohibited in the Qur’an,218 collective self-defense of 

the ummah, punitive retaliation, and preemptive self-defense (all of which could easily be 

characterized—and indeed arguably should be—as offensive warfare) is permitted. Thus, 
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pre-modern jihad does not necessarily advocate what a modern audience might conceive 

of as offensive warfare. Indeed, Muslim jurists most likely did not characterize jihad as 

offensive or defensive at all, which are modern, secular categories.219 Much as was the 

case in pre-modern Christian legal philosophy regarding warfare,220 the permissibility of 

jihad did not hinge on compliance with crystal clear categories of “offensive” 

(disallowed) and “defensive” (allowed) warfare.  

          The cessation of violence was also highly regulated by medieval juristic opinion. 

The Prophet Muhammad himself authored the first treaty in Islamic history—the treaty of 

al-Hudaibiyah, in which he contracted peace between the Muslims and non-Muslims of 

Mecca.221 Treaties and peace agreements could be contracted whenever the caliph 

deemed it to be in the best interest of the community, though the schools diverged as to 

whether these peaceful agreements are durable and continue until express revocation, or 

if they expired after a set number of years.222 According to some schools, a treaty was 

intended to provide protection for less than ten years; in other schools, it lasted for only 

five, though these limits were moot if the caliph stipulated that he may resume war 

whenever he so wished.223 Further, though tribute or tax was typically required, al-

Shaybani held that populations could make peace with Muslims without any tribute if the 

                                                
219 See generally Ahmad, supra note 186. 
220 See generally supra Part I.  
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imam believed that the people would be difficult to overcome in battle.224 A special type 

of treaty, called a dhimma contract, was concluded with non-believers that were ahl al-

kitab;225 this tax was extracted from the local population as payment that contributed to 

upholding state security. The contract provided for specific rights, such as the right to an 

independent, religiously appropriate legal system.226 

 

II. Conduct Required in Jihad 
 
          As demonstrated by the above, classical Islamic jurisprudence cast the duty of 

defense and warfare in a kaleidoscope of differing roles that overlap and complement one 

another: the political is the religious is the personal. Not only were the commencement, 

cessation, and goals of jihad intensely regulated on a macro level, the individual conduct 

of companies, battalions, and soldiers also operated under an matrix of sacred texts and 

judicial reasoning. Jihad is only lawful when all of the rules—those regulating 

commencement of and conduct within warfare—were followed. If the conduct of jihad 

strayed from the rules that constrained it, belligerent actions became simply 

impermissible warfare, as opposed to a divinely mandated duty for Muslims. It is an 

important point that jihad is not—and has never been—a synonym for all wars 

undertaken by Muslims. Jihad is a specific, regulated religious duty. The rules regulating 

conduct provide an interesting picture combining piety with common-sense rules of 
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engagement. This section seeks to identify and develop an overview of some of the 

regulations of lawful jihad, paying particular attention to general principles of attack, 

permissible weapons, destruction of enemy property, prisoners of war, suicide attacks, 

and mutilation. The section that follows will detail one of the prominent features of siyar 

that indicates/identifies the categories of opponents whom it is permissible to kill.  

          Ibn Rushd identifies several categories of harm that were legal to inflict on enemy 

forces. These include taking of property, life, or “personal liberty, that is enslavement and 

ownership.”227 Though manumission of slaves was considered by some jurists to be 

mustahab,228 slavery was widely used in the medieval period albeit in slightly different 

forms than that of the Transatlantic Slave Trade.229 Enslavement was permissible for all 

categories of foreign opponents.230 Though permissible, jurists generally appeared to 

intend harm to be similar in scope to that inflicted by the enemy: “Jurists differentiated 

between weapons (stones) with limited effects and incendiary weapons leading to 

                                                
227 IBN RUSHD, supra note 197, at 456. Note that the focus of this analysis is not slavery, 
which was indisputably part and parcel of permissible types of targeting—especially of 
women.  
228Recommended acts—ones that are mustahab—represent a distinct category of acts 
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male slave who has been declared to become free at the time of the death of the owner; 
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unrestricted burning.”231 They linked this discussion to the likelihood that greater harm 

from these weapons resulted in nonselective infliction of slaughter without regard to the 

lives of protected categories of people.232 Prophet Muhammad is said to have given 

orders to the heads of expeditions to inflict the lightest losses “compatible with the aims 

of war.”233 Bassiouni points out that this consideration appears in the Qur’an: “And do 

not take any human being’s life—that God willed to be sacred—other than in the pursuit 

of justice.”234 This sura regarding fair and unfair killings supports the contention that “all 

retaliatory acts by Muslims must be characterized by measure and proportionality.”235 As 

shall be shown, this “least harm” principle repeatedly recurs as an explanatory factor for 

juristic rules. 

 

A. JUDICIAL PROCESS 
 
          Before embarking on an exploration of specific scenarios, a brief introduction to 

the judicial process by which mujtahid, legal scholars, came to their decisions will be 

helpful in illuminating why there is such a bevy of varying opinions and answers, and—

sometimes—opinions that directly contradict one another, each of which is supposedly 

based on the same hadith or Qur’anic verse. The sources of Islamic law, by which a 

Sunni mujtahid formulates fiqh—Islamic jurisprudence—are four: (1) Qur’an; (2) 
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Sunnah, including hadith of the Prophet; (3) scholarly consensus, known as ‘ijma; and (4) 

qiyas—analogical reasoning.236 The first two are mostly self-evident: those laws 

prescribed in the Qur’an as well as the verified sayings and conduct of the Prophet 

himself in specific situations gave guidance as to how Muslims may lawfully conduct 

themselves in daily life. The third practice, ‘ijma, comes from the hadith: 

“My ummah will never agree upon an error.”237 The fourth practice, qiyas, provides 

jurists the analytical tools to unravel problems as they arise in contexts that are new or 

disagreed upon. Four elements comprise qiyas: (1) the new situation requiring a solution 

(the far’); (2) the original case located in the revealed texts (the asl); (3) the “ratio legis, 

or the attribute common to both the new and original cases” (the ‘illa); and (4) the rule 

from the old case that, due to the similarity between the cases, “must be transposed to the 

new case.”238 The ‘illa is not always clear from the texts, and different scholars might 

come to different conclusions as to what it might be—thus changing the hukm for the 

new case. Having briefly explored the basic methods by which jurists create fiqh, I now 

turn to specific opinions relating to a variety of subjects implicated in the conduct of war. 

 

B. WEAPONS 
 
          Despite the guidance of general principles and fairly consistent methods of judicial 

reasoning, the difficulties of determining the permissibility of certain types of weapons 

                                                
236 For a comprehensive yet succinct explanation of the usul al-fiqh, the sources of 
Islamic law, see HALLAQ, supra note 156, at 122–49. 
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still plagued classical jurists. Conflicting hadiths and the context-dependency of some of 

the wartime decisions made by Prophet Muhammad complicated the analytical process 

for classical jurists, leading to disagreements on the types of weapons that could be 

deployed. The disagreement over using fire to destroy fortifications exemplifies these 

divergent opinions. According to al-Mawardi, burning enemies either dead or alive 

cannot be approved.239 According to Ibn Abbas and the Maliki School, the use of fire as  

a weapon is “reprehensible.”240 Ibn Qudamah, Ibn Abidin, and al-Awza’i permitted what 

might be called early firebombs in limited circumstances when their use presented the 

only way to overtake the enemy.241 Most Hanafi and Shafi’i jurists, however, placed no 

restrictions on the use of fire whatever. Al-Shaybani made it clear that it was 

“[p]ermissible to inundate a city in the territory of war with water, to burn it with fire, or 

to attack its people with mangonels” at any time.242 Similar disagreements surrounded the 

use of water to “inundate a city,” as Al-Shaybani puts it. According to Hanafi and 

Hanbali jurists, flooding was permissible only in times of strict military necessity, while 

other jurists differed.243 

          The jurists also discussed the use of poison and poison-tipped arrows to defeat the 

enemy. Maliki jurists disagreed on whether the poison-tipped arrows were ever 

                                                
239 AL-DAWOODY, supra note 169, at 248 n.114. Al-Mawardi was an early Shafi’i jurist. 
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permissible; many prohibited the practice while others “merely disliked” it because the 

arrows could easily be returned as ammo against the Muslims.244 Al-Shaybani, on the 

other hand, permitted weapons tipped with poison (or fire or oil) because such tools were 

more effective to defeat the enemy.245 Such a wide range of opinions among scholars is 

instructive insomuch as the variety limits the ability to honestly evaluate the facts on the 

ground. It is difficult to know to which schools fighters adhered, and rules likely differed 

across different Muslim states. Even within the schools, such as within the Maliki school, 

scholars disagreed on a solution to the poison problem. Though jurists acknowledge 

disagreements among one another (especially in the case of Ibn Rushd), some of these 

opinions were possibly far removed from the realities of military management and 

fighting. This was true, too, regarding the destruction of property and the environment.  

 

C. PROPERTY AND ENVIRONMENTAL DESTRUCTION 
 
          The issue of when—and whether—destruction of property is sanctioned provides 

another example of the divergence of Islamic opinion. Bedjaoui posits that, “Muslim 

fighters were forbidden to set fire to harvests, destroy crops, kill domestic animals or 

damage civilian property.”246 This is not strictly true. Again, faced with seemingly 

contradictory evidence from the Qur’an and Sunnah, the scholars disagreed. On the one 

hand, the Prophet Muhammad ordered Muslims to cut down the palm trees belonging to 
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the tribe of Banu al-Nadir.247 On the other, Abu Bakr commanded his troops to “not cut 

down fruit-bearing trees … destroy buildings … slaughter a sheep or a camel except for 

food [or] burn or drown palm trees.”248 Understandably, scholars gave differing views of 

what soldiers could—or should—destroy. The majority of scholars believed that the 

destruction of trees was permissible during wartime.249 Al-Shaybani reported that it was 

“commendable” for “the believers to destroy whatever towns of the territory of war,” 

citing the Qur’anic reference to palm trees as evidence.250 He also permitted the slaughter 

of riding animals and sheep, providing that these were not hamstrung.251 Other Hanafi 

jurists and Malikis also believed such actions were permitted.252 The opposing group, 

which included Al-Awza’i and Abu Thawr, 253 reconciled the apparent disparity between 

these jurists by positing that Abu Bakr would only have given these commands based on 

knowledge that the palm tree edict had been abrogated.254 Though jurists differed in their 

opinions—and for different reasons—it is clear that a strain of judicial thinking related to 

environmental protection. 
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D. PRISONERS OF WAR 
 
          Adult male enemy combatants comprised the lawful prisoners of war (POWs).255 

Women and children were to be either enslaved or exchanged for Muslim prisoners.256 

Regarding the treatment of men, the majority of jurists gave the imam control over their 

fate. Al-Shaybani, for example, seemed to advocate taking all prisoners of war as slaves 

back to Dar al-Islam: “If [the Imam] possesses surplus means of transport he should use 

it to carry [the captives]” back to Dar al-Islam.257 Should the imam lack the capacity, he 

should command fellow Muslims to carry them or hire a private person.258 However, 

should the captives be unable to walk, the imam should “kill the men and spare the 

women and children, for whom he should hire means for carrying.”259  

          Ibn Rushd noted that there was some disagreement on the treatment of POWs, but 

that the majority allowed the imam several choices: “pardon, enslavement, execution, 

demand for ransom, and the imposition of jizya (poll tax) on them.”260 The minority, 

represented best by Al-Hasan ibn Muhammad al-Tamimi, a Spanish-born jurist, held that 

there was a consensus (ijma’) that executing prisoners is not permitted.261 The source of 
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the disagreement, he maintains, comes from the apparent conflict of the Qur’an sura 

47:4, exhorting believers that “[W]hen ye meet in battle those who disbelieve, then it is 

smiting of the necks until when ye have routed them,”262 implying that execution must 

cease after capture, and Qur’an sura 8:67, which declares that, “It is not for any Prophet 

to have captives until he hath made slaughter in the land.”263  

          Ibn Taymiyya also endorsed the grab bag approach to the treatment of POWs, 

noting that though “the Shari’a enjoins fighting the unbelievers,” it does not necessarily 

mandate their execution when captured.264 If a male captive is taken, the imam has the 

ultimate responsibility for deciding his fate. He noted, like Ibn Rushd, that these options 

included: “killing him, enslaving him, releasing him or setting him free for a ransom 

consisting in either property or people.”265 However, he wrote, “some jurists … hold that 

the options of releasing them or setting them free for ransom have been abrogated.”266 

Unlike the other two prominent jurists, he distinguished between garden-variety 

unbelievers on the one hand, and the Ahl al-Kitab and the Zoroastrians on the other. 

These latter, he holds, must be fought either until they convert or pay jizya.267 [as 

compared to what options for the “garden-variety”?] 

          Some early scholars found the killing of prisoners to be either forbidden or, in any 

case, reprehensible. Hasan al-Basri and Hammad ibn Abi Sulayman held this view based 
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the strength of a tradition about Ibn ‘Umar that reported, when a prisoner was brought 

before the caliph: “By Allah, as for someone who is trussed up, I shall not kill him.”268 

Regarding the treatment of prisoners, then, there was also a richness of diversity.  

 

E. SUICIDE ATTACKS AND THE MUTILATION OF BODIES 
 
 
          The permissibility of suicide attacks in Islam did not gain traction until well into 

the modern era. Suicide is forbidden in the Qur’an: “Make not your own hand to 

contribute to [your] destruction; but do good; for God loveth those who do good.”269 The 

hadith highlights this command: “Never kill yourself for God.”270 Al-Shaybani did make 

minimal allowances for individual missions certain to end in death: if a Muslim is “run 

through by a lance,” he may advance against the lance—thus hastening his death—in 

order to kill his opponent.”271 Suicide attacks—by and large—were strictly prohibited. 

          Mutilation of bodies was not permitted.  At the battle of Uhud, the Muslims’ 

opponents mutilated many bodies of the fallen fighters.272 Abu Bakr [said] “Beware of 

mutilation, because it is a sin and a disgusting act.”273 Further, according to Abu Hurayra, 

the Prophet even instructed Muslims to avoid enemies’ faces during fighting.274 
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According to some ahadith, this proscription extended to animals as well; when the 

Prophet passed a group of people shooting arrows at a sheep, he enjoined them not to 

mutilate animals.”275 Reportedly, “[a]nyone who kills an animal, a bird, or certain insects 

unjustly will be held responsible for it on the day of judgment.”276 

 

IV. Protected Persons: Intrinsic and Contractual Protection of Civilians 
 
          One of the most defining characteristics of Islamic warfare in the classical period 

was the emphasis on the sparing and protecting of innocent life. The early medieval 

period is not noted for humanity in armed conflict. Invading forces often summarily 

executed civilian populations in enemy lands; the rape and pillage of Constantinople by 

Crusaders in 1204 is a case in point.277 Those who did not and would not fight—women 

and children, monks and old men—were lost in the burning of villages and undiscerning 

slaughter. Classical Islamic jurisprudence on jihad sought to reorient armies engaging in 

warfare so as to make them into armies engaging in jihad when dealing with enemy 

populations; in part, the mandatory option of conversion and welcome into the Muslim 

community endowed the fighters with the responsibility, as emissaries of Islam, to keep 

potential converts alive.278 To effect these policies, and to maintain the legitimacy of the 

jihad, most of the authorities agreed that there were certain categories of the population 
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who should be exempted from harm through two mechanisms: (1) aman, a contractual 

safe conduct agreement between individuals, or between the imam and communities; (2) 

intrinsic protection of certain types of non-fighters. 

          This second, intrinsic category of protected people was based, in part, in a division 

between al-muqatilah (those who fight or those who kill) and ghayr al-muqatilah (those 

who do not fight or kill).279 There was some disagreement as to whether this distinction 

should be based on those capable of doing battle or those actually involved in the 

fighting. As demonstrated by Al-Dawoody and Ibn Rushd, this disagreement stemmed 

from an apparent contradiction between two Qur’anic verses, 2:190 and 9:5. 190 of Al-

Baqarah commands, “Fight in the way of Allah those who fight you but do not 

transgress. Indeed. Allah does not like transgressors.”280  The sword verse, on the other 

hand, reads, “And when the sacred months have passed, then kill the polytheists wherever 

you find them and capture them and besiege them and sit in wait for them at every place 

of ambush. But if they should repent, establish prayer, and give zakah, let them [go] on 

their way. Indeed, Allah is Forgiving and Merciful.”281 Some classical scholars, then, 

interpreted these suras to indicate that the former verse should be exempted from the 

general latter verse: in other words, the latter was restricted to those actually providing 

hostility. 282 Thus, the reason for fighting is either the aggression of the enemies or their 
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unbelief per se; Ibn Taymiyya was of the opinion that, “[t]he unbelief of those who do 

not hinder the Muslims … is only prejudicial to themselves.”283 The discussion now turns 

to first, the nature and conditions of aman—contractual protection, and then to 

intrinsically protected categories. 

 

A. AMAN—CONTRACTUAL OR SITUATIONAL PROTECTION  
 
          Aman represented a form of amnesty, a “contract for the protection of the persons 

and property of enemy belligerents or any other citizen of an enemy state.”284 The 

practice, elaborated by jurists, flowed from the Qur’anic verse 9:6: “[I]f anyone of the 

polytheists seeks your protection, then protect him until he hears the word of God. Then 

afterwards, escort him to his place of safety.”285  There were two basic forms of aman: 

(1) quarter, which could cover large populations during the actual time of war; or (2) safe 

conduct, which was individually granted to non-Muslim citizens of another empire or 

territory. The latter, individual, aman could be granted for a multitude of reasons 

spanning trade, tourism, or any purpose other than military action.286 Aman could be, 

thus, either general or specific. The recipient of either type of aman was referred to as a 

musta’min. Emissaries and diplomats belong to a third category of permanent aman all 
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together: their contractual aman was assumed, broken only (according to some jurists) by 

a lack of reciprocity.287 

          Aman, though often used for trade and business dealings, theoretically only 

protected musta’mins (the beneficiary recipients of aman) from execution but not from 

enslavement.288 In reality, aman probably worked more like a revocable visa. Given the 

broad uses of aman to further business, it seems unlikely that musta’mins were often 

enslaved, as such personal insecurity would deter enterprising non-Muslims from 

entering into negotiations. Further, Hanafi jurists found that musta’mins had full rights to 

litigation against Muslim citizens, obliging judges to settle cases because of the 

obligation to protect musta’mins.289 Given these rights, enslavement in most specific 

cases seems unlikely; full towns given amnesty in enemy territory seem more likely 

candidates for aman that included enslavement. 

          Only the Muslim head of state could grant a general amnesty.290 However, schools 

and individual jurists differed about who had the ability to grant individual aman. 

According to Ibn Rushd, this disagreement stemmed from the hadith, “The blood of the 

Muslims has equal value among themselves (among themselves with respect to 

protection). Even the humblest endeavors for their (collective) protection, and against 

outsiders they form a single (protecting) hand.”291 Universally, the scholars approved of 
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aman granted by a sane, free male adult. Most also agreed also that a sane adult woman 

could grant aman. Maliki scholars understood that a woman’s “guaranty of safe conduct 

would be ineffective … unless endorsed by the imam.”292 The disagreement stemmed 

from divergent understandings of the conduct of the Prophet, who told Umm Hani, “[w]e 

protect whom you have protected.”293 Most scholars understood this to indicate that 

women and men were equal—through analogy—in their ability to grant aman.294 The 

minority, however, understood this to mean that, “had it not been for [the Prophet’s] 

endorsement, [Umm Hani’s] guaranty of safe conduct would be ineffective [and] that a 

woman cannot grant safe conduct unless it is endorsed by the imam.295 The scholars also 

differed regarding the aman of children. Al-Shaybani accepted such safe conduct, noting 

that because the “conversion of a discerning child” to Islam is valid, his or her grant of 

aman should thus also be valid.296 As for aman granted by slaves, the majority permitted 

it.297 However, the Hanafi jurists only sanctioned slave-given aman when the enslaved 

person was engaged in the actual fighting.298 

          As for the timing of giving aman, there was, unsurprisingly, more disagreement. 

The Malikis believed that aman could only be given to opponents that had not been 

captured. Shafi’i jurists promulgated the idea that aman could be given to captured 
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persons, but only before they had been handed over to the head of state. Hanafi jurists 

validate the aman given by any free Muslim at any time, even after capture.299 Further, 

there were varying restrictions on the length of the aman. Many scholars held that the 

aman could last a full year; beyond this, the non-Muslim or foreigner was obligated to 

pay jizyah for the maintenance of the state.300 Hanbali jurists did not require payment—

even after a year—and Shafi’i jurists held that aman only lasted four months before the 

jizya requirement obtained.  

 

B. CATEGORIES OF INTRINSIC PROTECTION 
 
          Though the aman mechanism was in and of itself an interesting innovation that had 

the power to drastically limit bloodshed, it required the action of Muslims—the offer 

must be made and be accepted by non-Muslims. The second category of intrinsic 

protection is startling in that, even from the early Middle Ages, jurists (by drawing on the 

Qur’an and Sunnah) ruled that certain categories could not be targeted. Women were 

universally protected from slaughter unless they actually participated in the fighting.301 

Much more was not guaranteed, but women could reliably assume that major bodily harm 

would not come to them should their towns or villages fall to Muslim soldiers.302 Al-

Shaybani was unequivocal on this point: “The Apostle of God prohibited the killing of 
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women.”303 Likewise, Ibn Rushd noted that there was “no dispute” about the prohibition 

against shedding the blood of women.304 Ibn Taymiyya also noted that “those who cannot 

offer resistance or cannot fight, such as women, children, monks, old people, the blind, 

handicapped and their likes, they shall not be killed.”305 This prohibition stems from a 

hadith in which, upon passing by a woman who had been slain, “[t]he Messenger of God 

halted and said: ‘She was not one who would have fought.”306 The jurists all relied on 

this hadith to construct both this instruction and, through qiyas, the others that follow; the 

‘illa of the instruction is the inability to fight. 

          Likewise, children were—by and large—excluded from slaughter. Ibn Qudamah 

held that any individual who had not reached puberty or was under the age of fifteen was 

classified as a child and thus a beneficiary of immunity.307 Al-Shaybani differed very 

slightly, restricting the designation of “childhood” to those who had not reached 

puberty.308 Ibn Rushd here, too, noted that there was “no dispute” as to the 

impermissibility of killing boys who had not reached puberty.309 Both children and 

women, however, could be killed unintentionally; if they inhabited a besieged town or 
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fortress, mangonels—early catapults—could be fired and kill them, as long as they were 

not specifically targeted.310 

          Cloistered monks and religious communities were also to be spared, as well as 

elderly men, and disabled persons (whether physically or mentally disabled).311 There 

was some disagreement about each of these categories (as opposed to limiting immunity 

to women and children), but the majority found them protected. Regarding the protection 

of monks, one hadith mentions that, “You will come across a people who will claim that 

they have devoted themselves to Allah, so leave them and that to which they have 

devoted themselves.”312 As for those with disabilities, Ibn Taymiyya prohibits their 

slaughter, and Ibn Rushd, too, references Malik’s opinion that “neither the blind nor 

idiots nor hermits are to be slain, and enough of their wealth is to be left to them by 

which they may survive.”313 Some scholars evidently disagreed—Al-Thawri and al-

Awza’i said that, “only the old are to be spared.”314 Again, these disagreements, 

according to Ibn Rushd, stem from the apparent conflict between Qur’an verses 9:5 and 

2:190.315 
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          Civilians writ large present a more complex category, though application of the 

‘illa for “cannot” or “will not” fight suggests that many jurists would have supported 

categorically exempting them from slaughter, too. Al-Dawoody explains that serfs and 

peasants—i.e., the vast majority of the civilian population in classical times—were 

excluded from the general carnage.316 After seeing the slain woman on the battlefield of 

Hunayn, the Prophet sent a messenger to Khalid ibn al-Walid with the instructions not to 

kill “women, children and serfs.”317 Likewise, Umar ibn Al-Khattab, the second caliph, 

prohibited the killing of farmers via written instruction to an army leader, advising him to 

“fear Allah in the case of the peasants.”318 The underlying cause for those scholars 

advocating sparing craftsmen, serfs, peasants, and others was, according to Ibn Rushd, 

the fact that they “have not affiliated themselves” with the war on one side or another.319 

This position, though disputed, seems to support the assertion of Al-Dawoody that by the 

end of the eighth century, the Islamic law was “clear: there is no justification for warfare 

directed intentionally against noncombatants in jihad.”320  

 

V. Conclusion 
 
          Classical Islamic jurisprudence explains the rewards—and the limits—of jihad. 

The commencement of hostilities, the kinds of enemies to be targeted, concluding peace, 

                                                
316 AL-DAWOODY, supra note 169, at 115. 
317 Ibn Taymiyya, in PETERS, JIHAD, supra note 143, at 49. 
318 IBN RUSHD, supra note 197, at 459 
319 Id. at 460. 
320 AL DAWOODY, supra note 169, at 116. 



 75 

and a whole range of rules of engagement all constrained, shaped, and directed jihad. As 

Islam developed and spread, the classical jurists responded in varying ways to new 

challenges, weapons, and enemies in warfare. Many of the jurists described in this 

chapter had the ear of the caliph, securing them a position by which to regulate—in 

accordance with their interpretation of God’s commands—the interaction between 

Muslim armies and their foes. For the individual soldier, the responsibility of jihad duty 

satisfied community obligations and earned him esteem and wealth. In order to lawfully 

participate in the sacred duty, the soldier had to abide by certain rules.  Those rules 

governing the targeting of civilians provide an especially fertile area for study. It is clear 

that the rules providing protection for certain classes of people were intended to be 

interstitial—separate reasoning supports the prohibition of violence toward women, 

children, serfs, farmers, craftsmen, monks, and old men. Whether Islamic jurisprudence 

actually articulated a categorical ban against targeting non-combatants is not completely 

clear, from a theoretical standpoint. However, the scope and coverage provided by the 

network of protected classes—paired with the additional option of contractual 

protection—results in what amounts to, de facto, categorical protection of most, if not all, 

of the civilian population.  The innovations in this area, and the very real impact they 

would and could have had on vast swaths of the people actually populating the medieval 

world, provide something like a glimpse into the Islamic origins of international laws of 

armed conflict today: law that aims to minimize the killing of non-combatants uninvolved 

in the conflict. After all, “We ordained for the Children of Israel that if any one slew a 

person—unless it be for murder or for spreading mischief in the land—it would be as if 
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he slew the whole people: and if any one saved a life, it would be as if he saved the life of 

the whole people.”321 
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CHAPTER IV. COMPARATIVE ANALYSIS OF THE PRE-
MODERN APPROACHES: THE EARLY DEVELOPMENT OF 

SIYAR EXPLAINED 

 
 
 
I. Analysis of Similarities/Differences Between Pre-Modern 

Approaches 
 
 

Examination of the pre-modern development of laws of armed conflict suggests 

that Islamic scholars of siyar and jihad began to consider seriously the permissible 

boundaries of conduct during hostilities several centuries before Western scholars. This 

relatively simple observation, however, obscures fundamental differences in the way the 

law developed and who developed it; further, the observation itself proceeds  from 

questionable analogical reasoning that positions siyar and just war theory as mirrored 

equivalents using different terminology to address identical subject matter. Thus, in order 

to explore these complexities, and as a prerequisite for conducting meaningful 

comparative analysis of these developments, a brief overview of the problems inherent in 

comparative law is required. 

 

A. COMPARATIVE LAW 
 

 In writing her review piece, “Intertwined Histories: Islamic Law and Western 

Imperialism,” Jane Collier notes, at the outset, that she “face[s] a problem …: how to 

write about historical transformations in legal systems without invoking, however 

unwillingly, an evolutionary narrative implying that changes toward contemporary 
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models are progressive.”322  The problem is an exceptionally hairy one, indeed—even as 

comparativists attempt to frustrate the narrative, which has long been, and continues to be 

“ a history of rules developed in the European state system since the 16th century which 

then were spread to other continents and eventually the entire globe.”323 Even when 

academics conscientiously attempt to approach comparative law from a globalist 

perspective, they often stumble, unable (perhaps as a product of colonialism) to fully 

depart from a hard-wired perception of European laws and legal development as the base 

norm from which all others deviate or converge. The editors of the 2012 Oxford 

Handbook of the History of International Law made no bones of their intention to 

challenge this perception head on: “The Eurocentric story of international law has proven 

wrong because it is incomplete … The conventional story ignores too many other 

experiences and forms of legal relations between autonomous communities developed in 

the course of history.”324 However, as commentators were quick to point out, the 

Handbook still faces issues of pigeon holing and Eurocentrism, even as it makes strides 

away from earlier iterations. Nahed Samour, in a review, notes that Islamic law is “barely 

interwoven” in the thematic parts of the handbook and contends that the relegation of 

Islamic law to the “regions” section of the Handbook renders Islamic law “essentially 
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excluded and isolated form the histories of making international law as a whole and its 

significance marginalized.”325  

This analysis faces a similar challenge. In an attempt to mitigate this tendency to 

slide into Eurocentrism, a first step might be to explore the problems (and virtues) 

inherent in comparative law itself. At the very outset, comparative law as a methodology 

and a field escapes fixed definition. According to Alan Watson, comparative law is 

“commonly called a method of study and research as opposed to a field in its own 

right.”326 This definition, vague as it is, hardly provides any basis upon which to proceed. 

Watson suggests, as an alternative, considering comparative law to be “a study of the 

relationship between systems of law.”327 This seems a more satisfying basis from which 

to depart—and it allows for contemplation of historical growth and interactions between 

two systems (or a multitude of systems). It also does not limit comparative study to 

historical relationships; other possible relationships might include what Watson terms the 

“inner relationship,” one which does not rest on historical interchange, but instead a 

“spiritual and psychical relationship or an undeniable similarity between the peoples or 

between their development.”328 Such comparative work, of course, rests on unprovable 

hypotheses anchored in the assumption of common solutions to intrinsically human 

problems—difficult and often illusory (or uninformative) work. Thankfully for my 
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analysis, Islamic law and European law developed on one another’s geographic 

doorsteps, and there is rich ground for examining probable or possible (though often still 

unprovable) historical interchanges between systems. However, it might be remiss to 

reject inklings of “spiritual and psychical” relationships outright—both systems 

developed, in the early stages, as distinctly non-secular systems elaborated in accordance 

to two of the major Abrahamic religions: Islam and Christianity.  

 One of the perils of comparative law, then, is revealed even at the descriptive 

stage of what constitutes comparative law at all. The comparativist operates in a sphere of 

more and less likely connections, not in absolute terms. There are also further dangers of 

which to be wary. There is the looming possibility that attempts at comparison will be 

tenable only at a superficial level.329 This threat has buoyed Pierre Legrand’s theory that 

meaningfully analyzing and comparing legal rules as they occur in distinct cultures is 

impossible: to try to compare two rules or sets of laws that appear similar (or different) 

on their faces, or to infer that one rule from one culture may have transferred “across 

jurisdictions … unencumbered by historical, epistemological, or cultural baggage,” is a 

fruitless exercise.330 Law, he continues, is a “polysemic signifier that connotes inter alia 

cultural, political, sociological, historical, anthropological, linguistic, psychological and 

economic referents.”331 To take Legrand’s point to its logical conclusion, legal interaction 

could only occur between Islamic and Western Christian law only on the edges of the 
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Islamic and Christian worlds and alters not at all the deep cultural meaning of the Law, in 

the abstract, in its contained societal existence. His criticisms can be accepted as valid, 

however, without conceding that comparative law is unproductive. For example, he 

completely disregards the idea that legal transplantation and development can occur in 

the context of cultural mixing. I suggest that at the sites of violent conflict or the sites of 

sustained trade and intercourse, one finds laws being formed and reshaped with both 

historical realities and a consciousness of the other in mind. Therefore, even assuming 

relative distances between cultural centers (though this is not necessary through most of 

Islamic history—Islamic societies have always been plural, and legists have never 

operated in homogenous cultural spheres), laws of armed conflict provide particularly 

fertile grounds for study—the exchange of violence, as well as cultural norms, is nowhere 

more visceral and urgent than on the battlefield. 

 Another peril of employing comparative law is the obvious one of getting the law 

wrong.332 The chances of mischaracterization (wittingly or unwittingly) of the law are 

greater in comparative study; the unconscious temptation to fit laws comfortably into 

one’s narrative about the relationship between legal systems intensifies the possibility of 

mistakes. The possibility for error is redoubled by the fact that obtaining a commanding 

knowledge of even one legal system in its entirety is difficult; it follows that 

understanding, in the necessary depth, two or even three or more systems is nearly 

impossible. To mitigate these dangers, the present study has the benefit of being narrowly 

drawn. Thus, though comparativism opens up avenues for possible abuse and mistake, it 
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also, incidentally, opens up interesting avenues for discussion; in the words of Otto 

Kahn-Freund, “On the professor of comparative law, the gods have bestowed the most 

dangerous of all their gifts, the gift of freedom.”333 This freedom, here, allows the 

comparison to be circumscribed to a rather more esoteric study of laws governing 

warfare, and, even more distinctly, those laws that govern actions with respect to civilians 

in warfare. It is possible, here, to fine-tune the analysis because there are well-developed 

legal theories of warfare in both Islamic and Christian theology.334  

After such a detailed litany of complaints, it bears reciting the benefits of 

comparative legal analysis and the overarching goal of this study in particular. Watson’s 

list is of virtues is short, but compelling. Chiefly, comparative law can give scholars 

deeper understanding of the “nature of law and especially of legal development.”335 By 

studying the development of Islamic jus in bello, especially in the light of modern 

international law, this Chapter seeks to challenge the narrative that places regulating 

conduct in warfare squarely in the just war, Western tradition. By legitimizing and 

highlighting the contributions (and apparently wholesale borrowings) from the law of 

jihad to the modern legal trend toward protecting civilians, both Western and Muslim-

majority countries can have a wider, if not congruent, base from which to discuss rules of 
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engagement (and to enforce them on either side). Muslim-majority countries have made 

major contributions to the development of many modern international law treaties and 

norms surrounding armed conflict; however, attempts to reconcile Western, positive-

law336 approaches with traditional, jurist-made Islamic law have tended to obscure the 

philosophical (and indeed spiritual) commonalities that have led to the content of these 

approaches to begin with, if not their post-facto rationalization. Since the 1970s, secular 

Muslim-majority countries began to experience an Islamic reawakening and to 

institutionalize, through legislation, concepts of shari’a (historically jurist-, not state-

made).337 In this Islamic revival, voices like Sayyid Qutb analyzed, in-depth, “the disease 

of Muslims who struggle to fit alien models, attempting to replicate them in their own 

countries.”338 Comparative legal study, including legal history, re-centers modern 

                                                
336  

The term positive law refers to what is also sometimes called “black-letter law”; 
that is, positive law is law that is written down, on the books. Positive law is law 
that exists factually as law because it has been duly passed by a legislature, or 
duly stated by a court to be a rule of law.... Positive law is a pretheoretical term; it 
has in itself no theoretical commitments. In particular, to acknowledge and use the 
term positive law does not imply adherence to the jurisprudential theory known as 
legal positivism. Legal positivism is the theory that the term law is properly 
applied only to positive law, or that the concept of law is essentially the concept 
of positive law.  

 
Roger A. Shiner, Positive Law, in ENCYCLOPEDIA OF CRIMINAL JUSTICE ETHICS 682 
(2014) (available at Gale Virtual Library).  
337 See generally IBRAHIM M. ABU-RABI‘, CONTEMPORARY ARAB THOUGHT: STUDIES IN 
POST-1967 ARAB INTELLECTUAL HISTORY (2003); VOICES OF RESURGENT ISLAM (John L. 
Esposito ed., 1983).  
338 Yvonne Y. Haddad, Sayyid Qutb: Ideologue of Islamic Revival, in Voices of 
Resurgent Islam, supra note 340, at 67.  
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international humanitarian law as truly international, containing both substantive and 

ideological content consistent with—if not derived from—Islamic sources.  

 

B. THE JUS AD BELLUM—PRE-MODERN ISLAMIC AND CHRISTIAN LAW 
  

The justification for war, in both traditions, arose from a mix of religious, 

defensive, and punitive motivations. Christianity and Western Europe, as discussed in the 

Second Chapter, seemed to have two interwoven ideological strands: a longer lasting 

thread that can be loosely termed as just war,339 and a periodically resurgent strand that 

can be termed holy war.340 As the second Chapter demonstrates, the concerns that 

motivated just war were generally punitive, restorative, or defensive, as compared with 

holy war, which (though less rigorously defined) seemed to encompass all manners of 

warfare if motivated by expansion of the faith. However, these justifications usually 

resorted to apologetic re-readings of the New Testament—Jesus’ teaching contained little 

to justify taking up arms and, in fact, seems on its face to disallow killing of any kind.341 

In order to bypass these injunctions, early theologians relied heavily on older sources 

(including, most prominently, Greek and Roman sources) to supply the necessary logic to 

                                                
339 See supra Part II.I.A–C, Part II.II.C.  
340 See supra Part II.I.B, Part II.II.D.  
341 E.g. Matthew 5:39 (“But I say unto you, That ye resist not evil: but whosoever shall 
smite thee on thy right cheek, turn to him the other also.”).  
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describe and justify the use of force, even against civilians.342 These ancient sources were 

overlaid with Christian texts, which were reinterpreted to confront the facts on the 

ground—the hard reality of war. For example, Jesus’ injunction to “render unto Caesar 

what is Caesar’s” could plausibly give soldiers an “out” from the prohibition against 

killing and war, as long as there is proper authority—the role of “Caesar”  (or any king or 

prince or emperor) as a legitimizer is paramount.343 That these techniques are often 

convoluted and require a strained interpretation of sacred text is not surprising. As 

mentioned, there is very little, in the New Testament, at least, that indicates when war is 

necessary or just—even less to indicate permissible modes of action while actually 

conducting hostilities.344 Instead, war is viewed as an inevitable, albeit unnecessary evil: 

                                                
342 See generally Part II.I.A.  
343 Matthew 22:21. Note that though render unto Caesar has traditionally been seen as an 
early variant of the separation of church and state, its true meaning may be far from it. 
See, e.g., TITUS PEACHEY, SILENCE AND COURAGE: INCOME TAXES, WAR AND 
MENNONITES 1940–1993 29 (1993) (quoting Dale Glass-Hess) (“It is inconceivable to me 
that Jesus would teach that some spheres of human activity lie outside the authority of 
God. Are we to heed Caesar when he says to go to war or support war-making when 
Jesus says in other places that we shall not kill? No! My perception of this incident is that 
Jesus does not answer the question about the morality of paying taxes to Caesar, but that 
he throws it back on the people to decide.”).  
344 War is generally portrayed as an immense evil. 
 

Never pay back evil for evil to anyone. Respect what is right in the sight of all 
men. If possible, so far as it depends on you, be at peace with all men. Never take 
your own revenge, beloved, but leave room for the wrath of God, for it is written, 
"Vengeance is Mine, I will repay," says the Lord. "But if your enemy is hungry, 
feed him, and if he is thirsty, give him a drink; for in so doing you will heap 
burning coals upon his head." Do not be overcome by evil, but overcome evil 
with good. 
 

Romans 12:17—21.  
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“When you hear of wars and rumors of wars, do not be alarmed. Such things must 

happen, but the end is still to come. Nation will rise against nation, and kingdom against 

kingdom. There will be earthquakes in various places, and famines.”345 The motivations 

for warfare were mixed—the inevitability of it was unfortunate but certain. 

 Unlike just war theory, holy war theory (which I use here to denote the totalizing 

strain of war enacted by Crusaders and, later, participants in the English Civil War) 

places greater emphasis on Old Testament passages concerning war and bloodshed as 

opposed to seeking to reconcile pacifist New Testament messaging with theories of war. 

In order to justify total war, with little or no regard for human life, both the Crusaders and 

the English Civil war participants relied on Old Testament imagery of complete 

annihilation.346 War, and the reclamation of the Holy Land, took on urgent eschatological 

overtones from this perspective, and holy warfare seemed to leave room for the idea that 

the killing of unbelievers qua unbelievers, in any circumstance, was permissible. Both of 

these highly divergent approaches stem from the fact that scriptural directives and 

instructions regarding warfare are quite sparse—especially in the New Testament, which 

would have generally been the focus of scholarly study for Christian theologians.347  

                                                
345 Matthew 13:7-8.  
346 Deuteronomy 20:1–20. 
347 Note that though Deuteronomy could have (and often was) read as descriptive and 
historical, those espousing the holy war theory used the Old Testament stories to justify 
total warfare.  
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 On the other hand, Islamic law started with an epistemological advantage: the 

Qur’an contains many suras relating to when warfare is permissible and encouraged.348  

The Sunnah (the works and sayings of the Prophet) also considered warfare in great 

detail, describing at length the conduct during warfare. The inclusion in the Qur’an and 

Sunna of material exploring the purposes and use of warfare is hardly surprising: at the 

inception of the religion, Muhammad and his small but growing band of newly-minted 

Muslims were attacked by the leaders of his birth city, Mecca, and were forced to flee to 

Yathrib (which later became Medina).349 He faced years of campaigns defending the new 

faith from Meccan armies and Jewish tribes before ultimately consolidating power in 

Mecca.350 As previously explained, the Qur’an and Sunna combined with  scholarly 

consensus and qiyas were the primary sources from which a mujtahid could formulate 

Islamic law.351 Islamic jurisprudence—and the high esteem in which jurists were held 

both by society and leadership—played an undeniable role in developing a broad and 

deep set of rules and expectations governing Muslims’ use of force. Unlike in most of 

Western Europe, mujtahids (legal scholars) played an essential role in defining and 

refining Islamic law in a range of areas, from family to prayer and beyond. With the bulk 

of source material available in both the Qur’an and Sunna, the esteem in which mujtahid 

and legal reasoning were held, and the close relationships between the early caliphs and 

                                                
348 See, e.g., Qur’an 2:190.  
349 W. MONTGOMERY WATT, MUHAMMAD AT MEDINA 1–17, 192–221 (1956). This 
flight is commemorated as the hijra, and commemorates the official beginning year of the 
Islamic era. 
350 Id.  
351 Supra Part III.II.A.. 
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mujtahid, it becomes clear why Islamic law regarding warfare developed earlier, and in a 

more complex way, than Western, Christian law regarding the same.  

 Against this backdrop, it is difficult to compare the early jus ad bellum of Islamic 

law to the early theories of just war and holy war, as doctrinal complexity in the latter 

two was, if not lesser, at least more sparse. Still, the theories explaining both the 

motivation and the necessity of jihad were different, in substance and source, than those 

in just war. Whereas just war emphasized the obedience of the soldier to a prince or king, 

who themselves determined if war was necessary and just, jihad was a positive, collective 

obligation upon Muslims.352 Though authority was important, there was no intermediary 

moral buffer between the individual soldier and God in carrying out jihad—a strikingly 

different position from that of Augustine, who eliminated the need for self-reflection 

upon the propriety of war on an individual level.353 Further, the majority of Islamic pre-

modern scholars believed the enemy in Islamic law is he or she who represents a threat or 

an attack on the faith or umma, as opposed to repelling or punishing unbelievers for their 

unbelief per se.354 Though this may have been a distinction without a difference in terms 

of when wars began—after all, an incursion from a neighboring territory could easily be 

construed as an assault on the religion writ large—the religious nature of jihad had deep 

implications regarding the jus in bello, which will soon be discussed.  

                                                
352 Qur’an 2:216.  
353 See supra Part II.I.C, II.II.D (explaining holy war theology). 
354 See supra Part III.I.B (explaining the reasons for jihad).  
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 It is more difficult still to compare early Islamic jus ad bellum to Christian holy 

war theory. To begin with, the theory is never fleshed out theoretically, functioning 

instead as an outlet for eschatological furor and mass annihilation fueled by a few Old 

Testament verses.355 However, it would be remiss to deny that, among some early Islamic 

scholars, some held that it was permissible to initiate jihad simply because opponents 

were non-Muslim.356 Unfortunately, this justification lives on in the present day in 

extremist enclaves, such as the so-called Islamic State in Iraq and the Levant.  

  

C. THE JUS IN BELLO—PRE-MODERN ISLAMIC AND CHRISTIAN LAW 
 
 As observed at the beginning of the Chapter, jus in bello concepts, especially 

regarding the protection afforded civilians, developed much earlier in Islamic law than in 

Western law. So much so that Ibn Rushd was able to write at length comparing several 

schools of thought regarding the matter in the 1100s.357 At that point in Islamic legal 

development, personal schools had already crystalized into the large institutional schools 

of Hanafi, Hanbali, Shafi’i, and Maliki—within each of those schools, there was still a 

diversity of opinion and active scholarship.358 An excerpt from Bidayat al-Mujtahid 

                                                
355 See supra Part II.I.C, II.II.D (noting the superficial justifications of holy war 
theology).  
356 Al-Shafi’i and Ibn Hazm both held this position, for example. AL-DAWOODY, supra 
note 173, at 11. 
357 IBN RUSHD, supra note 201, at 456–61. 
358 See generally HALLAQ, supra note 160, at 203–05 (explaining the development of 
the doctrinal schools or madhahab).  
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demonstrates the complexity of thought surrounding the protection of civilians both 

intrinsically and contractually (i.e. through the issue and acceptance of aman): 

Those who maintained that the peasants are not to be slain argued on the basis of 
what is related from Zayd Ibn Wahb, who said, “We received a letter from ‘Umar, 
may Allah be pleased with him, saying, ‘Do not misappropriate (the spoils), do 
not be perfidious, do not kill infants, and fear Allah in the case of the peasants.” A 
prohibition has been laid down in the tradition of Rabah Ibn Rabi’ about the 
slaying of non-believing serfs, that “he went out with the Messenger of Allah 
(God’s peace and blessings be upon him) for a battle which he fought and he 
(Rabah) and the Companions of the Messenger of Allah passed by a slain woman. 
The Messenger of Allah stopped near her and then said, “She was not the one to 
be engaged in fighting’. He then turned to face the group and said to one of them: 
‘Hurry and go to Khalid Ibn al-Walid (and convey to him) that he must not slay 
infants, serfs or women’”359  
 
Ibn Rushd devotes six dense pages of his Book of Jihad to a complex examination of the 

“Identification of the harm permitted to be inflicted upon the enemy.”360 In contrast, 

Gratian categorizes and disposes of the topic in one sentence.361 St. Thomas Aquinas was 

also brief in his treatment—he advocated that women and children should be spared, as 

well as the destruction of fruit-trees.362 

 To avoid recapitulating the preceding Chapters, it is worth considering how, and 

why, Islamic law developed more nuanced rules regarding the use of force and protection 

of civilians. First, as with jus ad bellum, Muslim scholars had a more in-depth theological 

foundation from which to begin. More verses in the Qur’an directly address warfare than 

                                                
359 IBN RUSHD, supra note 201, at 459.  
360 Id. at 456–61.  
361 See supra Part II.I.B (noting that Gratian wrote that “pilgrims, clerics, monks, 
women and the unarmed poor” were all protected from violence “on pain of 
excommunication”). 
362 Aquinas, Summa, supra note 65, at II Q105.3.  
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in the New Testament, so the major ideological hurdle faced by Christian theologians—

whether war was ever permissible—was easily managed, and jurists were free to exert 

their mental faculties elsewhere.363 Jihad, as discussed in Chapter three, was compulsory, 

in both its greater and lesser forms.364 Moreover, Muhammad was not solely a Prophet—

he was a general in a bloody struggle against religious repression, and both his military 

campaigns and his conduct in them were recorded in great depth.365 The five major 

battles of Badr, Uhud, Khandaq, Mecca, and Hunayn occurred within the last ten years of 

his life—along with attacks on Bedouins, Byzantines, and Jewish tribes.366 Jesus’ 

followers were not at war with the Jewish establishment or the Roman authority under 

which he lived—the threat they posed was spiritual, not physical. This early exposure to 

war, which was to continue as the caliphate, then caliphates, extended and retracted its 

borders. Jurists and muftis, then, from a very early time were asked to provide, drawing 

on the source material, answers to complex questions. As mentioned, the motivation for 

and conduct of jihad was irrevocably bound up with proper practice of Islam—the 

minutiae just as theologically important as the larger picture. 

 A second reason for earlier development in Islamic law, as alluded to in the jus ad 

bellum discussion, Muslim jurists had access to the powerbrokers of their time—

                                                
363 Supra Part III.I.B. Bloodlust, however, was not encouraged. See Qur’an 2:216 
(“Fighting is prescribed for you, and ye dislike it. But it is possible that ye dislike a thing 
which is good for you, and that ye love a thing which is bad for you. But Allah knoweth, 
and ye know not.”).    
364 Supra Part III.I.B. 
365 Cook, supra note 177, at 7. 
366 Id.  
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especially the caliphs—and were often advisors in the very courts of the kings. This close 

connection to the supreme military commander suggests ripe conditions (and an 

imperative) for developing detailed law regarding warfare. For example, Abu Yusuf, star 

pupil of both Abu Hanifa and Malik ibn Anas, worked closely with and provided legal 

advice to the widely hailed caliph Harun al-Rashid, who presided over Baghdad during 

the Islamic golden age.367 Esteemed in society, jurists were granted the freedom to devote 

themselves to their studies entirely, their worldly needs fulfilled by wealthy sponsors or 

even by the caliphs themselves.368 Often, their work was supported by wealthy patrons or 

the caliph themselves. It is notable that as the halqa (learned circle of scholarly 

discussion) evolved into the madrasa, the ability to license mujtahids to teach and create 

fiqh came not from the sovereign, but the ‘ulama, or the noted religious scholars.369 

Madaris (schools, sing. madrasa) flourished earlier in Islamic history than their not-

quite-analogous Western Christian counterpart, the university, which rose to prominence 

in the latter half of the twelfth century.370 An established, institutionalized apparatus for 

teaching and formulating law provided, early on, a venue in which differing opinions 

commonly interacted through ikhtilaf and compounded the complexities, nuance, and 

                                                
367 Jeanette A. Wakin, Abū Yūsuf, ENCYCLOPEDIA OF RELIGION 24–25 (Lindsay Jones 
ed., 2nd ed. 2005) (“Abū Yūsuf was not only consulted [by Caliph Harun al-Rashid] on 
the appointment and dismissal of the judiciary throughout the empire but acted as 
counselor to the caliph on legal and administrative matters and on financial policy.”).   
368 See GEORGE MAKDISI, THE RISE OF COLLEGES: INSTITUTIONS OF LEARNING IN ISLAM 
AND THE WEST 11–12 (1981) (describing the formation of halqas at masjid as the proto-
types of madaris). . 
369 Id. at 270–74. 
370 Id. at 224.  
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careful attention to a variety of interpretations and ideas.371 Here, it is important to bear in 

mind the structure of juristic Islamic law regarding jihad, even laws learned and created 

within an institutional environment: “these exegetes and jurists were responding to 

questions about the jihad as individuals and that there was a lack of definite organization 

or strict uniformity among them.”372 This individualism, as has been shown, was not 

contained—individual ideas were collected, contrasted, spliced, and tweaked by the 

practice of ikhtilaf. The system of legal knowledge, considered at a bird’s eye view, was a 

loose collection of constantly interacting, changing individual suppositions, influenced 

and reformed (or rebutted) by one another. Naturally, this system, aided by free travel 

throughout quickly amassed, newly minted Islamic lands, could contribute a wealth of 

nuanced approaches to jus in bello while still retaining an Islamic core. The prominence 

of jurists and their support by wealthy, influential patrons appears to have afforded them 

more influence than—say—cloistered monks.  

 The third, and most theoretically important, reason that jus in bello concepts 

appeared earlier in Islamic law than in Christian law is a matter of what the laws meant to 

their constituents. Attempting to split the Islamic theory of jihad into neat categories jus 

in bello and jus ad bellum betrays the history of its formation and its operation as a 

religiously regulated duty. Though perhaps there were more favorable conditions for 

earlier emergence of jus in bello in Islamic law than those in the Western Christian law, 

the premise that jus in bello and jus ad bellum were ever distinct (or could be) in Islamic 

                                                
371 Id. at 109–111 (describing the dialectic process of khilaf). 
372 Cross Crescent, Development Jihad 36. 
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law is incorrect. In fact, by dividing the development of pre-modern Islamic law into jus 

in bello and jus ad bellum, one might be tempted to conceptualize pre-modern Islamic 

law as a reflection of pre-modern Western law including separate, distinct collections of 

practices that fall either into jus ad bellum or jus in bello. In Islamic law, such categories 

simply did not exist; the content was already extant, woven inseparably into the mass of 

fiqh books and fatwa collections addressing warfare writ large. Given the religious nature 

and duty of jihad, such integration would be natural— each piece must fit snugly within 

the other to make jihad lawful. The content of jus in bello was present since the inception 

of siyar—to categorize it later as a separate sphere of knowledge would be to overlay 

European conceptions on an the system. The available just war writings suggest that the 

content of jus in bello, except in a highly circumscribed way, simply did not emerge in 

Western legal history until far later. As it emerged, even well into the mid-18th century, 

the categories of rules regulating entering warfare, as opposed the conduct therein, 

blossomed. Jus in bello, and the limits it prescribes, suddenly appeared as a separate 

category for scholars to flesh out and distinguish from jus ad bellum.  

 Chapters Two and Three illustrate, in a way, the indivisibility of Islamic law (and 

the divisibility of Western, Christian law). Given the way in which the Third Chapter was 

divided, this acknowledgment might seem a bit odd—by adhering to the jus ad bellum 

and jus in bello labels, the chapter itself seems to encapsulate the very Western-

centeredness that should be avoided. However, the divisions served a purpose as a limited 

attempt to extricate and examine, albeit in a contextualized way, the content of the 

particular concern—the protection of civilians. Interestingly, because of the very fluid 
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and unsatisfactory nature of such labels, the chapter on pre-modern Christian law could 

not be written the same way—the division there was between pre-jus in bello and post-jus 

in bello. The eventual organization of each chapter, then, actually highlights the fact that 

jus in bello content (albeit not as a category) arose much earlier in pre-modern Islamic 

legal traditions than in pre-modern Western legal traditions.  

 

II. Conclusions and a Note on Borrowing 

 
 One question raised by this analysis, which is difficult to answer definitively, is 

whether some of the nuance found in pre-modern Islamic law made its way into Western 

legal consciousness, providing source material. In other words, were Islamic rules about 

the protection of civilians imported in some way into the Western tradition?373 Might 

some of Francisco de Vitoria and Grotius’ leaps forward in this regard stem—directly or 

indirectly—from contact and exchange between Muslims and Christians in the pre-

modern period? It is certainly possible. There is no doubt that some legal transplants 

occurred between pre-modern Muslims and Christians. In his critical examination of the 

rise of colleges and universities in the Medieval world, Makdisi notes that the practice of 

granting mujtahidun a license to teach (ijaza) in madaris arose in Islam in the tenth 

century.374 The concept of licentia docendi appeared in the Christian West “in the second 

half of the twelfth century, as one of a number of institutions without indigenous 
                                                
373 See generally WATSON, supra note 329 (describing the possibility of legal 
transplants).  
374 MAKDISI, supra note 371, at 272. 
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antecedents.”375 The close interactions between Muslims and Christians, from the 

Crusades to the incursions of Turks in the sixteenth century (which, incidentally, overlap 

with the time at which Martin Luther and Francisco de Vitoria were active), would have 

provided plenty of opportunity to expose Western scholars to the nuanced jus in bello 

content of Islamic law.376  

                                                
375 Id.  
376 For a detailed examination of one possible locus of legal transfer, see Golvach, supra 
note 258. 
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CHAPTER V. EMERGENCE OF INTERNATIONAL 
HUMANITARIAN LAW 

 
   
 In order to define the present approach to laws of targeting and the protection of 

civilians, this Chapter will explore the emergence of international humanitarian law as it 

exists today. The development of IHL, starting in the mid-19th century, has been an 

iterative process—as technological advances propelled warfare into hitherto 

unimaginable “total war” scenarios, the fledgling international community responded 

with conventions, treaties, and the establishment of judicial bodies to enforce norms 

forged in the horrors of modern warfare. Inevitably, fresh wars brought fresh perils, 

which then, in turn, spurred new legal developments intended to plug the gaps. This 

Chapter will trace the history of the emergence of modern IHL, paying special attention 

to convention provisions, treaties, and judicial decisions developing the rules of targeting 

and protection of civilians. It will conclude with an overview of where the laws now 

stand and an examination of what major points of tension exist between modern warfare 

practices and the spirit and letter of IHL. Throughout this Chapter, it is worth bearing in 

mind a key question: given pre-modern Islamic legal tradition, why does IHL, which 

resembles in many key major respects the laws of jihad, struggle to take full force in 

some Muslim-majority countries?377 Further, given the widespread destruction and 

atrocities that characterize modern warfare, and civil war especially, have approaches to 

warfare fundamentally changed or has the packaging just become more idealistic? 
                                                
377 Note that this question is not meant to imply that IHL adherence is strictly followed 
even by Western countries—it is not.  
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Though the answers are by no means clear-cut, to begin to discuss these questions 

requires an evaluation of the current state of IHL. 

By way of providing, preemptively, an explanatory framework for the relatively 

rapid expansion of IHL, the Law of War Handbook enumerates three general 

considerations that motivated sovereign states to elaborate rules for the protection of 

civilians and—the other, yet distinguishable, side of the coin in modern IHL—the rules 

governing who may be lawfully targeted for violence and detention.378 First, reciprocal 

self-interest: though an obvious point, states want to protect their own citizenry from 

unnecessary harm and, to that end, refrain from inflicting unnecessary violence on enemy 

populations. Though historically true, no doubt, the shift from monarchic and 

authoritarian regimes, the legitimacy of which came from God, to regimes owing their 

existence to the continued good will of their people in the form of constitutional 

monarchies and democracies may have heightened states’ desires to protect those 

legitimizing their power. 379 The second factor mentioned in the Handbook is that 

reducing harm to civilian populations is a strategic choice—“enemy civilians who 

believed that they would be well treated were more likely to surrender and/or cooperate 

                                                
378 1 LAW OF WAR HANDBOOK 138–39 (Keith E. Puls ed., 2005). 
379 Cf. PAUL W. SCHROEDER, THE TRANSFORMATION OF EUROPEAN POLITICS: 1763-1848 
803 (1994). Describing the problems inherent in the so-called Vienna system of 
international relations, resulting in the revolutions of 1848, Schroeder writes that, “the 
Vienna system in 1848 continued to meet the demand for order; its rules for managing 
and containing conflict were still widely accepted and worked well. But it was ceasing to 
meet the requirements of legitimacy and welfare in the face of nationalism, liberalism, 
and accelerating economic change.” Id. at 803.  
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with occupying forces.”380 The third, perhaps made more apt as Enlightenment ideals 

percolated further than the elite, boils down to a “desire to minimize the devastation and 

suffering caused by war.”381 Bearing each of these motivations in mind may prove 

fruitful in examining the development of LOAC over the last century and a half.  

Further, normative concerns elaborated by Karinne Coombes have arguably 

strengthened the drive to protect innocents—by a combination of regulated targeting and 

active protection—in the last few centuries, especially in light of increased global 

cooperation. Coombes, however, would argue that “concern for humanity has always 

been an integral part of IHL and that “[t]he concern to limit the effects of war to the 

fighters themselves may be as old as war itself.”382 No doubt this may have been true at 

particular points in history in particular conflicts, but the generalization—in view of 

continued atrocities committed against civilians in Syria, Iraq, and Yemen, among 

others—may demand too much.383 Still, the seven normative reasons offered by Coombes 

should arguably continue to drive the enterprise of humanitarian law forward, even if 

missteps are sadly a matter of course. According to her, the first reason is the innocence 

                                                
380 LAW OF WAR HANDBOOK, supra note 381, at 138–39.  
381 Id.  
382 Karinne Coombes, Protecting Civilians During the Fight Against Transnational 
Terrorism: Applying International Humanitarian Law to Transnational Armed Conflicts, 
46 CAN. Y.B. INT’L L. 241, 271 (2008) (internal quotations omitted). 
383 E.g. Amanda Holpuch, Harriet Sherwood & Owen Bowcott, John Kerry: ISIS Is 
Committing Genocide in Syria and Iraq, THE GUARDIAN, Mar. 17, 2016, 
http://www.theguardian.com/world/2016/mar/17/john-kerry-isis-genocide-syria-iraq; 
Rasha Mohamed & Rawan Shaif, Saudi Arabia Is Committing War Crimes in Yemen, 
FOREIGN POLICY, Mar. 25, 2016, http://foreignpolicy.com/2016/03/25/civilian-casualties-
war-crimes-saudi-arabia-yemen-war/.  
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of the civilians. She expands on this further, embodying the entire justification for the all-

important IHL precept of distinction between combatants and non-combatants: 

As innocents, the justification of punitive killing does not apply to them. As non-
combatants, the justification of preventative killing does not apply to them. As 
civilians, the justification of consensual killing does not apply to them. They have 
not agreed to occupy the role of instrument; they have not consented to be treated 
as a means to a military or political end; they have done, and are doing, nothing 
that warrants attack on them. It is then the most fundamental principles of justice 
which require that civilians be immune from targeting in war.384 
 
This cardinal rule is followed by seven other, lesser normative reasons: (2) civilians are 

not fighting; (3) civilians are defenseless; (4) killing civilians is unnecessary to achieve 

military objectives; (5) protecting civilians reduces casualties; (6) sparing women and 

children “allows the species to survive”; and (7) killing civilians is “against the rules of 

the game.”385 The last reason presupposes that legal constructions guide normative 

forces, and thus carries less theoretical impact; however, as a general formulation, 

keeping in mind these normative forces will also help flesh out the legal and normative 

significance of IHL development. 

 

I. Lieber Code and the Introduction of Distinction and Protection of 
Civilians 

 
 The Lieber Code, named for its creator, Francis Lieber, represented a 

breakthrough attempt to codify and create norms for armed conflict against the backdrop 

                                                
384 Coombes, supra note 385, at 272. 
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of the brutal events of the American Civil War.386 It represented a culmination of 

Lieber’s body of work, which was deeply influenced by his own life: at fifteen, he fought 

and was wounded fighting on the German side against the French in Ligny.387 He moved 

to the United States, where he eventually became Professor of History and Political 

Science at Columbia University.388 During the Civil War, three of his sons fought—two 

took up arms for the Union, and one fought for the Confederacy—and died.389 

 Lieber crafted his code at the request of Henry W. Halleck, general in chief of the 

Union armies. A Board of Officers approved the resulting text and proffered it to 

President Abraham Lincoln for approval—on April 24, 1863, “the code was promulgated 

as General Orders #100 of the U.S. War Department.”390 The document itself, composed 

of 157 articles, laid out a variety of rules, concentrating in great detail on the treatment of 

prisoners of war (POWs).391 He particularly emphasizes humane treatment, noting that 

though “[p]risoners of war are subject to confinement or imprisonment such as may be 

deemed necessary on account of safety … they are to be subjected to no other intentional 

suffering or indignity … [They] shall be fed upon plain and wholesome food, whenever 

                                                
386 Jonathan F. Vance, Lieber Code, in ENCYCLOPEDIA OF PRISONERS OF WAR AND 
INTERNMENT 245 (Jonathan F. Vance ed., 2d ed. 2006).  
387 Theodor Meron, Francis Lieber’s Code and Principles of Humanity, 36 COLUM. J. 
TRANSNAT’L L. 269, 269 (1998).   
388 Id.  
389 Id. at 270. 
390 Vance, supra note 389, at 245.   
391 See, e.g. Instructions for the Government of Armies of the United States in the Field, 
General Orders No. 100 arts. 49–51, 53, 55–56, 59, 73–80 (Apr. 24, 1963), reprinted in 
THE LAWS OF ARMED CONFLICTS 3 (Dietrich Schindler & Jiri Toman eds., 3d ed. 1988) 
[hereinafter Lieber Code]. 
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practicable, and treated with humanity.”392 Bluntschli, first President of the Institute of 

International Law, wrote of Lieber that: 

His legal injunctions rest upon the foundation of moral precepts. The former are not 
always sharply distinguished from moral injunctions, but nevertheless, through a union 
with the same, are ennobled and exalted. Everywhere reigns in this body of law the spirit 
of humanity, which spirit recognizes as fellow-beings, with lawful rights, our very 
enemies, and which forbids our visiting upon them unnecessary injury, cruelty, or 
destruction.393 
  

Lieber did not confine himself to reflection on rules for the treatment of POWs. 

He also reflected on how the ordinary citizen—the “inoffensive individual”—should be 

treated in a way that dovetailed with his vision of “vigorous war.”394 He briefly notes that 

natives of enemy countries are enemies themselves, and subject, therefore, “to the 

hardships of the war.”395 “Nevertheless,” he continues in the following article, “as 

civilization has advanced during the last centuries, so has likewise steadily advanced . . . 

the distinction between the private individual belonging to a hostile country and the 

hostile country itself, with its men in arms. The principle has been more and more 

acknowledged that the unarmed citizen is to be spared in person, property, and honor as 

much as the exigencies of war will admit.”396 

The principle—first expressed in written form by Western sources here—is that 

of distinction. The International Committee of the Red Cross (ICRC) lists it as the first 

                                                
392 Id. art. 75–76.  
393 Meron, supra note 390, at 271 (internal quotation marks omitted).   
 
394 Lieber Code art. 23. 
395 Id. art. 21. 
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rule of customary international humanitarian law: “The parties to the conflict must at all 

times distinguish between civilians and combatants. Attacks may only be directed against 

combatants. Attacks must not be directed against civilians.”397 The necessity of 

distinction animates all the rules, laws, and case law guiding lawful targeting, or, as 

described by Robert Chesney, the law of “who may be killed.”398 Thus, the Lieber Code 

was a vast leap forward in the protection of civilians; though it certainly was not without 

what IHL jurists would today consider serious flaws, such as the ability to denial quarter 

in “great straits.”399  

Lieber also took a step forward in his proclamations regarding the protection of 

civilians—not only were enemy civilians to be spared death, he called for active 

protection of their religion, private property, and bodily integrity—especially that of 

women.400 Religious institutions, hospitals, “academies of learning,” “museums of the 

                                                
397 RULE 1. THE PRINCIPLE OF DISTINCTION BETWEEN CIVILIANS AND COMBATANTS, 
CUSTOMARY IHL, ICRC, https://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule1.  
398 See generally Robert Chesney, Who May Be Killed? Anwar al-Awlaki as a Case 
Study in the International Legal Regulation of Lethal Force, 13 Y.B. INT’L HUMAN. L. 3 
(2010).   
399 Lieber Code art. 60. It should be noted, however, that he believed that—absent 
extraordinary circumstances—enemies who surrender should be spared and protected:  
 

It is against the usage of modern war to resolve, in hatred and revenge, to give no 
quarter. No body of troops has the right to declare that it will not give, and 
therefore will not expect, quarter; but a commander is permitted to direct his 
troops to give no quarter, in great straits, when his own salvation makes it 
impossible to cumber himself with prisoners.  
 

Id.  Still, the later regulations emphasize that declining to give quarter is particularly 
verboten.  
400 Id. art. 37. 
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fine arts,” and other culturally important holdings and structures must be left 

untouched.401 However, there was little elaboration as to how one might go about 

protecting civilian persons, beyond the obvious command to refrain from killing them. 

The most active measures of protection he elaborates apply to inanimate objects: 

“classical works of art, libraries, scientific collections, or precious instruments, such as 

astronomical telescopes, as well as hospitals,” must be “secured against all avoidable 

injury, even when they are contained in fortified places whilst besieged or 

bombarded.”402 This kind of active protection for civilians in the form of advanced 

warning, “safe zones,” and the like was not codified for nearly one hundred years.403 

The Lieber Code contributed in a dramatic fashion to the early development of 

LOAC principles. On a practical level, the Prussian army “adapted the Code into the 

regulations … issued for its war in France in 1870.”404 After its publication, Emperor 

Alexander II of Russia convened a conference in Brussels in 1874 for the purposes of 

“discussing the practicality of the codification of laws and customs of war on land.”405 

The resulting Brussels Declaration was intended to expand the Geneva Convention of 

1864—discussed in detail below—in order to “protect nonbelligerents and to diminish 

the evils of war.”406 Several articles in the Brussels Declaration underscored Lieber’s 

distinction between private citizens and the armed forces of the state, offering protection 
                                                
401 Id. art. 34. 
402 Id. art. 35. 
403 See infra V.VIII. 
404 Meron, supra note 390, at 279. 
405 Id.  
406 Id.  
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to the lives and property of civilians, as well as “respect.”407 Though the Declaration was 

not ratified, it did influence the Oxford Manual adopted in 1880 by the Institute of 

International Law, a non-binding document that professed aim of providing states with 

model national legislation on the topic. 408 The Manual echoed Lieber’s principal of 

distinction as well the protection of civilians.409 As will be seen below, these 

documents—and the imprint of the Lieber Code upon them—were transcribed almost 

verbatim into the Hague Conventions of 1899.410 

The slow growth of the doctrine to protect civilians can be explained, at least in 

some part, by the fact that European wars before World Wars I and II generally were 

“waged in areas removed from civilian populations,” thus, there was “no perceived need 

                                                
407  

Art. 36. The population of occupied territory cannot be forced to take part in 
military operations against its own country. 
Art. 37. The population of occupied territory cannot be compelled to swear 
allegiance to the hostile Power. 
Art. 38. Family honour and rights, and the lives and property of persons, as well 
as their religious convictions and their practice, must be respected. 
Private property cannot be confiscated. 
Art. 39. Pillage is formally forbidden.  

 
Project of an International Declaration concerning the Laws and Customs of War, Aug. 
27, 1874 [hereinafter Brussels Declaration]. 
408 Meron, supra note 390, at 279. 
409 E.g.  

Art. 1. The state of war does not admit of acts of violence, save between the 
armed forces of belligerent States. Persons not forming part of a belligerent armed 
force should abstain from such acts…  
Art. 7. It is forbidden to maltreat inoffensive populations. 

 
Oxford Manual of the Laws of War on Land, Sept. 9, 1880.  
410 Hague Convention (II), Respecting the Laws and Customs of War on Land and Its 
Annex: Regulations concerning the Laws and Customs of War on Land, July 29, 1899. 
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to devote legal protections to civilians exclusively.”411 This hypothesis does not hold 

true—one glaring example of total war was the Thirty Years War, a bloody, protracted 

conflict in which the population of Germany fell by a full third, with an extremely high 

civilian body count, including 60% population loss in Augsburg.412 Jean S. Pictet, editor 

and writer of the voluminous commentaries on the Geneva Conventions of 1949, explains 

the lack of specific protections by noting, “it was until quite recently a cardinal principle 

of the law of war that military operations must be confined to the armed forces and that 

the civilian population must enjoy complete immunity.”413 But, the advent of aerial 

bombardment certainly quashed the military vision of two armies marching out onto an 

empty field to fight a decisive battle.414  

 

II. The Geneva Conventions 1864 through 1929: Focus on Wounded 
Soldiers and POWs 

 

                                                
411 LAW OF WAR HANDBOOK, supra note 381, at 139. 
412 GEOFF MORTIMER, EYEWITNESS ACCOUNTS OF THE THIRTY YEARS WAR, 1618-48 2 
(2002).  
413 THE GENEVA CONVENTIONS OF 12 AUGUST 1949 COMMENTARY: IV GENEVA 
CONVENTION RELATIVE TO THE PROTECTION OF CIVILIAN PERSONS IN TIME OF WAR 3 
(Jean S. Pictet ed., 1958) [hereinafter Pictet, GC IV]. Further, when the International 
Committee proposed the formation of a Convention for the protections of civilians, it 
was—interestingly—delayed by optimism: “an initiative of that sort would … be 
regarded in international circles as almost equivalent to betraying the cause of peace.” Id. 
at 4. 
414 Id. at 119 (“In former times the need to protect the civilian population in wartime was 
not felt to the same degree as since the more recent wars. Military operations 
nowadays—particularly bombing from the air—threaten the whole population.”). 
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Putting the question of why protection of civilians was codified much later than 

protections for wounded soldiers and POWs aside for the moment, several nearly 

concurrent developments in the mid-nineteenth century increased the momentum of IHL 

law, especially in the area of POW protection and care for enemy soldiers. These 

developments did touch briefly on targeting. Arguably the watershed moment for modern 

IHL, the Red Cross was formed in October 1863415 Pictet noted that the Red Cross and 

the Geneva Conventions, which have come to dominate IHL norms, are “inseparable.”416 

The Red Cross was formed on the strength of the proposals of Jean Henri Dunant, a 

Swiss businessman who traveled to Solferino in 1859, where he witnessed thousands of 

soldiers—Italian, French, and Austrian—killing and being killed; maiming and being 

maimed.417 Inspired by Florence Nightingale’s humanitarian work during the Crimean 

war, he organized aid to ameliorate the conditions for wounded soldiers.418 His 

experiences during the war moved him deeply, leading him to write A Memory of 

Solferino, a memoir and manifesto both describing the suffering he saw and beseeching 

the world community to treat all wounded soldiers—regardless of nationality—with 

humility and respect.419 The book gained widespread interest, and a special committee of 

five members of the Geneva Society for Public Welfare was formed to study Dunant’s 

                                                
415 Id. at 10. 
416 Id. at 9. 
417 Henry Dunant—Facts, NOBEL PRIZE, 
http://www.nobelprize.org/nobel_prizes/peace/laureates/1901/dunant-facts.html. 
418 H.N. PANDIT, THE RED CROSS AND HENRY DUNANT: A CASE FOR REWRITING 
HISTORY AND BIOGRAPHY 3 (1969). 
419 Sallie Morgenstern, Henri Dunant and the Red Cross, 57 BULLETIN N.Y. ACAD. 
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proposals.420 This committee of five became the International Standing Committee for 

Aid to Wounded Soldiers, which initiated the International Conference in Geneva. 

Thereafter, a second Conference convened, at which delegates from sixteen countries 

conceived and ratified the Convention for the Amelioration of the Condition of the 

Wounded in Armies in the Field on August 22, 1864.421 

As the title suggests, the focus of the ten-article convention focused chiefly on the 

conditions faced by soldiers during active as well as by wounded soldiers in the care of 

enemy forces.422 The text centered primarily on facilitating aid by and access to medical 

personnel.423 Article 5 made some small strides in the protection of the enemy civilians, 

offering them neutrality if they should “bring help to the wounded.”424 Further, the 

“presence of any wounded combatant receiving shelter and care in a house shall ensure 

its protection.”425 Importantly for the Red Cross itself, the Convention granted neutrality 

for all personnel and equipment marked with the Red Cross flag: a white background 

with a red cross.426 In 1876, the Ottoman Empire announced that instead of the Red 

Cross, which might alienate Muslim soldiers, it would adopt a white flag with a red 

                                                
420 Id. at 313. 
421 Geneva Convention for the Amelioration of the Condition of the Wounded in Armies 
in the Battlefield, Aug. 22, 1864 [hereinafter Geneva Convention 1864].  
422 See generally id. 
423 E.g., id. art. 1. 
424 Id. art. 5. 
425 Id.  
426 Id. art. 7. Interestingly, the choice of flag stemmed from the design of the Swiss flag, 
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crescent (though it would continue to respect the red cross symbol).427 The Geneva 

Convention was updated in 1906 to express in more detailed terms the protections 

extended for enemy combatants and POWs, but the revision was not significant.428 In 

1929, after the terrors of World War I, the ICRC shifted from its primary focus—

wounded soldiers—to another: the treatment of POWs.429 In the Convention Relative to 

the Treatment of Prisoners of War, 27 July 1929, some of the later active measures of 

respect for and protection of civilian lives originate: “[POWs] shall at all times be 

humanely treated and protected, particularly against acts of violence, from insults and 

from public curiosity. Measures of reprisal against them are forbidden.”430 

 

                                                
427 The Red Crescent symbol was, at that time, only temporarily accepted for the 
duration of the conflict. The History of the Emblems, ICRC, 
https://www.icrc.org/eng/resources/documents/misc/emblem-history.htm. Article 38 of 
the 1949 Geneva Convention I finally codified what had been the practice for years, 
recognizing the red crescent as well as the red lion and sun on a white background (at 
Iran’s request) as official ICRC emblems. Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field art. 38, Aug. 12, 1949, 
6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter GC I]. 
428 See generally Geneva Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armies in the Field, July 6, 1906. 
429 Geneva Convention Relative to the Treatment of Prisoners of War, July 27, 1929.  
 

In 1921, the International Red Cross Conference held at Geneva expressed the 
wish that a special convention on the treatment of prisoners of war be adopted. 
The International Committee of the Red Cross drew up a draft convention which 
was submitted to the Diplomatic Conference convened at Geneva in 1929. 
 

Id. (available at 
https://www.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=0
BDEDDD046FDEBA9C12563CD002D69B1).  
430 Id. art. 2 (emphasis added).  



 110 

III. Introduction of Hague Law 

 
This point in the Chapter presents an opportunity to introduce the so-called Hague 

Law, as distinguished from Geneva Law, because the 1929 Geneva Convention was 

intended to build on—though not to replace—the Hague regulations.431 To understand the 

differences—and overlap—between these two legal streams, the discussion briefly 

returns to the Lieber Code. After the failure of the Brussels Declaration, Tsar Nicholas II 

of Russia proposed, in 1898, a peace conference to intended to elaborate, as had Lieber, a 

wide-ranging framework for the use of force and the kinds of force allowed.432 The 

conference produced three principal treaties and three declarations. The Conventions 

were as follows: (I) Convention for the Pacific Settlement of International Disputes 

(which created Permanent Court of Arbitration); (II) Convention with respect to the Laws 

and Customs of War on Land; and (III) Convention for the Adaptation of Maritime 

Warfare of the Principles of the Geneva Convention of 1864.433 In substance, the Hague 

Conventions dealt with the regulation of the actual conduct of warfare; the Geneva 

Conventions, with their focus on the treatment of wounded soldiers and POWs, tended to 

deal at first with protecting the victims of the warfare as such.  

                                                
431 Id.  
432 Morgenstern, supra note 422, at 324. 
433 Hague Convention (I) For the Pacific Settlement of International Disputes, July 29, 
1899; Hague Convention (II) with Respect to the Laws and Customs of War on Land and 
its annex: Regulations concerning the Laws and Customs of War on Land, July 29, 1899 
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As the second Convention of 1899 added most to the development of targeting 

practices and the protection of civilians. The Preamble expressly contemplates regulating 

conduct as it relates to enemy civilian populations: “these provisions, the wording of 

which has been inspired by the desire to diminish the evils of war so far as military 

necessities permit, are destined to serve as general rules of conduct for belligerents in 

their relations with each other and with populations.”434 For example, article 25 prohibits 

“[t]he attack or bombardment of towns, villages, habitations or buildings which are not 

defended,”435 and the mandates that the “commander of an attacking force, before 

commencing a bombardment … should do all he can to warn the authorities.”436 

Bombardments must, in any case, take “all necessary steps” to spare “edifices devoted to 

religion, art, science, and charity, hospitals, and places where the sick and wounded are 

collected.”437 The populations of occupied territories can neither be forced to take the 

oath to the hostile Power,438 nor be forced to fight for the enemy side.439 Most 

importantly, however, “[f]amily honours and rights, individual lives and private property, 

as well as religious convictions and liberty, must be respected,”440 and general penalties 

cannot be imposed for the deeds of individual civilians.441 

                                                
434 Hague Convention II, supra note 436, Preamble.  
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There are, of course, some shortcomings in this formulation by the standards of 

modern IHL: bombardments are not confined to military objectives—only a few types of 

civilian structures are excluded from targetability in fortified towns and cities (though 

undefended towns are excluded totally from bombardment).442 This protection, then, 

appears to clash with the article 46 “respect” accorded to “individual lives and private 

property.”443 Further, the concept of “undefended” towns was far from illuminating.444 

This confusion is compounded by unassailable fact that aerial bombardment technology 

at the time precluded any reliability—undefended towns even remotely within striking 

difference of military objectives could and were often be hit by mistake.445 Nevertheless, 

that some areas are to be excluded, as a matter of targeting, from enemy fire and 

destruction, is a step toward more comprehensive targeting rules. Further, the principle of 

respect, first formulated in the Lieber Code, provides yet a further step forward to active 

civilian protection. 

The Hague Conventions were revised in 1907 at the behest of U.S. President 

Theodore Roosevelt, who was roundly applauded at the end of the Peace Conference of 

1907.446 The 1907 Conventions elaborated the role and workings of the Permanent Court 
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of Arbitration, but did little to alter the Regulations Respecting the Laws and Customs of 

War on Land beyond altering a few articles in order to expand their applicability to naval 

warfare.447 There were some provisions according protection to civilians in the Hague 

Convention of 1907—particularly in articles 42 to 56—but these differed little from the 

earlier convention.448 According to Okimoto, the advancements in the 1899 and 1907 

Hague Conventions were still limited in scope in their application to civilians.449 

 

IV. WWI and IHL Aftermath 

 
To understand that iterative process that drove the development of modern IHL, it 

is crucial to have a basic understanding of the methods of warfare that prompted reform. 

In the context of World War I, the kinds of atrocities and new methods of warfare were 

either not anticipated by the law as it stood or the law as it stood had not been sufficiently 

codified as customary law (as it was yet untried) for it to have any authoritative impact. 

For example, the Hague Conventions of 1899 and 1907 appeared to outlaw gas attacks, 

which would presumably be prohibited—or as the Conventions read “especially 
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forbidden”—under the prohibition of the “employ poison or poisoned weapons.”450 

Nevertheless, though Germany had ratified the treaty, lethal, asphyxiating gases such as 

chlorine were deployed on a large scale by the German troops by April 22, 1915 at the 

Battle of Ypres.451 Though the Allies were quick to denounce this flagrant violation of 

international law, Germany refuted this argument on the basis that the Hague 

Conventions had merely banned chemical shells—not the use of gas projectors.452 

Whether German operators truly believed this dodge is open to question—in the first 

months of the Great War, Kaiser Wilhelm espoused the view that a lethal, terrorizing war 

would mean, overall, a quicker, and thus less harmful, war.453 In fact, though the German 

military manual still prohibited assassination, unnecessary suffering, and the refusal of 

quarter, its authors complained that, “the tendency of thought of the last century was 

dominated essentially by humanitarian consideration which not infrequently degenerated 

into sentimentality and flabby emotion.”454 Such a complaint seemingly endorses the 

view that humanitarian values—even those as limited as those espoused in the 1864 

Geneva Convention and the two subsequent Hague Conventions—had still not solidified 

in the collective consciousness of Europe as fundamental, irreducible prescriptions with 

binding legal force. 
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During the Versailles Peace Conference of 1919, Germany and her allies were 

called to account for wartime atrocities, including, as reported in the New York Times, 

having “fourteen inhabitants of the village of Vicoigne shot ‘as an example’ and for 

burning several houses there.”455 The Commission on the Responsibilities of the Authors 

of the War and Enforcement of Penalties concluded that despite “explicit regulations, of 

established customs, and of the clear dictates of humanity, Germany and her allies have 

piled outrage upon outrage.”456 The end of WWI heralded the formation of the League of 

Nations, the short-lived, ill-fated forerunner to the United Nations.457 The Covenant of 

the League of Nations—and its stated purpose—was “to promote international co-

operation and to achieve international peace and security by the acceptance of obligations 

not to resort to war.”458 Thus, though the founding document itself purported to regulate 

the jus ad bellum—the methods by which countries may resort to armed conflict in the 

first place—the formation of the League was important in that it laid the groundwork for 

the United Nations and oversaw the ratification of one significant jus in bello treaty 

designed to fill the gap where an earlier treaty had been exploited by the German 

authorities: the Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or 

Other Gases, and of Bacteriological Methods of Warfare.459 This protocol reaffirmed the 
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prohibition of “asphyxiating, poisonous or other gases, and of all analogous liquids 

materials or devices,” as well as declaring the extension of the an earlier treaty “to the use 

of bacteriological methods of warfare.”460 

Other treaties followed WWI as well. The 1929 Convention for the Amelioration 

of the Condition of the Wounded and Sick in Armies in the Field was designed to revise 

the 1864 and 1906 conventions in light of WWI experiences but changed very little 

practically.461 However, the Convention relative to the Treatment of Prisoners of War, 

signed in 1929, fulfilled the express wish of the ICRC that a special, separate convention 

on the treatment of POWs be drawn up after the Hague Conventions of 1899 and 1907, in 

which treatment of POWs was addressed, proved inadequate protection in the course of 

WWI.462 The emphasis placed on protection against reprisals463 and collective 

disciplinary measures464 was a particularly important innovation.  

Of these treaties, the most important to the inquiry at hand had to do with the 

1923 Hague Rules of Aerial Warfare.465 After WWI had underscored the immense danger 

that aerial strikes posed to civilian populations, scholars and state representatives 

undertook, at the Washington Conference on the Limitation of Armaments, 1921–22, to 
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“subject aerial warfare to new legal constraints.”466 Given the clear and “obvious military 

advantages” of airborne warfare, attempts to produce a legally binding convention 

failed.467 The conference adopted, unanimously, the following resolution: “The 

Committee is of the opinion that it is not at present practicable to impose any effective 

limitations upon the numbers or characteristics of aircraft, either commercial or 

military.”468 However, in recognition of the importance of the subject, the conference 

adopted a Resolution Establishing a Commission of Jurists, comprised of jurists from the 

United States, the United Kingdom, France, Italy, and Japan (later adding the 

Netherlands).469 These jurists then drew up the Hague Rules on Aerial Warfare (HRAW). 

Though never ratified, the rules provided a strong normative base upon which to build 

new, responsive provisions designed to protect the civilian population. For example, 

article 22 prohibited aerial bombardment “for the purpose of terrorizing the civilian 

population, of destroying or damaging private property not of a military character, or of 

injuring non-combatants.”470 Here, the principle of distinction can clearly be seen at 

work. Further, article 24 defined the limits of legitimate aerial bombardments: 

(1) Aerial bombardment is legitimate only when directed at a military objective, 
that is to say, an object of which the destruction or injury would constitute a 
distinct military advantage to the belligerent. 

(2) [omitted] 
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(3) The bombardment of cities, towns, villages, dwellings, or buildings not in the 
immediate neighborhood of the operations of land forces is prohibited. In 
cases where the objectives specified in paragraph 2 [military forces, works, 
and establishments] are so situated, that they cannot be bombarded without the 
indiscriminate bombardment of the civilian population, the aircraft must 
abstain from bombardment 

(4) In the immediate neighborhood of the operations of land forces, the 
bombardment of cities, towns, villages, dwellings, or buildings is legitimate 
provided that there exists a reasonable presumption that the military 
concentration is sufficiently important to justify such bombardment, having 
regard to the danger thus caused to the civilian population. 

(5) A belligerent State is liable to pay compensation for injuries to person or to 
property caused by the violation by any of its officers or forces of the 
provisions of this article.471 

 
From these few rules, especially rule 24, the further, more comprehensive development 

of a few essential humanitarian norms can be gleaned. The first is distinction, which has 

already been mentioned; the rules also elaborate the prescription to evaluate the military 

necessity of bombardment against the expected loss of civilian lives and objects—and to 

act (or not) accordingly.472 As will be later explored in more detail, these provisions 

capture the early development of proportionality, which has become a core tenet of 

IHL.473 So too, the definition of “military necessity” is introduced—also a core IHL tenet 

that is meant to guide each and every attack undertaken. Despite this advancement—

albeit not ratified—there continued to be no international convention explicitly devoted 

                                                
471 Id. art. 24 (emphasis added). Article 24(2) defines the scope of “military objectives”  
mentioned in 24(1).  
472 Id.  
473 RULE 11. PROPORTIONALITY IN ATTACK, ICRC, https://www.icrc.org/customary-
ihl/eng/docs/v1_cha_Chapter4_rule14.  
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to the protection of civilians.474 For that development, the world would first need to 

experience yet another war of massive proportions. 

 

V. WWII, the United Nations, and the Resurgence of the Geneva 
Conventions 

 
 European, Middle Eastern, African, and Asian countries all experienced, to some 

degree, a massive loss of treasure and human life—both civilian and military. When the 

dust settled, 700,000 people, the “overwhelming majority” of whom were civilians, had 

been killed in airstrikes alone.475 In the Nazi-driven Holocaust, upwards of 14 million 

civilians, six million of whom were Jewish, perished.476 The horrors were not limited to 

German-targeted areas: Hamburg was destroyed, and Dresden reduced to rubble in the 

span of fourteen hours of intense bombing—in that time, the death toll numbered 

somewhere between 70,000 and 135,000 in Dresden alone.477 As a result of American 

firebombing of residential areas, mostly civilian casualties in Tokyo numbered at close to 

90,000—for casualties across the island, that number was multiplied by ten.478  

                                                
474 See generally Okimoto, supra note 452. 
475 BOMBING, STATES AND PEOPLES IN WESTERN EUROPE 1940-45 1 (Claudia Baldoli, 
Andrew Knapp & Richard Overy eds., 2011).  
476 Documenting Numbers of Victims of the Holocaust and Nazi Persecution, 
HOLOCAUST ENCYCLOPEDIA, UNITED STATES HOLOCAUST MEMORIAL MUSEUM, 
http://www.ushmm.org/wlc/en/article.php?ModuleId=10008193.  
477 Lippman, supra note 447, at 17. 
478 Id. at 18. This number includes the 140,000 civilians of Hiroshima killed by 
explosion of the first offensively used atomic bomb—around 80,000 immediately 
perished, while tens of thousands later died from radiation exposure.  Id.  
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To this unprecedented (in modern history) cataclysm, the international community 

responded with treaties, courts, and a new community of nations committed to preventing 

war and, if and when such a feat became impossible, to lessening and regulating its 

horrors. The response can be roughly categorized as two-fold: (1) first regulating the jus 

ad bellum; and (2) increasing regulations on the jus in bello.  

 

A. JUS AD BELLUM 
 
 Though not the chief focus of this investigation, a brief note must be made of the 

changes to the jus ad bellum, as the new global systems have radically shaped the way 

nations respond to and criminalize jus in bello misdeeds, including and especially the 

illegitimate targeting of civilians. Shortly after the conclusion of the war, representatives 

from fifty countries met to deliberate in San Francisco at the United Nations Conference 

on International Organization.479 The United Nations Charter, considered document one 

of the International Declaration of Human Rights, laid out in specific terms the 

circumstances under which countries could resort to armed conflict: its purpose, and that 

of the U.N. as an organization, were chiefly “to maintain international peace and 

security.”480 Article 2(4) specified that “[a]ll members shall refrain … from the threat or 

use of force against the territorial integrity or political independence of any state, or in 

                                                
479 History of the United Nations, UNITED NATIONS, 
http://www.un.org/en/sections/history/history-united-nations/. 
480 U.N. Charter art. 1(1). 
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any manner inconsistent with the Purposes of the United Nations.481 In fact, force could 

only be used in self-defense—both individually and collectively482—and after a 

determination by the Security Council that there is a threat to international security not 

solvable through peaceful means, such as sanctions and boycotts.483 Those military 

entities authorized to use force in such situations include (1) the forces of member states 

(in state-led UN forces) and (2) forces under U.N. command.484 Although these rules 

dictate the parameters under in which force can be lawfully used, it bears noting that 

humanitarian law operates separately from the U.N. Charter—even when force is wielded 

unlawfully, IHL still binds belligerent parties.485 

 To foster adherence to the Charter, and to promote the peaceful resolution of 

conflicts, the Charter enacted the International Court of Justice (ICJ) in Chapter XIV,486 

the functions of which were detailed in the accompanying Statute of the International 

                                                
481 Id. art 2(4). 
482 Id. art. 51. 
483 Id. arts. 41–42. 
484 Id. art. 29; Okimoto, supra note 452, at 8–9. 
485 Okimoto, supra note 452, at 6. 
486 U.N. Charter art. 92. There were earlier attempts at creating a world court with broad 
jurisdiction that met with mixed success. The League of Nations Covenant provided for a 
Permanent Court of International Justice (PCIJ), which was the forerunner of the ICJ. 
Statute of the Permanent Court of International Justice, Dec. 16, 1920. Its jurisdiction 
was designed to be “in addition to the Court of Arbitration organized by the Conventions 
of The Hague of 1899 and 1907. Id. art. 1. The PCIJ was, in fact, quite prolific for an 
early court. The ICJ reports that “[b]etween 1922 and 1940 the PCIJ dealt with 29 
contentious cases between States, and delivered 27 advisory opinions.” Publications of 
the Permanent Court of International Justice (1922–1946), INTERNATIONAL COURT OF 
JUSTICE, http://www.icj-cij.org/pcij/?p1=9. 
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Court of Justice.487 The Court’s competence is broad. The Statute includes under the 

court’s jurisdiction:  

  a. the interpretation of a treaty; 
b. any question of international law; 
c. the existence of any fact which, if established, would constitute a breach 
of an international obligation; 
d. the nature or extent of the reparation to be made for the breach of an 
international obligation.488 

 

In reaching its decision, the ICJ applies international law. What encompasses 

international law is defined by Article 38, and includes: 

a. international conventions, whether general or particular, establishing rules expressly 
recognized by the contesting states; 
b. international custom, as evidence of a general practice accepted as law; 
c. the general principles of law recognized by civilized nations; 
d. . . . judicial decisions and the teachings of the most highly qualified publicists of the 
various nations, as subsidiary means for the determination of rules of law.489 
 

Article 38 is widely regarded as a comprehensive list of the sources of the law of 

nations.490 

 

B. JUS IN BELLO 
 
 The changes to the jus in bello after World War II were just as, if not more, far-

reaching to those to the jus ad bellum. The Geneva Conventions of 1949 have provided, 

since their passage, the gold standard of customary humanitarian law, and, along with the 

                                                
487 Statute of the International Court of Justice, Apr. 18, 1946, 33 U.N.T.S. 993. 
488 Id. art. 36. 
489 Id. art. 38.  
490 E.g. Bouzenita, supra note 126, at 26. 
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1977 Additional Protocols, have fundamentally changed the way in which nations 

conduct themselves in war—and the punishments that can be meted out if they do not.  

 Delegates formulated the Geneva Conventions at the Diplomatic Conference 

Convened by the Swiss Federal Council for the Establishment of International 

Conventions for the Protection of War Victims—known common by its abridged name, 

the Diplomatic Conference of Geneva of 1949.491 The Conference drafted four Geneva 

Conventions by 1949, each dealing with separate aspects of jus in bello.492 The first 

three—dealing with the wounded on land, wounded at sea, and prisoners of war—are 

revisions of earlier conventions.493 The Fourth Convention established, for the first time, 

an international document dedicated solely to the protection of civilians.494. The first 

Convention, on Wounded and Sick in Armed Forced in the Field, represents the fourth 

and, as of now, final revision of the original Geneva Convention of 1864. In Pictet’s 

words, the motivation for this last revision is “animated by no less by than desire to 

mitigate, so far as with them lay, the evils inseparable from war, to put an end to 

                                                
491 1 FINAL RECORD OF THE DIPLOMATIC CONFERENCE OF GENEVA OF 1949 [hereinafter 
FINAL RECORD], available at 
https://www.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=2F5AA9B07AB61934C1
2563CD002D6B25&action=openDocument. 
492 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter 
GC I]; Geneva Convention for the Amelioration of the Condition of the Wounded, Sick 
and Shipwrecked Members of Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 
U.N.T.S. 85 [hereinafter GC II]; Geneva Convention Relative to the Treatment of 
Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter GC III]; 
Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 
12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter GC IV]; 
493 Final Record, supra note 494, at 195. 
494 Id.  
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unnecessary hardships, and to ameliorate the lot of wounded combatants on the 

battlefield.”495 In fact, he ascribed these noble intentions—to “put an end to necessary 

hardships”—as germane to all four of the Geneva Conventions of 1949. This drive to end 

unnecessary hardships hearkens “out of respect for human personality, which centuries of 

civilization have gone to create.”496 So too was the drive for the second Convention, 

Convention (II) for the Amelioration of the Condition of Wounded Sick and Shipwrecked 

members of Armed Forces at Sea.497 This second convention revises and replaces the 

earlier attempt to regulate maritime warfare, the Hague Convention (X) of 1907 for the 

Adaption to Maritime Warfare of the Principles of the Geneva Convention.498  The third 

convention expanded the protections for Prisoners of War laid down in the Geneva 

Convention of July 27th, 1929, relative to the Treatment of Prisoners of War.499  

 One major leap by the Geneva Conventions as a whole demands special 

consideration, as its implications for the treatment of civilians in hostile zones are 

immense. The application of the conventions did not depend on whether war was 

declared or not. Each convention contained the provision specifying application “to all 

cases of declared war or of any other armed conflict which may arise between two or 

more of the High Contracting Parties, even if the state of war is not recognized by one of 

                                                
495 Pictet, GC IV, supra note 416, at 19 
496 Id. 19–20. 
497 GC II. 
498 Id.  
499 GC III. 
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the.”500 The shift from a strict zone of humanitarian application in times of declared war 

to that in times encompassing also the more nebulous (and perhaps intentionally so) 

“armed conflict” broadened the scope of application significantly.501 This importance of 

this shift is captured by a simple fact: the last time the United States declared “war” was 

after the bombing of Pearl Harbor in 1941.502 Yet the Korean War, the Vietnam War, the 

Gulf War, and the Wars in Afghanistan and Iraq have been no less brutal nor less “war-

like” in their operation. The broadening of the scope of application, however, was not 

without controversy. In fact, Pictet noted that the definition of armed conflict was “the 

burning question which arose again and again at the Diplomatic Conference.”503 This 

question becomes all the more relevant to armed conflicts not of an international 

character, a somewhat new question (at the time) of international law application, which 

will be explored in more detail below. 

 Turning to the Fourth Convention for the Protection of Civilians, it is clear that 

the delegates and scholars no longer believed that the passive protection of civilians—

through targeting only legitimate military targets—sufficde in a world of aerial 

bombardment and nuclear fission. The Fourth Convention was meant to fill serious gaps 

in the protection of civilians: “[w]hen the Second World War broke out, civilians were 

                                                
500 GCI – IV art. 2. 
501 Pictet, GC IV, supra note 416, at 28. 
502 Salima Koroma, The U.S. Doesn’t Declare War Anymore, TIME, Sept. 18, 2014, 
http://time.com/3399479/war-powers-bush-obama/. 
503 Pictet, GC IV, supra note 416.  
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not provided with effective protection under any convention or treaty.”504 Thus, after the 

Second World War, in which hundreds of thousands of civilians met their demise at the 

hands of enemy powers, it seemed clear that war had “annul[ed] the differences which 

formerly existed between armies and civilian populations in regard to exposure to injury 

and danger.”505 Not only were the delegates faced with the obligations of earlier 

conventions—protecting those of whom war had already made victims—they also were 

struggling with a new obligation: to prevent civilians from becoming victims at all.  

 The provisions of Part II of the Convention cover the whole of the “populations of 

the countries in conflict, without any adverse distinction based, in particular, on race, 

nationality, religion or political opinion, and are intended to alleviate the sufferings 

caused by war.”506 In order to alleviate such conditions, the convention suggests the 

provision of hospital and safety zones and localities to protect “wounded, sick and aged 

persons, children under fifteen, expectant mothers and mothers of children under 

seven.”507 Further, “neutralized” zones are intended to shelter “wounded and sick 

combatants or non-combatants; civilian persons who take no part in hostilities, and who, 

while they reside in the zones, perform no work of a military character.”508 What and 

why explains the distinction between these two zones, both of which are meant to shelter 

civilians? The answer appears to be centered on two related issues. First, the hospital and 

                                                
504 Id. at 3. 
505 Id. at 5 (internal quotation marks omitted).  
506 GC IV art. 14. 
507 Id. art. 14. 
508 Id. art. 15. 
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safety zones are set up outside of the area in which active armed conflict is taking place, 

while the neutralized zones may be set up within the actual combat zone. To that end, the 

former is meant to be permanent, while the latter can be temporary, as agreed by the 

warring powers.509 Further, the inclusion of certain subcategories of civilians (including 

the aged, young children, and mothers of young children) in the first, permanent zone, 

was “based on a very simple criterion: they are persons who are taking no part in the 

hostilities and whose weakness makes them incapable of contributing to the war potential 

of their country; they thus appear to be particularly deserving of protection.”510  

Further, parties to the conflict are enjoined to conclude agreements for the 

“removal from besieged areas of wounded, sick, infirm, aged persons, children, maternity 

cases, ministers of all religions, medical personnel and medical equipment.”511 Hospitals 

and hospital staff are protected unless used to commit acts harmful to the enemy.512 

Protected persons are entitled “in all circumstances” to respect for “their persons, their 

honour, their family rights, their religious convictions and practices, and their manners 

and customs.”513 In only certain situations may they be interred.514 When interred, they 

                                                
509 Pictet, GC IV, supra note 416, at 14 – 15. 
510 Id.  
511 GC IV art. 17. 
512 Id. arts. 18–20. 
513 Id. art. 27. Also note that protected person are: “Persons protected by the Convention 
are those who, at a given moment and in any manner whatsoever, find themselves, in case 
of a conflict or occupation, in the hands of a Party to the conflict or Occupying Power of 
which they are not nationals.” Id. art. 4. 
514 Id. art. 42.  
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must be treated humanely at all times. They may be compelled to work only to the “same 

extent as nationals of the Party to the conflict in whose territory they are.”515 

 

VI. IAC v. NIAC 

 
 Before venturing to a discussion of developments since the groundbreaking 

Conventions, a further feature of the Conventions deserves attention: the groundbreaking 

extension of limited protections to civilians and combatants in conflicts not of an 

international character—often referred to as NIACs (the corollary being international 

armed conflicts—IACs).516 These conflicts, including civil wars and insurgency 

movements, were long viewed as outside the realm of international law, as they occurred 

chiefly within the sovereign territory of a state. It is not surprising, then, that states have 

long resisted recognition of internal disturbances as “armed conflicts”: “[s]uch armed 

resistance generally is deemed a criminal act under domestic law, and states have no 

desire to immunize or legitimize such conduct.”517 Nevertheless, responsive to the 

                                                
515 Id. art. 40. 
516 Chesney defines an IAC as having at least one sovereign state on each side of the 
conflict. In a NIAC, the constellation of parties differs: it may cover conflicts between a 
state (or states) and a non-state actor (or actors), or conflicts between two or more non-
state actors. Chesney, supra note 401, at 39. “Although brief, Common Article 3 was 
significant because it provided the first legal regulation for NIAC. “ Coombes, supra note 
385, at 254. 
517 Chesney, supra note 401, at 40.  Indeed, there can be questions about the 
classification of such conflicts even in an international context. Hamdan v. Rumsfeld 
resolved that, though the Taliban was not the legitimate government of Afghanistan, the 
U.S.-led war there must nonetheless be classified as an international conflict for the 
purposes of the laws of war. See generally Hamdan v. Rumsfeld, 548 U.S. 557 (2006); 



 129 

                                                                                                                                            
see also Geert-Jan Alexander Knoops, Military Criminal Responsibility for Targeting 
Suspected Terrorists within (International) Armed Conflicts: Towards a Uniform 
Framework, 8 INT’L CRIM. L. REV. 141, 144 (2008) (discussing Israeli and U.S. Supreme 
Court decisions regarding international armed conflicts). The Rome Statute of the 
International Criminal Court appears to adopt the position that a NIAC still must be 
constrained to the territory of one party, since its provision criminalizing war crimes 
committed during NIAC “applies to armed conflicts that take place in the territory of a 
State when there is a protracted armed conflict between governmental authorities and 
organized armed groups or between such groups.” Rome Statute of the International 
Criminal Court art. 8(2)(f), July 27, 2008, 2187 UNTS 90; see also Coombes, supra note 
385, at 260–61. However, Derek Jinks and other scholars argue for a broader 
interpretation (such as that adopted in Hamdan) to avoid an “inexplicable regulatory gap 
in the Geneva Conventions.” Derek Jinks, September 11 and the Laws of War, 28 YALE J. 
INT’L LAW 1, 40 (2003).  
Further, the question as to whether an “armed conflict” had, in fact, arisen, gained new 
importance in this arena. The Committee concluded a list of circumstances which, though 
not obligatory, provided guidance to states to ascertain when a domestic disturbance rose 
to the level of a NIAC: 
 

• That the Party in revolt against the de jure Government possesses an organized 
military force, an authority responsible for its acts, acting within a determinate 
territory and having the means of respecting and ensuring respect for the 
Convention. 

• That the legal Government is obliged to have recourse to the regular military 
forces against insurgents organized as military and in possession of a part of the 
national territory. 

• That the de jure government has recognized the insurgents as belligerents; or 
• That it has claimed for itself the rights of a belligerent or 
• That it has accorded the insurgents recognition as belligerents for the purposes 

only of the present Convention or 
• That the dispute has been admitted to the agenda of the SC or the GA of the UN 

as being a threat to international peace, a breach of the peace, or an act of 
aggression  

• That the insurgents have an organization purporting to have the characteristics of 
a State 

• That the insurgent civil authority exercises de facto authority over persons within 
a determinate territory 

• The armed forces act under the direction of the organized civil authority and are 
prepared to observe the ordinary laws of war 

• That the insurgent civil authority agrees to be bound by the provisions of the 
Convention. 
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evolving nature of warfare and the horrors it involves in both international and non-

international contexts alike, the writers of the Conventions determined to find some 

minimal common ground by which to protect these victims. These are governed chiefly 

by one common article to each convention—of which there are four total (the first 

four).518 Common Article three has often been referred to as a “convention in 

miniature.”519 As such, it can be presented nearly in its entirety as a point of reference. 

Persons taking no active part in the hostilities, including 
members of armed forces who have laid down their arms 
and those placed 'hors de combat ' by sickness, wounds, 
detention, or any other cause, shall in all circumstances be 
treated humanely, without any adverse distinction founded 
on race, colour, religion or faith, sex, birth or wealth, or any 
other similar criteria. 
To this end, the following acts are and shall remain 
prohibited at any time and in any place whatsoever with 
respect to the above-mentioned persons: 
(a) violence to life and person, in particular murder of all 
kinds, mutilation, cruel treatment and torture; 
(b) taking of hostages; 
(c) outrages upon personal dignity, in particular humiliating 
and degrading treatment; 
(d) the passing of sentences and the carrying out of 
executions without previous judgment pronounced by a 
regularly constituted court, affording all the judicial 
guarantees which are recognized as indispensable by 
civilized peoples.520 

 

                                                                                                                                            
 
THE GENEVA CONVENTIONS OF 12 AUGUST 1949 COMMENTARY: I GENEVA CONVENTION 
FOR THE AMELIORATION OF THE CONDITION OF THE WOUNDED AND SICK IN ARMED 
FORCES IN THE FIELD 49–50 (Jean S. Pictet ed., 1952) [hereinafter Pictet, GC I]. 
518 GC I–IV arts. 1–4. 
519 Pictet, GC I, supra note 520, at 48. 
520 GC I–IV art. 3 (emphasis added).  
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These provisions clearly do not reach the levels of protection afforded civilians in 

international armed conflicts, which are regulated more extensively in the GC IV. 

However, it is clear that for both NIAC and IAC, these provisions constitute a “minimum 

yardstick” of civilian treatment in wartime.521 

 

VII. Additional Protocols to the Geneva Conventions—I & II 
 
 As has been shown, the international legal community—and the community of 

nations, such as it is—responds to new developments in warfare by analogizing old rules 

and creating new ones to patch gaps that are revealed through experience. In the years 

following the World Wars, the world saw an explosion of a new kind of conflict: that 

between colonized peoples and imperial regimes. One of the most important innovations 

in Additional Protocol I provided that armed conflicts “in which peoples are fighting 

against colonial domination, alien occupation or racist regimes” are to be considered 

international conflicts, and that thereby the civilians and fighters involved are legally 

protected by the litany of protections contained in the conventions.522 Major changes also 

could be found in the kind of protection, both passive and active, due to civilian 

populations. The principle of distinction, introduced first in article 22 of the Lieber Code, 

was finally codified in a document that has arguably become customary international 

                                                
521 Military and Paramilitary Activities in and Against Nicaragua (Nicar v. U.S.), 1986 
I.C.J. 14, para. 218 (June 27).  
522 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to 
the Protection of Victims of International Armed Conflicts art. 1(4), Dec. 12,1977, 1125 
U.N.T.S. 3, 16 I.L.M. 1391 [hereinafter AP I]. 
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law.523 Article 48 stipulates that warring parties “shall at all times distinguish between the 

civilian population and combatants and between civilian objects and military objectives 

and accordingly shall direct their operations only against military objectives.”524 Civilians 

are defined negatively, adding that “[i]n case of doubt whether a person is a civilian, that 

person shall be considered to be a civilian.”525  

Further, according to AP I, Parties must take every precaution before an attack to 

“do everything feasible to verify that the objectives to be attacked are neither civilians 

nor civilian objects … but are military objectives.”526 The means of attack must seek to 

minimize “incidental loss of civilian life, injury to civilians and damage to civilian 

objects” through use of the least harmful means.527 The loss of civilian life cannot be 

“excessive” in relation to the “concrete and direct military advantage anticipated” and 

                                                
523 Id. art. 48.  
 

As regards the protection of civilians and the civilian population against the 
effects of hostilities, there is no doubt that the principle of distinction as set forth 
in Article 48 of Protocol I, both as regards the distinction between combatants and 
noncombatants and between civilian objects and non-civilian objects, reaffirms a 
general rule of international law that has never been questioned despite being 
frequently disregarded in State practice.”  

 
Fausto Pocar, To What Extent Is Protocol I Customary International Law, 78 INT’L L. 
STUDIES 337, 345 (2002). 
524 AP I art. 48. 
525 Id. art 50(1). 
526 Id. art. 57 (2)(a)(i). Military objectives are described in art. 52(2).  
527 Id. art. 57 (2)(a)(ii). The Israeli Supreme Court, indeed, has asserted that IHL 
imposes a “least-harmful-means” test in some contexts. Chesney, supra note 401, at 45.  
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shall be “cancelled” if it is determined to be “excessive.”528 As a final, proactive measure, 

“advance warning shall be given of attacks which may affect the civilian population.”529 

Protocol II sought to expand the protections granted to both civilians and 

combatants in NIAC beyond those principles briefly mentioned in common article three 

of the 1949 Geneva Conventions. According to the ICRC, common article 3 proved to be 

“inadequate in view of the fact that about 80% of the victims of armed conflicts since 

1945 have been victims of non-international conflicts.”530 Here again, the civilian 

population is generally protected.531 Civilians may not be forced to abandon their homes, 

unless their security or “imperative military reasons” so demand,532 and displaced 

civilians are entitled to “satisfactory conditions of shelter, hygiene, safety and 

nutrition.”533 

 

VIII. Civilians Participating in Hostilities 
 
 AP II designates civilians as protected “unless and for such time as they take a 

direct part in hostilities.”534 Though this formulation seems simple on its face, there is yet 

a lack of clarity—especially in insurgent situations—as to when civilians lose this 

                                                
528AP I 57 (2)(a)(iii), 2(b). 
529 Id. art. 57(c) (unless circumstances do not permit). 
530 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to 
the Protection of Victims of Non-International Armed Conflicts, June 8, 1977, 1125 
U.N.T.S. 3609 [need the other one][hereinafter AP II]. 
531 AP II art. 13. 
532 Id. art. 17. 
533 Id.  
534 Id. art.13(3). 
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protection and when they regain it. For example, the Israeli Supreme Court has read this 

provision and those like it expansively (and to the detriment if not to security, than to 

civilians).535 It has defined “taking direct part” to encompass “all acts which by nature 

and objective are intended to cause damage to the army.”536 Under this definition, it is not 

required that a civilian bear or use arms, and could theoretically include authors and 

intellectuals.537 What Chesney calls the “revolving door of immunity” is not problematic, 

he posits, if one accepts that a nonstate party’s militant groups are, for the purposes of 

distinction, combatants.538 However, is a member of Al Qaeda still a combatant, able to 

be targeted lawfully when he is strolling through a market looking for fresh fruit for his 

dinner? Though precedent and common sense lean toward “yes,” this question and those 

like it are are difficult puzzles that have yet to be completely resolved. 

 

IX. Conclusion 
 
 Through the foregoing discussion, the emergence of some common principles that 

define IHL’s current approach to targeting and the protection of civilian should have 

become clear: (1) proportionality, which “prohibits attacks that may be expected to cause 

incidental loss of civilian life, injury to civilians, [or] damage to civilian objects … that 

                                                
535 Public Committee against Torture In Israel and the Palestinian Society for the 
Protection of Human Rights and the Environment v. Israel, The Supreme Court of Israel 
Sitting as the High Court of Justice [December 11, 2005] Judgment 13 December 2006, 
para. 36 (including non-armed action as “direct” participation).  
536 Knoops, supra note 520, at 150.  
537 Id. at 150–51.  
538 Chesney, supra note 401, at 49.  
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would be excessive in relation to the concrete and direct military advantage 

anticipated”539; (2) distinction, which demands that parties to a conflict must “at all 

times” distinguish between civilians and combatants, directing attacks only against 

combatants540; and (3) humane treatment of civilians and combatants hors de combat, 

which requires proactive measures.541 The question arises though, through this Chapter: 

are peoples “more civilized” today than they were a millennium ago? Considering that 

the protection of civilians arose, at least in Islamic law, hundreds of years before the 

Fourth Geneva Convention, it is not clear that this is the case—in theory, if not in 

practice. Perhaps the laws in place reflect more noble ideals—slavery, for example, is no 

longer considered a legitimate option for the treatment of enemy-aligned civilians (as it 

was in early Islamic law). However, the damage, inflicted by more lethal weapons than 

our ancestors could have imagined, is far greater when the rules are not obeyed. Further, 

given the similarities between pre-modern Islamic law and today’s IHL, it is also not 

clear that the West has intrinsically, or historically, superior moral footing in the realm 

armed conflict. The challenge seems, then, how and why atrocities persist in the Middle 

                                                
539 Id. at 13. Note that Knoops has said that the “Principle of proportionality, which 
governs self-dfence by stats under international law, should not be confused with the 
principal right to conclude a war of self-defence till the total collapse of the adversary in 
order to permanently eliminate the attack and its attackers” Knoops, supra note 520, at 
146; see also MCCOUBREY, supra note 17, at 196 (“In modern jus in bello, ends clearly 
do not justify the means. … As a nuclear power the United Kingdom could in theory 
have won an immediate military victory [over Argentina in the Falklands War] through 
the threatened or actual use of nuclear weapons.”).  
540 RULE 1, supra note 400.  
541 RULE 87. HUMANE TREATMENT, ICRC, https://www.icrc.org/customary-
ihl/eng/docs/v1_rul_rule87.  
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East, where the heritage of Islamic law could theoretically ameliorate conditions for 

civilians in warfare without needing to attempt to radically redefine approaches to 

warfare by reference to the West. It is to this puzzle and challenge that the next Chapter 

turns.   
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CHAPTER VI. ENFORCING CIVILIAN PROTECTION NORMS IN 
MUSLIM MAJORITY COUNTRIES: CHALLENGES AND 

SOLUTIONS 

 
 

Given the legal developments outlined in the preceding Chapters, it is not 

immediately clear why the modern period has seen numerous flagrant incidents of IHL 

violations by the governments of Muslim-majority countries.542 Applying the lens of 

comparative legal history, it appears that Islamic legal traditions, as compared to Western 

or Christian-derived traditions, offer an equally strong, if not stronger, ideological 

foundation from which could spring the goals of both (1) passively preventing, through 

targeting rules civilians casualties; and (2) actively protecting, through positive rules, 

civilians in war time. In this Chapter, I suggest that one of the major challenge to 

enforcement and respect of IHL by governments of Muslim-majority countries stems 
                                                
542 Do to space and topic restraints, I do not extensively catalogue such incidents here. It 
is notable that governments have violated humanitarian law in both non-international 
international contexts. See, e.g., Edward Wong, Hussein Charged with Genocide in 
50,000 Deaths, N.Y. TIMES, Apr. 5, 2006, 
http://www.nytimes.com/2006/04/05/world/middleeast/05iraq.html?_r=1& (detailing the 
chemical warfare employed by Saddam Hussein against Kurdish Iraqis and Iranian); Ian 
Black, Bashar Al-Assad Implicated in Syria War Crimes, Says UN, THE GUARDIAN, Dec. 
2, 2013, http://www.theguardian.com/world/2013/dec/02/syrian-officials-involved-war-
crimes-bashar-al-assad-un-investigators (detailing the use of chemical weapons and other 
IHL violations perpetrated by the Syrian regime); INTERNATIONAL CENTER FOR 
TRANSITIONAL JUSTICE, LEBANON’S LEGACY OF POLITICAL VIOLENCE: A MAPPING OF 
SERIOUS VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS AND HUMANITARIAN LAW IN 
LEBANON 1975–2008, Sept. 2013, available at 
https://www.ictj.org/sites/default/files/ICTJ-Report-Lebanon-Mapping-2013-EN_0.pdf 
(cataloguing extensive IHL and IHRL violations during Lebanon’s lengthy civil war); 
Stephanie Nebehay & Angus McDowall, U.N. Says Saudi-Led Bombing of Yemen Market 
May Be International Crime, REUTERS, Mar. 18, 2016, http://www.reuters.com/article/us-
yemen-security-un-idUSKCN0WK152 (noting U.N. concern over possible war crimes 
committed by Saudi Arabia in Yemen). 
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from the perception that participation in and adherence to perceived Western value 

systems amounts to collaboration with and acceptance of historically oppressive, colonial 

regimes.543 A key to the beginning of the Islamic resurgence in the 1960s and 70s was the 

rejection of failed, neo-liberal policies; disillusioned with rising poverty, the 

demoralizing defeat in the 1967 war, and systemic regime corruption, “[r]eligious leaders 

and traditionalists” argued that “Muslims in pursuing a Western secular path of 

development had departed from and must now ‘return’ to the straight path of Islam.”544  

In the modern context of continued suspicion toward invasive, inauthentic 

Western policies, it is little wonder that international legal systems that the West has 

touted as its own, unique creations might elicit questions of legitimacy and overall 

feelings of ambivalence in the Islamic world. Keeping this hypothesis at the forefront, 

this Chapter will proceed first by a brief historical overview that shows that, despite this 

Western-dominated narrative, Muslim-majority states have historically been actively 

involved in the construction of modern international law, particularly the Fourth Geneva 

Convention in 1949 and have taken limited steps to present international law from an 

Islamic perspective. Next, I will examine the “legitimacy problem” hindering the solemn 

enforcement of IHL norms, particularly regarding the protection of civilians during war. 

To remedy this issue, I then propose several starting points from which Muslim scholars, 

legists, and government leaders might begin, concluding with some of the additional, 

foreseeable difficulties in the approaches.     

                                                
543 VOICES OF RESURGENT ISLAM, supra note 340, at  6–11. 
544 Id. at 12.  
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I. Historical Involvement of Muslim-Majority Countries in the 
Development of Modern IHL 

 
 
 On February 12, 1949, the founder of the Muslim Brotherhood, Hassan al-Banna, 

was assassinated, possibly on the orders of the King of Egypt, Farouk.545 The Islamist 

revival, of which al-Banna’s Brotherhood was a driving force, had not yet really begun in 

force, but the seeds were sown for dramatic shifts in society across Muslim-majority 

countries. Later that year, in August, dozens of nations adopted the Geneva Convention 

relative to the Protection of Civilian Persons in Time of War (commonly known as GC 

IV).546 Muslim-majority countries both participated in and helped shape the convention. 

Before moving to present day challenges, it is necessary to point out that Muslim-

majority states and representatives have been integral to the process of drafting many of 

the major international humanitarian law treaties. 

 In 1856, after the Treaty of Paris, the Ottoman Empire was admitted to the 

“concert of civilized nations”—the first state not belonging to the Christian world to be 

included.547 The Ottoman Empire also was the only Muslim-majority entity to ratify and 

                                                
545 Ana Belén Soage, Hasan al-Banna and Sayyid Qutb: Continuity or Rupture?, THE 
MUSLIM WORLD 294, 294 (2009).   
546 See supra Part V.VIII.B. 
547 Treaty of Paris, Russ. – Ottoman Empire, Mar. 30, 1856; Gustavo Gozzi, The 
Particularist Universalism of International Law in the Nineteenth Century, 52 HARV. 
IN’TL L.J. ONLINE 73, 78 (2010).   
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acceded to the First Geneva Convention of 1864.548 After the disintegration of the empire 

in 1924, Turkey continued to participate and sign on to international humanitarian law 

articles—including the Geneva Convention on the Wounded and Sick of 1929, and the 

Geneva Convention on Prisoners of War of 1929.549 

 Despite the somewhat meager involvement of Muslim-majority countries in IHL 

treaties prior to 1949, Muslim-majority countries were major actors in shaping all four 

Geneva Conventions, including the Fourth. Afghanistan, Egypt, Iran, Lebanon, Syria, and 

Turkey all signed on to the Convention.550 Before the Convention itself, the Seventeenth 

International Red Cross Conference convened to discuss, inter alia, the drafting of a new 

Convention for the Protection of Civilians.551 The Conference delegates, which included 

government representatives and representatives from the Red Cross, Red Crescent, or 

Red Lion and Sun Committees discussed the draft, proposed changes, and then adopted 

                                                
548 TURKEY: HISTORICAL DOCUMENTS, ICRC, 
https://www.icrc.org/applic/ihl/ihl.nsf/vwTreatiesHistoricalByCountrySelected.xsp?xp_c
ountrySelected=TR&nv=8. 
549 Id. However, it may be noted that this participation was disingenuous in the 
beginning—Turkey continues to deny the participation of the Ottoman Empire in the 
1915 Armenian Genocide. Speech-Lecture of the RA NA Vice President Eduard 
Sharmazanov at Charles University in Prague, NATIONAL ASSEMBLY OF THE REPUBLIC 
OF ARMENIA, Mar. 11, 
2015,http://www.parliament.am/news.php?cat_id=2&NewsID=7281&year=2015&month
=03&day=11&lang=eng.  
550 CONVENTION (IV) RELATIVE TO THE PROTECTION OF CIVILIAN PERSONS IN TIME OF 
WAR. GENEVA, 12 AUGUST 1949. – STATES PARTIES, ICRC, 
https://www.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_viewStates=XPages_NORMStatesP
arties&xp_treatySelected=380.  
551 SEVENTEENTH INTERNATIONAL RED CROSS CONFERENCE: REPORT, 1948 25, 
available at https://www.loc.gov/rr/frd/Military_Law/pdf/RC_XVIIth-RC-
Conference.pdf. 
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the draft of a “new convention for the protection of civilians.”552 At this conference, 

delegates included those from Egypt, Iran, Indonesia, Pakistan, Syria, and Turkey.553 

Further, the record shows that these representatives from Muslim-majority countries were 

quite active in the discussion. Dr. Kadry from Syria, and Minister Hussein Rady Bey of 

Egypt, ably drew the attention of the other delegates to the plight of Palestinian refugees 

and prevented the liquidation of the International Relief Union.554 Further, Mr. Rana 

Tarhan, of the Turkish Red Crescent, was the Vice President of the Relief Committee for 

the Conference.555 

 Muslim-majority countries were also well represented at the International Red 

Cross meetings to discuss Additional Protocols I and II. That conference, XXI, was held 

in Istanbul, and presided over by Mr. Riza Cerel, President of the Turkish Red 

                                                
552 Id. at 74. 
553 See id.  
Delegates from the Muslim-majority world included: Egypt (Red Crescent Dr. A. S. el 
Guindi Bey; Government H.E. Mr. Hussein Rady Bey, Minister of Egypt in Stockholm. 
Mr. S. Khalil, Secretary, Legation of Egypt in Stockholm); Iran (Red Lion and Sun Dr. J. 
S. Saleh, Member, Central Board. Miss F. Kazemi); Indonesia (Indonesian Section 
Netherlands Red Cross: Mrs. E. M. Ramaer-Sibinga Mulder; President; Dr. F. J. 
Naingolam, Member of Central Committee; Miss S. Marijan, Member of Central 
Committee); Pakistan (Red Cross Lieutenant-Colonel M. Jafar, Public Health 
Commission; Government Major-General S. M. A. Faruki, Director-General, Army 
Medical Service. Major M. Hafizuddin, Secretary); Syria (Red Crescent Dr. A. Kadry, 
Under-Secretary of State, Ministry of Public Health; Government Dr. A. Kadry, (see Red 
Crescent)); Turkey (Red Crescent: Mr. A. Rana Tarhan, President.  
Professor B. Tugan. Dr. A. H. Selgil, Member of Central Committee; Government: Dr. Z. 
Ural, Colonel, Chief Guhlane Military Hospital; Mr. M. Aral, Military Attache, Legation 
of Turkey in Stockholm; Mr. N. Abut, Director, International Service) 
554 Id. (describing the problems faced by refugees as “of the greatest interest for all 
manking. We, in Egypt, have aided the refugees … but this relief afforded by 
neighbouring [sic] countries cannot suffice.”). 
555 Id. at 18. 
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Crescent.556 Protocol II, in particular, expanded the protections granted to both civilians 

and combatants in NIAC beyond the principles briefly touched on in common article 3 of 

the Geneva Conventions of 1949.557  

 

 

II. The Challenges to Compliance with IHL—The Legitimacy Deficit  

 
 

Arguably one of the greatest arguments against full and solemn commitment not 

only to international humanitarian law but also international human rights law more 

generally, boils down to a perceived lack of Islamic legitimacy. Not only do international 

treaties on humanitarian law lack legitimacy, their very imposition smacks of 

neoliberalism, oppression, and disregard or disdain for Islamic thought or the beliefs of 

Muslims. As noted by Mawdudi, one of the foremost Islamist writers, “[t]he people in the 

West have the habit of attributing every good thing to themselves and try to prove that it 

is because of them that the world got this blessing, otherwise the world was steeped in 

ignorance and completely unaware of all these benefits.”558 In his Human Rights in Islam, 

he sought to dissociate the project of human rights from Western efforts, specifically the 

                                                
556 The XXIst International Conference of the Red Cross, Istanbul, ,1969, 9(104) INT’L 
REV. RED CROSS 599 (1969) (available at 
https://www.loc.gov/rr/frd/Military_Law/pdf/RC_Nov-1969.pdf).  
557 See supra Part V.X.  
558 Syed Abul A‘la Maududi, Human Rights in Islam 9 (available at 
http://www.muslim-library.com/dl/books/English_Human_Rights_in_Islam.pdf).  
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United Declaration of Human Rights559 promulgated by the United Nations (which, 

according to Mawdudi “can … be more aptly and truly described as the Divided 

Nations”).560 Instead, he built his own approach to human rights, relying on textual 

support from ahadith and the Qur’an, while decrying as hypocritical any Western legal 

systems that call for human rights.561  

 Another writer influenced by Mawdudi, the Egyptian Sayyid Qutb, echoed many 

of Mawdudi’s thoughts about the need to find Islamic alternatives to Western modes of 

society and religiosity.562 According to Qutb, there are two ways to understand 

civilization: (1) Muslims could claim their unique civilization and have our share in 

creating an authentic civilization; or (2) they could “‘borrow ready made models …. to 

copy indiscriminately everything … without thought or assessment.’ The former is the 

understanding of human; the latter, that of monkeys.”563 Tellingly, in his later, more 

militant liberation-centered writings, he advocates the replacement of human laws with 

                                                
559 The UDHR, drafted by “representatives with different legal and cultural backgrounds 
from all regions of the world,” was promulgated by the United Nations General 
Assembly in 1948, and sought to set out “for the first time, fundamental human rights to 
be universally protected.” UNITED NATIONS, THE UNIVERSAL DECLARATION OF HUMAN 
RIGHTS, http://www.un.org/en/universal-declaration-human-rights/; Universal 
Declaration of Human Rights, G.A. Res. 217A (III), U.N. Doc. A/810 at 71 (1948). 
560 Maududi, supra note 561.  
561 E.g. id. (“'The Right to Life' has been given to man only by Islam. You will observe 
that the people who talk about human rights if they have ever mentioned them in their 
Constitutions or Declarations, then it is clearly implied in them that these rights are 
applicable only to their citizens or they have been framed for the white race alone.”) 
562 See generally Haddad, in VOICES OF RESURGENT ISLAM, supra note 341.  
563 Id. 71–72. 
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divine: “The greatest bondage—in the view of Islam—is subservience to human laws 

legislated by humans.”564  

 As a response to the Islamic revival called for by Mawdudi, Qutb, and others, 

governments have, with varying degrees of success, attempted projects meant to replace 

colonial legal landscapes with laws based in shari’a. For example, the Islamisation 

movement of Zia al-Haq in Pakistan co-opted and was guided by Mawdudi’s Jama’at 

Islami, providing “important religious legitimacy to [al-Haq’s] state-shaping project.”565 

The project eventually failed—among the reasons for its decline was the subversion of 

Islamic ideals to al-Haq’s own dictatorial ambitions.566 More superficial cooption of 

Islamic ideals, like those espoused and performed by Anwar al-Sadat in Egypt, were 

found wanting, and his resistance to complete transformation (as well as his cooperation 

with Israel) led eventually to his assassination by actors very movements he had once, at 

least publically, embraced.567 Still, overall, governments in Muslim-majority countries, 

with the exception of Turkey, have embraced since the 1970s (or have portrayed 

themselves to embrace), the ideals embraced by the Islamic revival. Constitutions are 

careful to include shari’a as one of or the source of legislation—providing the document 

and the regime that administers it, with the sheen of Islamic legitimacy.568 With these 

                                                
564 Id. at 83. 
565 BEVERLEY MILTON-EDWARDS, ISLAMIC FUNDAMENTALISM SINCE 1945 61 (2004).  
566 Id. 61–62. 
567 Id. 63–64. 
568 E.g., DUSTUR AL-JUMHIRIYYA MASR AL-ARABIYYA [EGYPTIAN CONSTITUTION] art. 2 
Jan. 18, 2014. 
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changes, Islam has come to the forefront of the discourse on national legislation. New 

personal status laws, in particular, reflect popular demands for a more Islamic society. 

 As the preceding Chapters have demonstrated, a solid claim can be made that 

Islamic siyar provides many of the same types of protections (albeit not exact) as does 

IHL especially with regard to the protections of civilians during wartime. However, it 

does not appear that scholars, ‘ulama, Islamist movements, or Muslim-majority 

governments have seriously examined siyar. In effect, it has all but disappeared from the 

public discourse, though individual scholars have taken up various aspects of siyar, such 

as the treatment of POWs569 and the scope of self-defense in siyar.570 Unfortunately, 

where mainstream, respected Muslim jurists, legists, and heads of state have refrained 

from commenting, extremists groups have snatched up the mantle. Osama bin Laden’s 

call to “global jihad … went against centuries of tradition and practice of the lesser jihad. 

It erased any distinction between civilians and military targets, turned a historically 

collective obligation into an individual one, and disconnected jihad from specific 

territories.”571 In the absence of state-sanctioned jus in bello (besides nominal adherence 

to IHL treaties which lack legitimacy and force for the reasons outlined above), the 

narrative has been seized—one of the only codes available claiming to outline Islamic 

                                                
569 Muhammad Munir, Debates on the Rights of Prisoners of War in Islamic Law, 49 
ISLAMIC STUD. 463 (2010); Ray Murphy & Mohamed M. El Zeidy, Prisoners of War:  A 
Comparative Study of the Principles of International Humanitarian Law and the Islamic 
Law of War, 9 INT’L. CRIM. L. REV. 623 (2009). 
570 Ahmad, supra note 190.   
571 Matthew Hoisington, Doctrines of Equivalence? A Critical Comparison of the 
Instrumentalization of International Humanitarian Law and the Islamic jus in bello for 
the Purposes of Targeting, 37 FLETCHER F. WORLD AFF. 153, 158 (2013).  
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siyar is the Taliban’s La’ihah, issued on May 29, 2010.572 Where the Afghani Taliban 

code is surprisingly protective of civilians (though protections most certainly should and 

could be made stronger—and civilians are narrowly defined), the “Islamic” justification 

announced by Daesh in the wake of the attacks in Paris and Brussels is rife with cherry-

picking and a clear ignorance or disavowal of longstanding siyar principles regarding the 

protection of civilians.573 The poorly worded English release of their justification begins 

with a position that has been rejected as minority for centuries: “First we want to make it 

clear to all that what makes the kafir’s blood permissiable to spill is not him fighting the 

Muslims, rather it is his “KUFR” that necessitates his killing. So if one asks, can you kill 

a Kafir (who does not fight Islamand [sic] muslims)? the answer is a big YES.”574 

 To move the discourse forward in public discussion in mainstream Muslim 

communities, then, I suggest several possible avenues by which siyar can be reclaimed. 

Muslim intellectuals, legists, and community leaders must do the hard work of 

articulating a modern siyar, especially its protection for civilians, and then critically 

determining those portions of international humanitarian law with which differences 

                                                
572 El Zeidy, supra note 572, at 465. Note that Muhammad Munir has conducted an 
excellent Islamic law analysis of these rules. Muhammad Munir, The Layha for the 
Mujahideen: An Analysis of the Code of Conduct for the Taliban Fighters under Islamic 
Law, 93 INT’L REV. RED CROSS 81 (2011).  
573 Sam Prince, Read: Official ISIS Announcement on Brussels Attacks, HEAVY, Mar. 
22, 2016, http://heavy.com/news/2016/03/official-isis-announcement-state-on-belgium-
attacks-bombings-attack-brussels-paris-attacks-france-amaq-news-agency-terrorism-
bombs-tweet-twitter-english-translation/  
574 Id.  
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might arise. Here, I hope to provide some starting points from which such conversations 

can begin to take place. 

 

III. Possible Solutions to the Legitimacy Problem 

 

A. COORDINATED SCHOLARLY ENGAGEMENT 
 
 One solution that is already being performed piecemeal would be to convene a 

conference of Muslim scholars who could, together, analyze siyar, update and critique it 

where modernity insists, and systematically examine the Fourth Geneva Convention and 

Additional Protocols, with an eye toward sussing out Islamic jurisprudence consistent 

with and possibly originative of the IHL rules regarding civilians. As mentioned, there 

have been piecemeal attempts to address IHL topics from an Islamic perspective. 

Muhammad Mushtaq Ahmad provides an exhaustive study, with reference to both 

modern and pre-modern thinkers, on the scope of self-defense in Islamic and 

international law.575 He concludes that there are many areas of convergence, but that 

“[t]he doctrine of defence in Islamic law is much wider than that in the contemporary 

international legal regime.”576 Despite this conclusion, he does not find uniform 

international standards unattainable—“As a matter of fact, differences can be resolved 

only when they are recognized.”577 Muhammad Munir, Mohamed M. El Zeidy, and Ray 

                                                
575 Ahmad, supra note 190.  
576 Id. at 193. 
577 Id.  
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Murphy have also contributed to the discourse by analyzing the convergences and 

divergences with regard to the treatment of prisoners of war.578 Ahmad Al-Dawoody’s 

book, The Islamic Law of War: Justification and Regulations, also makes great strides in 

attempting to provide an overview of both jus in bello and jus ad bellum principles in 

Islamic law and their cognates in IHL.579  

 Despite these efforts, no comprehensive symposia or collaborative efforts have 

been undertaken to examine the protection of civilians in the Islamic Law of War 

context—and to what extent these principles converge with IHL treaties. Of course, there 

are drawbacks to such a conference. Even if it were held in a Muslim-majority country, 

with the host country as a sponsor, such work might fall on deaf ears. Why heads of 

government should be convinced or even notice the scholarly production is unclear. Still, 

there have been no large-scale scholarly symposia or committees to produce such a work.  

 

B. REGIONAL RED CRESCENT AND RED LION AND SUN CONFERENCE 
 
 Nearly all Muslim-majority countries have a Red Crescent or a Red Lion and Sun 

Chapter, united to the International Committee for the Red Cross (ICRC) through the 

International Federation of Red Cross and Red Crescent Societies (IFRC).580 A 

conference, similar to those held when the Geneva Conventions were written, could be 

highly beneficial. Such conferences included not only Red Cross, Crescent, or Red Lion 
                                                
578 Munir & El Zeidy, supra note 572. 
579 AL-DAWOODY, supra note 8. Other notable authors include M. Cherif Bassiouni, 
Amna Guellali, and Mohammed Bedjaou. 
580 INTERNATIONAL FEDERATION OF RED CROSS AND RED CRESCENT SOCIETIES, 
http://www.ifrc.org/. 
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and Sun representatives, but also representatives from the nation-states themselves. 

Further, additional scholars and leading religious figures should be included in the 

process of detailing the Islamic law principles surrounding protection of civilians and 

then noting the similarities and differences between the framework and that of the fourth 

Geneva Convention. Beyond just cataloguing these differences, attendees should work to 

close gaps where applicable—in the event that Islamic law goes further than IHL, those 

instances should be noted as well. The product could be one of several documents. An 

annotated version of the Fourth Geneva Convention, to be presented to the ICRC and 

IFRC, would provide the means for constructive dialogue between the Western-centric 

ICRC and Muslim-majority countries. It would also provide rational grounds for Muslim-

majority countries to express principled, Islamic-law based reservations on provisions 

deemed incompatible (after working to find a solution). Further, where Islamic law goes 

further than established IHL, the Geneva Convention might be slightly revised to reflect 

more sweeping protections.  

 Of course, there are many, obstacles to such an undertaking—especially in the 

current environment. It seems it would be unlikely and possibly unwise to have some 

Muslim-majority countries sit down together to complete such an endeavor. For example, 

would constructive conversation be able to occur between delegates from Saudi Arabia 

and Yemen?581 Is it likely that Saudi Arabia could comfortably discuss jurisprudence 

                                                
581 Cf. Mohamed & Shaif, supra note 386. 
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with Iran—both from a geo-political and religious standpoint?582 Further, what role, at 

this juncture, can either Iraq or Syria afford to play in such a dialogue?583 At the present 

time, the answer to these questions is probably no. A possible solution might be breaking 

the conference up in to smaller, allied pieces, and signing bilateral peace treaties with the 

resulting documentation (as well as submitting the document to the ICRC and U.N.). 

Where sweeping solutions would not work, piecemeal regional treaties could still prevent 

atrocities in future conflicts.584  

 

C. INVOLVEMENT OF THE ORGANIZATION OF ISLAMIC COOPERATION 
 
 What would seem the most obvious vehicle for this sort of undertaking would be 

a dedicated conference of the Organization of Islamic Cooperation (OIC). The OIC is the 

second largest inter-governmental organization (the first being, of course, the United 

Nations). The group was established, originally as the Organization of the Islamic 

Conference, at a summit in Rabat that followed intense outcry over a fire set at the Al-

Aqsa mosque in Jerusalem.585 The Organization is governed by its own charter, which 

                                                
582 Iran’s President Says He Wants to Resolve Tensions with Saudi Arabia, BOSTON 
GLOBE, Mar. 26, 2016, https://www.bostonglobe.com/news/world/2016/03/26/iran-
president-says-wants-resolve-tensions-with-saudi-
arabia/9BRI4oafobMmQMP49UEaiM/story.html.  
583 Anshel Pfeffer, ISIS Flourishes in Failed States: Syria, Iraq, Libya and Now 
Belgium, HAARETZ, Mar. 27, 2016, http://www.haaretz.com/israel-news/.premium-
1.711158.  
584 Note that these kinds of treaties are allowed under U.N. Charter art. 52. 
585 ORGANISATION OF ISLAMIC COOPERATION, http://www.oic-
oci.org/oicv3/home/?lan=en. 
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was last amended in 2008.586 The principles governing the charter and the OIC itself are 

commitment to the “purposes and principles” of the U.N. Charter; the peaceful settlement 

of differences; respect for national sovereignty; the promotion and upholding of “good 

governance, democracy, human rights and fundamental freedoms, and the rule of law.”587 

It is composed of numerous sub-bodies, its council of ministers meets annually, and it 

speaks out to condemn acts of terrorism and grave abuses of human rights when it sees 

them—but only when such abuses occur because of non-state actors, none of whom are 

members, or when other non-Member states perpetrate them (in particular, Israel).588 

 Despite these initial shortcomings, the OIC appears to have great potential. The 

Cairo Declaration on Human Rights in Islam (CDHRI) was adopted by the OIC in Cairo 

by the Nineteenth Islamic Conference of Foreign Ministers.589 The office of the High 

Commissioner for Human Rights subsequently published the CDIHR as an International 

Instrument, thus bestowing international legitimacy upon it as a possible source of 

international law.590 Why, then, should not the OIC undertake a similar procedure with 

regard to the Fourth Geneva Convention—or even the Geneva Conventions as a whole? 

Numerous reasons present themselves. The OIC’s record of actually enforcing its norms 

or having any real coercive power over its constituent member is mixed—if not, in fact, 

quite weak. There are high points: it was able to rally famine relief efforts in Somalia 

                                                
586 Id.  
587 Id.  
588 History, OIC, http://www.oic-oci.org/oicv2/page/?p_id=52&p_ref=26&lan=en. 
589 Robert Carle, Revealing and Concealing: Islamist Discourse on Human Rights, 
HUMAN RIGHTS REV. 122, 131 (2005).  
590 Id.  
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effectively, and it participated, in a limited way, in the signing of the Djibouti Agreement 

to quell war in Somalia.591 In a pointed political statement, Syria’s membership was 

suspended in 2012.592  

 There is no method of enforcement for the CDHRI; and many of those who 

signed the declaration continue, without comment, to carry out human rights abuses.593 

Further, since the signing of the CDHRI, consensus between member states has become 

more difficult to establish594—particularly in the last 10 years, the Sunni-Shi’a divide has 

deepened, frustrating efforts for meaningful cooperation.595 Still, a conference held by the 

OIC to undertake a critical, Islamic look at Geneva Convention IV could still have 

significant symbolic impact and might rally allies to push their own allies harder for 

compliance with international standards. 

                                                
591 Víctor Luis Gutiérrez Castillo, The Organization of Islamic Cooperation in 
Contemporary International Society, 27 REVISTA ELECTRÓNICA DE ESTUDIOS 
INTERNACIONALES 1, 16 – 17 (2014). It was an observer group signatory to the 
agreement. See Djibouti Agreement 2008.  
592 Castillo, supra note 594, at 18. 
593 Egypt: Year of Abuses Under al-Sisi, HUMAN RIGHTS WATCH, June 8, 2015, 
https://www.hrw.org/news/2015/06/08/egypt-year-abuses-under-al-sisi (explaining the 
litany of human rights abuses in Egypt in 2015).  
594 “Some countries, such as Turkey and Malaysia, envision the conference as a forum 
for a cultural agenda pushing moderation, while others, such as Saudi Arabia and Iran, 
want a more political agenda including the spread of theocratic influence.” Toni Johnson, 
The Organization of the Islamic Conference, COUNCIL ON FOREIGN RELATIONS, June 27, 
2010, http://www.cfr.org/religion/organization-islamic-conference/p22563. 
595 Accordingly, the OIC's credibility and potency remain limited, as most member states 
are members of other regional organizations thought to be more of a priority than the 
OIC. In addition, the OIC's does not have a very extensive record of accomplishments. 
NGO Law Monitor: Organization of Islamic Cooperation, THE INTERNATIONAL CENTER 
FOR NOT-FOR-PROFIT LAW, Mar. 19. 2016, 
http://www.icnl.org/research/monitor/oic.html. 
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D. OTHER POSSIBILITIES 
 
 There is a range of other possible solutions—or at least steps in the right 

direction—that could incrementally raise awareness and foment scholarly and 

governmental conversations regarding the protection of civilians in Islamic law. More 

positions on the International Criminal Court could be offered to shari’a-trained jurists. 

However, at the moment, the only Muslim-majority countries that have acceded to the 

Rome Statute establishing the tribunal are Jordan, Palestine, Tunisia, Bangladesh, 

Tajikistan, and Afghanistan.596 Thus the avenues to judgeship are rather limited, though 

individuals fluent in Islamic siyar from non-member governments, such as Mohamed M. 

El Zeidy, have risen to prominent positions within the court itself.597 

 Another possibility might be the using the oft-neglected protecting power 

provisions in the GC IV.598 A redoubled effort to increase the use of neutral, third-party 

“protecting powers” in conflicts between Muslim-majority states, in particular might be 

useful—and could prove more effective if the protecting power used, as an attaché, a 

scholar versed in Islamic law of siyar. However, the protected power, in this case, might 

be suspicious of Western protecting powers reminding them of their IHL obligations in 

                                                
596 State Parties—Chronological List, International Criminal Court, https://www.icc-
cpi.int/en_menus/asp/states%20parties/Pages/states%20parties%20_%20chronological%
20list.aspx. 
597 El Zeidy supra note 572.  
598 GC IV art. 9 
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Islamic terms—the relationship and trust necessary in the relationship would thus be 

damaged. 

 

IV. Further Difficulties 

 
 Having identified the overarching challenge to better compliance with IHL norms 

regarding civilians—legitimacy—a few solutions have been offered to ameliorate the 

suspicion and toward such norms by revealing and exploring the rich history of 

protections granted civilians in Islamic law. Such attempts must be careful, indigenous, 

and take place in groups or organizations with the ear of government leaders. There are, 

however, a few challenges that would be encountered regardless of the proposed solution. 

One is a juridical and theological challenge stemming from the multi-state reality of 

modern Muslim countries; the second is a more general rule of law challenge facing 

Muslim-majority countries, and the third is the perception of double standards in the 

treatment of Western IHL violations. 

 

A. SIYAR AND THE UNDIVIDED UMMAH—A RECONCILIATION 
 
 

As noted in an earlier Chapter, siyar writers continued to reference, long beyond 

fragmentation into territories and various empires, the theological construct of dar al-

Islam and Dar al-jihad (or Dar al-Sulh and Dar al-‘Ahd).599 Long before the Ottoman 

                                                
599 Supra Part III.I.A–B. 
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Empire withered, major regional divisions existed in the ummah. The Ummayad 

continued their rule of Al-Andalus beyond the Abbasid revolution; the Fatimid caliphate 

co-existed for some time before joining the Abbasid caliphate. However, the central 

theological challenge remains: if there can be only one legitimate khalifa, how can siyar 

exist in the context of modern nation-states? Further, does siyar have personal validity, in 

that it applies to a person independent of their place of residence, or, does it instead, have 

territorial validity, finding application only within the borders of a State?600 The 

resolution of this second question actually has significant bearing on the first: in order to 

make sense in a modern context, a state must first be bound, in a territorial sense, to siyar 

before the question of whether multiple states can exist can be answered. Khadduri has 

advanced the theory that Abu Hanifa and Abu Yusuf advanced a theory of territoriality in 

describing relations between Muslims and non-Muslims.601  

However, a good argument may be made that even though all Muslims may 

belong to the same ummah, comprising, in their entirety, a distinct Muslim nation—there 

is nothing inherently wrong in dividing this nation into various states. This is the forceful 

point made by Muhammad Hamidullah in his extensive treatise, The Muslim Conduct of 

State, who says that “though essentially Muslims constitute but one “nation, yet not all 

                                                
600 Chibli Mallat, Comparative Law and the Islamic (Middle Eastern) Legal Culture, in 
THE OXFORD HANDBOOK OF COMPARATIVE LAW 609, 611–12 (2006). 
601 KHADDURI , supra note 153, at 23. But see Bouzenita, supra note 126, at 23 
(forcefully rejecting this theory). 
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the Muslims ever lived in Islamic territory.”602 The Qur’an, he notes, seems to imply this 

as a possibility: “If he be of a people hostile unto you, and he is a believer, then the 

penance is to set free a believing slave.”603 The observations of Sayyid Qutb give further 

credence to this view that siyar was not impossible in the modern era, seeing “no 

necessity for having a single Islamic nation, though he felt it very important for all 

Muslim nations to form one bloc”604 He wrote that 

The Islamic system is not restricted solely to a replica of the first Islamic society, 
but is every social form governed by the total Islamic view of life… The Islamic 
system has room for scores of models which are compatible with the natural 
growth of a society and the new needs of the contemporary age as long as the total 
Islamic idea dominates these models in its expansive external perimeter. 

 
Thus, though a coherent, forceful response to the classical limitations of siyar has not 

been articulated, there are arguments that mitigate if not eliminate the theoretical 

difficulties.  

 

 
B. RULE OF LAW CHALLENGES 
 
 A more general issue facing acknowledgement and enforcement of any sort of 

international legal system is the pervasive challenges to domestic rule of law in many 

(though not all) Muslim-majority countries. Chibli Mallat, in his Chapter on Islamic 

Comparative Law for the Oxford Handbook of Comparative Law, lamented, at length, 

                                                
602 MUHAMMAD HAMIDULLAH, THE MUSLIM CONDUCT OF STATE 85, § 149 (1942) 
(emphasis added).  
603 Iv. 92. Emphasis removed 
604 Voices Resurgent Islam 71 
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rule of law failures across the Middle East, noting problems (and bright spots) in the 

judiciaries of Yemen, Lebanon, Egypt, Israel, Iran, and elsewhere.605 If challenges 

generally remain to rule of law within Muslim-majority countries, and, as Mallat says, the 

“name of the game has … been changed from rule of law to rule by law,” these 

conditions are not particularly promising for the goal of strengthening the legitimacy of 

international rule of law.606 In fact, the legitimacy of rule of law domestic structures may 

well be irrelevant in an international legal landscape that is becoming increasing 

horizontal; “[N]otions of universal jurisdiction,”607 such as that possessed by the 

International Criminal Court, and limited jurisdiction, such as that possessed by regional 

tribunals like the International Criminal Tribunal for the former Yugoslavia, can serve as 

sticks for jus in bello misbehavior in international armed conflict situations. This possible 

solution, however, stops at the edge of the state—for non-international armed conflicts, 

such as the civil war in Syria, the rule of law deficiency poses a much more dangerous 

problem.608 

 

                                                
605 Mallat, supra note 603 619–21.  
606 Id. at 619.  
607 Id.  
608 This is also demonstrated in the killing of 900 protestors at Raba’a square—
constituting not only a human rights violation and crime against humanity, but also, 
arguably, a jus in bello violation with regard to the protection of civilians. Kareem Fahim 
& Mayy El-Sheikh, Memory of a Mass Killing Becomes Another Casualty of Egyptian 
Protests, N.Y. TIMES, Nov. 13, 2013, 
http://www.nytimes.com/2013/11/14/world/middleeast/memory-egypt-mass-
killing.html?_r=0.  



 158 

C. PERCEIVED DOUBLE STANDARDS—IHL VIOLATIONS IN THE WEST 
 
 
 The sentiment, in many Muslim-majority countries, seems to be that the United 

States, though alleging to adhere to IHL norms, are war criminals. Drone warfare, in 

particular, has created discomfort, because, apart from the challenges posed by the legal 

interpretation of jus ad bellum that finds them legal,609 “[e]very independent investigation 

of the strikes has found far more civilian casualties than administration officials 

admit.”610 Why, then, should Muslim-majority countries comply with a western system—

a system to which the West itself does not always seem to respect?611 On this point, I 

think, the whole project points in another direction: it does not matter whether the West 

complies with rules—especially those regarding interactions with civilian populations in 

wartime. The Islamic law obligation to protect civilians—though it may appear 

superficially similar to international IHL, notwithstanding that Muslim states have a legal 

obligation to perform the treaties that they signed and helped create—stems from a 

wealth of jurisprudential history indicating that such behavior is, at the very least 

                                                
609 There is strong debate on this subject. See Jelena Pejec, Extraterritorial Targeting by 
Means of Armed Drones: Some Legal Implications, 96 INT’L REV. RED CROSS 89, 71-73 
(2014) (outlining the sources of disagreement). 
610 Scott Shane, Drone Strikes Reveal Uncomfortable Truth: U.S. Is Often Unsure About 
Who Will Die, N.Y. TIMES, Apr. 23, 2015, 
http://www.nytimes.com/2015/04/24/world/asia/drone-strikes-reveal-uncomfortable-
truth-us-is-often-unsure-about-who-will-die.html. 
611 There is a very strong argument, to be made elsewhere, that the US and Western 
powers do make extensive, laudatory efforts to abide by IHL, and that mistakes are the 
exception, not the rule, and are never, crucial to liability, intended.  
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mustahab (recommended), if not downright fard (obligatory). To not just fail to protect, 

but to actively target civilians, is at the very least makruh, if not more likely haram.612 

  

                                                
612 I.e. disfavored if not outright prohibited. For an explanation of the moral 
classification of actions, see NAWAWI, AL-MAQASID: NAWAWI’S MANUAL OF ISLAM (Nuh 
Ha Mim Keller trans., 2002).  
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CHAPTER VII. CONCLUSIONS AND AN APPEAL TO 
RESEARCHERS 

 
 

That he once passed by a woman who had been slain.  The Messenger of God halted 
and said: ‘She was not one who would have fought.’ Then he said to one of [his 

companions]: ‘Catch up with Khalid ibn al-Walid and tell him not to kill women, 
children and serfs.’613 

 
A comparative law approach paying special attention to comparative legal history 

makes clear that many of the rules intended to protect civilians are present both in 

traditional siyar and in the current regime of IHL. In fact, the content of jus in bello itself 

appeared in Islamic jurisprudence somewhat earlier, and in a more nuanced fashion, than 

in the West. This is, in large part, due to the religious character of jihad—as a collective 

religious duty, it must be undertaken lawfully. Thus, every step from initiation, to 

conduct, to cessation must be seamlessly regulated to ensure compliance with religious 

requirements. The gap between jus in bello and jus ad bellum simply never existed in 

Islamic jurisprudence. 

However, serious study of siyar and jihad in the modern context has taken place 

in an ad-hoc fashion when done at all. The scholarly voices calling for Islamic resurgence 

in the 1960s and 70s have seen the fruits of their efforts born out in increasingly devout 

societies and in increased government attempts to conform legislation and conduct to 

Islamic principles. The meaning of living Islamically as individuals and behaving 

Islamically as governments—at least in reference to domestic policies—has been 

explored, contested, and seriously examined by myriad actors—scholars, legislators, and 
                                                
613 Ibn Taymiyya, PETERs, JIHAD, supra note 147, at 49.  
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heads of state. However, possibly due to the challenge of a seemingly divided ummah, 

serious discussion of siyar seemed to evaporate from the public discourse. Few scholars 

explored the challenges the jurisprudence faces in the modern context—especially those 

posed by war between Muslim-majority nation-states. Continuing to think about siyar in 

a critical way—in the public discourse and in mainstream Muslim venues—is crucial in 

order to preserve the characteristic protections it grants civilians and to encourage more 

humane conduct during wartime. Unfortunately, relative silence from jurists, the ‘ulama, 

and legislators, as well as deep tensions between Muslim-majority actors, has allowed the 

mantle of siyar to be perverted and instrumentalized for ill use by groups like Al-Qaeda, 

Daesh, and Boko Haram. Their reinterpretation of classical siyar and jihad theory must 

be challenged and refuted. As a student, my knowledge is necessarily limited—and my 

Arabic allows inconsistent interaction with the primary sources. I hope that this work 

provides encouragement—and a call to action, even—for scholars who are prominent in 

their communities, both western and non-Western, Islamic and non-Islamic, both in the 

United States and abroad, to challenge the notion that protection of civilians is not an 

Islamic value. Instead, such protections are baked in to the legal D.N.A. of fiqh.  
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