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Abstract 

 

Analysis of the Department of Labor’s Role in Advancing Farmworker 

Wages 

 

Maureen Kathryn Anway, MPAff 

The University of Texas at Austin, 2016 

 

Supervisor:  Erin Lentz 

This report describes farmworker wages since 1989 and assess what factors affect these 

wages.  Two questions are answered: (1) What factors affect farmworker wage? (2) And 

what steps can the Department of Labor take to ensure equitable wages?  The research 

found that several factors affect farmworker wages including gender, race, citizenship, 

legal exemptions, and the historical normalization of low wages paid on farms.  The 

report concludes with recommendations for the Department of Labor on further research 

and policy solutions. 
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Chapter 1. Introduction 

Delores Huerta, farmworker advocate said, “Every single day we sit down to eat 

breakfast, lunch, and dinner, and at our table we have food that was planted, picked, or 

harvested by a farm worker.  Why is it that the people who do the most sacred work in 

our nation are the most oppressed, the most exploited?”  Many advocates and researchers 

have asked this question.  Huerta’s observation has informed the research questions for 

this report, which looks to answer the following: 

1. What factors affect farmworker wages? 

2. And what steps can the Department of Labor take to ensure equitable wages? 

 These are broad questions, to which entire bodies of literature could be 

devoted.  This paper has summarized some of the most glaring problems related to 

farmworker wages.  In Section 1, I begin by describing farmworker incomes, the methods 

by which farmworkers are paid, and the significance of researching this topic.  In Section 

2, I outline some of the factors affecting: demographic factors (such as race and ethnicity, 

citizenship, and gender) as well as inequitable employer practices (exemptions from labor 

laws, payment methods and wage theft).  In Section 3, I examine the historical purpose of 

the Department of Labor and its success in achieving its stated mission.  I end this 

chapter by assessing whether DOL has historically been effective at achieving its mission 

to ensure the welfare of and advance the opportunities for farmworkers.  I conclude this 

report by discussing recommendations conclusions.  From this research, I determined that 

certain legal exemptions prevent DOL from guaranteeing that farmworkers advance 

economically.  Furthermore, while laws exist to guarantee certain workers a livable wage, 

DOL has been reactive rather than proactive in enforcing these laws.   

At the conclusion of this research, I am left with more questions than I had at the 

start of this project.  I now have a deeper understanding of the circumstances that lead to 

farmworkers’ low wages.  Through this research, I have realized that these factors are not 
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as neatly siloed as my chapters might suggest.  Many of these factors intersect with each 

other, resulting in what Huerta called oppression and exploitation.  And yet this report 

does not wish to demean the profession of farmwork.  To quote Delores Huerta again, 

“Professional farmworkers who know how to do a number of different jobs… see 

themselves as professionals… They don’t see themselves as doing work that is 

demeaning.”  This report intends to highlight the systemic structures that lead to 

oppressive conditions.  Farmworkers resilience and persistence to rise above these 

systemic obstacles will be the enduring lesson for me, as a researcher.  The 

acknowledgement of workers’ resistance is not meant to glorify or obfuscate the real 

struggles these workers face, nor is it meant to obscure the responsible parties’ 

role.  Rather, acknowledging workers’ resiliency is meant to recognize their individual 

agency in fighting for their own dignity and rights.  This report intends to analyze 

whether government agencies can guarantee farmworkers a more hopeful economic 

future by executing laws that were intended to protect them. 
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Chapter 2. Methodology & Limitations 

METHODOLOGY 

I answered these research questions by analyzing data from the Department of 

Labor’s (DOL) National Agricultural Workers Survey (NAWS), U.S. Department of 

Agriculture statistics, Wage and Hour Division (WHD) Enforcement Data, and Office of 

Foreign Labor Certification (OFLC) Data.  I did not conduct a regression analysis of 

farmworker wages because I am not able to create a model that would have been 

mathematically rigorous to guarantee valid conclusions given the time allotted for this 

project.  Given this constraint, I thought it would have been academically disingenuous to 

present any type of regression analysis as if it were factually accurate.  Therefore, I used 

descriptive statistics in order to describe farmworkers’ wages and how these wages 

differed amongst various demographic factors.  In other words, I merely used the data to 

describe the differences amongst gender, legal status, and race and ethnicity.  I do not use 

statistics to explain what factors are causing these discrepancies.    

I conducted a literature review in order to understand factors that cause the 

discrepancies amongst farmworker wages.  The literature review consisted of following: 

peer reviewed journals, congressional testimony, Governmental Accountability Office 

(GAO) reports, ethnographies, farmworker memoirs, reports written by advocates like the 

Southern Poverty Law Center (SPLC), and interviews of farmworkers from 

documentaries.  All of these sources were used to include the voice of farmworkers.  

Qualitative interviews could not be conducted specifically for this report due to time 

constraints.  However, I felt it was important to include the voice of farmworkers in this 

report, and therefore used interviews from the literature review to fills this research gap.    

In addition, to literature from workers and their advocates, I researched DOL 

reports, memos, administrative law, and implementation guidelines in order to understand 

how DOL has viewed its role in executing wage and labor laws that relate to 

farmworkers.  I used WHD enforcement data to evaluate if DOL was efficient in 

enforcing labor laws that were relevant to farmworkers.  WHD has collected enforcement 
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data on farmworkers since 2008.  Again, I did not conduct regression analysis, but used 

descriptive statistics to illustrate the extent to which DOL has enforced certain labor laws. 

LIMITATIONS 

The National Agricultural Workers Survey (NAWS) is the most reliable 

quantitative data source on farmworkers.  However, despite its wide spread use, NAWS 

data on farmworkers may not be an entirely accurate reflection of the true farmworker 

population.  NAWS selects interviewees through a stratified multi-stage sampling 

method.1  The methodology is stratified for two reasons.  First, the interviews take place 

at three times throughout the year: February, June and October.2  However, despite 

interviewers’ best efforts, simply sampling at specific times when agricultural activities 

are most likely to occur does not guarantee that NAWS will capture accurate data.  For 

example, watermelon is one of the largest handpicked crops in Oklahoma and workers 

only pick it in the last few weeks of July.  It is important to consider regions and times of 

year because these factors vary greatly across states.  Therefore, despite selecting three 

different times of year, large numbers of workers may not in fact be represented at all.   

Second, NAWS uses stratified sampling in order to ensure workers from all 

regions within the United States are sampled.3  NAWS samples from 12 regions, which 

are based on the U.S. Department of Agriculture’s (USDA) 17 agricultural regions.  In 

1988, NAWS chose to reduce the number of regions to 12 because they found that certain 

regions had similar crop patterns.4  The number of interviewees selected within each 

region are proportional to the size of the region’s labor force at the given time of year.5  

NAWS interviewers sample 1,500 workers on the national level each year, which allows 

                                                 
1
 National Agricultural Workers Survey, Collection of Information Employing Statistical Methods, 

https://www.doleta.gov/agworker/..%5Cpdf%5CNAWS%20Statistical%20Methods%20AKA%20Supporti

ng%20Statement%20Part%20B.pdf.  
2
 Ibid. 

3
 Ibid. 

4
 Ibid. 

5
 Ibid. 
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for roughly 125 interviews per region with flexibility in that number for seasonal labor 

changes.6  However, if NAWS collapses regions from 17 to 12 based on crop patterns, 

they may have not considered whether workers’ demographic characteristics are similar 

across regions.  See Appendix B for a map of the 12 regions.   

NAWS determines the number of interviews assigned per region based on 

USDA’s Farm Labor Survey (FLS).  All statistical knowledge about farms’ employment 

and wages stems from FLS. 7  Therefore, NAWS’ sampling method would not necessarily 

reflect an accurate sample of eligible farms to interview if the FLS survey does not 

accurately collect information on farm employment.  USDA conducts the FLS twice a 

year in April and October.8  USDA divides farm data into four time periods, January, 

April, July and October.9  Information on January is collected during April and 

information on July is collected in October.10  Similar to NAWS there would be 

limitations to the accuracy of the data because certain types of employment may not be 

captured during the sampling time frame.  FLS collects its data using a dual frame 

method.11  The two frames are a list frame and an area frame.  The list frame is a list of 

all farms and ranches that sell more than $1,000 a year.  The area frame is a list of all 

land in the United States.12  USDA surveyors select samples from both the list frame and 

area frame and weight their selections to estimate the larger farmworker population.13 

FLS surveyors collect survey data via paper survey, an electronic phone 

interview, or through the web.14  Surveyors typically call growers before they request 

                                                 
6
 Ibid. 

7
 National Agricultural Statistics Service. Farm Labor Methodology and Quality Measures. (Washington 

DC: United States Department of Agriculture, December 5, 2013). 
8
 Ibid. 

9
 Ibid.  

10
 Ibid. 

11
 Ibid. 

12
 Ibid. 

13
 Ibid. 

14
 Ibid. 
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growers to complete the survey.15  The National Agricultural Statistics Services (NASS) 

states that “Most of the data are collected by phone follow-up interviews from NASS 

Data Collection Centers using CATI (Computer Assisted Telephone Interview).”16  If 

FLS surveyors collect most data using an electronic, automated phone service this could 

skew the quality of responses as well as growers’ accuracy in reporting data.  If NAWS 

administrators determine the number of interviews per region given FLS estimations, 

then NAWS’ stratified sampling method may not accurately reflect the true farmworker 

population. 

NAWS’ most important limitation is that workers are interviewed at their 

workplace with their employers’ permission.17  In 2009, 44% of employers did not allow 

their workers to participate in the surveying process.18  NAWS interviewers surveyed 

59% of the 66% that agreed to participate.19   Furthermore, NAWS staff try to encourage 

employer participation and claim they have been able to increase the participation rate by 

gaining endorsements from “employer organizations”.20 NAWS attempts to increase 

grower participation by claiming that “JBS International Inc. –Aguirre Division 

[contracted organization to conduct survey] has no connection to any union 

organization.”21  (See Appendix A for sample letter requesting grower participation).  In 

claiming no connection to union organization, JBS and by extension NAWS can claim 

they are in a neutral position because they are not advocating for the worker.  However, 

in claiming neutrality, NAWS passively consents to the power structures that already 

exist.  As Howard Zinn, author of a People’s History of the United States: 1492 to 

Present, stated in an interview, “I don’t believe it’s possible to be neutral.  The world is 

                                                 
15

 Ibid. 
16

 Ibid, 3. 
17

 National Agricultural Workers Survey, Collection of Information Employing Statistical Methods. 
18

 Ibid. 
19

 Ibid. 
20

 Ibid. 14. 
21

 Department of Labor, Sample letter to agricultural employer, 

https://www.doleta.gov/agworker/pdf/NAWS_Sample_Letter_to_Agricultural_Employer.pdf. 
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already moving in certain directions.   And to be neutral, to be passive in a situation like 

that is to collaborate with whatever is going on.”22   

It is unclear exactly what employer organizations means, however, if this term 

means grower associations (a group of employers working in a similar crop who come 

together to set crop prices and work to solve shared problems) then this could create 

inaccuracies within the data because this endorsement could indicate that surveyors are 

more likely to be influenced by growers.  This influence could mean that surveyors are 

more likely to incorporate the growers’ perspective into the survey structure, select 

workers that growers would approve, or incorporate growers’ perspectives into the 

interpretation of the results.   

Once interviewers select workers, workers agree to participate 92% of the time.  

NAWS surveyors pitch workers to participate in both Spanish and English and pay 

workers $20/hr. for their participation.23  However, some workers may not be able to 

participate if the surveyors only speaks English and Spanish.  Today, many of the poorest 

paid workers are indigenous and do not speak Spanish well enough to be able to 

participate in the survey. (See Appendix C for Copy of Survey used & Appendix D for 

promotional materials used to recruit workers) 

 The final limitation to NAWS’ survey is the weighting of certain worker 

characteristics.24  NAWS weights part time workers more than full time workers in order 

to account for the probability that a full time worker is more likely to be selected than a 

part time worker.  NAWS argues this is an appropriate adjustment because part time 

workers are less likely to be selected than full time workers.25  Furthermore, NAWS 

analysts adjust data for certain seasons when the surveyor could not reach the worker.26  

                                                 
22

 “Howard Zinn: ‘To Be Neutral, To Be Passive to Collaborate with Whatever is Going On.” Democracy 

Now, April 27, 2015. 
23

 Ibid. 
24

 Ibid. 
25

 Ibid 
26

 Ibid. 
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If the worker could not be contacted, analysts will assume that the employment history at 

that time from the previous year is similar to the current year.27  These types of 

assumptions are understandable given the constraints with seasonal workers, however, 

these assumption could also skew data and make wage analysis difficult to conduct using 

this data. 

  

                                                 
27

 Ibid. 
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SECTION 1: CHARACTERISTICS OF FARMWORK & 

SIGNIFICANCE 

Chapter 3: Farmworker Wages 

CHARACTERISTICS OF THE WORK 

Income 

The median farmworker income ranges from $10,000 to $12,499 a year according 

to the Department of Labor’s National Agricultural Workers Survey.28   Figure 1 is a 

histogram of farmworker income.  The graph is normally distributed indicating that the 

median farmworker income is not skewed due to outliers.  In other words, there are not 

instances where a select few workers are earning a significantly higher or lower income 

than the typical worker, thereby shifting the average higher or lower than the true median 

farmworker income. 

 

                                                 
28

 Employment and Training Administration, National Agricultural Workers Survey, 2016, Department of 

Labor, https://www.doleta.gov/agworker/naws.cfm#d-tables. 
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Figure 1:  Total Individual Income for Farmworker (Last Year Worked)29 

Hours Worked 

Wages are adjusted for inflation in order to determine whether the value of a dollar 

in the current year is worth more or less than the previous period.  Inflation is calculated 

using the Consumer Price Index (CPI).  CPI is a group of goods that a typical urban resident 

would purchase in a given year. The Bureau of Labor Statistics (BLS) includes the 

following categories of goods in their CPI: Food, Housing, Apparel, Transportation, 

Medical Care, Recreation, Education & Communication, and Other Goods & Services.30  

BLS determines if prices are rising at a rate that makes the value of a dollar worth less by 

calculating the change in CPI prices.  Inflation is important to take into consideration when 

evaluating the change in wages over time because even though wages are rising, they may 

not be rising at a rate that accounts for a change in prices.  If wages are not rising at a rate 

that accounts for inflation, it decreases an individual’s purchasing power.  Purchasing 

power is the ability of an individual to buy goods.  When a wage is adjusted for inflation it 

is called a real wage.  Figure 2 shows the disparity between nominal wages and real wages 

for hourly workers over 23 years.   

 

                                                 
29 Ibid. 
30

 Department of Labor. Consumer Price Index. http://www.bls.gov/cpi/cpifact8.htm 
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Figure 2: Median Real Wages for Hourly Workers31 

In 1989, workers earned a nominal, median wage of $4.50/hr., compared to 2012, 

when workers earned $8.75/hr.  However, when wages are adjusted for inflation, workers 

in 2012 earn a real wage of $4.72/hr.  Therefore, hourly workers have only seen a $0.22 

increase in purchasing power over 23 years (less than a $0.01 a year).  If farmworker wages 

have stagnated, are farmworkers working longer hours in order to compensate for wage 

stagnation?  One worker Bernardo, described his hours to an interviewer: 

“’I have my pains because of so much work.  Ay; so much work… In ‘laska, we 

work 16 hours, no! Seven days a week.   No rest for 2 months.  Then maybe 10 

hours or 8 hours a day 7 days a week for 2 more months. Ay! So much work!’"32  

It seemed that according to NAWS, the number of hours worked by farmworkers 

varied greatly from worker to worker.  A typical farmworker works 43 hours a week.33  On 

the following page, Figure 3 shows the range that 25% of individuals worked less than 37 

                                                 
31 Employment and Training Administration, National Agricultural Workers Survey 
32

 Holmes, Seth M. Fresh Fruit, Broken Bodies: Migrant Farmworkers in the United States. California: 

University of California Press, 2013.107. 
33

 NAWS. 
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hours a week or worked more than 50 hours a week.  Ten percent of people worked more 

than 60 hours.   

While many workers like Bernardo work more than 40 hours a week, NAWS data 

suggests that most workers do not work that many hours.  However, this figure only 

accounts for actual hours worked and does not account for travel to and from the worksite, 

which can be up to 100 miles away.34  The Coalition of Immokalee Workers (CIW), a 

workers’ rights, advocacy organization in Florida, provides a timeline for a typical 

workday for a farmworker in Immokalee, Florida.  A worker begins their day by packing 

lunch in their trailer at 4:30 AM.35  By 5:00 AM, the worker begins looking for work at a 

parking lot or similar location where a farm labor contractor (FLC) will hire them for a job. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 3: Total Hours Worked Last Week36 

                                                 
34

 Coalition of Immokalee Workers. Facts and Figures on Florida Farmworkers. http://ciw-online.org/wp-

content/uploads/12FactsFigures_2.pdf. 
35

 Ibid. 
36 Employment and Training Administration, National Agricultural Workers Survey. 
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A FLC arrives around 6:30 AM to select the number of workers he needs that day.37  

Grower hire a farm labor contractor (FLC) to find workers at a predetermined wage set by 

the grower or FLC.38  Workers typically begin working by 9:00AM, break for lunch 

quickly at midday, and end work at 5:00 PM.39  People sometimes work longer than 5:00 

PM, if it is peak harvest time.40  A typical worker could arrive home between 5:30 PM and 

8:00 PM, depending upon the day.41  Therefore while NAWS data may be accurately 

accounting for actual hours worked, it may not account for additional hours that are unique 

to a farmworker’s work day like travel and looking or waiting for work. And yet despite 

this discrepancy in NAWS’ description of hours versus CIW’s explanation of hours 

worked, it does not seem that all farmworkers are working more hours today than they 

were several years ago.   

Piece Rate 

Growers do not pay all of their workers a fixed, hourly wage. Some workers are 

paid through a piece rate system.  In the words of DOL, “A piece rate is the amount of 

money paid per task performed”.42  For example, in rural Washington, growers pay 

farmworkers $0.14 per pound of strawberries picked.43  Growers can pay the worker by 

the amount of crop picked in accordance with Section 14(c) of the Fair Labor Standards 

Act (FLSA).44   

                                                 
37

 Ibid. 
38

 Martin, Philip & Vaupel, Suzanne. “Farm Labor Contractors.” California Agriculture 40 no. 3 (1986): 

12-15. Accessed March 5. 2016. https://ucanr.edu/repositoryfiles/ca4003p12-62924.pdf.  
39 Ibid. 
40 Ibid. 
41

 Coalition of Immokalee Workers. Facts and Figures on Florida Farmworkers. http://ciw-online.org/wp-

content/uploads/12FactsFigures_2.pdf. 
42

 Department of Labor. Determining the Commensurate Wage when Paying a Piece Rate Under FLSA 

Section 14(c). http://webapps.dol.gov/elaws/whd/flsa/14c/18e.htm. 
43

 Holmes, Seth M. Fresh Fruit, Broken Bodies: Migrant Farmworkers in the United States. 72. 
44

 Department of Labor. Determining the Commensurate Wage when Paying a Piece Rate Under FLSA 

Section 14(c). http://webapps.dol.gov/elaws/whd/flsa/14c/18e.htm. 
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Growers determine the piece rate in accordance with DOL guidelines. According 

to these guidelines, the grower must first identify the tasks required to do the job.  Second, 

the grower must identify how the worker will complete the task and select a standard setter.  

A standard setter is a worker who is experienced at picking by the piece and can “perform 

at or close to 100 percent productivity”.45  The grower should ideally identify three 

standard setters, and then count how much they pick during one hour.46  DOL recommends 

that the standard setters work at a rate that could be maintained over a long period of time.47  

In addition, breaks and fatigue should be taken into account when setting the rate.48  Once 

the grower has timed the standard setters, he/she must calculate the average unit picked 

during that hour.49  This average becomes the standard unit that a worker should be required 

to pick during one hour.50  Once the standard unit is determined, the employer should take 

the minimum wage and divide it by the average unit of crops picked.51  If growers use the 

average unit picked as the measurement to determine the rate, then all workers who fall 

below the average (roughly 50%) will struggle to meet the average rate.  Therefore, using 

the average piece rate ensures that roughly half of all workers will consistently struggle to 

meet the standard rate and minimum wage requirements.   

The Tanaka farm in rural Washington is a prime example of how growers 

implement piece rate on a farm.   The minimum wage in Washington is $9.47 and the 

Tanaka family pays the piece rate workers $0.14 per pound of strawberries.  Assuming 

DOL policies are employed, the standard worker on this farm should pick roughly 67 

pounds of strawberries per hour ($9.47/$0.14 = 67 pounds).52  However, the worker does 

                                                 
45

 Department of Labor. Conducting Work Measurements of Jobs that will be Paid a Piece Rate Under 

FLSA Section 14(c). http://webapps.dol.gov/elaws/whd/flsa/14c/18c4.htm 
46

 Ibid. 
47

 Ibid. 
48

 Ibid. 
49 Ibid. 
50 Ibid. 
51

 Ibid. 
52

 Department of Labor. Minimum Wage Laws in the States – January 1, 2016. 

http://www.dol.gov/whd/minwage/america.htm#Washington. 
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not have to earn the minimum wage for each hour worked through piece rate pay.53  The 

Equal Justice Center states that FLSA only requires that “earnings for all hours worked in 

the workweek must be sufficient to bring the average hourly wage up to the minimum wage 

rate.”54   

The nominal piece rate wage has risen since 1989.  A typical worker earned 

$6.51/hr. in 1989, but in 2012, that worker earned $9.41/hr.  Superficially, it would appear 

that the worker’s wage and purchasing power increased over time.  However, once the wage 

is adjusted to account for inflation, the median piece rate wage remains relatively flat 

between 1989 and 2012, as seen in Figure 4.  Once inflation is taken into account, a worker 

who earned $9.41/hr. in 2012 has a real wage of $5.10/hr.  This disparity between the 

nominal wage and the real wage indicates that the 2012 wages did not match rising prices.  

Therefore, despite workers’ wage increases, the individual actually earns less today than 

he/she earned in 1989 when they were received $6.51/hr. 
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Figure 4: Median Piece Rate Wage Adjusted for Inflation 

Overtime 

 Fifty percent or more of all farmworkers would qualify for overtime pay if they 

work a median of 43 hours a week.  DOL acknowledges, “Virtually all employees 

engaged in agriculture are covered by [the Fair Labor Standards Act]”.55  However, DOL 

explicitly states that “The following are examples of employees exempt from the 

overtime pay requirements only: … farmworkers” under the Fair Labor Standards Act 

(FLSA).56   Exemption from overtime decreases farmworker wages and take home pay 

because workers are not entitled to earning time and a half.   

                                                 
55

 Wage and Hour Division, Fact Sheet#12: Agricultural Employers Under the Fair Labor Standards Act 

(FLSA), http://www.dol.gov/whd/regs/compliance/whdfs12.pdf. 
56
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SIGNIFICANCE OF LOW INCOMES AND LOW WAGES 

For 2016, the United States Department of Health & Human Services states that an 

individual is living at the poverty line when they earn $11,880 a year.57  Therefore, a 

median farmworker lives at the 2016 poverty line, and 50% of all farmworkers live below 

the 2016 poverty line.  However, while some workers do not live below the poverty line, 

many only earn marginally more than $11,880 a year.  In other words, a worker could earn 

$11,881 and not be considered statistically below the poverty line.  Therefore, while 

roughly 50% of workers do not live below the poverty line, many more live just above that 

line and still face economic challenges.   

When farmworkers earn so little income, they resort to, what many people who 

have never earned so little income as, a desperate solution: sending their children to the 

fields to supplement their wages. One non-profit in west Michigan interviewed two family 

members, a mother and son, who worked in the fields for many years.  Both described the 

economic challenges as exhausting.  The son recalled, “as soon as [my siblings and I] were 

old enough, my dad would take us all out [to the fields] …I felt like I had a sentence.”58 

Another farmworker interviewed for the film recalled that at six years old she helped her 

father hoe the fields.  She remembered that “I was so small that I started in one row and 

instead of going straight, I went into another row.”59 

Sending children to work in the fields in order to earn supplemental income is not 

uncommon.  In the documentary La Cosecha, a young girl between the ages of 10-15 

picked onions in La Cineza, TX.  After realizing her family struggled to earn enough 

income to survive, she told her mother, “We need the money, so I was just like mom I can 

go help you.”60  In the film, she woke up every day at 5AM to stoop and cut onions for 12 

                                                 
57
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hours a day, earning what she thinks is $64 a week. (she does keep track of her wages 

because they are included on her mother’s paycheck).61   

Children working in the fields is symptomatic of low incomes amongst 

farmworkers as the stories above described.  Furthermore, the high percentage of total 

farmworkers living below or just above the poverty line reveals that farmworker poverty 

is not random or unique to a select few workers.  The descriptive statistics indicate that 

poverty is innate to the very nature of farmwork as it is structured today. However, this is 

not to say that farmwork must always result in impoverishing workers.  On the contrary 

the following chapter analyzes what factors could be contributing to low wages with the 

intention to mitigate those factors that contribute to farmworker poverty.  The hope is that 

if these factors can be understood, then farmwork can be reimagined and reformulated in 

order that workers can economically prosper while working in the fields.  

  

                                                 
61
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SECTION 2: FACTORS AFFECTING FARMWORKER INCOME & 

WAGES 

Chapter 4: Inequitable Employer Practices 

The following chapter outlines inequitable employer practices that affect 

farmworker wages and incomes.  These factors include piece rate manipulation, wage theft, 

and minimum wage exemptions relating to minimum wage, age, overtime, and 

sheepherding and ranching.  Each of these factors result from the power that growers or 

FLCs have in the fields.  Growers’ and FLC’s power create an environment in which 

farmworkers can be taken advantage.  Not all growers or FLCs use this power to manipulate 

and abuse workers.  However, this chapter outlines ways in which certain growers could 

and have instituted inequitable practices that have resulted in the lowering of farmworker 

wages and income. 

PIECE RATE 

Growers have argued in favor of piece rate because they contend that 

“piece-rate pay suggests firms may be able to adjust their variable costs by 

altering work standards and the piece rate itself.  Another argument holds that 

piece-rate systems can economize on the cost of monitoring worker output, that 

such systems are a substitute for management.”62 

In other words, when growers pay workers by the amount that they harvest (piece rate) 

they can control for cost that vary (variable costs).  Variable costs are costs that change 

depending on the amount of goods produced by the employer.  In the case of farms, 

variable costs would be costs related to the amount of crops harvested.  For growers, 

labor is a variable cost because the amount of labor needed to harvest the crop varies 

depending on the amount of crop produced.  The opposite of a variable cost is a fixed 

cost, which does not change regardless of the amount of good produced.  For example, 

insurance that a grower purchases is known from month to month, unlike labor costs.  
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Growers want to be able to control variable costs so that they do not have to pay large 

sums unexpectedly.  For example, if a grower were to have an in particularly good year, 

they may have to hire more harvesters than they were planning.  In order to avoid these 

unexpected costs, growers could lower piece rates in order to control for an unexpected 

increase in labor costs.  Piece rate pay allows growers to control labor costs legally 

because they do not have to drop an hourly wage below the legal minimum wage 

required.   

 Furthermore, piece rate pay decreases growers’ management costs because 

workers pick quickly because they know that they must meet minimum wage.  If they do 

not meet minimum wage, then they are fired.  Piece rate therefore acts as a motivator and 

does not require as many managers in the field to motivate workers and ensure that they 

are picking at the desired pace.  This is best demonstrated in Hart, Michigan where one 

worker stated at a public forum that “’If you pick too little to make the piece rate, you are 

fired.  If you pick too much, the owner will just lower the piece rate.’”63 Therefore, 

growers use piece rate as a way to control costs and mitigate risk that would otherwise 

vary greatly across workers.    

One grower asked Vlasic Inc. to raise their contract cucumber rates because an 

employee who worked for him for 25 years had quit due to low piece rate wages.64  

Farmworkers’ and even some growers’ accounts indicate that the level of expected 

productivity is unrealistic and/or the rate itself is too low, despite the fact that DOL 

guidelines recommend that the piece rate should “reflect normal productivity”.65   Piece 

                                                 
63 Michigan Department of Civil Rights. A Report on the Conditions of Migrant and Seasonal Farmworkers 
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rate workers in Florida earn $0.40 to $0.45 per 32-pound bucket of tomatoes.66   At that 

rate, growers expect workers to “pick around two tons of produce (125 buckets) to earn 

[$50]”.67 

Despite these difficulties, some workers look for piece rate jobs because it is 

possible to earn above minimum wage when harvesting certain crops. Earning above 

minimum wage hinges on whether the worker is skilled at picking the particular crop as 

well as the piece rate set.  Bruce Neuburger recalled from his time of picking broccoli in 

California with D’Arrigo that, “you could at least take solace in the running count in your 

head of bins filled with product bouncing its way out of the fields and calculate its worth 

in dollars per hour.”68  However, if the farm experiences a bad crop due to weather 

conditions, this can significantly affect a worker’s pay.  While Neuburger sought out piece 

rate pay for the higher wage, he remembered that earning high wages when the crop was 

smaller than expected due to bad weather was difficult. He described those moment as, 

“times [when] the bins just lingered forever beneath a shower of broccoli.”69  Therefore, 

while piece rate might result in higher wages, it is heavily dependent on the season and the 

crop. 

However, pay is not the only factor that determines whether a worker earns piece 

rate pay.    Oftentimes workers prefer hourly work because there is not the same level of 

physical demands.  Neuburger raises this important tension between better pay and the 

exhaustive physical strength required for piece rate work.  He remembers a friend 

describing his attempt to harvest celery by piece rate, “’If I’m still alive, don’t blame the 

work for it.  It’s done it’s best to kill me!”70 Alfredo, a son of Michigan farmworkers, 
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remembered his mother telling his father, “This is such hard work ...Why? You know. 

Why? It’s endless, this row of blueberries.”71  Neuberger recalled that when he began 

working as a farmworker he started on an hourly crew made up of older men, teenage boys, 

and women.72  Middle-aged men were not typically found on crews paid by the hour 

because most of them worked piece rate jobs.73 Therefore, while workers can earn above 

minimum wage it does not come without a high physical cost.   

These workers experience high rates of various medical problems.  One farmworker 

reported in an interview to Seth Holmes for the book Fresh Fruit, Broken Bodies that after 

one week of farmwork, “’Mi cuerpo ya no puede sentir nada’” (My body can no longer 

feel anything).74  Another told the author that “Siempre me duelen” (her knees, back, and 

hips always hurt).75  The repetitive motions of chopping, picking, tossing the crop into the 

bin can manifest in physical injuries and pains.  In another of Holmes’ case studies, a 

worker felt something come loose in his kneecap while moving down a row of strawberries, 

which he described as extremely painful.76  He continued to work, but was only barely able 

to make the minimum weight required by the growers because the pain slowed his work 

pace.77  Piece rate work can often result in these types of injuries, even though it can yield 

higher wages for certain crops.  However, workers are by no means guaranteed higher 

wages if they are paid by the piece. 

As noted before, workers earn roughly $9.41/hr., $0.66 more on average than their 

hourly counterparts who earn $8.75/hr.  Some piece rate workers can earn higher wages if 

they pick at incredibly fast rates.  Ten percent of piece rate workers earn $12.44/hr. or 

more, according to NAWS.  Therefore, 90% of piece rate workers earn roughly the same, 

                                                 
71

 Journeys: Stories from Van Buren.  Directed by Maureen Anway. 
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or only slightly more, than their hourly counterparts; and, while the marginally higher wage 

rate might be economically significant for workers, the wage increase comes at a high 

physical cost.   

To conclude, growers use piece rate to manage their own costs.  Some workers look 

for piece rate work in order to earn higher wages.  However, on average the piece rate 

worker typically only earns $0.66 more per hour than an hourly worker.  Moreover, piece 

rate work typically has high physical costs associated with the work.  These physical costs 

can result in high medical costs for the worker since workers typically do not have health 

insurance.  Therefore, while piece rate may increase wages for certain workers it does not 

seem to do so broadly.  Rather, piece rate seems to be most advantageous for growers who 

gain the advantage of controlling their labor costs while motivating workers to pick at 

exorbitantly fast rates. 

WAGE THEFT 

Wage theft includes failing to pay workers the minimum wage, overtime pay, or 

for all hours worked.  From 2007 to 2015, there have been 524 open and closed wage 

theft cases filed by farmworkers.  Figure 5 maps wage theft violations across the United 

States.  Since 1999 there were 3,626 total case violations according to Wage and Hour 

Division (WHD) Compliance Action Data. It is possible for one case to have multiple 

violations.  Of those total case violations, WHD investigators assessed $1,113,368.29 in 

back wages owed to employees.  
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Figure 5: Map of Wage Theft in United States from 1999 – 201478 

WHD enforces the Fair Labor Standards Act (FLSA) the Migrant and Seasonal 

Agricultural Workers Protection Act (AWPA also known as MSPA), H-2A law, and 

Equal Employment law.  Under each of these laws, workers could be owed back wages.  

Back wages (also known as back pay) “is an order that the employer make up the 

difference between what the employee was paid and the amount he or she should have 

been paid.”79  Back wages could be awarded under any of these laws for a variety of 

reasons.  For example, if a worker experiences discrimination and loses wages based on 

the account of that action, the worker could receive the wages they would have earned if 

the discriminatory action had not taken place. 

Of the total case violations, there were 998 Fair Labor Standards Act (FLSA) 

violations.  WHD assessed $642,383.75 in back wages and $234,297.58 in overtime back 

wages.  There have been 1,273 total Migrant and Seasonal Agricultural Worker 

Protection Act (AWPA) violations.  Under AWPA, workers earned $62,407.46 in back 

wages.  Finally, WHD found 1,282 total violations in cases involving H-2A workers.  In 

                                                 
78 Wage and Hour Division, Wage and Hour Compliance Action Data, 
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those cases, WHD awarded $427,262.87 in back wages.  See Table 1 for a chart of these 

violations. 

Table 1: WHD Enforcement of Labor Laws 

Of all cases processed since 2007, WHD found violations in 58.2% of all cases, 

meaning that 41.8% of cases had no violations at all.  WHD found that 21.6% of all cases 

had FLSA violations, 6.8% had FLSA overtime violations, 39.5% had AWPA violations, 

and 9.9% had H-2A violations.  See Figure 6 for labor law case violation comparisons.  

Figure 16 indicates that DOL has recorded the most violations under AWPA and recorded 

the fewest under FLSA’s child labor laws.   

 FLSA FLSA 

Overtime 

AWPA H-2A TOTAL 

Total Case 

Violations 

998 n/a 1,273 1,282 2,555 

Back 

Wages 

Owed 

$642,383.75 $234,297.58 $62,407.2

6 

$427,262.82 1,366,251.41 

Civil 

Monetary 

Penalties 

Assessed 

$0 n/a $263.406.

25 

$80,212.50 356,705.75 
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Figure 6: Percent of WHD Cases with Violations80 

H-2A workers are especially vulnerable to wage theft from employers due to their 

inability to switch employers if the grower abuses or exploits them.  This will be 

discussed later in chapter 5.  According to the Government Accountability Office, one-

third of all complaints to DOL’s Wage and Hour Division (WHD) were related to wage 

theft.81  From 2009 – 2013, DOL determined that growers owed $8,541,901 to H-2A 

workers in total back wages.82  In 2013, the average back wage owed per investigation 

was $41.767, and the median back wage owed per investigation was $3,998.83  

Furthermore, as the number of work order requests has increased in the last several years 

so has the size of the back wages assessed.  The median back wages owed per 

investigation is 2012 was $2,838, where as in 2013 the median back wage owed was 

$3,998.84  That is a 40.9% increase in one year.  There is high variation in the median 

back wages owed per investigation.  For example, from 2011 to 2012, there was a 7% 

decrease in back wages assessed by WHD, and from 2010 to 2011 there was a 43.2% 

increase.85  This wide variation indicates that there are a significant number of violations, 

but the amount back wages assessed is highly dependent on the case. 

To conclude, WHD enforcement data suggests that wage theft does occur on 

farms.  However, this data cannot be used to determine the number of actual cases of 

wage theft in the United States.  There is no way to know if there is in fact more or less 

wage theft occurring on farms.  However, what can be said after analyzing this data is 

that some growers commit wage theft against their workers.  Wage theft can typically 
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result in a decrease in $3,899 in wages, which is a 31.2% to 39% reduction in overall 

income to workers (if the worker earns median income).   

NEW DEAL EXCLUSION: BEGINNING OF LEGAL EXEMPTIONS 

Prejudice towards farmworkers of different races and ethnicities played a key role 

in crafting minimum wage exclusions during the New Deal.  In 1938, Congress passed and 

President Roosevelt signed the Fair Labor Standards Act (FLSA) as a part of the New Deal 

package in order to address a failing economy and household incomes.86  FLSA granted 

minimum wage protections to workers, created overtime pay, and regulated record keeping 

of wages for employers.87  Congressmen, mostly from the Deep South, were particularly 

concerned with FLSA’s effect on the agricultural sector, and made a concerted effort to 

exclude agricultural labor from FLSA’s protections.88  These exclusions still exist to this 

day.    

Southern Democrats from the Deep South with wealthy grower interests at heart 

had significant power in Congress by occupying committee chairs in the New Deal 

Congress.89  Roosevelt faced the following challenges from Dixie-crat congress: 

“’The combination of a seniority rule determining access to congressional 

influence, a one-party political tradition below the Mason-Dixon line, and 

Democratic weakness outside the South prior to 1930 resulted in legislative 

hegemony for the advocates of white supremacy.’”90 

Southern Districts held the Agriculture Committee chair, the Appropriations Committee 

Chair, and the Finance Committee chair in the House of Representatives.91  All of whom 

were from South Carolina, Virginia, and Mississippi, respectively.92  In the House of 
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Representatives, Southern Democrats had the Agriculture Committee chair, Ways and 

Means Committee Chair.93  Both Representatives were from the South (Texas and North 

Carolina).94  In addition, the Majority Leader and Speaker of the House were from Alabama 

and Texas.95 By the time Congress had drafted FLSA legislation, agricultural exemptions 

were not even debated due to Southern Democratic dominance.96 

 The Southern Democrats were interested in maintaining a more modern version of 

the plantation system in order to continue the profitable agricultural model that had been 

in place since slavery.97  Prior to Congress’ consideration of FLSA legislation, Florida, 

Georgia, North Carolina, South Carolina and Alabama had essentially made it a crime to 

leave a farm before the work was complete, thereby ensuring a disenfranchised supply of 

cheap labor .98  FLSA was a direct assault on wealthy grower’s easy access to labor. 

Therefore, Southern Democrats ensured that agricultural workers would be excluded 

from earning the minimum wage if:  

● the employer has employed workers in agriculture for less than 500 days in the 

previous year, which is “[equivalent to] seven full-time employees employed 

throughout the calendar year” (29 U.S.C. §213 (a)(6)(A))99 

● the worker is harvesting crops by hand, is paid by piece rate, is employed in a 

position pays by the piece, is not living on the farm, and has worked in agriculture 

for less than 13 weeks in the previous year (29 U.S.C. §(a)(6)(C)) 100 

● the grower works in forestry and employs eight or fewer employees 
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Southern Democrats intentionally excluded farmworkers from FLSA on the basis of 

race.  These attitudes stemmed from decades of discriminating against farmworkers in 

slavery and post-slavery.  These historical events still have effects for farmworkers today 

because the FLSA exemptions above still exist for workers. As a result, farmworkers’ 

wages are still affected by these legal exemptions that benefit growers.   

AGE 

 Congress also created FLSA exemptions for workers younger than 16 years of 

age.  Chapter 3 discussed a young girl that went to work in the fields in order to help add 

additional income to the family.  However, even if children are sent to work in the fields 

they are not necessarily eligible to be paid the minimum wage.  In 1938, Congress 

exempted children 16 years and younger from earning less than minimum wage if the 

following applies:  

● if a worker is living away from their home, is under 16 years of age, is harvesting 

crops by hand, is being paid by the piece, is working in a position that is typically 

paid on a piece rate basis, is working on the same farm as a parent, and is paid with 

the same rate as a worker who is over 16 years old (29 U.S.C. §213(a)(6)(C))101 

● if the worker is 16 years or younger, working on the same farm as their parents, 

harvesting crops by hand, are being paid by the basis in piece rate jobs, and have 

worked in agriculture for less than 13 weeks the previous year.102 

In addition, in 1996 Congress passed a FLSA amendment that called for an opportunity 

wage which allowed workers 20 years old and under to earn a “sub-minimum wage” of 

$4.25 per hour during the first 90 days of their employment.103  Many argue that this last 

amendment “Effectively locks most seasonal workers under 20 in a permanent 

subminimum wage”.104   
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Figure 7: Percent of Families with Children Working in Fields105 

 

 According to NAWS, these exemptions would affect 3-6% of all farmworkers (see 

Figure 7).  Furthermore, if children were in fact working in the fields in order to supplement 

their parents’ income, these exemptions would have deleterious effects for their families 

as well.   

SHEEPHERDING & RANCHING  

Congress also passed exemptions that specifically apply to H-2A workers.  Growers 

can file for exemptions that exclude them from paying the Adverse Effected Wage Rate 

(AEWR).  The AEWR is a wage that is higher than the minimum wage and determined 

based on U.S. Department of Agriculture Statistics.106  Congress created the AEWR during 

the Bracero Program in order to prevent the depression of wages.107  The Bracero Program 

was a treaty between Mexico and the United States that allowed growers to hire contract 
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workers from Mexico.  Congress was worried that hiring contract Mexican workers would 

depress wages, so they created the AEWR.108   

The H-2A exemptions are similar to the FLSA exemptions created in 1938.  

Growers that hire livestock and sheepherder H-2A workers are exempt from paying an 

hourly AEWR, and instead are allowed to pay workers on a weekly, semi-monthly or 

monthly basis.109  This wage exemption comes from Field Memorandum 74-89 issued on 

May 31, 1989 by DOL’s Employment and Training Administration (ETA).110  The 

memorandum provided exemptions to range and sheepherding H-2A workers because of 

“the unique occupational characteristics of sheepherding, the special legislative and 

administrative history in operating the program and the multi-State role the Western Range 

Association (WRA)… assumed in the certification process”.111  An agricultural association 

is a group of farmers, growers or ranchers that can contract H-2A workers on behalf of an 

individual grower.112  These exemptions were eventually extended to all employers 

contracting range and sheepherding workers, as indicated in a Special Procedures Report 

by the ETA.  Granting special procedures to certain farmworker employers is legal under 

The Immigration and Nationality Act of 1965 Part 655 Section 102.  This section grants 

the Office of Foreign Labor Contracting Administrator power to “establish, continue, 

revise or revoke special procedures”.113  This power was upheld in United Farm Workers 

v. Solis when District Judge Ricardo M. Urbina determined that the United Farm Workers 

had “failed to demonstrate that the DOL’s actions were arbitrary, capricious, an abuse of 

                                                 
108 Ibid. 
109

 Proposed Rule. “Temporary Agricultural Employment of H-2A Foreign Workers in the Herding or 

Production of Livestock on the Open Range in the United States.” Federal Register 80, no 72 (April 15, 

2015): 20300-20343. http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=28194. 
110

 McConnel, Wendy & Jacobs-Simmons, Lenita, Field Memorandum No. 24-01, August 1, 2001, Special 

Procedures: Labor Certification for Sheepherders and Goatherders Under the H-2A Program, Regional 

Administrators, Employment and Training Administration. 1-3. 
111

 Ibid. 2. 
112

 U.S. Citizenship and Immigration Services. INA: Act 218- Admission of Temporary H-2A Workers, 

https://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-4944.html. 
113

 Temporary Employment of Foreign Workers in the United States as of March 24, 2016, Offered Wage 

Rate, Code of Federal Regulations, title 20 (2016): http://www.ecfr.gov/cgi- 



32 

 

discretion or not in accordance with any law.”114  These special procedures allow range 

and sheepherding workers to be on call 24 hours a day, 7 days a week.115   

Furthermore, the monthly rate for sheepherding as governed by the special 

procedures is $750 a month.116  Therefore an H-2A sheepherder would earn $4.69/hr. if 

they were to work 8 hours a day for 5 days a week for 4 weeks.  The $4.69/hr. AEWR is 

lower than the $10.35/hr. AEWR and the Texas’ minimum wage of $7.25/hr.  This 

exemption dramatically lowers farmworkers’ incomes.  If a worker were to earn $750 a 

month for 12 months, they would earn an annual income of $9,000, $1,000 (10%) less than 

the median income for an average farmworker.  In 2014, Judge Berryl Howell of the United 

States District Court for the District of Columbia concluded in Mendoza et al. v. Perez that 

“TEGLs (administrative special procedures) adversely affect herders by lowering wages 

and worsening working conditions”.117  Both California and Oregon found that range and 

herding workers had been adversely affected.  California passed a law that created the 

Industrial Welfare Commission that would proportionally raise wages for sheepherders 

when the minimum wage rose.118  Oregon recognized the adverse effects that the monthly 

special provisions had on sheepherders when it ruled in 1996 in Zapata v. Western Range 

Association that sheepherder wages should be adjusted for inflation using the Consumer 

Price Index.119 

In conclusion, special legal exemptions are present beyond just the FLSA 

legislation.  Administrative procedures and exemptions granted to sheepherders and 

ranchers dramatically lower wages for farmworkers employed in these fields.  Ranchers 
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and sheepherders could earn as much as $1,000 less a year than the median farmworker 

income.  DOL is currently in the process of reviewing these exemptions to determine if 

these practices do in fact result in negative effects for farmworkers.  As of 2016, both 

California and Oregon have determined that these exemptions do in fact substantially 

reduce farmworker wages. 
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Chapter 5: Demographic Factors Affecting Farmworker Wages 

CITIZENSHIP 

Historical Perspective 

Citizenship has affected farmworkers’ wages for decades.  In Texas, following the 

shift from the ranching to agribusiness economy in the 1880s, many growers from the 

North were convinced to settle in South Texas because growers believed they could pay 

immigrants less than they would pay workers born in the United States.120  The 

Southwestern Land Company sold land to Northern and Midwestern migrants hoping to 

settle in South Texas.  The founder of the company, John Shary, told potential buyers that 

“cheap, exploitable labor was one of the primary selling points for farmlands in South 

Texas.”121  Northern and Midwestern growers’ perception that Mexican-Americans were 

immigrants provided a justification to pay these workers lower wages.  Growers believed 

that immigrants did not deserve higher wages nor did they actually need a higher wage.  

Mexican and Mexican-American poverty was acceptable to growers and even desirable 

because it forced them to work in the fields because they needed money. 

 However, Anglo workers did not like that growers hired Mexican and Mexican-

American workers because Anglos believed that wages would be higher if these workers 

were not available for hire.122  Anglos blamed Mexicans and Mexican-Americans for 

driving down wages, and these sentiments created a wave of anti-immigrant politics at the 

turn of the century.  In 1891 Congress began to try to curb the use of immigrant labor in 

the United States, partially because of the growing resentment amongst Anglo laborers.123  

These Anglo workers refused to work for “Mexican wages” because they were so low that 

they could not earn a decent living.124  Most Mexican and Mexican-American workers 
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earned $1.00 at that time.125  In 1891, Congress passed a law that would allow the Federal 

Government to deport immigrants who had become dependent on welfare.126  In California 

the government took action sooner to address growing white workers’ concerns about the 

use of Chinese labor for farmwork.  In 1882, Congress passed the Chinese Exclusion Act, 

which barred the entry of all Chinese immigrants into the United States.  Eventually 

Congress went on to pass the Immigration Act of 1924, which created the modern day 

border. This law created the border patrol, allocated funds for enforcement, and allowed 

for deportation of any immigrant that did not have a valid visa.127  Congress passed these 

laws in order to curb the use of immigrant labor in part because there was concern for 

Anglo workers, but in part because there was growing anti-immigrant sentiment during the 

1880s and 1890s.  Today, U.S. Citizenship and Immigration Services (USCIS) 

acknowledges that at the turn of the century most immigration laws came from a growing 

concern in the federal government to protect workers (which at that time meant Anglo 

workers).128 

 These immigration laws created the legal concept of an undocumented person, 

someone who had not entered the country through legal channels.  These immigration laws 

threatened to stem the tide of immigrant workers from Mexico.  Growers still wanted a 

large source of Mexican and Mexican-American laborers not only because they could pay 

these workers less but because Mexican and some Mexican-American workers were more 

likely to migrate for work.  Agribusiness needed a large number of laborers for a short 

period of time because growers tried to rush the harvest in order to obtain peak market 

prices for their goods.129  Therefore, growers constantly feared not having enough labor to 

be able to harvest their crop quickly. Growers only needed labor for short periods of time 
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(2-6 weeks) in this new agribusiness model, which forced farmworkers to migrate from 

farm to farm to find work.130 Immigrant workers and Mexican-Americans were more likely 

to migrate from job to job to find work because they had no other choice.  Anglo workers 

were often able to find jobs in ship yards or own their farm, which did not require that they 

move.  The economic and social isolation that resulted from constantly migrating to new 

farms ensured that workers could not organize for higher wages and could not access the 

education that would result in higher wages for Mexican and Mexican-Americans.131 In 

Texas, 4,057 workers organized only 6 strikes for higher wages from 1930 to 1939.132  

Isolation made it difficult for workers to organize against growers, thereby ensuring that 

wages remained low. 

 Immigration or perceived immigration status not only provided the justification for 

low wages and also ensured workers’ isolation, with the new immigration laws, border 

patrol now had the right to deport workers that did not have visas to work within the United 

Sates.  While growers had power over workers prior to the threat of deportation, 

deportation gave growers even more authority over workers.  At this point in history, 

growers’ relationship to their farmworkers resembled a master slave relationship in the 

Deep South.133  Kelly Lyttle Hernandez describes one grower in her book Migra! as “He 

was the master, the Mexican illegals were equivalent to the black slaves, and together they 

formed a household, a system of labor relations in a world of tightly bound intimacy and 

inequity.”134  Growers needed workers who lived in fear of punishment, but growers also 

lived in fear of not having the worker to harvest their crop, which led to grower outrage in 

the 1950s when President Eisenhower ordered the repatriation of undocumented Mexican 

laborers to Mexico in Operation Wetback.  Border Patrol’s new found vigor to deport 

thousands of undocumented farmworkers threatened growers’ authority and cheap labor 
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supply.135  Moreover, the deportation of undocumented farmworkers threatened grower’s 

authority and power over their workers.136   

 Immigration or perceived immigration status played an important role in driving 

down wages for farmworkers.  First, growers could justify paying workers lower wages 

simply because there was a deeply held belief that immigrants or Mexican-Americans 

deserved low wages and did not need higher wages.  Second, the new agribusiness model 

ensured that workers would have to migrate from farm to farm for work, which resulted in 

the isolation of workers from each other and from the communities where they lived.  This 

isolation drove down wages because they did not have the network or connection to 

organize and demand higher wages.  Third, once Congress passed immigration laws, it 

created a fear of deportation amongst undocumented workers.  This fear could be used by 

growers to ensure that workers accepted their poor working conditions.  However, 

deportation all took away power from growers in certain instances because now the federal 

government had the authority to deport workers, and not just the growers.  These moments 

that have shaped modern day immigration policy still play a role in driving down 

farmworker wages.  Citizenship and immigration status have important effects today on 

farmworkers’ income and wages.   

A Case Study: Washington Berry Farm 

The dynamics between growers and workers that existed many decades ago can be 

still seen be seen today.  In Fresh Fruits Broken Bodies, Seth Holmes describes that 

workers with citizenship are more likely to occupy higher positions on the farm.  Figure 8 

illustrates the various positions in which one could be employed on the farm.  The farm 

executives, crop managers, and administrative assistants are all U.S. citizens.137  The 

majority of supervisors (also known as crop managers) are U.S. born, but there are a few 
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managers that are of Mexican descent.138  The hourly workers are all Mexican immigrants, 

and drive tractors to the fields and to the packing house.139  They work from 5AM until the 

evening, seven days a week.140  The contract workers that harvest berries are predominately 

Mexican immigrants, but a few high school students from the area also work as 

contractors.141 

 

Figure 8: Farm Organizational Chart142 

The United States Department of Agriculture projected that roughly 98% of 

workers were undocumented in 2001.  However, NAWS reports that 45.4% of workers are 

undocumented in 2012, as shown in Figure 9.143  Citizens comprise 24% and Permanent 
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Residents comprise 23.9% of the total farmworker population.144  The percent of 

farmworkers that are contracted under the H-2A program (guest worker program) is 

unknown because NAWS does not survey these workers.145 

 

Figure 9: Farmworkers’ Status Over Time146 

While most of the administrative assistants are U.S. born, some had done field work 

prior to obtaining their position as an assistant.147  These workers moved out of piece rate 

work into hourly minimum wage work.148  As previously discussed, while a piece rate 

worker theoretically could earn more than minimum wage, it comes at a high physical and 

mental cost.  By moving into an assistant position, these workers gain other employment 

benefits like bathrooms and lunch breaks, stability in their wage rate, and work that is not 

physically exhausting.  These assistants highlight an important advantage that many 

workers with citizenship have that many undocumented workers do not, the ability to move 
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out of the fields into other positions.  Moreover, citizenship often comes with a greater 

opportunity to move into supervisory roles or more stables jobs.  This ability to move up 

the farm hierarchy contributes to wage discrepancies amongst farmworkers, as well 

intangible benefits like less physically taxing work and social standing from a management 

position.   

Citizenship provides certain workers with better opportunities, but crop managers 

on this farm admitted that if all workers had access to these opportunities than farming 

would not be economically viable.  One crop manager told Holmes that “U.S. farming 

would be impossible without undocumented Latin American migrant workers.”149  This 

crop manager worried so much about the deportation of these undocumented workers that 

he told the researcher to not inform him where the workers had crossed the border.150  The 

manager worried that if he actually knew the place where the workers crossed the border, 

he might have to tell the federal government, which would shut down that entry point, 

threatening the farm’s supply of contracted labor.151  This fear that the manager expressed 

is not a new phenomenon but one that growers have had for decades, as the previous section 

discussed.  Many growers have resorted to filing paperwork with the federal government 

to contract workers from foreign countries through the H-2A program to mitigate the fear 

of an unstable workforce.  

H-2A Workers and the Adverse Effected Wage Rate 

A grower submits a work order to hire foreign workers when they cannot find a 

sufficient number of local workers.152  The Immigration and Nationality Act of 1965 

requires that any foreign worker hired under the H-2A program cannot adversely affect 
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wages and or employment of citizens.153  Therefore, growers must advertise the positions 

to citizens prior to submitting a work order request to DOL at the higher of the following 

wage rates: Adverse Effected Wage Rate (AEWR), state minimum wage, federal minimum 

wage, or the prevailing wage rate in the region.154   

 

Figure 10: Worker Orders Submitted Over Time155 

Growers have increasingly submitted more requests for foreign workers through 

the H-2A program (See Appendix E for Work Order Application & Appendix F for an 

Application Process Flow Chart).  It is unclear why there is an increase in work orders, but 

it is clear that the number of requests has increased.  The Department of Labor (DOL) has 

published data on H-2A work orders starting in 2008.  Growers have submitted 67,428 
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worker orders, having requested 902,281 workers total since 2008.156  Figure 10 shows the 

number of work orders submitted over time.  Since 2008, the aggregate number of work 

orders requested has increased.  In fact, since 2014, the number of work orders submitted 

has increased to the highest number of requests since DOL has collected data on H-2A 

workers.  Growers submitted 9,402 work orders in 2014 and 10,338 work orders in 2015, 

as compared to 2008 when growers submitted 8,630 work orders.157  The percentage of 

work orders submitted since 2008 has increased by 19.7%.158 

Growers in North Carolina have submitted the largest number of work orders.  

North Carolina growers submitted 1,666 work orders in 2015 and have submitted 10,603 

work orders since 2008.159   Figure 11 shows the states that have submitted the most work 

orders, with darker blue states having submitted a higher number work orders. North 

Carolina, Kentucky and Louisiana have consistently submitted the largest number of work 

orders over time.  Figure 12 maps every work order that growers submitted in 2015.  

Congress has not placed a cap on the number of visas that DOL can issue, unlike H-2B 

visas which are limited to 66,000 per year.160   
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Figure 11: H-2A Work Order Submission Density Map161 

 

 

Figure 12: Map of all H-2A Work Orders in 2015162 

H-2A workers typically earn more than other workers that have not been contracted 

through DOL.  For example, the federal minimum wage is $7.25/hr. and in Georgia the 

state minimum wage is $5.15/hr. and the AEWR in Georgia is 10.00/hr., Title 20 requires 

that a grower pay the highest of the three wages. 163  Therefore, in Georgia, if a grower 
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were to request H-2A workers, they would be required to pay them the AEWR because it 

is higher than the federal and state minimum wage.   

Farmworkers’ advocates oppose the AEWR for three primary reasons.  First, 

advocates contend that if growers cannot find workers than, growers should raise wages in 

order to attract workers to the position.164  Second, advocates contend that the wage is too 

low because the AEWR is calculated using the previous year’s wages; therefore, inflation 

is not taken into account.165  Third, the Department of Agriculture interviews 

undocumented workers during their surveying, which could suppress the AEWR because 

undocumented workers typically earn lower wages. 166 

 

In addition to suppressed wages, H-2A workers are susceptible to abuse because 

they can only work for the employer who has contracted them for work.  The Southern 

Poverty Law Center (SPLC) wrote that “The most fundamental problem with guest worker 

programs… is that the employer - not the worker- decides whether a worker can come to 

the United States”.167  While undocumented workers are more susceptible and vulnerable 

to abuse, at least they can choose to leave a farm if the employer is abusive.  H-2A workers 

do not have this choice.  SPLC stated that the most common complaint lodged by H-2A 

workers is that growers withhold their identity cards and documents.168 This forces the 

worker to decide whether to remain on the farm or leave without evidence that they entered 

the country with a visa and forgo their expected wages.  SPLC represented several H-2A 

tomato workers against Candy Brand LLC in Arkansas for stealing $1.5 million in wages 
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between 2003 to 2007.169  Another H-2A case brought against an employer resulted in $11 

million in back wages and damages owed to workers.   

Historically, growers used lack of citizenship as a justification to pay lower wages; 

however, today foreign workers can earn higher wages through the H-2A program.  Yet, 

working as a guest worker means entering into a position where the employer has more 

control than he/she would otherwise have.  This control, like in the past, can result in an 

abusive situation for the worker.  Therefore, while those who are not citizens can earn 

equivalent or higher wages than workers that are citizens, citizenship can provide 

intangible benefits like choosing to leave your job.  Furthermore, citizenship can help a 

worker move into less physically taxing jobs or supervisory positions, which have 

economic and non-economic benefits for the worker.  Perhaps most importantly, 

citizenship provides a worker with security because they do not constantly fear deportation 

in the way that workers without citizenship do.  The H-2A program demonstrates that 

entering the country with a visa, does not guard against the workers’ ever present fear of 

deportation. 

GENDER 

Aside from citizenship, gender can affect farmworker wages as well.  NAWS 

reports that 22% of the farmworker population is female.  According to NAWS, women’s 

real, median wage for hourly workers is $4.44/hr., compared to men who earn $4.54/hr.  

Men are earning $0.10 more per hour on average.  If a male and female farmworker both 

worked 43 hours a week (median hours worked by farmworkers according to NAWS) for 

36 weeks (median weeks worked by farmworkers according to NAWS), the man would 

earn $154.80 more a year than the woman.  This amount may seem like a marginal increase 

in annual income, but given that the median income for a worker falls between $10,000 

                                                 
169

 Southern Poverty Law Center, Close to Slavery, https://www.splcenter.org/20130218/close-slavery-

guestworker-programs-united-states#abuses. 



46 

 

and $12,499, this $0.10 difference in hourly wage would mean that men earns 1.2% to 

1.5% more per year than women. 

 Piece rate workers that are women earn a median, real wage of $4.72/hr., compared 

to men who earn $5.39/hr.  Men typically earn $0.67 more per hour when paid by the piece 

than women do.  If a man and women both worked 43 hours a week (median hours worked 

by farmworkers according to NAWS) for 36 weeks (median weeks worked by farmworkers 

according to NAWS), the man would earn $1,037.16 more a year than the woman.  Piece 

rate workers earn even less than hourly workers in terms of annual income, typically 

earning a median, income of $7,500 - $9,999 per year.  That would mean a man paid by 

the piece would earn 10.4% to 13.8% more a year than a woman paid by the piece.   

It is concerning that farmworker women would earn less as piece rate workers 

because piece rate jobs are one of the few ways to earn above the minimum wage.  Piece 

rate jobs are based on your ability to pick as quickly as possible.  The faster a worker picks 

the crop the more they earn.  Piece rate work has been and still is dominated by farmworker 

men.  Only 16.3% of piece rate workers are women, according to NAWS.  Some have 

argued, like Neuburger, that this divide exists due to the physical demands of piece rate 

work. This argument is based on outdated, sexist understandings of the physical dominance 

of men.  Women face other hurdles in that field that men do not, which could result in those 

women picking fewer buckets per hour than men.  For example, many women have to bring 

their children to the fields because they cannot afford child care.  Other women experience 

persistent sexual harassment or violence in the fields, which could contribute to fewer 

buckets picked per hour and not in fact be due to the physical capabilities of men versus 

women. 

 SPLC interviewed Maria, a woman from Guatemala with four children, who picks 

tomatoes in Immokalee, Florida and is paid by the piece.  Maria was faced with the 

decision to work hourly and earn $5.75 an hour or pick tomatoes by the piece at $0.45 per 
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32-pound bucket.170  She told SPLC that “’You have to run to do 150 [buckets] to make 

you money for the day’”.171  These choices and physical challenges are experienced by 

both men and women.  However, women often have to take on extra expenses that some 

men may not.  For example, Edilia, another woman interviewed by SPLC, earned $30 a 

day but had to pay $10 a day for a babysitter.172  Edilia lost 33% of her daily income on 

childcare costs.  According to NAWS 57.2% of men are unaccompanied as opposed to 

23.8% of women.  Furthermore, 68.8% of men interviewed by NAWS did not have 

children living in their household at the time they were working.  Only 41.6% of women 

did not have children in their household when working in the fields, a 27.2% difference.   

These discrepancies suggest that women are more likely than men to have to take 

childcare costs into consideration.  Therefore, not only are women likely to earn 12.4% 

less than men per hour if they are paid by the piece, but women may also have to take 

additional costs into consideration that some men do not.  Childcare is not the only factor 

that disproportionately affects farmworker women.   

Sexual assault happens almost exclusively to farmworkers that are women.  

Ninety percent of farmworker women reported that workplace sexual violence was a 

problem in the United States.173  SPLC reported that “the San Francisco District Office of 

the U.S. Equal Employment Opportunity Commission found that ’hundreds, if not 

thousands, of [farmworker] women had to have sex with supervisors to get or keep jobs 

and/or put up with a constant barrage of grabbing and touching and propositions for sex 

by supervisors.’”174  Sexual violence not only affects a woman’s mental health and 

physical safety, it can also affect a woman’s wage and income.  Olivia Tamayo sued her 
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employer, Harris Farms, because her supervisor had raped her multiple times on the 

job.175  The U.S. District Court for the Eastern District of California in Fresno awarded 

Olivia $53,000 in back pay and $91,000 in pay that she would have received had she 

continued to work at her job.176  Olivia also won an additional $800,000 for punitive 

damages and the emotional damages caused by the assaults.   

Olivia’s case demonstrates the additional hurdles farmworker women face in the 

fields.  Not only are women paid less than men, they also have to face additional hurdles 

as a result of their gender.  These additional hurdles have significant effects on their 

wages and incomes.  Therefore, gender must be taken into consideration when trying to 

understand farmworker wage rates. 

RACE & ETHNICITY 

A Case Study: Washington Berry Farm 

As shown in the previous section, Figure 13 is an organizational chart that 

demonstrates the various levels of employment on the farm.  The farm executives are third 

generation Japanese-Americans.177  The administrative assistants are predominately white, 

but there are a few who are Latinx (see footnote).178  Crop managers oversee all farming 

activities (planting, ploughing, etc.).179  All of the crop managers on this farm are Anglo.180  

Supervisors, also known as crew bosses, are predominantly U.S. born Lantinx, but a few 
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were Anglo and mestizo Mexican181.  One supervisor was an indigenous Oaxacan (Oaxaca 

is a state in Mexico).182  

  

Figure 13: Washington Farm Organizational Chart183 

Checkers note the start and end times for each worker and weigh the buckets of 

picked crop.184  Checkers on this farm were Anglo teenagers.  Hourly workers typically 

ran farm equipment and perform other miscellaneous jobs.  Most hourly workers were 

mestizo Mexican, and some were indigenous Mixtec.185  Contract field workers were 

pickers, and they varied in racial identity.186  There was a crew of Anglo teenagers that did 

not have to meet a minimum weight because they were under 16 and therefore were not 

mandated to meet federal minimum wage laws.187 There was also a “Mexican crew” (the 

name that supervisors use to differentiate the two crews) which was divided into two parts.  

Supervisors assigned the mestizo Mexicans, along with a few Mixtec and Triqui 
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members188, to pick apples (which had a better piece rate).189  The rest of contract field 

workers labored in the strawberry fields.  This group was predominantly Triqui with a few 

Mixtec individuals as well.190 

These ethnic divisions on the farm have implications for workers’ wages.  

Supervisors assigned the mestizo Mexican crew apple picking jobs with the higher piece 

rate, and the Mixtec and Triqui workers were assigned almost exclusively to pick 

strawberries (the lower paying of the two harvesting jobs). One white teenage checker, told 

Holmes that management intentionally separated workers based on ethnicity.191 

Supervisors felt justified in assigning Mixtec and Triqui workers to these lower paying jobs 

because there was a belief amongst upper level management as well as checkers that 

indigenous workers were not as hard working.192  One supervisor described the workers 

as, “’more dirty,’ ‘less respectful,’ less work-, family- and community-oriented.”193  

Another supervisor referred to workers as dogs, donkeys, and Oaxacos (a derogatory term 

for people from the state of Oaxaca).194   

This attitude transferred to the teenage checkers who felt they could act 

disrespectful to the contract workers.195  Holmes described an instance in his observational 

research where he witnessed the checkers’ disrespectful attitude towards workers: “They 

were throwing berries out, looking at people and telling them ‘No!’ without speaking 

Spanish enough to explain… and just refusing to weigh the bucket.”196  This type of 
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interaction has direct implications for piece rate workers’ wages.  Workers pick quickly in 

order to fill the bucket as fast as they can.  The faster they pick the more they earn.  When 

checkers make negative assumptions about workers’, it creates a justification for their 

behavior.  In other words, these attitudes make checkers feel justified in refusing to weigh 

workers’ buckets, throwing out picked crops, or incorrectly recording the amount 

harvested.  Furthermore, the checkers’ behavior results in workers earning lower wages. 

 

Image 1: Managers at a Check Station197 

Moreover, once checkers allow a bucket to be weighed, often times they mark the 

buckets weight lower than it actual weight.  Skimming off a few pounds, results in loss of 

wages to the worker.  Holmes describes this occurring to him when he worked the fields.  

The checker at this farm wrote down that he had picked 26 pounds when he had in fact 

picked 28 pounds.198  One Triqui worker told Holmes that he had picked 34 pounds but the 

checker only marked that he had picked 30.199  He later said to Holmes in an interview that 
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“’In the blueberries, they steal an ounce from the little boxes and that is why the people 

can’t move ahead.’”200 

 

Image 2: Typical Berry Cartons Used on Farms201 

The intentional separation of jobs by ethnicity reinforces preexisting perceptions of 

indigenous workers.  These perceptions justify the use of derogatory language and 

skimming pounds from workers, reinforcing the ethnic hierarchy on the farm, creating real 

wage differences for indigenous workers.   

A Historical Phenomenon 

Racial and ethnic separations are a long-standing phenomenon in agriculture.  The 

Deep South used slaves until the mid-19th century; but even in states where slavery did not 

exist, growers used racial and ethnic social orders to exploit farmworkers for profit.  In 

Texas during the founding of the Republic of Texas, many Mexicans had to “[insist] on 

their Spanish blood and the absence of any African blood” to purchase or maintain a claim 
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to their land.202  The inability to purchase land left many Mexicans and Mexican-

Americans in Texas without property.  However, many Texans forced aristocratic 

Mexican-American families off their land during the founding of the Republic of Texas 

and during the shift from a ranching economy to an agribusiness economy, leaving even 

the landed class vulnerable to losing their property.203  A  newspaper in Laredo wrote in 

1910 that “’The Mexicans have sold the great share of their landholdings and some work 

as day laborers on what once belonged to them.’”204   

 Mexican-American landholders were vulnerable to losing their property because 

newly arriving migrants from the North did not differentiate between Mexican-Americans 

that owned landed and Mexican and Mexican-Americans that worked in the fields.205  This 

lack of class distinction allowed companies like The Southwestern Land Company to sell 

land that had been purchased (at times by force) to migrants from the North and Midwest 

who hoped to find farming success in South Texas.206  These companies enticed migrants 

from the North to purchase land in South Texas by claiming in their sales pitch that “’The 

entire family works and are very handy… especially in picking cotton and corn, 

transplanting vegetables in harvesting and packing time”’.207  This long standing racialized 

history of farms indicates that the ethnic or racial hierarchies on farms today are not a new 

phenomenon, but rather, simply a new iteration of a long standing agricultural practice. 

Moreover, these attitudes towards Mexican-American and Mexican farmworkers in states 

like California and Texas provided the justification for their mistreatment in the fields.    
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Growers during the 1920s used this racialized rhetoric to justify the low wages paid 

to Mexican and Mexican-American farmworkers.  One white farmer said of white 

farmworkers, that they “‘would come down from the north and set onions, but they can’t 

do it at Mexican prices “’208  In 1938, when President Roosevelt passed New Deal 

legislation, he intentionally excluded farmworkers based on race and the economic 

interests of wealthy growers like the ones discussed above. 

The racial and ethnic hierarchies on farms are not a new phenomenon, but rather 

have deep roots in plantation and agribusiness economies that prioritized white ownership.  

Furthermore, growers used racism to justify the theft of land from Mexican and Mexican-

Americans, and then used racism again to ensure their low social standing by paying low 

wages and creating isolating farm practices.  While not quite as explicit as in the past, racial 

differences are used today to justify paying certain workers more than others.  Furthermore, 

due to the long-standing historical practice of using race as a justification makes the 

modern use of race seem normal and as if it had always been as such.  Therefore, it would 

seem that race can play a role in the determination of a workers’ wage.  
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SECTION 3: ENSURING EQUITABLE WAGES THROUGH THE 

DEPARTMENT OF LABOR 

Chapter 6:  Department of Labor 

Migrant wages are low due wage stagnation as well as inequitable employment 

practices and demographic factors.  This chapter will assess whether the Department of 

Labor can help advance farmworkers’ economic opportunities by preventing certain factors 

that lower farmworker wages.   

THE MISSION OF THE DEPARTMENT OF LABOR 

History of the Department of Labor 

Originally the Department of Labor was housed in the Department of Commerce 

and Labor.209  Labor (defined as workers’ and their advocates) had pushed for the 

creation of a department that would represent the interests of workers.  In a report that 

documents the history of DOL written by the Bureau of Labor Statistics in 1922, the 

report noted that “Every department of the Federal Government is now and has been 

officered by professional men, business men, or manufacturers… There should be at 

Washington a department of labor to be officered by men who are of and with labor”.210  

By 1913, Congress created DOL by enacting Public Law 426-62, more commonly known 

as the Organic Act.211  “The law stated that “The purpose of the Department of Labor 

shall be to foster, promote, and develop the welfare of the wage earners of the United 
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States, to improve their working conditions, and to advance their opportunities for 

profitable employment.”212   

Also of note, DOL housed the Commissioner General of Immigration and 

Naturalization at the time.213  Figure 14 shows DOL’s original organizational structure.  

Housing both the Bureau of Immigration and Bureau of Naturalization indicates that even 

in 1913, the U.S. government saw immigration as a workforce problem. United States 

Citizenship and Immigration Services (USCIS) noted that Congress moved Immigration 

and Naturalization Services (INS) to DOL because “most immigration laws of the time 

sought to protect American workers and wages.”214  This leads to an important question: 

does DOL advance economic opportunities for all workers in the United States?  Or, is 

DOL concerned with advancing economic opportunities only for those that have 

authorization to work in the United States? 
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Figure 14: DOL Organizational Structure (1922)215 

The Modern Department of Labor 

In the modern labor department there are several departments that are responsible 

for various programs and missions within the DOL (See Figure 15).  This report will 

review one department that is responsible for ensuring the welfare of and advancing 

economic opportunities of farmworkers.  First, the Wage and Hour Division (WHD) is 
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the office that is tasked with the enforcement of the Fair Labor Standards Act (FLSA), 

Migrant and Seasonal Agricultural Workers Protection Act, and certain H-2A laws.  

Congress created WHD in 1938 as a part of FLSA legislation to enforce FLSA.216  WHD 

will be assessed as a mechanism to advance the economic opportunities of workers 

because it is their stated purpose. Their mission statement says “The Wage and Hour 

mission is to promote and achieve compliance with labor standards to protect and 

enhance the welfare of the Nation’s workforce.”217  

The National Farmworkers Jobs Program (NFJP) housed in the ETA would also 

play a role in achieving this mission, however NFJP was not analyzed for this report 

because its purpose does not address improving conditions for workers in the fields.  Its 

purpose was “to help farmworkers prepare for upgraded jobs and alternatives to farm 

work.”218  In addition, this report will not review the Office of Foreign Labor 

Certification as a means to preemptively prevent worker abuse within the H-2A program 

due to the research and time constraints of this project.  However, this process should be 

reviewed to determine if it is effective at preventing potential abuse of farmworkers. 
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Figure 15: DOL Organizational Chart of the Department of Labor (2016)219 

WHD: CONTRIBUTION TO THE MISSION OF DOL 

 The following section will describe WHD’s investigation process in order to 

advance the economic opportunities and welfare of workers.  WHD investigates claims 

against employers that have resulted in the loss of wages to the worker.  OFLC has an 

intake process that approves employers’ requests for workers (See Appendix G for H-2A 

Certification Process Flow Chart). 

WHD Intake and Investigation Process 

A worker can file a complaint with DOL’s Wage and Hour Division (WHD) if a 

worker believes that the employer fails to pay the minimum wage or the agreed upon wage, 

or if the worker believes the employer is treating them poorly.  To file a complaint, the 

worker can call a WHD office or can file the complaint in person at the WHD office.220  

All complaints are confidential.  The name of the individual that filed the complaint’s name 
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should not be revealed at any point during the investigation.221  Once WHD receives the 

call, they should record the facts of the alleged case in their database.222  After the call is 

recorded the investigator could contact the employer in advance to determine if the 

employer failed to comply with a variety of employment laws under WHD’s purview.223  

However, the law does not require that the investigator contact the employer in advance of 

the investigation.224 

The investigator typically initiates the investigation process by reviewing the 

complaint to determine if the employer is entitled to certain exemptions like the ones listed 

in the previous chapter.225   The investigator will then review employers’ payroll and 

records containing the number of hours that employees worked.226  Next, the investigator 

interviews relevant employees to verify the employer’s records and determine if other 

violations exist.227  Also, WHD conducts interviews to determine if certain legal 

exemptions apply to a particular worker.228  Investigators typically conduct interviews at 

the place of employment, but interviews involving former employees could be conducted 

at interviewee’s home, by mail, or over the phone.229   

Following the investigative process, the WHD investigator meets with the 

employer or their representative to discuss findings and corrections that need to be made 

to be in compliance.230  The investigator at this point will also inform the employer if back 
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wages or overtime wages are owed to employees.231  DOL has administrative authority to 

oversee that back wages and overtime wages are in fact paid to employees.  The 

investigator can also recommend litigation in a U.S. District Court, at which point DOL 

would file a lawsuit to obtain back wages and overtime pay, as well as liquidated 

damages.232  The investigator may also recommend that DOL seek civil money penalties 

if the investigator determines that the employer knowingly and intentionally violated the 

law.233  Civil money penalties damages that the employer pays to the government.234  

Finally, if the investigator renders it necessary, they can recommend that DOL initiate 

criminal proceedings, including criminal penalties or imprisonment, for employers that 

have knowingly and intentionally violated the law.235  Figure 16 depicts this investigation 

process in a process flow chart.   

This report will focus on back wages as a metric for success rather than damages 

and civil money penalties in order to narrow the scope of the research.  Civil money 

penalties, damages, and criminal proceedings all have possibly important effects on the 

likelihood that an employer would violate certain protections.  However, given the research 

time frame and scope of the project, the report will focus on the most relevant metric for 

this report, back wages.  Back wages have been identified as the most relevant metric 

because they provide the greatest insight into the amount in wages that workers have lost 

due to inequitable employer practices or discrimination based on demographic 

characteristics. 
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Figure 16: WHD Complaint Investigation Process 
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ASSESSMENT TOOLS 

 This report uses publicly available WHD Compliance Action Data to assess 

whether WHD meets its stated mission of promoting employer compliance of labor laws 

in order that workers can prosper.  Furthermore, this data will be used to determine 

whether WHD contributes to DOL’s overall mission of promoting the welfare of and 

economic opportunities for farmworkers.  WHD Compliance Action Data records the 

following information: 

 the number of cases (must be closed to be made available to the public) 

 number of violations per case 

 under which law the violations fell 

 back wages assessed under the given law 

WHD Compliance Action Data records violations under the following laws: 

 Fair Labor Standards Act (FLSA) 

 Migrant and Seasonal Agricultural Workers Protection Act (AWPA) 

 Law relating to H-2A guest workers under Title 20 

This publicly available data combines years as well as all professions.  This report 

filtered the data so that only NAICS (North American Industry Classification System) 

codes relevant to farmworkers appeared within the data set.  The following codes were 

used: 

 011: Cash Grains236 

 013: Field Crops (excluding cash grains)237 

 019: General238  

All 01 codes are used for agricultural production.  Codes 016 – 018 were included, but no 

cases existed within the data set.  014 and 015 are not listed under the Agricultural 
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Productions Crops list.239  Work that falls within the 016 to 018 codes are as follows: 

vegetables and melons, fruits and tree nuts, and horticultural specialties.240   

 The following section will analyze WHD’s efficacy in finding cases where abuse 

has existed and awarding back wages to workers.  This section uses WHD Compliance 

Action Data and maps that data in order to visually represent WHD’s enforcement of 

these laws.  

ANALYSIS OF WHD ENFORCEMENT 

AWPA Enforcement 

Since 2007, DOL has identified 208 cases that have violated AWPA labor laws 

(See Figure 17).241  There has been 1,273 total AWPA violations in those 208 cases.242  

Therefore, DOL found a median of two AWPA violations per case.243  Most case 

violations can be found along the east or the west coast, with very few violations found in 

the states west of the Mississippi River and east of Arizona’s eastern border.   
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Figure 17: Map of AWPA Violations244 

DOL determined that 19 out of 524 total cases merited the payment of back wages 

(See Figure 18).245  The median back wages received per case is $1,218.246  Each dot 

represents an instance where WHD determined that back wages were owed to the worker.  

The larger the circle, the larger the amount of back wages owed.  The largest circles are 

located in California, but there are significantly more cases where back wages were owed 

in the North East.  Given that California has the largest amount of agricultural production 

in the country it is surprising that the largest number of violations are not located there.  

Furthermore, another large agricultural state, Texas, has zero cases where back wages 

were owed.  This could indicate WHD enforcement is heavily dependent on the region 

and the regional offices enforcement strategy.  In other words, the northeast simply may 

be more aggressive in their enforcement than the California or Texas offices.  However, 

this could also indicate that there are fewer growers violating AWPA within the state of 

California or Texas.  The second seems less likely than the first possibility, but the data 

does not provide insight into which is the more accurate possibility.
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Figure 18: Map of Back Wages under AWPA247 

FLSA Enforcement 

In 7 years, DOL determined that of the 524 cases investigated, 112 cases had 

FLSA violations with a median of 1 FLSA violation per case (See Figure 18 for map of 

case violations).248   

 

Figure 19: Map of Number of FLSA Violations by Case249 

Of the 112 cases that had FLSA violations, investigators determined that only 44 

cases had employers that owed back wages.250  Of all cases with FLSA violations, the 

median back wage owed was $0.  Of the 44 cases that owed back, the median back wage 

owed to employees was $4,214.54 (See Figure 19 for map of back wages).251  Similar to 

previous maps, the larger the circle the larger the number of violations or back wages 

owed. WHD determined that of the 524 cases only 35 cases warranted overtime back 

wages.252  Figure 21 maps all overtime back wages owed to farmworkers in the last 7 
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years. The median overtime back wages owed was $3,259.16.253   

 

Figure 20: Map of FLSA Back Wages Owed by Case  

 

 

Figure 21: Map of Overtime Back Wages Owed by Case254 

H-2A Enforcement 

WHD also enforces certain H-2A wage laws.255  In the last seven years there have 

been 52 cases with a total of 1,582 H-2A violations (See Figure 22 for Map of H-2A 
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violations).256  Violations are mostly clustered in the Northeast.  This seems to indicate 

that there is more aggressive enforcement in the Northeast than in other parts of the 

country.  It is also possible that there are more violators in the Northeast.  However, 

given that the largest number of work orders comes from states in North Carolina, 

Kentucky, and Louisiana, one would imagine that if enforcement were equal across all 

states and the probability that a grower is equally likely to violate the law regardless of 

which state they are in, then there would be more violations in states with larger number 

of worker orders.  In other words, one would imagine that there should be more 

violations in North Carolina, the highest contracting state, than in the Northeast where 

there are fewer growers contracting workers.   

 

Figure 22: Map of H-2A Violations by Case 

The median number of violations per the 52 cases was 7.5.257  Of the 52 cases that 

had H-2A violations, WHD determined that 32 cases warranted the employer pay back 

wages to employees (See Figure 23 for a Map of H-2A back wages).258  In those 32 

cases, the median amount of back wages owed was $1,570.58 per case.259  In seven years, 
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employers paid a total of $427,262.87 in back wages.260  Back wages are also clustered in 

the Northeastern region, again indicating that there are factors that either encourage more 

active enforcement at a management level or that reporting is stronger in the Northeast 

than in other parts of the country. 

  

Figure 23: Map of H-2A Back Wages by Case 

CONCLUSIONS: EFFICACY OF DOL ENFORCEMENT 

 Only 9.1% of all AWPA cases with violations and 39.3% of FLSA cases with 

violations received back wages and only 31.3% of cases with violations received back 

wages for overtime.261   In 2009, GAO conducted a study that assessed DOL’s intake and 

investigation process.  GAO found that that “WHD’s processes for handling 

investigations and other non-conciliations were frequently ineffective because of 

significant delays.”262  GAO determined this by submitting 10 scenarios to WHD for 

investigation.  For many of the cases WHD did not even respond, did not verify 
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employers’ story before closing the case, did not investigate repeat violator, and “dropped 

cases because the employer did not return telephone calls”.263  Furthermore, five of the 

cases submitted by WHD were closed because investigators were unable to verify 

information provided by the employer.264  Most investigators relied on internet searches 

to verify employer information.265  Poor intake processes could indicate why there are 

fewer reported cases in certain regions.  For example, Texas is one of the largest 

agricultural states in the United States and yet has very few AWPA and FLSA violations.  

This could indicate that growers in Texas are less likely to violate these laws, or it could 

indicate that there are problems with reporting violations in Texas.    

The Government Accountability Office (GAO) also found in 2009 that “Once  

[H-2A workers] are in the country, workers may experience problems with or inadequate 

living conditions, as well as discrimination and threats”266  Publicly available WHD data 

corroborates this statement.  In seven years, only 52 cases had H-2A violations.  When 

those cases were investigated there were high numbers of violations.  WHD determined 

that 61.6% of workers in these cases were awarded back wages.  These percentages 

indicate and GAO concluded that there is a true need for more investigations of H-2A 

employers.267 GAO conducted its own investigation using WHD data that was not 

available to the public.  Their research also indicated that only a small number of cases 

were investigated compared to the larger population.268  In 2009, only 0.2% of all H-2A 

cases were investigated.269  Five years later the number of investigations has increased 

but there was a marginal percentage rate increase.  In 2013, only 0.3% of all H-2A 

                                                 
263

 Ibid, 5.  
264

 Ibid. 
265

 Ibid. 
266

 U.S. Government Accountability Office.H-2A and H-2B Visa Programs: Increased Protections Needed 

for Foreign Workers.   GAO-15-154. (Washington D.C.: General Accounting Office, March, 2015). 

http://www.gao.gov/assets/670/668875.pdf. 
267 Ibid. 
268 Ibid. 
269 Ibid. 



71 

 

employers were investigated.270  However, the low rate of investigation is not due to the 

low rate of abuse within the H-2A program, GAO acknowledged that the high 

vulnerability H-2A workers face contributes to the higher number of violations.271  In 

addition these numbers indicate that WHD has not historically been proactive in their 

regulation.  It would seem that WHD relies almost entirely on workers filing complaints.  

It is probable that there are barriers to workers reporting these violations, which drives 

down the number of cases and number of violations.  In other words, it would seem 

probable that there are in fact more instances of violation than this data suggests because 

there are low reporting rates.   
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Chapter 7: Recommendations 

 Given the multitude of factors that are affecting farmworkers’ wages, a variety of 

actions should be taken to increase farmworkers’ standard of living.  However, DOL is 

not equipped to address all of the factors lowering farmworker wages.  For example, it 

seems that race and gender lower wages for certain workers, however, the Equal 

Employment Opportunity Commission and the Civil Rights Division of the Department 

of Justice may be better equipped to address these complaints than DOL.  Given that 

many farmworker women lose out on wages to which they are entitled due to sexual 

harassment and sexual assault, more must be done to enforce safety for all in the fields.  

Research should be conducted on the prevalence of harassment and sexual assault in 

agriculture.  Furthermore, research must be conducted on barriers to reporting, in order 

for women to access appropriate services to cope with the mental, physical and financial 

problems caused by harassment and assault.  Many of the problems that stem from 

power-dynamics on the farm that are not something that DOL or private litigation will 

always be able to enforce.  Collective action could possibly address some these issues 

within the field that are not as easy for government agencies to enforce.  Furthermore, if 

lack of affordable childcare access is lowering women’s wages, there is little DOL can do 

to address these concerns.  Moreover, to end the use of child labor in agriculture would 

require legislative action from Congress.  In addition, more research needs to be done to 

determine how to mitigate the negative effects on farmworker income that would result 

from ending the use of child labor in agriculture.  If families could no longer depend on 

their children’s wages, there could be deleterious effects for family incomes. 

More importantly, ending certain legal exemptions would require legislative 

action, which would require Congressional action.  DOL did recently review 

sheepherding and ranching exemptions which fall under administrative discretion and 

determined that they did have deleterious effects for farmworkers.  By removing this 

exemption, these farmworkers are likely to see wage increases by 2020.  However, FLSA 

exemptions would require Congressional action, and therefore there is little DOL could 
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do to immediately change this factor’s effects.  Furthermore, there is little that DOL can 

do to address inequities that exist due to citizenship.  In order to address these inequities, 

there would have to be a much larger shift in all areas of government to not give privilege 

individuals with citizenship. 

On the other hand, DOL could take the following actions to address wage theft 

and inequitable piece rates: 

1. Reevaluate DOL recommendations for calculating piece rates.   

Currently DOL recommends that growers take an average of the three rate setters 

in order to calculate the piece rate; however, with this methodology ensures that 

roughly 50% of all workers will struggle to meet the standard rate of harvesting.  

Therefore, DOL should review its rate setting methodology. 

2.    Reevaluate WHD methodology to investigate case violations. 

 In addition to using a reactive model of workers calling to report case violations, 

WHD should consider developing a course of action that would more proactively 

investigate employers for violations.  

3.  Reevaluate call intake procedures. 

GAO determined that WHD did not properly record all reports of employer 

violations.  WHD and DOL should consider reviewing how it records these 

violations in order to ensure that all reports are properly recorded and 

investigated. 

4.  WHD should prioritize farmwork cases given evidence of egregious 

violations historically. 

While WHD will always be subject to politics, the agency should prioritize 

enforcing farmworker cases.  Given that only 524 cases have been investigated in 

the last year indicates that little attention has been paid to this in particularly 

vulnerable community.  WHD has substantial litigation and enforcement power.  

If the department decided to aggressively enforce farmworker abuse, then it is 
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possible that certain growers would not feel as if there are few consequences to 

abusing their workers. 

 

The following recommendations relate to releasing information that would provide a 

deeper understand that workers face: 

1. U.S. Department of Agriculture should make data on farm and crop 

production public available to the public. 

USDA should make data on farm and crop production available at the individual 

farm level.  A large barrier to understanding the full extent to which workers are 

exploited by their employers is that little is often know about their employers.  

There is no information on individual growers’ economic prosperity or hardship.  

Questions about growers remain ambiguous.  Therefore, more information is 

needed for researchers and advocates to better understand the nature of 

farmworker exploitation. 

2. Advocates should begin to collect their own data within their own 

communities. 

Given that DOL data is not intended for advocate’s use, often time it does not 

gather information in a way to would be most useful for the workers themselves.  

Farmworkers and advocates should begin to build their own surveys and gather 

their own data in order to begin constructing data sets and research archives that 

are built for the workers.  
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APPENDICES 

Appendix A: Sample Letter to Grower Requesting NAWS Participation 
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Appendix B: Map of NAWS Sampling regions 
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Appendix C: National Agricultural Workers Survey 
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Appendix D: Brochure to Recruit Workers (Available Only in English) 
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Appendix E: H-2A Work Order Application 
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Appendix F: Organizational Chart for the Employment & Training 

Administration 
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Appendix G: H-2A Application Process Flow Chart 
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