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1. Monde Re and Forum Non Conveniens 

Precisely what is a federal court expected to do when asked to enforce a foreign 
arbitral award---what constraints do the Conventions impose on its normal course of 
adjudication?   Here of course is a vast question---one that would call on all our hard-
earned learning---and it is one that I hardly claim to be able to address here.1  But there 
is one small isolated piece of the puzzle that recurs frequently, and which has in 
particular been troublesome to the Second Circuit.  This is the narrow subject for 
today’s lesson:  What remains of the inherent power of a common-law court to defer or 
dismiss litigation of a Convention case on the grounds that it constitutes an 
“inconvenient” forum?2 

A decade ago a federal district court in Monde Re, “relying on the doctrine of 
forum non conveniens,” dismissed a petition to confirm a foreign arbitral award, and the 
Second Circuit affirmed.3  But the received wisdom of the cognoscenti ever since has 

                                                           
*
 ⃰ Mark G. and Judy G. Yudof Chair in Law, the University of Texas at Austin. 

1
 Gertrude Stein, we are told, once gave a lecture at Oxford on contemporary poetry, and at the end was 

asked, “What about the woman question?”  Her reply “should be emblazoned on every college notice 
board from Boston to Berkeley: ‘Not everything can be about everything.’” Tony Judt, The Memory Chalet 
189-90 (2010). 
2
  The forum non conveniens doctrine is “based on the principle that a court may resist imposition upon its 

jurisdiction even when jurisdiction is authorized by the letter of a general venue statute,” Strategic Value 
Master Fund Ltd. v. Cargill Financial Services Corp., 421 F.Supp.2d 741, 752-53 (S.D.N.Y. 2006).  On the 
historical background, see generally Gary B. Born & Peter B. Rutledge, International Civil Litigation in 
United States Courts 347 ff. (4

th
 ed. 2007)(the defense “appears to be of relatively recent origin” and “is 

generally traced to Scottish common law decisions”). 
3
 A Russian arbitral award had been rendered against a Ukrainian company. The claimant sought 

confirmation in the United States against both the respondent and the State of Ukraine, which was neither 
a signatory to the contract nor a party to the arbitration proceeding. The district court granted Ukraine’s 
motion to dismiss “on the ground of forum non conveniens”---the exercise of a “power to decline 
jurisdiction . . . that is inherent to the federal court”; the company’s separate motion to dismiss for lack of 
personal jurisdiction was “thereby rendered moot” and the motion to confirm denied as to both 
defendants.  Monegasque de Reassurances S.A.M. (Monde Re) v. NAK Naftogaz of Ukraine, 158 
F.Supp.2d 377 (S.D.N.Y. 2001), aff’d, 311 F.3d F.3d 488 (2

nd
 Cir. 2002). 

Elsewhere, authority appears to be sparse.  But see Termorio S.A. E.S.P. v. Electrificadora del 
Atlantico S.A. E.S.P., 421 F.Supp.2d 87 (D.D.C. 2006).  Here an action to confirm a foreign award was 
dismissed on the ground that the award had already been vacated by the courts of the seat. That alone 
should have been conclusive and constitutes the primary interest of the case, cf. Alan Scott Rau, 
Understanding (and Misunderstanding) “Primary Jurisdiction,” 21 Amer. Rev. of Int’l Arb. 47, 59-60 n.29, 
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been quite hostile---and has been uniformly to the effect that the obligations imposed by 
the New York and Panama Conventions make any recourse to the doctrine of “forum 
non” inappropriate.4 

Now that on the face of it is certainly an appealing proposition.  After all, a forum 
non defense raised in a confirmation proceeding arises in a context that bears little 
resemblance to the paradigm case for which the doctrine was designed. A tort or 
contract suit, say, will for all practical purposes be exclusively litigated in a single forum 
where liability will be finally determined:  And a Mexican court, for example, may appear  

                                                                                                                                                                                           
63-64 nn. 34-35, 85 n. 85, 102 n.143, 107 n.161, 110 n.166 (2010)[hereinafter, Rau, “Jurisdiction”]. . But 
the holding also purported to rest, “in the alternative,” “on the ground of forum non conveniens.”  See 421 
F.Supp.2d at 103 (“This matter is a peculiarly Columbian affair, and should properly be adjudicated in that 
country”).  More recently, though, another decision from the same court seems effectively to have ruled 
out any recourse to forum non conveniens wherever the plaintiff is seeking execution against the 
respondent’s assets in the U.S.; see Continental Transfert Technique Ltd. v. Federal Govt. of Nigeria, 697 
F.Supp.2d 46, 57 (D.D.C. 2010)(no “adequate alternative forum” because “only a court of the United 
States . . .  may attach the commercial property of a foreign nation located in the United States”); 
compare Figueiredo Ferraz e Engenharia de Projeto Ltda. v. Republic of Peru, 665 F.3d 384, 390 (2

nd
 Cir. 

2011) (if that alone would suffice to render a foreign forum “inadequate,” then “every suit having the 
ultimate objective of executing upon assets located in this country could never be dismissed because of 
FNC”).  

 See also Melton v. Oy Nautor AB, 161 F.3d 13 (9
th
 Cir. 1998)(district court dismissed action to 

enforce foreign award on forum non conveniens grounds; held, affirmed, but the argument that the 
Convention precludes application of the forum non doctrine  was “waived” and “we express no opinion as 
to interpretation” of the Convention”).   
4
 See, e.g., Restatement, Third, The U.S. Law of International Commercial Arbitration §4-29(a)(Council 

Draft no. 3, Dec. 23, 2011)[hereinafter, “Restatement”](“an action to confirm a U.S. Convention award or 
enforce a foreign Convention award is not subject to a stay or dismissal in favor of a foreign court on 
forum non conveniens grounds”); id. at Reporters’ Notes note a. (since “inconvenience of the forum” is 
not a Convention ground for “denying post-award relief,” neither refusal nor deferral of confirmation or 
enforcement “would appear to be justifiable on the basis of forum non conveniens”).  Section 4-29(b) 
does allow that where a Convention award  has been rendered in the U.S., a court may “in exceptional 
circumstances” dismiss on forum non conveniens grounds “in favor of a foreign court that also has 
authority to vacate the award “ (italics added).  But this posited existence of concurrent jurisdiction is, I 
think, largely a hypothèse d’école on which we need not dwell; see Rau, “Jurisdiction,”  at 74-81 (“an 
invitation to confusion” as well as “heresy”; “no judge worthy of the name would be unable to avoid this 
result”). 
 See also  International Commercial Disputes Committee of the Association of the Bar of the City 
of N.Y., Lack of Jurisdiction and Forum  Non Conveniens as Defenses to the Enforcement of Foreign 
Arbitral Awards, 15 Amer. Rev. of Int’l Arb. 407, 427-28, 433 fn. 98 (2004)(hereinafter, “Lack of 
Jurisdiction and Forum Non Conveniens”)(“application of the forum non conveniens doctrine to awards 
governed by the [Convention] should be foreclosed by the exclusivity of the grounds for non-enforcement 
set forth in Article V”; “because of its breadth and discretionary nature, allowing forum non conveniens as 
a defense simply opens too large a hole in the enforcement fabric that the Convention was designed to 
create”). Cf.  William W. Park & Alexander A. Yanos, Treaty Obligations and National Law: Emerging 
Conflicts in International Arbitration, 58 Hastings L.J. 251, 264, 290 (2006)(the Convention was “not 
intended to serve as a tool for escape from the duty to recognize otherwise valid arbitration awards” and 
“good arguments exist for reading [it] to exclude invocation of national procedural rules that vitiate 
arbitration awards”; nevertheless, “while forum non conveniens rarely justifies refusal to recognize an 
award covered by the [Convention], such instances do exist”). 



The Errors of Comity: Forum Non Conveniens Returns to the Second Circuit 
Alan Scott Rau 
Page 3 of 41 

 
 
 

 

to be the “natural forum”5 or “the more suitable arbiter”6 for the resolution of such a 
claim---the forum to which adjudicatory power should be allocated.  It may be, that is, 
the forum towards which the balance of convenience tilts in marshaling testimony and in 
assessing applicable law; it may be the forum with the weightiest interest in adjudicating 
matters that may affect local residents or implicate local policy.7  Once having 
performed the calculation, a U.S. court may choose to defer prospectively to this 
preferred forum---in this sense the analogy to a modern choice-of-law analysis is 
apparent.8   

 
But of course the Convention proceeds on different premises altogether.  To 

strive for the universal recognition of awards is to assume that enforcement actions may 
(and are likely to) go forward in multiple fora wherever it seems worthwhile to pursue the 
respondent; in imposing its obligations, the Convention in fact institutionalizes the forum 
shopping that forum non conveniens is designed to avoid.9  There is perhaps one state 

                                                           
5
 Cf. Lawrence Collins (ed.), Dicey, Morris & Collins on The Conflict of Laws 464  (14

th
 ed. 2006)(“the 

terminology of ‘the natural forum’ has become irresistible, and [this] convenient shorthand is now routinely 
used by the courts in comparing the relative strengths of connection between a court and a dispute” and 
in inquiring whether another forum “prima facie is clearly more appropriate for the trial of the action”). 
6
 Sinochem Int’l Co. Ltd. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 425 (2007). 

7
 Cf. Strategic Value Master Fund Ltd.,  supra note 1, 421 F.Supp.2d at 773 (“the Court’s decision with 

respect to enforcement of the alleged contract . . . would have a colossal effect on CEM, the English 
entity who holds the Notes, and the various English TPL equity and debt holders”; as “all of those affected 
parties reside in England, . .. New York’s interest, and that of its jurors, is not sparked”); Harrison v. 
Wyeth Laboratories Div. of American Home Prods. Corp., 510 F.Supp. 1, 4 (E.D. Pa. 1980)(product 
liability action brought by residents of  the U.K. who had bought oral contraceptives there; “questions as 
to the safety of drugs marketed in a foreign country are properly the concern of that country”; “the 
balancing of the overall benefits to be derived from a product’s use with the risk of harm associated with 
that use is peculiarly suited to a forum of the country in which the product is to be used”).  See generally 
Born & Rutledge, supra n.2 at 400 (haven’t the courts in these cases “adopted substantive principles  
regarding the allocation of territorial jurisdiction and regulatory competence,” reflecting “questions of 
choice of law and competence identifying the sovereign state that should have the power to create and 
apply rules of law to particular disputes?”) 
8
  See Elizabeth T. Lear, National Interests, Foreign Injuries, and Federal Forum Non Conveniens, 41 

U.C. Davis L. Rev. 559, 568-69 (2007)(in forum non conveniens cases federal courts “treat the public 
interest inquiry as a less analytically demanding form of choice of law analysis, seeking to connect the 
dispute to the forum state”; “these opinions resemble those applying the ‘most significant relationship’ 
test” of the Restatement of the Conflict of Laws). 
9
 See Sony Ericsson Mobile Communications AB v. Delta Electronics (Thailand) Public Co. Ltd., 2009 WL 

1874063 (N.D. Cal.)(Swedish award; although proceedings were also pending in Thailand by which the 
claimant sought confirmation of the same award, and although the respondent argued “that a risk of 
conflicting decisions exists,” nevertheless, “even if [a Thai court] were to issue an order refusing to 
enforce the Award, the potential for such conflict does not require deference to such foreign authority”); 
cf.  Thai-Lao Lignite (Thailand) Co. Ltd. v. Government of the Lao People’s Democratic Republic, 2011 
WL 3516154 (S.D.N.Y.)(Malaysian award; “the fact that Petitioners have initiated confirmation 
proceedings in multiple jurisdictions does not itself compel a conclusion that they are engaged in forum 
shopping,” as “the Convention specifically contemplates multiple, simultaneous enforcement 
proceedings”).   See also Alan Scott Rau, The Arbitrator and “Mandatory Rules of Law,” in George A. 
Bermann & Loukas A. Mistelis (eds.), Mandatory Rules in International Arbitration 77, 118 (2011) 
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which is sometimes permitted to have the first---as well as the final---word; however,  
the time-honored notion that an award is rooted in a given national legal order means 

 

 that it is only the state of the seat that is so privileged, and  

 above all, that this state must exercise its power of annulment over a local award 
before expecting any deference to its decisions.10   

So even to start down the path of asking an enforcement court whether an “adequate 
alternative forum exists11 may lead us far from the route mapped out by the 
Convention.12 

 
a. Forum Non Conveniens and “Rules of Procedure” 

 
To find a place for the forum non conveniens defense in the architecture of the 

Convention naturally requires some attention to the language of the instrument.  Much 
ink has been spilled on art. III----which qualifies the duties of contracting states by 
providing that they need only enforce awards “in accordance with the rules of procedure 
of the territory where the award is relied upon.”13  Monde Re in fact constructed the 
whole edifice of its argument on this provision---and on the apparent received 

                                                                                                                                                                                           
[hereinafter Rau, “Mandatory Rules”] (one factor ensuring the multiplicity of possible enforcement fora is 
“the transitory nature of ‘assets’ in an electronic world”). 
10

 This is of course the tenor of arts. V(1)(e) and VI of the New York Convention.  For the inevitable 
qualifications and excessive nuance, see Rau, “Jurisdiction,” at 55-113.  
 Note, though, that there is absolutely no requirement of exhaustion by which the losing party---
before being able to oppose recognition or enforcement elsewhere---must first go to the courts of the seat 
in order to challenge the award; that would be “both anachronistic and burdensome,” see Rau , 
“Jurisdiction,” at 64 fn. 35; see also Emmanuel Gaillard, Aspects philosophiques du droit de l’arbitrage 
international 204-05 (2008)(and it would amount to a “machine for creating parasitical litigation”).  
11

 Cf. Constellation Energy Commodities Group v. Transfield ER Cape Ltd., 801 F.Supp.2d 211 (S.D.N.Y. 
2011)(London award; “the United Kingdom and Hong Kong are adequate alternative forums,” although---
immediately climbing down the hill---the “mere existence” of such forums “is insufficient to upset 
petitioner’s forum selection”). 
12

 Cf. Monde Re, supra n. 3, 311 F.3d at 496-97 (“we can do no better than to repeat the reasoning of the 

learned district judge”): 
Forcing the recognition and enforcement in Mexico, for example, in a case of an arbitral award 
made in Indonesia, where the parties, the underlying events and the award have no connection to 
Mexico, may be highly inconvenient overall and might chill international trade if the parties had no 
recourse but to litigate, at any cost, enforcement of arbitral awards in a petitioner’s chosen forum.  

But on the contrary---that is precisely what the Convention is intended to do.  And Indonesia would have a 
concomitant obligation towards Mexico and any Mexican award, should a Mexican respondent have, or 
one day come to have, assets there that a Mexican claimant finds to be worth pursuing. 
13

 To the same effect is art. 4 of the Panama Convention, under which enforcement  “may be ordered in 
the same manner as that of decisions handed down by national or foreign ordinary courts, in accordance 
with the procedural laws of the country where it is to be executed and the provisions of international 
treaties.” 
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classification of forum non conveniens as a “procedural” device for docket 
management.14   

 
But “how few people think  . . . things, not words.”15 Our legal education, I would 

assume, began with the insight that such labels are perfectly meaningless unless put in 
some context.  At least my own, alas so many decades in the past, began in just that 
way. (That is, I was asked, and now ask in turn, “for what purpose are you posing the 
question?”).16 We may, for example, have occasion to ask whether a given rule is 
“procedural” in order to resolve a question that goes to the scope of the Erie Doctrine17--
-or to the application of the Rules Enabling Act18---or to the choice of law among 
competing horizontal jurisdictions19---or to the duty of a state to honor federal law20---or 

                                                           
14

 See Monde Re, supra n.3, 311 F.3d at 495 (“The Supreme Court has classified the doctrine of forum 
non conveniens as procedural rather than substantive”).  The reference here was to American Dredging 
Co. v. Miller, 510 U.S. 443 (1994); see note 20 infra. 
15

 Letter of May 9, 1925 from O.W. Holmes, Jr. to Harold Laski, in 1 HOLMES-LASKI LETTERS 738 (M.A. 
DeWolfe Howe ed. 1953). 
16

“[O]f course, ‘substance’ and ‘procedure’ are the same key-words to very different problems. . . Each 
implies different variables depending upon the particular problem for which it is used.  And the different 
problems are only distantly related at best, for the terms are in common use in connection with situations 
turning on such different considerations as those that are relevant to questions pertaining to ex post facto 
legislation, the impairment of the obligations of contract, the enforcement of federal rights in the State 
courts and the multitudinous phases of the conflict of laws.”  Guaranty Trust Co. of New York v. York, 326 
U.S. 99, 108 (1945)(Frankfurter, J.). 
17

 See Hanna v. Plumer, 380 U.S. 460, 465-66 (1965)(“the broad command of Erie is that “federal courts 
are to apply state substantive law and federal procedural law,” but it is “clear that Erie-type problems [are] 
not to be solved by reference to any traditional or common-sense substance-procedure distinction”); S.A. 
Healy Co. v. Milwaukee Metropolitan Sewerage Dist., 60 F.3d 305, 311 (7

th
 Cir. 1995)(“at least for the 

purpose of marking out the scope of the Erie decision, the terms ‘substance’ and ‘procedure’ are 
conclusions rather than algorithms”)(Posner, J.). 
18

 The Rules Enabling Act, 28 U.S.C.A. § 2072, provides that  the Supreme Court “shall have the power 
to prescribe general rules of practice and procedure and rules of evidence for cases in the United States 
district courts,” although “such rules shall not abridge, enlarge or modify any substantive right.”).   

See Hanna v. Plumer, supra n. 17 at 471 (“the line between ‘substance’ and ‘procedure’ shifts as  the 
legal context changes,” and the Enabling Act and the Erie doctrine “were designed to control very 
different sorts of decisions”); Shady Grove Orthopedic Associates, P.A. v. Allstate Ins. Co., 130 S. Ct. 
1431, 1447-48 (2010)(given the language of the Enabling Act “there is no escaping the substance-
procedure distinction,” but “the short of the matter is that a Federal Rule governing procedure is valid 
whether or not it alters the outcome of the case in a way that induces forum shopping”).

   

19
 See, e.g., Restatement (Second) Conflict of Laws § 122, cmt. a. (the forum may have “compelling 

reasons for applying its own rules to decide [the procedure by which controversies are brought into its 
courts] even if . . .  many issues in the case will be decided by reference to the local law of another state”; 
“even if the outcome would be altered . . the forum will usually apply its own rule if the issue primarily 
concerns judicial administration”).   

A textbook example of the point being made here is Boyd Rosene & Associates, Inc. v. Kansas 
Municipal Gas Agency, 174 F.3d 1115 (10

th
 Cir. 1999), where the court noted that “what is substantive or 

procedural for Erie purposes is not necessarily substantive or procedural for choice-of-law purposes”; 
consequently, even though attorneys’ fees might be “substantive” “for diversity purposes”---so that a 
federal court would have to look to the law of Oklahoma, including its choice-of-law principles---“they are 
not thereby necessarily ‘substantive’ under Oklahoma choice-of-law rules.” A further functional distinction 
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to the extent of the obligations imposed by a treaty to which the U.S. is a party.21  Or for 
any number of other reasons.22  But different considerations will be at play in each case. 
It is the tyro’s mistake to assume that the answer must be the same across the board, 
and even to be misled into believing that catchwords are at all helpful will leave one 
hopelessly muddled. 

 
Nor, I think, are mere epithets or epigrams likely to guide us reliably through the 

scheme of the treaty: A recurrent, conventional, trope is that the doctrine of forum non 
conveniens is “not a purely procedural rule” within the meaning of art. III for the simple 
reason that it “does not address how litigation shall proceed, but whether it shall 
proceed.”23  As an explanation this seems somewhat inadequate:  For “access to 

                                                                                                                                                                                           
imposed itself when the court turned to the actual content of Oklahoma law:  Concededly the courts of 
Oklahoma had classified attorney’s fees as “procedural”---but they only “did so in the context of 
determining a statute’s retroactive application,” and here the considerations and context are “quite 
different”:  “Choice of law analysis concerns judicial efficiency, while retroactivity analysis primarily 
concerns legislative intent.”  Cf. Russell J. Weintraub, Commentary on the Conflict of Laws 66 fn.48 (6

th
 

ed. 2010)(criticizing a case that held burden of proof issues to be “procedural” for choice-of-law purposes 
by relying on precedent “characterizing the issue for purposes of permitting retroactive application of a 
statute changing the burden”). 
20

 See, e.g., American Dredging Co., supra n.14 , in which the Supreme Court held that federal law did 
not preempt a state statute making the doctrine of forum non conveniens unavailable in Jones Act and 
maritime law cases: For “forum non conveniens does not bear upon the substantive right to recover”----it 
is not a rule “upon which maritime actors rely in making decisions about primary conduct---how to 
manage their business and what precautions to take”; it is instead “a procedural rule of the forum,” and as 
a sort of “supervening venue provision” it is “a matter that goes to process rather than substantive rights---
determining which among various competent courts will decide the case.”  510 U.S. at 453-54 & fn. 4. 
21

 See, e.g., Khan v. Delta Airlines, Inc., 2010 WL 3210717 (E.D.N.Y).  This was a suit for personal injury 
brought under the Montreal Convention by a Canadian resident against a U.S. airline.  The Convention 
allows plaintiffs to bring suit at the domicile or principal place of business of the carrier, or the place where 
the ticket was bought (in this case, New York)---but also provides that “questions of procedure shall be 
governed by the law of the court seised of the case.”  The court thought it “need[ed] only to look to the 
text of the treaty itself to conclude that the [Convention] unambiguously provides for a district court to 
employ its own procedural rules.”  It then woodenly completed the syllogism by relying on American 
Dredging Co., supra n. 14---thinking that the Supreme Court had there firmly and in all cases 
“established” the proposition that “the doctrine of forum non conveniens is procedural rather than 
substantive.”  But cf. Hosaka v. United Airlines, Inc., 305 F.3d 989 (9

th
 Cir. 2002)(similar venue provisions 

of the Warsaw Convention “override the discretionary power of the federal courts to dismiss an action for 
forum non conveniens”; applying the doctrine would “undermine” the goal of the Convention “to achieve 
uniformity of rules governing claims arising from international air transportation,” especially given that 
forum non conveniens remains “a concept . . . both alien to and unwelcome by the majority of the 
contracting parties” to the Convention).  
22

 For example, classification may affect a court’s power to dismiss a suit---even before deciding on its 
own jurisdiction---on “non-merits-based” grounds; see, e.g., Sinochem Int’l Co. Ltd., supr a n.6,  549 U.S. 
at 433 (“the critical point [that renders] a forum non conveniens determination a threshold, nonmerits 
issue,” is that it “does not entail any assumption by the court of substantive law-declaring power”). 
23

 Restatement, supra note 4 at §4-29, Reporters’ Notes n. b(ii)(italics added). 
 To precisely the same effect, see also “Lack of Jurisdiction and Forum Non Conveniens,” supra 

note 4 at 429 (Art. III “was intended to deal only with the issue of how awards are to be enforced under 
the treaty, not whether such awards are to be enforced”); Park & Yanos, supra note 4 at 256 (“This 
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courts”24 may, after all, similarly be foreclosed by any number of “minor matters” or 
“enforcement modalities”25 that live in the vicinity of the fraught boundary between 
“substance” and “procedure”:  From statutes of limitation26 to a requirement that all 
submissions to the court be bound up with an embossed pink ribbon,27 they may equally 
significantly “affect the outcome of a litigation”---in that they “establish outright 
procedural bars” 28 aimed precisely at preventing the litigation from “proceeding.”  

 
Perhaps the closest analogy to the present problem is the familiar “reverse-Erie” 

metaphor deployed to deal with the tension between federal and state law.  Here we are 
asked to examine, in individual cases, what the federal interest in a particular outcome 
might be, and then, what obstacles might be thrown up in the way of the federal scheme 
by the organization of a state's judiciary.29  In the context of domestic arbitration, for 

                                                                                                                                                                                           
language relates to how recognition will be granted, not whether recognition will be granted at all”; in an 
alternative but equivalent  formulation, “the rule relates simply to enforcement modalities, not conditions 
that serve to bar recognition itself”); Figueiredo Ferraz, supra n.3  at 399 (Lynch, J., dissenting)(“the 
‘procedure’ provisions of the treaties permit variation with regard to the manner in which signatory states 
enforce international arbitration awards; they do not provide a means by which a state may decline to 
enforce such awards at all”). 

Open to the same objections is Dimitri Santoro, Forum Non Conveniens:  A Valid Defense under 
the New York Convention?,21 A.S.A. Bulletin 713 (2003)(“taken literally, [art. III] limits the applicable law 
of the enforcement state to procedural rules which aim at a validation of the award; consequently, 
procedural provisions which are opposed to the enforcement would be inadmissible under the 
Convention”)(in all cases here italics, which rarely reinforce the persuasiveness of a passage, are in the 
original). 
24

 Restatement, supra note 4 at §4-29, Reporters’ Notes n. b(ii)(“In other words, it regulates access to the 

courts”). 
25

 Park & Yanos, supra n. 4 at 256; see also William W. Park, The Specificity of International Arbitration: 
The Case for FAA Reform, 36 Vand. J. Transnat’l L. 1241, 1264 (2003). 
26

 On statutes of limitations, see, e.g.,  Andreas Bȍrner, “Article III,” in Herbert Kronke et al., Recognition 

and Enforcement of Foreign Arbitral Awards: A Global Commentary on the New York Convention 115, 
127-28 (2010).  Cf. Park & Yanos, supra n.4 at 262 (art. III refers to “formalities for an application to 
confirm or enforce” but was not “intended to incorporate doctrines that permit or require courts to prune 
their dockets in normal commercial litigation”). 
27

 Cf. Glencore Grain Ltd. v. TSS Grain Millers Ltd., High Court, Mombasa (July 5, 2002), XXXIV Yrbk. 
Comm. Arb’n 666, 679 (enforcement of London award refused in part because it was not stamped in 
compliance with the Kenyan Stamp Duty Act; “the immediate logical legal result” of non-compliance is 
that ”such instrument cannot be used in any way for any purpose”). A better example perhaps is 
Planavergne S.A. v. Kalle Bergander i Stockholm AB (Svea Ct. of App. 2001), in Sigvard Jarvin & Annette 
Magnusson (eds.), International Arbitration Court Decisions 849, 856-57 (2006):  The Swedish 
“Enforcement Code” of 1981 provides for the enforcement of court judgments or arbitral awards that 
include a “money judgment”; this apparently means that “there must be an amount or object specified” in 
the judgment or award “before an enforcement order can be given.”  The Svea court therefore refused to 
enforce that part of a French award which ordered the respondent to pay “all of the costs and expenses of 
the procedure” without specifying their amount. 
28 Park & Yanos, supra n.4 at 264;  cf. Hanna v. Plumer, supra n.17, 380 U.S. at 475 (“any rule, no matter 
how clearly ‘procedural,’ can affect the outcome of litigation if it is not obeyed”)(Harlan, J., concurring).  
29 See Park & Yanos, supra n.4 at 264-65 (“analogies to the interaction of federal and state arbitration law 
are interesting, but inconclusive”); cf. Kevin M. Clermont, Reverse-Erie, 82 Notre Dame L. Rev. 1, 36-39 

http://web2.westlaw.com/find/default.wl?mt=99&db=1211&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0335962371&serialnum=0329388490&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=B4DB47B9&referenceposition=36&rs=WLW12.01
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example, § 4 of the FAA draws the attention of courts to a federal preference for jury 
determinations; § 6, to the perceived importance of summary dispositions; § 12, to the 
need to challenge awards promptly. Section 16 may draw the attention of courts to the 
federal commitment to getting the parties into arbitration as expeditiously as possible. 
And so on.30 If the federal interest is indeed paramount, the appropriate standard then 
becomes whether even a state rule of civil procedure “digs into”31---“imposes 
unnecessary burdens upon” 32---will prevent a state court from giving full effect to--any 
of these federal rights. Such a functional inquiry obviously defies neat encapsulation---it 
requires instead a process which may seem, to the impatient and to those bluffly 
intolerant of such things, nothing but the “water-torture of case-by-case reformation.”33 

 
And so, similarly, here. Whether or not we are dealing with what might 

conventionally be termed a “rule of procedure” seems really of comparatively trivial 
interest when the problem is framed correctly.  Just as the Supremacy Clause requires 
the subordination of what in other contexts would be a “procedural” rule of state law, art. 
III equally and expressly subordinates local rules to the “conditions laid down” in other 
articles of the Convention---in particular the overriding supranational “conditions of 
enforcement” in art. V. The limiting principle is this, that while litigants may have to take 
local courts as they find them, the one thing art. III cannot be intended to do, is to permit 
local courts to devise rules that compete with, or undermine, or put up obstacles to (or 

                                                                                                                                                                                           
(2006) ( “reverse-Erie” is in fact “more intrusive than Erie”; in the “middle area between state and federal 
substantive law, state courts must apply federal procedural law to federally created claims more 
extensively than federal courts must apply state procedural law to state-created claims”). 
30 For illustrations and detailed analysis, see Alan Scott Rau, “Does State Arbitration Law Matter at All?,” 

in Thomas E. Carbonneau (ed.), Handbook on Commercial Arbitration 415, 426-429 (AAA 2006).  I 
suggest there, for example, that § 4, or § 6, or § 16 should properly---at least for Supremacy Clause 
purposes---be characterized as “procedural”---even though it had never been possible for a party, by 
acting promptly or competently or advisedly, to evade the scope of the rule. Whether a rule is dependent 
upon litigant diligence would then appear to be of little help in the work of classification. 
31

 “To what extent rules of practice and procedure may themselves dig into ‘substantive rights' is a 

troublesome question at best.” Brown v. Western Ry. of Ala., 338 U.S. 294, 295-96 (1949). In Brown the 
Court held that when deciding a FELA case, a state may not apply its usual rule that pleadings are to be 
construed “most strongly against the pleader”: The plaintiff's federal “right of trial ... cannot be defeated by 
the forms of local practice.” Dissenting, Justice Frankfurter noted that the case presented the “reverse 
situation” from that confronted by federal courts when they are bound to respect “the substance of State-
created rights” under Erie. Id. at 301. 
32 See Felder v. Casey, 487 U.S. 131, 134, 138 (1988) (in a § 1983 action, state “notice-of-claim” statute 

is “pre-empted as inconsistent with federal law”; despite the “general and unassailable proposition” that 
“[s]tates may establish the rules of procedure governing litigation in their own courts,” the state statute 
stands “‘as an obstacle to the accomplishment and execution of the full purposes and objectives of 
Congress”’ and its enforcement “will frequently and predictably produce different outcomes in § 1983 
litigation based solely on whether the claim is asserted in state or federal court”). 
33

 Cf. Edward Brunet et al., Arbitration Law in America:  A Critical Assessment 2 (2006). 

http://web2.westlaw.com/find/default.wl?mt=99&db=780&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0335962371&serialnum=1949116224&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=B4DB47B9&referenceposition=295&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=780&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0335962371&serialnum=1988080756&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=B4DB47B9&referenceposition=134&rs=WLW12.01
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“derogate from”)34 the rules of decision under which they are expected to assess the 
legitimacy of awards.35 

 
At this point, then, the flow of the argument leads us directly to the “substantive” 

obligations that are imposed on contracting states by art. V of the Convention.  Before 
we move on to this there are  perhaps a number of further points that might be useful, 
as a way of rounding out the discussion---but they seem sufficiently tangential that they 
can be relegated to a footnote so as not to trouble the casual reader.36 

                                                           
34

 Albert Jan van den Berg, The New York Convention of 1958: Towards a Uniform Judicial Interpretation 
239 (1981).  
35

 At a high level of generality this is precisely the sort of “reverse Erie” analysis carried out by the 
Supreme Court in American Dredging Co., supra n.14. There, interestingly, the state law did not operate 
to bar the local courthouse:  On the contrary, it required that local courts remain open to hear any claims 
brought under the Jones Act or maritime law---thereby foreclosing recourse to the defense of forum non 
conveniens to which a federal court might be receptive.  Justice Souter’s concurrence most closely tracks 
the argument here:   “In most cases,” he agreed, “the characterization of a state rule as substantive or 
procedural will be a sound surrogate for the conclusion that would follow from a more discursive pre-
emption analysis.”  But in “close cases,” characterization should more properly turn on “whether the state 
rule unduly interferes with the federal interest in maintaining the free flow of maritime commerce.” 510 
U.S. at 457-58.  

Now in American Dredging itself the only federal interest to be weighed in this balance seemed of 
a highly indeterminate nature: Justice Kennedy in dissent could only repeat the usual mantra about the 
need to promote “uniformity” and avoid “vexatious litigation” in maritime matters, while the majority was 
content to respond by pointing out that the “discretionary nature” of the doctrine and the “multifariousness 
of the factors” involved made it in any event  “almost impossible” to achieve such goals, and Justice 
Stevens in concurrence added that the federal interests in “free trade and uniformity” were also “amply 
protected by other means.” 510 U.S. at 455, 461, 463-64.  

This suggests the need for some case-specific nuance:   Even the Court in American Dredging 
was reluctant to go so far as to hold that a variant forum non conveniens rule would still be deemed 
consistent with federal law should a future case involve foreign parties; “since the parties to this suit are 
domestic entities it is quite impossible for our holding to be any broader.” Id. at 457. (The amicus brief 
submitted by the Solicitor General had proposed that “the claim of preemption may [have] greater force 
where international interests are implicated,”  American Dredging Co. v. Miller, Brief for the United States 
as Amicus Curiae, 1993 WL 13010967 at *20). See also Born & Rutledge, supra n.2 at 432 
(“consideration of national regulatory competence and interests” are not factors that come into play in 
domestic cases).  And this reminds us that in the context of the Conventions, the interest of the 
superordinate community---here, the interest of the community of contracting states---in the recognition 
and enforcement of arbitral awards would be incommensurably stronger, presumably buttressing the 
argument that the courts of each state have some obligation to adjudicate when asked to do so.   

Cf. the North American Free Trade Agreement, art. 1111:  This permits states to “prescribe 
special formalities in connection with the establishment of investments” by nationals of other contracting 
states.  Now the term “formalities” may be somewhat misleading, since the examples given (e.g., “a 
requirement that investors be residents” of the state) go considerably beyond what we may think of as the 
merely ministerial or ritual or technical.  But still, the text goes on to explicitly require a similar sort of 
“reverse-Erie” analysis:  Such “formalities” may not in any event “materially impair the protections 
afforded” by a state to investors of another state.  
36

  1. National Treatment.   
There seems to be very little relevance to our present concern in the second sentence of art. III---

under which states may not “[impose] substantially more onerous conditions or higher fees or charges on 
the recognition or enforcement” of Convention awards than are imposed on “domestic arbitral awards.” 
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b. The “Exclusive” Grounds of Art. V 

The Second Circuit in Monde Re seemed curiously ambivalent on the subject of 
whether the art. V grounds for the refusal of recognition and enforcement of an award 
are “exclusive.”37  But it is usually, and authoritatively, and properly, assumed that they 
are.38 At least they are in this sense---that the proper functioning of the Convention 
scheme rests on the need for a strong presumption of the enforceability of awards, 
subject only to the most limited due process grounds; intrusive judicial inquiry into other 

                                                                                                                                                                                           
Although this is frequently and carelessly misunderstood, this second sentence must not be taken as a 
summary, or a reformulation, or a restatement, of what has gone before---it addresses an entirely different 
point altogether. Even the most anodyne filing fee may not “discriminate” against foreign awards, but a 
state’s obligation is hardly exhausted by even-handedness, and the Conventions are not primarily 
conventions calling for “national treatment.”   After all it is clear enough that a state would be in violation 
of its obligations under the Conventions if it refused to enforce any arbitral awards at all, “domestic” as 
well as foreign (just as a U.S. state would be in violation of federal law if it refused to enforce any arbitral 
awards at all, whether involving “interstate commerce” or not).  

But to the contrary, see Monde Re, supra n.3, 311 F.3d at 496 (missing the point; the Convention 
“contemplated that different procedural rules would be applied in the courts of the various signatory 
nations,” and “the only limitation in this regard was the requirement that the procedures applied in foreign 
cases would . . . not be more burdensome than those in domestic cases”); cf. Van den Berg, supra n.32 
at 243 (apparently of the view that a state’s requirement of an “entry of judgment” clause in every 
arbitration agreement, as in FAA § 9, would be saved by the second sentence of art. III). 
2. Choice of Forum Clauses.   

Another non-issue is this: The art. III analysis---indeed the whole forum non conveniens question-
--should have very little traction where there exists a valid agreement with respect to the appropriate 
forum; such an agreement must trump any Convention obligation to recognize and enforce awards 
elsewhere.  See Zeevi Holdings Ltd. v. Republic of Bulgaria, 2011 WL 1345155 (S.D.N.Y.)(“the execution 
of an award . . . may be conducted only in Bulgaria in accordance with the provisions of Bulgarian law”; 
held, motion to dismiss petition to confirm award granted; the “sensible reading’ of the agreement is that 
“the entirety of post-arbitration proceedings is to occur in Bulgaria”; cf. text accompanying  nn. 96-97 infra 
(petitions to compel).  Much of arts. III and V are in fact irrelevant to the extent their provisions have been 
waived; cf. Rau, “Jurisdiction,” at 110 (pre-dispute waiver of the defense of art. V(1)(e)). 
37

 Compare Monde Re, supra n.3, 311 F.3d at 494 (“These specified grounds for denial of enforcement 

are exclusive”), with id. at 496 (“Monde Re’s argument that Article V of the Convention sets forth the only 
grounds for refusing to enforce a foreign arbitral award must be rejected.”).  But the entire Monde Re 
opinion is so replete with such glaring defects in judicial craftsmanship, see, e.g., nn. 12, 14, 36 supra, 
that it is probably not worth our while to dwell too long on this apparent contradiction.  (Is it perhaps only 
the “substantive” grounds of the Convention that are supposedly “exclusive,” not the “procedural” ones?). 
38

 E.g., van den Berg, supra n.34 at 239 (“the conditions for enforcement  . . . are those set out in the 

Convention and are exclusively governed by the latter”); 2 Gary B. Born, International Commercial 
Arbitration 2337, 2721-22 (2009)(“the exceptions of Article V are exclusive and exhaustive”); 
Restatement, supra n. 4, § 4-29, Reporters’ Notes, nn.(b)i), b(2)(grounds for non-enforcement of 
Convention awards “are exclusive,” and “inconvenience is not among those grounds”). 
 The textual argument is clear enough:  Art. V(1) provides that recognition and enforcement of the 
award “may be refused, at the request of the party against whom it is invoked, only if that party furnishes 
[to the enforcement court] proof” of the defenses in art. V;  under the U.S. implementing legislation the 
court, at the  request of any party to the arbitration, “shall confirm the award unless it finds one of the 
grounds for refusal or deferral of recognition or enforcement of the award specified in” the Convention, 9 
U.S.C. § 207(italics added). 
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putative defects would be likely to impair their international currency and thus 
confidence in the system.39  

Fine: But even that conclusion would not necessarily resolve the question raised 
in Monde Re---would not by itself take us confidently to a holding.  For we must bear in 
mind what was involved in that case. The State of Ukraine had been neither a signatory 
to the contract, nor a party to the arbitration proceeding, and on this ground it had 
moved to dismiss the claimant’s petition for confirmation.  It seems important to note 
that a defense of this sort---“I was never a party to any agreement to arbitrate”---does 
constitute an art. V ground for the refusal of recognition and enforcement.  For a 
respondent’s claim that “nothing is subject to arbitration because there is no agreement 
to arbitrate must be the mother of arbitrability questions.”40  

 
Perhaps---at most---one additional move in the argument might be called for:  We 

would still have to agree that a claim to the effect that one is “not a party” will bring one 
within art. V(1)(a) of the Convention---on the ground that at least with respect to the 
respondent, it implicates the “validity” of the agreement. But that seems a pretty 
sensible position---it is really the same challenge in slightly different rhetorical garb---
and should not give us much pause.41

 That the respondent in Monde Re was not the 

                                                           
39

 In the analogous Chapter One context, the celebrated Hall Street decision held that the grounds for 

vacatur and modification laid down by the FAA in §§ 10 and 11 “provide exclusive regimes for the review 
provided by the statute.” Hall Street Associates, L.L.C. v. Mattel, Inc., 552 U.S. 576, 590 (2008).   

That all seems to me to be pretty dubious, see Alan Scott Rau, Fear of Freedom, 17 Am. Rev. of 
Int’l Arb. 469 (2006). But note that the holding in Hall Street itself served only the limited purpose of 
dismissing the possibility that the parties could validly extend these grounds by contract. Hall Street must 
apply a fortiori when § 10 is counterposed instead to state regulation prescribed in an imperative fashion 
without regard to any exercise of private autonomy.  Cf.  Alan Scott Rau, Federal Common Law and 
Arbitral Power, 8 Nev. L.J. 169, 196-98 (2007), where I wrote that while § 10 should “in no way prevent 
states from narrowing even further the grounds for challenging awards,” state law that by contrast 
expands the grounds for vacatur “will at the very least appear considerably more problematical”---“must 
cause some murmurs of concern”---“must at least raise the question of possible interference with federal 
policy.” Today that formulation strikes me as uncharacteristically temperate, and I would now be 
somewhat more peremptory.  Assertions to the contrary seem to rest on little other than the fragile, brittle 
reed of “plain meaning”; see, e.g., Stephen K. Huber, State Regulation of Arbitration Proceedings: 
Judicial Review of Arbitration Awards by State Courts, Cardozo J. of Conflict Resol. 509, 531 (2009) (in § 
10 “the FAA plainly states that its judicial review provisions are addressed only to the federal courts”).  I 
assume “plain meaning” would leave Professor Huber comfortable with the conclusion that state courts 
may review de novo every arbitral award arising out of an interstate transaction. 
40

 MCI Telecommunications Corp. v. Exalon Indus., Inc., 138 F.3d 426, 429 (1
st
. Cir. 1998)(italics in 

original). 
41

  Cf. IMC Aviation Solutions Pty. Ltd. v. Altain Khuder LLC, [2011] WL 3659937 (Ct. App. Sup. Ct. 
Victoria).  Here, just as in Monde Re, the defendant (IMC Solutions) had not been a named party to the 
agreement or to the arbitral proceedings, and no claims had been made against it there. But in one 
respect the case looks a little different from Monde Re:  In IMC Aviation  the arbitral tribunal had at least 
taken jurisdiction and issued an award against the defendant----ordering it to pay the award “on behalf” of 
the actual respondent in the arbitration, an affiliated company allegedly subject to its control. (This was of 
course not the case in Monde Re).   What is critical for our purposes is that the Victoria court took it as a 
given that IMC Solution’s defense---“I was not a party”---came within the local legislation implementing 
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object of any award---was in fact not even named in the award---presumably makes the 
notion of a Convention bar more tenuous still, 42 but it need not substantially alter the 
analysis.43 

                                                                                                                                                                                           
art. V(1)(a) of the Convention, see ¶¶ 166, 172 (“the ordinary and natural meaning of the expression ‘the 
arbitration agreement is not valid’ is that the arbitration agreement is . . . of no legal effect as against him 
or her”; “there is no doubt that [art. V(1)(a) also covers the case where a party claims that the agreement 
is not binding on it because that party was never a party to the arbitration agreement”).  The only fighting 
issue in the case thus became the burden of proof:  Where the defendant had not even been named in 
the agreement, the plaintiff was at least expected to make a “prima facie” showing to the effect that there 
was an “apparently valid and applicable arbitration agreement,” id. at ¶ 135.  

To the same effect, see Sarhank Group v. Oracle Corp., 404 F.3d 657 (2
nd

 Cir. 2005); cf. Alan 
Scott Rau,. “Consent” to Arbitral Jurisdiction and Disputes with Non-Signatories, in  Permanent Court of 
Arbitration (ed.), Multiple Party Actions in International Arbitration: Consent, Procedure and Enforcement  
113 fn. 143 (2009)[hereinafter  “Multiple Party Actions”](the court’s refusal to confirm the award in 
Sarhank was based on art. V(2) of the Convention, although “I suppose it might have been preferable to 
rely directly” on art. V(1)(a) or art. V(1)(c); in the case of an American arbitration  “it would have been 
easy enough to speak the language” of FAA § 10(a)(4)(“the arbitrators exceeded their powers”)). 
42

 Thus the defendant in Monde Re (in contrast to the defendant in IMC Aviation, supra n.41) was not in 

the position of having to challenge any action on the part of the arbitrators, for the simple reason that no 
award had ever actually been rendered against it.  Cf. “Lack of Jurisdiction and Forum Non Conveniens,” 
supra n.4 at 434 (in this situation forum non conveniens “should be available as a defense in an action to 
enforce an award; after all, non-parties “cannot be deemed to have consented to the worldwide 
enforcement of the award”).   

The difficulties of bringing apparent non-signatories into an arbitration proceeding are well-known; 
see the various articles collected in “Multiple Party Actions,” supra n.41. Thus the fact pattern of Monde 
Re may be accounted for by acquiescence in simple necessity as much as by any “strategy” of the 
plaintiff;  cf. Ben H. Sheppard, Jr., Fortress U.S.A.: Two Troublesome Defenses against the Recognition 
and Enforcement of Foreign Arbitral Awards in the United States, in Arthur W. Rovine (ed.), 
Contemporary Issues in International Arbitration and Mediation: The Fordham Papers 2010, at 185, 194 
(2011). 
43

  Now the plaintiff in Monde Re, in seeking to extend its award to the State of Ukraine, was required to 

speak a somewhat specialized language:  its claim was necessarily grounded in the argument that the 
respondent had been under the State’s “control,” and had acted as its “alter ego or an agent or a joint 
venture” with it, so that the State could be held responsible for what the arbitrators had ordered.  You will 
sometimes come across the assertion that this issue “of the non-party’s liability for the award” must be 
viewed as entirely “separate and distinct” from the issue of the enforceability of the award itself under the 
Convention----with the consequence that this attempt to “pierce the corporate veil” would not in any event 
be appropriate in the course of a motion to confirm.  See, e.g., Lack of Jurisdiction and Forum Non 
Conveniens,” supra n.4 at 433-34; Orion Shipping & Trading Co. v. Eastern States Petroleum Corp. of 
Panama, S.A., 312 F.2d 299 (2

nd
 Cir. 1963)(“not the proper time”).  But I find all that unhelpful and 

needlessly conceptual; if any such bar exists it will be quite devoid of practical significance---since a 
claimant’s action to bind the unnamed defendant may still “be construed as a separate action and 
proceed against the relevant parties” at precisely the same time anyway; see Constellation Energy 
Commodities Group Inc.  v. Transfield ER Cape Ltd., 801 F.Supp..2d 211, 222 (S.D.N.Y. 2011);  
Overseas Private Investment Corp. v. Marine Shipping Corp., 2002 WL 31106349 at *3  (S.D.N.Y.)(”no 
purpose would be served by dismissing this case as against [the non-party] and forcing [the claimant] to 
go through the formality of bringing a new action”).  Whether one action or two, the only inquiry that is 
called for is an inquiry into whether the award is “enforceable” against the defendant, and the bottom line 
is simply that there are in any event no policies underlying the Convention that prevent the defendant 

http://www.us.oup.com/us/catalog/general/subject/Law/InternationalArbitration/?view=usa&ci=9780199551729
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So Monde Re need not represent any departure from the canonical “exclusivity” 
of the art. V grounds for the refusal of recognition:44 The categorical obligation of 
enforcement remains settled and unshakable---but that isn’t really the proper inquiry, is 
it?  It is rather, “just how do we go about answering the question?”---or more precisely, 
“just who is best placed to evaluate whether these ‘grounds’ are present? Or perhaps, 
“just who is to make the decision?” I should think it by now an abundantly familiar notion 
that the grounds for decision, and the identity of the appropriate decisionmaker, are 
likely to call for entirely distinct inquiries.45 And it seems plausible to say that the former 
may be so intertwined with the need to obtain foreign-source evidence, and with the 
need to assess foreign law, that it may become prudent to defer the decision to a 

                                                                                                                                                                                           
from resisting enforcement by claiming that there is no legal basis to bind him to the award.  For that 
matter:  

 Precisely the same thing is true in cases like IMC Aviation---where the defendant may equally be 
claiming that he is “not a party,” although---since this time the arbitral tribunal has (perhaps 
abusively) assumed jurisdiction over him---he is now trying to resist confirmation of the award.   

 And it is true as well in cases where the award unfortunately happens to be “ambiguous” or 
“unclear” with respect to the identity of the parties “against whom the damages are awarded,” cf. 
Promotora de Navegacion, S.A. v. Sea Containers, ltd., 131 F.Supp.2d 412, 415, 417 fn. 3 
(S.D.N.Y. 2000)(“the issue of SCL’s liability for the debts of its subsidiaries was never submitted, 
briefed, nor argued to the arbitrators”; there may be “a threshold question of whether there even 
is an award to be confirmed against SCL,” but even “assuming arguendo that the arbitrators did 
intend to enter an award” against SCL, confirmation “fails on other grounds” and the award is 
vacated as to SCL since there is no showing that it ever intended to arbitrate the dispute).  

 Nor, for that matter, is the principle necessarily limited to a defendant’s claim that he is a “non-
signatory” or that he is not “a proper party” to the arbitration; cf. Park & Yanos, supra n.4 at 291-
93:  Precisely the same analysis may come into play, for example, whenever an alleged 
agreement is claimed to be “invalid” under ordinary contract principles, or where a defendant 
claims that he lacked the “capacity” to contract.  

The principal point is that these are all, throughout, consecrated defenses under the Convention.  Sure, 
they may as a practical matter be more likely to lend themselves to summary disposition than would a 
fact-intensive “alter ego” claim ---but it is perfectly conceivable that they might also on occasion call for a 
plenary examination of alien law, to the point that a district court in the exercise of its discretion may think 
itself justified in handing adjudication over to a more knowledgeable forum. 
44

 Cf. Figueiredo Ferraz, supra n. 3 at 399 (Lynch, J., dissenting)(“a number of commentators have 

argued” that by applying forum non conveniens “even where none of the enforcement limitations explicitly 
set out in Article V applies,” the Monde Re decision “places the United States in breach of its treaty 
obligations”). 
45

 Cf. Alan Scott Rau, Everything You Really Need to Know about ‘Separability’ in Seventeen Simple 
Propositions, 14 Amer. Rev. of Int’l Arb. 1, 92-94 (2003)(“separate questions [that ] will recur in 
connection with any arbitration”). 
 Art. V(1) does provide that recognition and enforcement of an award may be refused “only” if the 
resisting party furnishes proof of an art. V ground “to the competent authority where the recognition and 
enforcement is sought.” I take the italicized language to mean that the state of enforcement has 
jurisdiction to (is entitled to) adjudicate any art. V defense. I do not take it to mean that this state has any 
obligation in the first place to entertain the proceeding, to the exclusion of any other state, should it deem 
that some other legal system is better positioned to perform the task---at least not as long as this re-
allocation of adjudicatory power leaves intact the ability of the prevailing party to vindicate its 
“substantive” rights under the Convention.  
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foreign court.46  Thus in Monde Re the putative lack of consent on the part of the State 
of Ukraine did not in the slightest degree constitute an alternative “basis for dismissal of 
the action”47:  The court noted that consent had been challenged, and then explicitly 
shied away from saying anything more about it.48 Indeed it is the court’s awareness of 
its own comparative disadvantage in deciding this art. V. ground that is precisely what 
the case is all about. 

 

2. Figueiredo Ferraz 

Now while everything to this point must seem benign enough, the Second 
Circuit’s latest venture into the area cannot be viewed so complacently:  The 
conventional trope is to say that recent developments are “a cause for some concern”--- 
but there is hardly any reason to be so restrained; it would be more accurate simply to 
say that they are astonishing and inexcusable.  

 
 An arbitration between a Brazilian company and a Peruvian state entity had led 

to a Peruvian award in favor of the claimant---who then sought to enforce the award in 
the U.S. against the Republic of Peru and its Ministry of Housing.  The defendants 
made the usual claim that they could not be bound by the award because they were not 
“signatories to the agreement”; they then moved to dismiss both on the ground that 
subject matter jurisdiction was lacking under the FSIA, and on the ground of forum non 
conveniens (since the ultimate question of liability---which hinged on whether the state 
signatory was a “separate juridical entity from the Republic”---necessarily “will involve 
complex questions of Peruvian law and extensive discovery.).”  The district court denied 
both grounds for dismissal---going on to determine that because the state signatory was 
indeed “the Republic’s political organ and there is no meaningful legal distinction 
between it and the Republic,”49  “the Award can be confirmed against the Republic.”50 

                                                           
46

 This is precisely how the Second Circuit in Monde Re approached the ultimate question there, the 

responsibility of the State of Ukraine for the award rendered against the respondent.  See Monde Re, 
supra n.3, 311 F.3d at 500 (a determination of Ukraine’s liability as a non-signatory will require evidence 
“not to be found in the United States,” “witnesses . . . beyond the subpoena power “ of the court, and an 
examination of “pertinent documents . . . in the Ukrainian language”; in addition, “Ukrainian courts are 
better suited than United States courts for the resolution of” applicable legal issues “governed by the law 
of Ukraine”).  See also Piper Aircraft Co. v. Reyno, 454 U.S. 235, 251 (1981)(“the doctrine of forum non 
conveniens . . .  is designed in part to help courts avoid conducting complex exercises in comparative 
law”).   

A finding by the courts of Ukraine to the effect that the State is or is not “responsible for 
Naftogaz’s actions” would presumably be res judicata in any later American proceedings. 
47

 Cf. Restatement, supra note 4 at §4-29, Reporters’ Notes n. b(ii) (“a ruling on the forum non conveniens 

issue may not even have been essential to the case’s outcome”). 
48

Monde Re, supra n.3, 311 F.3d at 495. 
49

 Figueiredo Ferraz e Engenharia de Projeto Ltda. v. Republic of Peru, 655 F.Supp.2d 361, 374 fn.4 

(S.D.N.Y. 2009), rev’d, 665 F.3d 384 (2
nd

 Cir. 2011). 
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 The Second Circuit, on an interlocutory appeal from the denial of the motion to 

dismiss, reversed, remanding “with directions to dismiss the petition.” And here is where 
things get interesting:  The circuit court identified error only in the failure to dismiss on 
forum non conveniens grounds; it then performed all by itself the usual forum non 
conveniens calculation, choosing to accord no deference at all to the district court’s 
exercise of its discretion.  Peru was then found to be an adequate alternative forum---
and dismissal was called for exclusively on the basis of the “public interest factors’ in 
the usual forum non calculus.   

 
But there was, fatally, more:  These “factors” apparently did not refer in any way 

to any supposed difficulties a U.S. court might face, along the lines of Monde Re, in 
establishing the identity of the “proper party.”51 No, the “public interest” was entirely that 
of Peru:   Peruvian legislation imposed a limit on what a government agency was 
permitted to pay annually in satisfaction of a judgment against it, in the amount of 3% of 
that agency’s budget.  This alone constituted a “highly significant,” “perhaps decisive,” 
public factor warranting dismissal,52 one which “tips the FNC balance decisively against 
the exercise of jurisdiction” by a U.S. court and to which any supposed policy that favors 
the efficacy of arbitral awards “must give way.”53 Apparently such “public factors” were 
closely congruent with considerations of international comity: For there is a “public 
interest in assuring respect for a sovereign nation’s attempt to limit the rate at which its 
funds are spent to satisfy judgments,” a policy “intimately involved with sovereign 
prerogative” and as to which only the Peruvian courts are “empowered to speak 
authoritatively.”54 

                                                                                                                                                                                           
50

 Obviously the two grounds for dismissal raised by the defendants were closely linked:  After having 

determined that the state signatory was indeed nothing but a “political organ” of Peru, it was easy to reject 
the argument that the difficulty of application of “complex questions of Peruvian law” weighed in favor of a 
forum non conveniens dismissal---for after all, “whether the Award can be confirmed against the Republic 
is a question that can be, and has been, decided by this Court without extensive discovery”)(italics 
added). Id. 655 F.Supp.2d at 376.   

You would think that an actual order of confirmation would have followed, but curiously enough, it 
did not:  True, the complainant’s pleading should properly be “treated as a motion to confirm,” but the 
court chose not to “reach the ultimate question whether the Award should be confirmed”---on the simple 
grounds that the submissions from the parties had not “address[ed] the relevant legal standard for 
confirmation” of an award. Id. at 378.  
51

 Or in identifying the proper legal classification to apply to the state entity that had signed the 

agreement.  
The interests at stake will naturally diverge, and thus the operation of any formal test will be 

uneven---but cases responding to the need to accommodate the “unique attributes of sovereign corporate 
parents” will closely parallel the corporate “veil-piercing” jurisprudence; cf. Timothy Tyler et al., Beyond 
Consent: Applying Alter Ego and Arbitration Doctrines to Bind Sovereign Parents, in “Multiple Party 
Actions,” supra n.41 at 149 (“intersecting” doctrinal threads). 
52

 Figueiredo Ferraz, 665 F.3d at 391-92. 
53

 Id. at 392.  
54

 Id.  See also Brief and Special Appendix for Defendants-Appellants [Republic of Peru], 2010 WL 
6351474 at *55 (“Peru is a developing country and it is of paramount importance to ensure that budgets 
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Now the first and principal point to note is that none of this even comes close to 
being an art. V ground for the refusal of recognition and enforcement.  While the 
Second Circuit again invoked Monde Re,55 the contrast between the two cases could 
not in this respect be more stark.   

 
Curiously the Figueiredo Ferraz opinion denied in a peremptory fashion that it 

was in fact “invoking FNC as a ‘defense’” at all----for a forum non conveniens dismissal 
is simply “not the assertion of a defense on the merits.” “There has been no refusal to 
recognize the Award,” for the plaintiff remains “free” after all to “seek enforcement of 
[the] award elsewhere.”56  I am at something of a loss to know what to make of such a 
curious and wrongheaded passage:  For a jurist of Judge Newman’s caliber, “missing 
the point spectacularly” seems an unlikely explanation, and so the only alternative 
account appears to be simple disingenuousness.  Most obviously, that a plaintiff 
remains in theory “free to seek enforcement . . . elsewhere” is hardly incompatible with 
an actual “refusal of recognition”:  After all, a court in a “secondary jurisdiction,” once it 
identifies a permitted art. V ground, may flatly and definitively “refuse” to recognize or 
enforce a foreign award, and where it does so, this will in any event always leave a 
plaintiff “free to seek enforcement . . .  elsewhere.” 57   

                                                                                                                                                                                           
of governmental entities are not compromised by immediate payment of judgments”; “abrogating this cap 
would cause serious offense---indeed harm---to Peru and its people”). 
55 See Figueiredo Ferraz, 665 F.3d at 389, 392; cf. Brief and Special Appendix for Defendants-Appellants, 

supra n.54 at *52 (Monde Re’s “treatment of these issues applies seamlessly to this case”).  
56

 Figueiredo Ferraz, 665 F.3d at 393 fn. 11. 
57

 In addition, it is somewhat hard to get a handle on the implications of Judge Newman’s comments with 

respect to future proceedings:  It appears that the prevailing Brazilian party had made no attempt to have 
its award confirmed in Peru---or indeed to take any steps there to obtain a judgment that would allow it to 
execute on the award; see Figueiredo Ferraz, 665 F.3d at 388; Brief and Special Appendix for 
Defendants-Appellants, supra n.54 at *44.  So the thrust of the Second Circuit’s decision was presumably 
to give the courts of Peru a chance to do so: “If, for any reason, the courts of Peru decline to entertain 
[sic] a suit to enforce the Award, this lawsuit may be promptly reinstated in the District Court,” Figueiredo 
Ferraz, 665 F.3d at 394.  Now in the eventuality that  the case ever does in fact return to Peru: 

 Should the courts of Peru ultimately refuse to confirm the award---or more precisely, should they 
refuse to order full and immediate satisfaction---and should a U.S. court be expected to follow suit 
and defer to their judgment---well, that would look a lot like a “defense” to me. While a forum non 
conveniens dismissal---being a simple reallocation of adjudicatory power---is not in the usual 
case and in the usual sense a dismissal “on the merits”, see text accompanying nn. 5-8 supra, it 
would certainly seem to operate that way here. Cf. Figueiredo Ferraz, 665 F.3d at 403 (Lynch, J., 
dissenting)(the plaintiff “is left to seek its remedy in the Peruvian courts . . . where the cap 
undisputedly will apply”).   

 If, by contrast, a U.S. district court will at a later stage be willing to enforce the award without 
regard to any action that might be taken by the courts in Peru, then just what was the point of the 
exercise?  

 The plaintiff might always of course choose to bypass Peru entirely and seek recognition or 
enforcement of the award in some other country---one that is a party to a Convention but that 
refreshingly lacks any of the forum non scruples.  Despite the suggestion of Judge Lynch to the 
contrary, though, I very much doubt that any such judgment would itself be entitled to recognition 
here; see Figueiredo Ferraz, 665 F.3d at 406 fn.11, 408  (Lynch, J., dissenting); cf. the discussion 
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When a court purports on forum non conveniens grounds to re-allocate 

adjudicatory power, the interest analysis that it performs may often seem functionally 
equivalent to decisions counseling deference to the regulatory competence of other 
states or calling for the adoption of their law; it should hardly be surprising, then, that the 
reasoning is likely to closely track what is often done once the values of comity58 or the 
methodology of private international law are invoked. This is particularly true in the 
international context.  (Here, despite the apparent attempt of the Second Circuit to 
channel it in Figueiredo Ferraz, 59  the customary cackle about the “procedural” nature 
of forum non begins to seem idle indeed.)   But by contrast, in a Convention case the 
usual recourse to a court’s “discretion” must be foreclosed:  While by its terms the 
Convention may allow a contracting state to enforce awards even where the canonical 

                                                                                                                                                                                           
in Rau, “Jurisdiction,”  at 111-13, especially at fn. 174 (”presumably there should be no 
recognition of a judgment of enforcement emanating from a third country, i.e., a state other than 
the seat”). 

 I suppose there may be one alternative scenario: Since the Peruvian statute merely imposes a 
limitation on annual payments by state agencies in satisfaction of judgments against them, it may 
only have had the effect of requiring that payments be spread over time rather than of rendering 
the award entirely illegitimate; cf. Brief and Special Appendix for Defendants-Appellants, supra 
n.54 at *47 (“the record shows that the 3% cap . . will lengthen the period over which a judgment 
is satisfied”).  If the award was in any way ambiguous with respect to the modalities of payment, 
perhaps it ought to be construed as incorporating the local-law requirement of deferral over time?  
The district court’s opinion did not suggest that it found any difficulty in interpreting the award it 
was asked to confirm; nor do I see any myself; the “Ex Aequo et Bono Arbitration Award” is at 
2007 WL 6464902 (Jan. 20, 2005).  Might there be any reason to suppose that the courts of the 
seat have superior competence in interpreting the scope and precise holding of a local award, so 
that their views must first be solicited?   Note that there had apparently been no request to the 
arbitral tribunal for any “clarification” of the award, nor to a local court for a remand to the tribunal 
for that purpose.  

58 See n.7 supra; see also Christopher A. Whytock  & Cassandra Burke Robertson, Forum Non 
Conveniens and the Enforcement of Foreign Judgments,  111 Colum. L. Rev. 1444, 1491-92 
(2011)(“some courts still reflexively list comity as a factor that favors dismissal for forum non conveniens, 
reasoning that by dismissing the case to be refiled in a foreign jurisdiction, they express respect for the 
latter forum”; of course “scholars” have frequently noted that “principles of comity may actually support 
entertaining U.S. jurisdiction in tort cases”---“especially when [as was definitely not the case in Figueiredo 
Ferraz] the defendants are U.S. corporations”).  

Where a direct application of foreign mandatory law would in any event be thought impermissible, 
a flat deferral of any adjudication at all may seem particularly attractive as an alternative means of 
acknowledging the policy claims of a foreign state. Cf. Hannah L. Buxbaum, Mandatory Rules in Civil 
Litigation: Status of the Doctrine Post-Globalization, in Bermann & Mistelis, supra n. 9 at 38-41(the “public 
law taboo”); Moore v. Mitchell, 30 F.2d 600, 604 (2

nd
 Cir. 1929)(L. Hand, J.)(“to pass upon  the provisions 

for the public order of another state . . . may commit the domestic state to a position which would 
seriously embarrass its neighbor 
59 See Figueiredo Ferraz, 665 F.3d at 392. 
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art. V grounds are present,60 it extends no leeway whatever to refuse to do so when 
they are not.   

 So if one tries to find a place for the Peruvian judgment cap in the structure of 
art. V, one is likely to come up empty; the “public policy” on which states are permitted 
to rely under art. V(2) is of course the “public policy” of the enforcement state (that is, 
here, the United States) and not some other state---even if it happens to be the state of 
the seat.61   

We shouldn’t need reminding that the threshold for any finding of a violation of 
“public policy” within the meaning of art. V(2) is, to put things mildly, high.62 
Nevertheless I suppose there might be some basis in theory for the possible extension 
of the V(2) defense  to cases like Figueiredo Ferraz.  The Convention should not after 
all be taken, necessarily and in all circumstances, to bar the United States (as the state 
of enforcement) from at least “tak[ing] into account” the public policy of some other 
state.63   
 

 There is, for example, a plausible argument for doing so where a court becomes 
convinced that the relevant policy happens to “coincide” with vital interests or 
fundamental values that are also “shared” by us.64 (Here the paradigm case---

                                                           
60

 See Rau, “Jurisdiction,” at 83 (while art. V “provides states of secondary jurisdiction with certain 
carefully delimited ‘outs’ justifying non-enforcement, nothing prevents them from going further---nothing 
prevents them from giving enhanced currency to any award at all should they wish to do so”). 
61

 See Born, supra n.38 at 2832 (“the overwhelming weight of national court authority applies the public 
policies of the local judicial enforcement forum in recognition proceedings”); Int’l Law Ass’n, Committee 
on Int’l Commercial Arbitration, Final Report on Public Policy (2002) at ¶ 39 (a state court “should apply 
the international public policy of that State” and “should not seek to apply principles” which are alleged to 
be fundamental under some other law, such as the law governing the contract, the law of the place of 
performance,  or even the law of the seat---“that was a matter for the tribunal to consider and/or the 
supervisory courts at the seat”). Cf. Skandia America Reinsurance Corp. v. Seguros La Republica, 1996 
WL 622559 (S.D.N.Y.)(U.S. award; defendant “maintains that the award violates the public policy of 
Mexico and should, therefore, not be enforced” under the Convention, but “even if abstention principles 
were available under the Convention, only a truly extraordinary circumstance not present here would 
justify a stay of confirmation hearing in the forum in which the award was rendered”)(Sotomayor, D.J.). 
62

 It is generally assumed that this “public policy” must somehow be more “fundamental,” more 
“universal,” than contingent local policies on which courts might insist in domestic cases.  See Parsons & 
Whittemore Overseas Co., Inc. v. Société Générale de l'Industrie du Papier (Rakta), 508 F.2d 969, 974 
(2nd Cir. 1974)(only “where enforcement would violate the forum country's most basic notions of morality 
and justice”); cf. Rau, “Mandatory Rules” at 111-12 (“an obvious need arises” to distinguish between 
mandatory provisions of state law, even those that may be considered to belong to the state’s “public 
policy,” and “mandatory provisions that are thought to govern arbitration proceedings and that are thought 
sufficiently critical to justify vacatur of an award where the tribunal does not honor them”). 
63

 Restatement, § 4-18 cmt. e (“although a court may take into account public policies recognized in other 

jurisdictions having a connection to the dispute, those policies do not themselves govern the analysis”). 
64

 See id. at § 4-17 cmt. (c)(ii)( in the limited context of “giving effect to foreign arbitrability restrictions”); 

see also Int’l Law Ass’n, supra n. 61, at ¶ 25 (“the international public policy of a State includes 
fundamental principles, pertaining to justice or morality, that the State wishes to protect even when it is 
not directly concerned”); cf. id. at ¶ 40 (in determining whether a principle “must be considered sufficiently 

http://web2.westlaw.com/find/default.wl?mt=99&db=350&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0300518655&serialnum=1974113168&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F2FA204E&referenceposition=974&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=350&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0300518655&serialnum=1974113168&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=F2FA204E&referenceposition=974&rs=WLW12.01
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and at the same time perhaps the only one to be found in our actual positive law-
--is that of a court which seeks to vindicate the common interest of the 
international community in an orderly and uniform system to regulate 
transnational insolvency.)65   
 

 Other formulations are possible and I think go marginally further:  For example, it 
may be posited that a particular outcome is so closely intertwined with the 
interests of a foreign state that such interests appear, in comparison to our own, 
to be “dominant” or “paramount.”  The next step would be to suggest that in these 
circumstances the failure of an award to give effect to the mandatory policies of 
foreign law may itself be repugnant to U.S. “public policy”---that in a sense they 

                                                                                                                                                                                           
fundamental” in that sense, a court should take into account not only the connection of the case with the 
legal system of the forum, but also ‘the existence or otherwise of a consensus within the international 
community as regards the principle under consideration”). 
 Cf. Omnium de Traitement et de Valorisation S.A. v. Hilmarton Ltd., [1999] 2 Lloyd's L. Rep. 222 
(Q.B.D. Comm. Ct.). The contract here was allegedly illegal under the law of Algeria (the place of 
performance), but an ICC arbitration was held in Switzerland. The arbitrator decided that “the Algerian 
statute in question constituted a prohibited measure of a protectionist nature, to ensure that Algeria 
maintains a state monopoly on foreign trade; thus ethically speaking, it could not take priority over the 
parties' freedom of contract”; the award was enforced.  Ewan Brown, Illegality and Public Policy—
Enforcement of Arbitral Awards in England, 2000 INT'L ARB. L. REV. 31, suggests that for a different 
result in Hilmarton, “the illegality would have to involve a degree of seriousness such as corruption, fraud, 
drug trafficking, prostitution or paedophilia such as to merit the opprobrium of the English court 
irrespective of the Swiss law position.” 
65

 See Victrix Steamship Co., S.A. v. Salen Dry Cargo, A.B., 825 F.2d 709 (2
nd

 Cir. 1987).  In this seminal 

case the debtor had filed for bankruptcy in Stockholm, but the creditor later sought and obtained a 
favorable award in a London arbitration. The creditor then attached assets of the debtor in New York, and 
moved there to have the London award confirmed.  But the district court vacated the attachment, and 
“deferred” any decision as to whether to enforce the London award “to the Swedish bankruptcy court.”  
The Second Circuit---the opinion poignantly was written by Judge Newman---affirmed. There was hardly 
any need here to resort to forum non conveniens:  Although art. V(2) was not mentioned, the rationale 
was transparently that under the circumstances, art. V(2)  justified a refusal of a U.S. court to enforce the 
London award:  In light of the respondent’s bankruptcy, enforcement of the award “would conflict with the 
public policy of ensuring equitable and orderly distribution of local assets of a foreign bankrupt”; “we will 
not aid” the claimant’s “effort to evade the writ of the Swedish bankruptcy court.”  825 F.2d at 714. 
 In a context outside the enforcement of arbitral awards, cf.  Pierre Lalive, Transnational (or Truly 
International) Public Policy and International Arbitration, in Pieter Sanders (ed.), Comparative Arbitration 
Practice and Public Policy in Arbitration 259, 281-82 (ICCA Congress Series no. 23 1987)(italics in 
original).  Professor Lalive here discusses cases (rather outdated) from the German Federal Tribunal, in 
which the court invalidated contracts of sales and insurance as “against good morals”; apparently the 
parties had acted “to deceive the competent American authorities” by violating an American embargo on 
the export of goods to Eastern Europe.  For Professor Lalive the decisions were “based not only on the 
protection of American legitimate interests,” but “first and foremost, on the general interest of ‘the whole of 
the Western free world’ and therefore, on the very interests of the Federal Republic” itself; after noting 
“the existence of a common interest” the court concluded that “the foreign interest coincides with the 
national interest of the forum.” 
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have become part of U.S. “public policy”---if only because “international comity” 
makes up a vital component of what we conceive our national “policy” to be.66    

But all that seems far too abstract to have much purchase here.67  

                                                           
66

 See, e.g., Restatement, §§ 4-17 Reporters’ Notes n. (c)(ii), 4-18 Reporters’ Notes n. b.; see also Born, 
supra n. 38 at 2862 (a “sort of derivative or reflective public policy”).  

The apparent inspiration here is Restatement, Second, Conflict of Laws § 187(2)---which 
envisages in an analogous fashion that the mandatory law of another state may function to override 
exercises of private autonomy.  Under this section the parties’ chosen law may be set aside if its 
application “would be contrary to a fundamental policy of a state which has a materially greater interest 
than the chosen state in the determination of the particular issue and which [under the general choice-of-
law rule] would be the state of the applicable law in the absence of an effective choice-of-law by the 
parties.” See also Born, supra n.38 at 2861 (relying on § 187(2) to suggest that non-recognition is justified  
“where recognition would violate the public policy of a foreign state with a materially closer connection to 
the matter than the recognition forum”).  While the proposed Restatement on International Commercial 
Arbitration toys with the idea of deploying this “flexible” “conflict methodology,”  the threat of “dilut[ing] our 
“observance of convention obligations” leads it to find more appropriate the “alternative approach of 
giving effect to foreign arbitrability restrictions only to the extent required by U.S. public policy.”  
Nevertheless it does not venture to predict whether this alternative analysis would yield results that would 
in any event be “markedly different.”  Restatement, §§ 4-17, Reporters’ Notes n. (c)(ii)).  

 However explained, the notion of recourse to foreign mandatory law in these circumstances has 
remained, in the words of one author, “platonic”---by which is presumably meant, an abstract theoretical 
construct of no particular importance.  See Bernard Audit, How Do Mandatory Rules of Law Function in 
International Civil Litigation?, in Bermann & Mistelis, supra n.9  at 53, 70; see also Buxbaum, supra n. 58 
at  36 (“there is certainly no body of cases applying foreign mandatory law in this way”; at most there is a 
“small handful of decisions [which] recognize the possibility of such application but do not actually apply 
foreign law”). Cf. Northrop Corp. v. Triad Int'l Marketing S.A., 811 F.2d 1265 (9th Cir. 1987)(although the 
government of Saudi Arabia had issued a decree prohibiting the payment of commissions in connection 
with armaments contracts, an arbitral tribunal in California rendered an award in favor of an agent who 
had solicited contracts on behalf of Northrop for the sale of aircraft to  the Saudi Air Force; held, award 
should be confirmed; no conflict of laws principle that might call for the application of Saudi law could 
possibly be of “sufficient standing” “to overcome the strong policy consideration” favoring choice-of-law 
provisions as “an almost indispensable precondition to achievement of the orderliness and predictability 
essential to any international business transaction”). See the discussion in Rau, “Mandatory Rules” at 73-
74 (“the imperative law of Saudi Arabia had been put aside--not out of any regard for current American 
policy positions with respect to foreign or economic affairs--but simply because, in the view of the tribunal, 
the tribunal had been instructed to do so”). 
67

 For the baseline remains the demanding standard of art. V(2)(b), unlikely to be satisfied in this case; 
see nn. 62, 66 supra.   

The fact that a foreign forum might qualify as an “adequate alternative” for the purposes of forum 
non conveniens, even though it could be counted on to apply a local “cap” to damage recovery, obviously 
doesn’t have much to do with the question whether U.S. “public policy” would be affronted by an arbitral 
award in which the cap is ignored;  cf. Gonzalez v. Chrysler Corp., 301 F.3d 377, 381-82 (5

th
 Cir. 

2002)(dismissal on the ground of forum non conveniens; “the Mexican people . . . have decided to limit 
tort damages with respect to a child’s death,” and “it would be inappropriate---even patronizing---for us to 
denounce this legitimate policy choice by holding that Mexico provides an inadequate forum for Mexican 
tort victims”; we see no warrant to “replace the policy preference of the Mexican government with our own 
view of what is a good policy for the citizens of Mexico”).  

And then, suppose that the award in Figueiredo Ferraz had been rendered in the U.S.---and that 
Peru had invoked its own “public policy” to refuse recognition and enforcement there: Quaere whether in 

http://web2.westlaw.com/find/default.wl?mt=99&db=350&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=1987027685&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EE3F2913&rs=WLW12.04
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The  “public policy” analysis would thus most likely have proven too daunting, but 

the critical point is that the Second Circuit didn’t even attempt to perform it---being 
content merely to identify the Peruvian national interest that the Peruvian “judgment 
cap” statute seemed meant to serve. A superficial reading of the opinion might have led 
one to believe that Figueiredo Ferraz amounted to little more than a preemptive or 
premature invocation of arts. V(1)(e) or art. VI---although there is not the slightest 
meaningful reference in the court’s opinion to either of these provisions of the 
Convention.68 Nor was this just an inadvertent omission; for all we can tell it appears 
that the court’s reasoning would have been precisely the same had the defendant been 
seeking dismissal of a motion to confirm an award rendered in London. Nor, for that 
matter, can we be confident that those involved had anything like an adequate handle 
on the structure of the Convention.69 Nor, more significantly still, could art. V(1)(e) or art. 
VI have been invoked even if properly understood---since annulment had in fact already 
been sought---and denied---in Peru.70 Local annulment is the safety value provided by 

                                                                                                                                                                                           
that case Peru would not inevitably leave itself open to the quite legitimate reproach that its insistence on 
local law---the usual code word is “parochial”—reflected attitudes discordant and incongruent with the 
needs of the international arbitral system.  Cf.  Born, supra n.38 at 2859-60 (catalogue of “anomalous” 
decisions by the courts of “less-developed states” reflecting “archaic, parochial attitudes towards the 
international arbitral process”). 
68

 The equivalent provisions of the Panama Convention are of course arts. 5(1)(e) and 6; I have been 

treating the two Conventions throughout as indistinguishable in all relevant respects; see text 
accompanying nn. 72-73 infra. 
 With the exception of 

 the obligatory recital that a forum non conveniens dismissal is nothing but a permitted rule of 
”procedure,” see Figueiredo Ferraz, supra n.3  at 392; and 

 the preposterous claim that its holding does not amount to a “refusal” to recognize or enforce 
within the terms of art. V; see text accompanying nn. 56-57 supra, 

the court does  not refer to the terms of either the New York or the Panama Convention at all. Indeed the 
court’s apparent view of our Convention obligations was not that they needed to be interpreted, but that 
they instead constituted “competing considerations” that need to be weighed; see Brief for the United 
States as Amicus Curiae in Support of Vacatur and Remand (Feb. 25, 2011)  at p. 3 (court had solicited 
the views of the U.S. as to whether dismissal on forum non conveniens grounds might “implicate foreign 
relations” and invited the Government’s views on the “competing considerations”).  
69

 The plaintiff had naturally argued that “a comity dismissal” would be “contrary to the United States' 

policy favoring the enforcement of foreign arbitral awards,” but the defendants found this “illogical” and 
“simply not the law”---relying on Baker Marine (Nig.) Ltd. v. Chevron (Nig.) Ltd., 191 F.3d 194 (2d Cir. 
1999), which supposedly “up[held the] district court's dismissal of [an] arbitral enforcement action on 
comity grounds.”  See Reply Brief for Defendants-Appellants, 2010 WL 6351473 (Aug. 13, 2010) at *24-
*25.  Now in Baker Marine, of course, the award had been vacated at the seat.  Obviously vacatur would 
in any event and in almost all circumstances render the question of confirmation entirely moot; see Rau, 
“Jurisdiction,” at 85-87, 102-113.  But it is critical that it is only vacatur that can do so. See Baker Marine, 
191 F.3d at 197 (“Baker Marine has shown no adequate reason for refusing to recognize the judgments 
of the Nigerian court”). 
70

 Although the plaintiff had made no attempt to have its award confirmed in Peru, at least one of the 

defendants (the Ministry of Housing) had unsuccessfully sought to have a Peruvian court set aside the 
award against it; the court’s decision dismissing this challenge was under Peruvian law “final” and 
unappealable,  Figueiredo Ferraz, 655 F.Supp.2d at 366.   The Ministry had presumably been acting on 

http://web2.westlaw.com/find/default.wl?mt=99&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2024901014&serialnum=1999198152&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=B1CE6B44&referenceposition=198&rs=WLW12.01
http://web2.westlaw.com/find/default.wl?mt=99&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2024901014&serialnum=1999198152&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=B1CE6B44&referenceposition=198&rs=WLW12.01
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the Convention for the litigation of conflict with Peruvian law; forum non conveniens is 
presumptively inappropriate whenever art. VI happens to be in play;71 it is a fortiori 
irrelevant should local annulment no longer be available.  

 
 

3. The Panama Convention  

You will undoubtedly have noted that for the sake of convenience I have been 
referring interchangeably to both the New York and the Panama Conventions.  This 
seems justified:  Except for trivial variations in style and terminology in the later 
instrument---designed to “reflect legal concepts” more familiar to the region72---the two 

                                                                                                                                                                                           
behalf of the state entity that was the direct object of the award (which operated within the Ministry and 
was part of its budget); in any event it appears that the window in which any defendant could move for 
vacatur had long passed by the time confirmation was sought in the U.S. For the law in Peru at the time 
the award was rendered, see Law No. 26572 (Dec. 20, 1995), arts. 60, 61, 71 (no “appeal” to a court or to 
an appellate arbitral tribunal is available against an award decided ex aequo et bono [as in Figueiredo 
Ferraz]”; a motion to set aside “should be made within 10 days following the notification of the award”).   
See generally n.57 supra (the implications of Figueiredo Ferraz for future proceedings). 

Motions to vacate, and motions to confirm, need not always be understood as mirror images one 
of the other:  For Convention Awards rendered in the U.S., cf. Restatement, § 4-1 cmt. g (an unsuccessful 
motion to confirm “does not result in vacatur of the award,” and “analogously,” an unsuccessful motion to 
vacate [as in Figueiredo Ferraz] “does not result in a judgment confirming the award”; “clarity is served by 
keeping the notions separate”). But see Revised Uniform Arbitration Act § 23(d)(2000)(“if the court denies 
a [motion] to vacate an award, it shall confirm the award unless a [motion] to modify or correct the award 
is pending”).  In Figueiredo Ferraz in particular, the fact that a court may have declined to vacate the 
award in its entirety (having found no flaws in the tribunal’s findings of liability or assessment of damages) 
need not preclude its continuing unwillingness to turn the award into a judgment that by its terms calls for 
immediate payment of the entire award in violation of the statutory “cap.”   

Nevertheless I should think that arts. V(1)(e) and VI can only plausibly be read to refer to the 
former situation.  That’s why I find  DRC, Inc. v. Rep. of Honduras, 774 F.Supp.2d 66 (D.D.C. 2011), 
rather hard to understand:  Here the court granted a stay of an action to enforce a Honduran award “in 
light of the pendency of [a] prior, parallel action” in Honduras”;  “it is better to permit the validity of this 
[award] to be first tested under [Honduran] law by [Honduran] courts.” The court purported to rely on Art. 
VI.  Curiously, a close reading suggests that the only pending proceedings in Honduras had been brought 
by the claimant seeking to enforce the award---i.e., that there had been no actual motion for annulment.  
But this was either thought to be insignificant or---which seems far more likely---was not even noticed. 
71

 See Higgins v. SPX Corp., 2006 WL 1008677 (W.D. Mich.).  Here the prevailing party in a Brazilian 
arbitration had moved to confirm the award, but the court granted a stay in order to “await” the pending 
decision by a Brazilian court on the defendant’s request to have the award vacated there.  The court 
stressed that it was not dismissing on forum non conveniens grounds: Once “the nullification proceedings 
are completed (presumably in favor of Plaintiff),” the plaintiff would have a “legitimate legal interest in 
enforcing the award” in Michigan, where the defendant had “ready assets”; on the other hand, should the 
award be set aside in Brazil, there would be nothing to enforce in any event. See 2006 WL 1008677 at *4 
& fn.6. 
72 Gabriel M. Wilner (ed.),  1 Domke on Commercial Arbitration § 45:03. (rev. ed. 2002).  See, e.g., 

Progressive Casualty Ins. Co. v. C.A. Reaseguradora Nacional de Venezuela, 802 F. Supp. 1069, 1074 
(S.D.N.Y.1992), rev'd on other grounds, 991 F.2d 42 (2d Cir.1993) (the New York Convention provides 
that arbitration clause must be in "a contract or an arbitration agreement" while the Panama Convention 
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Conventions were undoubtedly “intended to reach the same result.”73 For our purposes 
the only noticeable difference appears to be the use of Arabic rather than Roman 
numerals.  

Now there is nothing in the Panama Convention equivalent to Article I(1) of the 
New York Convention and that deals expressly with the treaty’s territorial scope.  The 
word “international” is not an operative provision, as it appears only in the preamble74--- 
but it is fair to say that the notion of an “international” award does “permeate the 
Convention from beginning to end” and is a guide to its application.75 Still, the 
significance of that fact can readily be exaggerated.  

Take  Figueiredo Ferraz:  As we have seen, the claimant there was a Brazilian 
corporation; however, it had opened an office in Peru in order to service the contract at 
issue, and in the arbitral proceedings it attempted to characterize itself as a “domiciliary” 
of Peru. What was obviously driving this strategy was the co-existence, under the law of 
Peru at the time, of separate statutory regimes for “domestic” and for “international” 
arbitrations.  An “international” arbitration was defined as one between domiciliaries of 
different states---and, following the UNCITRAL Model Law, such arbitrations were 
presumed to be “at law” so that the arbitral tribunal could not decide ex aequo and bono 
in the absence of an express agreement by the parties.76  By contrast, the statutory 
default for “domestic” arbitrations was precisely the contrary---“the arbitration will be 
considered ex aequo et bono” in the absence of an express agreement otherwise.77 The 

                                                                                                                                                                                           
refers to "an instrument," but "I am not inclined to build a brick of substantive difference from such frail 
straws”). 
73

 Productos Mercantiles e Industriales, S.A. v. Faberge USA, Inc., 23 F.3d 41, 45 (2d Cir.1994)( the 
legislative history of the American implementing legislation “clearly demonstrates that Congress intended 
the [Panama] Convention to reach the same results as those reached under the New York Convention”);  
see also van den Berg, The New York Convention 1958 and the Panama Convention 1975:  Redundancy 
or Compatibility, 5 Arb. Int'l 214, 229 (1989) ("legally, the Convention seems to be redundant in view of 
the New York Convention, save perhaps for the applicability of the IACAC Rules”). 
74

 “The Governments of the Member States of the [OAS], desirous of concluding a convention on 
international commercial arbitration, have agreed as follows. . . ”. 
75

 John P. Bowman, The Panama Convention and its Implementation under the Federal Arbitration Act 35 
(2002). 
 By contrast other distinguished commentators apparently find the preamble to have no effect at 
all on the obligations of contracting states; cf. Donald Francis Donovan and David W. Rivkin, International 
Arbitration and Dispute Resolution, in International Joint  Ventures: 1999 (PLI 1999) at pp. 143, 182 
(since the Panama Convention “does not distinguish between foreign and domestic awards,” it must then 
necessarily be “applicable to any arbitral decision with respect to a commercial transaction”).  
76

 Law No. 26572, supra n.70, art. 91 (“an arbitration is “international if the parties to an arbitration 

agreement have their domiciles in different States at the time of the conclusion of that agreement”), art. 
117 (“the arbitral tribunal shall decide ex aequo et bono only if the parties have expressly authorized it to 
do so “); compare UNCITRAL Model Law on International Commercial Arbitration, arts. (1)(3)(if the 
parties have “their places of business in different States”), art. 28(3)(“shall decide ex aequo et bono or as 
amiable compositeur only if the parties have expressly authorized it to do so”). 
77

 Law No. 26572, supra n.70, art. 3.  The current statute, enacted in 2008, has in most respects imposed 

a unified regime for both domestic and international arbitrations; see Legislative Decree No. 1071 (June 
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respondent’s natural attempt to have this treated as an ”international” arbitration was 
rebuffed by the tribunal, which issued an ex aequo et bono award;78 the respondent’s 
challenge to the award  on this ground was equally rejected by the courts of Peru.   

So in light of this history the question was inevitably raised whether the Panama 
Convention even reached the case---on the ground that the proceeding could not be 
considered “international.”79  I am not convinced---for I am not convinced that the notion 
of an “international” arbitration operates here as any sort of meaningful limitation on the 
scope of the treaty---nor that it even aspires to do so.  

                                                                                                                                                                                           
28, 2008), art. 57(3)(in the case of both “national arbitration” and “international arbitration” the tribunal 
“shall decide in equity or ex aequo et bono only if the parties have expressly authorized it to do so”). 
78

 Ex Aequo et Bono Arbitration Award, supra n. 57,  2007 WL 6464902 at *8 (“dismissing as groundless 

the [defendant’s] petition to modify the ex aequo et bono nature conferred on the current arbitration), *62 
(“this Arbitration is a domestic, ex aequo et bono arbitration”). 
79 E.g., Brief and Special Appendix for Defendants-Appellants [Republic of Peru], 2010 WL 6351474 at 

*57-*58, arguing that “the Panama Convention does not permit enforcement of national awards like the 
one at bar,” and that the district court had been in error “to recast the nature of the arbitration as 
international, after the arbitrators had held that the arbitration was national in accordance with the parties’ 
contractual submission.”  (By “does not permit,” the defendants presumably meant to say that the 
Convention “does not require” enforcement--- or perhaps, that the case “does not fall under” the 
Convention so that the court lacked subject matter jurisdiction under FAA §§ 203 and 302).  
 To the same effect see  Charles H. Brower II, “December Surprise: New Second Circuit Ruling on 
Forum Non Conveniens in Enforcement Proceedings,” Kluwer Arbitration Blog, 
http://kluwerarbitrationblog.com/blog/2012/01/20/december-surprise-new-second-circuit-ruling-on-forum-
non-conveniens-in-enforcement-proceedings/  (Jan. 20, 2012)(Figueiredo Ferraz “clearly escapes the 
scope of international arbitration” since it involved relationships “squarely grounded in Peru”; “the Panama 
Convention does not cover foreign awards involving parties, transactions, and arbitral proceedings 
grounded in a single foreign jurisdiction”). The leading authority on the Panama Convention similarly 
suggests that under the Convention, “a foreign award rendered, for example, in Uruguay, involving only 
Uruguayan citizens engaged in a domestic transaction, may not be enforceable.”  Bowman, supra n.75 at 
37.  

And then, cf. Energy Transport, Ltd. v. M.V. San Sebastian, 348 F.Supp.2d 186, 199 (S.D.N.Y. 
2004):  

[I]f parties sought enforcement in the United States of an award rendered in Panama, involving 
only Panama citizens conducting a domestic transaction, the New York Convention would likely 
apply but the [Panama] Convention would not because of the award’s purely domestic character.  
Conversely, if parties sought enforcement in the United States of an award rendered in the  
United States involving Panamanian and American citizens conducting an international 
transaction, the [Panama] Convention may be involved but the New York Convention would not 
apply because enforcement of the award is being sought in the same state in which the award 
was issued. 

Need I point out that since the second sentence of this excerpt [with respect to the New York Convention] 
displays such a remarkable degree of ignorance, there is no particular reason to assume that the first 
sentence [with respect to the Panama Convention] should be taken any more seriously?  The defendants 
in Figueiredo Ferraz called this a “holding” by the Southern District with respect to the scope of the 
Panama Convention, see Brief of Defendants-Appellants at *58---but that is perfectly outrageous; since 
Energy Transport involved a contract between U.S. and Panamanian companies for the shipment of fuel 
oil from the U.S. to Singapore and Thailand, the application of neither Convention was contestable. 

http://kluwerarbitrationblog.com/blog/2012/01/20/december-surprise-new-second-circuit-ruling-on-forum-non-conveniens-in-enforcement-proceedings/
http://kluwerarbitrationblog.com/blog/2012/01/20/december-surprise-new-second-circuit-ruling-on-forum-non-conveniens-in-enforcement-proceedings/
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Take the case of an Uruguayan arbitration “involving only Uruguayan citizens 
engaged in a domestic transaction”: 80  

 

 Here the courts of Uruguay could properly conclude that the Panama Convention 
imposes no obligations on them at all, either with respect to the arbitration 
agreement or to the resulting award---since the arbitration would not be 
“international.”  
  

 And by the same token---if the Panama Convention did not exist---they would 
draw precisely the same conclusion with respect to the New York Convention.81  

But in the latter case, the fact that the arbitration may not have been “within” the 
New York Convention from the perspective of Uruguay would not of course affect in the 
slightest the obligation imposed on the United States, as a state of secondary 
jurisdiction, to enforce any award---it is unalterably “within” the Convention for us as a 
foreign award. The assertion that the result must be entirely different in the former case 
is one, I think, that ought to require something of a strenuous demonstration---one that I 
have yet to see. If invoking the concept of an “international” arbitration in the Panama 
Convention means anything at all, doesn’t it seem far more natural to see it as a 
broadening out or expansion of the scope of the New York Convention? (By this I mean 
that it would also sweep in many locally-sited awards:  if the Uruguayan arbitration 
concerned a contract to build a power plant in Bolivia, the award---while it still would not 
be within the New York Convention as far as Uruguay is concerned---would now come 
within the Panama Convention).  But that’s all: It would seem by contrast unusual and 
counterintuitive to see it as in any way a limitation, restricting or qualifying the 
obligations that the U.S. would otherwise have assumed with respect to New York 
Convention awards.  

 The term “international” appears in many other instruments, such as the Model 
Law82---but the definition there has very little purchase in cases like Figueiredo Ferraz 
and should be put aside as unhelpful.  Why? Because, at least for parties to the New 
York Convention, the Law only applies in the first place to awards rendered in the 

                                                           
80

 See Bowman, supra n.75 at 37.  
81

 Unless Uruguay had chosen to embrace the option extended by the second sentence of art. I(1)---and 
in addition, for some curious reason, had chosen to expand the reach of that provision even further by 
treating this (despite all indications) as a “non-domestic arbitration”---all extremely unlikely given the 
hypothetical posed.  
82

 See UNCITRAL Model Law, art. 1(3); cf. Jan Paulsson, The Case for Disregarding LSA’s (Local 
Standard Annulments) under the New York Convention, 7 Amer. Rev. of Int’l Arb. 99, 104 fn. 15 
(1996)(“there may also be cases where an award is ‘foreign’ and therefore enforceable under the 
Convention even though it is not ‘international’ in the sense required to bring it within the ambit of the 
Model Law”);  Brower, supra n.79 (the arbitration in Figueiredo Ferraz “falls squarely outside the scope of 
most instruments on international commercial arbitration” and, invoking among others the Model Law, the 
“resulting arbitration could not possibly have qualified for coverage by almost any of the leading 
instruments on international commercial arbitration---except, of course, the New York Convention”). 
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enacting state83; to worry about its coverage with respect to local awards elides the 
question of the scope of a contracting state’s treaty obligations. So while an award can 
of course be “international” without being foreign---that is after all the point of the Model 
Law---the converse is not true; from the perspective of the enforcing state, foreign 
awards constitute a smaller concentric circle entirely nested within the wider 
(“international”) set.84  As usual, we can’t improve much on a formulation of Philippe 
Fouchard: Since for the purposes of the Convention the term “international” must be 
understood “in the broadest sense,” it should be enough if the arbitration,” in any one of 
its features” (such as the nationality of the parties or the place of arbitration) “displays at 
least one foreign element in relation to the state where a party seeks to take advantage 
of the award.”85 

That the contested “international” character of the arbitration in Figueiredo Ferraz  
must be of very little significance indeed actually seems overdetermined.  For our 
implementing legislation clearly tells us in any event that any arbitration---merely by 
virtue of the fact that neither of the parties was a U.S. citizen---“falls under” both 
Conventions; this is of course true wherever the award was rendered, and means that 
all the obligations imposed by the Conventions are triggered.86   
 

 Suppose that such an award had been rendered within the U.S.:  Should we 
choose (as we do) to legislate to bring the award within the Panama Convention, 
this could hardly be thought inconsistent with the treaty:  The Convention’s 
reference to the notion of an “international” arbitration may not actually mandate 

                                                           
83

 See Howard M. Holtzmann & Joseph E. Neuhaus, A Guide to the UNCITRAL Model Law on 
International Commercial Arbitration: Legislative History and Commentary 1007 (1989)(“since the Model 
Law yields to any treaty in force in the enforcing State, it would not affect the operation of the New York 
Convention in those States that had adopted that Convention”). See generally Rau, “Jurisdiction,” at 51-
52. 
84

 Cf. Convention of June 30, 2005 on Choice of Court Agreements (the “Hague Convention”), art. I 
(Convention “shall apply in international cases to exclusive choice of court agreements”---and for the 
purposes of recognition and enforcement of judgments “a case is international where recognition or 
enforcement of a foreign judgment is sought”); Ronald A. Brand & Paul Herrup, The 2005 Hague 
Convention on Choice of Court Agreements: Commentary and Documents 53 (2008)(“a case that may 
not be international for jurisdictional purposes may become international for purposes of recognition or 
enforcement if the judgment is brought across a border”).  
85

 Philippe Fouchard, La convention interaméricaine sur l’arbitrage commercial international, [1977] Rev. 
de l’Arb. 203, 205 (“présente au moins un élément d’extranéité par rapport à l’État où la sentence est 
invoquée”). 
86

 FAA §§ 202, 302. See generally Alan Scott Rau, The New York Convention in American Courts, 7 
Amer. Rev. of Int’l Arb. 213. 230 (1996)[hereinafter Rau, “New York Convention”](the first sentence of § 
202 “announces the overarching principle---apparently absolute---that all agreements or awards” arising 
out of a commercial relationship come within the Conventions; the second sentence carves out an 
“inevitable limitation” by “insuring at a minimum that an American award, between two American parties 
and without some relations to a foreign state, must not fall within the treaty”). The occasional suggestion 
that a dispute should still not come within the Convention if “at its core” it “remains domestic,” without “any 
real international dimension,” cannot be advanced by anyone who has even a casual acquaintance with 
the statute; see id. at 231 fn. 73.  
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this result, but certainly seems to invite it:  As § 202 is our definition of “non-
domestic” for the purposes of the New York Convention, 87  so, if necessary, it 
can be taken to be our definition of what we deem “international” under the sister 
Convention.88   
 

 Or suppose that, as in Figueiredo Ferraz, the arbitration had taken place in some 
other state: Here too our legislative mandate to enforce the award cannot 
possibly be thought in tension with the Convention—even if the arbitration 
happened in some sense to be, in the eyes of that other state, “domestic.” 
Should we choose (as we do) to deem any foreign award to be presumptively 
“international,” it is hard to see why the local Peruvian characterization to the 
contrary should be determinative; perhaps the U.S. would be entitled to do less, 
but it is not evident why our generosity should be seen as overreaching or 
offensive.   
 

On the contrary, we can readily perceive what interest American courts might 
have in avoiding wherever possible, in summary proceedings to enforce a foreign 

                                                           
87

 See id. at 251. 
88

 Now § 202—for the sole purpose of excluding “domestic” agreements exclusively between U.S. 

citizens---does speak in terms of the nationality of the parties. As a consequence it may occasionally 
sweep in cases that do not truly implicate the interests of “international commerce”; see, e.g., Bowman, 
supra n.75 at 66-67 (§ 202 “appears to go further” than the enforcement of awards “involving international 
commerce, making enforceable agreements and awards concerning transactions entirely domestic in 
nature”).  But to legislate in terms of “citizenship” nevertheless seems a reasonable and easily 
administrable surrogate---still congruent with the central purpose of the Convention---and that may even 
be something of an improvement over the otherwise quite similar solution in the Model Law. Under § 202 
a corporation is a “citizen” of the U.S. “if it is incorporated or has its principal place of business in” the 
U.S.; in consequence the Convention will not apply if the agreement is between companies that fall into 
either category and where the transaction has no other foreign element; cf. UNCITRAL Model Law, arts. 
1(3)(a), 1(4)(requiring us to be able to identify the “place of business” “which has the closest relationship 
to the arbitration agreement,” or an “habitual residence”).   

That we may possibly come across the rare outlying case where the statute mandates a clearly 
inappropriate result is, I suppose, barely conceivable, but this hardly seems to blunt the thrust of the 
argument.  See, e.g., Rau, “New York Convention”” at 231 fn. 73 (“it seems surprising but inevitable” that 
“a Texas award, arising out of a transaction in which an American citizen conveys property in Texas 
jointly to another American citizen and her resident-alien spouse---all three resident in Texas---will be a 
Convention award”).  

This discussion returns us to a point adumbrated earlier: The option extended by the second 
sentence of art. I(1) of the New York Convention expressly depends on what an enforcing state may in its 
discretion “consider as [non-domestic]” under its own law.  By contrast it is perfectly plausible to argue 
that the Panama Convention---by invoking the notion of an “international” award---is intended to operate 
in a somewhat more mandatory fashion---that is, that it imposes a transnational standard in the form of a 
floor that states are expected to honor, even with respect to locally-sited arbitrations. See text 
accompanying nn. 75, 81-82 supra.  Fine---but of course a floor is not a ceiling.  Even if in this respect § 
202 “expands the field of application of the Panama Convention beyond its prescribed boundaries,” 
Bowman, supra n.75 at 67, it still is hard to identify any possible interest of any other state that the U.S. 
could be thought to burden or obstruct by choosing to enforce “local” agreements or awards without the 
obligation to do so. 
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award, litigation over collateral matters such as “citizenship” or “domicile”.  And 
we can readily perceive why an integrated international arbitral system would 
wish to align its reading of the Panama and New York Conventions.  The real 
question---one that we have to ask in construing any text---is to wonder what 
possible reason a draftsman would have had to do things any differently. Could a 
deviant rule with respect to foreign awards perhaps be justified by pointing to the 
historical reluctance of Latin American legal culture to see local judgments---
particularly those against the state itself---taken abroad for enforcement?89 But 
there is no basis for any speculation that this played any part in the drafting of the 
Convention.  A still better answer would be that developing states always retain 
the ability to advance their policies, and to forestall foreign enforcement, by  
 
 tailoring carefully the grounds for vacatur in locally-sited arbitrations, just 

as they may equally, 
 have an incentive to contract more intelligently, for example, by structuring 

transactions so as to foreclose the possibility of recognition or 
enforcement elsewhere.90 

The conclusion that Figueiredo Ferraz involved an internationally enforceable 
award seems overdetermined in yet another way:  Suppose that---despite the proper 
analysis---the Panama Convention is really read to require some mandatory pre-
condition or prerequisite of an “international” award, one that is not satisfied here.  Or 
suppose that somehow the necessary alignment of the parties’ citizenship is fatally 
deficient. 91  So what? The only consequence would be that we are right back in the 

                                                           
89

 See Bowman, supra n. 75 at 12-13 (grounded in the desire to restrict the rights of aliens); cf. Brower, 
supra n.79 (U.S. legislation that “extended [the] coverage” of the Panama Convention “to awards 
grounded in a single foreign jurisdiction” “could prove both unexpected and aggravating to foreign 
governments dealing with their own citizens in domestic transactions, on matters of public importance”). 
90

 See the discussion at n. 36 supra (“Choice of Forum Clauses”); see also Figueiredo Ferraz, supra n. 
49, 655 F.Supp.2d at 377 (“undoubtedly, the parties were aware that the Republic is a signatory to the 
[Panama] Convention and they could have drafted language preventing recourse to courts outside the 
Republic”). 
91 Our implementing legislation provides a rule of priority between the two Conventions:  “When the 

requirements for application of both the [Panama and the New York Conventions] are met,” then (1) the 
Panama Convention shall apply “if a majority of the parties to the arbitration agreement are citizens of a 
State or States” that have ratified the Convention, and (2) “in all other cases” the New York Convention 
shall apply.  FAA § 305. 

Note carefully the italicized language, and let’s be sure to get it right: The district court in 
Figueiredo Ferraz did not:  Judge Pauley apparently thought that this constituted the test for the 
applicability of the Panama Convention in the first place (although he found it satisfied by the plaintiff’s 
Brazilian citizenship). See Figueiredo Ferraz, supra n.49, 655 F.Supp.2d at 372. That is obviously a 
misunderstanding: § 305 is nothing but a rule of priority between the two Conventions, where the 
“requirements for application” for both have already been satisfied.  That is, it is not § 305 that initially tells 
us whether the case “falls within” either Convention, but § 202---and as long as both parties to the 
agreement are not U.S. citizens, citizenship becomes irrelevant to that question.   

Here, there was no doubt that the plaintiff was a company incorporated in Brazil (where it 
apparently had its principal place of business as well). That will satisfy § 305(1), but let’s play out the 
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New York Convention anyway---and right back to the undoubted art. I(1) obligation of 
the U.S. to  recognize and enforce this Panamanian award.92   

Now after initiating a “national” (or “domestic”) arbitration in Peru, the plaintiff in 
Figueiredo Ferraz sought to position itself in federal court as the “Brazilian corporation” 
that it plainly was.  It thereby left itself open to being taxed with bad faith, “vexatious” 
conduct and “blatant inconsistency.”93  Put aside the familiar logical problem:  Why 
should one believe for a moment that  

 

 what might entitle a party, under Peruvian legislation, to benefit from the 
presumption of an ex aequo et bono award, and 

 what might entitle  him to trigger the application of an international convention, 

must be contained in mutually exclusive sets? To claim Brazilian citizenship in a 
proceeding to confirm the Peruvian award undoubtedly seemed a prudent course to 
counsel for the plaintiff, as a way of ensuring the court’s subject matter jurisdiction.94  
But in light of all our previous discussion, I see no necessary implication of dishonesty---
this strikes me instead as little more than an unnecessary abundance of caution in a 
case where jurisdiction would have been present in any event.  

 
4. Forum Non Conveniens and the Motion to Compel Arbitration 

 
                                                                                                                                                                                           
game a little further:  Let’s assume nevertheless that the citizenship of both parties was the same---that 
the plaintiff was not merely “domiciled” in Peru, but could somehow be treated as a “Peruvian 
corporation.” The Panama Convention would seem to apply in any event---§ 305(1) does say “State or 
States,” and the Convention does not function like a BIT. Perhaps it might still legitimately “be wondered 
whether the drafters of this provision ever contemplated that all of the parties the arbitration agreement 
would be citizens of only one State,” Bowman, supra n.75 at 141 (italics added). But again, soit: If for this 
reason § 305(1) is not satisfied, then---as we are told by § 305(2)---we are back again in the New York 
Convention. Note that the United States and Peru (and Brazil) have all ratified both the New York and the 
Panama Conventions. 
92

 Again, it is only necessary to ask which Convention is applicable if “the requirements for application of 
both . . . are met,” § 305.  
93

 E.g., Reply Brief for Defendants-Appellants, 2010 WL 6351473 at *29 (“Having so completely wrapped 
itself in its Peruvian colors when it suited its purposes, Figueiredo’s current attempt to shed its Peruvian 
contacts should not be countenanced”); Brower, supra n.79 (“one might describe the claimant’s tactics as 
vexatious, cloaking itself in a Peruvian flag to secure the higher measure of damages available in 
‘national’ arbitrations, then cloaking itself in a Brazilian flag to avoid the three-percent payment cap for 
national arbitrations”).   
94

  In this action against Peru, jurisdiction was invoked under the Foreign Sovereign Immunities Act---
granting jurisdiction over foreign states “to confirm an award made pursuant to [an] agreement to 
arbitrate, if (A) the arbitration takes place or is intended to take place in the United States, [or] (B) the 
agreement or award is or may be governed by a treaty or other international agreement in force for the 
United States calling for the recognition and enforcement of arbitral awards.” 28 U.S.C. 1605(a)(6).  In 
Figueiredo Ferraz there was an apparent agreement between the parties that the Panama Convention 
“governs this action,” 655 F.Supp.2d at 372, although either Convention of course will do under the 
statutory language. 
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So in the structure of our law a doctrine of forum non conveniens must have only the 
most marginal presence in cases where a court is asked to confirm a Convention 
award:  Anything more robust would be in considerable tension with the goals of the 
Convention to increase the currency of awards by limiting challenges and expediting 
enforcement. A similar analysis is justified at earlier stages when a motion is made, not 
to confirm, but to compel: Here too forum non plays a slender role of only intermittent 
interest---but a role nonetheless, whenever a Convention defense is in play and the 
identity of the appropriate decisionmaker is in doubt.  As this subject is not directly 
raised in the Second Circuit’s recent jurisprudence, a brief note ought to be adequate. 

 
a. When a court duly recognizes its obligation to decline jurisdiction in favor of an 

arbitral forum, this does not properly speaking constitute a dismissal on forum non 
conveniens grounds:  To use this alien terminology when what is at stake is simple 
obedience to the mandate of art. II, demonstrates considerable conceptual 
confusion.95  
 

b. By the same token, when a court is asked to stay or dismiss a lawsuit in favor of 
arbitration, its obligation to do so must not be tested or qualified by the usual forum 
non conveniens analysis. The jurisprudence that has accreted around the question 
of when a court should decline the task of adjudication has no apparent implications 
for cases where the specified location for the arbitration proceeding itself appears to 
be inappropriate:  Above all, that a court is told peremptorily that it “shall . . . refer the 

                                                           
95

 But for an example, see Peter Gillies, Forum Non Conveniens in the Context of International 
Commercial Arbitration, Macquarie Law WP 2008-6 (March 2008) at p. 13 (“a party to an agreement for 
foreign arbitration, who resists litigation in a court of the forum initiated by other party . . . will normally 
prevail on forum non conveniens grounds”; “it is clear that a court can ignore Art. II(3) [of the Convention] 
in exercising its discretion (grounded in its inherent jurisdiction) in respect of forum non conveniens”). 
 Matson Navigation Co. v. Stal-Laval Turbin AB, 609 F.Supp. 579 (N.D. Cal. 1985) is not apposite 
to this discussion because there had been no motion at all to compel arbitration---nor could there have 
been. A buyer of allegedly defective ship engines (A) sued the designer of the engines and the licensor of 
the technology (B), who then impleaded as a third-party defendant his licensee, the manufacturer and 
seller of the engines (C).  There were of course agreements between A and C, as well as between B and 
C, both of which contained clauses that provided for ICC arbitration in Paris.   Since “the ICC or a 
European court could resolve the entire matter in one proceeding,” the court granted the defendants’ 
motion to dismiss on forum non conveniens grounds, conditional on their submitting themselves to some 
forum “in which plaintiff institutes an action,” either the ICC or “appropriate civil litigation in a European 
court.” Id. at  583. 
 By contrast, there had been a motion to compel arbitration in H.R. Prince Faisal Bin Khalid Bin 
Abdulaziz Saud v. PIA Investments Ltd., 2007 WL 4457441 (S.D.N.Y.).  In response to the plaintiff’s suit 
for breach of contract and tortious interference, the defendant moved to compel arbitration “or in the 
alternative to dismiss the action for forum non conveniens because of the lack of relationship of the 
parties and the dispute to New York.”  The court undoubtedly could have granted the motion to compel 
but found it more efficient instead to address the forum non conveniens argument “at the outset”---and 
after granting dismissal on that ground simply saw no “need [to] reach the arbitration issue.”  Note that 
here forum non conveniens was merely an alternative, highly prudential, basis on which to refuse to hear 
the underlying claim; there was certainly no contention that New York was an inconvenient forum in which 
to consider the motion to compel itself.  
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parties to arbitration” seems to leave little room for any discretionary weighing of the 
respective merits of alternative fora.96 And of course, even to suggest that 
international arbitrations should be diverted to states where the forum non 
conveniens criteria are most clearly satisfied--- that is, to states with the greatest 
interest in the underlying dispute or states where the “sources of proof” can most 
readily be marshaled---would immediately be at odds with any sensible or informed 
understanding of the process.97 

 

Any argument aiming to show that the chosen situs is for some reason 
inappropriate must proceed instead on some other basis---must try to identify some 
generally-recognized defect permitting a court to find that the agreement is invalid 
under art. II.98 This will usually require the resisting party to speak the language of 

                                                           
96

 See, e.g., Linea Naviera de Cabotaje, C.A. v. Mar Caribe de Navegacion, C.A., 169 F.Supp.2d 1341, 

1350 (M.D. Fla. 2001)(“Forum non conveniens and arbitration are simply two divergent concepts,” and 
“by agreeing to arbitrate in New York, [respondent] waived its forum non conveniens arguments”; “the 
integrity of the parties’ agreement to arbitrate any disputes in New York trumps [its] complaints of 
inconvenience”); JSC Surgutneftegaz v. President and Fellows of Harvard College, 2005 WL 1863676 
(S.D.N.Y.) at *5 (on motion to stay arbitration, petitioner “relies on the standard forum non conveniens 
analysis to argue that it would be more convenient to decide the parties’ disputes in a Russian court than 
before [a New York] arbitral tribunal,” but that analysis “is inapplicable when the parties have included a 
mandatory forum-selection clause”); USM Corp. v. GKN Fasteners, Ltd., 574 F.2d 17 (1

st
 Cir. 1978)(for 

the limited purpose of finding that a stay of litigation is not appealable; plaintiff’s argument “that a hardship 
will ensue should it be forced to arbitrate in England is precisely the type of contention which should have 
been resolved prior to signing the arbitration agreement”).   

But cf. the inscrutable decision in Gemini Capital Group, Inc. v. Yap Fishing Corp., 150 F.3d 1088 
(9

th
 Cir. 1998). The parties’ agreement here clearly fell within the Convention (although no-one seems to 

have mentioned that fact); it called for arbitration in Hawaii (although the parties also agreed to submit to 
the jurisdiction of the courts of the Federated States of Micronesia “in any controversy or claim not 
resolved by arbitration”). The trial court dismissed on forum non conveniens grounds in favor of the courts 
of Yap in the FSM and the court of appeals affirmed, finding that the district court had made no mistake 
“in failing to accord weight to the fact” that Hawaii had been selected as the arbitral seat. For this its 
“rationale”---if that is the word---was way over my head: “A variety of reasons may favor arbitration in one 
city, e.g., a good airport; while, at the same time, choice of law and choice of forum agreements may 
commend themselves to the parties for reasons that have nothing to do with the kind of disputes that lend 
themselves to arbitration.” Id. at 1092. 
97

 See, e.g., William Laurence Craig, Uses and Abuses of Appeal from Awards, 4 Arb. Int’l 174, 190-92 
(1988)(it is “a natural result of the nature of international arbitration” that a jurisdiction can be “home to the 
arbitration without being home to either side in the dispute”; “the result is a large number of international 
arbitrations” where there is “no direct financial impact” on the state of the seat, and whose citizens often 
“have more interests at stake in the meeting of the local jockey club than in the proceedings of an 
international arbitral tribunal”). 
98

 More precisely, under art. II(3), that it is “null and void, inoperative or incapable of being performed.” 
 Cases where a contract has selected a particular judicial forum seem closely analogous to what 
we have been discussing, and are usually disposed of in much the same fashion. See, e.g., Evolution 
Online Systems, Inc. v. Koninklijke PTT Nederland N.V., 145 F.3d 505, 510 (2

nd
 Cir. 1998)(the district 

court should only proceed to consider “whether it is appropriate to dismiss” the plaintiff’s action under the 
doctrine of forum non conveniens in the event that it finds “that the contract did not include an agreement 
on forum selection”); Abbott Laboratories v. Takeda Pharmaceutical Co. Ltd., 476 F.3d 421, 426 (7

th
 Cir. 

2007)(although forum selection clause called for suit to be brought in Japan, the plaintiff argued that it 
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“unconscionability” (although “frustration” or impossibility” may remain in reserve).99  
In any event attempts to make out such a defense are almost invariably futile.100 

                                                                                                                                                                                           
would be “unreasonable” to force it to litigate there; “maybe,” “if the choice of forum were governed by the 
doctrine of forum non conveniens, [plaintiff] would be permitted to  remain in Illinois,” but “a forum 
selection clause is a substitute for the doctrine, not another name for it, and so the test of reasonableness 
must be different from a test of convenience”)(Posner, J.);  Northwestern Nat’l Ins. Co. v. Donovan, 916 
F.2d 372, 375 (7

th
 Cir. 1990)(a forum selection clause should be treated “basically like any other 

contractual provision. . . unless it is subject to any of the sorts of infirmity, such as fraud and mistake, that 
justify a court’s refusing to enforce a contract”)(Posner, J).  

It is fair to say, though, that decisions here have been considerably less uniform---largely by 
virtue of the fact that the constraining force of any Convention is absent.  See Charles Alan Wright et al., 
14D Fed. Prac. & Proc. Juris. § 3828.5 (3d ed. 2011)(interaction of forum selection clauses and forum 
non conveniens analysis); Redshaw Credit Corp. v. Insurance Professionals, Inc., 709 F.Supp. 1032, 
1034 (D. Kans. 1989)(“parties opposing the application [of an arbitration agreement] face a stricter 
standard than faced by those opposing a clause designating a particular forum for litigation”).  This is 
likely to change when the Hague Convention enters into force; see Convention of June 30, 2005 on 
Choice of Court Agreements, arts. 5(2), 19. 
99

 “Impossibility” or “impracticability,” as “traditional principles of contract law,” might in theory provide “an  

adequate predicate” for negating the agreed situs of an arbitration; see National Iranian Oil Co. v. Ashland 
Oil, Inc., 817 F.2d 326, 332 (5

th
 Cir. 1987). But the attempt to bring this notion to bear in NIOC itself was 

doomed from the outset:  Here the agreement between NIOC and Ashland, an American oil company, 
called for arbitration in Tehran.  Just prior to the takeover of the American Embassy there, Ashland had 
received several cargoes of crude oil for which it had not paid---and NIOC was therefore the claimant. 
Ashland naturally refused to arbitrate in Tehran “because of the danger to Americans.”  And so NIOC 
moved to compel arbitration---but in Mississippi, not in Tehran—a step made necessary by the 
recognition that as Iran had not ratified the Convention, a district court lacked any power to order 
arbitration there.  And thus, ironically, it was NIOC that was obliged to argue that “impossibility (or 
commercial impracticability)” had rendered the choice of Tehran invalid---an argument easily rebuffed by 
pointing out that NIOC, “as part of the revolutionary Government,” itself “bears responsibility for creating 
the chain of events.”   

More generally, see 1 Born, supra n. 38 at 1728-1732.  Born also reminds us that since the actual 
physical hearings may presumably be conducted outside the seat itself, it will rarely prove  “necessary to 
invalidate an agreement on the arbitral seat” because of changed circumstances there; see also Rau, 
“Jurisdiction,” at 67-71 (any assumption that the state of the seat would “necessarily coincide” with the 
state where the arbitrators physically convene hearings “has largely been undermined by technological 
advances, by the prevalence of multifaceted transactions spanning multiple frontiers, and by a greater 
sophistication in the techniques of complex ‘case management.’”). 
100  See, e.g., Ashi Int’l, Inc. v. N.L. Industries, Inc., 1987 WL 14365 (S.D. Tex. 1987)(plaintiff claimed that 

it would “cause severe and substantial hardship” to arbitrate a dispute in Paris [sic] as provided in the 
agreement, but the court held that the plaintiff “should have considered” any factors of cost or 
inconvenience before agreeing to arbitrate there);  China  Resource Products (U.S.A.) Ltd. v. Fayda Int’l, 
Inc., 747 F.Supp. 1101 (D. Del. 1990)(clause providing for arbitration in China was not “unconscionable”; 
“despite its apparent belief that it is the ‘little guy’ in this equation, Fayda has not presented any evidence 
that would indicate coercion or oppression in its course of dealing with what it calls ‘an arm of the 
[Chinese] government’”; “needless to say, this is something Fayda should have considered before it 
signed the contract “).  

In fact it has even been asserted that a defense of unconscionability “is not -- and indeed cannot 
be -- a recognized defense” at all to the enforceability of agreements falling under the Convention; see 
Khan v.  Parsons Global Services, Ltd., 480 F. Supp. 2d 327, 340 (D.C. D.C. 2007), rev'd on other 
grounds, 521 F.3d 421 (D.C. Cir. 2008) (“not a defense that can be uniformly applied on an international 
scale,” for “appeals to a court's discretion outside of the letter of the law” “are contrary to [the need for] 

http://web2.westlaw.com/find/default.wl?mt=99&db=4637&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=2011844653&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=E13573C2&referenceposition=340&rs=WLW12.04
http://web2.westlaw.com/find/default.wl?mt=99&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=2015772424&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=E13573C2&rs=WLW12.04
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The choice of a seat that has not been made in advance by the parties in their 

contract---but made instead by the arbitrators themselves, or by an administering 
institution---should be insulated to the same degree, this time from attacks for arbitral 
“arbitrariness” or on the canonical ground of “excess of power.”101  By contrast, where a 
U.S. court is asked to take action that by its very nature is discretionary---different in 
that respect from a motion to compel or to confirm---its hesitation to do so on grounds of 
“inconvenience” may appear more justifiable.  One obvious example is the decision to 
grant or to withhold interim relief.  (Indeed in such cases the court whenever practicable 
will normally be expected to stay its hand anyway, in deference to the supervisory 
powers of the courts of the seat, and so as to avoid interfering with the prerogatives of 
the arbitral tribunal.) 102  Another, and subject to quite similar constraints, is the decision 

                                                                                                                                                                                           
certainty”). But that seems far too extreme:  See Alan Scott Rau, Arbitral Power and the Limits of 
Contract:  The New Trilogy, 22 Amer. Rev. of Int’l Arb. 435, 532-33 (2011)(“unconscionability” merely 
“broadens out and reformulates” the familiar time-honored grounds for challenging contracts like fraud 
and duress---it is “sensitive to precisely the same concerns, but without all the baggage that has 
accompanied them”).  
101

 See Aerojet-General Corp. v. Amer. Arbitration Ass’n, 478 F.2d 248, 252 fn.5 (9
th
 Cir. 1973)(party 

attempted to enjoin arbitration after AAA determined that the proceeding should take place in New York; 
held, the AAA’s determination must be upheld “in the absence of fraud or gross mistake as would 
necessarily imply bad faith”; “even if we assume there is some distinction between the ruling of the AAA 
here and a final arbitration award covered by [§ 10] the test would be the same”); cf. Ellison Framing, Inc. 
v. Zurich American Ins. Co., 805 F.Supp.2d 1006 (E.D. Cal. 2011)(AAA determined that the arbitration 
would be conducted in Schaumburg, Illinois, which was the venue specified in the contract “unless the 
parties . . . agree otherwise”; “it is appropriate for the arbitrator to determine whether the venue clause is 
unconscionable,” and the AAA decision “met minimum standards of fair dealing’). 
 That an arbitral decision may be overturned because it is “arbitrary and capricious” is a construct 
occasionally, albeit  rarely, found in U.S. cases, e.g., Lifecare Int'l, Inc. v. CD Medical, Inc., 68 F.3d 429, 
435 (11th Cir.1995). In any event most such judicially-created standards of review seem to add little or 
nothing to the grounds specified in the statute; “although the differences in phraseology have caused a 
modicum of confusion, we deem them insignificant....  However nattily wrapped, the packages are 
fungible."  Advest, Inc. v. McCarthy, 914 F.2d 6, 9 (1st Cir.1990). “Excess of power” is of course the 
consecrated formulation in § 10(a)(4) of Chapter One of the FAA, but seems largely equivalent to the 
Convention’s art. V(1)(c); cf. 2 Born, supra n. 38 at 2606 (“parallel” bases for annulling awards). 
102 See, e.g., Palmco Corp. v. JSC Techsnabexport, 448 F.Supp.2d 1194 (C.D. Cal. 2006)(plaintiffs 

sought interim relief but the parties were already engaged in arbitration “over the exact same issues” in 
Sweden;  held, dismissal is proper on forum non conveniens grounds;  while the Swedish arbitral tribunal 
apparently had no independent ability to issue sanctions for failure to abide by its provisional orders, it 
was nevertheless “authorized to remedy  the situation on the back end, i.e., by awarding additional 
damages for failure to comply with [its] interim order”; in addition, any hearing on a preliminary injunction 
would require the court to engage in a duplicative evaluation of “the likelihood of success on the merits”).  
See also In re Application of Technostroyexport, 853 F.Supp. 695 (S.D.N.Y. 1994)(Russian company 
sought to obtain documents and deposition testimony from a New York company with whom it was 
involved in arbitrations both in Moscow and in Stockholm; the court held it was inappropriate to grant the 
request since under Russian and Swedish law "it is the arbitrators, and not the courts, who are to decide 
the question of what discovery is to be obtained in arbitration proceedings”;  parties to arbitrations in 
those countries "cannot bypass the arbitrators and go directly to court”); see generally Alan Scott Rau, 
Provisional Relief in Arbitration: How Things Stand in the United States, 22 J. Int’l Arb. 1, 22, 49-50 
(2005). 
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to grant or withhold an injunction aimed at preventing an arbitration that has been 
improperly initiated or threatened.103 

 
c. What remains is an analysis that will bring us back full circle to our discussion of 

Figueiredo Ferraz. 
 
The exhaustive and peremptory nature of our treaty obligations has this 

consequence:  Just as a court must satisfy itself that some art. V ground is present 
before declining to confirm an award, so here, it must satisfy itself that some art. II 
ground is present before declining to “refer” the parties to arbitration. And just as a 
forum non conveniens analysis may permit a court to identify and defer to some other 
legal system better placed to tackle the first problem,104 so may it do here with respect 
to the second.105  Access to sources of proof necessary to resolve critical issues of 
capacity, or authority, or the identity of the contracting parties, may well lie elsewhere; a 
court asked to answer the ultimate question whether an agreement to arbitrate is “null 
and void, inoperative or incapable of being performed” may be called upon first to ferret 
out, and then to apply, an unfamiliar body of foreign law---to the point that the 
complexity of the enterprise counsels leaving adjudication of this art. II defense to a 
forum better placed to address it.106 

                                                           
103

 See Rau, “Jurisdiction” at 118 (“the standard for deciding to issue a preliminary injunction against an 
arbitration---in that respect quite unlike a decision on a stay or a motion to compel---will traditionally 
require at least some nod in the direction of ‘balancing the equities’”), 135 (“here the prospect of 
jurisdictional conflict may naturally justify a certain wariness, a certain caution---may justify placing a 
thumb (labeled ‘comity’) on the scales”). 
104

 “Just who is best placed to evaluate whether these ‘grounds’ are present? Or perhaps, “just who is to 

make the decision?” See text accompanying nn. 44-45 supra. 
105

 JSC Surgutneftegaz, supra n. 96 at *5 fn.7 (court may dismiss a case before it on the ground that “a 

foreign jurisdiction, in the court’s judgment, [is] a better forum to decide the enforceability and scope of 
the arbitration agreement”). 
106

  I am aware that the fraught question of the “proper law governing the agreement to arbitrate” has 
been the subject of an infinite amount of agonized commentary. Any reader who has managed to get this 
far will be relieved to learn that I don’t intend to dwell on it here.   For purposes of this discussion I would 
simply suggest, as a rough rule of thumb, that  given the presence of at least some “minimal indication” of 
core consent, the law of the chosen seat of the arbitration will most appropriately govern many of these 
questions of contractual validity. 

 See the discussion in Rau, “Jurisdiction,” at 160-73 (when a court is “asked to rule (whether by 
injunction or a motion to compel) on a duty to arbitrate,” this “reflects the widely accepted fact that the 
legitimacy of any presumptive arbitration proceeding will be determined, perhaps conclusively, in the 
courts of [the place of arbitration]”). So a forum non conveniens motion will rarely if ever be taken 
seriously when made to a court of the arbitral seat itself.  But for some “special issues” posed by 
questions of capacity, subjected by the Convention to a different regime, see1 Born, supra n.  38 at 552-
61 (“most authorities have applied the personal law of the party,” whether (for natural persons) the “law of 
their nationality” or “the law of their domicile”). 

Although it does deploy a forum non conveniens rationale, the case of Iberian Tankers Co. v. 
Terminales Maracaibo, C.A., 322 F.Supp. 73 (S.D.N.Y. 1971) hardly supports the analysis in the text---it 
exemplifies instead all the classic errors to the contrary.  Here the agreement provided that the seat of the 
arbitration was to be New York, but also that it was to be “construed and its performance . . . determined 
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When on occasion a court yields adjudicatory power to a more suitable foreign 

forum, it may not even need to explicitly frame its decision as one made on forum non 
conveniens grounds. Even an order compelling arbitration, made after some desultory 
examination, need imply nothing more than this---that the forum state finds the courts of 
the seat, or the arbitral tribunal, or both, to be more appropriate fora in which to make 
the necessary decision with respect to “nullity.”  As in the conventional forum non 
analysis, this too is not adjudication, but simply encouraging others to sort it out 
themselves.  

 

For example, recall the well known line of cases exemplified by Rhone 
Mediterranee:107 An agreement provided for arbitration in Italy; after suit was brought in 
the United States, the defendant moved to compel arbitration---but the plaintiff argued 
that since the agreement called for an even number of arbitrators, it was not 
enforceable under Italian law. In such circumstances the Third Circuit held that litigation 
should nevertheless be stayed—because under the Convention an arbitration 
agreement should be deemed “null and void” only “when it is subject to an 
internationally recognized defense such as duress, mistake, fraud, or waiver, or when it 
contravenes fundamental policies of the forum state.” Neither “the parochial interests of 
the forum state,” nor even the interests of states with a “more significant relationship 
with the dispute, should be permitted to supersede” the Convention’s strong 

                                                                                                                                                                                           
in accordance with the laws of Venezuela.” The court noted that under Venezuelan law this mere 
“agreement to arbitrate,” prior to an actual submission, might be unenforceable---and so it dismissed on 
the ground of forum non conveniens, conditional on the defendant’s appearing in any action brought by 
the plaintiff in Venezuela.  There was no mention of the New York Convention at all---a failure doubtless 
explained by the fact that the Convention had only entered into effect fewer than 30 days previously;  see  
JSC Surgutneftegaz, supra n. 97 at *5 fn. 7.  

 Perhaps Iberian Tankers rested on an unarticulated assumption to the effect that the parties had 
in fact chosen to “subject” their arbitration agreement, not indeed to the law of the seat, but to the law of 
Venezuela? That a generic choice-of-law clause should be taken to operate in this way is at the same 
time most unlikely and most unsatisfactory, see Rau, “Jurisdiction,” at 169-71 fns. 311-312.  Still, this 
arcane distinction between the “law of the seat” and “the law governing the arbitration agreement itself” 
does re-surface from time to time, and appears marginally more plausible in a case like Pepsico Inc. v. 
Oficina Central de Asesoria y Ayuda Tecnica, C.A., 945 F. Supp. 69 (S.D.N.Y. 1996). Here also the 
contract provided that it “shall be governed by the laws of the Republic of Venezuela”; here also 
arbitration was to take place in New York, though with the further precision that the arbitrators were 
required to “apply the substantive law of the State of New York.” While the respondent argued that the 
arbitration clause was “inoperative,” the court held that the determination of this question was “plainly a 
matter of Venezuelan law”: For the agreement “clearly contemplates that matters subject to determination 
by a court, such as threshold disputes over arbitrability, will be governed by Venezuelan law, while 
matters to be determined by arbitrators will be governed by New York law.” So the court denied for the 
moment a motion to compel arbitration, staying proceedings for 60 days so that a Venezuelan court could 
first “be afforded the initial opportunity to determine this threshold question of Venezuelan law.”  See the 
discussion in Rau, “Jurisdiction,” at 75 fn. 61 (“the problems with [the opinion in] Pepsico are self-
evident”). 
107

 Rhone Mediterranee Compagnia Francese di Assicurazioni e Riassicurazoni v. Lauro, 712 F.2d 50 (3d 
Cir. 1983). 

http://web2.westlaw.com/find/default.wl?mt=99&db=345&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=1996245275&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=727F657B&rs=WLW12.04
http://web2.westlaw.com/find/default.wl?mt=99&db=345&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=1996245275&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=727F657B&rs=WLW12.04
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presumption in favor of “upholding agreements to arbitrate.”108 And should the 
agreement indeed turn out to be invalid under Italian law, well, "an award may still 
result,” which “can be enforced outside Italy.”109  

 

Now from one angle this decision to compel arbitration in Italy can be viewed 
straightforwardly as an example of a court’s “refus[ing] to apply foreign law” that 
“[singles] out arbitration agreements for special burdens.”110 But from another 

                                                           
108

 Id. at 53-54.  See also Vitzethum v. Dominick & Dominick, Inc., 1996 WL 19062 (S.D.N.Y.). Here the 
defendants sought to compel arbitration in Germany in accordance with the contract, but the plaintiffs 
asserted that the arbitration agreement was a “nullity under German law”---both because it was not 
contained in the requisite “separate document,” and because the defendant itself was not a signatory. 
Although the plaintiff “urged the court to determine the arbitration agreement’s enforceability pursuant to 
German law,” the court concluded that “such intricacies of German law and language are not for this court 
to ponder”; “whether, under German law, the arbitration agreement is valid and enforceable” is a question 
“relegated to the arbitration panel” [subject presumably to the supervisory power of the local courts], and 
the role of the U.S. court “at this time is limited to deciding the threshold issue of the arbitrability of the 
investors’ claims”). 
109 What can be the explanation for such a curious and counterintuitive remark? Certainly it would need to 

be unpacked, if only we had the space (and the inclination) to do so.  The court noted that art. V(1)(d) 
would “certainly [permit] another forum to disregard the [Italian-law] defect and enforce”---but this, even if 
true, hardly accounts for the pretty robust and uniform (and non-Gallic) jurisprudence in which awards 
vacated at  the seat are denied enforcement in states of secondary jurisdiction under art. V(1)(e).    The 
court also suggested that should the plaintiff later seek to enforce an award in his favor, the defendant---
who had asked for the stay in the first place---would be estopped from relying (would “hardly be in a 
position to rely”) on Italian law. (But presumably the losing plaintiff would still be free to renew his attempt 
to litigate while seeking to have any award rendered against him denied recognition).  Cf. Rhone 
Mediterranee, 712 F.2d at 54.    
110

 Gary Born, International Arbitration: Cases and Materials 255-56 (2011)(based on a reading of art. II 
that “would override national law defenses which are not based on generally applicable contract law 
rules”). 

The refusal on the part of U.S. courts to apply the law of the seat on motions to stay or compel 
has occasionally been termed “quixotic” and “amazing”--- presumably because it does not make the 
obligatory nod towards the privileged role in the scheme of the Convention of the state of “primary 
jurisdiction”; see Adam Samuel, The Effect of the Place of Arbitration on the Enforcement of the 
Agreement to Arbitrate, 8 ARB. INT’L 257, 268–269 (1992).  Indeed it is rather hard to imagine reasons 
why a state should be obligated to give effect to an arbitration agreement in circumstances where it is 
quite clear that there would be no obligation whatever under the Convention to enforce the resulting 
award. Perhaps a decision like Rhone Mediterranee might be understood in a narrower sense, as having 
carefully abstained from making any definitive judgment with respect to the proper law that will ultimately 
govern the enforceability of the agreement; see text accompanying nn. 111-112 infra.  But by contrast 
other courts do speak as if they were proceeding directly and exclusively to assess the agreement under 
U.S. domestic principles---and with respect to them this reproach seems particularly apt. See, e.g.,  
Marchetto v. DeKalb Genetics Corp., 711 F. Supp. 936, 939 (N.D. Ill. 1989) (staying litigation under 
similar circumstances to those in Rhone Mediterranee, but on the different rationale that an “agreement in 
writing” existed under American law; “the validity of an arbitration agreement is determined by reference 
to the Arbitration Act and the federal substantive law of arbitrability”);  see also Sea Bowld Marine Group, 
LDC v. Oceanfast Pty, Ltd., 432 F. Supp. 2d 1305, 1311-12 (S.D. Fla. 2006).  In Sea Bowld the arbitration 
was to take place in Australia; although the plaintiff argued that Australian law would not allow the 
defendants as non-signatories to compel arbitration and “would disallow arbitration of this dispute,”  the 
court “refer[red] the case for arbitration in Western Australia.”  In its view the parties themselves had 

http://web2.westlaw.com/find/default.wl?mt=99&db=4637&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=2009277537&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4525C075&referenceposition=1311&rs=WLW12.04
http://web2.westlaw.com/find/default.wl?mt=99&db=4637&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=2009277537&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=4525C075&referenceposition=1311&rs=WLW12.04
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perspective, Rhone Mediterranee’s reluctance to hold the agreement invalid under 
Italian law may reflect something else: Perhaps it is merely an acknowledgement of 
comparative advantage---expressing the simple recognition that Italian courts, 
exercising the supervising authority of the courts of the seat, “are much better placed 
than U.S. courts to apply Italian arbitration statutes, and ought to be given the 
opportunity to do so where arbitrations in Italy are contemplated.”111  More recent 
decisions on similar facts do seem pretty clearly to be responding to the concerns that 
underlie the forum non conveniens doctrine--- but still without saying so in so many 
words.112 

 
d. The task of identifying the proper decisionmaker to resolve issues of contract validity 

becomes more critical still in circumstances where we are unable even to identify the 
                                                                                                                                                                                           
“failed to specify the law that governs the arbitrability of claims” -- for some entirely unexplained reason 
the designation of the seat was apparently insufficient.  And given this “critical” “silence,” “federal law 
ruled supreme.” See Rau, “Jurisdiction,” at 171 fn. 312 (nevertheless in any event “we can pretty sure that 
at some point---either before or after the arbitration proceedings”---we will see the parties engaged in a 
similar argument over arbitrability before local courts Down Under). 
111

 Gary Born suggested this some years ago; see Gary Born, International Commercial Arbitration in the 
United States: Commentary and Materials 166 (2nd ed. 2001).  Cf. Rhone Mediterranee, supra note 108, 
at 54 (“The defendants insist that even in Italy this procedural rule on arbitration is waivable and a 
resulting award will be enforced,” but it is not clear that this is “the law of Italy”). 

 Viewed in this light, then, the “internationally recognized standards” invoked in Rhone 
Mediterranee begin to look a little less like lofty and high-minded principles of universal application----and 
a little more like the simple “announcement of a limiting principle (at a very high level of generality) 
serving merely to winnow out or eliminate extreme cases at an early stage.” See Rau, ”Jurisdiction,” at 
173-74 fn. 317.  In an international setting this may in fact be all that it means for a court to be “satisfied 
that the issue involved in [a suit] is referable to arbitration under such an agreement,” FAA § 3.   

Overshadowing cases like Rhone Mediterranee is the natural hesitation of a U.S. court to 
conclude on its own “that the parties had simultaneously intended a) to elect to arbitrate, and yet b) to 
submit themselves to a body of law that would, in all cases and from the very outset, render their election 
a nullity”---and the “desire to avoid such an implausible result might alone explain the choice made . . . 
not to examine and possibly invalidate the arbitration agreement under the chosen law.”  Rau, 
“Jurisdiction,” at 172 fn. 314. 
112 So in that sense the forum non conveniens considerations are present but “submerged,” see Born, 

supra n.111 at 166. For one example, see Apple and Eve, LLC v. Yantai North Andre Juice Co. Ltd., 499 

F.Supp.2d 245, 252 (E.D.N.Y. 2007), vacated on other grounds, 610 F.Supp.2d 226 (E.D.N.Y. 2009). 
Here the plaintiff had argued that the agreement calling for arbitration in China was invalid under Chinese 
law because it failed to name an administering institution; the court nevertheless stayed the action and 
compelled arbitration:  Under Chinese law the parties are allowed to “cure the defect” in their arbitration 
clause, and the court “decline[d] to assume” that PRC courts would deem the mere filing of a lawsuit to 
conclusively establish that no such supplemental agreement could be reached; “[g]iven the factual and 
legal variables required for the agreement to be declared invalid in the PRC, the Court cannot determine 
as a matter of law that the Arbitration Clause is incapable of being performed in China.”  See also A. v. B., 
[2007] 2 C.L.C. 157 (QBD (Comm.)) ¶ 141(refusing to enjoin Swiss arbitration because under the Swiss 
rule of compétence/compétence it would be left in the first instance to the tribunal itself to decide whether 
the agreement to arbitrate was  in fact  “illegal and unconscionable”; the judge suggested that he would 
“have reached the same conclusion on forum non conveniens grounds” in order to avoid “this court 
having to apply Swiss law to a jurisdiction issue where the parties have agreed that the seat of the 
arbitration and the source of judicial regulation will be Geneva”). 
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seat of a putative arbitration.113 This logically prior question, posed more frequently 
than we might expect, presents us with one final variation on the problem.  
 

Assume that a seat has not been selected---nor have the parties provided any 
contractual mechanism for selecting one.  The dilemma for an American court in 
such circumstances arises out of a quirk of legislative drafting: It is apparently the 
case that it has no power to order that arbitration take place outside of its own 
district;114  nor could it merely name arbitrators to conduct  such a proceeding.115 But 

                                                           
113

 Where the parties have not designated a seat, it is best to presume that they would have wanted the 
arbitrators---as their agents---to do so; allowing the seat to be selected by arbitrators named, not directly 
by the parties, but instead by a contractually designated arbitral institution, “requires no special principle; 
such a surrogate for party choice merely operates at one further remove.”  See Rau, “Jurisdiction,” at 52 
fn. 16;  See Ansys, Inc. v. LMS Int'l, 2007 WL 1231830 *3, *4, amended, 2007 WL 1202998 (W.D. Pa. 
April 23, 2007): Here, after much ill-informed bumbling (when the ICC Rules say that “the Court” shall 
name an arbitrator, is that really a grant of power to the federal court for the Western District of 
Pennsylvania?), the court ultimately ordered that arbitration “be instituted by the filing of a request for 
arbitration” with the ICC. See also In Re United States Lines, Inc. v. Liverpool & London Steamship 
Protection & Indemnity Ass'n, Ltd., 833 F. Supp. 350 (S.D.N.Y. 1993) (no contractual designation of the 
seat but the clause provided that if the parties could not agree on an arbitrator, the President of the Law 
Society of England would name one; held, the parties had rendered the venue “itself a proper issue for 
resolution by arbitration,” and the parties were “directed to arbitrate at the time and place set by the 
arbitrator” named by the Law Society).  

The lesson of such cases is that § 206 need hardly be read to require that the parties specify a 
particular geographic location with precise map coordinates; it is perfectly consistent with the statutory 
language to defer to an institutional determination---which would have the virtue of treating our 
implementing legislation as congruent with both the expectations of the parties and international practice. 
But see Tolaram Fibers, Inc. v. Deutsche Engineering der Voest-Alpine Industrieanlagenbau GmbH, 1991 
WL 41772 (M.D.N.C.)(to say that the arbitration will be conducted pursuant to the rules of the ICC “is not 
sufficient”; it may demonstrate “that there is a specific method for forum selection” but not that “the 
contract specifies a specific place”); cases like Tolaram are harshly and properly criticized in 1 Born, 
supra n. 38 at 1714 (“very likely violates art. II(3)”). 
114

 In Convention cases a court under § 206 may “direct that arbitration be held in accordance with the 
agreement at any place therein provided for” (and may also appoint arbitrators “in accordance with the 
provisions of the agreement”). Now if no such place is “provided for” in the agreement, there may still be 
some room under § 208 for the “residual application” of Chapter One of the FAA---but then, a court 
compelling arbitration under § 4 may only direct that the “hearing and proceedings. . .  shall be within the 
district in which the petition” has been filed.   See Jain v. de Méré, 51 F.3d 686 (7

th
 Cir. 1995)(where the 

contract “does not dictate what site for arbitration to choose or how an arbitrator should be selected,” § 4 
can supplement § 206 by “giving a court the ability to compel arbitration in its own district”); 1 Born, supra 
n. 38 at 1706-1709.  So where no seat has been named, the authority of a court to compel arbitration 
locally under § 4 is thought not to conflict with § 206. (But note that § 4’s apparent requirement of an 
independent basis of federal subject-matter jurisdiction is thought to conflict with Chapter Two and will 
thus drop out---so that a federal court even in the absence of diversity would still have jurisdiction over the 
motion by virtue of § 203; Jain, 51 F.3d at 691). 
 On its face Merrill Lynch, Pierce Fenner & Smith, Inc. v. DeCaro, 577 F.Supp. 616, 625 (W.D. 
Mo. 1983) might appear to be something of an outlier: In the absence of any agreement or any 
institutional rule addressing the question, the court “assume[d] that it is within its discretion to weigh the 
equities and to select a site”; since all parties, non-party witnesses, and records were in Kansas City, 
“Kansas City appears to be the appropriate forum.” But note that Kansas City (Missouri) is within the 
Western District of Missouri anyway. 

http://web2.westlaw.com/find/default.wl?mt=99&db=999&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=2012121236&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=81105DAC&rs=WLW12.04
http://web2.westlaw.com/find/default.wl?mt=99&db=0000999&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=2012103843&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=81105DAC&rs=WLW12.04
http://web2.westlaw.com/find/default.wl?mt=99&db=0000999&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=2012103843&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=81105DAC&rs=WLW12.04
http://web2.westlaw.com/find/default.wl?mt=99&db=345&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=1993193349&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=81105DAC&rs=WLW12.04
http://web2.westlaw.com/find/default.wl?mt=99&db=345&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0365941887&serialnum=1993193349&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=81105DAC&rs=WLW12.04
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compelling within its district may well seem absurd where neither the parties nor the 
transaction itself has any connection to it.116 An American court need merely take 
note of that fact-----which itself may seem a pretty reliable indication that it is not the 
proper forum to adjudicate whether, and where, and how, the arbitration should be 
set in motion. 

 
Note carefully that in these cases the problem presented to the court is not even, 

“where should the seat be?,” but rather, once again, “where is that issue to be 
determined?,” or, “who is best placed to answer that question?” There are some 
immensely suggestive cases that deal precisely with this point and that point the way 
to a proper role for forum non conveniens: 

 
Bermuda and Australian companies had entered into a contract providing for 

royalties on hydrocarbon produced in offshore waters of Australia.117 It so happened 
that both parties were “in agreement that the dispute must be sent to arbitration,” but 
they disagreed about the location---a question as to which the agreement was silent. 
Australia certainly seemed “the most logical situs for arbitration”---but the court, as 
we have seen, presumably lacked the authority to order this---and so in the first 
instance saw no alternative but to stay the action and compel arbitration in New 
York.  But at the same time it was able to drop some heavy hints to the parties---
noting with a nudge and a wink that dismissal had not been sought on forum non 
conveniens grounds and that it was itself “unwilling to order such a drastic remedy 

                                                                                                                                                                                           
115

 American courts have never undertaken to appoint arbitrators to sit in any proceeding whose seat was 
understood to be in a foreign state; “some of the same respect for party autonomy that would lead a court 
to defer to an institutional mechanism for arbitrator selection should lead it to defer to the courts of the 
seat.” In any event any willingness to appoint arbitrators ought to be contingent on a willingness to grant a 
motion to compel in the first place; the exercise of the power to do either one must rest on “the necessary 
predicate” that a court has “satisfied itself that there is an enforceable agreement to arbitrate.” See Rau, 
“Jurisdiction,” at 54 fn. 19.  
116

 Jain, supra n. 114, is in fact a perfect cautionary example:  There the claimant, a citizen of India, 
agreed to help market certain patents owned by the respondent, a citizen of France; the agreement 
between them provided that “any disagreement arising out of this contract may only be presented to an 
arbitrary commission applying French laws.” (“Arbitrary” here is not of course pejorative but an attempt to 
write “arbitral”).  For another warning tale, see Bauhinia Corp. v. China Nat’l Machinery & Equipment 
Import & Export Corp., 819 F.2d 247  (9

th
 Cir. 1987).  Here an American company had agreed to buy nails 

from a Chinese state trading company; the contract had been negotiated in China although signed in 
California and, according to the defendant, “most of the witnesses, evidence and law” were located in the 
PRC. The agreement provided that “in case an arbitration is necessary and is to be held in Peking,” the 
arbitration was to be administered by the predecessor of CIETAC; the following paragraph said that “in 
case the Arbitration is to take place at [BLANK],” a tripartite arbitration panel would be constituted “to form 
an arbitration committee” made up only of “persons of Chinese or [BLANK] Nationality.”   The court’s first, 
and highly contestable, move was to find this contract “ambiguous” as to the location of the arbitration, 
since the two paragraphs were “mutually exclusive.” (But wait---what is the obvious inference to be drawn 
when the parties have chosen to leave an alternative provision empty?) Given this unlikely premise, the 
court thought that the “only action within [the] power] of the trial judge was to compel arbitration locally, 
and so his order for a local arbitration under AAA auspices was affirmed. 
117

 Oil Basins Ltd. v. Broken Hill Proprietary Co. Ltd., 613 F.Supp. 483 (S.D.N.Y. 1985).   
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sua sponte.”118 The defendant was quick to pick up the signal---it moved to “reopen,” 
and then to dismiss; the court then played its part in the game by granting both 
motions:  So its earlier order was vacated “to the extent that it compelled arbitration 
in New York,”119 and dismissal was ordered “in favor of the Australian forum.”120 

 
An even more striking decision may be CNA Reinsurance121   Here too the 

parties did not contest the existence of a valid agreement to arbitrate the dispute---
which was thus a “nonissue”---but they disagreed not only as to the location, but 
over the basic question whether any location had ever been agreed to at all.  
Starting from the premise of a lack of agreement, the claimant asked the court to 
order arbitration within its own judicial district in Illinois; the respondents---arguing 
that the contract “incorporates the custom and practice of the London reinsurance 
market” which in turn “decrees that the arbitration take place in the ceding 
company’s home forum”---asked the court to order arbitration in London. 
 

Having performed a basic conflicts analysis indicating that this question---
whether a London arbitration had been agreed to---was to be governed by English 
law, the court could have gone on to resolve it:  That is, it could have asked whether, 
under the applicable English law, there had been any undertaking to arbitrate in 
London---“whether explicitly, implicitly, or by London market custom and practice.”122   
That is precisely what an English court would have done.123 But the complexity of 

                                                           
118

 Id. at 486.  
119

 This apparently meant that the original stay of litigation remained in effect pending any decision in 
Australia; see Couleur Int’l Ltd. v. Saint-Tropez West, 547 F.Supp. 176 (S.D.N.Y. 1982)(court “has no 
power to order the parties to arbitrate in California” as the agreement allegedly required, and so the 
motion to compel arbitration is denied; “what defendant should have done was seek to have this action 
stayed pursuant to § 3”); cf. 1 Born, supra n. 38 at 1718 (even where § 206 would be satisfied the “better 
course is simply to stay U.S. litigation” and thus permit the appropriate court to take whatever steps are 
necessary “to give effect to the agreement to arbitrate”).  
120

An action had already begun in the Supreme Court of Victoria to “enforce arbitration,” 613 F.Supp. 486. 
121

 CNA Reinsurance Co., Ltd. v. Trustmark Ins. Co., 2001 WL 648948 (N.D. Ill.). 
122

 Id. at *6. 
123 See, e.g.,Tonicstar Ltd. v. American  Home Assurance Co., [2004] EWHC 1234 (QBD (Comm.)).  
Here too the reinsurance contract had “no express provision for the seat of the arbitration and thus for its 
curial law.” Here too it seemed clear that “the proper law of the whole contract” as well as of the 
arbitration agreement was English law.  And this choice-of-law conclusion suggested in turn that England 
would be the “natural forum” for deciding the ultimate question posed---which was “where [the] seat 
should be”: “Having chosen to contract in the Lloyd’s market on a Lloyd’s slip policy form it is to be 
inferred that the parties intended these provisions to be determined by the English Court [pace 
arbitration]”; “what was said or done and what should have been said or done in the context of the 
practices of the Lloyd’s market is best and naturally decided” in England. Id. at ¶¶ 10-12. In spite of this 
the defendant had nevertheless brought suit in New York to compel arbitration there---a step the English 
court saw as an attempt to “hijack” the decision with respect to the seat from an English to an American 
forum. So the defendant was enjoined from carrying on parallel proceedings in the U.S. 

The same analysis might also have been available in Jain, supra n. 114:  Imagine the alternative 
course that the court might have taken there---staying the litigation in Illinois and then doing nothing more.  
A French court would not take it upon itself to directly select a seat but would be able to name arbitrators 
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the task made the court “uneasy”124: Would it not be more natural for it to abstain 
from doing so---thus leaving it to an English court with ‘far more experience,” and 
“far more interest,”125 in the matter to make the necessary inference?  
 

I need hardly state the obvious here--- that  
 

 this comes about as close as possible to the desired outcome of referring the 
parties to arbitration in London, and that 

 

 the classic forum non conveniens exercise is merely the preferred doctrinal 
tool for doing so--deployed instrumentally to avoid both the need to venture 
into the esoteric world of the London reinsurance market, and the need to 
perform the delicate work of spinning out the content of some “implied” 
agreement. 

 
Here then is a domain for the doctrine that serves, as I have tried to suggest in this 
paper, what should be our goal throughout---to preserve the classic virtues of 
prudence and restraint and economy of means in adjudication, while at the same 
time managing to respect the structure of the Convention, alert to the policies in 
support of the arbitral process that it seeks to advance. 

 

 

                                                                                                                                                                                           
who would then in turn choose the place of arbitration.  French courts have traditionally had the power to 
do this where the arbitration was to take place in France or where the parties have agreed that the 
arbitration “shall be governed by French procedural law”:   The former undoubtedly contains an element 
of circularity if the seat itself has yet to be determined, but the latter should certainly be satisfied by a 
contractual provision (as in Jain) that the dispute is to be submitted to an arbitral tribunal “applying French 
laws.” In case law prior to the recent revision of the French statute courts were known to go somewhat 
further, being willing to name arbitrators in other circumstances where there was at least some 
connection, however tenuous, to France, and where they seemed to be “the least badly placed” to 
provide the claimant access to some arbitral forum; see Rau, “Jurisdiction,” at 53 fn. 17. And in fact the 
new legislation seems to go further still---conferring on the President of the Tribunal de Grande Instance 
of Paris a sort of universal jurisdiction to name arbitrators in all cases where one of the parties would 
otherwise be vulnerable to the risk of a “denial of justice.”  Decree no. 2011-48 of Jan. 13, 2011, art. 
1505.  See also Arbitration Act 1996 (Eng.) §§ 2(1), 2(4)(Act applies where the seat is in England, but the 
court may also exercise its powers under the Act “for the purpose of supporting the arbitral process”  
where “(a) no seat of the arbitration has been designated or determined, and (b) by reason of a 
connection with England and Wales or Northern Ireland the court is satisfied that it is appropriate to do 
so”). 
124

 CNA Reinsurance Co., Ltd., supra n.122 at *7. 
125

 Id.  


