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Texas’ oldest regulatory agency, the Railroad Commission (RRC),
celebrated its 125  birthday last month. Despite its long history of
energy sector regulation, the RRC remains a mystery to most
Texans. Ask the average citizen what the RRC does and they’ll
likely reply “it regulates railroads, of course.” At one time, they
would have been right. When first established, on April 3, 1891, the
RRC was charged with overseeing the operation of railroads. Its
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focus gradually changed, however. In 1917, the legislature
authorized the RRC to regulate oil and gas pipelines. Over
subsequent years, the RRC’s regulatory responsibilities for oil and
gas were expanded and its other non-energy functions removed. In
2005, all of the RRC’s railroad functions were transferred to the
Texas Department of Transportation.

This disconnect between the RRC’s name and functions has led
many to suggest that it be renamed. Last year, for example, RRC
Commissioner Ryan Sitton authored an op-ed in which he noted
that there is “a woefully inadequate level of understanding
regarding what the [RRC] does” and recommended that its name
be changed to better reflect its operations. He later testified before
the House Committee on Energy Resources in support of
legislation to rename of the RRC the Texas Energy Commission.
That legislation did not pass. The matter may, however, come up
again in the next legislative session when members consider the
findings a Sunset Advisory Commission review of the RRC.

Like many other state agencies, the RRC is subject to periodic
sunset review, wherein the Sunset Advisory Committee evaluates
its’ performance and advises the legislature whether it should be
abolished or continue, with or without reforms. The RRC is currently
in the midst of its fifth such review. In April, the Sunset Advisory
Committee’s staff issued a report (“sunset report”) recommending
that the legislature reauthorize the RRC for 12 years, but implement
various reforms to improve its operations going forward. According
to the sunset report, the single “most important change . . . is to let
the people of Texas in on what this agency does by having its
name accurately reflect its mission.”

Renaming the RRC would deliver important benefits, improving
public awareness of the Commissions’ operations, and enabling it
to better perform its functions. As the sunset report notes: “Texans .
. . need an easily identified regulator of oil and gas. Texans living in
suburban areas are increasingly likely to be affected by industry
activities due to advances in hydraulic fracturing technology, but
may not know who to call with questions or complaints. In the case
of an emergency, the unclear link between the commission’s name
and its regulatory duties creates potential risks to public safety.”
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While these are valid concerns, any change to the RRC’s name
seems unlikely. The Sunset Advisory Committee recommended the
exact same name change in its last review of the RRC in 2012-13.  
Despite being supported by then RRC Chairman Barry
Smitherman, the recommendation was not implemented by the
state legislature. In fact, over the last decade, the legislature has
failed to act on at least five separate proposals to rename the RRC.

One explanation for the failure of these proposals is a belief, among
many legislators and others, that renaming the RRC requires a
constitutional amendment. Although the RRC is not constitutionally
created, it was provided for in an 1890 amendment to the
Constitution. To this day, the Constitution still refers to the RRC by
name. This has led to claims that the RRC can only be renamed if
the Constitution is amended. Those claims are disputed in the
sunset report which concludes that, as the Constitutional provision
mentioning the RRC is permissive and does not create or require
creation of the agency, “[c]hanging the agency’s name does not
require a constitutional amendment.”

Whatever the reason, many legislators seem unwilling to entertain
any change to the RRC’s name, despite the benefits this would
have, in terms of enhanced public transparency of the RRC’s
operations. Consideration should, therefore, be given to other
means of enhancing transparency. One simple reform, which would
do much to increase public understanding of the RRC, is improved
reporting on its operations.

The RRC is responsible for overseeing oil and gas production to,
among other things, prevent environmental damage and ensure
public safety. To that end, the RRC’s Oil and Gas Division monitors
well drilling, hydraulic fracturing, and related activities. In FY2015,
the Division’s 151 field inspectors conducted over 134,000 site
visits to assess whether activities were being conducted in
accordance with state law. Such inspections are vital to uncover
violations of the law and ensure remedial action is taken.
Unfortunately however, the public often knows little or nothing
about them.

The sunset report found that, while the RRC reports (on its website)
the number of inspections undertaken and violations cited, the
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reported figures are often wrong. In FY2015, for example, the RRC
reported citing 61,189 violations. However, RRC staff now say that
over-two thirds of the reported violations were not violations at all.
According to staff, the 61,189 reported violations originated from
15,056 unique citations, with the remaining 46,133 reflecting the
number of times inspectors revisited the site of the violation, to
check compliance. There were approximately 25,000 additional
violations cited by the Oil and Gas Division, which were excluded
from the figures reported on the RRC’s website.

Although a major concern, these errors are not the only, or the
even most serious, issue in reporting. Even more concerning are
significant gaps in the data published by the RRC. By way of
example, the RRC does not currently publish data on whether
violations were repeat and/or major violations. This undermines the
usefulness of the data that is published, as reported violations may
vary from a first offence, involving a small accidental oil spill, to
repeatedly injecting contaminated waste into aquifers supplying
drinking water. Without additional information, then, it is difficult to
assess the effectiveness of the RRC’s enforcement program.

Simple changes in the RRC’s reporting, including ensuring that the
number of violations reported is accurate, and separately identifying
major and repeat violations, would do much to improve
transparency. Such changes could be implemented by the RRC,
without the need for enactment of any new legislation. That’s good
news given the difficulties encountered in past attempts to improve
transparency by securing the passage of legislation renaming the
RRC.
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