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For all manner of trespass, whether it be for ox, for ass, for sheep, for 

raiment, or for any manner of lost thing which another challengeth to be his, 

the cause of both parties shall come before the judges; and whom the judges 

shall condemn, he shall pay double unto his neighbor.
1
 

 

 
 This piece was originally written as a contribution to a 

Liber Amicorum for Laurie Craig---whom I have known, first as a 

boss, then as a mentor, and then above all as a friend, for close 

now to half a century.  Laurie has become an exemplar for me of 

what the thoughtful and creative practice of law can aspire to be,
2
 

                                                           
*
 Mark G. & Judy G. Yudof Chair in Law, the University of Texas at Austin 

School of Law 

 For the title, see Theodore Sedgwick, A Treatise on the Measure of 

Damages 39 (1847)(“vindictive”).  See also 4A_460/2013 (Fed. Sup. Ct. Switz. 

4 Feb. 2014):  The contract there, between Finnish and Bulgarian companies, 

appears to have been written in English, and a “restriction of liability” clause 

barred responsibility “for any indirect, casual, subsequent, punitive or edifying 

damages of whatever nature.” I take “edifying” to be a rather endearing attempt 

to render “exemplary,” and “subsequent” to be a stab at “consequential.”  For 

“casual,” your guess is as good as mine. 
1
 Exodus 22:9. 

2
 I well remember the awe I felt---being myself just a few years out of Harvard--

-when Laurie’s article on the celebrated Fruehauf case appeared in the Harvard 

Law Review.  William Laurence Craig, Application of the Trading with the 

Enemy Act to Foreign Corporations Owned by Americans: Reflections on 

Fruehauf v. Massardy, 83 Harv. L. Rev. 579 (1970).  In Fruehauf the French 

courts had bridled at an attempt by an American corporation to ensure that its 

French subsidiary complied with the US Trading with the Enemy Act.  Laurie’s 

piece was one of the earliest to notice, and one of the most thoughtful attempts 

to work out, the implications of the resulting tensions--- 
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and over the years I have followed his work with admiration from 

the periphery of a world at which he was to remain at the center.   

 

 What must be closest to the center of Laurie’s concerns 

with the law of arbitration has been the problem, in all its many 

variations and dimensions, posed by the relations between arbitral 

tribunals and state courts.  I have tried in writing this short essay to 

remain faithful to this interest, as well as to the insight and 

balanced good judgment that regularly characterizes his own work 

on the subject.   

 

Here is perhaps the place to begin: It may well be---as 

Laurie wrote some years ago---a “trite observation” to point out 

that arbitration is a “hybrid institution”---viewed from one angle as 

an exercise in “adjudication” (as it endows arbitral tribunals with 

“jurisdictional powers to give their decision the force of law”), and 

yet from another angle as an exercise in private self-government 

(as it is infinitely malleable and rests on contractual agreement).
3
  

Yet as often repeated as this is, it bears repeating again, as it 

straddles an important fault line in all our thinking on the subject.  

The sometimes irresistible force of essentialism forces many 

writers into a priori assertions with respect to which of these the 

arbitration process “really,” at bottom, “is.”
4
  I suspect that a more 

interesting way of putting things would be 
                                                                                                                                  

 between extraterritorial assertions of US power and the conflicting 

domestic concerns of other states, and 

 between a European notion of corporate duties owed to state and 

society, and a more libertarian American model. 
3
 William Laurence Craig, The Arbitrator’s Mission and the Application of Law 

in International Commercial Arbitration, in Symposium: Arbitration and 

National Courts: Conflict and Cooperation, 21 Amer. Rev. Int'l Arb. 243 (2010); 

see also Catherine A. Rogers, Ethics in International Arbitration ch. 9 

(2014)(canvassing the “adjudicatory model of arbitration” and the “contract 

vision,” and noting that each is but a partial account; the arbitrator’s status is 

instead one of “duality”). 
4
 See, e.g., 3 Gary B. Born, International Commercial Arbitration 3041-42 (2

nd
 

ed. 2014)(a reasoned decision is “an essential aspect,” “the essence of,” 

adjudication, essential because arbitration “is [sic] an adjudicative process in 

which arbitrators apply the law”); Rogers, supra n. 3 at 349, 351-52 (impartiality 

as an “essential marker of adjudication,” “an inherent part of the definition of 

adjudication,” for without it, the process is just “not an adjudication.”).  In what 

reads like a caricature of a certain Continental strand of conceptualism, it might 

even be claimed that to allow contracting parties to call “arbitration” what “just 
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 to acknowledge the persisting tension between the 

two---between the perspectives of private ordering 

and of adjudication---that lies at the heart of every 

interesting issue likely to arise, and then, 

 

 to note that any outcome---the concrete resolution 

of every issue---will be the product of this conflict, 

the resultant vector being merely a function of the 

relative forces at play at any given time.
5
 

 

                                                                                                                                  
isn’t” [ce qui n’en est pas] is an unrigorous, characteristically slovenly attribute 

of “Anglo Saxon” thinking; e.g., Charles Jarrosson, Les frontières de l’arbitrage 

, [2001] Rev. de l’arb. 5, 14-15. On reading work like this I sometimes feel as if 

I need to dig out the bearskin and the horned helmet. 

But faced with any essentialist claim the proper response, I find, is to 

ask, “Why”?  Impartiality may be an “essential feature” of public adjudication 

precisely because public adjudication, by definition, involves the imposition of 

state force on an unwilling party.  That after all is the core meaning of “due 

process.”  We usually deem it critical in arbitration only because it comports 

with the presumed ex ante preferences of contracting parties.  But where a 

process has been voluntarily structured in some dramatically different way---

although still in accordance with the parties’ will, with what they perceive to be 

to their joint advantage ---then there is no escaping the need to justify any 

resulting interference with private autonomy.  In other words, one needs an 

“account.” And instrumental argument would be nice. (“Just because” will not 

do.). For a case where a commercial party was happy to abandon the canonical 

requirement of “impartiality”---and presumably wished to retain the premium he 

was paid for doing so---see Westinghouse Electric Corp. v. New York City 

Transit Authority, 623 N.E.2d 531 (N.Y. 1993); Alan Scott Rau, Integrity in 

Private Judging, 14 Arbitration Int’l 115, 131-35 (1998)(“the arbitration process 

should never be viewed as separate and apart from the overall process by which 

substantive contract terms are hammered out”).  
5
 That is, one is only interested in the resolution of individual concrete 

problems: “To Generalize is to be an Idiot. To Particularize is the Alone 

Distinction of Merit.”  William Blake, Annotations to Sir Joshua Reynolds' 

Discourses, in 2 WORKS OF WILLIAM BLAKE 323 (Edwin John Ellis & William 

Butler Yeats eds., 1893).. Once one loses sight of that elementary insight, one is 

likely to find oneself writing dazzlingly erudite and rigorously logical 

scholarship without once pausing to consider the question, “what possible 

difference does it all make?” E.g., Vincent Heuzé, Une variété de transactions: 

la convention d’arbitrage, [2015] Rev. de l’arb. 3 (an arbitral award is not a 

“jurisdictional act,” but on the contrary “the role of the arbitrator [is of] a purely 

contractual nature”). 
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 I have written elsewhere that “nowhere perhaps is the 

tension between” these competing models of arbitration “felt more 

keenly than in the case of the so-called ‘tripartite’ panel”
6
---and 

despite the well-meaning amendments to the Rules of the AAA, 

aimed at aligning our practice with more sophisticated European 

thinking,
7
 the role of the “party appointed arbitrator” has remained 

problematical.  Yet another critical arena for the clash of 

competing visions is the subject of the present paper---the ability 

of arbitral tribunals to grant or to withhold awards of punitive 

damages
 8

---although here, I’m afraid, the matter is rather murkier 

than it may appear on the surface. 

As the United States is one of the very rare jurisdictions in 

which such awards are regularly given,
9
  it would only be natural 

                                                           
6
 Rau, Integrity, supra n. 4 at 122-23 (“the partisan arbitrator”). 

7
 See Alan Scott Rau, The Culture of American Arbitration and the Lessons of 

ADR, 40 Tex. Int’l L.J. 449, 460-61 (2005)(the presumption of neutrality found 

in the AAA Rules and now imposed even on party-appointed arbitrators, is 

merely a default rule---but given the proverbial “stickiness” of default rules, and 

“the effects of simple sheepishness,” this will rarely be reversed; “I don’t doubt 

that the more visible and easily-policed proprieties---such as those discouraging 

ex parte contact---may now increasingly be observed”). 
8
 Tom Stipanowich made this point some years ago; see Thomas J. Stipanowich, 

Punitive Damages and the Consumerization of Arbitration, 92 Northwestern U. 

L. Rev. 1, 11, 57 (1997). 
9
 “Punitive damages overall are higher and more frequent in the United States 

than they are anywhere else,” Exxon Shipping Co. v. Baker, 128 S. Ct. 2605, 

2623 (2008).  Still, judicial awards of punitive damages remain in the overall 

scheme of things relatively uncommon:  See id. at  2624-25 (data do not 

“substantiate a marked increase in the percentage of cases with punitive awards 

over the past several decades,” and “thus show an overall restraint”).  A study of 

civil trials held in state courts in 2005 reveals that in 14,170 trials in which 

plaintiffs prevailed, punitive damages were awarded just 5% of the time:  

Strikingly, punitive damages were awarded in 7.8% of the contracts cases with 

winning plaintiffs, but in only 3% of the tort cases with winning plaintiffs.  The 

median overall punitive damages award was $64,000, but amounted to $1 

million or more in 13% of the cases. U.S. Dept. of Justice, Bureau of Justice 

Statistics, Special Report; Civil Bench and Jury Trials in State Courts, 2005 

(April 9, 2009). 

 Nevertheless the willingness on the part of arbitrators as well as of 

courts to grant such relief, when it seems appropriate, cannot be questioned.  A 

recent empirical analysis of securities arbitration awards found that in a data set 

of FINRA awards rendered between 1992 and 2006, claimants prevailed in 48.9 

% of arbitrations---and that 9.1% of those victories included a punitive damages 

award. This was a rate that was in fact “notably higher than the overall rate of 
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that it is the jurisdiction that has experienced the most angst on the 

subject.  At the same time it is fair to say that when asked to 

resolve the continual tension between competing models, it is 

precisely in US courts where a “contractual view” of the process 

has tended to dominate.
10

  Of course, to say that any particular 

concrete outcome will be the resultant of colliding vectors, is to 

say that outcomes may sometimes be different from what would 

one might a priori expect---even in a legal system as relentlessly 

“contractual” as that of the US.
11

 

                                                                                                                                  
punitive awards where the plaintiff prevailed in either jury trials or judge trials.”   

See Stephen J. Choi & Theodore Eisenberg, Punitive Damages in Securities 

Arbitration: An Empirical Study, 39 J. Legal Stud. 497, 540 (2010)(investor 

claims).   For just one recent and dramatic example, see Amanda Bronstad, 

Record FINRA Arbitration Award Over Mandatory Service, Nat’l L.J., Dec. 23, 

2014 ($2 million punitive damage award against Goldman Sachs for wrongful 

termination). 

 Sawtelle is a case that is perhaps atypical but nevertheless endlessly 

quotable: Here a $25 million punitive-damages award in favor of a terminated 

broker was vacated on the ground that it was “grossly disproportionate to the 

harm suffered” by the claimant. The award was remanded to the original panel 

“for reconsideration of the issue of punitive damages”; the same tribunal---after 

cosmetically reworking its award (the respondent’s conduct, formerly described 

as a “campaign of deception,” was now characterized as a “horrible campaign of 

deception, defamation and persecution”), again held the respondent liable for 

$25 million.  Once again, the award was vacated and remanded---this time to a 

new panel.  But at this point, understandably, the parties had had enough and 

proceeded to reach a settlement. Sawtelle v. Waddell & Reed, Inc., 754 

N.Y.S.2d 264 (App. Div. 2003), 801 N.Y.S.2d 286 (App. Div. 2005).  
10

 See Rau, The Culture of American Arbitration, supra n. 7 at 451-66 

(characterizing the “American culture of arbitration” as “contractual, 

“expansionist,” or at least “elastic,” and as “a-legal”). For a less sanguine---as 

well as less nuanced---view along the same lines, cf. Sebastian Perry, 

Arbitration in the EU a “Nightmare”?, 5(4) Global Arb. Rev. 32 (July 9, 

2010)(comments of Professor Mistelis; “the average educated American lawyer 

sees arbitration as nothing more than an extension of contract law, without 

getting into a discussion of the fact that arbitration is [again, sic] effectively a 

jurisdictional agreement”; “the U.S. has no developed concept of international 

arbitration and I'm afraid it will never acquire it”). 
11

 For example: 

 The New York Judiciary Law provides that “a court shall not be 

opened, or transact any business, on Sunday.”  It seems to follow---

since arbitration “is a judicial proceeding and arbitrators perform a 

judicial function”---that awards are “void” in that state if “a least one 

hearing was held on a Sunday.” See, e.g., Bauer v. Bauer, Sup. Ct. N.Y. 

(June 16, 2014)(Jewish Beth Din); Terrace View Estate Homeowners 
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 However, in the present context to trot out once again the 

dual nature of the arbitral process may not take us terribly far: 

 To the extent that arbitration is viewed as little more than 

an exercise of private autonomy, we must suppose it to be 

cabined about by those same constraints that restrict private 

ordering---finding its limits in the proposition that what 

parties may not do for themselves, “the arbitrator, as their 

mutual agent,” is devoid of any authority to do for them.
12

  

But just what those limits are supposed to consist of 

remains a question to be explored.  One might perhaps 

begin with the supposed inability of individuals---by 

contract, or in a contractually-agreed private process 

immune from later judicial review---to act in a coercive or 

punitive fashion.
13

   But the role that extra-compensatory 

                                                                                                                                  
Ass’n, Inc. v. Bates Drive Condominium III, Sup. Ct. N.Y. (June 25, 

2013)(same; “the statute expresses the public policy of the State, and 

cannot be waived”). 

 Or consider the question of what civil redress parties might have 

against arbitrators for their supposed misconduct.  In the US, to equate 

arbitrators to judges has had the apparent consequence that arbitral 

immunity is absolute---and, what is most telling, is mandatory and 

unwaivable.  See Rau, The Culture of American Arbitration, supra n. 7 

at 505-06 & fn. 222 (making it “unnecessary for arbitrators to ‘buy’ 

immunity from users,” and “impossible for them to compete in terms of 

their relative willingness to bear the risk of liability”).  Other legal 

systems, by contrast, are paradoxically more likely to envisage that the 

liability of arbitrators may be the subject of negotiation and contractual 

adjustment; see, e.g., Julian D.M. Lew (ed.) The Immunity of 

Arbitrators (1990) at 36 (France), 51 (Germany), 77-78 (Spain), 84 

(Sweden). 
12

 See Eastern Associated Coal Corp. v. United Mine Workers, 531 U.S. 57, 121 

(2000) (reinstatement of truck driver who had tested positive for marijuana was 

within the arbitrator's power, because it was within the employer's power, and 

the arbitrator exercised authority delegated by the employer; “we must treat the 

arbitrator's award as if it represented an agreement between” the parties 

themselves); George Watts & Son, Inc. v. Tiffany & Co., 248 F.3d 577 (7
th

 Cir. 

2001)(Easterbrook, J.)(arbitrator refused to award terminated dealer his 

attorneys’ fees and costs, allegedly in violation of state law; “ an arbitrator acts 

as the parties' agent and as their delegate may do anything the parties may do 

directly”; “what the parties may do, the arbitrator as their mutual agent may 

do”).  
13

 E.g., Garrity v. Lyle Stuart, Inc., 353 N.E.2d 793, 796 (N.Y. 1976)(“one 

purpose of the rule of law is to require that the use of coercion be controlled by 

the State”).  For the analogous problem of private contracts that contain “penalty 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000621001&pubNum=708&originatingDoc=Ibcedbb6179ad11d99c4dbb2f0352441d&refType=RP&fi=co_pp_sp_708_467&originationContext=document&transitionType=DocumentItem&contextData=%28sc.UserEnteredCitation%29#co_pp_sp_708_467
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000621001&pubNum=708&originatingDoc=Ibcedbb6179ad11d99c4dbb2f0352441d&refType=RP&fi=co_pp_sp_708_467&originationContext=document&transitionType=DocumentItem&contextData=%28sc.UserEnteredCitation%29#co_pp_sp_708_467
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relief plays in our overall remedial scheme is not easily 

characterized,
14

 and it is not self-evident that it must fall 

outside party control; this is particularly true in a legal 

system where---in the absence of routine recovery of legal 

costs by successful plaintiffs---“compensation” itself is 

often little more than notional.
15

   

 

 By contrast, to see the arbitral process as little more than a 

surrogate for adjudication, implies that arbitral power will 

necessarily be mapped closely upon the sphere of action 

                                                                                                                                  
clauses,” see text accompanying nn. 79-80 infra.  See also text accompanying n. 

82 infra (“enforcement of contractual ‘penalty’ clauses by arbitral tribunals has 

generally been untethered”). 
14

 The Supreme Court has frequently made this point with respect to awards of 

multiple damages that are mandated by statute; see, e.g., Mitsubishi Motors 

Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 635-36 (1985)(antitrust 

laws; “notwithstanding its important incidental policing function, the treble-

damages cause of action conferred on private parties by § 4 of the Clayton Act” 

“is in essence a remedial provision” and “seeks primarily to enable an injured 

competitor to gain compensation for [its] injury”); Shearson/American Express, 

Inc. v. McMahon, 482 U.S. 220, 240 (1987) (“the legislative history of [the 

RICO statute reveals] the same emphasis on the remedial role of the treble-

damages provision”); Pacificare Health Systems, Inc. v. Book, 538 U.S. 401, 

405 (2003)(RICO; “our cases have placed different statutory treble-damages 

provisions on different points along the spectrum between purely compensatory 

and strictly punitive awards.”). 

 For a state analogue, see M & C Corp. v. Erwin Behr GmbH & Co., 87 

F.3d 844 (6
th

 Cir. 1996)(a Michigan statute allows a sales representative to 

recover double the amount of an intentionally withheld commission; the statute 

“was an attempt [by the legislature] to compensate sales agents for goodwill and 

other assets lost that would be difficult to quantify,” exempting them from the 

need “to resort to costly litigation to provide the detailed account necessary to 

ascertain all relevant damages”).  

  In short, “the tipping point between payback and punishment defies 

general formulation,” Cook County v. U.S., 538 U.S. 119, 130 (2003). 
15

 See Note, Exemplary Damages in the Law of Torts, 70 Harv. L. Rev. 517, 521 

(1957) (“as a practical matter exemplary damages always serve to compensate 

the plaintiff” for “attorneys’ fees and litigation expenses,” and “it seems likely 

that if exemplary damages were eliminated many juries would increase the 

amount of the award for pain and suffering in order to grant the same total 

damages”); cf. Kemezy v. Peters, 79 F.3d 33 (7
th

 Cir. 1996)(Posner, 

J.)(“compensatory damages do not always compensate fully,” “especially when 

the injury is of an elusive or intangible character. If you spit upon another 

person in anger, you inflict a real injury but one exceedingly difficult to 

quantify”).  

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=9USCAS4&originatingDoc=Ic1d899969c1e11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Default%29
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regularly allowed to state courts---and thus necessarily 

cabined about---but in ways, I would suggest, that ought 

not to affect private processes.
16

  For where after all does 

the comparative advantage lie, with respect to the ability to 

recognize unexpected and reprehensible commercial 

behavior---in arbitrators, who may expressly be chosen for 

the purpose and who are in any event rarely one-shot 

players in the system
17

---or in juries? 

  

 In this paper I will try to run through, in a summary 

fashion, the entire spectrum of cases in which the problem of 

punitive damages is likely to arise---focusing, as is ever desirable, 

on concrete factual patterns, and moving from the fairly 

straightforward to the highly controverted: 

 

1. Assume that the parties have expressly provided by contract 

that the arbitrators, once they find liability, may award punitive 

damages
18

:  But then assume that the courts at the seat, on a 

                                                           
16

 Cf. Staklinski v. Pyramid Elec. Co., 160 N.E.2d 78 (N.Y.1959) (reinstatement 

of an employee; "whether a court of equity could issue a specific performance 

decree in a case like this is beside the point"); Coopertex Inc. v. Rue de Reves 

Inc., 1990 WL 6548 (S.D.N.Y.)(contract for the sale of goods; “whether or not a 

court would have awarded specific performance in this case is not the issue"); 

Avraham v. Shigur Express Ltd., 1991 WL 177633 (S.D.N.Y.)(arbitrators may 

have “disregarded the legal tenet that a party must show irreparable harm before 

an injunction may be granted,” but “while this may be true in a court of law, 

arbitrators have broad powers to grant relief that a court could not”). 

The lesson of these cases is that the arbitral process need hardly be 

circumscribed by what courts are likely to do---need hardly be congruent with 

how courts tend to exercise their power.  For a court’s behavior in itself says 

nothing in particular about the powers with which the parties have chosen by 

contract to entrust to their arbitrators. 
17

 Cf. Choi & Eisenberg, supra n. 9 at 539 (“the over 6,800 arbitrations in our 

data were decided by only 418 arbitrators,” giving them “vastly greater 

adjudicatory experience” in a “constant dispute subject matter”). 
18

 This would of course be a rather unusual stipulation but is not entirely 

unheard of; cf. Int’l Ass’n of Heat & Frost Insulators & Asbestos Workers v. 

General Pipe Covering, Inc., 792 F.2d 96 (8
th

 Cir. 1986)(collective bargaining; 

agreement provided that should either party be in breach, the arbitral tribunal 

would “have the power to impose fines or other penalties,” which might be 
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motion for vacatur, hold that such awards are impermissible. 

This was for many years the position in New York, whose 

courts regularly held that an arbitral award of punitive damages 

was against “public policy”---even though the parties had 

granted the arbitrators the power to award such damages—

and even though on a similar cause of action a court or jury 

could impose them: “In imposing penal sanctions in private 

arrangements, a tradition of the rule of law in organized society 

is violated.  * * *  The day is long past since barbaric man 

achieved redress by private punitive measures.”
19

 

 Now the practical implications of the New York rule are 

sufficiently indefensible that they, alone, justify rejecting it out 

of hand: Within the premises of the US legal system, the 

apparent consequences are either that 

 the award would have to be followed by an 

additional trial, on essentially the same facts, on a 

separate claim for punitives---a wasteful exercise 

that would undermine many of the advantages of 

arbitration,
20

 or alternatively, 

                                                                                                                                  
donated to charity).  Alternatively, an express submission might be found in the 

parties’ pleadings, briefs, and “litigation conduct” that indicates their joint 

intention to submit the issue to the tribunal; see Belko v. AVX Corp., 251 

Cal.Rptr. 557 (Cal. App. 1988).  
19

 Garrity, supra n. 13 at 796 (award of punitive damages to an author for his 

publisher’s “malicious withholding of royalties”). 
20

 DiCrisci v. Lyndon Guaranty Bank, 807 F.Supp. 947 (W.D.N.Y. 1992)(“I will 

sever and stay further proceedings on the claim for punitive damages . . .  

pending the completion of arbitration”; “the remaining aspects of this claim, 

including liability and non-punitive damages, are to be sent to arbitration [and] 

if necessary, this court can deal with the punitive damages issue after the 

conclusion of arbitration”); Mulder v. Donaldson, Lufkin & Jenrette, 623 

N.Y.S.2d 560 (A.D. 1995)(plaintiff was precluded from recovering 

compensatory damages at trial because he had already received an arbitral 

award; however, his claim for punitive damages was not barred since “punitive 

damages may not be awarded in arbitration”).  Cf.  Drywall Systems, Inc. v. Zvi 

Construction Co., Inc., 747 N.E.2d 168(Mass. App. 2001), aff’d in relevant part, 

761 N.E.2d 482 (Mass. 2002) (such “a complex hybrid process” “in which the 

merits of the underlying dispute necessarily would be revisited in order to 

establish a willful or knowing violation and obtain [punitive damages]” “meets 

neither the judicial nor the arbitral objectives of speedy and economic resolution 

of commercial disputes”). 
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 that the parties, merely by entering into an 

arbitration agreement, must be deemed to have 

“waived” any right to punitive damages at all:
21

 In 

this case we have a  result that  

 

 discourages recourse to arbitration on the 

part of any party with the ex ante 

perspective of a claimant ---while at the 

same time reducing any incentive he may 

have to enlist as private attorney-general to 

police those negative externalities that the 

law would wish to deter;  

 

 and by contrast, at the same time extends to 

a repeat player with the perspective of a 

potential respondent, an invitation to plan 

for dispute-resolution in such a way as to 

insulate himself from regulatory sanctions. 

  On either assumption, the New York jurisprudence was 

transparently a limitation on the authority of arbitral tribunals---as 

opposed, that is, to a blanket substantive-law limitation on the 

award of punitive damages generally.  The proof of this, if proof 

were needed, is that in equivalent causes of action brought before 

state tribunals---whether brought “in tort” or even “in contract”---

state tribunals would not deny themselves the power to make such 

awards.
22

  Either, then would be in some tension with the 

                                                                                                                                  
 An award denying recovery of punitive damages would itself amount to 

an assertion of the power to do so. On this first prong, then, such an award might 

still be vulnerable to vacatur by a party who wishes to have recourse to a court. 
21

 This may in fact have been the dominant assumption; see Surman v. Merrill 

Lynch, Pierce, Fenner & Smith, 733 F.2d 59 (8
th

 Cir. 1984)(claimants argue 

“that if their fraud claims are referred to arbitration, they will not be able to 

recover punitive damages. This, however, is what the parties contracted for”); 

Stephen Ware, Punitive Damages in Arbitration: Contracting Out of 

Government’s Role in Punishment and Federal Preemption of State Law, 63 

Fordham L. Rev. 529, 540 & fn. 45 (1994)(“the best answer is ‘waived 

altogether,’” citing cases). 
22

 See Garrity, supra n. 13 at 796 (“even if the so-called ‘malicious’ breach here 

involved would permit of the imposition of punitive damages by a court or jury , 

it was not the province of arbitrators to do so”). Although in theory punitive 
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consecrated view, endlessly repeated, that arbitration is nothing 

more than an “alternative forum” for the assertion of legal rights---

and with the duties of the arbitrator with respect to the plenary 

enforcement of the law that has been confided to him in the 

submission.
23

 

                                                                                                                                  
damages are not recoverable for a breach of contract “unless the conduct 

constituting the breach is also a tort for which punitive damages are 

recoverable” [Restatement, Second, Contracts, § 355], a list of potentially 

“independent torts” that do frequently give rise to the imposition by courts of 

punitive damages, even in “contractual settings”---for example, “bad-faith 

breach” in insurance contracts; fraud; conversion, tortious interference with 

contract or business relations, and misuse of trade secrets---would be lengthy; 

see Douglas Laycock, Modern American Remedies 202-03 (4
th

 ed. 2012).  
23

 Recent years have seen an abundance of legislation aimed at reducing the 

availability of punitive damages in state-court litigation---whether by restricting 

the kinds of cases in which punitive awards may be made, in imposing stricter 

pleading requirements or higher burdens of proof, or by imposing statutory 

“caps” either in the form of dollar limitations or in the form of multiples of 

compensatory damages awarded. For a comprehensive survey, see Wilson Elser 

Moskowitz Edelman & Dicker LLP, Punitive Damages Review (2011 ed.).   

 Quite unlike the New York jurisprudence discussed in the text, such 

legislation is obviously not aimed at cabining the authority of an arbitral 

tribunal; cf. Markus Petsche, Punitive Damages in International Commercial 

Arbitration: A Conflict of Laws Lesson, 30 J. Int’l Arb. 31 (2013)(distinguishing 

between “two distinct issues,” each “governed by its own law”---the 

“availability stricto sensu of punitive relief,” and the power of arbitrators to 

grant such relief.).  It will thus have precisely the same impact on arbitral 

tribunals as will any other restriction that happens to be found in the substantive 

law applicable to an award---for example, the same impact as restrictions 

imposed by statutes of limitations---and no more.  Cf. Alan Scott Rau, Arbitral 

Jurisdiction and the Dimensions of ‘Consent,’” 24 Arb. Int’l 199, 255-56 (2008) 

(“arbitral authority to determine compliance with statutes of limitations has 

generally been thought to be plenary”); Hanes Corp. v. Millard, 531 F.2d 585 

(D.C.Cir.1976) (an agreement to arbitrate may represent a grant to an arbitrator, 

“expected to be sensitive and sympathetic to the peculiar needs of international 

commerce,” of the authority to select and apply the appropriate statute; in 

functional terms this is likely to be within the particular competence of an 

arbitrator asked “to decide at what point any breach might have occurred and 

when the [plaintiffs] did or should have acquired knowledge of the alleged 

breach. Such an inquiry will require considerable factual probing”).  

 Indeed---and here too, precisely like statutes of limitations---many of 

these statutes are in any event so drafted as to suggest that---as they apply solely 

in judicial proceedings---they have no purchase at all in arbitration in the first 

place. Compare  

 Colo. Rev. Stat. § 13-21-102 (“in all civil actions in which damages are 

assessed by a jury and the injury complained of is attended by 
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 In consequence there remains little doubt that in these 

circumstances the Federal Arbitration Act will preempt any such 

exercise of state power: “Out of the bare command of § 2 that 

agreements to arbitrate shall be ‘valid, irrevocable, and 

enforceable,’ federal courts have spun out an obligation to enforce 

such agreements with draconian rigor.”
24

 If  control of state law 

through federal policy means anything at all, it means, in the words 

of the Court’s seminal Southland decision, that federal law has 

“withdrawn” from states any power “to “require a judicial forum 

for the resolution of claims which the contracting parties agreed to 

resolve by arbitration.”
25

 

 

                                                                                                                                  
circumstances of fraud, malice, or willful and wanton conduct . . . “); 

Tex. Civ . Prac. & Rem. Code § 341.003(d)(“Exemplary damages may 

be awarded only if the jury was unanimous in regard to finding liability 

for and the amount of exemplary damages”), with  

 Cameron v. Griffith, 370 S.E.2d 704 (N.C. App. 1988)(“by its terms 

the limitations period stated in [state law for actions on contracts for 

corporate stock]  applies only to an ‘action,’ which is a ‘judicial 

proceeding,’ and an arbitration is neither an ‘action’ nor a ‘judicial 

proceeding,’ but a non-judicial, out-of-court proceeding which makes 

[these] unnecessary”). 

 Another type of legislation, by contrast, does appear aimed at cabining 

arbitral authority--- but unlike the New York rule, it does so by mapping on to 

arbitration whatever substantive-law limitations equally apply to state tribunals:  

See Revised Uniform Arbitration Act (2000) § 21(c), which provides that an 

arbitral tribunal “may award punitive damages . . . if such an award is authorized 

by law in a civil action involving the same claim and the evidence produced at 

the hearing justifies the award under the legal standards otherwise applicable to 

the claim.”  And “the parties by agreement cannot confer such authority on the 

arbitrator where the arbitrator by law could not otherwise award such relief.”  Id. 

cmt. 1. This is hopelessly incoherent; see the discussion in Alan Scott Rau, 

Federal Common Law and Arbitral Power, 8 Nev. L.J. 177-179 (2007). I take it 

the general purport is that where a court would be without power to grant the 

remedy, it must follow that arbitrators are equally powerless.  Curiously, though, 

the provisions of § 21 are not listed among those specified cases where 

contractual “waiver” of the statute is barred---so that the parties may well be 

permitted to “waive” or “vary” these very restrictions!  In any event the 

expanded judicial review envisaged by this hapless legislation---even if it 

amounts to nothing more than a default rule---seems hard to square with the 

limited grounds for review permitted by federal law. 
24

 Alan Scott Rau, Does State Arbitration Law Matter At All?, ADR AND THE 

LAW 199, 200 (AAA 1999).  
25

 Southland Corp. v. Keating, 465 U.S. 1, 10 (1984). 
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 Now to make sense of this principle in operation is not as 

easy as it may appear at first glance---and the outer boundaries 

remain to be charted.
26

  But for the cases we are concerned with, a 

simple core guiding principle suffices---that states may not 

“discriminate against” or “frustrate” the arbitral process by 

cabining it about with restrictions that do not burden the 

“functionally equivalent” judicial forum.
27

  It follows that---despite 

a grudging acceptance of neutral state-law contract grounds---there 

simply cannot exist any state law of inarbitrability---- no intuition, 

rooted in historical distrust, to the effect that the arbitral process as 

a suspect class is “inappropriate” for the case at hand. Any state-

law principle that thus “takes its meaning precisely from the fact 

that a contract to arbitrate is at issue” cannot comport with 

federal law.
28

 

 

 With reference to our particular problem, then, if 

contracting parties have indeed “agreed to include claims for 

punitive damages within the issues to be arbitrated,” their 

agreement must be enforced according to its terms “even if a rule 

of state law would otherwise exclude such claims from 

arbitration.”
29

 

 

                                                           
26

 “[N]o abstract formulation will be able to capture, in any satisfactory way, the 

ability of state law to permissibly encroach on the federally protected arbitration 

reserve.” Alan Scott Rau, Arbitral Power and the Limits of Contract:  The New 

Trilogy, 22 Amer. Rev. of Int’l Arb. 435, 538-39 (2011).  For example: Are 

states in fact expected to go beyond mere “neutrality,” and to honor the federal 

scheme to “privilege” (or “promote”) the arbitral process---say, by affirmatively 

advantaging agreements to arbitrate? Is a state permitted to refuse enforcement 

of an arbitration agreement only on the limited grounds that under its contract 

law serve to invalidate “any” (that is, all) other contracts? Or does the federal 

mandate merely warn states not to “single out” arbitration clauses alone for 

special hostile treatment---so that state prohibitions are tolerated if they take 

care at the same time to sweep in some other, non-arbitration agreements as 

well? Is it the mandate of the FAA that states may not act to “deter . . . 

incentives to arbitrate” by legislating to alter the “fundamental attributes” of the 

process?  For all the necessary complexities---and then some---see id. at 530-43. 
27

 See id. at 535; cf. Hiro N. Aragaki, Arbitration’s Suspect Status, 59 U. Pa. L. 

Rev. 1233 (2011)(“the deeper logic of the Court's FAA jurisprudence  . . .  is not 

one of enforcing arbitration agreements as written, but rather of ensuring that 

state laws do not improperly discriminate against arbitration”). 
28

 Perry v. Thomas, 482 U.S. 483, 492 fn. 9 (1987). 
29

 Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 58 (1995). 
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2. Now assume that the parties have no express agreement at all 

that confers on their arbitrators the power to award punitive 

damages:  Here too, though, the arbitral tribunal makes such an 

award, and here too, the courts at the seat vacate the award as 

contrary to its “public policy.”  

 

 For this case only one simple further strategic move is 

necessary---to hold that the federal common law’s “presumption of 

arbitrability” is binding on (US) state courts---and thus, in the 

absence of any express exclusion, that it obliges state courts to 

construe any agreement as granting the tribunal authority to hear 

the dispute.  Since this appears to be precisely the tenor of federal 

jurisprudence,
30

  this case # 2 then becomes precisely identical to # 

1.  

                                                           
30

 See Alan Scott Rau, Everything You Really Need to Know About 

“Separability” in Seventeen Simple Propositions, 14 Amer. Rev. of Int’l Arb. 1, 

89 (2003)(“the presumption of arbitral jurisdiction---which, while rebuttable, 

needs no particular contractual language to support it---is part of a federal 

common law that trumps any state default rule to the contrary”); Buckeye Check 

Cashing, Inc.. v. Cardegna, 546 U.S. 440 (2006), discussed in Alan Scott Rau, 

“Separability” in the United States Supreme Court, [2006:1] Stockholm Int’l 

Arb. Rev. 1. (“Separability,” as we know, is nothing but a default rule of 

allocation to the effect that questions, say, of fraud in the inducement, were 

intended by the parties to be within the scope of the arbitrator’s jurisdiction). 

 A presumption of coverage not only constitutes a majoritarian default--

-imputing to contracting parties a preference for solutions “that are more 

economical, and thus likely to have been desired by both parties ex ante”; see 

Rau, Everything You Really Need to Know About “Separability,” at 115-16; at 

the same time it may be thought to reflect a federal policy preference in favor of 

directing disputed issues to alternative fora.  See, e.g., Roadway Package 

System, Inc. v. Kayser, 257 F.3d 287, 296-97 (3d Cir. 2001) (“any default rule is 

doomed to be inaccurate in some cases,” but it is worse to “wrongly conclud[e] 

that parties intended to opt out” of the FAA, than to “wrongly conclud[e] that 

they did not”).   

 This is the most unproblematical way of proceeding imaginable. I am 

not sure what it can possibly mean to assert that “contract law” generally does 

not “take a stance on whether to treat ambiguous language to channel 

performance in any particular direction” or that “there is no general principle of 

contract law” that tells us to construe ambiguous clauses “in favor of 

arbitration”; cf. Lawrence A. Cunningham, Rhetoric versus Reality in 

Arbitration Jurisprudence: How the Supreme Court Flaunts and Flunks 

Contracts, 75 Law & Contemp. Problems 129, 133-35 (2012). For “contract 

law” evolves; “contract law” is responsive to social policy; “contract law” is 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001491341&pubNum=506&originatingDoc=I1af535b7d77811e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_506_296&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_506_296
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001491341&pubNum=506&originatingDoc=I1af535b7d77811e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_506_296&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_506_296
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 It may be noted in passing how closely the methodology 

here tracks that familiar from the celebrated Mitsubishi case:  First, 

you categorize the question as one of “agreed jurisdiction”---and as 

an answer, the generic “broad clause,” coupled with the canonical 

presumption---that their intention is “generously construed”---

reassures you that the parties did indeed wish to entrust this to the 

arbitrators.
31

  Only then do you address the legitimacy of the 

choice, and inquire whether the text or history of federal legislation 

“evinces an intention to preclude a waiver of judicial remedies.”
32

  

I might also point out the extent to which, in the years following 

Mitsubishi, even the first step of the analysis has become 

marginalized: For the clear tendency of recent American 

jurisprudence, bolstered by commonly-adopted institutional rules, 

has been to entrust this question of coverage to the arbitral 

tribunal itself for a final and definitive determination---one 

preferred move being “to align presumed intent with ‘comparative 

expertise,” while another being a inferred preference for “one stop 

adjudication”---that is, “to presume intent on the basis of what will 

reduce overall costs, maximizing a joint surplus that the parties can 

in bargaining divide among themselves.”
33

  

                                                                                                                                  
concrete and intensely context-dependent and context-sensitive. ” I imagine that 

“contract law” did not “take a stance” on whether a “silent” contract contained 

any duty of “best efforts,” either, until it finally managed to catch up with 

Cardozo's now-canonical opinion in Wood v. Lucy, Lady Duff-Gordon, 118 N.E. 

214 (N.Y. 1917). 
31

 Mitsubishi Motors Corp., supra n. 14 at 626. 
32

 Id. at 628. 
33

 See generally Rau, Arbitral Jurisdiction and the Dimensions of “Consent,” 

supra n. 23 at 221-22; Alliance Bernstein Investment Research & Management, 

Inc. v. Schaffran, 445 F.3d 121 (2d Cir. 2006) (did a whistleblower claim have 

to be arbitrated in light of the provision in the NASD Code that a claim 

“alleging employment discrimination” “is not required to be arbitrated”?; held, 

“the crux of the dispute as to arbitrability here concerns the interpretation and 

applicability of a provision of the Code,” and so “the general presumption that 

arbitrability is a matter for the courts rather  than arbitrators is overcome in this 

case”). On the role of institutional rules, see Alan Scott Rau, Arbitrating 

“Arbitrability,” 7 World Arb. & Med. Rev. 487, 542-71 (2013). 

 In fact the hallowed “presumption of arbitrability” has now become so 

routinely compelling, and the process so perfunctory, that courts have naturally 

been led to treat the very question, “whether the underlying matters in 

controversy are subject to arbitration,” as one more discrete dispute left by the 

parties for resolution by the tribunal itself:  “Why, after all, climb up the hill 
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3. Whatever the permitted force of the “New York rule,” it might 

be taken as a given that the parties themselves have the power 

to resurrect it by contract--- say,  

 by expressly removing arbitral authority to award, or 

perhaps,  

 

 by expressly barring any liability for, 

 

 punitive damages.  

 

For the moment, this must seem entirely unproblematical since 

both the existence of arbitral power, and the dimensions of 

contractual liability, rest on a construction of the parties’ 

agreement.  (And contracting parties were most unlikely, at the 

drafting stage, to have adverted to any distinction between the 

two.).  In fact the question is somewhat more complicated than 

may appear on its face, and nuance will inevitably follow
34

--- but 

just for the moment, let us suspend disbelief, take this as a 

placeholder for later discussion, and assume that an agreement to 

this effect constitutes a perfectly conventional exercise of private 

autonomy: The parties themselves after all can “openly devise all 

sorts of restrictions on arbitral power, or withdraw whole subjects 

                                                                                                                                  
only to immediately march straight down again?” Id. at 524 (2013). See 

Benihana, Inc. v. Benihana of Tokyo, LLC, 784 F.3d 887, 898 (2
nd

 Cir. 

2015)(“we read the plain language of the Agreement to clearly indicate that the 

parties intended to grant the arbitrator the power to decide questions of 

arbitrability”; however, “we would in any event conclude that the merits of the 

extended cure issue are for the arbitrators to decide”:  “For the same reason that 

we interpret the arbitration agreement to encompass the issue of arbitrability—

namely, that it covers any and all disputes arising under the Agreement---we 

would conclude that it also encompasses [the defendant’s] argument for an 

extended cure period’). 

  Nevertheless I put forward this possibility only with considerable 

trepidation since I appreciate that in more sophisticated Continental legal circles, 

this further step may appear as sheer heresy, “exorbitant” and “neither logical 

nor acceptable”; see Rau, Arbitrating “Arbitrability,” at 551-52.  
34

 See the discussion under “#4” infra. 
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from arbitral consideration”;
35

  the FAA “does not require parties 

to arbitrate when  they have not agreed to do so.”
36

   

 

 Before we go much further, though, one logically prior 

question remains: Just when should contracting parties be taken to 

have done this?  

 

 

4. To say that a state rule is “preempted” is not of course to say 

that it is stricken from the books, and ceases altogether to exist. 

(It may well have purchase, at the very least, in circumstances 

where the federal statute does not, for whatever reason, reach).  

So,  then:  Assume that contracting parties have not expressly 

excluded an arbitral award of punitive damages, but they do 

include a “choice of law” clause that purports to incorporate 

the law of a state (such as New York) under which such awards 

are deemed to be against “public policy.” 

 

 As we have seen, US states may not impose rules that 

restrict arbitration ex proprio vigore---this is # 1 and # 2 above. 

But what the parties themselves have chosen to do is quite a 

different matter: The shape their arbitration takes reflects their 

exercise of the power of self-governance---it is after all “the 

parties’ dream.”
37

  So, can one say that their voluntary adoption of 

a hostile state law amounts to a choice to exclude punitive damage 

awards---that it constitutes a choice functionally equivalent to #3 

above?   

 

 An answer of, “of course not” would be responsive to the 

nature of what a choice of law clause is in the first place.  There 

are two separate points here: 

                                                           
35

 Alan Scott Rau, The UNCITRAL Model Law in State and Federal Courts:  

The Case of “Waiver,” 6 Amer. Rev. of Int’l Arb. 223, 252 (1995).  
36

 Volt Information Sciences, Inc. v. Board of Trustees of Leland Stanford Jr. 

University, 489 U.S. 468, 478 (1989). 

 Note that such a provision can routinely be expected in contracts of 

adhesion where the drafting party has the perspective of a potential respondent--

-making vanishingly small the risk that any award of punitives will operate as a 

“trap for the unwary” weaker party, “manipulatable by the party in a superior 

bargaining position”; cf.  Garrity, supra n.13 at 796. 
37

 Henry Hart & Albert Sacks, The Legal Process 310 (1994). 
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a. It is usually assumed that a reference to state law---as a 

surrogate for the conflict-of-law analysis that we would be 

required to perform in any event in its absence---is 

intended to capture only the rules of decision governing the 

merits of the dispute. Neither, then, will reach such matters 

as the enforceability of the arbitration agreement itself, the 

powers of the arbitrators, “the requisites of a legitimate 

arbitral proceeding,” the “permissible scope of arbitral 

autonomy,”
38

  “the state’s allocation of power between 

alternative tribunals,” or “the regimen or scheme of arbitral 

procedural law under which the arbitration was conducted”
 

39
---all of which of course is the domain of the lex arbitri.  

This may be at bottom simply a commonplace corollary of 

the sacrosanct notion of “separability,” with the familiar 

implication that the two may be (and frequently are) subject 

to different bodies of applicable law.
40

  

 

 By contrast, the question of “what authority the arbitrators 

possess” is (as we have seen) precisely what the New York 

jurisprudence was all about---with the state’s “take” on the subject 

purporting to override party preference.
 
To hold that a choice-of 

law-clause is simply orthogonal to this question---that it aims 

solely at capturing the parties’ “substantive rights and 

obligations”
41

 ---seems right, as not only corresponding to our 

usual sense of what such clauses are all about, but representing as 

well an explicit interpretive strategy, a conscious choice of an 

arbitration-sensitive default rule.  And now, once the choice-of-law 

                                                           
38

 See Alan Scott Rau, Understanding (and Misunderstanding) ‘Primary 

Jurisdiction,’” 21 Amer. Rev. of Int’l Arb.  47, 50 fn. 10 (2010); Russell J. 

Weintraub, Commentary on the Conflict of Laws 529 (6
th

 ed. 2010). 
39

 Mastrobuono, supra n. 29 at 60; Int’l Standard Electric Corp. v. Bridas 

Sociedad Anonima Petrolera, Industrial y Comercial,  745 F.Supp. 172, 178 

(S.D.N.Y. 1990) 
40

 See, inter alia, Pierre Mayer, Note [to Comité populaire de la municipalité de 

Khoms v. Soc. Dalico Contractors], 1994 Rev. Crit. Droit Int’l Privé 664, 670 (it 

is by no means necessary to apply to the arbitration agreement the law that 

governs the overall contract, for the “procedural nature” of the former 

“differentiates it radically” from the substantive terms that spell out what the 

purpose of the contract was). 
41

 Mastrobuono, supra n. 29 at 60; cf. Restatement, Second, Conflict of Laws § 

187 (“to govern their contractual rights and duties”). 



20-July-15 Punitive Damages in Arbitration 19 
 
 
 

 

clause is safely out of the way, there is nothing left one can 

possibly point to as an attempt to contract around the presumption 

of plenary arbitral discretion with regard to remedial matters.
42

    

 

 Without sinking into the morass that dooms any attempt to 

demarcate “substance” and “procedure”---fraught and infinitely 

manipulable and context-dependent---we can at least agree that a 

rule of law framed to govern arbitral proceedings alone, to the 

exclusion of the usual course of litigation in state courts, may not 

qualify as the former.
 43

  This of course is all that the Court held in 

Mastrobuono. 

 

b. It is also usually assumed that a choice-of-law clause is 

intended to operate horizontally rather than vertically:  That is, 

the parties presumably chose “New York law” in order to 

exclude the law of Missouri or of Nigeria---but not the law of 

the United States.  After all, New York law also includes the 

full panoply of federal law---or to put it another way, it is 

axiomatic that federal law is the law of New York.  

 

  Now when it sensibly construed a New York choice-of-law 

clause as having no intended effect on the scope of arbitral 

authority, the Supreme Court did so, strictly speaking, merely by 

re-examining de novo the contrary reading by lower federal courts 

(while at the same time deferring to the arbitral tribunal itself.). 

The task of contract construction---a private-law matter usually 

                                                           
42

 Thus the suggestion that because of Mastrobuono, “the Federal Arbitration 

Act preempts state substantive law,” is simply unfathomable; but cf. Kyriaki 

Noussia, Punitive Damages in Arbitration: Panacea or Curse?, 27 J. of Int’l 

Arb. 277, 280 (2010).  
43

  I can nevertheless find no trace at all of this (really rather anodyne) 

distinction in Cunningham, supra n. 30 at 134-35 (“the choice of New York 

could easily mean no punitive damages could be awarded in arbitrations”; 

“standard contract-law principles and conflict-of-law rules hold that a choice of 

law incorporates into a contract the law of the named jurisdiction”).  Professor 

Bermann writes that the Mastrobuono Court’s characterization of the “New 

York rule” as “a rule of arbitral procedure rather than a substantive rule of law” 

is “debatable,”  George A. Bermann, Ascertaining the Parties’ Intentions in 

Arbitral Design, in Thomas E. Carbonneau (ed.), Building the Civilization of 

Arbitration 17, 22, 30 (2010).  But as much of the preceding discussion 

suggests, what any such “debate” would look like eludes me, and after much 

brooding, I find myself unable to see the way to any alternative characterization. 



20-July-15 Punitive Damages in Arbitration 20 
 
 
 

 

treated as a matter of state law---had never been submitted to any 

state court.
 44

  But it would be a serious mistake, I think, to 

underestimate the strong preemptive power of the Mastrobuono 

decision.  A strong, hard-to-rebut presumption in state courts that a 

contract was intended to capture an otherwise impermissible rule 

hostile to arbitration, would come uncomfortably close to where 

we began at # 1 above.  A strong, hard to rebut presumption in 

state courts that a generic and boilerplate agreement was intended 

to deprive arbitrators of authority to award punitive damages, 

would seem incompatible with the overriding federal default rule 

favoring arbitrability.  The courts of most states, then, including 

those of New York, have sensibly acquiesced:  It is now 

understood that no generic choice-of-law clause will suffice and 

that any exclusion of arbitral power must be unequivocal and 

express.
 45

  

 

 And to the question, “just how explicit does the preference 

for state arbitration law have to be” in order to escape the reach of 

federal preemption, the confident answer can be, “very.”
46

 

                                                           
44

 See Mastrobuono, supra n. 29 at 60 fn.4. 

 The Court also took some comfort from a fairly meaningless provision 

in the NASD Code of Arbitration Procedure to the effect that securities 

arbitrators may award “damages and other relief.” Id. at 61. I am afraid I can 

discern no “mixed signals” in such an offhand reference; cf. Bermann, supra n. 

43 at 21: What Mastrobuono is most fundamentally about is the presumption of 

arbitrability in the absence of any express exclusion.  One must not make the 

error of mistaking face-saving “piling on” for a true ratio decidendi. 
45

 Rau, supra n. 24 at 206 (“Whoever is doing the work of interpretation, the 

reading of ordinary contracts must still be informed to some extent by a ‘healthy 

regard’ for federal policy”); see, e.g., Flintlock Construction Services, LLC v. 

Weiss, 991 N.Y.S.2d 408 (A.D. 2014)(state law would not be captured “in the 

absence of language expressly invoking the [New York] rule or expressly 

excluding claims for punitive damages”).   But compare Georgia Cas. & Surety 

Co. v. Excalibur Reinsurance Corp., 4 F.Supp.3d 1362 (N.D. 

Ga.2014)(consolidation; “all proceedings pursuant hereto shall be governed by 

the law of the state in which the Company has its principal office”; “it is 

difficult to see what would be sufficient to opt out of the FAA, if the instant 

provision is inadequate”). 
46

 As I write this, a case reminiscent of Mastrobuono is actually pending in the 

US Supreme Court. Some background:  In an earlier period the courts of 

California would venture to strike down contractual provisions barring 

classwide arbitrations---so-called “waivers” of class proceedings---on the 

ground that such provisions were “unconscionable.” The Supreme Court 

predictably held that such a state jurisprudence was preempted by the federal 



20-July-15 Punitive Damages in Arbitration 21 
 
 
 

 

 

 This result, I assume, should be the same whether the 

parties have included 

 a choice-of-law clause calling for the application of New 

York law, or  

 

 have instead, without any choice-of-law clause at all, 

simply provided that the seat of the arbitration is to be in 

New York. 

 

We are frequently reminded that the “seat” of the arbitration---

which, we must remember, is nothing more than a convenient 

surrogate for the “procedural law that governs the 

arbitration”
47

—is critical, and this is certainly a cornerstone 

concept in transnational arbitration.  But in the cases we are 

concerned with here---in the cases that matter
48

---the relevant 

“seat” is the US as a whole.
 49

  

                                                                                                                                  
statute, AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011), discussed 

in Rau, supra n. 26 at 538-50.  Now consider a contractual provision barring 

classwide proceedings---but going on to provide that “if the law of your state 

would find the agreement to dispense with class arbitration procedures 

unenforceable,” then there is simply to be no arbitration at all. 

Is this enough to exclude federal law, and so to escape the gravitational 

pull of Mastrobuono? The case is Imburgia v. DirectTV, Inc., 170 Cal. Rptr. 3d 

190 (Cal. App. 2014)(“yes”), cert. granted, 135 Sup. Ct. 1547 (2015).   With a 

high degree of confidence I would predict that the ultimate answer will be “no,” 

and that “the law of your state” will not be read as to exclude the federal 

mandate. The fact that the operative choice posed is one between class litigation 

and an individual bilateral arbitration---the former increasingly cabined about as 

a result of the Court’s neo-liberal corporate agenda--- makes such a conclusion 

overdetermined.    
47

 See generally Rau, supra n. 38 at 66-81 (“ . . . in which, or under the law of 

which . . . “).            
48

 See Rau, supra n. 24 at 214-15 (noting occasional “recourse to state law to fill 

gaps in the federal scheme,” but “courts may look to state law only with the 

permission of federal law” and, in Holmes’ phrase, as a “benevolent gratuity”). 
49

 Rau, supra n. 35 at 259-60 (a contractual choice of a forum within the US 

should be probative of absolutely nothing, since “it is hard to believe that the 

same policies [that underlie the holding of Mastrobuono with respect to choice-

of-law clauses] would permit the Court to tolerate choice-of-forum clauses being 

read much differently”).  

So it may perhaps be true that in Mastrobuono, “the lex arbitri passed 

entirely unmentioned,” Bermann, supra n. 43 at 22.  But it was hardly 
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 Now for both reasons “a” and “b” above:  If a choice-of-

law clause provides, say, for the governing law to be German law--

-under which it may be assumed that punitive damages are 

unavailable across the board---Mastrobuono becomes simply 

irrelevant.  That is, the Mastrobuono holding is not 

“problematical,”
50

 but is rather entirely beside the point:  This is 

precisely because if there is any supposed obstacle here to the 

award of punitive damages, it results---in this respect quite unlike 

Mastrobuono---from the parties’ horizontal choice of a substantive 

law.
51

 Similarly, Mastrobuono has no purchase whatever where 

there is a foreign seat; to invoke in such cases any notion of a 

                                                                                                                                  
overlooked; indeed the powerful significance of a US seat was in fact at the 

foundation of the whole analysis. But cf.  id. at 23 (the error of ignoring the lex 

arbitri in Mastrobuono was not “harmless,” since although the substantive law 

chosen was the law of New York, “the place of arbitration there appears to have 

been Illinois”).  
50

 As asserted by John Y. Gotanda, Awarding Punitive Damages in International 

Commercial Arbitrations in the Wake of Mastrobuono v. Shearson Lehman 

Hutton, 38 Harv. Int’l L.J. 59 (1997) (a “mechanical application” of 

Mastrobuono would have a “significant impact on international commercial 

arbitrations,” since pursuant to the decision “an arbitrator sitting in the United 

States would have the authority to award such relief, even if the governing law 

prohibits awards of punitive damages”). 
51

 Note that the underlying assumption here (and in the text that follows) is that 

the interpretation of the arbitration clause---the intended scope of its coverage---

will proceed with reference to the law of the seat (whether in the US or 

elsewhere), rather than by applying the governing substantive (say, German) 

law. I appreciate that this is a matter of some controversy, but there is 

inadequate room here for an extended discussion; I merely posit that the law of 

the seat seems by far the most satisfactory and plausible candidate.  By contrast 

the current draft of the Restatement proposes instead that for the purposes of art. 

V(1)(c) of the Convention---and in the usual absence of anything more explicit--

- we should look to the contract's general substantive choice-of-law clause to 

determine whether an award “deals with matters that were not submitted to 

arbitration”; it is only where “the parties have neither selected any law to govern 

the arbitration agreement, nor included in the contract a general choice-of-law 

clause,” that the law of the seat “govern[s] the issue.” Restatement of the Law, 

Third, The U.S. Law of International Commercial Arbitration § 4-14(b) & cmt. 

b. (Tent. Draft No. 2, 2012).  I strongly criticize that choice in Rau, 

Understanding (and Misunderstanding) “Primary Jurisdiction,” supra n. 38 at 

167-73 (“rather curious for all sorts of reasons”); so does Gary Born, 1 

International Commercial Arbitration 500 (2
nd

 ed. 2014)(“ill-considered”).  

 On the rather different question of whether arbitrators would somehow 

be “bound” (whatever that means) to follow the applicable substantive law, see 

nn. 16, 23 supra.  
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“federal law of arbitrability” reflects nothing but a fatal (albeit 

quite common) misunderstanding.
52

 

   

5. Now let us return to point # 3 above, and assume that the 

parties have indeed expressly excluded the possibility of any 

arbitral award of punitive damages: And yet assume that the 

arbitrators have proceeded nevertheless to render an award 

that looks very much as if it includes punitives. Such a scenario 

raises in turn two further questions: 

 

A. Did this contractual exclusion function as a limit on the 

authority of the arbitral tribunal---bringing with it the 

possible consequence of vacatur, the award amounting to a 

forbidden “excess of power”?
53

 

 

Now drafting, as we know, is potentially infinite in its variety.  

Consider for a moment these common contractual provisions:  Is it 

plausible to believe that each embodies a dramatically different 

intention on the part of contracting parties with respect to the 

allocation of power between courts and arbitrators?  

                                                           
52

 Cf. Cape Flattery Ltd. v. Titan Maritime LLC, 647 F.3d 914 (9
th

 Cir. 

2011)(agreement called for arbitration in London with “English law and practice 

to apply,” but the court held that not English law, but the “federal law of 

arbitrability,” determines “whether a given dispute is arbitrable in the first 

place”); Alan Scott Rau, Out to Sea in the Ninth Circuit: Bungling Questions of 

Arbitrability, http://kluwerarbitrationblog.com/blog/author/alanrau (Nov. 21, 

2011)(the court “made a complete hash” of things, confusing a vertical choice of 

law question---the question raised by Mastrobuono--- with the applicability of 

US law in the face of a choice-of-law or choice-of-forum clause that dictates the 

law of another nation).  See also, similarly, Olsher Metals Corp. v. Olsher, 2004 

WL 5394012 (11
th

 Cir.)(relying on Mastrobuono, and holding that “questions 

relating to the scope, interpretation, and construction of the arbitration clause 

will be answered according to federal law,” even though the arbitration was to 

be held in Italy). 
53

 However phrased, the formulations are fungible: See Federal Arbitration Act, 

9 U.S.C. § 10(a)(4)(“the arbitrators exceeded their powers”); Décret no. 2011-48 

du 13 janvier 2011, art. 1492 (“le tribunal arbitral s’est déclaré à tort 

compétent”); for refusal of recognition and enforcement, see New York 

Convention, art. V(1)(c)(“the award deals with a difference not contemplated by 

or not falling within the terms of the submission to arbitration, or it contains 

decisions on matters beyond the scope of the submission to arbitration”). 

http://kluwerarbitrationblog.com/blog/author/alanrau
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 “The arbitrator shall not have the power or 

authority to hold [the respondent] responsible 

for … indirect, special, incidental, 

consequential, exemplary or punitive 

damages,”
54

 

 “The arbitrators will not award punitive, 

consequential, or indirect damages,”
55

  

 “Neither party … shall have any liability to the 

other for any punitive damages … or any other 

indirect, special, exemplary, incidental, or 

consequential damages.” 
56

 

I would suggest that at best these are variants in style and 

emphasis—that no-one who has ever drafted an agreement could 

possibly attribute the slightest operative significance to such trivial 

linguistic distinctions. Wherever they appear, or however they are 

formulated, these are merely instructions to the arbitrators as to 

how they are expected to go about their business. 

That parties write such clauses indiscriminately, and courts 

treat them interchangeably in consequence, is further illustrated by 

the Supreme Court’s curiously underappreciated decision in 

Pacificare.
57

  In that case, agreements between physicians and 

managed-care companies provided for arbitration of any dispute 

that “arises out of or relates to this agreement or its terms”---but 

they also purported to bar the award of punitive damages.
58

 The 

physicians brought an action alleging, among other things, 

violations of the RICO statute (under which a successful plaintiff 

                                                           
54

 Carll v. Terminix International Co., L.P., 793 A.2d 921 (Pa. Super. 2002). 
55

 Coddington Enterprises, Inc. v. Werries, 54 F.Supp.2d 935 (W.D. Mo. 1999), 

rev’d in part sub nom Larry’s United Super, Inc., v. Werries, 253 F.3d 1083 (8th 

Cir. 2001). 
56

Arkcom Digital Corp. v. Xerox Corp., 289 F.3d 536 (8th Cir. 2002). 
57

 See Pacificare Health Systems, Inc. v. Book, 538 U.S. 401, 405 (2003). 
58

 In fact there were four arbitration agreements at issue in the case: Two of 

these provided in a straightforward way that “punitive damages shall not be 

awarded”; the others spoke in terms of the arbitral tribunal having “no authority 

to award” punitive or “extracontractual damages of any kind.” Absolutely 

nothing was made of such variations in drafting by anybody, Court or counsel.   

http://web2.westlaw.com/find/default.wl?rs=WLW7.06&fn=_top&sv=Split&findtype=l&docname=CIK(0000108772)&db=CO-LPAGE&vr=2.0&rp=%2ffind%2fdefault.wl&mt=LawSchoolPractitioner
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“shall recover threefold the damages he sustains.”
59

). The lower 

courts denied a motion to compel arbitration--- 

a. taking it as a given that the contract’s restriction on 

punitive damages did bar the recovery of statutory treble 

damages, and then 

 

b. going on to find these limitations unenforceable, on the 

ground that they prevented the plaintiffs from obtaining 

“meaningful relief” for their statutory claims.  

But  the Supreme Court reversed: Justice Scalia wrote that “b.” 

raised a public-policy-related question that at this stage was simply 

“premature”: For whether the contractual limitation was applicable 

to RICO damages in the first place “is, to say the least, in doubt.”  

It followed that “a.” was in error as well---for courts should not 

take it upon themselves “to decide the antecedent question of how 

the ambiguity is to be resolved”; it is the arbitral tribunal that must 

first be called on to tell us just what the agreement meant.  

  In a telling remark---one that speaks volumes---the 

Supreme Court noted that holding “a.” did not present “a 

‘gateway’ question of arbitrability.”
60

 What are we to make of 

this? Presumably that such contract provisions---however they are 

drafted---should not be read as limiting the authority of the 

arbitrators, or as calling arbitral jurisdiction into question.
61

  The 

necessary implication is that arbitral authority to decide that the 

parties had indeed wished to exclude the recovery of treble 

damages under RICO---or that they had not---or, perhaps, that they 

                                                           
59

 Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. § 1964 (c). 
60

 Pacificare Health Systems, supra n. 57 at 407 fn. 2.  
61

 On a contrary reading---a reading to the effect that such clauses were indeed 

addressed to the power of the arbitrators---the received wisdom would dictate 

that it is for the court to determine whether they were permitted to award RICO 

damages. See Rau, Arbitrating “Arbitrability,” supra n. 33 at 512 (since it is a 

“commonplace that a party cannot be required to submit to arbitration any 

dispute which he has not agreed to submit,” it is “equally a commonplace” that 

“this question of ‘arbitrability’ is undeniably an issue for judicial 

determination”).  But for a suggestion to the contrary---for a suggestion that the 

unmistakable tendency in US jurisprudence has been in the direction of allowing 

the tribunal itself to make a final and binding determination of the scope of the 

obligation to arbitrate---see id. at 518-27; see also text accompanying n. 33 

supra.  
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had tried to effect a valid exclusion of treble damages, and failed---

is plenary.
62

  

 

The Court allocates this authority to the tribunal on the basis 

of nothing more than our usual understanding of arbitral power, the 

“presumption in favor of arbitration” coupled with a broadly 

drafted submission. The arbitrators are here the final readers of the 

contract---in precisely the same way that they are the final readers 

of a contract of sale with respect to the dimensions of the seller’s 

obligation to deliver “merchantable” goods.
 
 As important as it is, 

the case may be about nothing more than this.
63

 

                                                           
62

 Professor Stipanowich writes that “even an explicit statement in an executory 

arbitration agreement that punitive damages were not available in arbitration 

would not mean that they were categorically unavailable, but only that such 

relief was beyond the scope of the arbitrator’s authority.” Stipanowich, supra n. 

8 at 35.  A reader who is following along with the thrust of my argument in the 

text will readily see, however, that in my view this risks getting things precisely 

backwards. 
63

 I fear that I may in the past have made excessive claims for the significance of 

this neglected case---going so far as to assume that  

 whether RICO treble damages were in fact available did indeed amount 

to a threshold issue of the authority (or “jurisdiction”) of the arbitral 

tribunal, so that the result of Pacificare was in fact 

 to give arbitrators the power to make a final determination even with 

respect to “jurisdictional” issues (at least those touching on the scope 

or coverage of the arbitration clause).  

See Rau, Everything You Really Need to Know About “Separability,” supra n. 

30 at 104 (“the result of compelling arbitration in Pacificare was that the 

coverage of the arbitration clause [i.e., ‘Did the parties intend to bar, or rather to 

retain, a claimant's right to treble damages under RICO?’] was made a matter 

for final determination by the arbitrators”). That may perhaps have been a step 

too far, and in any event unnecessary for our purposes here. 

 If this was indeed an misstep, I take at least a little comfort in the 

knowledge that I was not alone in making it: See William W. Park, The 

Contours of Arbitral Jurisdiction: Who Decides What?, Mealey’s Int’l Arb. Rep. 

(Aug. 2003) at 21, 25 (“the Court seemingly gave the arbitrators de facto power 

to determine their own jurisdiction by interpreting the meaning of ‘punitive 

damages’ as used in the agreement to arbitrate”; to hold that RICO treble 

damages were not “punitive” would mean that “by definition these damages 

would be within their jurisdiction.”).  And perhaps any such error is now largely 

insignificant, given the ubiquitousness of institutional rules like those of the 

AAA---which are now routinely treated as a sort of “meta default rule,” a simple 

term of art denoting the allocation of decisionmaking authority to arbitrators 

even with respect to “jurisdictional” issues;  see the discussion in Rau, 

Arbitrating Árbitrability,” supra n. 33 at 542-55, 570 (cumulative and redundant 
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The thrust of the argument, then, is that  

 

 whether the claimant can in fact recover punitive 

damages----and in particular,  

 

 whether some provision in the contract validly prevents 

him from doing so, 

is in all cases and in any event to be treated as simply one more 

claim or dispute within the scope of the arbitration clause.
 64  

Surely the whole point of the line of cases originating (in the US) 

with Prima Paint, is that by sending a dispute to arbitration, a court 

                                                                                                                                  
invocation by courts of institutional rules and the generic “broad” arbitration 

clause).   

 Pacificare at least suggests that any putative distinction between 

“agreements that limit arbitral authority,” and “agreements that limit available 

remedies,” is so ineffable---so unlikely to have been drawn by contracting 

parties---so oversubtle---that it tends to vanish on close examination.  Note after 

all that the Court did not decide whether the arbitrators had the power to award 

RICO damages---it decided that the arbitrators (having applied their skills to the 

reading of the agreement) had “the power to decide for themselves whether they 

have the power under the contract to award RICO damages.”   

  That any supposed distinction now plays little or no role in American 

jurisprudence is further illustrated by later cases like Congress Construction Co. 

v. Geer Woods, Inc., 2005 WL 3657933 (D. Conn.). Here the court held that 

under a “broad” clause, the question “whether the parties intended to arbitrate 

consequential damage claims”---what the court tellingly called this “threshold 

question of arbitrability”--- is for the arbitrators, “at least in the first instance.” 

Strikingly, Pacificare was not even mentioned. (Note that in cases like this, “in 

the first instance” must of course mean nothing more than, “subject to the usual 

§ 10 standard of review”). Nor was anything made of Pacificare in WMS, Inc. 

v. Weaver, 602 S.E.2d 706 (N.C. App. 2004), where a clause provided that “the 

arbitrator shall have no authority to award punitive damages or any other 

damages not measured by the prevailing party’s actual damages”---but the court 

held that that the arbitrators “had the authority to construe that provision” to 

determine whether it precluded an award of treble damages under the state’s 

deceptive trade practices act. 
64

 See Apache Bohai Corp. LDC v. Texaco China BV, 480 F.3d 397 (5
th

 Cir. 

2007)(“exculpatory clause” provided that “notwithstanding any other provision 

of the Agreement,” “neither party shall in any circumstance be liable to the other 

Party … for any consequential loss”; held, “the face of the contract suggests that 

the parties intended to have the issue of the enforceability of the Exculpatory 

Clause handled by arbitration”; “notwithstanding any other provision” must be 

read “to control the substantive terms of the contract rather than to designate a 

decisionmaker for questions of validity”).  
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abstains from adjudicating the merits at all---and leaves whatever 

belongs to the realms of interpretation and appreciation of context 

to the arbitral tribunal.
  
  

So if any of these contractual provisions is attacked as 

being somehow illegitimate---unfairly obtained, perhaps, or 

amounting to an impermissible restriction of what would otherwise 

be a common- or statutory-law right to redress---the challenge 

need not impair the validity of the submission; if the process is not 

itself tainted, any defect says absolutely nothing about “the 

unsuitability of the particular arbitral scheme crafted for 

determining the claim.”
65

 No more would a claim that the overall 

contract between the parties is any respect “unconscionable” 

necessarily call into question their willingness to submit that 

question to arbitration. So this is the answer to the question posed 

at the head of this section:  If the tribunal finds---and it would be 

well-advised in the normal course of things to tell us that it has 

found---that “custom and usage” in a given industry dictate that 

clauses of this nature “are never given effect,”
 66

 such a finding 

                                                           
65

 Cf. Margaret Harding, The Redefinition of Arbitration by Those With Superior 

Bargaining Power, 1999 Utah L. Rev. 857, 922-23; this is strongly criticized in 

Rau, Everything You Really Need to Know About “Separability,” supra n. 30 at 

63. 
66

 See Granite Worsted Mills, Inc. v. Aaronson Cowen, Ltd., 287 N.Y.S.2d 765 

(A.D. 1968)(clause barred buyer from recovering “consequential damages for 

defective goods”; motion to confirm award granted since “the arbitrator had the 

power to consider and give effect to such custom”). The Court of Appeals later 

reversed and “remitted” the matter to the arbitrator: While it conceded that the 

arbitrator might indeed refuse to enforce the clause on such grounds, it deemed 

it necessary for the tribunal expressly “to indicate that [it] has in fact 

deliberately and intentionally exercised that power so that judicial review can 

proceed without the need for speculation as to what has in fact occurred in the 

arbitral tribunal,” 306 N.Y.S.2d 934 (N.Y. 1969).   

 In Evans Industries, Inc. v. International Business Machines Co.,  2004 

WL 241701 (E.D. La.), the arbitrators had awarded substantial amounts as 

damages for breach of warranty, even though the agreement provided that the 

“exclusive remedies” would be cure, refund of any fees paid, and termination. 

The arbitrators had concluded that this contractual limitation did “not provide a 

fair quantum of remedy under the circumstances of this case” and thus “were 

inadequate and failed of their essential purposes.” The court rejected the seller's 

assertion that this failure to uphold the contractual damage limitation was in 

“manifest disregard of the law,” concluding that under the Arkansas cases there 

was indeed a “sufficient basis” for the arbitrator's apparent application of U.C.C 

§§2-719.  (“But to the extent that the award of damages rested on a simple 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004121486&pubNum=0000999&originatingDoc=I4295aea136e811db8382aef8d8e33c97&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004121486&pubNum=0000999&originatingDoc=I4295aea136e811db8382aef8d8e33c97&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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would be well within our customary understanding of arbitral 

power. 

 

This is in fact the route that has been taken, after much 

hesitation, by the current draft of the ALI Restatement project---

which tells us that such provisions, however formulated, are 

presumptively to be treated as nothing but “contractual limitations 

on remedies” and not “specific restrictions on the tribunal’s 

authority”---with the consequence that the tribunal’s determination 

with respect to their enforceability is unreviewable. Courts must 

thus “reject attempts by parties to characterize a merits issue as a 

scope issue in an attempt to obtain court review of the merits of an 

award.”
67

  

                                                                                                                                  
reading of the contract, a ‘manifest disregard’ challenge verges on the frivolous 

and sanctionable,” Rau, supra n. 7 at 527 fn. 326). 

 Cf. Stark v. Sandberg, Phoenix & Von Gontard, P.C., 381 F.3d 793 (8
th
 

Cir. 2004)(borrower expressly “waived” any right to claim punitive damages “to 

the fullest extent permitted by law”; held, since “the arbitration agreement 

unambiguously permitted the award of punitive damages,” the tribunal’s award 

of $4000 in compensatory damages and $6 million in punitive damages upheld). 
67

 See Restatement, supra n. 51, § 4-14 cmt. c. & Ill. 3.   

 In earlier versions, the drafters had presented to the ALI membership a 

menu of no fewer than seven “alternatives” from which to choose, including a 

contrary presumption to the effect that “such a provision is a restriction on the 

tribunal’s authority rather than a contractual limitation on remedies,” 

Preliminary Draft No. 5 (Sept. 1, 2011), § 4-14, cmt. c. 

 The current version---embodying a sensible conclusion that the 

enforceability of remedial limitations is deemed to have been delegated by the 

parties to the tribunal---is of course merely a “default” rule as to interpretation, 

and as such rebuttable based on any number of “factors bearing on the parties 

intent.” But multiplying “factors” for courts to manipulate rarely results in a 

coherent or consistent jurisprudence, and the “factors” suggested by the 

Restatement seem particularly unreliable.  For example,  

 the “negotiating history of the provision” will rarely be available and 

will always be inconclusive;  

 “whether the provision is located in the arbitration clause” itself, or 

elsewhere in the contract, must be irrelevant, dependent upon the 

fortuities of the drafting process and often the result of an undeliberated 

cut-and-paste exercise; finally,  

 whether there is a  “firm rule in the law of the seat that precludes 

arbitrators from awarding punitive damages” transcends any fictional 

inquiry into “intent,” given that the violation of a local (and foreign) 

mandatory law may well be conclusive in any event as to the validity of 

the award;  cf. text accompanying nn. 108-09 infra. 
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B. Whatever the intended nature of the contractual restriction, 

just what should we understand to be meant by “punitive 

damages” anyway?  The taxonomy of what is “punitive”---

or even, “extra compensatory”---is a delicate matter, hardly 

self-evident. 

 

To begin, note that this question of characterization will in any 

event be for the arbitral tribunal itself: This is the narrowest, 

minimal reading of Pacificare; it is 

 

 a nod to the tribunal’s comparative advantage in 

assessing context in the face of “uncertainty 

surrounding the parties’ intent,”
68

  

 

 and an allocation reinforced by the wide margin of 

appreciation that arbitrators are routinely allowed in 

fashioning appropriate remedies once liability has been 

determined.
69

  

 

Here are a few ready-to-hand illustrations of the point that the 

enterprise of classification is one that is precarious, unstable, 

shifting, and easily manipulated:   

 

(1)  Assume that the purchase price of goods is $46,000, but on a 

claim for breach of warranty, the arbitral tribunal awards in 

excess of $200,000. A contractual provision barring recovery 

for “consequential damages” need hardly call the award into 

question----unless the tribunal had been ingenuous enough to 

                                                           
68

 Pacificare Health Systems, supra n. 57 at 406. 
69

 See, e.g., United Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 41 

(1987) (that an arbitrator is “to bring his informed judgment to bear in order to 

reach a fair solution of a problem” “is especially true when it comes to 

formulating remedies”); Timegate Studios, Inc. v. Southpeak Interactive, LLC, 

713 F.3d 797, 803 (5
th

 Cir. 2013)(“the arbitrator's selection of a particular 

remedy is given even more deference than his reading of the underlying 

contract”).   

See also BNSF Railway Co. v. Alstom Transportation, Inc., 777 F.3d 

785 (5
th

 Cir. 2015)(“lost profit” recovery was prohibited by the agreement, but 

the award “conveys that the Panel believed . .. that the award was for out-of-

pocket damages pursuant to the Agreement’s remedial provision”).   
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place the wrong label on it; it is perfectly plausible after all that 

the fair market value of the promised goods, had they been as 

warranted, would have turned out to be a high multiple of the 

purchase price.
70

 

 

(2)  That a defendant should be made to “disgorge” any gains he 

has made from committing a wrongful act is a commonplace 

notion where liability is tortious
71

---and is becoming 

increasingly familiar where the “wrongful act” consists of a 

breach of contract, at least a breach that is “profitable and 

deliberate.”
72

  Awards to redress such “unjust enrichment” can 

be justified--- much as punitive damage awards themselves are 

justified---on grounds that they tend to deter antisocial conduct, 

both specifically (with respect to the future conduct of the 

particular defendant) and globally, in circumstances where a 

strictly “compensatory” calculus might prove inadequate for 

                                                           
70

 The ordinary “direct” measure of damages would then be as stated in UCC § 

2-714. The facts given are those of Chatlos Systems, Inc. v. National Cash 

Register Corp., 670 F.2d 1304 (3
rd

 Cir. 1982). See also T.Co Metals, LLC v. 

Dempsey Pipe & Supply, Inc., 592 F.3d 329 (2
nd

 Cir. 2010)(a contractual 

provision barred consequential damages, but “in many cases, the consequential 

damages [that would otherwise be recoverable under UCC § 2-715] may overlap 

with the direct ‘difference-in-value’ damages recoverable under § 2-714”). 
71

 E.g., Edwards v. Lee’s Administrator, 96 S.W.2d 1028 (Ky. 1936)(trespass; 

suit for an accounting of profits from operation of a tourist facility, which 

included caves located under the plaintiff’s land but accessible only through an 

entrance on the defendant’s land). 

 Cf. Volker Behr, Punitive Damages in American and German Law---

Tendencies Towards Approximation of Apparently Irreconcilable Concepts, 78 

Chi.-Kent L. Rev. 105, 137, 147 (2003) (Germany; measuring damages in 

intellectual property cases by “what the defendant had earned by intruding 

upon” the plaintiff’s rights, “to prevent the infringer from profiting in the long 

run”).  
72

 See Restatement of the Law, Third, Restitution and Unjust Enrichment (2011) 

§ 39 (“as an alternative to a remedy in damages”). Somewhat in advance of the 

current state of the law, § 39 has been criticized by Justice Scalia as a “novel 

extension of the law that finds little if any support in case law,” Kansas v. 

Nebraska,  135 S. Ct. 1042, 1064 (2015)(Scalia, J., concurring in part and 

dissenting in part). 

  See also Earthinfo, Inc. v. Hydrosphere Resource Consultants, Inc., 

900 P.2d 113 (Colo. 1995)(“the more culpable the defendant's behavior, and the 

more direct the connection between the profits and the wrongdoing, the more 

likely that the plaintiff can recover all defendant's profits”). 
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the purpose.
73

 (But at the same time, such an award will often 

reflect an unarticulated suspicion that unprovable or 

unquantifiable losses may nevertheless have been suffered---

thus serving as a covert surrogate for the plaintiff’s own “lost 

profits”).   In any event it will be unlikely indeed that such 

awards will be held to fall into some disfavored classification--

-difficult indeed to say that the arbitrator has in fashioning an 

appropriate remedy gone beyond permitted “flexibility” to 

forbidden “punishment.”  

 

(3) Anyone who teaches Contracts is familiar with the truism that 

cases awarding “punitive damages” often appear 

indistinguishable from those purporting to award damages for 

“mental distress” (or “emotional disturbance”)
74

---

notwithstanding that the rhetoric supporting the latter is one of 

“compensation.” Both are rare in breach of contracts cases; 

both, when granted, seem to arise out of similar highly-charged 

                                                           
73

 Restatement, supra n. 72 at cmt. a. (contract rights would be “vulnerable to 

[the risk of] underenforcement if the exclusive remedy for breach were an action 

for money damages”); Andrew Kull, Disgorgement for Breach, the “Restitution 

Interest,” and the Restatement of Contracts, 79 Tex. L. Rev. 2021, 2045, 2049-

50 (2001)(by analogy to “disgorgement of profits in the usual settings of 

trespass and infringement” [see n. 71 supra], disgorgement in the case of 

“opportunistic breach” of contract serves “to deter a form of conscious 

wrongdoing that encounters no adequate disincentive if the defendant’s liability 

is restricted to the plaintiff’s loss”). 

An immensely suggestive case is Trans Container Services (Basel) 

A.G. v. Security Forwarders, Inc., 752 F.2d 483 (9
th

 Cir. 1985). TCS, a Swiss 

company, acted as agent for a number of freight forwarders such as Security, 

and in that capacity stored empty containers and prepared them for shipment. 

When Security fell behind in its payments, TCS purported to place liens on the 

containers and then sold them to a competing forwarder. A US court found that 

TCS had acted “with a cynical disregard for [Security’s] rights” and had acted in 

a way “calculated . . . to make a profit for [itself] which may well exceed the 

compensation payable to the plaintiff.” It awarded $50,000 for what it called 

“exemplary damages”---justifying this, poignantly, on “theories of unjust 

enrichment and deterrence.” Most telling for our purposes, this US judgment 

was ultimately enforced against the defendant in Switzerland---the Swiss courts 

finding it not inconsistent with local public policy, and invoking the analogy of 

Swiss legal principles that require “a refund of profits earned through the 

conduct of another’s business without authorization, even without showing of 

actual loss.”  See the discussion in Ronald A. Brand, Punitive Damages and the 

Recognition of Judgments, 43 Netherlands Int’l L. Rev. 143, 169-70 (1996). 
74

 See Restatement, Second, Contracts § 353. 
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fact patterns---most typically a course of malicious, or 

outrageous, or wanton conduct putting at risk intangible and 

unquantifiable interests of personality and personal security.  

Courts often in fact seem uncertain as to just where---that is, in 

just which category---a particular claim properly belongs:  The 

distinction, as was said over a century ago, may indeed be 

“very vague,”
75

 and whenever there appears to be a doctrinal 

objection to one, courts may be seen to switch seamlessly to an 

alternative characterization.
76

 Here too comparative-law 

analogues can readily be identified.
77

 

                                                           
75

 Brown v. Swineford, 44 Wis. 282 (1878)(“the distinction between 

compensatory damages for wounded feeling, sense of insult etc., and punitory 

damages, is sometimes very vague”).  For a similar assessment, see 

Restatement, Second, Torts § 908 cmt. c. (“In many cases where compensatory 

damages include an amount for emotional distress, such as humiliation, or 

indignation aroused by the defendant's act, there is no clear line of demarcation 

between punishment and compensation and a verdict for a specified amount 

frequently includes elements of both”).   
76

 A textbook case is Brown v. Fritz, 699 P.2d 1371 (Idaho 1985). In a suit 

arising out of the sale of real property, the trial judge had submitted to the jury a 

claim for “negligent infliction of emotional distress,” but refused to let the jury 

consider a claim for punitive damages. Reversing, the state supreme court held 

that the former was unavailable in an action for breach of contract---but 

remanded for a new trial solely on the question of punitives: For the trial judge 

to believe that defendant’s conduct “was not so outrageous” as to allow the 

claim for punitive damages to go to the jury---and “yet at the same time” to 

believe that his conduct was “outrageous enough” to allow recovery for 

emotional distress---was simply “inexplicable.”  

A similar strategy---though proceeding in precisely the opposite 

direction---is exemplified by Eckenrode v. Life of America Ins. Co., 470 F.2d 1 

(7
th

 Cir. 1972):  In this suit for refusal to pay the proceeds of a life insurance 

policy, the court held that a plaintiff may not recover punitive damages in a 

contract action---but he may recover for ”intentional infliction of severe 

emotional distress”; the insurer’s “bad faith refusal to make payment on the 

policy, coupled with its deliberate use of economic coercion by delaying and 

refusing payment [and thus increasing] plaintiff’s financial distress . . . to force a 

settlement, clearly rises to the level of outrageous conduct.”  Compare 

Ainsworth v. Combined Ins. Co. of Amer., 763 P.2d 673 (Nev. 1988)(award of 

$6 million in punitive damages against insurance company for its “obstinate and 

unjustified refusal to pay” under accident policy, in light of the “vulnerability 

and injury suffered by” the insured). 
77

 Cf. Stephen Jagusch & Thomas Sebastian, Moral Damages in Investment 

Arbitration: Punitive Damages in Compensatory Clothing?, 29 Arb. Int’l  45 

(2013)(compensation for damages that “takes forms other than reductions in 

wealth,” such as emotional harm or damage to dignity, credit, or reputation; “as 
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(4) Finally, here is a subject that can hardly be omitted: Do 

“penalties” rooted in “mutual and voluntary consent” (that is, 

in a contract), raise fundamentally different concerns from 

“punitive damages” imposed by a court at the request of one 

party in the course of adjudication?
78

  

A tortured branch of US Contract law---the despair of law 

students---purports to weed out honest contractual attempts to 

estimate likely loss (viewed benignly as “liquidated damages” 

clauses), from attempts to coerce performance or “deter” breach 

(which, termed “penalty” clauses, are for that very reason deemed 

unenforceable).  A reluctance to enforce clauses of the latter sort is 

rooted in a long-standing vision of breach as having no particular 

moral significance---as something not at all to be discouraged 

without regard to compensable harm---and this is of course 

precisely the same mindset that underlies the common resistance to 

punitive damages awards in contracts cases.
79

   

If there is a case to be made for treating these phenomena 

differently, 

 an account must rest at least in part on the legitimacy we 

concede to contractual exercises in self-governance.  The 

doctrine of impermissible “penalty clauses” is not only 

notoriously fact-intensive and unpredictable in application 

in US courts; as an interference with private autonomy--- 

ruthlessly disregarding the parties own assessment, 

however subjective, of what is “efficient” for them---it is 

                                                                                                                                  
any explicit award of punitive damages is impermissible under public 

international law, [investment] tribunals might seek to camouflage awards of 

punitive damages by using the terminology of moral damages”). The argument 

is not of course that the terminology adopted will be conclusive, only that it is 

malleable and up for grabs.  
78

 Cf. Brand, supra n. 73 at 171 fn. 157.  
79

 See Restatement, Second, Contracts § 356, cmt. a. (“Liquidated Damages and 

Penalties”; “the central objective behind the system of contract remedies is 

compensatory, not punitive,” and “punishment of a promisor for having broken 

his promise has no justification”).  On the presumption against punitive damages 

proper in contracts cases, driven by the same considerations, see id. at § 355 

supra n. 22. For the historical links between the two, see Charles Calleros, 

Punitive Damages, Liquidated Damages, and Clauses Pénales in Contract 

Actions, 32 Brooklyn J. of Int’l Law 67 (2006). 
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also much controverted.
80

 In similar fashion, the standard 

objections in other legal systems to awards of punitive 

damages seem to have very little purchase when it comes to 

negotiated contract provisions---even those having 

precisely the same purpose and function.
81

 And perhaps for 

much the same reason, enforcement of contractual 

“penalty” clauses by arbitral tribunals has generally been 

untethered.
82

  

 

 In addition, we must bear in mind that a contractual 

“penalty,” liquidated by the parties ex ante, does not fall to 

be assessed at large by a jury---something that would 

                                                           
80

 The argument from autonomy rests on the neo-liberal assumption that 

contracting for deterrence is an entirely proper function of private agreement. 

See Lake River Corp. v. Carborundum Co., 769 F.2d 1284 (7
th

 Cir. 

1985)(Posner, J.) (“always assuming the parties are fully competent,” they are 

likely to have weighed the gains against the costs “of discouraging an efficient 

breach somewhere down the road”; on this view the refusal to enforce penalty 

clauses is (at best) paternalistic---and it seems odd that courts should display 

parental solicitude for large corporations”). 
81

 See Philippe Malaurie et al., Les obligations § 989 (4
th

 ed. 

2009)(France)(“usually in excess of the harm suffered by the creditor, [the 

agreed amount] impels [incite] the debtor to perform”; “its punitive function is 

thus evident”); Denis Mazeaud, La notion de clause pénale §§ 92, 105 (1992) 

(the “threat” posed by the clause induces “fear” in the debtor, causing him to 

honor his obligations “meticulously”; such a  goal reflects “distrust of the judge” 

and can only be attained “extra judicially.”)  
82

 See BBF, Inc. v. Alstom Power, Inc., 645 S.E.2d 467 (Va. 2007) (respondent 

claimed that the arbitrators had “exceeded their powers” by awarding liquidated 

damages, since the claimant had suffered “no damages” and “Virginia law 

prohibits an award of liquidated damages to a party who has suffered no actual 

damages”; held, award confirmed; it is not grounds for vacatur that relief “could 

not or would not be granted by a court of law or equity”).  

So even in New York an award by arbitrators of treble damages that 

has already been liquidated by parties in the contract, will apparently not be 

stigmatized as unacceptably “punitive”---even though this “openly amounts to a 

penalty,” and even though a court would have been unlikely to countenance 

such a clause had it been tested in first-instance litigation.  See, e.g.,  Associated 

Gen. Contractors v. Savin Bros., Inc. 356 N.Y.S.2d 374 (App. Div. 1974), aff’d 

per curiam, 335 N.E.2d 859 (N.Y. 1975).  A fortiori elsewhere; see Progressive 

Data Systems., Inc. v. Jefferson Randolph Corp., 568, S.E.2d 474 (Ga. 2002) 

(even though he recognized that the acceleration of future license fees—without 

any reduction for expenses or for present cash value—amounted to “an 

unenforceable penalty,” the arbitrator awarded damages anyway; a lower court’s 

grant of vacatur was reversed). 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012440029&pubNum=711&originatingDoc=I552bc16dda4d11dc9340db6bae0ca064&refType=RP&fi=co_pp_sp_711_468&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_711_468
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represent after all the gold standard of unprincipled 

decisionmaking.
83

  

 

Despite the inability in some older jurisprudence to perceive the 

point, one notes that it is the peculiar virtue of the arbitration 

process that it necessarily combines both of these mitigating 

factors---a powerful point, and one that may be thought more 

widely applicable as justifying arbitral awards of punitive damages 

generally.  

 

 

6. Now assume again that the parties have expressly excluded the 

possibility of any arbitral award of punitive damages---but this 

time, assume that the tribunal has respected such an exclusion 

and has declined to award them.   

This scenario has often proved troubling for US courts 

(particularly, but not exclusively, when the clause appears in a 

contract of adhesion entered into by a consumer or employee). 

There are judicial decisions that take it as axiomatic that  

 
 it is a question for the court to determine whether the 

clause limiting remedies otherwise available at law is 

unenforceable---whether it is “unconscionable,” or “against 

public policy,” or whether it serves to “defeat the remedial 

purpose” of some applicable statute—and that, 
 

 

 if it answers “yes” a court may intervene---not only by 

vacating the award, but even at the pre-arbitration stage, by 

denying a motion to compel arbitration---and often, not 

merely by striking down the limitation on  remedies alone 

but by rendering  the agreement to arbitrate unenforceable 

in toto.
84

 
 

                                                           
83

 See Cass Sunstein et al., Assessing Punitive Damages (With Notes on 

Cognition and Valuation in Law), 107 Yale L.J. 2071 (1998)(jury awards of 

punitive damages are likely to be “erratic, unpredictable, and arbitrary”). 
84 E.g., Gessa v. Manor Care of Fla., Inc., 86 So.3d 484 (Fla. 2011)(ban on 

punitive damages “violate[s] public policy” as it “directly frustrates” and 

“eviscerates the remedial provisions” of a state statute providing for “actual and 

punitive damages for the violation of the rights” of a resident of a nursing home; 

since the limitation of remedies “constitutes the financial heart of the 
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And there is abundant commentary in which the same tired a priori 

assertion is trotted out in the guise of argument.
85

 I trust, though, 

that it is clear from the preceding discussion how misguided all of 

this is. 

 

 Return one more time to Pacificare:  We recall that 

plaintiffs there had challenged the contract’s remedial limitations 

on the ground that they effectively made it impossible to obtain 

“meaningful relief” on the statutory RICO claim. The respondent 

of course disagreed---but claimed further that as a logically prior 

matter, the whole question of unenforceability should properly be 

decided not by the court at all, but by the arbitral tribunal. The 

                                                                                                                                  
agreement” it is not severable and a motion to compel arbitration should be 

denied);  Ex Parte Thicklin, 824 So.2d 723 (Ala. 2002), overruled on other 

grounds, Patriot Mfg., Inc. v. Jackson, 929 So.2d 997 (Ala.2005)(action for 

breach of express and implied warranties; “it violates public policy for a party to 

contract away its liability for punitive damages, regardless whether the provision 

doing so was intended to operate in an arbitral or a judicial forum”; therefore 

“enforcement of this portion of the arbitration agreement” would be 

“unconscionable”); Morrison v. Circuit City Stores, Inc., 317 F.3d 646 (6
th

 Cir. 

2003)(employment agreement limiting punitive damages to the greater of $5000 

or the sum of a claimant's back pay and front pay awards held unenforceable, as 

it “undermines the deterrent purposes of Title VII” and “eviscerates Congress's 

intent to utilize punitive damages as a tool for combating discrimination”); cf. 

Gambardella v. Pentec, Inc., 218 F. Supp. 2d 237 (D. Conn. 2002) (attorneys' 

fees; “[b]y denying [the plaintiff] access to a remedy Congress made available to 

ensure that violations of the Title VII are effectively remedied and deterred, the 

arbitration agreement ... impermissibly erodes the ability of arbitration to serve 

those purposes as effectively as litigation”). 
85 E.g., Harding, supra n. 65 at 922 & n. 375: 

The claim that an arbitration clause is invalid because it improperly 

restricts statutory remedies should be distinguished from the situation 

where the parties in the container contract exclude certain types of 

damages.  

 Parsing this sentence (with some difficulty), one perceives that any 

putative “distinction” in fact consists entirely of word balloons: Unless attention 

is being drawn to the physical placement of the remedial limitation---an 

irrelevant consideration, see n. 67 supra---the two clauses are identical. 

 See also Hans Smit, Mastrobuono v. Shearson Lehman Hutton, 6 

Amer. Rev. of Int’l Arb. 57, 59 (1995)(ex cathedra: “to provide outright that 

arbitrators may not grant punitive damage” cannot be “countenanced”; “parties 

may not displace by agreement otherwise applicable mandatory law in such a 

fashion”).  

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002052444&pubNum=735&originatingDoc=I8ab4e1114a8411db99a18fc28eb0d9ae&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007708800&pubNum=735&originatingDoc=I2c05d1d52f1111dbbffafa490ee528f6&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003117575&pubNum=506&originatingDoc=I8ab4e1114a8411db99a18fc28eb0d9ae&refType=RP&fi=co_pp_sp_506_670&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_506_670
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003117575&pubNum=506&originatingDoc=I8ab4e1114a8411db99a18fc28eb0d9ae&refType=RP&fi=co_pp_sp_506_670&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_506_670
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002590534&pubNum=4637&originatingDoc=I552bc16dda4d11dc9340db6bae0ca064&refType=RP&fi=co_pp_sp_4637_247&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_4637_247


20-July-15 Punitive Damages in Arbitration 38 
 
 
 

 

Supreme Court found both of these questions to be “premature” 

because “unusually abstract.”
86

  What should we make of this? 

 

 Of course if the arbitrators were to determine that the 

contractual ban on punitives had not been intended to 

sweep in RICO damages---something, by the way, that the 

respondent readily conceded in an effort to head off  

trouble
87

--- all aspects of the “enforceability” question 

immediately become moot:  Viewed in that light, the 

Court’s decision might represent nothing more than a 

prudent avoidance---in the exercise of all the passive 

virtues, and in the classic interest of conservation of 

resources---of any question that it was not absolutely 

necessary to decide.   

 

 But then, what would be the effect of an arbitral 

determination to the contrary? Are we really to suppose 

that the Court was carefully laying a trap for the unwary 

arbitrator—prepared to pounce and spring should he get it 

wrong (that is, should he decide any differently from what 

the court would have preferred all along)?
88

 

  

 I need hardly point out that the question,  

 

 “whether there exists a course of public jurisprudence or 

statutory regulation imperatively entitling an aggrieved 

party to punitive or multiple damages,” 

 

 is hardly identical to the question,       

               , 

 “whether such a right has effectively been waived.” 

 

To ask the latter is in turn to open the door to further inquiries: 

                                                           
86

 Pacificare, supra n. 57, 538 U.S. at 404, 407. 
87

 Oral Argument, 2003 WL 437315 at *3 (“supposing this case were to be 

before the arbitrator”). 
88

 E.g., Scovill v. WSYX/ABC, 425 F.3d 1012, 1018 (6th Cir. 2006) (‘the Court 

left the interpretive decision to the arbitrator [but] if, after, arbitration, the court 

determined the arbitrator interpreted it in such a way as to violate a party’s 

rights, then the court would reverse that decision”)(emphasis added).  
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 Whether a contractual limitation of remedies is properly 

interpreted in the first place as a “waiver” by the plaintiff 

of recovery otherwise available at law. This question has of 

course already been adumbrated in our discussion of 

Pacificare. At the very minimum there is plenty of room 

for judicial dialogue on the point with arbitral tribunals; it 

is commonplace that their informed appreciation of 

situation and context may help to provide a fruitful first 

look---and as Pacificare suggests, frequently the definitive 

look---at the problem. And it can reliably be assumed that 

their characterization of the agreement, and the creativity 

they deploy in their work of construction, will be 

tendentious in the interest of avoiding the obstacles of 

mandatory law.
89

  

 

                                                           
89

 Cf. Pierre Mayer, L’étendu du contrôle, par le juge étatique, de la conformité 

des sentences arbitrales aux lois de police, Liber Amicorum Hélène Gaudemet-

Tallon 459, 466, 476 (2008)(an arbitral finding of illegality renders any judicial 

review for conformity with “public policy” simply unnecessary; by contrast, a 

“convincing” demonstration of legality will necessarily “influence” a reviewing 

judge and make his burden “lighter”; the work accomplished by the arbitrator, 

set out in the award and perhaps also in the course of litigation, “will more often 

than not be sufficient for the judge”). 

 One of my favorite examples of this point is a very suggestive decision 

by the Court of Appeal of Ghent. Under a Belgian decree of great antiquity, 

noncompetition agreements are void unless they are for a limited, reasonable 

period -- and courts are not permitted to “blue pencil” or reform provisions that 

fail to meet that test, but are instead expected to strike them out completely. 

Faced with such a clause, an arbitrator concluded -- after “interpreting” the 

agreement “on the basis of the joint goals of the parties” -- that it was 

“implicitly” limited to a period of five years; once he had made that move, he 

was then in a position to enforce the provision on the ground that its limits on 

competition now did really extend only for a specified, reasonable time period. 

The award was upheld: The contractual provision was now, after all, limited in 

time, because the award said that it was---and since the award limited the 

undertaking “to a limited and reasonable time period,” it “could not be 

challenged as contrary to public policy.” Since divining contractual intention is 

within the sovereign appreciation of the arbitrators -- and since the problem was 

framed by the arbitrator as a matter of construction, rather than as one of 

reformation -- the clause was now exempt from challenge. J-P V. v. V.D.C. 

Verzekeringen, Gent (7 bis Kamer), Dec. 3, 2007, R.D.J.P. 2008, at 131; R.W. 

2008-09, at 503. 
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 Whether, under the circumstances, “waiver” is 

permissible. That the challenge in Pacificare struck Justice 

Scalia as “abstract” might well suggest that in his view, the 

arbitrators themselves would be particularly well-placed to 

answer this question---one that after all depends in some 

considerable measure on the very sensitivity to concrete 

commercial reality that is the supposed trump card of the 

arbitral process---so that their findings would be subject to 

a judicial control substantially less intrusive than de novo 

review. Phrased otherwise:  Are “sophisticated groups of 

doctors” who contract with a managed care company really 

the sort of plaintiffs who in these circumstances need the 

protection of an unwaivable rule? For commercial parties in 

high-stakes cases, the appropriate trade-off between 

litigation and informal justice may sometimes call for 

reducing the risk of excessive damage awards.
90

 

 

 And, of course, the primordial question of who the 

appropriate decisionmaker is to be.  In this connection I 

need hardly remind a sophisticated readership to what 

extent the promise extended by Mitsubishi of a “second 

                                                           
90

 Cf. Metro East Center for Conditioning & Health v. Qwest Communications 

Int'l, Inc., 294 F.3d 924, 929 (7
th

 Cir. 2002)(Easterbrook, J.)(contractual choice 

of the “American Rule” for attorneys' fees in arbitration; “identifying a high-

value legal right does not show that the right must be off limits to economic 

activity between consenting adults”; “the more valuable the right, the more the 

customer can get in exchange”). 

 See also Bernard Audit, “How Do Mandatory Rules of Law Function in 

International Civil Litigation?”, in George Bermann & Loukas Mistelis (eds.), 

Mandatory Rules in International Arbitration 53, 72 (2011):   A mandatory rule 

of French domestic law nullifies disclaimer clauses in favor of manufacturers or 

professional sellers. However, such a rule is “arguably, largely inapposite in a 

large international contract where the disclaimer clause was negotiated at length 

and the price determined accordingly”---although French courts have not had the 

opportunity to rule directly on the issue.  Professor Audit suggests that “a 

foreign court, or an arbitral tribunal, should feel entitled to use its discretion, 

applying the criteria of actual bargaining and influence over the price, in 

deciding whether to enforce” such a clause even when the contract is governed 

by French law. 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002399367&pubNum=506&originatingDoc=I8ab4e1114a8411db99a18fc28eb0d9ae&refType=RP&fi=co_pp_sp_506_929&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_929
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002399367&pubNum=506&originatingDoc=I8ab4e1114a8411db99a18fc28eb0d9ae&refType=RP&fi=co_pp_sp_506_929&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_929
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look” at issues of congruence with mandatory law has 

proven to be illusory.
91

   

 The question posed here, then, begins very much to look 

like the mirror image of “# 5” above: If a “waiver” is subject to 

challenge, surely this is a problem with the overall contract itself 

and does not implicate the “authority” of the arbitral tribunal; 

resolving that challenge is precisely what the notion of 

“separability” is all about.
92

  Putting all this together, the scenario 

posited in this section seems to implicate “arbitral authority” in 

pretty much the same way that Pluto is a planet.
93

 

                                                           
91

 See Baxter Int'l, Inc. v. Abbott Laboratories, 315 F.3d 829 (7th Cir. 

2003)(antitrust; it may be true that arbitrators are not permitted to command the 

parties to violate rules of positive law, "but whether the tribunal's construction of 

[the license] has that effect was a question put to, and resolved by, the 

arbitrators,” and as between the parties “their answer is conclusive”; as 

commanded by Mitsubishi the tribunal did at least  “take cognizance” of the 

antitrust claims and “actually decided them,” and “ensuring this is as far as our 

review legitimately goes”).  See also Alan Scott Rau, The Arbitrator and 

“Mandatory Rules of Law,” in Bermann & Mistelis, supra n. 90 at 77, 114-115 

(2011)(“the domain of the evanescent ‘second look,’ and the requirement that 

illegality, to attract judicial notice, must be so blatant as to ‘knock your eyes 

out’”).  
92

 This challenge, in other words, does not “go to” the arbitration clause: That 

familiar phrase aims at the narrowly delimited class of cases in which the 

putative defect is so “wrapped up,” or “enmeshed,” in the very process of 

arbitration—to the point indeed that it would be difficult even to imagine a 

tribunal able to reconstitute itself by setting the offending provision aside---that 

the question must be reserved for judicial decision. Cf.  Bondy's Ford, Inc. v. 

Sterling Truck Corp., 147 F. Supp. 2d 1283, 1292 (M.D. Ala. 2001)(to the 

extent that one party claims that a waiver of punitive damages renders the 

contract void as “unconscionable,” “the validity or invalidity of these provisions 

may be argued to the arbitral tribunal, and do not clearly implicate the 

arbitration clause itself”). 

 Cf. Cynthia L. Estlund, Between Rights and Contract: Arbitration 

Agreements and Non- Covenants as a Hybrid Form of Employment Law, 155 U. 

Pa. L. Rev. 379 (2006), who argues that arbitration agreements which “explicitly 

bar rights or remedies that external law allows”--for example, which bar 

“punitive damages where they would be available in court”--“take away” 

“nonwaivable employee rights,” something which “the law does not permit” and 

which thus “underscores the need for public oversight.” The “analysis” here 

betrays not the slightest awareness of Prima Paint---reminiscent perhaps of the 

strategy of willful blindness deployed by Nelson at Copenhagen.   
93

 See Rau, Arbitral Jurisdiction and the Dimensions of ‘Consent,’” supra n. 23 

at 204. 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001555400&pubNum=4637&originatingDoc=I1af535b7d77811e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_4637_1292&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_1292
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001555400&pubNum=4637&originatingDoc=I1af535b7d77811e18b05fdf15589d8e8&refType=RP&fi=co_pp_sp_4637_1292&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_1292
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0329875200&pubNum=1268&originatingDoc=I552bc16dda4d11dc9340db6bae0ca064&refType=LR&fi=co_pp_sp_1268_426&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_1268_426
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0329875200&pubNum=1268&originatingDoc=I552bc16dda4d11dc9340db6bae0ca064&refType=LR&fi=co_pp_sp_1268_426&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_1268_426
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0329875200&pubNum=1268&originatingDoc=I552bc16dda4d11dc9340db6bae0ca064&refType=LR&fi=co_pp_sp_1268_426&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_1268_426
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Professor Bruhl, claiming to have identified a “nascent 

trend” in this direction, bemusedly asks, “If the law in fact says 

that these challenges are for the arbitrator, why has it taken most 

people so long to start catching on?”
94

 An excellent question, and 

one that I’ve been asking myself, and in print, for years: 

 

“One keeps saying the same thing, but the fact that one has to say 

it is eery.”
95

 

 

 

7. Although one might well think that this tour d’horizon has 

already exceeded a reasonable length, there remains one final 

scenario to consider---the transnational implications of a US 

award: What is likely to be the currency of an American award 

of punitive damages (one not vacated at the seat) in other 

jurisdictions? 

That outside the US---and particularly in civil-law jurisdictions---

such awards are largely unknown, and still regarded with distrust, 

may be a natural starting point
 96

 but is hardly conclusive. It seems 

                                                           
94

 Aaron-Andrew Bruhl, The Unconscionability Game: Strategic Judging and 

the Evolution of Federal Arbitration Law, 83 N.Y.U. L. Rev. 1420, 1473-74 

(2008) 
95

 Elias Canetti, The Human Province 246 (1978). 
96

 E.g., Helmut Koziol, Punitive Damages: A European Perspective, 68 La. L. 

Rev. 741 (2008)(among the many “peculiarities” of the US legal system “that 

cause continental Europeans to shake their heads,” the recovery of punitive 

damages stands out---as it “stirs up memories of very ancient times when legal 

systems did not make a strict difference between penalty and compensation”).  

A comprehensive survey appears in John Y. Gotanda, Damages in Private 

International Law, [2007] Rec. des Cours 73, 322-402.   

With respect to recognition of US punitive damage awards, the 

landmark decision is perhaps that of  the German Federal Supreme Court of 

1992, which held that an “American punitive damages judgment of not 

insignificant amount” (awarded by a California court), “cannot be declared 

enforceable in Germany.” See Volker Behr, Myth and Reality of Punitive 

Damages in Germany, 24 J. L. & Commerce 197, 204 (2005). 

 Foreign hostility presumably explains the overcautious reversal, in the 

AAA’s international rules, of the usual default presumption empowering 

arbitrators in US arbitrations to award punitive damages; see International 

Centre for Dispute Resolution, International Arbitration Rules art. 31(5)(unless 

otherwise agreed “the parties expressly waive and forego any right to punitive, 

exemplary, or similar damages unless any applicable law(s) requires that 
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preferable to start with this, equally familiar point---the obvious 

need to distinguish among: 

a. imperative provisions of state law intended to govern rights 

and liabilities of individuals---provisions that are 

“mandatory” in the sense that they will override any 

exercise of private autonomy to the contrary; 

 

b. imperative provisions that may, in addition, be considered 

to belong to the state’s international “public policy”---

which is a way of telling us, for example, that a foreign 

judgment already rendered under some other body of law 

must be set aside as unworthy of recognition;  

and finally, 

 

c. imperative provisions of state law that are thought to 

govern arbitration proceedings---and which are deemed 

sufficiently critical to justify vacatur or refusal of 

recognition of an award where the tribunal has not honored 

them. 

 

Failure to draw such distinctions bespeaks a lamentable lack of 

nuance. So, to take a simple and banal illustration: 

a. Gambling contracts being deemed invalid in New York or 

Ontario, a New York or Ontario court may refuse to 

enforce a debt arising out of such a contract.  

 

b. Nevertheless a New York or Ontario court may---after 

consulting “informed public sentiment” and the “prevailing 

social and moral attitudes of the community”---find there to 

be nothing about such a debt that is “inherently vicious, 

wicked or immoral, [or] shocking to the prevailing moral 

sense”:  The consequence would be that a gambling debt 

licitly incurred elsewhere---and a fortiori, a gambling debt 

that is the subject of a foreign judgment---may nevertheless 

                                                                                                                                  
compensatory damages be increased in a specified manner”); cf. the discussion 

at # 2 supra. 
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be enforced.97  Reticence to intervene may reflect the 

simplest recognition that in the matter of transnational 

disputes, “it may be inappropriate for individual legal 

systems to impose all of their particularities.”
98

 

 

c. With regard to our subject here, and along the same lines, 

civil law jurisdictions once rather wary seem to be 

displaying somewhat greater receptiveness.  One can in fact 

identify European judgments that actually enforce US 

punitive damage awards;
99

 others that expressly leave open 

the possibility of doing so under certain circumstances,
100

 

                                                           
97 E.g., Intercontinental Hotels Corp. (Puerto Rico) v. Golden, 203 N.E.2d 210 

(N.Y. 1964)(gambling debt; to say that “in this jurisdiction gamblers are 

outlaws” applies “only to transactions governed by our domestic law”); 

Boardwalk Regency Corp. v. Maalouf, 88 D.L.R. 4
th

 612 ¶ 12 (Ont. App. 

1992)(foreign judgment “where commercial gambling is licensed and legal”). 

 I say “a fortiori” because when we come to talk about actual foreign 

judgments or awards,  the impact of any public policy concerns is properly 

minimized; see Pierre Mayer & Vincent Heuzé, Droit international privé 277-78 

(8
th

 ed. 2004)(this is the famous effet attenué; “rights secured by  the foreign 

judgment have been ‘acquired abroad’”);  Andreas Bucher & Andrea Bonomi, 

Droit international privé 131 (2004)(“the fact that an individual’s rights have a 

certain force and effect abroad, where the decision was rendered, should 

naturally limit any appeal to Swiss public policy” in order to avoid a legal 

situation that is clumsy or  “asymmetric” [boiteuse]); cf. Boardwalk Regency 

Corp., supra (“there should be a difference of intensity in the application of the 

notion of public policy depending upon whether the court is asked to recognize a 

foreign right or legal relationship or to create or enforce one based on some 

foreign law”). 
98

 Jan Paulsson, The Idea of Arbitration 207 (2013). 
99

 See, e.g., Miller Import Corp. v. Alabastres Alfredo, S.L. (Sup. Ct. Nov. 13, 

2001)(Spain), translated in 24 J. of L. & Commerce 225 (2005)(“coercive, 

sanctioning measures” are not “uncommon in the areas of substantive law”; in 

addition, “it is not always easy to differentiate concepts of compensation, and to 

limit the corresponding sum of the coercive sanction and the sum which 

corresponds to reparation for moral damages”). 
100

 See, e.g., Epoux X v. Soc. Fountaine-Pajot, 100 Rev. crit. DIP, 93 

(2011)(Cour de Cassation Dec. 1, 2010)(France; an award of punitive damages 

“is not, in and of itself [en soi] contrary to public policy,” but the foreign award 

will not be recognized if the amount awarded is “disproportionate to the harm 

suffered by the plaintiff and to the extent of the defendant’s breach of his 

contractual obligations”); Benjamin West Janke & François-Xavier Licari, 

Enforcing Punitive Damage Awards in France after Fountaine Pajot, 60 Amer. 

J. Comp. L. 775 (2012).  See also Entreprise nationale des engrais et des 

produits phytosanitaires ASMIDAL v. Compagnie française d’études et de 
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and public law-reform proposals aimed at encouraging the 

introduction of such awards into local law.
101

  

 

d. Given these swirling currents---and whatever the state of 

play in the positive law for the moment---it becomes hard 

to accept that hostility to punitive damage awards is likely 

to rise to this higher level of principle---that it will be 

thought to implicate, in the canonical formulation, 

“fundamental principles of justice or morality,” “the 

foundation of a state’s legal order”---or perhaps, that it 

would be deemed likely to “manifestly disrupt” “essential  

political, social, or economic interests.”
102

 

 

                                                                                                                                  
construction TECHNIP, 20 ASA Bull. 4/2002 (Trib. Féd. July 17, 1998) (Switz.; 

award rendered in Switzerland under Algerian law; the principle that damages 

must never exceed what is “necessary to compensate the plaintiff for his harm,” 

and must not lead to his “unjust enrichment,” is indeed part of “Swiss or 

internal” public policy---but to conclude that it forms part of “international 

public policy” is something that has neither been accepted commentators nor 

held by any cases); Judgment of May 2, 2012, 4A_16/2012 (Trib. Féd.)(Switz.; 

respondent’s claim that the damages awarded had “no causal link to the event 

causing the damage” rejected as an “unauthorized” criticism of the findings of  

the tribunal; “it is therefore not necessary to explore more in depth whether or 

not the prohibition of punitive damages belongs to public policy”).   

 For analogues to punitive damages in Swiss private law, cf. n. 73 supra.  

For analogues in German law, cf. n. 71 supra, and see also Volker Behr, Myth 

and Reality of Punitive Damages in Germany, 24 J. L. & Com. 297, 221-24 

(2005)(“at least in some areas of law, German courts award damages similar to 

U.S. punitive damages awards”; “punitive elements in awarding damages and 

the idea of punishment by civil law damages are no longer as alien to German 

law as it was developed by the German Civil Code of 1900 and sustained by 

German jurisprudence and legal literature throughout the twentieth century”). 
101

 See, e.g., Avant-Projet de reforme du droit des obligations (“avant-projet 

Catala”), submitted by a commission to the Ministry of Justice in September 

2005.  Art. 1371 introduced the prospect of punitive damage awards in cases of 

“manifestly intentional wrongdoing, particularly wrongdoing with a view to gain 

[faute lucrative].” This proposal has not been carried forward in more recent 

French projects for the reform of the law of civil obligations.  On the avant-

projet and the reactions to it, see Jean-Sébastien Borghetti, Punitive Damages in 

France, in Helmut Koziol & Vanessa Wilcox (eds.), Punitive Damages: 

Common Law and Civil Law Perspectives 55, 67-73 (2009).    
102

 Pierre Mayer & Audley Sheppard, Final ILA Report on Public Policy as a 

Bar to Enforcement of International Arbitral Awards, 19 Arb. Int’l 249, 252, 

255, 261 (2003).  
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e. A further level of analysis reminds us that when we are 

faced with an international arbitral award, other interests 

also come into play to be weighed against any state’s own 

“public policy”---in the process rendering the latter even 

more “attenuated”: The structure of the New York 

Convention exists after all 

                                                                                                                                  
 An even more restrictive formulation is found in Tensacciai S.P.A. v. 

Terra Armata S.R.L., 24 ASA Bull. 550 (2006), in which the Swiss Federal 

Tribunal first defined “material public policy” to include “the essential and 

broadly recognized values, which, according to prevailing opinions in 

Switzerland, should be the foundation of any legal order,” and then held that EC 

competition law---since it is “tied to a certain type of economy” and “hardly 

lends itself to an analysis in terms of universal morals”---was not included and 

thus not a barrier to the enforcement of the award. Quaere whether the same 

result would be reached if the award had enforced a contractual obligation 

“manifestly contrary to the Swiss legislation forbidding cartels”; see Pierre 

Mayer. supra n. 89 at 460 (this would be “hard to imagine”).  

 See also Beals v. Saldanha, [2003] 3 S.C.R. 416 ¶¶ 76-77 

(Canada)(award by a Florida jury---although the sums “have grown large”---

“does not violate our principles of morality” and would not “shock  the 

conscience of the reasonable Canadian”); cf. id. at ¶ 225 (leBel, J.)(large US 

awards imposed “as a way of modifying the behavior of well-funded 

defendants” is not “inherently offensive to Canadian ideas of basic fairness” but 

represents “simply a different policy choice, and it affords US plaintiffs a level 

of protection of which they ought not necessarily to be deprived just because the 

defendant’s assets are here”).  

 The position of some legal systems seems to be evolving in the 

direction of permissiveness to an extent that counsel may be too timid, or 

cautious, to recognize:  See, e.g., Benefit Strategies Group Inc. v. Prider, [2005] 

SASC 194 (Sup. Ct. South Australia).  Here suit was brought to enforce a 

California judgment which had included an award of punitive damages: The 

plaintiff “conceded that the award of punitive damages would not be enforced 

by an Australian court” and so did not seek enforcement of that part of the 

judgment; however, the court noted that “while it is not necessary to decide the 

issue . . . I am not sure that the concession was properly made”: The amount 

awarded was indeed “substantially more than might be awarded by this Court” 

but “that is not the point,” and  the judgment sanctioning the defendant’s 

“brazen and fraudulent conduct” “did not fall within the type of judgment which 

this Court would refuse to enforce on public policy grounds”). Similarly, 

arbitrators themselves may on occasion be behind the curve, and thus 

unnecessarily intimidated by the prospect of non-enforcement: See Markus 

Petsche, Punitive Damages in International Commercial Arbitration: Much Ado 

about Nothing?, 29 Arb. Int’l 89, 103 (2013)(a tribunal sitting in New York 

“may be reluctant to award punitive damages . . . against a German respondent, 

considering that it would most probably be impossible to enforce such an award 

in  the respondent’s home jurisdiction”). 
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 to make effective contractual exercises of private 

autonomy; at the same time  

 it adds to “comity” or courtesy the force of 

international obligation--- 

 

both values that embody strong “policy” in their own right.
103

 

 

f. The foregoing discussion has envisaged a US arbitral proceeding 

in which the tribunal, in accordance with US law, has made an 

award of punitive damages. Perhaps the most celebrated case on 

our subject, however, involved a different fact pattern entirely: I 

                                                           
103

Cf. Telenor Mobile Communications AS v. Storm LLC, 524 F.Supp.2d 332, 

357-58 (S.D.N.Y. 2007) (“even if” there is “an established public policy against 

enforcement of arbitral awards that compel a violation of foreign law.” “it is 

outweighed in this case by the public policy in favor of encouraging arbitration 

and enforcing arbitration awards”); Paulsson, supra n. 98 at 224 (“enforcing 

agreements to arbitrate and enforcing arbitral awards are also matters of public 

policy”). 

 It seems mildly ironic that just about the only US case to refuse 

enforcement of an international award on “public policy” grounds involved a 

“penal” award based on French law. In Laminoirs-Trefileries-Cableries de Lens, 

S.A. v. Southwire Co., 484 F.Supp. 1063 (N.D. Ga. 1980) the arbitrators, 

applying French law, had held that if the award was not paid within two months, 

interest on it should increase at a rate of 5% per year.  (There is no clue in the 

opinion with respect to the seat of the arbitration; the  respondent’s motion for 

“vacatur” apparently proceeded by invoking Chapter One of the FAA, but in 

refusing to “enforce or recognize” the award of excessive interest pursuant to 

French law the court invoked the provisions of the New York Convention.). 

 In its refusal of recognition the court noted that a “foreign law will not 

be enforced if it is penal only and relates to the punishment of public wrongs as 

contradistinguished from the redressing of private injuries.” But the French 

statute related only to unpaid judgments of state courts (and thus sanctioned a 

“public wrong” against the state)---while the arbitrator here might well have 

thought something similar to be necessary merely in order to ensure the efficacy 

of his award; cf. Azrielant v. Azrielant, 752 N.Y.S.2d 19 (A.D. 2002) (award 

called for a $1.75 million payment to be made in case of the respondent’s breach 

of “fundamental” portions of the award;  “even severe penalties” “are distinct 

from punitive damages,” and here “serve as an enforcement mechanism”); Jean-

François Poudret & Sébastien Besson, Droit comparé de l’arbitrage 

international ¶ 540 (2002) (“only to reinforce the judgment on liability”). As a 

case long predating Mastrobuono, the Laminoirs case hardly seems reliable 

authority. 
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mention it here merely as an object lesson illustrating all the errors 

not to make---those just mentioned, and then “some extra.”
104

 

 

 A distribution agreement between a French seller of wine 

and its American agent contained a New York choice-of-law 

clause and called for arbitration in Geneva. The arbitrator found 

that the seller had improperly terminated the agreement, and issued 

an award of lost profits; however, he denied the buyer's claim for 

punitive damages: “Damages that go beyond compensatory 

damages to constitute a punishment of the wrongdoer ... are 

considered contrary to Swiss public policy, which must be 

respected by an arbitral tribunal sitting in Switzerland even if the 

arbitral tribunal must decide a dispute according to a law that may 

allow punitive or exemplary damages as such.”
105

   

The fundamental error in this analysis is that it seems to 

conflate the role of an arbitrator with the sphere of action of a 

national court.  But it is a commonplace that just as the arbitrator is 

not the emanation of the sovereignty of a state, so he has no 

particular duty to “serve as the guardian of [its] policing norms.”
106

 

(This is usually compressed into the catchphrase that the arbitrator, 

by contrast to a state judge, “has no forum state [for]”).
107

 It 

follows from this that the substantive law chosen by the 

                                                           
104

                They fill you with the faults they had  

      And add some extra, just for you.  

Phillip Larkin, This Be the Verse 
105

 Case No. 5946, XVI Y.B. Com. Arb. 97 (1991). The award’s only foray into 

positive law was to invoke art. 135 of the Swiss PIL statute, under which if  

 “claims based on a defect or defective description of a product” are 

governed by a foreign law,  

 “no damages can be awarded in Switzerland [i.e., by a Swiss court] 

beyond those that would be awarded under Swiss law.”  

Of course neither of these elements was even present in the case. 
106

 Marc Blessing, Mandatory Rules of Law versus Party Autonomy in 

International Arbitration,14(4) J. of Int’l Arb. 23, 27 fn.10 (1997). 
107 Charalambos Pamboukis, On Arbitability: The Arbitrator as a Problem 

Solver, in Loukas A. Mistelis & Stavros L. Brekoulakis, Arbitability: 

International & Comparative Perspectives 121, 124-25 (2009)(the arbitrator has 

“no organic forum,” for the “will of the parties” “constitutes its ad hoc arbitral 

forum”). More histrionically:  The arbitrator does indeed have a forum “but, as 

in the novels of Balzac, it's the universe.” See, e.g., Thomas Clay, Le siège de 

l'arbitrage international entre “ordem” et “progresso,” Les Cahiers de 

l'arbitrage, [2008] 2 Gaz. Pal. 20, 22. 
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contracting parties may not be set aside quite as blithely in the 

former case as in the latter.  It does not follow that arbitrators need 

not “be concerned at all with mandatory rules as might be 

applicable at the place of arbitration”:
108

 That would be a step too 

far, given that the notion of the “seat” has retained considerable 

purchase---not least because the choice to arbitrate in a particular 

place corresponds to the presumed will of the parties to submit 

themselves to whatever legal regime happens to govern the arbitral 

process there. But---and this is the critical point---it is only 

relevant because the award is subject to vacatur at the seat under 

the lex arbitri, with profound repercussions elsewhere.  So this is 

the only level at which some supposed “obligation” of an arbitral 

tribunal comes into play; in any given case, then, the only relevant 

question is whether this is a live prospect.  And in the case given, 

that seems exceedingly doubtful.
109

  

                                                           
108

 Blessing, supra n. 106; see also Bernard Hanotiau, L’arbitrabilité, [2002] 

Rec. des Cours 25,72 (“all state laws have the same value for the arbitrator and 

none can claim a privileged status”). 
109

 The complete absence of any connection between Switzerland (on the one 

hand) and either the parties to the dispute, their assets, or the underlying 

transaction (on the other), should alone be fatal to a motion for annulment 

grounded in “Swiss public policy.” It would certainly suggest that the function 

of “public policy” as a safety valve for the protection of “the common good” has 

little purchase in these circumstances, in which vacatur would be “senseless.” 

Gabrielle Kaufmann-Kohler, L’ordre public d’envoi ou la notion d’ordre public 

en matière d’annulation des sentences arbitrales, [1993] RSDIE 273, 275; see 

also Bucher & Bonomi, supra n. 97 at 132, 344 (insistence on some “palpable 

[sensible] effects” in the state where the award is being reviewed is conceptually 

“linked to the national character of ‘public policy”); Gabrielle Kaufmann-

Kohler & Antonio Rigozzi, Arbitrage International: Droit et pratique à la 

lumière de la LDIP 424-27 (2d ed. 2010.  

 That Switzerland happened to be the seat of the arbitration---and so, as 

we know, likely to have been chosen precisely for its lack of any connection to 

the dispute---may free the state from the constraints of the Convention, but need 

hardly heighten the level of its concern. The ILA suggests that whether the 

arbitration was seated locally “is not a consideration which should be taken into 

account” by the reviewing court, the test of international public policy being 

“the same.” See Mayer & Sheppard, supra n. 102 at 257.  One might in fact go 

still further: To appreciate that annulling a local award would have the effect of 

rendering it unenforceable anywhere else (except, of course, in France) should if 

anything counsel exceptional circumspection and reticence before a Swiss court 

exercises this power. (I take it that this is what Professor Kauffmann-Kohler 

means by referring to an “ordre public d’envoi,” supra at 281-82, although I 

confess to not being entirely sure. It’s a good point in any event).  Contra, but 
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A final note is that in this arbitration---where punitive 

damages were claimed merely for a “unilateral and unprovoked 

termination” of the distribution agreement---such an award would 

in any event have been unthinkable under New York substantive 

law:
110

  Why surf in deeper waters, and run the risk of drowning, 

when a simple modest look at the content of the undoubtedly 

applicable law would suffice? 

 

g. Now it seems to be assumed in some civil-law systems that 

a rigid dichotomy between the realms of “private” and 

“criminal” law is in fact an “achievement of modern legal 

culture”---a systematic advance in our understanding over 

the primitive ferocity of Exodus; only the latter, then, can 

be appropriate in circumstances where there exist 

“arguments for punishing or deterring one party, but not for 

a claim of the other.”
111

  So it tends to follow, in a neat 
                                                                                                                                  
with a bluff and unnuanced indifference to anything that  resembles 

consequentialist thinking, is Gerardo Broggini, Le contrôle des sentences 

arbitrales internationals par le juge du siege et par le juge de l’exécution, in 

Convergence and divergence in private international law : liber amicorum Kurt 

Siehr 95, 109 (2010)(wherever the seat, “the role of the Swiss judge, his 

‘officium,’ is always the same”). 

 That leaves, as discussed in the text, only the “hard core” of 

fundamental public policy. Cf.  Boardwalk Regency Corp., supra n. 97:  In 

enforcing a foreign judgment for a gambling debt, the Ontario court there opined 

that the result might just possibly have been different if the judgment had been 

“based upon a contract relating to the corruption of children,” triggering our 

“instinctive moral repugnance.” ¶ 10. A highly sensible synthesis posits a sliding 

scale under which the more universal and deeply felt the policy raised as an 

obstacle to enforcement of the award, the more attenuated should be any 

necessary links with the forum. Bucher & Bonomi, supra n. 97 at 132; see also 

Andrew Barraclough & Jeff Waincymer, Mandatory Rules of Law in 

Intenational Commercial Arbitration, 6 Melbourne J. Int’l L. 205, 238 (2005). 

No prize for guessing on which side of the line a New York award of punitive 

damages would fall.  
110

 See n. 22 supra. 
111

 Koziol, supra n. 96 at 755-56; see also Helmut Koziol, Punitive Damages: 

Admission into the Seventh Legal Heaven or Eternal Damnation?, in Koziol & 

Wilcox, supra n. 101 at 275, 294, 296 (“to punish is the authority only of the 

state” and is “outside private law”).  

 But an argument to precisely the same effect can be found in Martin H. 

Redish & Andrew L. Mathews, Why Punitive Damages are Unconstitutional, 53 

Emory L.J. 1 (2004)(the “doctrine of punitive damages” “subverts” “liberal 

http://tallons.law.utexas.edu/search?/asiehr/asiehr/1%2C1%2C15%2CB/frameset&FF=asiehr+kurt&3%2C%2C15/indexsort=-
http://tallons.law.utexas.edu/search?/asiehr/asiehr/1%2C1%2C15%2CB/frameset&FF=asiehr+kurt&3%2C%2C15/indexsort=-
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deductive chain characteristic of this style of reasoning, 

that punitive damages must be deemed “inconsistent with 

the fundamental principles of private law.”
112

 All this forms 

a neat and logically coherent formal system, at the same 

time “vacuum-bounded,”
113

 highly conceptual, and 

dependent on a priori definition.
114

 

 

But any supposed barrier between the “public” and the 

“private” is one that is increasingly contested, and porous (not a 

particularly recondite observation).  In particular reference to our 

topic:  What regulatory legislation, increasingly swept into 

arbitration, tends to be about, is the harnessing of private self-

interest to serve social goals---such as the policing of negative 

externalities in the form of criminal or anti-competitive conduct. 

The recognition that the state alone may lack the capacity to ensure 

the observance of public norms means that interested private 

parties have to be coopted---with the further corollary that they 

need to be given an incentive to do so.
115

  In this sense at least, in 

the words of the great Leon Green, private law is “public law in 

disguise”
116

; in some contexts the state may as a “regulatory 

                                                                                                                                  
democratic theory” by “empowering private individuals to use private power for 

public purposes; “in any enlightened democratic society, the power to do no 

more than punish is a power that is reserved exclusively to the state”). 
112

 Koziol, supra n. 96 at 753. 
113

 I.e., that posit s “two opposed phenomena where there is no third term, no 

compromise”; see Angela Harris, Rereading Punitive Damages: Beyond the 

Public/Private Distinction, 40 Ala. L. Rev. 1079, 1080 fn. 5 (1989).  
114

 See Koziol, supra n. 111 at 292 (based not only on “aesthetical or 

terminological or systematic reasons” but also “on the substantial realization that 

different remedies have different prerequisites”). 
115

 Cook County, supra n. 14: Under the False Claims Act private 

“whistleblowers” may in a qui tam action “in the name of the Government” sue 

federal contractors who have made a “false or fraudulent claim” for payment to 

the Government, and may share up to 30% of the proceeds as well as recover 

attorneys’ fees and expenses; the Court noted that this may “quicken the self-

interest of some private plaintiff who can spot violations and start litigating to 

compensate the Government, while benefiting himself as well.”  See also 

Shearson/American Express, Inc., supra n. 14 at 240-41 (treble damage suits 

under the antitrust laws and RICO give “private parties an incentive to bring 

civil suits that serve to advance the national interest in a competitive economy” 

or that “would advance society’s fight against organized crime”). 
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 Leon Green, Tort Law Public Law in Disguise, 38 Tex. L. Rev. 1 (1959). 
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device” “commandeer the support of private individuals to enhance 

collective goals.”
117

 

 

It would hardly be surprising if such an instrumental approach 

should gradually begin to seem attractive in a world of overtaxed 

states with growing regulatory agendas.
118

 In any event, to provide 

a private incentive for private prosecution of blameworthy conduct 

is a simple policy choice. The mantra of utilitarianism: “There is 

work to be done, and it ought to be done in the best possible 

way.”
119

 

 

Now concededly, it may be unclear to what extent the 

arbitration process itself should benefit from this 

reconceptualization of punitive damages as a “regulatory device”:  

Here (and this is of course the heart of the now-obsolete New York 

jurisprudence), it is not a state court but a private party that is 

arrogating to itself  the power to “punish.”  So we can expect it to 

be asserted that the private judge will have little incentive to 

consider interests other than those of the parties hiring him, or to 

align his awards with the appropriate social consequences
120

 ---nor 

                                                           
117

 Hanoch Dagan & Avihay Dorfman, The Justice of Private Law,  

http://ssrn.com/abstract=2527970 (April 23, 2015)  at p. 32. 
118

 See Lotte Meurkens, The Punitive Damages Debate in Continental Europe: 

Food for Thought, Maastricht European Private Law Institute, Working Paper 

No. 2014/01 (Jan. 2014) at pp. 30, 35 (suggesting that there appears to be an 

“increased European interest in punitive damages” as part of a new “discovery” 

of the potential uses of tort law as an “instrument” to “complement” or 

“strengthen” law enforcement remedies under both EU and national laws). 
119

 Alon Harel, Public and Private Law, in Markus Dirk Dubber (ed.), Oxford 

Handbook of Criminal Law 1040, 1051 (2015).  

 But cf. Redish & Mathews, supra n. 111: The authors at least concede 

that it may be a subject of “debate” “whether purely pragmatic considerations 

should ever be permitted to overcome fundamental structural values.”  But they 

nevertheless dogmatically conclude that “at some point . . the burdens and 

inconvenience that often accompany adherence to basic structural values simply 

must be incurred, lest our entire political and constitutional structure be rendered 

meaningless.” 
120

 E.g., Horatia Muir-Watt, Ėconomie de la justice et arbitrage international, 

[2008] Rev. de l’arb. 389, 393 (as he would do, by contrast, were his mission---

financed by the state---to consider “the general interest”). Redish & Mathews, 

supra n. 111, go far over any sensible line when they apply precisely the same 

argument to the behavior of private clients and attorneys in ordinary litigation 

(who are “never called upon to assess the public interest in making the initial 

http://ssrn.com/abstract=2527970
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is he likely to assume responsibility for developing, formulating, 

applying, and communicating general “rules of decision.”  

To be balanced against this is the equally predictable point that 

the arbitrator---perhaps indeed “steeped in the practice of a given 

trade,” but in any event free of the “wild card” influence of the 

jury---is likely to be in a better position to decide what behavior 

has “transgressed the limits of acceptable commercial practice,” 

and what sanctions are necessary to deter it.
121

  Above all, that the 

power of the arbitrator ultimately rests on consent must relieve the 

process of many of the concerns associated with “private 

punishment”---no opprobrium of “vigilantism and blood feuds” 

here.
122

 Party preference is the vehicle to which external benefits 

are harnessed, and even if arbitral power is attributed by default, a 

sufficiently savvy draftsman should be capable of reversing the 

process.
123

  

 So in a world where privately negotiated arrangements 

assume a privileged position, and where proponents of the arbitral 

process pursue their progress towards the “anarcho-capitalist 

fantasy” of an autonomous system,
124

 punitive damage awards are 

increasingly unlikely to be seen as implicating any serious “public 

policy” applicable to transnational cases   It may seem something 

of a paradox to argue that freeing the arbitral process from 

intrusive review, in the service of the neo-liberal agenda of 

privatization, is at the same time an appropriate means of enlisting 

arbitrants to advance the greater good by helping to repress anti-

social behavior.  But to suggest the presence of a “paradox” is 
                                                                                                                                  
decision to seek punitive damages”; such a violation of “adjudicatory neutrality” 

renders their “exercise of coercive public power a violation of due process”). 
121

 Willoughby Roofing & Supply Co., Inc. v. Kajima Int’l, Inc., 598 F. Supp. 

353 (N.D. Ala. 1984). Not only specific deterrence, but even the function of 

general deterrence may be served despite the lack of published awards, since 

“both traditional and modern electronic methods of information dissemination 

are likely to bring the news of arbitration awards to other members of the same 

trade or industry,” Drywall Systems, Inc., supra n. 20 at 174 fn. 11. 
122

 Redish & Mathews, supra n. 111.  
123

 This in fact the subject of the discussion in the text at Points ## 3, 5, and 6 

supra. 
124

 See W. Michael Reisman & Brian Richardson, Tribunals and Courts: An 

Interpretation of the Architecture of International Commercial Arbitration, in 

Albert jan van den Berg (ed.), Arbitration: The Next Fifty Years 17 (ICCA 

Congress Series No. 16, 2012). 
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hardly to suggest contradiction or error---on the contrary.   It will 

be noted at least that a familiar concern in recent scholarship---to 

the effect that entrusting mandatory law to arbitrators with final 

effect may, through corporate capture, lead to the 

underenforcement of social norms--- can have little purchase 

indeed in cases involving the enforcement of US punitive damage 

awards;
125

 indeed any punitive damage award can only serve to 

redress what might otherwise be the underdeterrence of 

wrongdoing that tends to accompany an exclusively remedial 

model of compensation.
126

 

 
.          
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 Cf.  Paul Carrington & Paul Haagen, Contract and Jurisdiction, 1996 Sup. 

Ct. Rev. 331, 375-76 (“because American law relies so heavily on enforcement 

by private actions,” “generous, unquestioning enforcement of arbitration 

clauses” may result in “strip[ping] weaker parties . . . of the protections afforded 

by privately enforced national laws”); see also Stipanowich, supra n. 8 at 20 

(“real concern” “whether private fora populated by commercial persons (and in 

some cases sponsored by commercial interests)” may be “overly protective of 

business interests” and may “dilute the protections otherwise available in public 

tribunals”);  Pierre Mayer, L’étendu du contrôle, par le juge étatique, de la 

conformité des sentences arbitrales aux lois de police, Liber Amicorum Hélène 

Gaudemet-Tallon 459, 467 (2008)(judicial control is “indispensable” and must 

have a “preventative effect,” or else the result may be “an evasion 

[détournement] of mandatory law by resort to arbitration”). 
126

 Nor is any concern that injurious conduct may be “overdeterred” likely to be 

persuasive, at least where  the actual injury seems “difficult to quantify” and 

where, as is true almost by definition, the defendant’s conduct was of “no 

redeeming social value”; see Kemezy, supra n. 15 at 34.  
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