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This dissertation examines how “children” emerged as a discrete social group 

through the codification of penal law in Argentina, and the prosecution of sexual 

deviance in the criminal courts of Buenos Aires. Between 1853 and 1912, as lawmakers 

drafted, and redrafted, a national penal code, they fundamentally altered the meaning of 

illicit sexuality from colonial legal antecedents. Spanish laws had punished the acts of 

rape, deflowering, incest, and sodomy because they defiled female chastity or offended 

God. The national penal code censured these actions when committed with individuals 

younger than a certain age. This redefinition of criminal sexuality institutionalized the 

notion of childhood “innocence,” and extended protection to youth until the age of 

sixteen. 

An analysis of 230 criminal court cases reveals how, as a result of these legal 

changes, age became the deciding factor in the prosecution of sexual crimes, and judicial 

authorities began to consider, and treat, lower-class girls and boys as “children.” This 

shift in perspective caused magistrates to extend state protection to poor youth who, due 
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to elite assumptions of appropriate behavior and sexuality, had been previously excluded. 

Despite new visions of childhood, however, the perpetuation of cultural and ideological 

biases among judicial authoritis ensured that some individuals continued to exist outside 

the realm of official preservation. 

This work demonstrates how social boundaries were redrawn in the modern 

period, and argues for the central importance of the law in the process of state formation 

in Latin America. In doing so, it provides important contributions to literature on crime, 

childhood, and sexuality. The creation of a protected social group characterized by age 

reconfigured traditional associations that had been drawn along gender and class lines. 

Illuminating this process provides an alternative vision of the liberal state. The hesitancy 

of the judiciary to intervene in the sexual lives of lower-class families recasts the 

dominant historiographical view of governments eager to intrude into the private sphere. 

Additionally, the protection of poor children in the courts reveals how turn-of-the-century 

elites not only criminalized poor youth but also began to protect them prior to the 

emergence of the welfare state. 
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Introduction 

 

 

 

Testifying before a court in Buenos Aires in December of 1863, sixteen-year-old 

Carlos Goroy claimed that his victim, nine-year-old Máxima Castro, had instigated their 

sexual affair. “When he laid down in bed,” Goroy explained, “[she] came over to him and 

started to fondle him.  [She] excited him in such a way that he could not help trying to 

have sex with [her].” However, the Uruguayan immigrant claimed he did not follow 

through. “Even when she volunteered, since it was not the first time, [he] changed his 

mind, and before consummating the act, got out of the bed and went home.”1 In contrast 

to Goroy’s casting of Máxima as initiator and himself as abstainer, the mother of the 

young girl told the police that Goroy had indeed carried out the act, and deflowered her. 

After Castro lodged her accusation, the police immediately arrested the sixteen-

year-old, interviewed witnesses, and ordered a medical examination of the girl. The exam 

confirmed her mother’s report. Her genitals were inflamed, she was hemorrhaging from 

the vagina, and suffering from acute pain. The complete, recent destruction of her hymen 

led the doctor to conclude there was a “reasonable presumption” that Máxima had been 

deflowered. For six months Carlos Goroy waited in prison while his trial dragged on. In 

the end, Judge Manuel Langenheim convicted him of deflowering the nine-year-old. 

                                                 
1 Archivo Histórico de la Provincia de Buenos Aires (henceforth, AHPBA), Legajo 227, Expediente 2 

(henceforth 227-2), criminal contra Carlos Goroy por estupro en la joven Máxima García, 1863.  
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The age and moral status of Máxima Castro were the central concerns during 

Goroy’s trial. Judge Langenheim mused over how to assess the “deflowering” (estupro) 

of a nine-year-old girl. He first procured her baptismal record from the parish where she 

was born in order to establish her age. It confirmed she was nine. However, the court also 

considered her moral character. Her mother was a prostitute, who, the police reported, did 

not “cease even one night to go about the brothels.” This unsavory profession, and her 

habit of leaving her daughter alone at night, put the girl’s morality in question. As a result 

of Juana Castro’s immoral lifestyle as well as the conclusions of the medical exam, the 

prosecutor (fiscal) concluded that the sexual interaction had not been violent and he 

recommended dismissing the charges against the defendant.  

In contrast to the opinion of the DA, Judge Langenheim found Goroy guilty. The 

medical report, sixteenth-century jurisprudence, and the age of the defendant all factored 

into his decision. For Langenheim, the findings of the medical examination, which 

indicated Máxima had been deflowered, proved that Goroy had lied about leaving that 

night. His deceit betrayed his guilt. In deciding what crime Goroy had committed, 

Langenheim referenced sixteenth-century jurists, Próspero Farinacci and Antonio Gómez, 

who had ruled that the deflowering of a pre-pubescent girl, defined as those younger than 

twelve, was violent unless proven otherwise. The age of his victim defined Goroy’s 

actions. Finally, in deciding his punishment, Langenheim considered the age of the boy. 

Since he was sixteen, the judge lowered his sentence, punishing him, retroactively, with 

the six months he had already spent in prison while his trial dragged on.  
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This description of the sexual encounter between nine-year-old Máxima Castro 

and sixteen-year-old Carlos Goroy raises questions about the meanings of sexual crimes, 

mid-nineteenth century law and judicial practice, and the impact of age in the prosecution 

of sexual deviance in Buenos Aires. Why did Juana Castro’s profession matter in how the 

court assessed her daughter? What was the significance of “deflowering,” and how did it 

relate to the moral character and age of the victim? Why did the judge refer to sixteenth-

century jurisprudence in the middle of the nineteenth century? Why did the police arrest 

Carlos Goroy immediately following the report against him, for him to spend six months 

in prison before his conviction? What laws determined how the judge assessed both the 

crime Goroy committed and what his sentence should be?  

The answers to these questions lie in the linkages between important state 

processes occurring in Argentina in the second half of the ninetenth and early twentieth 

centuries: the reconceptualization of illicit sexuality in criminal law, the prosecution of 

sexual deviance in Buenos Aires, and their relationships with age. This dissertation, thus, 

necessarily explores the contours of sexual crimes in republican law alongside the 

articulation of the “modern” category of childhood. Historian Bianca Premo identified 

some of these “hallmarks of modern childhood” as “romantic notions of innocence, 

practices involving segregating children from adults and protecting them from work, and 

the replacement of charity with welfare...”2  

                                                 
2 Bianca Premo, “How Latin America’s History of Childhood Came of Age,” The Journal of the History of 

Childhood and Youth 1, no. 1 (Winter, 2008): 64.  
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There is an important variable, however, that Premo did not mention, the 

significance of which historians have largely overlooked: the social and legal prohibition 

of sexual contact with the young. Modern laws define illicit sexuality by the age of the 

victim: they prohibit sexual relations with persons under a certain age.3 In contrast, 

medieval, early modern, and colonial codes punished sexual behaviors based upon the 

moral status of the victim, or the perceived “sinfulness” of the act.  

Tracing how criminal law came to protect the young, and how judicial authorities 

assessed and treated both victims and young perpetrators reveals an important shift in 

mentality and practice. This dissertation explores how the redefinition of sexual crimes 

by age created the all-encompassing category of “youth,” which provided legal defense to 

all those younger than fifteen, regardless of their sex or socioeconomic status. This 

formulation, however, did not necessarily guarantee protection in the courts. Between 

1853 and 1912, judicial authorities began to regard a greater number of individuals as 

“children” and to defend them as such. At the same time, the perpetuation of colonial 

cultural assumptions of the nature of illicit sexuality, the existence and use of disparate 

and multiple laws, and elite biases concerning age, gender and appropriate behavior 

ensured that certain groups perpetually existed outside of legal and judicial safeguards.  

The redefinition of the relationship between sexuality, age and criminality also 

had broader implications for changing understandings of morality in the modern period. 

In his foundational book on the history of childhood, historian Philip Aries commented, 

                                                 
3 See footnote 43 and chapter 2. 
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“One of the unwritten laws of contemporary morality, the strictest and best respected of 

all, requires adults to avoid any reference, above all any humorous reference, to sexual 

matter in the presence of children.”4 In many western countries today, morality, or the 

understanding of what is right and what is wrong in a given society, prohibits sexual 

interactions of any sort with children, even the making of lewd jokes.  

The law follows suite. In defining what transgresses moral lines, and how such 

actions should be punished, it reprimands sexual physical contact with those under a 

certain age.5 This work investigates the changing relationship between such moral ideals 

and appropriate sexual conduct at a pivotal moment in Argentine history: when the state 

defined proper and illicit sexual behavior in the first national penal laws. In doing so, it 

demonstrates how moral codes changed alongside ideas of childhood in turn-of-the-

century Buenos Aires. This study, then, illuminates the emergence of modern codes of 

morality.  

Criminal Codification, Childhood and Class  

 

The process by which the law came to protect youth occurred over a sixty-year 

period, during the codification of criminal law in Argentina. After emerging from 

                                                 
4 Philippe Ariès, Centuries of Childhood: A Social History of Family Life, trans. Robert Baldick (New 

York: Vintage Books, 1962), 100. 

 
5 Philosopher Robert Hinde posits that law and morality have a common source, and that they are both 

concerned with the social order. While the strong sometimes impose laws in order to maintain the status 

quo, laws also often reflect the contours of the moral code. Robert Hinde, “Law and the Sources of 

Morality,” Philosophical Transactions: Biological Sciences 359, no. 1451, Law and the Brain (Nov. 29, 

2004): 1686. For a discussion of the practical implementation of these two visions of the law see Richard 

Slatta,“Rural Criminality and Social Conflict in Nineteenth-Century Buenos Aires Province,” The Hispanic 

American Historical Review 60, no. 3 (Aug., 1980): 450-472.  
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decades of civil war, in the 1850s and 1860s liberal elites began to construct the legal 

foundations of the newly unified country.6 The creation of a criminal code was central to 

this process. Lawmakers sought to establish a singular, comprehensive law that would do 

away with the disparate pieces of legislation accumulated since colonial times.7  

The lament of recently graduated law student, Manuel Quintana, in 1859, captures 

this elite preoccupation in the middle of the nineteenth century. “Absolutely inapplicable 

in their majority, our penal laws often sanction barbarous punishments, ridiculous and 

almost immoral, that…cause the administration of criminal justice to unfold in our sight 

as a scene faithful only to arbitrariness and uncertainty.”8 Quintana voiced the perceived 

                                                 
6 Throughout Latin America during the nineteenth century, liberals and conservatives battled over their 

vision of state and society. Conservatives sought to maintain the status quo from the colonial period: power 

structures based on patron-client relationships, social and racial hierarchies, and the large influence of the 

Catholic Church. Liberals, in contrast, wanted to remake Latin American nations in the image of northern 

European countries like France and England. They theoretically adhered to principles of Republicanism, 

touting ideals of liberty, equality, and individual rights, while simultaneously attempting to restrict the 

influence and participation of the mixed-race masses. In Argentina, the defeat of Juan Manuel de Rosas in 

1853 and the ultimate victory of liberals (unitarios) in Buenos Aires in 1862 signaled the end of the rule of 

conservative caudillos (federales) from the interior provinces. It was the elites in Buenos Aires who would 

undertake the formation of the modern Argentine state, and oversee the codification of law. For an 

extended discussion of these men and their ideology see Nicolas Shumway, The Invention of Argentina 

(Berkeley: The University of California Press, 1991). 

 
7 Castilian law and jurisprudence, founded on medieval codes, formed the foundation of the colonial legal 

enterprise. In addition to treatise such as the Recopilación de las leyes de Castilla and the Siete Partidas, 

royal pragmatics, public notices (cédulas), and decrees issued from Spain throughout the colonial period 

combined with local customary laws. This was further complicated by emergency regulations (fueros) and 

edicts (bandos) passed during a short period of liberal rule after Independence, intended to exert control 

over the region in chaos. See Osvaldo Barreneche, Crime and the Administration of Justice in Buenos 

Aires, 1785-1853 (Lincoln: The University of Nebraska, 2006), 15-27; and Gisela Sedeillán, “El menor 

ante la codificación del Derecho Penal y su tránsito por la justicia criminal en la campaña bonaerense a 

fines del siglo XIX,” in Las infancias en la historia argentina: Intersecciones entre prácticas, discursos e 

instituciones (1890-1960), comps. Lucía Lionetti y Daniel Míguez (Rosario, Argentina: Prohistoria 

ediciones, 2010), 98-103. 

 
8 Manuel Quintana, “Necesidad de un nuevo código criminal,” El Foro, Revista de Legislación y 

Jurisprudencia (Buenos Aires: 1859), 254, in Abelardo Levaggi, Historia del derecho penal argentino 

(Buenos Aires: Editorial Emilio Perrot, 1978), 182. 
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need, commonly held among his liberal counterparts, to improve the state of justice in 

Argentina.  

The process finally began in 1860. President Bartolomé Mitre assigned the task of 

drafting a national penal code to legal professor and statesman, Carlos Tejedor.9 Eight 

years later, Tejedor submitted his proposal to congress. In their desperation for “modern” 

republican law, authorities began to reference Tejedor’s code soon after its receipt in 

1868. Due to delays in the revision of the code in the national assembly (camara de 

diputados), a decade later the congress of the province of Buenos Aires adopted it as 

interim legislation.10 Argentine lawyer and legal historian, Abelardo Levaggi, commented 

that Tejedor’s notes were the source of authentic interpretation by the courts for many 

years.11 Yet, there is a marked lack of studies of how the tribunals functioned during that 

time. This dearth has resulted in an underappreciation of the importance of this interim 

legislation, and the influence it had on the criminal justice system.  

                                                 
9 Carlos Tejedor was an active political and legal figure. He was a member of Asociación de Mayo, director 

of the public library, and a legislator. He wrote manuals for justices of the peace in the countryside, and in 

1857 he became the head of the Department of Criminal and Mercantile Law at the University of Buenos 

Aires. For more on Tejedor see Levaggi, Historia del derecho penal, 184; and Vicente Osvaldo Cutolo, 

Nuevo Diccionario Biográfico Argentino (1750-1930), volume 7, “Sc-Z” (Buenos Aires: Editorial Elche, 

1985), 290-93. For more on the theoretical foundations of Tejedor’s code see Thomas Duve, “¿Del 

Absolutismo Ilustrado al Liberalismo Reformista? La recepción del Código Penal Bávaro de 1813 de Paul 

J.A. Feuerbach en Argentina y el debate sobre la reforma del derecho penal hasta 1921,” Revista de 

Historia del Derecho 27 (1999): 125-152; and Alberto David Leiva, “La enseñanza penal de Carlos 

Tejedor,” Revista de Historia del Derecho, no. 26 (1998): 195-209. 

 
10 Law #1140, to go into effect January 1, 1878. See Federico Ketzelman and Rodolfo F. de Souza, comps., 

Colección completa de leyes del estado y provincia de Buenos Aires desde 1854 a 1929, vol. 5 (Buenos 

Aires: M. Boucau y Cia, 1932), 416-457. 

 
11 Levaggi, Historia del derecho penal, 186. 
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In 1887, the national congress finally ratified Tejedor’s plan, with minor changes, 

as the first national code. The immediate criticism it received, however, ensured that the 

process of codifying law continued. This resulted from ideological changes among the 

governing elite in Buenos Aires. At the end of the 1880s, Positivism was becoming the 

reigning ideology in the city. Inspired by the new ideas emanating from France and Italy, 

positivists critiqued the code for basing punishment on outdated and erroneous ideas 

regarding the causes of crime, the nature of criminals, and the reasons for punishment. 

Given new international trends in law and criminology, the Argentine congress created a 

commission to draft another version. A proposal submitted to congress in 1891, and 

adopted in 1903, reformed the first national law. Through the so-called “reform law” of 

1903, elites integrated new ideas of positivist criminology into the extant legal paradigm. 

What were these concepts and what ideology did they replace? 

In the 1860s, Carlos Tejedor had drafted his code upon the ideas of the Classical 

School of criminology. Founded on the concepts of rationalism and free will, this school 

of thought emerged in the eighteenth century from the Enlightenment. At the base of this 

theory was the assumption that there exists, independent of the juridical order, a set of 

universal, natural rights of man. Adherents to the classical school viewed crime as the 

result of a rational choice and punishment as a way to teach man to see the tyranny of his 

own passion. They also advocated that punishments needed to be in direct proportion to 

crimes.12 Tejedor’s adherence to the principles of the Classical School ensured they 

                                                 
12 For many classical thinkers, this proportionality excluded the possibility of the death penalty. For a more 

complete discussion of liberalism in nineteenth-century Argentina see Shumway, The Invention of 
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became law in 1887. Around that same time, however, others, inspired by the Positivist 

School of criminology, rejected the premise of free will and sought to reformulate the 

foundations of Argentine criminal law.  

This new school of thought had emerged out of the nineteenth-century 

development of the sciences of man—anthropology, psychology, medicine, and 

sociology. Largely influenced by the philosophy of Augusto Comte, and based upon the 

“scientific” studies of Italian criminologist Cesare Lombroso, Positivism exalted the 

investigation of the physical world by means of scientific observation and 

experimentation. It sought to “rationalize” criminology and jurisprudence, and to dissect 

the motivations and sources behind illicit behavior. 

Positivists viewed crime as the result of a complex set of physiological, 

environmental and social factors that predisposed certain people to antisocial behavior. 

As a result, they focused on the criminal. They stressed the need to study a delinquent’s 

innate and socially influenced susceptibility to crime, as well as to individualize and 

adapt punishment to his personality. Positivism justified the state’s repression of crime 

through the need, and indeed the right, of society to defend itself against dangerous 

internal elements. The most effective way to do so was to prevent men from committing 

illicit actions in the first place. Positivists believed this possible through the elimination 

of the causes of dangerous behavior, and the reformation of criminals through work and 

                                                                                                                                                 
Argentina. On the Classical School of criminology see Levaggi, Historia del derecho penal, 94-9; and 

chapter 2 in Barreneche, Crime and Administration of Justice. 
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instruction inside of penitentiaries.13 By the 1880s, these new ideas had displaced the old, 

and positivists sought to reformulate the Argentine criminological paradigm. 

Both the influence of Positivist criminology and the drafting of a penal code in 

Argentina took place within a larger context of codification occurring throughout the 

west in the late nineteenth and early twentieth centuries. The commission appointed to 

review Carlos Tejedor’s project commented, upon the submission of their revisions in 

1881, 

…when [Tejedor] finished this work, a general movement of codification started 

in the world, which continues still, especially in penal material. In Denmark, 

Belgium, Germany, Portugal, Spain, the United States, Louisiana, Chile, Italy, 

Austria, Holland, Mexico, and Venezuela, they have recently boldly undertaken 

the task of codification...14 

 

These new codes resulted from the rising popularity and influence of Positivist 

criminological science, which replaced the ideology of the classical school in the late 

nineteenth century.15  

                                                 
13 For more on positivist criminology in the process of penal codification see chapter 15 in Levaggi, 

Historia del derecho penal; Oscar Terán, Positivismo y nación en la Argentina (Buenos Aires: Puntosur, 

1987); and Julia Rodriguez, Civilizing Argentina: Science, Medicine and the Modern State (Chapel Hill: 

University of North Carolina Press, 2006), 202-207. For a discussion of the influence of positivism on 

broader reform movements in turn-of-the-century Buenos Aires see Eduardo Zimmerman, Los liberales 

reformistas. La cuestión social en la Argentina, 1890-1916 (Buenos Aires: Editorial Sudamericana, 1995). 

 
14 Sisto Villegas, Andrés Ugarriza, and Juan Agustin Garcia, Proyecto de Código Penal presentado al 

poder ejecutivo nacional por la comisión nombrada para examinar el proycto redactado por el Dr. D. 

Carlos Tejedor (Buenos Aires: Imprenta de El Nacional, 1881), vii-viii. 

 
15 The drafters of the 1881 project commented: “The illustrious author of the old project took into account, 

in his redaction, all of the most respected antecedents in the science of law in the era in which he prepared 

his work. These were principally the codes from the first half of the century, which were sanctioned in 

France, in Bavaria, in Brazil, in Vaud [Switzerland], in Bolivia, in Austria, in Spain, the Code of Sardo 

[Italy] from 1859 and that of Peru from 1869. The author of the project under revision advanced the 

doctrines and principes that were contained in these laws.”  
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During this time, lawmakers were not only redefining the sources of criminality 

and the role of the state in controlling deviance, but they were also redefining licit and 

illicit sexuality. This process occurred through the passage of “age of consent” legislation 

in England (and, by extension, the British Empire) and the United States.16 Elites in these 

countries began to extend legal protection to female children by defining appropriate, 

moral conduct according to consideration of the age of the victim. In new legislation age 

was the principal determinant of those sexual interactions defined as illegal. By linking 

what was occurring in Buenos Aires with broader contexts of criminal codification, the 

protection of youth, and the redefinition of crime, this research contributes to an 

understanding of the reordering of societies in the twentieth century.  

While these trends in shifting ideology and practice occurred nationally and 

internationally between 1853 and 1912, the urban setting of Buenos Aires also radically 

changed. In the 1850s, the port was still a colonial backwater, a “pedestrian city, oriented 

                                                 
16 See Stephen Robertson, Crimes Against Children: Sexual Violence and Legal Culture in New York City, 

1880-1960 (Chapel Hill: The University of North Carolina Press, 2005); Tanika Sarkar, “Rhetoric against 

Age of Consent: Resisting Colonial Reason and Death of a Child-Wife,” Economic and Political Weekly 

28, no. 36 (Sept. 4, 1993): 1869-1878; Sarkar, “A Prehistory of Rights: The Age of Consent Debate in 

Colonial Bengal,” Feminist Studies 26, no. 3 Points of Departure: India and the South Asian Diaspora 

(Autumn, 2000): 601-622; and Philippa Levine, “Sovereignty and Sexuality: Transnational Perspectives on 

Colonial Age of Consent Legislation,” in Beyond Sovereignty: Britain, Empire and Transnationalism, c. 

1880-1950, eds. Devin Grant, Philippa Levine and Frank Trentmann (New York: Palgrave, 2007), 16-33. 

This may have been happening in other countries, but there is a dearth of historical studies. In the 

introduction to the compilation they edited in 1991, on comparative and historical childhood, Joseph Hawes 

and Ray Hiner commented, “we know of no major culture in which some children were not abused (only 

the incidence of abuse is in question, not its existence).” See Joseph Hawes and Ray Hiner, “Standing on 

Common Ground: Reflections on the History of Children and Childhood,” in Children in Historical and 

Comparative Perspective: An International handbook and Research Guide, eds. Hawes and Hiner (New 

York: Greenwood Press, 1991), 6. Since they wrote those words nearly twenty-five years ago, surprisingly 

little has been done in the historical field on abuse, although studies proliferate in sociology, anthropology 

and psychology.  
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around a central plaza” with a radius of just over a mile.17 Elites, composed of the 

traditional landed oligarchy, sought to keep order within a population of fewer than 

180,000 people. By the first decade of the twentieth century, the city transformed from 

what historian James Scobie called a gran aldea, or a large village, into a burgeoning 

metropolis that rivaled cities in the United States and Western Europe in its wealth and 

extravagance. 

By 1912 Buenos Aires was bursting at the seams. An open-door immigration 

policy, adopted in 1876, had been both a triumph and a failure. Giving almost 

unrestricted access to Europeans had accomplished the goal of attracting many to 

Argentina. These poured into the capital city looking to fulfill the American dream (hacer 

la América), and provided a seemingly endless supply of able bodies to fill agricultural 

jobs. The result was a nearly seven-fold increase in the urban population. By the start of 

World War I, there were nearly 1,600,000 people in Buenos Aires, and foreigners 

constituted 46 percent of the workforce.18  

                                                 
17 James Scobie, Buenos Aires: Plaza to Suburb, 1870-1910 (New York: Oxford University Press, 1974), 

41.  

 
18 Between 1861 and 1870 approximately 160.000 European immigrants entered Argentina. Between 1871 

and 1880: 260.885; and between 1881 and 1890: 841.122. The majority were Italians and Spanish. See 

María Cristina Inés Diez, “La génesis del matrimonio civil [en línea],” Prudentia Iuris, 70: 115-143. See 

also Carl Solberg, “Mass Migrations in Argentina, 1870-1970,” in Human Migration: Patterns and 

Policies, eds. William McNeill and Ruth Adams (Bloomington, Indiana: University of Indiana Press, 

1978), 146-170; Ricardo Salvatore, “Criminology, Prison Reform, and the Buenos Aires Working Class,” 

The Journal of Interdisciplinary History 23, no. 2 (Autumn, 1992), 281; Samuel Baily, Immigrants in the 

Lands of Promise: Italians in Buenos Aires and New York City, 1870-1914 (Ithaca: Cornell University 

Press, 1999); and Jose Moya, Cousins and Strangers: Spanish Immigrants in Buenos Aires, 1850-1930 

(Berkeley: University of California Press, 1998).  
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Although elites had successfully attracted Europeans, their ambition of 

“whitening” and “Europeanizing” the country backfired. They had hoped to entice those 

from the North, while most immigrants who arrived in the city came from Spain and 

Italy. Additionally, the nature of the economic system, driven by the production and 

export of commodities, created a highly mobile, often unemployed, and largely male 

populace. With these new urban hordes came increased levels of crime, prostitution, 

alcoholism, child abandonment, and political upheaval. A new generation of elite liberal 

reformers regarded these phenomena as the physical manifestation of the negative 

repercussions of “modernization,” which threatened the very foundations of the social 

and moral order. They blamed all of the ills that plagued the city on newly arrived 

immigrants.19  

While concerned elites indicted the “criminal” immigrant classes for the decline 

of society, these newcomers left their historical mark on the city in a different way. The 

                                                 
19 In his study of crime in Buenos Aires between 1887 and 1912, Miguel Lancelotti made the link clear: 

“There exists the insuperable fact that in our capital criminality has increased in extraordinary proportions 

for the last twenty-five years, and that foreigners have contributed to this increase. It is the clearest sign that 

immigration, while bringing productive activities for our progress, also incorporates pernicious elements in 

the social order.” Lancelotti, La criminalidad en Buenos Aires, al margen de la estadística (1887-1912) 

(Buenos Aires: Librería Jurídica, 1914), 46. Elites often stereotyped Italians, who were the largest group of 

immigrants to come to Buenos Aires, as the source of immorality and crime. Or example, law school 

graduate, Pedro Melendez, commented that the French and Italian immigrants tended to fall into crime 

unlike “the pure creole, that is to say the Argentine, vain and jealous of his honor” who cared more about 

protecting their homes and children from contact with bad examples. See Pedro Melendez, Breve estudio 

sobre menores delincuentes y escuela correccional (Buenos Aires: Imprenta T. Nettekoven e Hijo, 1900), 

19. Historian Pablo Ben also noted the common association of Italians with gambling, theft, robbery, same-

sex sexuality and prostitution. See Pablo Ben, “Male Sexuality, the Popular Classes and the State: Buenos 

Aires, 1880-1955,” vol. 1. (PhD diss., University of Chicago, 2009). Interestingly, Miguel Lancelotti 

refuted the widespread stereotype: “The Italians, who, among us, have the worst reputation, are not, it 

seems, the worst, since for every 10,000 there are only 41 criminals. It remains, therefore, demonstrated, 

that the noted disproportion is not real but only feigned, and that only by error have we forged legends 

around this foreign element, above all Italians.” Lancelotti, La criminalidad, 44. 
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criminal court record is full of immigrants – as plaintiffs, victims, and perpetrators.20 The 

newly arrived participated in the extant legal culture, in which it was the poor who 

primarily used the courts of Buenos Aires. In her study on women and crime at the end of 

the eighteenth century, historian Susan Socolow noted that it was the lower classes who 

almost exclusively sought recourse with the state, given that elites feared that such 

reporting to the authorities would stain their honor.21 The same trend continued through 

the nineteenth century.  

A glance at the occupations of defendants from criminal cases illustrates the 

socioeconomic status of most people who confronted the courts between 1853 and 

1912.22 Over one third were unskilled laborers, servants, sailors, soldiers, and those 

involved in other menial tasks. Another third filled semi-skilled occupations like 

apprentices, streetcar operators, peddlers, milkmen, and deliverymen, which required 

                                                 
20 See table 1 in appendix. Of the 233 cases sampled for this study the defendants in over half were 

immigrants. This does not count the children of immigrants who may have been identified as Argentines. It 

is highly likely that these newcomers arrived in Argentina with their own “legal culture.” As historians 

Ricardo Salvatore and Carlos Aguirre have noted, it is essential that historians consider the “plurality of 

legal cultures” as a component of the relationship of a given population with, and attitudes towards, the 

law. See Salvatore and Aguirre, “Introduction: Writing the History of Law, Crime and Punishment in Latin 

America,” in Crime and Punishment in Latin America: Law and Society Since Late Colonial Times, eds. 

Carlos Aguirre, Gilbert Joseph, and Ricardo Salvatore (Durham: Duke University Press, 2001), 14. 

Although the explication of the details of immigrant ideas lies outside of the scope of this study, their 

culturally and socially informed understandings of justice, the role of the courts in the lives of the people, 

and how and to what extent these notions affected their recourse to the courts in Buenos Aires demands 

more investigation. 

 
21 Susan Socolow, “Woman and Crime: Buenos Aires 1757-97,” Journal of Latin American Studies 12, no. 

1 (May, 1980): 52. Osvaldo Barreneche noted that during the colonial period, people in Buenos Aires used 

the courts differently than in other places, like Mexico City. He claims their widespread use reinforced 

consensual patterns of urban life. Barreneche, Crime and the Administration of Justice, 35. 

 
22 See table 2 in appendix. The courts more consistently recorded the personal data of defendants than they 

did plaintiffs, or those who reported crimes to the authorities. Therefore, statistics on defendants are the 

most reliable.  
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little training and few tools. These groups belonged to the lowest echelons of society. 

Because most abused children knew their attackers, or lived or worked in the same homes 

and professions, they hailed from the same social milieu. Poor children, then, most often 

appear in the historical record as victims of sexual assault. 

Although abuse was certainly not a class-specific phenomenon, socioeconomic 

status affected children’s exposure to attack. The experiences of childhood in Latin 

America differ by, and are inseparable from class. Historian Ann Blum, for example, 

differentiated between elite, “protected” childhood and the “working” childhood of the 

poor.23 In late-nineteenth century Buenos Aires, the experiences of middle and upper 

class children included continuous schooling, living in nuclear families, the regular use of 

toys bought in stores, and leisure time spent engaging in activities at home. In contrast, 

the realities of life for the poor included a lack of education, early exit from the nuclear 

family and entry into labor market, and frequent encounters with the state.24  

The realities of lower-class life put poor children at greater risk of victimization. 

They most often lived in boarding houses or tenements with non-nuclear family 

members, and they spent much of the day on the streets, exposed to strangers. There were 

both age and gendered trends as to how these realities affected youth. Many abuse cases 

                                                 
23 Ann Blum, Domestic Economies: Family, Work and Welfare in Mexico City, 1884-1943 (Lincoln: 

University of Nebraska Press, 2009), xx. This premise is central to the work of Nara Milanich on filiation 

and class in turn-of-the-century Chile. See Milanich, Children of Fate: Childhood, Class, and the State in 

Chile, 1850-1930 (Durham: Duke University Press, 2009). Hugh Cunningham (“Histories of Childhood,” 

The American Historical Review 103, no. 4 (Oct., 1997): 1208); and Peter Stearns (“Challenges in the 

History of Childhood,” The Journal of the History of Childhood and Youth 1 (Winter, 2008), 37), stressed 

the same phenomenon in other parts of the world.  

 
24 Eduardo Ciafardo, Los niños en la ciudad de Buenos Aires (1890/1910) (Buenos Aires: Centro Editor de 

América Latina, 1999), 9. 
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of young girls occurred in shared housing perpetrated by a neighbor or someone known 

to the victim. In contrast, the sexual encounters of boys happened in the streets, and many 

times with a stranger. Additionally, very young children of both sexes were more likely 

to be abused at home, while older adolescents often fell victim to sexual assaults or had 

sexual encounters in public places. 

 Although children from higher socio-economic backgrounds undoubtedly 

suffered from sexual victimization, their more cloistered lives most likely offered some 

protection. At the least, trends in court use in the city ensured that their experiences did 

not typically make it into the historical record. The following pages, then, feature 

children from the lowest echelons of society, and highlight the dangers that the realities 

of their lives posed to their physical wellbeing. 

Given the disparity between the lowly position of most plaintiffs and defendants 

and the elite status of judges and lawyers, questions of class dynamics are central to this 

investigation.25 The extreme Eurocentrism of governing Argentine liberals caused them 

to condemn the “barbarism” and “degeneration” of the mixed-race rural inhabitants, as 

well as the large urban immigrant population. 26 Yet it is notable, if surprising, that 

                                                 
25 The most recent work in Latin America has sought to understand childhood through what Nara Milanich 

(Children of Fate) and Ann Blum (Domestic Economies) assert are two experiences central to the history of 

the region: class and state formation.  

 
26 Elite distrust of the masses is common trope in literature on Argentina. The so-called “Generation of 

[18]’37” expressed this sentiment through the language of civilization versus barbarism. Domingo Faustino 

Sarmiento, the archetypal spokesman for nineteenth-century liberalism, popularized the civilization-

barbarism dichotomy in his book, Facundo, o civilización o barbarie. In his depiction, the city, as a 

microcosm of European culture and civility, represented the advance of civilization, while the countryside 

and its mixed-race inhabitants represented the backward barbarousness of Latin America’s colonial past. A 

contemporary of Sarmiento, Esteban Echeverría, commented, in language common to their generation, that 

Federalism was a system “supported by the popular masses and the genuine expression of their semi-
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derisive language towards the poor rarely entered the judicial lexicon. On only a few 

occasions did lawyers and judges make class-based comments.27 The marked lack of 

stereotypes in trial manuscripts suggests that if such preconceptions impacted the 

decisions of magistrates, they did not do so directly, or openly.28 

While issues of class remain pivotal, race and ethnicity rarely appear in the 

following pages. This is due in part to the racial composition of the city. Argentina did 

not have visible mixed-raced, native or black populations like other parts of Latin 

America. Unlike Peru and Mexico, there had never been a large pre-Hispanic civilization 

in the region, and the Argentine government had destroyed the remaining independent 

tribes in Patagonia in the 1870s. Additionally, although during the colonial period Buenos 

Aires acted as a gateway for the illegal exchange of silver from Potosí for slaves from 

Brazil, comparatively few enslaved Africans remained in the port. The native, African 

                                                                                                                                                 
barbarous instincts.” Echeverría, Dogma Socialista, 83, in Shumway, The Invention of Argentina, 132. This 

censure continued through turn of century, when the medicalized language of degeneration replaced the 

civilization and barbarism trope.  

 
27 On four occasions the prosecutor questioned the character (calidad) of the people who came before the 

courts. Although these cases demonstrates that class difference was ever present in the courts, the very few 

times such commentary appears, and the failure of judges to replicate the concerns of the fiscal, suggest 

such bias did not impact how they dispensed justice. See AGN, 1ra entrega, L-3 Criminal contra Antonio 

Lopes de Oliveira por estupro, 1873; AGN, 2nda entrega, D-12 Dimare don Roque denunciando un delito 

de sodomía ejercido en su hijo Luis Dimare, 1882 AGN, 2nda entrega, D-19 David Eugenio por estupro, 

1886; and AGN, 2nda entrega, M-145 Monasterio Pedro por estupro, 1905. 

 
28 When such commentary did appear, it was often in the arguments of defense attorneys, not state 

representatives. On one occasion, for example, a defender argued the innocence of his client based upon his 

poverty. The lawyer claimed that the man, whose daughter had accused him of incest, had not necessarily 

done anything inappropriate because he and his daughter shared a room out of necessity (See AGN, 2nda 

entrega, M-12 Maure Francisco por incesto, 1877). Another defender sought to discredit an accusation of 

sodomy against his client on the grounds that because their poverty caused greater intimacy between poor 

parents and their children, due to the close proximity in which they lived, the mother of the purported 

victim would have noticed that her son was sick, if he truly had been (See AGN, 2nda entrega, B-52 

Beovide, Eduardo acusado de sodomía al menor Jose Fogliano, 1892). 

 



 18 

and mixed-race people who did live in the city did not create distinguishable minority 

groups but rather blended into the immigrant masses that began to arrive after 1870.29 In 

addition to the ethnic make-up of the city, the lack of discussion of race in the following 

pages is due to the nature of the criminal court cases that make up the foundation of this 

study. After the 1850s, these sources recorded the country of origin, rather than the skin 

color, of individuals.30 

Sources and Methodological Considerations 

 

In order to reconstruct legal and judicial treatment of sexual crimes and their 

victims, this study uses two principal source bases: laws and criminal court records. The 

project began as a study of the law. My master’s thesis analyzed how the sexual crimes of 

rape, deflowering, incest, sodomy, and abduction changed over the course of codifying 

criminal law. It demonstrated how the introduction of age-based definitions of these 

crimes resulted in the legal protection of victims by their age, rather than their moral 

status. In order to reconstruct how legal change affected the prosecution of sexual crimes 

in the courts, I supplement laws with 233 cases of the sexual assault of minors. These 

                                                 
29 This is not to say that there are not peoples of African and Native descent in Buenos Aires. George Reid 

Andrews showed how liberal elites in the late nineteenth century effectively erased the presence Afro-

Argentines on paper, thus removing them from the historical record. See Reid Andrews, The Afro-

Argentines of Buenos Aires, 1800-1900 (Madison: University of Wisconsin Press, 1980); and Afro-Latin 

America, 1800-2000 (New York: University of Oxford Press, 2004).  

 
30 See table 1 in appendix. Authorities did not comment on skin color except in the 1850s. Only once a 

judge made a comment about the small mental capacity of an indigenous boy (See AGN, 2nda entrega, G-

39 Guadesnoviche Adolfo y Estevanel Francisco, acusados de sodomía en la persona del menor Miguel 

Angel Merlo, 1887). Two defenders attempted to argue the innocence of their clients on stereotypes of the 

advanced sexuality of women in tropic climates. They claimed the defendants were innocent because their 

Paraguayan victims were sexually advanced (See AGN, 2nda entrega, C-4 Contra Nicolas Chimenent y 

Antonio Buonjiorno sobre estupro, 1873; and AGN, 2nda entrega, G-73 Gonzalez Gregorio acusado de 

estupro a Adoración Jesus Villalba, 1894). 
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records fall broadly into four legal categories: deflowering (estupro), rape (violación), 

incest (incesto), and sodomy (sodomía).31 

There were three stages in my methodological approach to these documents. The 

first was selection. Nebulous legal classifications and methods of archiving made this 

process difficult. The interchangeable use of the terms violación and estupro until the end 

of the nineteenth century, and the fact their meanings changed over time, resulted in a 

lack of uniformity in their classification in the archives. Many cases labeled deflowering, 

ended up being rape, and vice versa. This confusion was exacerbated by the fact some 

files were oddly labeled, and did not clearly fall into one of the four legal groups. It was 

impossible, then, to know what the crime actually was, or the age of the victim, during 

the selection process.  

Since the questions I wanted to ask dealt with how the courts treated different 

crimes and their victims, rather than the comparable frequency or significance compared 

to other transgressions, I knew I needed a sufficient number of cases from each decade to 

establish patterns. I, therefore, chose to select forty cases from each decade. However, my 

                                                 
31 See tables 3 and 4 in appendix. These records are housed at two archives: the central archive of the 

province of Buenos Aires (AHPBA) located in La Plata, and the national archive (AGN) in Buenos Aires. 

Prior to the nationalization of the city in 1880, the courts located there were under the jurisdiction of the 

provincial government. The cases from the 1850s, 60s and 70s, therefore, are housed at the AHPBA. When 

Buenos Aires became the federal capital in 1880, the courts transferred jurisdictions to serve the city, under 

federal control. Court cases from the 1870s, 80s 90s and 1900s, therefore are housed at the AGN in Buenos 

Aires. Because of my focus on children, I exclude the crime of abduction or elopement (rapto) from this 

analysis. Historians have shown how the females involved in rapto cases were often active participants, 

rather than victims of an unwanted sexual advance. See Verena Martinez-Alier, Marriage, Class and 

Colour in Nineteenth-Century Cuba: A Study of Racial Attitudes and Sexual Values in a Slave Society, 2nd 

edition (Ann Arbor: The University of Michigan Press, 1989); Tanja Christiansen, Disobedience, Slander, 

Seduction and Assault: Women and Men in Cajamarca, Peru, 1862-1900 (Austin: University of Texas 

Press, 2004); and Katherine Sloan, Runaway Daughters: Seduction, Elopement, and Honor in Nineteenth-

Century Mexico (Albuquerque: The University of New Mexico Press, 2008). This phenomenon is explored 

further, along with the discussion of the crime of estupro, in chapter two. 
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process of gathering this random sample was hindered by availability. I had to collect 

almost all such cases from the 1850s, and still only ended up with 27, while I collected 

51 and 49 instances from the 1870s and 1880s, respectively, while still leaving many 

behind. Availability depended not only upon time period but type of crime as well. There 

were more estupro cases than there were sodomy, so I often chose most or all of the 

sodomy cases, while only taking a fraction of those labeled estupro. Additionally, 

sometimes cases that appeared in an index were missing from the files, which meant I 

had to choose another.  

After gathering my sources, the second methodological step was their 

organization. Since I only knew the type of crime without perusing the files, I read them 

as I collected them, in no particular order. For each case, I filled out a grid that included 

the pertinent information I wanted to gather for each case. This included statistical 

information: the dates of the trial, the ages and names of the victim and perpetrator, who 

denounced the case, the charge, and the outcome. I also included two large conceptual 

categories: “obligation” and “childhood/sexuality.” In the first I noted what people said 

about parental obligations to their children, that of the state to plaintiffs, defendants and 

victims, the obligations of perpetrators before the law, and even how judicial authorities 

expected victims to act. The second theme was “childhood/sexuality” where I noted how 

people talked about the victims, perpetrators, and crimes. Finally, I created sections for 

the findings of medical examinations, the arguments by the defense and prosecution, and 

the reasoning and verdict of the judge. 
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As I read, it became clear that there was an internal logic to the documents – both 

in periodization and in a correlation between type of crime and age of victim. Changes in 

court procedure closely followed those in the law. As the legal definitions of sexual 

crimes shifted through the codification process, so too did prosecutions. Given the close 

correspondence between legal change and judicial proceedings, my analysis became 

driven by change over time.  

The second logic that emerged was an association between the age of the victim 

and the type of crime. Despite oddly labeled case files, and the interchangeable use of 

violación and estupro into the late nineteenth century, the prior became legally linked to 

prepubescent girls, those twelve and younger, while estupro was clearly a crime 

committed against pubescent girls, those between twelve and fifteen. Establishing these 

two trends provided a framework for my later analysis.32 Once I read all of the cases, I 

divided them by age – each chapter deals with a particular age group, sex, and type of 

crime. 

The final methodological step was analyzing how, exactly, legal change and age 

impacted prosecutions. I conducted a qualitative analysis of two central elements of 

trials: the way judicial authorities used the law, and their attitudes towards victims, 

crimes and perpetrators. I first followed the legal trail that judges created, tracking down 

                                                 
32 Chapters two and three deal with estupro and violación respectively. Because the meaning of estupro 

changed over time, it is impossible to give it a clear, definitive definition. Given the way it is defined in 

Argentine law, and the way judicial authorities employ the term, I translate it as “deflowering,” and 

violación as “rape.” As chapter two explains, the primary difference between these two crimes was the 

means by which sexual intercourse was procured. With estupro it was through seduction, while violación 

was inherently violent. Because of this, many historians call estupro “seduction.” For further discussion see 

footnote 16 in chapter 2.  
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the laws and European experts that they referenced in order to understand their decisions. 

As I proceeded, my source base grew to include foreign laws, jurisprudence and 

commentaries, medico-legal treatise and journals, legal theses, and police records. These 

additional sources provide legal, social and ideological context for what was happening 

in the courts.  

I also analyzed each case for the meaning authorities gave to crimes, how they 

talked about victims, and how they evaluated perpetrators.33 As perceptions of rape, 

deflowering, incest and sodomy shifted in the law, it affected how judges and lawyers 

viewed, assessed and treated individuals in the courts. In the 1860s, for example, the 

moral character of girls as young as nine, like Máxima whose story appears at the 

beginning, affected how judges measured both them and the crime of which they had 

been victim. By the 1900s, the age of victims was the single most important factor. In the 

same way that the age of victims became central to prosecutions, so to did that of young 

defendants. Over the course of the second half of the nineteenth century, the state began 

to give offenders under the age of eighteen special treatment. 

Given that criminal court cases are state produced sources, they feature the 

attitudes, biases and prerogatives of elites. Although I periodically illuminate popular 

assumptions surrounding sexuality, crime, and ideas of youth, this is primarily a legal 

                                                 
33 The nature of crimes themselves (private and not often reported), and the selection process (random 

sampling) means that this is not quantitative analysis. The lack of numbers of overall crimes makes 

statistical analysis impossible. Sexual crimes are especially problematic given how many were not reported. 

Numbers are also not important to answer the central questions of this study. I make no claims about the 

frequency or “importance” of sexual crimes. In the social, political and economic milieu of late-nineteenth 

century Buenos Aires they were by no means of central importance to the governing elite. See Lancelotti, 

La criminalidad en Buenos Aires, as well as chapter five, for an idea of the kinds of criminality that 

preoccupied turn-of-the-century reformers.  
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history.34 Its main focus is the arguments and reasoning of judicial authorities as they 

navigated the law in the prosecution of sexual crimes. In the past two decades, social and 

cultural historians have moved away from state-focused studies in an attempt to recover 

the voices, experiences and cultural realities of the historically marginalized. While this is 

an important enterprise, the shift away from the state overlooks the very real and tangible 

benefits and dangers that “justice” in tribunals could have for common people. In court, 

rhetoric became practice, and understanding what the relationship was and how it 

happened is an essential piece to understanding the lived experiences of common Latin 

Americans. 

In an analysis of court policy and action, it is important not to underestimate the 

individual caprice of magistrates. After all, Spanish law gave judges “judicial decision” 

(arbitrio judicial), the legal power to exercise their sound reason in deciding verdicts. 

This legal precept was especially important in cases of sodomy. Until 1878, the legal 

precedents used in porteño courts continued to punish the crime with death, a penalty that 

officials unanimously agreed was “barbaric.” Judges, therefore, relied upon their “judicial 

decision” to decide more moderate and “civilized” sentences. This stipulation allowed 

magistrates a very wide berth in making decisions, which undoubtedly impacted 

individual trials. However, despite the potential influence of the personal biases of judges 

                                                 
34 Pablo Ben recognized the importance of law in his study of male sexuality in turn-of-the-century Buenos 

Aires.  He claimed that the actual interventions of the state in the social realm cannot be inferred from 

medical, psychiatric, criminological, or legal representations, which over-censured same-sex sexuality. He 

writes: “in opposition to an analysis focusing on the ‘medicalization of homosexuality’ that views sexual 

legislation as irrelevant, I argue that an analysis of the law illuminates the relationship between the state 

and sexuality.” Ben, “Male Sexuality,” 13.  
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on the outcome of trials, there are very clear trends in the juridical interpretation and use 

of the law. These currents permit general conclusions about how judicial treatment of 

youth changed over time. 

This study of the application of the law in the courts focuses exclusively on the 

tribunals in Buenos Aires. The geopolitical divide, so central to the historical 

development of the country, which is defined by the progress and advancement of the 

city at the expense of the interior, has resulted in very different histories.35 This division 

includes the functioning of criminal courts. 

One example of the distinctions between judicial processes in the city and the 

province of Buenos Aires revolves around the regulations surrounding medical 

examinations. Argentine graduate student, Betina Riva, has studied how doctors defined 

who was an appropriate “victim” in interior, provincial tribunals.36 She found that the 

lack of medical practitioners in many rural locales meant that the courts would accept the 

conclusions of an exam conducted by either a midwife or even an upstanding citizen of 

the community. In sharp contrast, the existence of the Tribunal de Medicina in Buenos 

                                                 
35 Colonial legacy pitted Buenos Aires against the interior of the country. During most of the colonial 

period, the city was a backwater outpost, excluded from the royal, economic “fleet system,” which was 

designed to exploit new world precious metals. The interior city of Córdoba was the center of social and 

religious life, and was oriented westwards towards the viceregal capital in Lima, Peru. These dynamics of 

power began to change in 1776 when Bourbon reformers made Buenos Aires the capital of the new 

viceroyalty of Río de la Plata (which included modern-day Uruguay, Paraguay, Argentine and Bolivia). 

During the nineteenth century, both liberals and the conservative caudillo Juan Manuel de Rosas promoted 

Buenos Aires at the expense of the interior. For this historic divide see James Scobie, Argentina: A City 

and a Nation, 2nd edition (New York: Oxford University Press, 1971); and Shumway, The Invention of 

Argentina. 

 
36 Betina Riva, “El perito médico en los delitos sexuales. Buenos Aires, 1850-1890” (BA thesis, 

Universidad Nacional de La Plata, 2011). 
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Aires meant that, as early as 1857, the courts only accepted reports from board certified 

doctors.37 The resources in, and centrality of, Buenos Aires, as well as the Eurocentrism 

of its elite resulted in different justice system than existed in the interior. The conclusions 

of this study, then, apply only to the city. 

  Finally, it is necessary to clarify the use of categories and terminology. The 

influence of French mentalités history and the work of Michel Foucault have so 

permeated the historical profession that students today take for granted that 

classifications like race, sexuality, and crime are socially, culturally and historically 

contingent. All of the historiographies with which this work engages consider the social 

construction of different categories such as ‘delinquents,’ ‘minors,’ ‘children,’ 

‘sexuality,’  ‘honor,’ and ‘crime.’38 This examination of the changing legal meanings of 

sexual crimes exposes additional liminal categories related to the creation of modern 

conceptions of illicit sexuality, and the categories of “child” and “adolescent.” 

There are several terms used throughout the following pages that require 

explanation. “Prepubescent” and “pubescent” refer to stages of physical development 

                                                 
37 In 1857, Italian immigrant José Pelliza denounced, and an examining doctor confirmed, the estupro of 

his daughter. The judge, however, rejected the medical report because the medical tribunal (Tribunal de 

Medicina) had not registered the examining doctor, which was the only way he could legally “exercise his 

profession” (See AGN, 1era entrega, G-2 Contra Juan Gonzalez Pinque por sospechas de estupro en la 

joven Benita Pelliza de edad de 9 años, 1857). In 1854, in contrast, a judge accepted the conclusions of a 

woman, who had examined a fourteen-year-old victim (See AHPBA, 159-44, Contra Jose Bellto y Lorenzo 

Barata, 1854). The disparity indicates that this procedure and requirement changed sometime between 1854 

and 1858. Betina’s work more closely resembles the studies of sexual crimes in other parts of Latin 

America, like that of Katherine Sloan and Carmen Castañeda in rural Mexico, and Eugenia Rodriguez-

Sáenz in Costa Rica, which focus on more rural settings. 

 
38 One category that did not emerge during this time period was that of “child molester” or “pedophile.” 

Although judicial authorities increasingly took the psychological state of sexual offenders into account 

during prosecutions, they never stigmatized men by the difference in their age compared that of their 

victim, or in heterosexual encounters. This phenomenon is explored more fully in chapter three.   
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defined by the onset of puberty. “Adolescent” is the name legal scholars gave to 

pubescent boys as they sought to understand juvenile delinquency at the turn of the 

twentieth century. They did not use it for girls. In addition to adolescent, officials also 

employed the terms “child” (niña/niño, muchacho/muchacha) and “little child” (criatura 

and niñita). Finally, “minor” appears most frequently in court records. It is a legal 

denomination, whose contours differed in civil and criminal law. In my analysis, I am 

most concerned with the characteristics that authorities assigned to these different labels. 

I am interested in what set young people apart, and what grouped them into one nebulous 

category of “youth.” 

Like officials, I use the terms little girl/little boy/child and girl/boy/adolescent. 

However, while they referred frequently to “minors,” I use it much less, employing 

“teenager” and “youth” instead. “Teenager” does not have a direct translation into 

Spanish, but I use it interchangeably with adolescent to vary language, and to emphasize 

the phase of life that it captures in English. I also use “youth” aware of its ambiguity. It is 

a suitable term, however, because it encompasses both prepubescent and pubescent boys 

and girls, and refers to a phase in the human life course that has been set apart in the 

modern period for special consideration.39  

                                                 
39 Nara Milanich, among others, noted that age is only one dimension of what makes up “childhood.” 

There are also social, racial, and relational elements (See Milanich, Children of Fate, 28). During the 

colonial period these subsidiary characteristics affected prosecutions (See Biana Premo, “Minor Offenses: 

Youth, Crime, and Law in Eighteenth-century Lima,” in Minor Omissions: Children in Latin American 

History and Society, ed. Tobias Hecht (Madison: The University of Wisconsin Press, 2002), 114-138. In 

the modern period this may be true in social conceptions of childhood. However, this investigation stresses 

how age came to trump all other variables in prosecution of sexual crimes in Buenos Aires. 
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I also employ a couple of other potentially contentious words. The first is 

“victim.” I am aware that not all of the males and females who appear in the court record 

were actually victims of assault. Indeed, some confessed that they had consented to the 

sexual act that brought them before the state. Despite acquiescence, I always use the term 

for children younger than twelve, given that from the perspective of law they became 

sexually off-limits. I employ it with more nuance when youth were older than twelve, 

depending upon the details of the situation that landed them in court. 

The final phrase I use with frequency is “moral character.” This is my attempt to 

capture the historical importance, both legal and social, of female virginity, chastity and 

good reputation. Socially, a woman of good “moral character” remained a virgin until 

marriage, was faithful to her husband, and if widowed, lived a cloistered life in her home. 

Prior to the end of the nineteenth century, laws protected females due to their “moral 

character” rather than their age. Although judicial authorities almost always discussed the 

characteristics that composed “moral character,” the term itself is mine.  

Historiographical Contributions  

 

This focus on age, sexuality, and the criminal courtroom brings together three 

fields of historical inquiry that are not generally connected, and in doing so, contributes 

to each. A study of criminal court records using age as a category of analysis introduces 

lifecourse into literature on gender and sexuality in Latin America. It reveals distinct 

patterns in the way common people used the courts, as well as their different priorities in 

seeking recourse there.  



 28 

Court records of sexual crimes have been a treasure trove for historians interested 

in questions of gender and intergenerational relationships, popular notions of “honor,” 

and how common people used the courts for their own benefit.40 In the questions scholars 

ask about honor, sexuality, and gender relations between adults, they found that families 

that defied the patriarchal model appeared more often in the criminal record. They 

highlight the vulnerability of single female-headed households. Daughters in such 

families were more vulnerable to attack, and women were more likely to appeal to the 

state for legal redress than were men.41 The themes of marriage, honor and 

intergenerational conflict necessary involve teenage girls.  

The perspective of this study, focusing on children, reveals a different trend in 

court use. In late-nineteenth century Buenos Aires fathers often reported the abuse of 

their young sons and daughters to the state. Of the 233 cases that figure in this 

investigation, parents went to the authorities in 149; and more than half of those, 76, were 

                                                 
40 Sueann Caulfield, In Defense of Honor: Sexual Morality, Modernity and Nation in Early-Twentieth-

Century Brazil (Durham: Duke University Press, 2000); Christiansen, Disobedience; Sarah Chambers, 

From Subjects to Citizens: Honor, Gender, and the Politics in Arequipa Peru, 1780-1854 (University Park: 

Pennsylvania State University Press, 1999); Silvia Mallo, “Hombres, Mujeres y Honor: Injurias, calumnias 

y difamación en Buenos Aires (1770-1840). Un aspecto de la mentalidad vigente,” Estudios de Historia 

Colonial no. 13 (1993): 9-26; Kathryn Sloan, Runaway Daughters; Verena Martinez-Alier, Marriage, 

Class and Colour. Also, the compilations: Sueann Caulfield, ed. Honor, Status and Law in Modern Latin 

America (Durham: Duke University Press, 2005); Lyman Johnson and Sonya Lipsett-Rivera, eds., The 

Faces of Honor: Sex, Shame and Violence in Colonial Latin America (Albuquerque: University of New 

Mexico Press, 1998). 

 
41 Ann Blum, Domestic Economies, xxxii; Bianca Premo, Children of the Father King, 123-5; Susan 

Socolow, “Women and Crime: Buenos Aires, 1757-97,” Journal of Latin American Studies 12, no. 1 (May, 

1980): 39-54; Sueann Caulfield, In Defense of Honor; and Katherine Sloan, Runaway Daughters, all found 

the same trend of predominantly female use of the courts. 
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fathers.42 Even when mothers denounced to the police, family patriarchs were still often 

present, if not involved, in the judicial process. The propensity of both mothers and 

fathers to seek justice for the abuse of their children, in addition to the language they used 

in court, suggests that their reason for resorting to the state in these instances was 

different from those that historians have previously highlighted.  

Existing scholarship has suggested that the defense of honor was the primary 

reason that individuals went to the courts. Although studies have shown the multifarious 

meanings that men and women gave to this ubiquitous, yet ambiguous concept, historians 

agree that it was of paramount importance to Latin Americans of all different classes. 

However, parents in late-nineteenth century Buenos Aires rarely spoke of honor, and they 

only did so when victims were teenagers. Lyman Johnson and Sonya Lipsett-Rivera 

noted that during the colonial period, the poor often avoided speaking directly of honor in 

tribunals, even when they believed they possessed it, in order to avoid the ridicule of 

elites who denied the possession of honor to anyone but themselves.43  

                                                 
 42 See table 5 in appendix. In other cases, other family members including uncles, brothers or sisters 

reported, the police caught individuals in the middle of the act (in fraganti) or, on rare occasion, a group of 

neighbors or bystanders collectively took sexual offenders to the police. Pablo Ben paints a picture of late-

nineteenth century Buenos Aires as a male-dominated city, especially in public spaces. His description 

might account for the number of fathers who reported their children’s abuse to the authorities. See Ben, 

“Male Sexuality,” 72. 

 
43 Lyman Johnson and Sonya Lipsett-Rivera, introduction to The Faces of Honor: Sex, Shame and 

Violence in Colonial Latin America, eds., Johnson and Lipsett-Rivera (Albuquerque: University of New 

Mexico Press, 1998), 11. In her study of illegitimacy, sexuality and honor in the colonial period Ann 

Twinam demonstrated what is now the widely accepted understanding that elites defined honor exclusively 

to themselves, denying the plebeian masses the right to claim it. See Twinam, Public Lives, Private 

Secrets: Gender, Honor, Sexuality, and Illegitimacy in Colonial Spanish America (Stanford: Stanford 

University Press, 1999). The Faces of Honor, however, demonstrates that despite elite claims, the poor 

mixed-race masses also believed the possessed honor.  
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This strategic omission raises the question of whether a similar dynamic was 

occurring in late-nineteenth century Buenos Aires. I argue it was not. Parents who came 

before porteño courts did not use the language of honor out of a fear of elite derision, but 

rather because they did not see their children as honorable. They used, instead, what I call 

the “language of innocence,” which reflected their vision of their children as young. This 

included diminutives like “niñita” (“young girl” the diminutive of niña, “girl”), as well as 

“criatura” (small child), and the explicit use of the adjective “innocent” (inocente).44 

This language suggests that mothers and fathers did not go to the courts of Buenos Aires 

to regain their lost family honor, but rather to protect and get justice for their abused 

children who they regarded as innocent.  

While this investigation provides revisionist insights into court use by adding 

lifecourse to the literature on sexuality, it also demonstrates an alternative vision of the 

turn-of-the-century liberal state by incorporating sexuality into the literature on 

childhood.45 Most historians interested in children and their history have investigated 

                                                 
44 Although the use of the term “criatura” was common in the colonial period, it was often a tactic people 

employed to make a girl appear younger than she was. See Premo, Children of the Father King, 117-119. 

Lawyers also attempted to paint male defendants as younger than they may have been in order to make 

them appear innocent. For example, in a deflowering case from 1693, the defender called the twenty-year-

old defendant a “boy (muchacho) incapable of reason.” He further claimed, “being timid as he is, [he] did 

not have the nerve to commit an offense such as this, especially because he remains under his father’s 

authority.” See chapter 12, “Catarina María Complains That Juan Teoia Forcibly Deflowered Her” in 

Colonial Lives: Documents on Latin American History, 1550-1850, eds., Richard Boyer and Geoffrey 

Spurling (New York: Oxford University Press, 2000), 161. In contrast to the attempt of the defender to 

paint Juan Teoia as mentally and sexually immature, in nineteenth-century Buenos Aires, the language was 

not a tactical maneuver by lawyers, but passing commentary by parents when they denounced the abuse of 

their children to the courts. Only slowly, and overtime, did judicial authorities adopt the same language. 

 
45 Historians interested in the history of childhood have long argued that the large proportion of young that 

compose Latin American populations speaks to the need to study childhood, children and their experiences, 

which enables greater understanding of larger social processes and power relations. See, for example, 

Tobias Hecht, introduction to Minor Omissions, 7. Eduardo Ciafardo provided one example of the 
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education, state-led hygiene campaigns, labor legislation, and the emergence of child 

welfare in the twentieth centuries.46 Scholars have shown how these state-initiated 

phenomena contributed to the emergence of modern “childhood,” and how children acted 

as a nexus between the state and the lower classes. They stress that boys and girls were a 

tool of social control through which liberal governments intruded into the lives of the 

poor in the late-nineteenth and early-twentieth centuries. The focus of this study on the 

law and crime exposes a different picture. 

The criminal courtroom provides a distinct setting to look at the “creation” of 

child, as well as the state’s treatment of the urban poor. Unlike education, social 

programs and labor reform, which feature the state as active protagonist, in criminal 

tribunals people sought government intervention into their private lives. This was 

especially true with sexual crimes, which the law defined as “private.” In contrast to 

“public” crimes, like murder and theft, which law enforcement and the courts 

investigated of their own initiative, legally an “interested party” had to request an 

investigation of sexual trespasses. Therefore, looking at the interactions between people 

                                                                                                                                                 
youthfulness of the poulation of Buenos Aires. In 1904, twenty percent of the inhabitants of the city were 

between the ages of 6 and 15. See Ciafardo, Los niños, 8. 

 
46 Sandra Carreras, “‘Hay que salvar en la cuna el porvenir de la patria en peligro…’: Infanciay cuestión 

social en Argentina (1870-1920),” in Entre la familia, la sociedad y el estado, eds. Barbara Potthast and 

Sandra Carreras (Madrid: Biblioteca Ibero-Américana, 2005), 143-172; María Adelaida Colángelo, “El 

saber médico y la definición de una ‘naturaleza infantile’ entre fines del siglo XIX y comienzos del siglo 

XX en la Argentina,” in Infancias: Políticas y Saberes en Argentina y Brasil, eds. Isabella Cosse, Valeria 

Llobet, Carla Villalta y María Carolina Zapila (Buenos Aires: Teseo, 2011), 101-121; Irene Rizzini, “The 

Child-Saving Movement in Brazil: Ideology in the Late Nineteenth and Early Twentieth Centuries,” in 

Minor Omissions, 165-180; Patience Schell, “Nationalizing Children through Schools and Hygiene: 

Porfirian and Revolutionary Mexico City,” The Americas 60, no. 4 (Apr., 2004): 559-587; and the 

compilations: Minor Omissions, ed. Tobias Hecht; Entre la familia, la sociedad y el estado, eds. Barbara 

Potthast and Sandra Carreras; and Historia de la Infancia in América Latina, eds. Pablo Rodríguez Jiménez 

and María Emma Manarelli (Bogotá: Universidad Externado de Colombia, 2007). 
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and the government through the prosecution of crimes of a sexual nature provides a 

distinct vision of such relationships. It reveals a state that was ambivalent about 

intervening in the private, sexual lives of the lower classes.47  

A focus on the criminal courtroom not only revises the prevailing vision of the 

state in the historiography of childhood, but also in the literature on crime in Latin 

America. One strand of inquiry has focused on the creation of crime, criminality and 

criminals. This top-down historiography examines how the influence of Eurocentric 

positivism caused elites to condemn the urban masses and their behaviors as a danger to 

the future of Latin American nations. 48 For example, turn-of-the-century reformers in 

Buenos Aires criminalized the vagrancy of poor children, who spent much their lives in 

the streets.  

However, in the courtroom, the way judicial authorities treated victimized children 

demonstrates how the state not only classified, stigmatized and condemned poor youth, 

but also defended them. By 1912, positivist judges had included poor boys and girls alike 

                                                 
47 The recent work of Nara Milanich also revises the image of the unrequited intervention of liberal states 

into the lives of the lower classes. See Nara Milanich, Children of Fate. 

 
48 Slatta, “Rural Criminality,” 450-472; Julia Rodriguez, Civilizing Argentina: Science, Medicine and the 

Modern State (Chapel Hill: The University of North Carolina Press, 2006); Carlos Aguirre, and Robert 

Buffington, eds., Reconstructing Criminality in Latin America (Wilmington, Delaware: Scholarly 

Resources, 2000); Lila Caimari, Apenas un delincuente. Crimen, castigo y cultura en la Argentina, 1880-

1955 (Buenos Aires: Editores Siglo XXI, 2004); and Anthony Platt, The Child Savers: The Invention of 

Delinquency (Chicago: The University of Chicago Press, 1977). In another trend, historians have 

illuminated the social experiences of crime and how common people contested the meaning of their actions 

in the courtroom. These studies use court records in the same way as historians interested in gender and 

sexuality: to glean popular perceptions, ideas and realities outside of the courtroom. Their interests are not 

in the legal and juridical treatment of individuals inside. See, for example, Pablo Piccato, City of Suspects: 

Crime in Mexico City, 1900-1931 (Durham: Duke University Press, 2001); William Taylor, Drinking, 

Homicide and Rebellion in Colonial Mexican Villages (Stanford: Stanford University Press, 1979); and the 

compilation Crime and Punishment in Latin America, eds. Aguirre, Joseph, and Salvatore. 
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in the conceptualization of “protected” youth. This understanding provides stark contrast 

to the prevailing historiographical vision of the turn-of-the-century Argentine state. 

Periodization and Chapter Layout 

  

In its assessment of how poor boys and girls became a protected social category, 

this analysis follows a legal periodization based upon the codification of criminal law.49 

For the prosecution of sexual crimes, there are four important phases between 1853 and 

1912. The study begins with the first national constitution of 1853, which mandated the 

drafting of national codes as a legal foundation for the new nation. Beginning that year 

provides an understanding of how the courts functioned prior to the adoption of the first, 

republican legislation in 1878. This law, which was the projected code drafted by Dr. 

Carlos Tejedor (referred throughout the chapters as “Tejedor’s code” or “Tejedor’s 

project”), marks the end of the first phase of codification. The second begins in 1878 and 

ends in 1887, when the national assembly ratified Tejedor’s project, with minor changes, 

as the first national penal code. During this decade, the city of Buenos Aires became the 

federal capital, and the courts in the city passed from provincial to national jurisdiction.50 

                                                 
49 Argentina has “code law,” meaning all of the actions considered illegal are laid out in the code. If 

something is not foreseen in law, it is not illegal. See Guy, “Rape and the Politics of Masculine Silence in 

Argentina,” in Changing Men and Masculinities in Latin America, ed. Matthew Gutmann (Durham: Duke 

University Press, 2003), 377. 

 
50 After Argentina unified in 1862, the national government moved into the municipality of Buenos Aires. 

The courts, however, functioned under provincial control (Provincial law 363, 4 Oct. 1862) until after the 

city was federalized in 1880 (Law 1144 – 15 Dec. 1881). The federalization of Buenos Aires is a watershed 

moment in traditional, political periodization of Argentina. However, that this jurisdictional transition 

occurred without interruption in the daily functioning of the courts reveals the year 1880 is inconsequential 

for legal history.  
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The third important time period of codification lasted from the national code of 

1887 until the reform law of 1903. The rising influence of positivist criminology among 

the ruling elite during this decade resulted in the introduction of new ideas of crime and 

punishment into the Argentine legal paradigm.51 The final epoch encapsulates the decade 

following the reform law of 1903, ending in 1912. Extending the investigation beyond 

the legal changes of 1903 allows an analysis of how they affected the prosecution of 

crime in the courts.  

The process of codification continued beyond 1912. Congress considered two 

further proposals, presented in 1906 and 1916, before finally sanctioning the second 

national penal code on October 29, 1921.52 However, this study ends in 1912 for two 

reasons. The first is necessity. In the 1960s, the Argentine government destroyed all 

criminal court records that had not already been transferred to the national archive. 

Therefore, no criminal cases exist to allow an examination of the functioning of the 

                                                 
51 Law #4189, on August 22, 1903. Leading positivist, Rodolfo Rivarola wrote an exhaustive, three-

volume critique of the national code and president Miguel Celman then named a commission to draw up 

another plan. Rivarola, along with two other positivist jurists, Norberto Piñero and José Nicolás Matienzo, 

submitted their new proposal to the president in 1891. Most of the changes Rivarola, Piñero and Matienzo 

suggested exemplified the new course of positivist law. They sought to ensure that the punishment fit the 

crime, and that judges took into account the social and economic situation of both the offender and the 

offended. See “Exposición de motivos” in Proyecto de código penal para la república argentina, 

redactado en cumplimiento del Decreto de 7 de junio de 1890 y precedido de una exposición de motivos 

(Buenos Aires: Taller tipográfico de la Penitenciaría Nacional, 1898). 

 
52 Rodolfo Moreno wrote a critique of the 1903 reform law that same year. See Rodolfo Moreno, La ley 

penal argentina, estudio crítico (La Plata: Editores, Sesé y Larrañaga, 1903). Based upon his analysis 

president Manuel Quintana created another commission in 1904 to right the “evident need…for the good 

administration of justice.” See “Decreto del Poder Ejecutivo nombrando una comisión encargada de 

proyectar diversas reformas legislativas,” Buenos Aires, Diciembre 19 de 1904 printed in Proyecto de 

código penal para la república argentina (1906). This commission presented another code in 1906, which 

congress, after the submittal of yet another proposal in 1916, ratified as the second national code on Oct. 

29, 1921 (law #11.179).  
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courts after 1912. The second reason is legal. The definitions of sexual crimes did not 

change after 1903. They would remain virtually the same until 1999.  

Each of the five chapters in this investigation follows the same basic timeline and 

addresses one aspect of the dynamics of the prosecution of sexual crimes. Chapter one 

looks at the importance and impact of the definition of “crimes against honesty” as 

“private” rather than public. It traces how the relationship between the state, society, and 

families changed along with legal stipulations that regulated the denunciation of private 

crimes, and reveals a judiciary hesitant to intervene in the private sphere of sexuality. 

Chapters two, three and four focus on the individual crimes of deflowering, rape 

and sodomy, and the age and sex group that legally corresponded to them. Chapter two 

investigates the changing meaning of the crime of estupro and the courts’ treatment of 

girls aged thirteen to nineteen. It demonstrates how the complete reconceptualization of 

the crime from deflowering to “statutory rape,” resulted in the emergence of an interim 

life phase when females were no longer children but not yet adults. Chapter three looks at 

rape (violación) and female victims twelve and younger. It demonstrates how the 

introduction of age into the definition of rape and the creation of the legal category of 

“sexual abuse” (abuso deshonesto) contributed to the articulation of the concept of 

innocent childhood and the complete protection of prepubescent girls.  

Chapter four examines the abuse of male victims, both pre- and pubescent, 

through an examination of sodomy cases. As the law changed to define sodomy as a form 

of rape, officials measured male youth by the same standards of conduct they applied to 

females. The results were contradictory for those older and younger than twelve. Chapter 
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five steps back from the meanings of crimes, to question how the state treated sexual 

perpetrators, who were all male, according to their age. An examination of the 

experiences of youth in the law, the courts and the prison system, demonstrates how, 

between 1853 and 1912, boys younger than eighteen became a social and legal group that 

merited special juridical consideration. 

This preliminary look at how the courts functioned in the Argentine republican 

system suggests that judicial authorities wanted an equilibrated and equitable justice 

system. They readily and consistently applied new laws as soon as congress passed them. 

Part of the reason for this was, likely, the fervent Eurocentrism of liberal elites. They 

sought to remake Argentina in the image of France and England, which they deemed to 

be epicenters of “civilization.” Paradoxically, then, the same intense Eurocentrism that 

caused liberal porteño elites to condemn the lower classes may also have resulted in their 

greater extension of protection to poor girls and boys before other countries.53  

                                                 
53 For example, in a study of the treatment of sexual crimes in the Costa Rican penal code between 1841 

and 1941, Mayra Campos Zúñiga concluded: “the protection of victims of infanto-juvenile abuse advanced 

very little, manifesting a position of tolerance towards this type of abusive conduct.” The law continually 

treated abused children in relation to their fathers, as codelinquents with their abusers, and as an object to 

be used to satisfy adult desires. See “La concepción de la niñez a través de la criminalización del abuso 

sexual en Costa Rica: 1841-1941,” in Abuso sexual y prostitución infantil y juvenil en Costa Rica durante 

los siglo XIX y XX, comp. Rodriguez Sáenz, Eugenia (San Jose: Plumsock Mesoamerican Studies, 2005), 

122. Sueann Caufield (In Defense of Honor), showed how sexual honor became increasingly important in 

Brazil in the first decades of the twentieth century, and the law changed to magnify the role of the state in 

protecting female honor. Additionally, literature on age of consent legislation in the British Empire and the 

US emphasizes the gendered nature of the efforts of social reformers, who focused exclusively on females, 

leaving boys of all ages exposed. See footnote 47 in chapter 4, and the accompanying text. 
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Chapter 1: Keeper of Morality, Protector of Honor, Defender of 

Society: Families, Children, and State Prosecutions of “Private” Sexual 

Crimes 

 

 When Don Carmello Figuera reported the “deflowering” of his five-year-old 

daughter to the police in 1865, they immediately arrested the accused, a twenty-three-

year-old sailor. Judge Jacinto Cárdenas initiated an investigation (sumario) of the crime.1 

Cárdenas asked Figuera if he wanted to be a part of the prosecution of his daughter’s 

abuser. When he declined, the judge proceeded without him. Thirty years later, Rodolfo 

Lungoni accused an acquaintance of “deflowering” his six-and-a-half-year-old daughter, 

Rosa, and then, like Figuera before him, opted not to take a part in the case. As a result, 

Judge Julian Aguirre refused to act.2 Deflowering was a private matter, he asserted, and 

without a father’s formal request (querella) for an investigation, the court had no 

jurisdiction. Another twenty-five years later, Neferino Garcías denounced the abuse of 

his four-and-a-half-year-old daughter, Leonor, to a judge of instruction, Juan de Oro, who 

began a formal inquiry of the affair. 3 Since Garcías followed correct procedure, reporting 

the crime to a “competent authority” rather than the police, the magistrate pursued the 

abuser of young Leonor. 

                                                 
1 AHPBA, 243-25 criminal contra Francisco Mora por tentative de estupro de la niña de cinco años 

Lorenza Figuera, 1865. 

 
2 AGN, 2nda entrega, F-16 Francoli, Victorio por tentativa de estupro en la menor Rosa Lungoni, 1886. 

 
3 AGN, 2nda entrega, Z-13 proceso seguida contra Zobra Andres por el delito de violación, 1911. 
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The differing reactions of these judges to reports of sexual abuse exemplify how 

porteño tribunals shifted their role in the prosecution of sexual assault between 1853 and 

1912. During these decades, the legal requirements surrounding the denunciation of 

“private” sexual crimes to   the authorities came to receive special treatment. Today, they 

are considered “actions dependent on private request” (acciones dependientes de 

instancia privada).4 The penal code requires that an “interested party” report a sexual 

assault and appeal to a judge to investigate. Tracing how the law and the judiciary arrived 

at these policies during the second half of the nineteenth century sheds particular light on 

shifting relationships between the law, the state, society and families. Although an 

intimate connection always existed between families and society, the contours of that 

bond, and the role of the government in regulating them, changed.  

Through an examination of these dynamics, this chapter investigates how legal 

and judicial policies towards private crimes affected the access poor parents had to justice 

and how the state treated abused youth between 1853 and 1912.5 As the law and 

criminological paradigms shifted throughout these decades, officials successively 

prioritized the maintenance of social decorum, the honor of families, the power of 

patriarchs, and the defense of society. The victims of sexual crime were never a central 

concern, while the protection of morality remained paramount.  

                                                 
4 Código Penal de la República Argentina, book 1, tit. 11, art. 72. 

 
5 “Justice” in this chapter refers to access of the populace to, and the state’s exercise of, its prosecutorial 

powers. In other words, it refers to the responsiveness of the judiciary to denunciations of sexual crimes. It 

does not mean convictions. 
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In all, judicial authorities were uncertain about the role of the state in the policing 

of sexual misconduct. They oscillated between interference in the sexual lives of families, 

and the refusal to intervene in private affairs, both for the sake of society.6 The image of 

the liberal bonearense (from Buenos Aires) judiciary that emerges in the following pages 

modifies the prevailing historiographical vision of the aggressive intrusion of liberal 

states into the lives of the urban lower classes.7  

                                                 
6 The concepts “private” and “public” have different dimensions in this chapter. They refer to physical 

spaces, the reputations of individuals, and legal rights. As space, private refers to the home, the domain of 

families and individuals. Public, in contrast, describes anywhere outside of the home, whether the streets, 

businesses, or other social spaces (Although slightly complicated by the nature of life in tenements houses, 

where people lived with strangers, I include tenements in the conceptualization of “private”). Where private 

is the family, public is society. In terms of reputation, private and public correspond to questions of honor. 

In Latin American society honor was both internal and external. Elites born legitimate could claim 

“internal” honor, while that of everyone else depended upon its negotiation in the public realm. Because it 

depended upon reputation in the public sphere, honor was public. As legal rights, defined by the Bavarian 

code of 1813 and Carlos Tejedor, private crimes were those that hurt the rights of individuals, while public 

ones injured those of the state and society. Because the publication of sexual crimes could hurt the honor of 

a family or individual, the law defined them as private.  

 
7 For example, exploring the contours of patriarchy in turn-of-the-century Argentina, Donna Guy argued 

that the state in both colonial and modern times sought to weaken the absolute authority of patriarchs so as 

to intervene in family and gender relations. The state viewed patriarchal rights as contingent on the age of 

the child and the willingness of the father to obey public laws. Failure to fulfill patriarchal responsibilities 

threatened, but did not guarantee, the restriction or removal of patriarchal privilege. See Guy “Parents 

before the Tribunals: The Legal Construction of Patriarchy in Argentina,” in Hidden Histories of Gender 

and the State in Latin America, eds. Elizabeth Dore and Maxine Molyneux (Durham: Duke University 

Press, 2000), 172-193. Mark Szuchman was one of the first historians to argue that public, state-run 

education acted as a form of social control. See Szuchman, Order, Family, and Community in Buenos 

Aires, 1810-1860 (Stanford: Stanford University Press, 1988). See also: The articles of Donna Guy and 

Irene Rizzini in Minor Omissions; Disease in the History of Modern Latin America: From Malaria to 

AIDS, ed. Diego Armus (Durham: Duke University Press, 2003); María Cristina Inés Diez, “La génesis del 

matrimonio civil,” 115-143; Ingrid Brena Sesma, Intervención del estado en la tutela de menores (Mexico: 

Universidad Autónoma de México, 1994); Carreras, “ ‘Hay que salvar en la cuna”; and Patience Schell, 

“Nationalizing Children through Schools and Hygiene: Porfirian and Revolutionary Mexico City,” The 

Americas 60, no. 4 (Apr., 2004): 559-587. In opposition to the dominant narrative, Nara Milanich 

questioned the vision of an aggressive liberal state. In an investigation of civil paternity suites in late-

nineteenth century Chile, she demonstrated how the liberal Chilean state oscillated between intervening in 

the private sphere and perpetuating private practices of kinship. Milanich asserts that this hesitancy is 

apparent in shifting the lens from a view exclusively of the state to investigating normative practices as 

well. See Nara Milanich, Children of Fate.  
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Each of the three sections that follow traces, in turn, changes to the law, judicial 

action, the role of the police in criminal investigations, as well as the effects of 

government policy on the people who sought justice in the courts. The first part discusses 

the “activism” of porteño tribunals while colonial laws and juridical precedents continued 

to dominate between 1853 and 1873. The next section explores how the adoption of the 

first republican penal legislation resulted in a radical restriction of the state’s 

prosecutorial power between 1873 and 1886. The final portion of the chapter explains the 

contradictory effects of court procedure at the turn of the century, as positivism redefined 

the prerogatives of government officials. Throughout the second half of the nineteenth 

century, questions of jurisdiction, violence, morality and the social status, gender and age 

of victims influenced the changing attitudes and actions of judicial authorities. As a 

result, people’s access to justice waxed and waned, and the state only haltingly, 

unequally, and with much debate, extended protection to abused youth. 

 

“EN EL CASO QUE SIGO…”: STATE-LED INVESTIGATIONS AND THE DEFAULT 

PROTECTION OF YOUTH, 1853 AND 1873 

 

“All crimes, both public and private, cause a double injury: to the offended party and to the 

republic, from which the lawfulness of which, even with a particular accusation, a judge can and 

should proceed from office, punishing the crime in order to reestablish peace and calm.”8  

        Antonio Gomez 

        Sixteenth-century Spanish 

jurist 

 

 

                                                 
8 Cited in Levaggi, Historia del derecho penal, 29.  
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 The phrase, “en el caso que sigo,” or “in the case I am pursuing,” exemplifies the 

Argentine judiciary’s proactive investigation and prosecution of sexual crimes until the 

mid-1870s. Between 1853 and 1873, judges often used this expression, employing the 

first person pronoun to request information, in state-led lawsuits. The medieval legal 

code, the Siete Partidas (1251-1265), continued to dictate the circumstances under which 

the government could charge an accused sexual aggressor, and the courts followed 

colonial judicial procedures. Although Spanish legal and juridical traditions were the 

most important elements in deciding how criminal courts dealt with sexual crimes, the 

social status of the victim, and the violence used in an attack also influenced the decisions 

of judges.  

The perpetuation of colonial practice meant that the law regulated morality, the 

judiciary acted as mediator between individuals, and the state stood as dispenser of 

justice to any and all who came to the courts. Empowered by legislation passed in the 

first half of the nineteenth century, the police played a central and pivotal role in criminal 

investigations. This section first details the functions of the law, the courts and law 

enforcement in the proactive prosecution of sexual crimes. It then describes the 

relationship between criminal tribunals and parents who reported the abuse of their 

children. Between 1853 and 1873, although there were few convictions, resulting most 

often from a lack of evidence, officials freely acted on behalf of poor parents who sought 

justice for their children. 

 

Police Intervention and an “Activist Judiciary” 
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The most notable characteristics of legal and judicial culture in mid-nineteenth 

century Buenos Aires were the perpetuation of colonial laws, practice and ideology, and 

the centrality of the police in criminal investigations.9 The continued reign of Spanish 

legal precedents and remnants of the colonial judicial system gave criminal courts a wide 

berth in their course of action through the early 1870s. Seeking to regulate public and 

private morality, the Siete Partidas had declared that “any man of the town” could report 

another for incest, rape, deflowering, and sodomy.10 This stipulation allowed anyone to 

report illicit and immoral sexual behavior, and gave authorities the right to initiate an 

investigation after receiving a simple denunciation. It did not matter how or to which 

government entity the report was lodged, or who made it.  

Given these loose legal regulations, and following colonial juridical precedent, the 

state acted immediately upon receiving the report of a sexual attack.11 As soon as a 

member of the community went to the police, they arrested the accused perpetrator and 

                                                 
9 Osvaldo Barreneche traced the continuities and changes between pre- and post-Independence criminal 

justice in the province of Buenos Aires. He stressed that there was more continuity than change in penal 

practices, while the state did experiment institutionally. He also argued that the basic features of modern 

Argentine justice system emerged between 1785 and 1853. See Barreneche, Crime and the Administration 

of Justice, 48-68. Ramón Yanzi Ferreira also studied the survival of colonial penal practices at the end of 

the eighteenth century in Cordoba, Argentina. See Ramón Pedro Yanzi Ferreira,  “Los delitos de orden 

sexual: violencia, incesto y estupro en la jurisdicción de Córdoba del Tucumán (siglo XVIII),” Cuaderno 

de historia del derecho, Instituto de Historia del Derecho de las Ideas Políticas Roberto I. Peña 15 (2006): 

28-45. 

 
10 Las Siete Partidas, glosadas por el Licenciado Gregorio Lopez (Madrid: Boletín Oficial del Estado, 

2004), ley 2, tit. 18; ley 2 tit. 19; and ley 2, tit. 20, P. 7. The rule was the same for sodomy: ley 2, tit. 21, P. 

7. For more on the Siete Partidas see: Levaggi, Historia del derecho penal, 21-36; and Barreneche, Crime 

and the Administration of Justice, 13-27. 

 
11 See table 7 in appendix. 76 of the 233 sampled cases occurred between 1853 and 1872, before the courts 

began to question their role in the prosecution of sexual crimes.  
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initiated an investigation into the affair. 12 Law enforcement collected evidence, 

performed medical examinations, and took opening statements from witnesses, the victim 

and the accused. If testimonies clashed, they would set up face-to-face confrontations 

(careos) between individuals. Police officers then wrote up a summary of these 

proceedings, which went to the judge (juez de primera instancia).  

This high level of police interference in, and manipulation of, the initial moments 

of criminal investigations had been a characteristic of the Argentine system since 

Independence. During the early years of the Republic, in a desperate bid to reestablish 

order and ensure public safety after years of warfare, liberal president Bernadino 

Rivadavia had charged the police with the duty of carrying out the investigation of crimes 

(sumario).13 Due to the need for social control in the countryside, this procedure 

remained relatively unchanged in the first half of the nineteenth century. 

                                                 
12 These procedures closely followed colonial antecedents, at least on the peripheries of empire. For a 

description of the legal process during the colonial period see Charles Cutter, The Legal Cultural of 

Northern New Spain, 1700-1810 (Albuquerque: University of New Mexico Press, 1994), 105-146. For a 

history of the development, growth, ideology, and exercise of criminal law during the Spanish monarchy, 

see Francisco Tomás y Valiente, El derecho penal de la monarquía absoluta (Siglos XVI – XVII – XVIII) 

(Madrid: Editorial Tecnos, 1969). Although a denunciation was the most common means of initiating a 

state investigation, there were other ways these events came to the attention of the courts. Sometimes the 

police happened upon an act in the middle of its perpetration (in fraganti). Other times, parents took their 

child, afflicted with a venereal disease, to the hospital and examining doctors informed the judiciary. 

 
13 Rivadavia issued this edict twice, once on May 31st 1822 and again on January 8th 1825. For more on 

Rivadavia’s reforms in the 1820s see Shumway, The Invention of Argentina, 81-111. The reliance of the 

executive branch on the police and military to implement resolutions resulted in excessive police 

autonomy. In the 1820s, for example, the police had a larger budget than did the judiciary. Through this 

high level of interference in the judicial process, the police created what Osvaldo Barreneche called a 

“typology” by which judicial authorities later evaluated cases. See Barreneche, Crime and the 

Administration of Justice, 1-5, 90 and 112.  In 1830, Juan Manuel de Rosas revoked Rivadavia’s orders, 

declaring police intervention not only unnecessary, but also harmful to the quick and upright administration 

of justice. Rosas required judges of first instance carry out the sumario on the grounds that having the 

police do so created an unnecessary duplication of paperwork, distracted  them from their principle work, 

and slowed down judicial proceedings. See Francisco Romay, Historia de la Policía Federal Argentina: 

Orígenes y Evolución, vol. 5 (Buenos Aires: Biblioteca Policial de la Policía Federal Argentina, 1963-
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During the transition from liberal government (1816-1828), to caudillo rule 

(1829-1852), and back to liberal control, the police were pivotal in criminal 

investigations. After the defeat of the conservative strongman, Juan Manuel de Rosas in 

1852, Rivadavia’s post-Independence peace-restoring legislation continued to dictate the 

preliminary investigation of crime.14 As a result, the police would remain central to the 

judicial process in the 1850s and 60s, shaping cases before they ever reached the 

magisterium.  

Once the preliminary investigation was complete, the documents of the 

investigation passed to the judiciary. Upon the receipt of sumarios, judges of first 

instance reviewed them and had witnesses appear before the court to ratify their 

statements. Magistrates relied upon law enforcement to ensure individuals showed up. 

Once the ratification process was finished, the prosecutor (fiscal) pressed charges, and the 

defender, most often the public defender, responded.15 With the written opinions of both 

the prosecution and defense, the magistrate would then weigh the evidence according to 

                                                                                                                                                 
1965), 38-9. Despite this decree, there were marked similarities in police action between liberal and 

conservative rule. See Barreneche, Crime and the Administration of Justice, 8 and 94; and Mark Szuchman, 

“Disorder and Social Control in Buenos Aires, 1810-1860,” Journal of Interdisciplinary History 15, no. 1 

(Summer, 1984): 83-110. Szuchman posited that the system was arbitrary throughout the different political 

regimes. Ricardo Salvatore, in contrast, showed that the judicial system under Rosas was anything but 

arbitrary and capricious, but rather based solidly upon the law. See Ricardo Salvatore, Wandering 

Paysanos: State Order and Subaltern Experience in Buenos Aires during the Rosas Era (Durham: Duke 

University Press, 2003).  

 
14 Law 269, passed August 19, 1859, stipulated that the decree of May 31, 1822, which gave the police the 

authority to investigate crimes and arrest delinquents and their accomplices, would continue to reign as law. 

See Colección completa de leyes, comps. Ketzelman and de Souza, 32-4.  

 
15 Fiscal is the Spanish term for the prosecutor. Although not the exact equivalent of “district attorney,” 

they filled the same role in the judicial process. I, therefore, use the term “DA” interchangeably with 

“fiscal” and “prosecutor” in order to vary language. 
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written laws, trying to take into account all of the circumstances surrounding the case, 

and declare the guilt or innocence of the defendant. Once he had reached a verdict, he 

would send it to the higher court (Superior Tribunal de Justicia en lo Criminal) for 

ratification.  

The whole process, which was completed in writing, was an extension of the 

colonial “inquisitive” system of “trial by legal court.” This scheme had established the 

state as the primary protagonist in legal proceedings.16 According to historian Charles 

Cutter, criminal trials in Spain and its empire shifted in the mid-sixteenth century from an 

“accusatory system,” which was driven by the parties involved, to an “inquisitive 

system,” initiated and directed by a judge.17 What he calls an “activist judiciary” emerged 

in colonial Latin America during that time.  

This steady growth of royal authority in the sixteenth century resulted in a greater 

degree of government activism in criminal prosecutions. The crown encouraged 

magistrates to act as monitors of their communities. As a result, at least on the fringes of 

empire, the judiciary investigated and prosecuted any illegal activity within its 

jurisdiction in order to maintain public order. By the eighteenth century, the maintenance 

                                                 
16 On “trial by legal court” (juicio por tribunales de derecho) versus “trial by jury” (juicio por jurado) see 

Juan Aguilera, La Justicia de Instrucción en la Capital Federal (Buenos Aires: Imprenta, Liografia y 

Encuadernación de Jacobo Peuser, 1903), 11-12. 

 
17 On the accusatory system see Cutter, The Legal Culture, 105-9. Aguilera described the differences 

between an “inquisitive,” “accusatory” and “mixed” systems. He claimed that in late-nineteenth century 

Buenos Aires, the system was “mixed,” meaning the first part of the process of collecting evidence 

(sumario) was carried out in secret while the second, the ratification of witnesses, arguments by defense 

and prosecution and publication of the verdict (plenario), was public. See Aguilera, La Justicia de 

Instrucción, 30-33. 
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of social equilibrium had become the prime function of the local magisterium in the New 

World.18  

Given the striking similarities between colonial judicial action and the functioning 

of the courts in the mid-nineteenth century, it is possible that nineteenth-century 

magistrates had a similar ideological understanding of their role in society. As the quote 

by Antonio Gomez, located at the beginning of this section, demonstrates, whether public 

or private, crime was detrimental to both the person directly offended and society as a 

whole. In the case of sexual transgressions, public scandal resulted from the breach of 

acceptable boundaries of behavior, which offended not only the individual whose honor 

was in question, but also the community.19  

This social trespass created the need to fix publically what had been broken. The 

judiciary sought not only to rectify the situation for the victim but also to “reestablish 

peace and calm” in society. In this peace-keeping function, judges sought fairness 

(equidad), or what was commonly perceived to be just. By dispensing the justice of the 

                                                 
18 Cutter, The Legal Culture, 109. Cutter’s conclusions come from a case study of the judiciary on the 

northern frontier of New Spain, in modern-day New Mexico.  In peripheral locations, the legal process 

underwent a process of “vulgarization” during the colonial period in which written laws and doctrine from 

Spain combined with local customs and the expectations of fairness in different communities to create a 

legal system that functioned to legitimize the crown. Ibid., 40-1. Argentine scholars have noted a similar 

trend in Buenos Aires. According to legal scholar, Abelardo Levaggi, in areas far from the centers of 

empire, criminal justice assumed a peculiar, local character outside of texts and juridical doctrines. See 

Levaggi, Historia del derecho penal, 19. Barreneche also noted the “legal autonomy” of Spanish towns 

where general norms in judicial practice and procedure adapted to local realities. Barreneche, Crime and 

the Administration of Justice, 18-20. See also Barreneche, “‘Esos Torpes Dezeos’: Delitos y desviaciones 

sexuales en Buenos Aires 1760-1810,” Estudios de Historia Colonial no. 13. La Plata: Facultad de 

Humanidades y Ciencias de la Educación (1993): 29-45. 

 
19 See Lyman Johnson and Sonya Lipsett-Rivera, eds., The Faces of Honor: Sex, Shame and Violence in 

Colonial Latin America (Albuquerque: University of New Mexico Press, 1998). 
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king and resetting the social balance through the prosecution of deviant behavior, judges 

acted as arbiters between individuals.  

The affair between Antonio Odonne and Enrique Bezner exemplifies how mid 

nineteenth-century porteño courts continued to serve their pre-national role as social 

mediators.20 In August 1858, Antonio reported the abuse of his daughter, Josefina, then 

seven months pregnant, to the local judge. He claimed their landlord, Don Enrique 

Bezner, had seduced, promised to marry, impregnated and then abandoned her, burdening 

his family with all of the costs of raising the child. He requested that the judge either 

make Bezner marry his daughter, or pay her a dowry.21 In response to the petition of 

Antonio Odonne, Judge Mariano Beascoechea ordered a verbal confrontation (careo) 

between him and Bezner to see if they could come to an agreement.  

When the men were unable to compromise, the judge concluded that the 

relationships of Bezner and Josefina had been consensual and was, therefore, outside of 

the jurisdiction of a criminal prosecution.22 The actions of Judge Beascochea, receiving 

the petition of Odonne and then arbitrating a meeting between the two men, epitomized 

the role of the courts as “go-between” in the mid-nineteenth century. Judges mediated 

                                                 
20 AHPBA, 183-2 Antonio Odonne con D. Enrique Esperner por estupro de una hija de aquel, 1858. The 

exact age of Josefina does not appear anywhere in the case file, but Odonne claimed she was “of a young 

age” (de poca edad). Historians have noted the widespread tendency among plaintiffs to paint victims of 

sexual assault as younger than they were in order to make them appear more innocent. See footnote 44 in 

the introduction and footnote 43 in chapter 2.  

 
21 This case is typical of estupro or rapto cases from the colonial and early national periods, which are 

studied in greater detail in chapter two. 

 
22 He referenced both the Fuero Real (ley 7, tit. 7, L. 4), which established that consensual sexual 

relationships were outside of the reach of the law, as well as a decision by the Camara or appeals court 

from Oct. 3, 1839. I was unable to locate this decision. 
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private affairs in order to ensure peace and tranquility within the community. Given this 

function, people likely believed the courts would respond to them, and they would 

receive “justice” from the state. 

Law enforcement and judicial authorities continued to control the legal process 

well into the late-nineteenth century, despite a call for the creation of a jury system in the 

1850s. Although the Constitution of 1853 prescribed the establishment of juries (juicio 

por jurados), most elite lawmakers and politicians in Buenos Aires agreed that the people 

of the country were not ready for them.23 As Argentine jurist, Rodolfo Rivarola, 

commented at the end of the century, “the jury is an exotic plant that never grew roots in 

our country,” for the “lack of preparation and habits in the practice of free institutions.”24 

Through the turn of the century magistrates would monopolize the judicial process, 

although their role as dispensers of justice would change. 

Parents, Judges, and Sexual Crimes 

 

Given the nature of the “inquisitive” system, in the 1850s and 1860s the judiciary 

acted on behalf of poor parents who sought justice for their abused children. After 

mothers and fathers reported the abuse of their sons and daughters to the police, judges 

                                                 
23 Article 24. See Constitution of the Republic of Argentina (Washington, D.C.: Pan American Union, 

1953), 5.  

 
24 Quoted in Aguilera, La Justicia de Instrucción, 13. The failure to establish juries epitomized the liberal 

paradox: the clash between republican principles of individual liberty, freedom, equality and realities of 

social control. While expounding enlightenment ideals, liberal states in Latin America suppressed rights 

and individual guarantees. This paradox stemmed from elite distrust of the masses, which is a common 

trope in the history of the region. In Argentina, this sentiment emerged post-Independence and appeared in 

liberal thought throughout the nineteenth and early twentieth centuries. See Shumway, The Invention of 

Argentina, 122-167; and Levaggi, Historia del derecho penal, 176-7. 
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often asked them if they wanted to participate in the criminal investigation. They 

generally declined to be involved actively. For example, after reporting the deflowering 

(estupro) of his five-year-old daughter to the police, the judge asked Don Carmello 

Figuera in 1865 if he had come to “declare himself a party in this case” (nombrarse parte 

en este caso).25 The man refused to take part in the trial, leaving “the exercise of his 

actions to justice.”  

The case file does not indicate why Figuera reported the crime but chose not to 

engage in the judicial process. While he may have had many personal reasons for his 

decision, one plausible explanation was that he was accustomed to the “activist” nature of 

the courts and believed the state would take care of the issue whether or not he was 

involved. Indeed, that only ten parents of seventy-six chose to engage the prosecution of 

the attacker of their child between 1853 and 1872 suggests that people believed the state 

would act on their behalf, and that they would receive “justice” by simply reporting to the 

police.26 

While Figuera was not explicit as to the reason for his inaction, poverty might 

also hinder the ability of some parents to participate. Mercedes Madrid was clear in 1863 

that she was not pressing charges against the attacker of her eight-year-old daughter 

                                                 
25 AHPBA, 243-25 Criminal contra Francisco Mora por tentativa de estupro en la niña de cinco años 

Lorenza Figuera, 1865. 

 
26 Investigations of colonial courts have shown that they served to legitimate the colonial government in 

the eyes of common people, who believed they could resolve their personal issues through the king’s 

justice. See Michael Scardaville, “(Hapsburg) Law and (Bourbon) Order: State Authority, Popular Unrest, 

and the Criminal Justice System in Bourbon Mexico City,” The Americas 40, no 4 (April, 1994): 501-525; 

and Brian Owensby Empire of Law and Indian Justice in Colonial Mexico (Stanford: Stanford University 

Press, 2008).  
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because she had no material means to do so.27 The court scribe noted that Mercedes 

“completely lacked all resources to pay for [the drafting of] a document (un escrito), and 

that finding herself, for the same reason, unable to take part in the trial, she left the 

exercise of her actions to justice.” Although Mercedes could not take part in the 

prosecution of the molester of her daughter because she was too poor, her lack of material 

means did not affect her access to justice.  

The experience of Mercedes highlights several important dynamics of the judicial 

system prior to the 1870s. To begin, neither poverty nor gender kept parents from 

obtaining justice for their children through an investigation of their abuse. If, and 

generally when, a mother or father denied his or her right to take part in the judicial 

process, the courts continued without them. Likewise, authorities were gender neutral; 

they responded in the same way to denunciations by males and females. They never 

questioned the marital status of women, or their relation to the victim.  

This willingness of the police and judges to pursue the complaints of parents 

reflects the association between “justice” and state prosecution. In leaving her “actions to 

justice,” Mercedes gave the courts the right to pursue the defiler of her daughter, and the 

judge responded. The request of one father perfectly captured this relationship. Felio 

Burgunobo refused to take part in the trial of the man who purportedly attacked his five-

year-old daughter but asked “that justice proceed as it should.”28 He assumed that the 

courts would respond to his report, and for him that equated to justice. This association 

                                                 
27 AGN, 1era serie, P-2 Pedriel, Juan por estupro en la joven Laurentina Madrid, 1863. 

 
28 AGN, 2nda entrega, P-2 contra Benito Pizarro por estupro, 1871. 
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between justice and judicial action was another remnant of the colonial period, when the 

king was the supreme source of justice and his representatives dispensed it to his New 

World subjects.29 This correlation would change after 1873, when judges stopped 

investigating crimes if parents refused to “take part.”  

From time to time, after parents relinquished their rights, judges would justify 

why they initiated an investigation. These periodic explanations reveal two special 

considerations that preoccupied officials and merited state intervention: the plight of 

children without families, and particularly violent crimes. The courts always took it upon 

themselves to act on behalf of family-less children, as Judge José Cueto did for thirteen-

year-old Adelina Torres in 1870. From the case file, it is unclear who reported the abuse 

of Adeline by a fellow servant.30 However, Judge Cueto immediately started an 

investigation of her attack. Adelina claimed that a fellow servant, Agustín Tambusia, had 

locked her in a room and abused her. Although Tambusia denied the allegations against 

him, Cueto gave the peon a year of prison. The accusation of Adelina, a corroborating 

witness testimony, and a medical exam that showed irritation in her genitals were enough 

proof for the magistrate.  

                                                 
29 See Cutter, The Legal Culture, 48-9. On the theoretical foundations of the power of the king, and how it 

manifested in the New World see Alejandro Cañeque, The King’s Living Image: The Culture and Politics 

of Viceregal Power in Colonial Mexico (New York: Routledge, 2004), 17-50. 

 
30 AHPBA, 301-1 contra Agustin Tambusia por estupro, 1870. The protection of orphans may have been a 

tie-over from late-colonial, Bourbon legislation. A 1794 decree on expósitos (foundlings) had legitimated 

both male and female children previously assumed illegitimate. Given the extreme challenge that the decree 

posed to the social and racial status quo in the New World, however, the Council of the Indies of loath to 

rule on it, leaving the negotiation of the decree to local officials. See Twinam, Public Lives, 298-306. 
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The decision of Judge Cueto demonstrates the lengths to which the activist 

judiciary would go in the 1850s and 1860s to protect those it deemed worthy. The court 

protected the young girl in spite of her socioeconomic status as an illiterate, illegitimate 

servant. In the course of the trial, the defense attorney attacked Adelina’s level of 

education and age in order to undermine her testimony. At fourteen, he claimed, she had 

already arrived at puberty, the age of malice, and she was uneducated and unable to sign 

her own name. Despite the defense’s criticism of her lowly status, and imputation of 

immorality, the judge accepted the testimony of Adelina over the word of Tambusia. 

Although the courts would continue to defend children without families in the coming 

years, after the 1870s it would only extend protection to those younger than twelve 

without question. 

While generally willing to safeguard socially vulnerable youth, the courts also 

pursued cases when they suspected the use of violence. For instance, Judge Damien 

Hudson justified his choice to prosecute Camilo Ceppi in 1874 because of the brutality of 

his actions.31 The father of ten-year-old Avelina reported her deflowering to the police in 

November. He claimed Ceppi, a worker at the local pharmacy, had molested the girl 

when she went to the store to buy groceries. Avelina told the court that Ceppi had 

covered her mouth so she could not scream, hit her, and only let her go when someone 

entered the store.  

                                                 
31 AGN, 2nda entrega, C-8 Ceppi, Camilo por estupro, 1873.  
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After denouncing the crime and ratifying his statement before the court, Avelina’s 

father then rescinded his accusation. “In honor of the truth,” he declared, Ceppi had never 

attacked the modesty (pudor) of his daughter. Despite the withdrawal of his allegation, 

Judge Hudson justified “the exercise of public action” because of the presumed violent 

nature of the attack. In the end the magistrate dropped the charges due to a lack of 

evidence. However, his insistence on continuing the prosecution without the father of the 

victim epitomizes the readiness of officials to pursue violent sexual aggressors through 

the early 1870s. 

Although the courts followed general procedures between 1853 and 1872, the 

exercise of justice often seemed inconsistent and arbitrary. Sometimes judges failed to 

ask parents if they wanted to take part in the trial and simply initiated a prosecution 

without them. Other times, officials hesitated to act for no clear reason.32 Finally, in a 

case that foreshadowed the change in direction that the judiciary would take in the mid-

1870s, Judge Sisto Villegas dropped the charges against the purported rapist of a seven-

year-old in 1858 because her father refused to take part in the trial. 

In a fashion typical of cases in the mid-nineteenth century, Juan Colarreta 

reported the abuse of his daughter, Juana, to the police, but left the exercise of his rights 

                                                 
32 The seemingly arbitrary nature of justice was not necessarily so. The general lack of comment as to why 

judges ruled in a certain way may have been yet another tie over from the colonial period. Castilian law had 

prohibited magistrates from explaining the legal points on which they based their final verdicts. Nineteenth-

century magistrates were short and nebulous, leaning towards brevity in their sentencing, which suggests a 

continuation of colonial practice. Although the most detailed cases might provide a good idea of legal 

argument used in specific cases, it is impossible to know whether their final decision rested solely upon 

those arguments or other considerations as well. It is possible that, like their colonial predecessors, judges 

in mid-nineteenth century Buenos Aires had their own logic, which it is difficult to glean from the court 

records. For colonial practice, see Cutter, The Legal Culture, 131. 
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to justice, ie. the state. 33 Unlike most judges who picked up the investigation without 

parental participation, Judge Villegas refused to do so. He affirmed that the accused, Jose 

Olguín, had indeed offended the modesty of his young victim, but posited that because it 

was a “private” crime he could not proceed with an investigation without an official 

request from Colarreta.  

“By its nature,” Villegas reasoned, the crime “constitute[d] a private insult that 

[could] only be pursued at the petition of a offended party, which [in this case] asks for 

nothing.” It is unclear from where Villegas drew his line of reasoning because he did not 

reference any legal precedents, and his decision was abnormal for the 1850s. However, 

his refusal to act in “private” crimes foreshadowed what was to become common 

procedure by the mid-1870s. 

Between 1853 and 1872, the state proactively investigated and prosecuted sexual 

deviance. Given that criminal courts continued to act based on colonial legal and judicial 

precedents, the police and judges rarely hesitated to act. The adoption of the first 

republican legislation would change the legal conceptualization of sexual crimes, remove 

the judiciary as social arbiter, and alter the role of the government as default dispenser of 

justice, thereby changing the relationship between the state and society. 

 

                                                 
33 AHPBA, 187-29 Criminal contra Jose Olguin por violación de la joven Juana Coloneta en el Partido de 

Cañuelas, 1858. In an 1859 case, the defender made a big deal about the failure of the judge to ask the 

victim’s father if he wanted to take part in the case. When the judge did ask, he renounced his rights, and 

the magistrate continued the prosecution anyways (AHPBA, 194-47 criminal contra el joven Juan Silva por 

estupro de una niña de cuatro años, 1859). 
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ONLY BY REQUEST OR PETITION: DEFENDING FAMILY HONOR AT THE EXPENSE OF 

ABUSED YOUTH, 1873-1886 

 

“By general rule, established in protection of public morality, and the peace and honor of 

families…the accusation or written petition of the interested party or of the person under whose 

power [the victim] found herself at the time the crime was committed is necessary...[so as to 

leave…] the arbitration of his honor to the legitimate interested party…”34 
       Benjamin Victórica, 1876 

Fiscal of the Buenos Aires Court of 

Appeals 

 

 

While court procedure remained relatively unchanged for twenty years, judicial 

authorities began to question their role in the prosecution of sexual crimes in 1873 – five 

years prior to the adoption of the first republican penal legislation. When the provincial 

congress ratified the law in 1878, article 266 of the new code required that an “interested 

party” formally request an official investigation of a sexual crime.35 In so doing, it 

reversed the colonial legal precept that anyone could report a sexual perpetrator, and 

denied the right of authorities to act on their own. Through article 266, Tejedor fashioned 

the law as the protector of family honor and public morality. This altered the function of 

the courts as mediator between individuals, and shifted the relationship between the state 

and the people. 

                                                 
34 AGN, 1era serie, P-2 Pedriel, Juan por estupro, 1876. 

 
35 Carlos Tejedor had submitted a full draft of his proposal to congress in 1868. (See Carlos Tejedor, 

Proyecto de Código Penal para la República Argentina (Buenos Aires: Imprenta del Comercio del Plata, 

1866). President, Bartolome Mitre, ordered copies and distributed them among all those engaged in the 

judicial and legislative processes. This meant that the proposal had been circulating within the judicial 

community for seven years. The preemptive action on the part of the judiciary likely reflects the access of 

authorities to Tejedor’s code prior to its interim adoption in 1878.  
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Between 1873 and 1886, legal change and questions of morality combined with 

the age, social status, and the gender of the victim to influence how judges treated sexual 

cases. The most important variable, however, was the actions of parents – how they 

reported an attack, whether they chose not to take part in a trial, or if they withdrew their 

accusation. If mothers and fathers did not participate in some way, judges would stop the 

prosecution. Paradoxically, then, as magistrates prioritized the prerogatives of families, 

and especially patriarchs, they made it more difficult for poor parents to get justice for 

their abused children.36 This section first discusses the sources of article 266. It then 

explores the judicial debate that erupted over the lawful jurisdiction of the courts and 

their course of action towards sexual crimes. Finally, it examines the effects of the new 

article on the populace. Between 1873 and 1886, the judiciary sacrificed justice and the 

protection of youth for the theoretical defense of the honor of fathers. 

Carlos Tejedor and the Sources of Article 266  

 

Carlos Tejedor introduced the notion of “private” crimes into the republican 

criminological paradigm in 1868. He defined as “private” those offenses that primarily 

injured an individual or family, rather than the state or society.37 Article 266 of his code 

regulated the denunciation of sexual crimes, which he characterized as private because of 

                                                 
36 The following section employs “patriarch” and “family” interchangeably. This usage does not assume 

that all of the members of a family had the same personal prerogatives, but rather reflects the traditional 

understanding of family honor as dependent upon the patriarch’s protection of the female members of his 

household. On the connection between male and family honor see Johnson and Lipsett-Rivera, introduction 

to Faces of Honor, 1-17; and Honor, Status and Law, ed. Caufield. 

 
37 In Tejedor’s original code, in addition to “crimes against honesty,” private crimes included those against 

life, the civil state, individual guarantees and property as well as lesions, illegal marriage, insult and injury.  
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their close relationship to honor. In the conceptualization of “private” crimes and article 

266, Tejedor drew from two distinct sources: the Bavarian penal code of 1813, and its 

Spanish and Peruvian counterparts of 1822 and 1868, respectively. By borrowing from 

these traditions, Tejedor introduced notions of law and morality into the Argentine legal 

paradigm that came from the Enlightenment, while simultaneously retaining Spanish 

legal traditions and practices that dated back to Roman imperial law. The combination of 

these distinct customs reconceptualized the function of the judiciary in policing sexuality. 

Liberal principles of law and morality, contained in the Bavarian penal code of 

1813, were the first important influence on Tejedor’s ideas of crime and punishment. The 

redactor of the German law, Anselm Feuerbach, was what historian Isabel Hull called a 

“thoroughgoing Kantian liberal” and a “late-enlightened reformer.”38 Tejedor’s reliance 

on the Bavarian code meant that Feuerbach’s classical liberal ideological position on 

crime, law, and morality would have two important and enduring implications in 

Argentina. The greatest impact was the introduction of the private/public divide. 

Feuerbach conceptualized the law as protecting “essential rights.” In this schema, crimes 

deemed public were actions that attacked the rights of the state, while private crimes 

injured those of individuals.39 Tejedor included this distinction. The adoption of his plan 

                                                 
38 Isabel Hull, Sexuality, State and Civil Society in Germany, 1700-1815 (Ithaca: Cornell University Press, 

1996), 42. For more on Kant and Feuerbach, see pages 42-48. 

 
39 According to Hull, the public/private split was a prominent theme not only in discourse in Germany but 

throughout Western Europe. It was a powerful symbol system used to bring order to the emerging post-

traditional relations and provided a flexible framework within which rights, privileges, duties and 

responsibilities could be newly constituted and distributed. Hull, Sexuality, 5. For more on the private and 

public divide in nineteenth-century Europe see Jeffrey Weeks, Sex, Politics and Society: The regulation of 

sexuality since 1800, 2nd edition (London: Longman, 1989); and George Mosse, Nationalism and Sexuality: 

Respectability and Abnormal Sexuality in Modern Europe (New York: Howard Fertig, 1985). 
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as the first national code in 1887 ensured that it would remain a central feature of the 

conceptualization of criminal action in Argentina well into the twentieth century.40   

In mimicking the Bavarian code, Tejedor also theoretically changed the role of 

the state as the regulator of morality. Under the antiguo regimen, laws governed both 

public and private morality, punishing such intimate phenomena as thoughts and 

consensual sexual acts that transgressed appropriate moral boundaries.41 In contrast, 

Feuerbach believed that principles of reason should undergird the law, and by 

consequence, it should be completely separate from the moral realm. He wrote, “The 

fulfillment of the moral order lies entirely outside the boundaries of the law.”42 In 

contrast to government-regulated morality, Feuerbach relegated its policing to the 

individual. He believed people achieved moral behavior through the unhindered use of 

free will, not government oversight. 

Given his stress on the separation between the legal and moral spheres, Feuerbach 

decriminalized all consensual sexuality in his 1813 penal code. He only punished acts 

involving violence, or those that infringed upon the rights of others. Ironically, reforms to 

                                                                                                                                                 

 
40 Immediately following its submission to congress, the president appointed a commission to review 

Tejedor’s proposal. Thirteen years later, in 1881 it presented an entirely new code to Congress. The 

redactors of the new proposal suggested removing the distinction, on the grounds that most modern 

legislations had rejected it: “The division of crimes in public and private, adopted in the project of Dr. 

Tejedor, has been rejected by modern authors.” 

See Proyecto de Código Penal, presentado al poder ejecutivo nacional, por la comisión nombrada para 

examinar el proyecto redactado por el Dr. D. Carlos Tejedor (Buenos Aires: Imprenta de El Nacional, 

1881); and Abelardo Levaggi, Historia del derecho penal, 188. 

 
41 See Tomás y Valiente, El derecho penal; and James Brundage, Law, Sex and Christian Society in 

Medieval Europe (Chicago: University of Chicago Press, 1987). 

 
42 Hull, Sexuality, 44. 
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Feuerbach’s code would recriminalize consensual sexuality in Germany in the nineteenth 

century, while it would remain outside the realm of the law in Argentina.43 Because of 

the Bavarian code, Tejedor decriminalized consensual sexuality and completely 

transformed the paradigm of sodomy in Argentina.44  

Feuerbach and the Bavarian code of 1813 influenced how Tejedor conceptualized 

crime, and theoretically redefined the role of the law as the regulator of moral behavior. 

Article 266 both exemplifies these liberal influences and reveals how, despite them, the 

law continued to regulate morality. The article delineated how individuals could 

denounce sexual crimes, and how the authorities could legally react. It reads: 

 [The court] will not proceed to form a lawsuit for [rape, deflowering, and 

abduction] except by the accusation (acusación) or petition (instancia) of the 

offended woman (la interesada), or of the person under whose power she found 

herself when the crime occurred. If the crime was committed against a pre-

pubescent that does not have parents or a guardian, anyone of the town can 

accuse and the lawsuit will proceed from office.45 

 

Tejedor specified two means by which a magistrate could initiate an investigation of 

sexual crimes: the receipt of either a formal accusation (acusación) or a written petition 

(instancia). By requiring the participation of an interested individual and the submission 

of a written petition, the stipulation severely restricted judicial authorities’ right to 

investigate sexual immorality, thereby separating law and morality. 

                                                 
43 See text corresponding to footnote 32 in chapter 4 for further discussion. 
44 Chapter four explores this process in detail.  

 
45 Law #1140 in Colección completa de leyes, comps. Ketzelman and de Souza, 455. Upon its adoption, 

congress renumbered Tejedor’s original proposal. In the original (Tejedor, Proyecto de Código Penal), this 

stipulation was found in the 2nd book, tit. 3, no. 5 “Disposiciones Communes,” art. 3. 
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While the liberalism of Feuerbach intended to separate morality and law, the other 

sources of article 266, the Spanish penal code of 1822 and the Peruvian of 1868, ensured 

that they remained intimately connected. Article 266 copied, almost word for word, 

articles in the Spanish and Peruvian codes, which protected family honor according to the 

Spanish, Catholic tradition.46 In this schema, a woman’s honor rested upon her public 

reputation of chastity, and that of the family, on the ability of the patriarch to protect the 

females in his household.47 In order to safeguard family honor, these laws regulated the 

denunciation of sexual acts that attacked female chastity. By restricting official action in 

the prosecution of deflowering, abduction and rape, they sought to stop the publication of 

potentially deleterious information. Following the ideological underpinnings of these 

codes, Tejedor concluded, “If the law has limited the right to accuse [in] these crimes 

                                                 
46 Article 278 of the Peruvian Code reads: “A lawsuit for the crimes referenced in this title will not be 

formed except by accusation or request of the interested (interesada), or the person under whose power she 

found herself when the crime occurred; and, when necessary, the board of families should name a defender 

for the offended. If the crime was committed on a prepubescent without parents or guardians, anyone can 

accuse and the courts can proceed from office.” See Código Penal de Perú, edición oficial (Lima: Imprenta 

calle de la Rifa, 1863). Both Tejedor and Peruvian code drew from article 361 of the Spanish code of 1822, 

which reads: “[The courts] will not form lawsuits for estupro except with the written petition of the 

offended or her tutor, parents or grandparents. To proceed in lawsuits for rape and rapto carried out with 

dishonest intentions, the denunciation of an interested person, or her parents, grandparents or tutors, is 

enough, even though they do not present a written petition. If the offended person lacks, either because of 

her age or moral status, the ability to take part in a lawsuit, or is in all things helpless, lacking parents, 

grandparents, siblings, or guardians (tutor or curado) to denounce, a representative defender or the public 

prosecutor can do it. In all cases of the present article, the offender will be free of punishment if he marries 

the offended, and the judicial proceedings will end in whatever state they are when the marriage is 

verified.” See: Código Penal de España, edición oficial reformada (Madrid: La Imprenta Nacional, 1850). 

This law required an accusation in the case of deflowering and a mere denunciation if violence were 

involved. Since the Spanish law differentiated between rape/abduction, which involved violence, and 

deflowering (estupro), which did not, Tejedor did not copy the Spanish code exactly. See Tejedor, Proyecto 

de Código Penal, vol. 1, 333.  
 
47 This legal precedent dated back to thirteenth-century laws that punished men for defiling the chastity of 

women. For more on these laws and the ideology behind them, see footnotes 13-17 in chapter 2. The legal 

and cultural tradition of controlling female sexuality is explored more fully in chapter 2.  

 



 61 

against customs to the offended person or to her close relatives, the reason has been the 

evident considerations of morality and public decency, which are at the reach of 

everyone.”48 This explanation reveals that the intention behind article 266 was to 

continue to regulate the moral realm. 

Through the adoption of stipulations that restricted the action of the state, Tejedor 

ensured the right of the patriarch to keep the loss of honor a secret if so desired. Doing so 

also upheld public morality. By more narrowly dictating both the people who could 

report a sexual trespass, and the prosecutorial powers of criminal courts, article 266 

theoretically altered the relationship between the people and the state. It also caused 

significant disruption in the prosecution of sexual crimes in the criminal courts of Buenos 

Aires.   

Judicial Debate and the Restriction of State Action 

 

Given the previous “activist” prosecution of sexual deviance in porteño courts, 

the legal changes Tejedor introduced, which drastically curtailed the right of judges to 

act, caused many trials to devolve into an internal debate about the lawful course of 

action of tribunals.49 Authorities mused over two primary questions: what exactly did 

article 266 require to initiate state intervention, and why? The ongoing controversy that 

took place between 1873 and 1886 redefined the role of the state in the prosecution of 

                                                 
48 Tejedor, Proyecto de Código Penal, vol. 1, 333. This was a common treatment of sexual crimes in 

various other national codes redacted during the same period. See footnote 53 in this chapter. 

 
49 Of the 74 cases that came before the courts between 1873 and 1886, the issue of the state’s role emerged 

in 29 of them. Although the question of whether to pursue cases from office, and under what 

circumstances, emerged in 1873, authorities only began to reference article 266 directly in 1877. 
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sexual crimes. In attempting to protect both family honor and public morality, the 

judiciary redefined how the government acted for the social good. The courts no longer 

sought to reestablish communal harmony, but to protect society and defend family honor 

by ignoring immorality. 

The central debate among judicial authorities was what exactly article 266 

required in order to begin an investigation. Tejedor had stipulated that individuals needed 

to submit either a formal accusation (acusación) or a written petition (instancia). 

However, judges and lawyers questioned whether a simple denunciation, or a report to 

the police (simple denuncia), would suffice as it had in the past. The controversy between 

the fiscal and judge of the court of first instance in the 1878 case against Pedro 

Cristófero, accused of deflowering a nine-year-old girl, exemplifies both the nature and 

conclusion of this contest.50  

Don Antonio Raba reported the single twenty-six-year-old laborer to the police in 

1876, but, like most parents before him, foreswore his right to take part in the trial. Given 

his renunciation, the fiscal twice requested Cristófero’s release, insisting that according to 

article 266, the tribunal had no right to prosecute him. In opposition to the DA, Judge 

Adolfo Insiarte asserted that the father’s denunciation filled the requirements of an 

acusación or instancia and that he could, therefore, proceed from office. Insiarte 

continued to prosecute Cristófero until the DA appealed to the Court of Appeals.  

                                                 
50 AGN, 2nda entrega, C-13 Cristofero, Pedro por estupro, 1878. 
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The higher tribunal ruled in favor of the prosecutor. The justices issued that since 

the father had denied his right to take part in the trial, the judge needed to desist the 

lawsuit. In regard to correct court procedure, they concluded: “In order to proceed in 

crimes of this nature, a complaint by an interested party, before a competent authority, is 

necessary. This is what should be understood as an official petition (instancia), not just a 

simple denunciation (denuncia).” This ruling laid the foundation for state action: simply 

reporting to the police was not enough for magistrates to act on a victim’s behalf. 

“Interested” individuals needed to lodge a formal, written complaint to a criminal court 

judge.  

Although the law theoretically required the accusation be made before a 

magistrate, the police continued to dominate the early states of criminal investigations, 

much to the dismay of the judiciary. While relying upon law enforcement to aid the 

process of justice, court officials resisted the power and control they exercised in initial 

investigation (sumario) of private crimes. In 1876, for example, Judge Mariano Demaria 

censured police-conducted medical examinations. They should not conduct such 

inspections, he asserted, because it “is immoral and threatening to the girl’s modesty.”51  

Similarly, the fiscal of the Appeals Court commented in 1878 that the police 

should only receive denunciations of private crimes that affected public morality: “It does 

not correspond to commissaries to proceed in private crimes by a simple denunciation 

                                                 
51 AGN, 1era serie, P-2 Pedriel, Juan por estupro, 1876. 
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unless protection against a public attack on customs is required.”52 Despite judicial 

reservations, from 1873 to 1886, people continued to denounce crimes to the police, thus 

ensuring that they played a central and pivotal role in criminal investigations until the 

1890s.  

Judicial officials not only deliberated the requirements of the law, they also 

mused over the intention behind them. Why did Tejedor restrict the right of the state to 

act only after receiving formal accusations and written requests? According to Tejedor’s 

commentary, he did so for the sake of public morality: “If the law has limited the right to 

accuse…the reason has been the evident considerations of morality and public 

decency.”53 

Tejedor’s next explanation, as to why the law protected prepubescent orphans, 

hints at the underlying aim of the article to protect family honor. He proceeded: 

But in the case [of a prepubescent without parents], or in similar cases, when the 

offended cannot, or can only do so herself with difficulty, and lacks family to 

protect her and carry her voice, there is no other remedy than to resort to the 

                                                 
52 AGN, 2nda entrega, C-13 Cristofero, Pedro por estupro, 1878. In arguing the innocence of his client, a 

defense lawyer also censured police action in 1887, claiming law enforcement arrested and exacted 

confessions from innocent men. “We also know the arbitrariness with which the police generally proceed. 

It is not the first time in which we see a commissary carry out a long investigation, arresting the someone at 

the first prejudice he sees, satisfying his own love in the discovery of a crime that does not exist or a 

delinquent that is not such. It would also not be the first time that, with promises of freedom, or terror or ill 

treatment of prisoners, they prefer to confess to a crime that has never occurred to them to commit.”(See 

AGN, 2nda entrega, S-44 Stumbo, Francisco por sodomia en la persona de Josefina Serantes, 1887). 

 
53 Tejedor, Proyecto de Código Penal, vol. 1, 333. This was a common treatment of sexual crimes in 

various other national codes redacted during the first half of the nineteenth century. In his commentary on 

the Spanish code Joaquin Pacheco referenced the French, Austrian, and Napoleonic codes. He does not 

explain why the laws made such stipulations, but stressed the necessity for parents or guardians to request 

state action. See Joaquin Pacheco, El código penal, concordado y comentado, vol. 3 (Madrid: Imprenta de 

D. Santiago Saunaque, 1849), 157-162. 
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courts or its functionaries, to whom, by natural mission, the patronage of such 

helplessness corresponds.54  
 

Tejedor officially established the government as the protector of children without 

families. By deduction, then, the family was the primary, natural defender. The extension 

of this responsibility to public authorities in extenuating circumstances indicates that 

article 266 intended to defend not only public modesty, but also the right of the family to 

protect itself.  

Although Tejedor did not address family honor explicitly in his commentary, 

judicial authorities did regularly. The fiscal of the appeals courts, Benjamin Victórica, 

commented in 1876, “The law requires an accusation before a competent judge, so as to 

leave…the arbitration of his honor to the legitimate interested party…it is not legal to 

open it…to the investigation of a crime…whose simple inquiry can inflict irreparable 

dishonor.”55 The fiscal of the court of first instance, Andrónico Castro, similarly 

acknowledged in 1881 that article 266 was a “formality required to avoid scandals and to 

cover a family’s shame.”56 Judicial authorities clearly interpreted article 266 as the legal 

defense of honor. 

 Judges and lawyers vacillated between emphasizing the prerogative of the law to 

protect society and to defend family honor. The general consensus, however, was that 

they were one and the same thing. The fiscal of the Appeals Court, Gerónimo Cortes, 

                                                 
54 Tejedor, Proyecto de Código Penal, 334. In this conceptualization, Tejedor borrowed from Pacheco. See 

Pacheco, El Código Penal, vol. 3, 156. 

 
55 AGN, 1era serie, P-2 Pedriel, Juan por estupro, 1876. 

 
56 AGN, 2nda entrega, V-9 Valle, y otros, Ventura Arturo del por violacion, estupro y complicidad, 1881. 
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expressed this agreement in an 1882 deflowering case. In one breath the prosecutor 

commented that cases of this nature “serious[ly] affect[ed] public order and morality.” In 

the next, he posited that the stipulation took the interest of the family into account since 

the “disgrace of a family…dishonored by infamous acts…could worsen even more for 

the publicity and scandal.”57At the base of this new stipulation lay the dual intention to 

uphold the patriarch’s prerogative to avoid family shame, and to further state protection 

of the social good. For elite authorities, both families and society as a whole benefitted 

from keeping the secrets, ie. sexual dishonor, of the former hidden.58 Article 266 

facilitated that prerogative.  

This conceptualization of the relationship between families, society, the state, and 

the role of the law as arbiter between them, reformulated the existing understanding of 

justice. On the one hand, the close connection between the family and society remained 

                                                 
57 AGN, 2nda entrega, F-11 Ferraro, Jose por estupro a una menor, 1882. 

 
58 An 1876 opinion by Benjamin Victórica, regarding the deflowering of a five-year-old girl, further 

illustrates this intimate connection. In his charges against the attacker of the young victim, the fiscal 

referenced another case in which a mother reported her husband to the authorities for abusing their three-

year-old daughter. Apparently, the woman went to the police with little evidence aside from having seen 

the girl on her father’s knee. The police, however, initiated an investigation anyway. In recounting the 

story, the prosecutor censured the actions of law enforcement because they acted despite a glaring lack of 

sufficient evidence. Due to the level of conjecture involved in the case, he called it: “…repugnant to reason 

and nature, not just for its condemnation, but for the inquisition itself, for the mere procedure that, 

penetrating the sacred corner of the home, reveals, with offense to public modesty, atrocious 

abominations.” This short but virulent condemnation contains multiple layers of meaning, which 

demonstrate the intimate link between protecting family privacy and upholding social morality. Victórica 

condemned three separate phenomena: first, the act, “repugnant to reason and nature,” of abusing one’s 

own daughter. Second, the opening of the “sacred corner of the home,” that is the private sphere, which 

should have been protected from public inquisition and scrutiny. Third, the social scandal that resulted from 

an investigation and the discovery of illicit sexual acts. According to the prosecutor, the latter two actions, 

the invasion of the private home and the exposition of “atrocious abominations,” were equally offensive to 

public modesty. This final point exposes the intimate link between the private and the public realms: public 

(state) intrusion into the private (familial) sphere had negative repercussions in society. See AGN, 1era 

serie, P-2 Pedriel, Juan por estupro, 1876. 
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the same: sexual crime caused a double injury both to the directly offended and to the 

community as a whole. On the other, the law and the courts played a distinct role in 

arbitrating dishonor. Instead of judges acting as social mediators and pursuing all crimes 

in order to reestablish both the lost honor of the victim and social equilibrium, they left it 

up to parents to decide whether or not they wanted their shame broadcasted. To publish a 

family’s dishonor hurt the moral façade governing society, therefore the state sought to 

keep its secrets. Doing so benefitted everyone…in theory. In practice, however, judicial 

authorities’ defense of patriarchal prerogatives came at great cost. 

The Effects of Article 266 on the Urban and Rural Populace 

 

Between 1873 and 1886, liberalism sacrificed justice to family privacy and the 

individual liberty of fathers.59 Judicial authorities began to question their role in the 

prosecution of sexual crimes. They pondered which types of trespasses they could 

investigate, what role parents needed to play, and under what circumstances the state 

could proceed to investigate of its own innitiative (de oficio).60 After the adoption of 

Tejedor’s code in 1878, officials then began to react to the actions of parents. The form a 

                                                 
59 See table 8 in appendix. I borrow this idea from Nara Milanich who argued that in Chile, the outlawing 

of paternity suits in 1857 gave fathers full power to recognize their children or not. As a result, “liberalism 

sacrificed equality on the alter of privacy and individual liberty.” Milanich, Children of Fate, 24 and 

chapters 1 and 2. 

 
60 The court questioned whether or not to prosecute estupro: AGN, 1ra serie, L-3 Lopes de Oliveira, 1873. 

The court questioned whether or not to continue the prosecution if a parent withdrew an accusation: AGN, 

B-6 Baral, 1875. The court questioned whether or not a parent needed to take part in the trial: AGN, 1era 

serie, P-2 Pedriel (second case), 1876. The court questioned when to proceed from office: AGN, 2nda 

entrega, C-8 criminal contra Camilo Ceppi por estupro, 1873 and AGN, 2nda entrega, S-4 Sawyer, Enrique 

por estupro, 1875. The case of Enrique Sawyer perfectly captures the ‘in-betweenness’ of this decade. 

Judge Mariano claimed the state could prosecute Sawyer based on the Siete Partidas, while the DA insisted 

that the state could not, most likely because of Tejedor’s stipulations. Reference to both the thirteen-century 

law and the new republican code demonstrate the transitional nature of these thirteen years. 
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denunciation took, whether a mother or father participated, and whether or not they 

withdrew an accusation affected how judges proceeded in criminal investigations. 

Although judges made exceptions in certain extenuating circumstances, including 

sodomy, the very young age of a victim, and the social vulnerability of an orphan, the 

failure of many parents to follow judicial requirements resulted in state inaction.  

Indeed, poor parents could no longer take for granted that they would receive 

“justice” by simply reporting the abuse of their children to the police. If they refused to 

take part in the trial or failed specifically to request that a judge investigate the affair, the 

judiciary would stop its investigation. The courts also desisted prosecutions if someone 

withdrew an accusation or stopped participating in a trial.61 By refusing to investigate and 

prosecute without an “interested party,” tribunals failed to hold accused sexual 

perpetrators accountable for their actions, they undermined the ability of parents to get 

justice, and they exposed abused children to attack with impunity. Between 1873 and 

1886, the defense of family honor trumped violence, disregarded overwhelming evidence 

of guilt, and even exculpated abusive fathers. 

                                                 
61 Cases in which parents refused to take part (all from AGN, 2nda entrega): M-12 Maquiarino, Domingo 

por estupro, 1877; P-13 Marcazzini, Don Antonio contra Don Jacinto Pandulfo por violación, 1877; D-8 

Donoyan, Fermin por violación a la menor Rosa Greppi en esta ciudad, 1879; C-13 Criminal contra 

Cristofero, Pedro por estupro, 1878; C-12 Criminal contra Cufre, Anastacio por violación, 1877. Cases in 

which parents stopped participating during the trial:  F-4 Fratini, José por estupro en la mujer Luisa Catini, 

1877; D-16 Dasso, Antonio acusado de tentativa de sodomía en la persona de Mansuelto Bolta, 1884; D-17 

Donelly Williams for tentativa de violación a un menor, 1885; M-30 Martinez, Juan por estupro, 1885. 

Cases in which parents withdrew their accusation:  V-16bB Vicente Ruperto por tentativa de sodomía en la 

persona de un menor, 1886; C-46 Castro, Camilo por violación a una menor, 1888; G-46, García,  Antonio, 

acusado del tentativa de violación en la persona de la menor Teresa Cavacciolo, 1888; B-52, Beovide, 

Eduardo acusado de sodomía al menor Jose Fogliano, 1892. 
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The attack of eleven-year-old Rosa Greppi illustrates the limits of state protection 

if a parent refused to take part in a trial, even if an assault was violent.62 According to 

Rosa, a twenty-three-year-old police officer named Fermin Donoyan attacked her one 

afternoon as she left the house of her employer. He grabbed her at the door, pushed her 

back inside, threatened and then raped her, leaving her unable to walk. Her patron 

initially denounced Donoyan to the police, but once Rosa’s mother refused her right to 

participate in the trial, Judge Pedro Passo ended the investigation. According to article 

266, the woman’s failure to “take part” equated to a lack of formal request.  

Judge Passo upheld the law’s restriction of judicial action despite the fact Rosa 

was pre-pubescent, the original denunciation by her employer, and a medical exam that 

reported signs of a recent, violent deflowering. The magistrate did not directly comment 

as to why he made his decision. However, this case is one of many from this decade 

involving girls older than nine in which judges refused to investigate because of the lack 

of an “interested party.”63 It illustrates that for those who did not fit within the very 

restricted definition of childhood innocence, the prioritization of family honor and the 

social morality in article 266 could even trump violent assaults.  

                                                 
62 AGN, 2nda entrega, D-8 Donoyan, Fermín por violación a la menor Rosa Greppi en esta ciudad, 1879. 

In contrast, when a father denounced the deflowering of his daughter in 1873 and then withdrew the 

accusation, Judge Damien Hudson justified a state-led prosecution because of the violence of the attack. 

AGN, 2nda entrega, C-8 criminal contra Camilo Ceppi por estupro, 1873. 

 
63 Also: C-10 Colombo, Ambrosio por estupro, 1876; M-12 Maquiarino, Domingo por estupro, 1877; C-13 

criminal contra Cristofero, Pedro por estupro, 1878, and AGN, 1era serie, P-2 Pedriel, Juan por estupro, 

1876 (2nd case). 
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The actions of Rosa’s mother raise the question of whether she knew about the 

new legal stipulations. Did she understand that by refusing to take part in the trial, the 

judge would not investigate her daughter’s rape? The fifty-one-year-old Italian immigrant 

testified before the court that one day in early August, around noon, Rosa had shown up 

crying to her sister’s house, claiming she had been attacked. She then took Rosa to the 

police, and a doctor examined her. When testifying before the court a month and a half 

later, she lamented that Rosa was still “not completely well, since she [felt] pain in her 

body.”  

By all considerations, the Italian immigrant appeared concerned about the health 

and wellbeing of her daughter. Her refusal to participate in the trial was probably not a 

reflection of her lack of care. She merely responded like many parents before her, 

believing that the judge would prosecute Fermin Donoyan without her. Article 266 

resulted in such a radical break from previous judicial procedure, it stands to reason that 

many parents were unaware of its implications. 

 While some parents failed to adjust, others chose to “take part” in trials, and the 

judiciary continued prosecutions. In theory a parent needed to submit a formal written 

request, however, after 1877 in practice judges interpreted parental participation in trials 

as the equivalent. It signified their cooperation as an “interested party.”64 Juan Creseto, 

                                                 
64 Of the 32 cases in which the state did not discuss article 266, but continued an investigation and 

prosecution, 16 involved parents who participated in the trial (all from AGN, 2nda entrega): O-3 Otero, 

Juan por sodomía, 1876; S-4, Stella, Angel por incesto, 1875; C-10 Colombo, Ambrosio por estupro, 1876; 

T-3 Criminal contra Tarabotto Pedro por estupro, 1877; T-6 Francisco Pedemonte contra Andres Trugni 

por violación y estupro en sus dos hijas menores, 1879; M-17 Juan Bastaldio contra Morales, Pedro por 

violación y estupro en la menor Teresa Bastaldi, su hija, 1880; V-9 Valle y otros Ventura Arturo del por 

violación, estupro, y complicidad, 1881; D-12 Dimare, Don Roque denunciando un delito de sodomía 
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for example, denounced a sixteen-year-old in their tenement house for raping his 

daughter. He then took an active role in the prosecution until he became too sick to 

continue.65  

Other parents not only took part but also followed the necessary legal procedures. 

Francisca Gonzalez, for example, went to the judiciary and wrote a letter denouncing a 

twenty-one-year-old for abducting and deflowering her sixteen-year-old daughter.66 The 

state promptly investigated without any discussion of its right to do so. Some parents 

adapted to the new restrictive policies in order to get justice for their children. 

If mothers or fathers expressed a desire to participate but lacked the means to do 

so, judges sometimes provided them with legal aid. After reporting Juan Eugas to the 

police for infecting her eight-year-daughter with a venereal disease, Luisa Caronni 

lamented to the court in 1886 that she did not have the money to bring lawsuit against 

him. She requested the assistance of the state, and Judge Guillermo Torres assigned her a 

                                                                                                                                                 
ejercido en su hijo Luis Dimare, 1882; C-28 Cassineli, Juan contra Rosa Corrales y Juan Barcelona por 

estupro, 1884; D-16 Dasso, Antonio acusado de tentativa de sodomía en la persona de Mansuelto Bolta, 

1884; P-31 proceso seguido contra Paganelli Juan por suponer autor de la violación de la de su hija Maria 

Paganelli, 1885; B-26 Brigante, José acusado de sodomía en la persona del menor Vicente Russo, 1885; B-

29 Gonzalez, Doña Francisca contra Ricardo Basso por rapto y estupro cometido en la person a de la 

menor Rita Tamini, 1886; L-23 Lubosco, Pedro acusado de sodomía en la persona del menor Alejo Rueda, 

1886; E-11 Eugas, Juan acusado de estupro en la persona de la menor Adelaida Basilico, 1886; S-44 

Stumbo, Franciso por sodomía en la persona de Josefina Serantes, 1886. Cases that occurred after 1886: D-

21 Derisse, José por violación de una menor, 1887; G-39 Guadesnoviche, Adolfo y Estevanel Francisco, 

acusados de sodomía en la persona del menor Miguel Angel Merlo, 1887; B-42 Blanco, Saturnino, niño, 

por sodomía en la persona del menor Rosendo Perez, 1889. 

 
65 AGN, 2nda entrega, C-10 Colombo, Ambrosio por estupro, 1876.  

 
66 AGN, 2nda entrega, B-29 Gonzalez Doña Francisca contra Ricardo Basso por rapto y estupro, cometido 

en la persona de la menor Rita Tamini, 1886. 
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public defender to press charges against the Uruguayan storekeeper.67 The experience of 

Luisa Carroni illustrates the responsiveness of the state when parents actively sought 

retribution in the courts.  

Although the courts could be responsive to parents who requested aid, if they 

withdrew an accusation, judges would end state involvement. The result, as the 

prosecution of thirty-two-year-old Vicente Roberto highlights, was that article 266 

protected sexual abusers even in the face of overwhelming evidence. In July of 1886, a 

police happened upon the thirty-two-year-old Italian in the streets with his pants down. 

At the time, he was on top of his twelve-year-old co-worker, Pedro Ginesse. After a small 

chase, the officer arrested them both. As Pedro’s temporary guardian, his uncle pressed 

charges against the Italian shoemaker.  

However, when Pedro’s father, Nicolas Ginesse, got involved he claimed his 

lawful power over his son (patria potestad) and dropped the charges. The DA of the court 

of first instance insisted that according to article 266, the courts should end the 

prosecution.68 Although the DA of the appeals court attempted to argue that cases of 

                                                 
67 AGN, 2nda entrega, E-11 Eugas, Juan acusado de estupro en la persona de la menor Adelaida Basilico, 

1886. Although there are not very many examples of the state providing assistance to poor parents, in his 

decision, Judge Torres referenced a resolution by the appeals court on May 23, 1882. I was unable to locate 

this resolution, but it indicates the higher tribunal had resolved that the state could provide a public 

defender for those who could not pay for their own legal representation. Resolución de Cámara de 

Apelaciones, 23 March 1882 - pg. 186 del tomo 1 de fallos y disposiciones. See also B-26 Brigante and G-

39 Gaudesnoviche, Adolfo y Estevanel Francisco, acusados de sodomia en la persona del menor Miguel 

Angel Merlo, 1887; AGN, 2nda entrega, V-9, Valle y otros, Ventura Arturo del, por violación, estupro y 

complicidad, 1881. 

 
68 AGN, 2nda entrega, V-16B Vicente Ruperto por tentativa de sodomía en la persona de un menor, 1886. 

Also withdraw accusation (all from AGN, 2nda entrega): B-12 Bonese, Alejandro acusado de conato de 

sodomía y heridas al menor Francisco Liñeiro, 1879; L-23 Lubosco, Pedro acusado de sodomía en la 
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sodomy were different than rape and deflowering, the unanimous decision of the justices 

would release the rapist of the young boy.  

The actions of Nicolas Ginesse, the argument of the DA of the court of first 

instance, and the decision of the appeals court all reveal gendered differences in state 

action and how the official focus on family honor translated into a lack of concern for the 

victims of sexual assault. To begin, Pedro’s father, Nicolás, not only refused to take part 

in the prosecution of the rapist of his son, he dropped the charges against him. He 

claimed that after gathering more information about the case, he was convinced there was 

no reason to continue the prosecution: “In exercise of the legal rights given me by patria 

potestad, that I exercise on my minor child, I come to desist the denunciation, and invoke 

the disposition of article 266.” Unlike other parents who may or may not have known that 

their lack of participation would end an investigation, the desire of Nicolás Ginnesse was 

clear. His reference to article 266 indicates an understanding of the new law, and its 

invocation reflects that he did not want the state to investigate the purported abuse of his 

son. 

  Because of the request of Pedro’s father, the fiscal of the court of first instance, 

Andrónico Castro, requested that the judge release Roberto. He asserted the primacy of 

the patriarch’s will: “…[the] father or guardian is the legal representative, he who is 

charged with his patronage…[he] is, in one word, his protector, and when he does not 

want to form a case, [the courts] should respect his will, especially when it is the same as 

                                                                                                                                                 
persona del menor Alejo Rueda, 1886 (parte particular); B-6 Criminal contra Baral, Domingo por estupro, 

1875; A-35 Allan, Jaime por estupro, 1876. 
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the law.”69 This assumed, by extension, that a father knew what was best for his children. 

Because Nicolás Ginesse did not want to prosecute Roberto, the state needed to respect 

his desire and drop the charges.  

 In contrast to Castro, the fiscal of the appeals court, Gerónimo Cortes, argued that 

the state could prosecute sodomy. He claimed that article 266 only applied to female 

victims, not male, and sodomy was different than rape, deflowering and abduction. As a 

result, the appeals court should overturn the dismissal and continue the prosecution of 

Roberto. Castro’s insistence on the right of the state to pursue cases of sodomy once 

uncovered, rather than prosecuting only with parental participation, was in line with 

previous judicial proceedings. Indeed, prior to the adoption of Tejedor’s code, judges had 

investigated and prosecuted cases of sodomy with or without a denunciation and/or 

parental participation.70  

                                                 
69 Andrónico Castro also sought to drop the charges against Vicente for the sake of young Pedro. He 

reasoned that silencing the boy’s rape had “evident correspondence in the honor and future of the minor.” 

Because victims supposedly suffered due to the publicity and notoriety that resulted from prosecutions, the 

state should desist its investigation.  

 
70 Pre-1878 pursue sodomy de oficio: R-3 criminal contra Paulino Romano por sodomía, 1873 (father not 

take part); R-6 Romano, José por conato de estupro en la joven Rosa de 8 años de edad, 1875 (patron 

denounce); P-9 Pedriel, Juan por sodomía, 1874 (father renounce accusation); O-3 Otero, Juan por 

sodomía, 1876 (father initially say no and then yes); E-1 Escola, Ignacio (profugo por delito de sodomía 

cometido en la persona del menor Manuel Villar), 1876 (incomplete); B-10 Basili, Pascual por sodomía en 

la persona del menor Castro, 1877 (mother not take part). Post-1878 cases in which the state refused to 

pursue sodomy cases: P-19 Ponci, José por sodomía, y conato de violación, querella promovida pr Don 

Juan Viñales, 1879 (father disappear and end prosecution re: 266); D-16 Dasso, Antonio acusado de 

tentativa de sodomía en la persona de Mansuelto Bolta, 1884 (Father take part then disappear and end 

prosecution); All of the other sodomy cases in the 1880s parents took part and state prosecuted: D-12, 

Dimare, Don Roque denunciando un delito de sodomía ejercido en su hijo Luis Dimare, 1882; B-26 

Brigante, José acusado de sodomía en la persona del menor Vicente Russo, 1885; S-44 Stumbo, Franciso 

por sodomía en la persona de Josefina Serantes, 1886; L-23 Lubosco, Pedro acusado de sodomía en la 

persona del menor Alejo Rueda, 1886. 
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The decision of the appeals court, in contrast, reflected a reversal of judicial 

policy. The magistrates responded to the argument of the DA, that since the law included 

the crime of sodomy in the section on rape, and punished it in the same way, the rest of 

the dispositions ruling rape should also apply.71 This included article 266. Therefore, 

since Nicolás Ginesse did not want the courts to investigate the attack of his son, the state 

would not prosecute Vicente Roberto. Despite the fact there was no question as to the 

guilt of the Italian, given that a police officer had discovered him in the middle of the act 

(in fraganti) of sodomizing his young co-worker, the state dropped the charges against 

Roberto. The decision highlights how favoring parental prerogatives between 1878 and 

1886 exculpated guilty men. 

The focus on the prerogatives of fathers meant that article 266 could even protect 

those who abused their daughters. The fate of Francisco Maure, whose seventeen-year-

old daughter, Ana, denounced him to the authorities for raping her, exposes this 

phenomenon.72 Although Maure denied the accusation against him, claiming Ana had 

reported him in order to get revenge, Judge Pedro Passo initiated an investigation. The 

magistrate justified state action according to the Siete Partidas.73 By the time Passo was 

                                                 
71 The legal evolution of the crime of sodomy, and its reconceptualization as a form of rape in republican 

law is explored at length in chapter 4.  

 
72 AGN, 2nda entrega, M-12 Maure, Francisco por incesto, 1877. Prior to Pedro Passo’s final dismissal 

according to article 266, the ministry of minors had acted on behalf of Ana Maure, requesting the judge 

give her father 3 years of prison. According to the minister, inconsistencies in Maure’s testimony exposed 

his guilt. ALSO: M-12 Mas, Francisco del por incesto, 1877; P-9 Criminal contra Juan Paganini por haber 

estuprado a su hija, 1875.  

 
73 Siete Partidas, ley 2, tit. 18, Part. 7. 
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to rule on the case, almost a year and a half later, congress had adopted Tejedor’s code 

and article 266 was in effect. 

Despite substantial evidence, including corroborating evidence from various 

witnesses, that Francisco Maure indeed deflowered his daughter, Passo dropped the 

charges against him. Ana was older than twelve and she had only denounced her father 

with a simple report, not a formal request. Because she had not followed the requirements 

of article 266, the court protected her abusive father.74  

The decisions of the court reflect the ultimate cost of the law’s protection of 

family honor: the lack of concern for the victims of sexual assault – both male and 

female. Nowhere in the discussion surrounding the role of the judiciary in preserving 

families and society did the mental, emotional, or physical wellbeing of twelve-year-old 

Pedro, eleven-year-old Rosa Greppi, or seventeen-year-old Ana Maure factor. In giving 

                                                 
74 Historian Gisela Sedeillán argued that article 266 unequally burdened poor, rural women. Before the 

federalization of Buenos Aires in 1880, the courts in the city served the whole province (nearly 119,000 

square miles). The first stage of judicial process occurred locally. A resident denounced a crime to the local 

justice of the peace (juez de paz), who carried out an initial investigation. If he found sufficient evidence of 

guilt, he would then send the case and the defendant to Buenos Aires, where the second phase of the 

process took place. During the judicial process that followed in Buenos Aires, the poverty of peasants 

could stymie their search for justice. Most rural inhabitants lived far away from the capital (sometimes up 

to 300 miles) and lacked funds and the ability to travel. They could not, therefore, reach the courts to make 

a formal accusation. In addition to distance, peasants were often illiterate and lacked knowledge of legal 

processes. Finally, their poverty made legal representatives too expensive. As a result of these hindrances, 

judges almost invariably dropped criminal charges. See Gisela Sedeillán “Los delitos sexuales: la ley y la 

práctica judicial en la Provincia de Buenos Aires durante el período de codificación del derecho penal 

argentina (1877-1892),” Historia Crítica 37 (Jan.-April 2006/2007): 100-119. For an example case see 

AGN, 2nda entrega C-12 Criminal contra Cufre, Anastasio por violación, 1877. This procedure mirrored 

that on the fringes of colonial society. See Cutter, The Legal Culture, 125.  The inaccessibility of justice to 

the large segments of the population was a defining characteristic of the legal system during the colonial 

period. See Susan Socolow, “Women and Crime,” 53. For the development of judicial power in the 

Argentine interior see Eduardo Zimmerman, “El poder judicial, la construcción del estado, y el 

federalismo: Argentina, 1860-1880,” in Search of a New Order: Essays on the Politics and Society of 

Nineteenth-Century Latin America, ed. Eduardo Posada-Carbó (London: Institute of Latin American 

Studies, 1998), 131-52. 
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priority to the family, article 266 failed to account for the welfare of abused youth. It 

treated the family as a unit in which boys and girls were children and the property of their 

fathers, not social or legal entities in and of themselves.75  

 While article 266 exposed many abused youth to attack with impunity, there were 

two social groups that authorities intentionally protected between 1873 and 1886: 

orphans and very young girls. Starting in 1878, after the adoption of Tejedor’s code, the 

only instances in which authorities did not discuss 266 were those in which an interested 

party was involved (take part, press charges, formal denunciation). However, after that 

time, judges periodically prosecuted of their own volition, without the participation of 

parents or guardians. These rare and extenuating circumstances reveal how authorities 

fashioned the national government as protector of little children and the socially 

vulnerable.  

As they had prior to 1875, the law and the courts continued to protect orphans. In 

his proposed penal legislation, Carlos Tejedor had established the state as the de-facto 

protector of the family-less: “when the offended…lacks family to protect her and carry 

her voice, there is no other remedy than to resort to the courts or its functionaries, to 

                                                 
75 See table 6 in appendix. Of the 233-case sample, only 11 involved victims over the age of 19, and of 

those, 3 were married women. Two of the cases occurred during this long decade of judicial inaction. The 

failure of the court to respond in these instances suggests that authorities did not want to intervene in the 

sexual affairs of married women, who had a husband to defend them. See AGN, 2nda entrega, P-13, 

Pandulfo, Marcazzini Don Antonio contra Don Jacinto Pandulfo por violación, 1877; AGN, 2nda entrega, 

E-9 Escudero, Nicolás por violación a Doña Amalia Villard, 1885. The only other case involving a married 

couple took place in 1855, when a husband accused a man of sneaking into the room where his wife was 

sleeping and attacking her. The case mirrors those of the “activist judiciary” of the 1850s and 1860s. The 

judge investigated the crime but the case ended abruptly with a two-year sentence of presidio. See AHPBA, 

65-41 Contra Ladislao Villamayor por sospechas de violación y otros atentados a Doña Pastora Caulin, 

1855. 
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whom by natural mission the patronage of such helplessness corresponds.”76 By law, the 

state was to defend those who did not have parents or family to do it for them. Although 

legally this meant anyone under the age of fifteen, in practice, the judiciary would only 

protect prepubescent (impuber) orphans – those younger than twelve.  

If victims were young children without parents, like seven-year-old Petrona, 

judicial authorities agreed that the state was to act as their guardian. This indigenous 

servant was under the care of a military captain, Adolfo Corbalán, when a second 

lieutenant in the army sexually assaulted her in 1883.77 Although her guardian reported 

the attack against her, he declined to take part in the prosecution, asking instead that 

justice be served. Judge Carlos Perez did not question his role according to article 266, 

but rather, initiated an investigation of the crime. He eventually sentenced Petrona’s 

attacker to 6 years of prison, one of the harshest punishments of the decade.  

Both the lack of discussion surrounding the jurisdiction of the court and the rigid 

sentence the judge dispensed to José Irusta indicate how, as had been the case prior to 

article 266, the judiciary made itself protector of the family-less by default. However, 

whereas before 1873 a judge had defended a thirteen-year-old orphan, in this decade of 

reduced state action, this protection only extended to pre-pubescent girls. While the 

                                                 
76 Tejedor, Proyecto de Código Penal, 334. In this conceptualization, Tejedor borrowed from the Spanish 

jurist Joaquín Pacheco. See Pacheco, El Código Penal, vol. 3, 156. 

 
77 AGN, 2nda entrega, I-3 Irusta, Jose acusado de estupro de la indígena Petrona Corbalan, 1883.  

Judge Julian Aguirre similarly defended his right to prosecute the rapist of the young, orphaned servant of 

the Police Chief, Francisco Bosch, in 1886. To the argument of the defender, that the state could not act 

because the girl had a guardian to look after her, Aguirre claimed that since the victim was younger than 

twelve and her guardian had denounced the crime, the court could lawfully act. See AGN, 2nda entrega, D-

19 David, Eugenio por estupro, 1886. 

 



 79 

restriction of court action by age lowered the number of orphaned youth the courts were 

willing to defend, it simultaneously expanded state protection to young children. After 

1877, judges would prosecute those who abused girls younger than seven or eight, even if 

they had families, and their parents declined to participate in the legal process.  

In the 1870s and 1880s, the protection of prepubescent female children, those 

under the age of twelve, was quickly becoming one of the central prerogatives of the law 

and the courts. There were two reasons for this change. First, as chapter three explores in 

detail, authorities had begun to view the abuse of young children as inherently violent. 

Judges often referred to the Italian jurist, Próspero Farinacci, who had concluded in the 

sixteenth-century that the deflowering of a girl younger than twelve always presumed the 

use of violence, unless proven otherwise.78 Judicial officials further considered that 

sexual actions with the young were not only an affront to the victim, but also a grave 

insult to public customs. As one judge commented in 1865, on the molestation of a five-

year-old girl, “attacks on the modesty of a child of such a tender age constitute a true 

crime; as much for the pernicious moral effects to the patient, as for the attack that they 

cause public morality.”79  

                                                 
78 Both Farinacci and Spanish jurisprudent, Antonio Gomez, concluded: “rape is presumed to be committed 

by force except when clearly proven otherwise” See Prospero Farinacci (L. 147, No. 45). The comment of 

the prosecutor in 1882 provides an example of how this ideology manifested in nineteenth-century Buenos 

Aires: “the deflowering of a minor of seven years [is always considered rape], since she lacks will 

(voluntad), [the act] is always considered violent.” See FTC, 2nda entrega, F-11 Ferraro, José por estupro a 

una menor, 1882. The protection of the young was common throughout history. Chapter 3 explores the 

relationship between innocence, age and rape in detail. 

 
79 AHPBA, 243-25 Francisco Mora por tentativa de estupro en la niña de cinco años Lorenza Figuera, 

1865. 
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Because sexual actions with young girls were violent and hurt both the victims 

and society, officials agreed that the protection of little girls was important. The opinion 

of fiscal of the court of appeals, Benjamin Victórica, in an 1876 case illustrates the 

central components of this ideology: 

[The law seeks] to avoid by any means available to justice, the infamous abuse of 

innocence and the corruption of minors…The deflowering of a pre-pubescent 

(impuber) is viewed with the greatest severity in all legislations…the 

presumption of violence [in such cases] comes from law; the minor age of the 

deflowered, even when there was no force, is a constitutive element of the crime, 

and this is universal legislation and jurisprudence.80 

 

Victórica stressed that the law sought to protect prepubescent girls from sexual abuse and 

suggested that this should also be a prerogative of the courts. In general, judges proved 

willing to intrude in the private sphere and to act on behalf of the very young, with or 

without parental participation. There were only thirteen convictions during this thirteen-

year period and ten of them were in cases that involved young girls.81  

Because of the importance authorities attributed to protecting the young, as early 

as 1882 they began to allow a simple denunciation when prepubescent children were 

victims. The prosecution of José Ferraro demonstrates how the courts changed the rules 

of article 266 in order to protect little girls. After Vicente Blois denounced his neighbor, 

                                                 
80 AGN, 1era serie, P-2 Pedriel, Juan por estupro, 1876.  

Also (all from AGN, 2nda entrega) P-19 Ponci, José por sodomía, y conato de violación, querella 

promovida por Don Juan Viñales, 1879; V-9 Valle y otros Ventura Arturo del por violación, estupro y 

complicidad, 1881; G-39, Guadesnoviche, Adolfo y Estevanel Francisco, acusados de sodomia en la 

persona del menor Miguel Angel Merlo, 1887; F-16 Fernandez, Francisco por tentative de estupro, 1886. 
Young age did not guarantee a state-led prosecution: B-5 Criminal contra Bion Gustavo por actos 

inmorales practicados en la menor Angela Yarmien, 1875.  

 
81 After decrying that the code was not more explicit in classifying the types of crimes that required private 

accusation, Victórica reaffirmed the right of the state to act in three scenarios: when actions attacked public 

customs, used violence, and victimized an “innocent child.” 
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Ferraro, for deflowering his seven-year-old daughter, the court debated its correct course 

of action. Judge Julian Aguirre initially dismissed the case, insisting, in an argument 

typical of the decade, that he was impotent to act without a formal request for a lawsuit 

(or the father’s participation in the prosecution). The fiscal retorted, however, that a 

simple denunciation equated to a formal accusation and was, therefore, sufficient to 

initiate an investigation. When the prosecutor appealed the ruling to the Superior 

Tribunal, the higher court, which had to that point strictly upheld the legal impediments 

of article 266, sided with him, giving the lower court the green light to proceed.82 This 

reversal of policy foreshadowed the official change that would come after the adoption of 

the national code in 1887. 

The year after the trial of José Ferraro, congress (Camara of Diputados) 

recognized the discrepancy between article 266 and the new proclivity of the criminal 

courts to act after receiving a simple report. The minutes of the congressional session on 

October 8, 1883 recorded: “It is alleged that the federal court of the nation has already 

interpreted a [simple] denunciation as sufficient, dividing, as a consequence, the 

jurisprudence of the criminal courts.”83 Although congress recognized the discrepancy in 

                                                 
82AGN, 2nda entrega F-11 Ferraro, José por estupro a una menor, 1882. See also AGN, 2nda entrega F-16 

Fernandez, Francisco por tentative de estupro, 1886. After a father reported the molestation of his three-

year-old daughter and then denied his right to take part in the case, the judge pressed charges against the 

accused sixteen-year-old anyways. The judge claimed that the court of appeals had already resolved that in 

cases of rape committed against minors, a denunciation was sufficient to pursue cases de oficio. Judges 

applied this resolution somewhat arbitrarily, however. That same year, after another father first reported 

and then “forgave” the man who he claimed deflowered his six-and-a-half-year-old daughter, the court 

dropped the charges according to article 266. See AGN, 2nda entrega, F-16 Francoli, Victorio por tentativa 

de estupro en la menor Rosa Lungoni, 1886.  

 
83 Session 10/8/1883, Diario de Sesiones de la Camara de Diputados (Buenos Aires: Imprenta Oficial, 

1883), 406, in Sedeillan, “Los delitos sexuales,” 109.  
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1883, the law would not change until the passage of the national penal code four years 

later; and the courts would not extend the policy to all denunciations until the 1890s. 

Tejedor’s code confined the reach and action of the judiciary, and placed family 

prerogatives concerning honor above the protection of many children. Except for the 

orphaned and very young, the fate of abuse victims rested in the actions of their parents, 

and, as a result, many did not receive state protection between 1873 and 1886. Although 

mothers and fathers could not count on the judiciary as the default dispenser of justice, 

after the adoption of Tejedor’s code, some learned to work within the strict confines of 

the law. The restrained action of the state only lasted for about a decade before the law 

changed once again and officials altered both their attitude towards and procedures 

surrounding the prosecution of sexual crimes. At the turn of the century, social, 

ideological and political movements within the city of Buenos Aires would result in the 

reconceptualization of the relationship between families, society and the state. 

 

 “SOCIETY MUST DEFEND ITSELF”: POSITIVISM AND THE AMBIVALENT PROTECTION 

OF CHILDREN, 1887-1912  

 
“If the danger that this class of acts poses to society, since they attack the rigidity and purity of 

customs, breaking the sacred bonds of families, [which are] the base of the social order, has never 

been denied, and the need to punish them with greater or lesser severity has been understood, not 

all legislations have done it, characterizing the actions that positivist law should punish from 

others that, working within society, should nonetheless remain subject to the domination of 

morality.”84 

        Nicanor Ríos, 1891 

Legal thesis on “crimes against honesty” 

 

                                                 
84 Nicanor Rios, Delitos Contra la Honestidad – Breve studio de los capitulos 2, 3, 4 y 5 del titulo 4 del 

Codigo Penal Argentino (Buenos Aires: Imp. Y Est. de M. G. Bosch, 1891), 23. 
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At the turn of the twentieth century, a new generation of social reformers, 

criminologists, hygienists and politicians combatted what seemed to them to be the 

breakdown of the social and moral order. A large immigrant population, increased crime, 

high infant morality, alcoholism, prostitution and anarchy plagued the burgeoning city of 

Buenos Aires. Informed by French and Italian positivism, elites sought solutions to these 

social ills through the “scientific” study of their causes, and criminologists attempted to 

prevent criminal behavior through the identification of its roots.85 This ideological 

imperative combined with the need for strong nuclear families headed by patriarchs to 

build and sustain a strong society. As the defense of society became a primary objective 

of the state, these two goals introduced new variables to the prosecution of sexual crimes.  

In their courtrooms, judges weighed legal change, the need to uphold morality, 

questions of criminal responsibility, and the legal power fathers exercised over their 

children. The result was an ambivalent balance between the exigencies of the private and 

public spheres. This section first details important legal change surrounding the 

investigation and prosecution of sexual crimes in the late 1880s. It then reviews the 

jurisdictional contest that arose in the early 1890s between the judiciary and law 

enforcement. Finally, it describes how the police, parents and the courts adjusted to the 

new regulations, and how shifting official intentions affected the exercise of justice and 

the protection of youth. Although the imperative to stop crime provided greater access to 

                                                 
85 Eduardo Zimmerman details the characteristics, objectives, motives, and means of these new reformers 

in his book Los liberales reformistas. Julia Rodriguez examines their modernizing and civilizing projects 

and the intimate links between scientists, hygienists, criminologists and politicians at the turn of the 

century. See Rodriguez, Civilizing Argentina. 

 



 84 

justice and increased protection for abused youth, the focus on patriarchal power 

potentially undermined these gains. 

Striking a Balance in the Investigation of Sexual Crimes  

 

Two laws, passed in 1887 and 1889, altered the legal and judicial exigencies that 

governed the state’s role in the prosecution of sexual crimes. The ratification of Carlos 

Tejedor’s proposal into law, the first national penal code of 1887, modified the 

requirements of a denunciation. Two years later, the Criminal Procedural Code changed 

the judicial process and attempted to establish jurisdictions in the investigation of crime. 

The result was a balance between the activism of the law and tribunals during the 1850s 

and 1860s, and the restriction of the 1870s and 1880s. The law allowed the courts to act 

upon receiving a simple denunciation, but people had to appear before a judge, not the 

police. 

When Congress ratified Tejedor’s proposal in 1887, it refashioned article 266. In 

the new law, article 141 removed the requirement of a written petition (instancia) and 

allowed judges to investigate a crime after an interested party had simply reported an 

incident to the authorities. Article 141 reads: “[Judges] will not proceed to form 

cases…except by accusation (acusación) or denunciation (denuncia) of the interested, or 

the person under whose power she found herself when the crime was committed.”86 The 

law exchanged a written petition (instancia) for a simple a denunciation (denuncia). The 

                                                 
86 See Códigos y leyes usuales de la República Argentina, vol. 2, “Código Penal” (Buenos Aires: Félix 

Lajouane, editor, 1888), 128. 
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new wording enabled individuals merely to report a sexual assault to the police, and it 

allowed the judiciary to investigate accusations more readily.  

Because legislators did not discuss the reason for the change in article 141, it is 

not possible to say exactly why it happened. Argentine historian, Gisela Sedeillán, argued 

that the substitution of a denunciation for written petition was a response to the needs of 

the rural population, and that the national code reconciled the law with the realities of the 

poverty and distance of most peasants from the criminal justice system.87 However, 

historical developments in the region suggest otherwise.  

It is more likely that the law changed in response to social, ideological, and 

political currents in Buenos Aires. Given the activism of courts prior to 1873, article 141 

was more of a return to their old functioning than anything new. Additionally, porteño 

elites had traditionally prioritized the city of Buenos Aires over the countryside. Given 

the population differential between urban and rural setting in the 1880s, it is unlikely 

lawmakers were responding to the needs of such a small percentage of the population.  

Finally, Buenos Aires was undergoing radical changes at the end of the nineteenth 

century. A new generation of liberal reformers, inspired and informed by positivism, 

focused on the city, its metamorphosis into a burgeoning metropolis, and the perceived 

breakdown of the moral fiber of society. Legal change was likely a response to these 

radical alterations in the city rather than the needs of a handful of rural, female peasants.88  

                                                 
87 Sedeillán, “Los delitos sexuales.” 

 
88 Additionally, with the federalization of Buenos Aires in 1880, the tribunals that had previously served 

the whole province became the exclusive domain of the city, while new Northern, Southern and Central 
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Whatever the cause, after the National Penal Code loosened the requirements for 

denunciations, the Criminal Procedural Code, passed 2 years later, changed the judicial 

process. The law made two important alterations that affected the investigation and 

prosecution of sexual crimes. The first was the creation of a new judicial position, the 

judge of instruction (juez de instrucción). The second was the demarcation of the 

jurisdictions of law enforcement and the judiciary in the early stages of criminal 

investigations. Together, these modifications would alter the role of the state in the 

prosecution of sexual crimes. 

The first impact of the new law was the creation of judges of instruction, and the 

resulting division of the judicial process into two parts. Since colonial times, criminal 

investigations had consisted of two phases. The first was the sumario, or investigation of 

a criminal act. It consisted of collecting evidence, interviewing witnesses, the plaintiff 

and the defendant, and conducting medical examinations. The second phase, or the 

plenario, was a review of all of the evidence and the declaration of the verdict.  

Until 1889 one judge, the judge of first instance (juez de primera instancia), had 

performed both stages of the trial. The Criminal Procedural Code divided these 

responsibilities. It created the position of judges of instruction who carried out the 

sumario, and left the plenario to judges of sentencing (formerly judges of first 

instance).89 Alone, the creation of judges of instruction did not initiate a jurisdictional 

                                                                                                                                                 
courts were created to serve the province. This division of geographic jurisdictions meant that in many 

places rural inhabitants could access a center of justice closer than Buenos Aires. 

 
89 The Criminal Procedural Code made profound changes in the judicial process for the first time since the 

defeat of Rosas in 1853. Article 32 of the law differentiated between the two judges: “Criminal judges in 
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conflict with the police. However, in concert with new requirements surrounding the 

denunciation of sexual crimes to the authorities, competition arose over which 

government entity should receive them.  

The second innovation of the Criminal Procedural Code was regulations about 

reporting crimes, and how the prosecutorial functions of the state started. The law 

asserted, “from all crime action is born,” but the rules governing public and private 

crimes were distinct. The state prosecutor could press charges for public, but not private, 

ones, as the code clarified: “those [actions] that are public when the fiscal exercises them, 

without prejudice of the right to accuse or intervene as the plaintiff in the trial, involving 

the offended or victim of crime or legal representatives; and private ones when the 

exercise concerns only them.”90 Although the new law continued to restrain the action of 

                                                                                                                                                 
the capital will be of instruction and sentencing, corresponding to the prior the formation of sumarios, and 

to the latter the substantiation of the plenario and the pronouncement of definitive sentence.” See Código 

de procedimiento en lo criminal para la justicia federal y los tribunales de la capital y territories 

nacionales, in Códigos y leyes usuales de la República Argentina (Buenos Aires: Félix Lajouane, editor, 

1957), 11. The ideology behind the new system, which is explored more fully in chapter 5, sought to avoid 

prejudicial sentencing and to keep one man from having too much power. A recent graduate of the Buenos 

Aires School of Law, Nestor Fernandez, described the reason for the creation of this new position in 1895: 

“…the division [provides] a greater independence for him who has to apply the definitive punishment, 

since not having intervened in first diligences of discovery of the act, his spirit is not affected by the details 

of the perpetration of the crime and it is enabled to rule conscientiously in accord with what the law 

prescribes, that is, from what results from the evidence.” Under the new system, judges of instruction did 

all of the legwork so that the collection of evidence would not cause judges of sentencing to become biased. 

The sumario that resulted from the investigation then became the foundational criteria for the sentencing 

judge to use in passing his verdict. Theoretically, since he did not collect evidence, he could review the 

case with new, fresh, “unbiased” eyes. See Nestor Fernandez, Los jueces de instruccion y el sumario 

(Buenos Aires: Imprenta y Litografía La Mendocina, 1895). The division created problems within the 

judiciary. See AGN, 2nda entrega, C-50 Crespo, Juan acusado de violación en la persona de las menores 

Rosa Brignadello y Julia Bassano, 1889. 

 
90 Código de procedimiento en lo criminal, 7. ch. II, no. 14: “Of the actions born of crimes: From all crime 

action is born, those that are public when the fiscal exercises them, without prejudice of the right to accuse 

or intervene as the plaintiff in the trial, involving offended or victim of crime or legal representatives; and 

private ones when the exercise concerns only them.” 
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the state in regard to private crimes, it failed to delineate clearly the character of the 

intervention of law enforcement. 

The law described four ways an investigation could begin, assigning differing 

levels of police involvement in each. The police were not allowed to intervene at all in 

private lawsuits (querellas) between individuals, and they only acted as aids to judges in 

investigations initiated and pursued by the state (de oficio, or “from office”).91 In 

contrast, police prevention (prevención) was entirely driven by law enforcement – 

allowing officers to act immediately and on their own initiative. In sexual crimes, they 

could intervene in fraganti – that is, if they happened upon an act in the middle of its 

perpetration in public. In such cases, they could arrest the accused and legally investigate 

the crime.92  

Finally, with denunciations (denuncias), the code stipulated that anyone over 15 

could report public crimes to “competent authorities,” while only the offended could do 

so with private ones. The law did not specify whether “competent authorities” included 

                                                 
91 A querella was a lawsuit brought by an offended party against another private individual. The sumario 

in this case proceeded from the direct accusation of the offended party and limited police action to carrying 

out the requests of judges (art. 184). For more on the rules surrounding private lawsuits see Fernandez, Los 

Jueces de Instrucción, 34. As it had since mid-century, de oficio, meant that a judge initiated the criminal 

process and proceeded with a state-led investigation and prosecution (art. 185). In this case, the police only 

acted as an aid to justice, assisting judges in whatever they required. For more see Ernesto de Mendizábal, 

Indicaciones para la instrucción del sumario (procedimientos escritos) (Buenos Aires: Talleres Gráficos 

“General Las Heras,” 1912), 30. 

 
92 Prevención was police-initiated action without a denunciation or lawsuit by a citizen. It came, according 

to Mendízabal, from “the exercise of the work of public zeal.” In this case, police could proceed with an 

investigation upon simply hearing about a criminal act. See Mendizabal, Indicaciones, 28-29; and 

Fernandez, Los Jueces de Instrucción, 59. 
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police functionaries, or referred exclusively to judges.93 This legal ambiguity, combined 

with the creation of judges of instruction, resulted in a fight between the judiciary and the 

police over their jurisdiction in the investigation of sexual crimes. 

Jurisdictional Contest and the Removal of the Police  

 

The conflict that emerged in 1890, between the police and judges of instruction, 

created a middle ground between the activist judiciary of mid-century, and the restricted 

functions of the previous decade. The central question in the struggle was to whom a 

report needed to be made. Although the Criminal Procedural Code did not exclude the 

denunciation of private crimes to law enforcement, judges of instruction insisted that they 

were the only authorities “competent” to receive them.94 A set of instructions issued by 

the police chief to the commissaries in the city between March 1890 and February 1893 

reveals an ever-diminishing sphere of police influence in the investigation of private 

crimes.  

The first order came on March 11, 1890, in an attempt to establish “uniform 

procedure” regarding police action. Largely echoing the regulations of the penal code, the 

                                                 
93 Article 155 stipulated, “any capable person who witnesses the perpetration of whatever crime that gives 

place to public action, or that, by some other means, learns of this perpetration can denounce it: 1. To a 

competent judge for the instruction of the sumario; 2. To the functionaries of the office of the fiscal; 3. To 

the functionaries or higher employees of the police of the capital and national territories.” Nestor Fernandez 

posited that high police functionaries, or “superior workers” of the police had the ability to receive 

denunciations and initiate sumarios for private crimes. This was because the police served both 

administrative and judicial functions at the same time, and employees of law enforcement were considered 

auxiliaries of criminal justice. See Fernandez, Los Jueces de Instrucción, 27-28. 

 
94 The form a denunciation needed to take no longer concerned officials. This is clear in the case of the 

violent assault of a traveling saleswoman from Turkey in 1889. After Bartolome Dotto and Maria Suiza had 

drunken, violent sex in July, the judge insisted that she either had to submit a formal written accusation 

(querellarse), or “simply manifest if it [was] her desire to denounce the act so that the authorities [could] 

carry out the proceedings.” See AGN, D-25 Doto, Bartolo por violación a la mujer Maria Suisa, 1889. 
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police chief, Alberto Capdevila, ordered that officers should never investigate sexual 

crimes, but they could complete the legal formalities of receiving reports. He also 

outlined three situations in which they could act further: if an act were committed against 

a prepubescent, if the prepubescent did not have parents or a tutor, and if the act was 

public and notorious.95 

The various commissaries in the city apparently interpreted these stipulations 

differently, necessitating a clarification of the boundaries of the jurisdiction of law 

enforcement. On April 10, Capdevila limited police action “to receiving, with the 

formalities expressed in the law, the denunciation, [and] informing the act to the 

corresponding judge of instruction immediately, so he may investigate.” However, until 

the judge arrived at the police station to initiate the investigation, the police could carry 

out the most urgent measures required by the case: summoning witnesses to appear at the 

station, collecting evidence, or detaining the presumed author(s) of the crime. Capdevila 

prohibited officers from ordering medical exams.96 

Three years later police chief, Joaquin Montaña, abrogated the previous orders, 

and further hampered police interference in the investigation of sexual crimes. On 

                                                 
95 “Orden del dia, Marzo 11 de 1890,” Libro de Ordenes, vol. 9, 186-7. The phrase “public and notorious” 

was a tie-over from the colonial period. 

 
96 “Orden del día, Abril 10 de 1890,” Libro de Ordenes, vol. 9, 262-3. For more on these first two orders, 

see Historia de la Policía Federal Argentina: A las puertas del tercer milenio: genesis y desarrollo desde 

1580 hasta la actualidad, coords. Plácido Donato and Rodolfo Rivanera (Buenos Aires: Rústica, 1999), 

190. In the early 1890s, law enforcement and the judiciary were trying to figure out jurisdictions. In a case 

that began in June of 1890, a mother reported the abuse of her five-year-old daughter to the police, who 

sent a telegraph to the judge of instruction. He ordered the commissary to conduct an examination 

immediately. After carrying out the majority of the diligences of the investigation, the commissary then 

sent it to the judge who proceeded with the prosecution (see AGN, 2nda entrega, D-65 Diaz, Andres por 

violación a la menor Angela Ramirez, 1890).  
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February 28, 1893, he ordered commissaries to abstain from any action in denunciations 

or lawsuits for “crimes against honesty.” He provided only two exceptions to this strict 

rule: when the victim was pre-pubescent without a guardian, or if the parent or guardian 

was the presumed delinquent; and if a private crime included a circumstance that alone 

would allow the exercise of public action (for example, the use of violence). In the latter 

case, the police could intervene, but were still required to inform a judge immediately.97   

By the end of the decade, the jurisdiction of the police was clear. An instructional 

police pamphlet, published in 1912, laid out these boundaries: “the mission of 

functionaries of police [was] to receive denunciations of public crimes and investigate 

those in their jurisdiction, but they [did not] have original intervention in private crimes 

which [were] reserved for judges.”98 By the beginning of the twentieth century, a simple 

denunciation would suffice to initiate state intervention, but the offended had to report to 

a judge of instruction, not law enforcement.  

The police were diligent in following the new guidelines. If individuals went to a 

commissary to report a sexual crime, the officers would direct them to the courts. For 

                                                 
97 “Orden del día, Febrero 28 de 1893,” Libro de Ordenes, vol. 10, 179-80. 

The police referenced this order in the case against a nineteen-year-old they found illegally inhabiting the 

room at an inn with his thirteen-year-old girlfriend. See AGN, 2nda entrega, D-67 Dentone, Juan por 

tentativa de estupro en la menor Concepción Capodilupo, 1901. 

 
98 Mendizabal, Indicaciones, 15-18. 

The removal of the police from the investigation of sexual crimes contradicts what Argentine historian 

Osvaldo Barreneche argued are two of the central characteristics of modern criminal justice in Argentina: 

police interference in the relationship between the judiciary and civil society, and the manipulation of 

initial stages of the judicial process by senior police officers. While law enforcement may have continued 

to establish a “typology” of other sorts of crimes through the twentieth century, after the turn of the 

century, they no longer had jurisdiction in private, sexual ones. See Barreneche, Crime and the 

Administration of Justice, 121. 
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example, when Domingo Coleta reported the rape of his ten-year-old son to the local 

police station in 1901, an officer advised him, “since it dealt with a private crime… to go 

before a tribunal with all of the elements of proof to formulate his denunciation.”99 

The police not only referred parents to the judiciary to report attacks, they also 

refused to act if asked. For example, after the police detained his thirteen-year-old 

daughter and her nineteen-year-old boyfriend for illegally occupying a room at an inn, 

Jose Capo de Lupo went to the police station to demand the arrest of the teenager. An 

officer released the youth, however, “since [the police] are not able to intervene in this 

type of crime.”100 He advised Capo de Lupo to appear before a judge of instruction. That 

a record of this episode survives today indicates that he took the advice of the police and 

went to the courts.  

Just like the police, parents adjusted to the new regulations and began to denounce 

the abuse of their chilcren to judges of instruction. It is impossible to determine whether, 

and to what degree, the new stipulations deterred people from seeking retribution for the 

abuse of children. Surely it caused some attacks to go unreported and unpunished. After 

all, in the 1890s, there were 32 commissaries in the city, making the police much more 

accessible to the populace than the judiciary, with its singular location. At the same time, 

the significant number of cases at the turn of the century suggests that the legal 

                                                 
99 AGN, 2nda entrega, B-88, Bustillos Adolfo o Rodriguez Jose ó Fernandez Manuel por sodomia al menor 

Silvino Coleta, 1901. 

 
100 AGN, 2nda entrega, D-67, Dentone, Juan tentativa de estupro en la menor Concepción Capodilupo, 

1901. 
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requirement did not stop all parents.101 After 1893, almost all criminal cases began with a 

mother or father appearing before a magistrate to report the abuse of their child.102 

Although nobody explicitly addressed why this contest arose between the 

judiciary and law enforcement in the 1890s, there are three probable reasons. The first 

was political: the fight formed part of a larger trend of competitive maneuvering between 

governmental and non-governmental institutions during that decade. Following a severe 

economic crash in 1890, as the state desperately sought to address the economic distress 

plaguing the city, public health officials, doctors, public administrators, and organizations 

                                                 
101 In his study of masculinity and sexuality in turn-of-the-century Buenos Aires, Pablo Ben claimed, 

“attorneys, policemen and other state officials were frustrated to find that most parents were unwilling to 

press charges against the accused, which is not surprising for plebeian families who were reluctant to invite 

state intervention, and who did not share the values associated with childhood today.” Ben, “Male 

Sexuality,” 49. Between 1890 when the contest between judiciary and law enforcement began, and 1912 

when the study ends, there is a total of 67 cases. In 45 cases, parents went to the courts and denounced 

before a judge of instruction. This trend in denunciations and the active pursuit of justice, as well as the 

rising sense of childhood innocence (although more work needs to be done, I would suggest that parents 

could simultaneously view their children as innocent and send them out into the streets to work) suggests 

this was not necessarily true. Some parents did view their children as innocent and they sought state 

retribution for their abuse. Although some parents went to the courts as early as 1890, most started after 

1893. There were exceptions. The rare circumstances often involved a victim reporting their own attack, or 

neighbors accusing an abusive father. In these cases, going to the police did not exclude an investigation. 

See (all from AGN, 2nda entrega): D-65 Diaz, Andres por violación a la menor Angela Ramirez, 1890 

(mother); R-43 Rodriguez, Juan por violación a la menor Yaba Olivera, 1890 (mother); L-48 Laface, 

Fortunato por violación, 1893 (father); M-103 Mascovetro, Juan and Faustino Jannuzzi por violación, 1898 

(victim); G-137 Gimenez, Damian, violación de la menor I. Gimenez, 1904 (incest); F-99 Fernandez, José 

por violación a su hija menor Isabel Fernandez, 1905 (incest); D-95 Del fierro, Nicanor por violación, 

1908 (victim); V-78 Proceso seguido Vallejos Antonio por el delito estupro, 1909 (mother); N-34 Nores, 

Arturo por estupro, 1910 (mother); B-116 Bustos, Alfredo por delito de violación, 1912 (mother). 

 
102 In the annual Memorias to Congress in the early 1890s, the police reported a decrease in the number of 

sexual crimes reported in the city, touting its own diligence and hard work as the reason behind the 

statistics (See: Memoria de Policía, years 1889-90, 405-406; and years 1893-4 and 1894-5). However, 

given prior legal change and the removal of the police from the initial stages of the investigation of sexual 

crimes, it stands to reason that the decrease in the number of denunciations to the police resulted from the 

increased recourse to the courts, rather a decrease in the number of sexual crimes reported. Miguel 

Lancelotti recognized this fact in his study of crime in Buenos Aires between 1887-1912. In listing the 

increases in the statistics of crime between 1887 and 1912, he noted, “crimes against honesty do not figure 

into this calculation, because they are not part of the jurisdiction of the police.” See Lancelotti, La 

criminalidad, 12. 
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such as the Society of Beneficence jockeyed for social and political power, and 

governmental funding.103 

The second reason for the jurisdictional fight was juridical. Judicial authorities 

assigned great importance to the preliminary stages of a criminal investigation and did 

not want the police to mess them up. As fiscal, Benjamin Victórica, emphasized in 1877, 

the initial investigation of sexual crimes were paramount: “the greatest attention to detail 

in the first moments is necessary in the investigation of acts of this nature, so that 

confirming the act does not produce an infertile scandal.”104 The author of a 1912 

procedural guide for police reaffirmed the importance of these inaugural moments of all 

crimes. He called the initial police investigation the “cornerstone” (piedra angular) of the 

entire criminal process, which, when done deficiently or erroneously, could undermine 

                                                 
103 Karen Mead has explored conflicts over social welfare between elite women who ran the Society of 

Beneficence and liberal hygienists and public health officials as the government dealt with the “social 

problem” afflicting Buenos Aires. See Karen Mead, “Oligarchs, Doctors and Nuns: Public Health and 

Beneficence in Buenos Aires, 1880-1914” (PhD diss., University of California – Santa Barbara, 1994). 

Similarly, Donna Guy traced competition between charitable organizations, immigrant welfare societies, 

public health administrators, child rights advocates, and juvenile delinquency specialists over government 

subsidies intended to aid child welfare institutions at the turn of the century. See Donna Guy, Women Build 

the Welfare State: Performing Charity and Creating Rights in Argentina, 1880-1955 (Durham, N.C.: Duke 

University Press, 2009). The subordination of the judiciary to other branches of government dated back to 

the English Invasions of 1806 and 1807. Institutional experimentation post-Independence diminished the 

power of the judiciary, making it subject to oversight by the executive branch. The combination of the 

offices of the defender of minor and defender of the poor limited the capacity of the position. Furthermore, 

judges received insufficient salaries on which to live and had to rely on the executive branch to maintain 

judicial buildings, etc. See Barreneche, Crime and the Administration of Justice, 35-36, 54-57 and 89-92 

and Szuchman, “Disorder and Social Control,” 107. 

 
104 See AGN, 2nda entrega, M-12 Maquiarino, Domingo por estupro, 1877.   
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prosecutions. Without irreproachable juridical proof, judges could not convict and punish 

the accused.105  

The final reason for this inter-governmental competition was cultural: judicial 

authorities may have sought to prohibit police intervention for the protection of honor.106 

Although nobody said so outright, by insisting that denunciations be made to the courts, 

magistrates likely intended, to a certain degree, to continue to defend families against 

unwanted publication of potentially dishonorable news. After all, the 1887 national penal 

code replicated Tejedor’s wording about public morality and dishonor, indicating that the 

ideology persisted despite changes to article 266.107 Theoretically, a report to the police 

ensured a degree of publicity that one to the judiciary avoided. By asserting their 

                                                 
105 Mendízabal, Indicaciones para la instrucción, 4. The comments on police intervention made by the 

redactor of the Criminal Procedural Code of 1898, Manuel Obarrio, illustrate the delicate position of law 

enforcement. Obarrio reasoned that on the one hand, leaving the initiation of a sumario to the police would 

“distort their mission, and cause…the loss of precious elements of the criminal investigation,” which only 

judges were competent to carry out. On the other hand, it was also hazardous to deny them all intervention. 

Because police were able to go to the scene of a crime and to collect evidence immediately, they made “the 

discovery of a crime and its delinquents [possible]”. Weighing these two extremes, Obarrio warned that a 

middle line was necessary. The police needed to carry out all of the urgent, immediate elements of an 

investigation, but they also needed to inform a judge of instruction immediately to carry out the rest of the 

investigation. See Fernandez, Los Jueces de Instrucción, 59. 

 
106 Historian Sandra Gayol argued that although historical literature on honor has silenced its existence in 

the late- nineteenth century, in reality it continued to have significance until the rise of Peronism of the 

1940s. She focuses on male honor, which was based on conscience, and internal value and qualities, rather 

than reputation. That these values crossed class lines, she asserts, made it problematic for elites to maintain 

social hierarchies and to define and naturalize their leading role in society. See Gayol,“ ‘Honor Moderno’: 

The Significance of Honor in Fin-de-Siecle Argentina,” Hispanic American Historical Review 84, no. 3 

(Aug., 2004): 475-498. Similarly, in a study of private justice and honor among Italian immigrants in 

Buenos Aires, Kristin Ruggiero argued that honor actually became more important in the modern period as 

the law was written to encourage private justice. See Ruggiero, “Private Justice and Honor in the Italian 

Community in Late XIXth-Century Buenos Aires,” Crime, History and Societies 13, no. 2 (2009): 55-68. 

 
107 The commentary on article 141 reads: “If the law has limited the right to accuse in these crimes against 

customs to the offended person or her close relatives, its reason has been the evident considerations of 

morality and public decency.” See Código Penal de la República Argentina in Códigos y leyes usuales de 

la República Argentina, tomo segundo (Buenos Aires: Félix Lajouane, editor, 1888), 128. 

 



 96 

centrality in the investigation of sexual crimes, judges of instruction potentially limited 

the publication of people’s private business.  

Although the defense of family secrets may have motivated the removal of the 

police from the investigation of private crimes, this prerogative had new rivals in the 

1890s. The attitude of judicial officials towards sexual crimes shifted within the context 

of rapid growth and ideological change in Buenos Aires. The emergence of a new 

generation of governing elites inspired by Positivism, whose primary goal was the 

sustenance and defense of a strong society, challenged previous official prerogatives. 

They changed, once again, the prosecution of sexual crimes, as well as the dynamics of 

the relationship between the state, families and society.  

A New Judicial Direction and its Ambivalent Results  

Just like the police and parents of abused youth, the judiciary also altered its 

behavior in the 1890s. Where previously, public morality, family honor, the age and sex 

of a victim, and the decisions of parents informed magistrates’ course of action, new 

questions of social defense, criminal responsibility and the legal power (patria potestad) 

of fathers began to influence their responses to sexual crimes. The results were 

contradictory. Although judges became more responsive to parents in their search for 

justice, and extended state protection to a larger group of victims, they continued to favor 

the prerogatives of fathers and to treat children as legal appendages.  

The state could still fail to protect abused youth if parents did not fulfill the legal 

requirements of denunciations. Although the Criminal Procedural Code allowed state 

intervention when the police caught individuals in the middle of an illicit sexual act (in 
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fraganti), judges insisted that an “interested party” denounce the act to the court. The 

failure to do so could result in impunity. This question emerged in the stymied 

prosecution of a forty-two-year-old soldier, who a policeman discovered under a tree 

with nine-year-old Wenceslao Senrra in 1901.108 The officer reported his discovery to 

judge of instruction, Servando Gallegos, who investigated the crime and found enough 

evidence to hand the case over for sentencing. 

Yet the judge of sentencing, Tomás de Veyga, refused to pass judgment. He 

declared that article 141 (previously article 266) hindered the prosecution of sexual 

crimes “without the accusation or denunciation of an interested [party].” Because 

Wenceslao’s father never appeared before the court to accuse the attacker of his son, de 

Veyga absolved the man of guilt and the charge.  

While the courts were insistent upon receiving denunciations, they would accept 

them from whomever had the child under their care at the time a crime occurred. The 

prosecution of Luis Pietrafiano in 1909 raised the issue of who could report to the 

judiciary.109 After Judge Daniel Frías sentenced the teenager to one year in prison for 

                                                 
108 AGN, 2nda entrega, D-68 Donovan Manuel acusado de sodomía enl a persona del menor Wencesalo 

Senrra, 1901. In this case, officials deliberated the same question they had in the 1886 involving a young, 

male victim. They questioned whether the stipulations that governed rape, deflowering and abduction also 

covered sodomy. The judge reached the same conclusion as in the previous case, releasing a confessed 

rapist because no one officially denounced him to the authorities (AGN, C-129 Cuello Juan por estupro a 

la menor Sofia Hagas, 1900 ). The trial of Juan Nuñez provides a counterpoint. In 1899, the state began an 

investigation of Nuñez for sodomy before the guardian of the victim appeared before the courts. Judge 

Bustamante insisted that he do so and when he did, the state continued the investigation and prosecution. 

AGN, 2nda entrega, N-21 Nuñez, Juan por sodomía al menor Carrile, Juan, 1899. 

 
109 AGN, 2nda entrega, P-150 Pietrafiano, Luis Antonio por violación de una menor, 1909. 

The DA also claimed that the criminal responsibility of the defendant did not disappear just because a 

father did not want the state to prosecute. See AGN, 2nda entrega, D-68 Donovan, Manuel acusado de 

sodomia en la persona del menor Wenceslao Senrra, 1901. 
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playing with the genitals of his eight-year-old neighbor, his defender attempted to argue 

that the whole trial was illegal. He claimed that because Angela’s mother was married 

she had no legal authority over her daughter. According to civil law the married status of 

the woman assumed her legal incapacity (incapacidad), which disqualified her from 

participating in a criminal lawsuit. The judge should, therefore, never have received her 

accusation against his client. This action was reserved for her spouse, as the legal 

representative of his daughter.110  

In argument against the defense, the fiscal referred to article 141 of the penal 

code. This clause stipulated that a person only needed to have the child in their care, 

rather than legal power and representation, in order to report a crime. A denunciation 

needed to come from “the interested, or …the person under whose power (bajo el poder) 

she was found when the crime was committed.”111 The DA claimed that although not 

under the patria potestad of her mother, Angela was “under [her] power” when 

                                                                                                                                                 
 
110 The legal titles on patria potestad in the civil code of 1871 refer generally to “parents” as holding 

power over their minor, legitimate children (title III, arts. 298-344). Article 339, however, hints at the 

overarching power of the father. It reads: “The rights and duties of the father with regard to his children and 

their property pass to the widowed mother.” Article 342 undermined the power of a mother over her 

children if she remarried: “A widowed mother who contracts a second marriage loses the paternal power.” 

While the code gave both mothers and fathers patria potestad, article 211 subordinated married women to 

their husbands in all legal matters: “A wife cannot appear in court, either in person or through an attorney, 

without special permission from her husband, given in writing, excepting the cases in which this code 

presumes authorization by the husband or does not require it, or requires only general authorization, or only 

judicial authorization.” For more on patria potestad in Argentina see Guy, “Parents before the Tribunals,” 

176; and Zubiaur, La Protección al Niño, 10-11. On the continued legal incapacity of, especially married, 

women see M.C. Mirow, Latin American Law: A History of Private Law and Institutions in Spanish 

America (Austin: University of Texas Press, 2004), 148-9; and Guy, Women Build the Welfare State, 14-

35. 

 
111 Código Penal de la República Argentina, L. 1, tit. III, cap. V, no. 141. 
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Pietrafiano molested her. That relationship was sufficient for her mother to report the 

assault. The judge concurred with the DA. 

When the lawyer of Pietrafiano appealed the verdict, the higher court was split 

over whether or not the law required patria potestad. In the end, the majority vote (all but 

one magistrate) decided in favor of the lower court, that it was enough to have a child in 

one’s care when abuse occurred.112 This was the first time the courts had questioned the 

relationship of the reporter to the victim. They had always accepted denunciations from 

whomever.  

However, the resolution that legal authority was not necessary in order to 

represent a child before a criminal court exemplifies the juridical shift from prioritizing 

patriarchal prerogatives and defending family honor to protecting society. It meant that, 

feasibly, anyone could report the attack of a child, which exposed the abuse to the public 

sphere with or without patriarchal consent. Such a conclusion ensured that people had 

equal access to criminal justice. 

Perhaps more illustrative of shifting judicial prerogatives than the conclusion 

regarding denouncers, was the decision that once a report had been made, it could not be 

withdrawn. This resolution reveals a shift in emphasis from protection of familial honor 

to the responsibility of accused criminals. The decision emerged from the attempt of one 

mother to take back her accusation. In 1896, after discovering that the teenage boy who 

had molested her eight-year-old son was the only means of income for his poor, aging 

                                                 
112 The justices cited two references in their decision: The fourth volume of Fallos y Disposiciones de la 

Cámara de Apelaciones, 105; and Rodolfo Rivarola, Exposición y crítica del Código Penal de la República 

Argentina, vol. 2 (Buenos Aires: Félix Lajouane, Editor, 1890), 169 (no. 614). 
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parents, María Cheriano de Moffey tried to withdraw her denunciation against him.113 

She hoped to spare the impoverished couple the hardship that was sure to result from the 

incarceration of their son.  

To her request, the DA questioned: “given the nature of the crime, [is] the 

desisting of the accuser who has formulated his denunciation in form, valid in the sense 

of removing the responsibility of the accused?” His response: “Undoubtedly, no!” He 

opined that by reporting the abuse, María had made it part of the public domain, and her 

desire to drop the charges did not remove the responsibility of the youth before the 

law.114 Judge Eduardo Madero continued the prosecution of the almost-fourteen-year-old 

                                                 
113 AGN, 2nda entrega, C-101, Cerrini Cerrinola, “El Toscano” y Chirino acusado de sodomía, 1896.  

 
114 Tejedor had stipulated this in 1868: “the pardon of the offended party before or after the sentence, will 

not remove the punishments that the guilty suffers or can suffer, in public or private crimes that can be 

denounced to justice.” (Tit. 1, art. 5 in Tejedor, Proyecto de Código Penal, vol. 2, 78). The Procedural 

Code of 1889 changed these stipulations sightly. L. 1, Ch. 2, no. 15 stipulated: “only private action ends by 

the renunciation of the offended.” L. 2, ch. 2, no. 173 allowed the plaintiff in a trial to detach him or herself 

from the case: “the same [querellante] can distance himself from the lawsuit in any stage of the trial, 

remaining, however, subject to the responsibility that can result from anterior actions.” One judge 

referenced article 173 in 1888 as justification to allow a women to end her lawsuit (See AGN, 2nda 

entrega, G-45 Gambino, Ricardo acusado de estupro a la menor Vicenta Dehombre, 1888. In AGN, 2nda 

entrega, C-46 Castro, Camilo por violación a una menor, 1888 the judge dropped the charges when the 

father of the victim withdrew his accusation. However, in the late 1890s and early 1900s, the court would 

prioritize criminal responsibility over parental wish. Questions of responsibility emerged in the following 

cases: AGN, 2nda entrega, V-36 Valls Angel acusado de violación y estupro en la menor Raquel Urbero, 

1893; and AGN, 2nda entrega, D-68, Donovan, Manuel acusado de sodomia en la persona del menor 

Wenceslao Senrra, 1901. For commentary on the refusal of the courts to drop charges starting in 1890s see 

AGN, 2nda entrega, C-101, Cerrini Cerrinola, “El Toscano” y Chirino acusado de sodomía, 1896. In this 

case, the DA claimed that the right to renounce an accusation applied exclusively to cases of adultery. He 

insisted again in 1906 that the interested party could only withdraw the accusation in cases of divorce and 

libel or defamation. See AGN, 2nda entrega, B-110, Baasch, Salustiano acusado de estupro en la persona 

de la menor Leonor Gregoria Gonzalez, 1906. A judge also refused to drop the charges against a woman’s 

boyfriend in 1906. See AGN, 2nda entrega, M-151A Maravilla Cupertino acusado de violación a la menor 

Eugenia Aldana, 1906.  
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until, in final sentencing, he ruled that the age of the boy exempted him from 

punishment.115 Only then did he dismiss the charges.  

 The response of the DA to this mother’s request reveals the influence of 

positivism in the courts. He asked whether the withdrawal of her accusation removed the 

criminal responsibility of the accused, and replied, emphatically, “no.” The central goal 

of positivist criminology was the defense of society through the identification and 

prevention of criminal behavior. The prosecution of criminals was central to the 

prevention of crime, so authorities believed it necessary to hold individuals accountable 

for their antisocial actions. The state needed to punish deviants in order to “…[obtain] the 

punishment of a delinquent, and as a means to prevent the consummation of similar 

crimes.”116 Holding men responsible for their actions was a central concern for turn-of-

the-century judicial authorities, and it became a competing prerogative in the prosecution 

of sexual crimes.117  

                                                 
115 Tit. III, art. 81, inc. 3 of Penal Code reads: “The Following are exempt from punishment: Those older 

than ten years and younger than fifteen, if they acted without discerning.” Art. 434 of Procedural Code 

reads: “The dismissal is definitive: 1. When the evidence shows no crime was perpetrated, 2. When the 

proven act does not constitute a crime; 3. When the processed appears undoubtedly exempt from criminal 

responsibility.”  

 
116 See AGN, 2nda entrega, P-31 Paganelli, Juan por suponer autor de la violación de su hija Maria 

Paganelli, 1885.  

 
117 The “classical school” of criminology had rooted the notion of responsibility in the exercise of free will. 

Because men had the ability to choose between right and wrong, the choice to commit a crime meant they 

were responsible for their actions. The “positivist school,” in contrast, rejected the notion of free will. 

Criminal responsibility lay in the damage a man’s actions caused to society, which had a need and right to 

defend itself. Chapter 5 discusses criminal responsibility in the classical and positivist school in more detail 

and explores the relationship between age and criminal responsibility at the turn of the twentieth century. 
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The new focus on the legal responsibility of men who broke the law altered the 

way officials treated sexual perpetrators. Magistrates through the 1880s had reacted to 

parents, often dismissing cases upon their request, and letting those who sexually abused 

children go free. In contrast, judges like Eduardo Madero refused to drop charges because 

the denouncer did not want the state to prosecute. Authorities would receive any form of 

report, they investigated crimes with or without parental participation, and they continued 

prosecutions even if individuals retracted their accusation. An increasing concern with 

the negative repercussions of crime shifted the focus of authorities from parents to 

perpetrators.  

This new gaze at both victimized and victimizer reflected important changes to 

the relationship between the state, families and society. The legal responsibility of a 

defendant, and the necessity to root out illicit sexual encounters rather than hide them, 

challenged the unrequited protection of the choice of parents to expose, or not, familial 

shame. To María Cheriano de Moffey’s request that Madero drop the charges, the DA 

argued that through her denunciation of the rape of her son, she had made the previously 

private affair public. Once it was out in the open, it hurt society and therefore fell under 

the vigilance of the state.  

The idea that a private act became public by reporting it to the authorities was not 

new. However, the role of the judiciary in dealing with them had evolved. In contrast to 

previous attempts to keep sexual misbehavior quiet for the sake of public morality, 

positivist judges emphasized the need to prosecute deviants in order to protect the social 

good. The desire to deter criminal behavior lay behind the prosecutor’s defense of official 
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action because of the denunciation of María. This conclusion marked a fundamental 

change in what authorities believed would protect society.  

By challenging the power of patriarchs, the courts theoretically increased state 

protection for victimized children. This new defense is most evident in the prosecution of 

abusive fathers. In the middle decades of the century judges tended to place blame for 

incest equally on the shoulders of fathers and seemingly deviant daughters.118 In the 

1870s and 1880s, the legal protection of patriarchal prerogatives could shelter lecherous 

dads. By the end of the century, authorities would not abide men who sexually abused 

their children and they began to hold them accountable for their actions. The case against 

Italian immigrant, Pedro Berruti, who repeatedly raped his thirteen-year-old in 1909, 

illustrates well this new official intolerance. It also exposes the penetrability of the 

private sphere when the actions of a father hurt or endangered his offspring. 

After their neighbors informed the police of the Italian’s indiscretions in July 

1909, officers went to his home to investigate the abuse of his two daughters, thirteen-

year-old María and ten-year-old Enriqueta.119 When they arrived they found Enriqueta 

alone. María had fled to the home of a neighbor to escape the “lecherous desires” of her 

                                                 
118 This phenomenon is explored in chapter 2. 

 
119 AGN, 2nda entrega, B-112 proceso seguido contra Berrutii, Pedro por el delito de violación, 1909. 

Other incest cases that resulted in convictions (all from AGN, 2nda entrega): F-99, Fernandez, José por 

violación a su hija menor Isabel Fernandez, 1906. Fernandez received the harshest punishment from the 

sample, 17.5 years of penitentiary in Ushuaia. G-72 Gallo, Angel acusado de violación a su hija Juana 

Gallo, 1894, received 4.5 yrs for rape of his daughter. Other incest cases that resulted in acquittals due to a 

lack of evidence: N-12 Napol, Francisco de por violación incestuosa en la person a de su hija Laura de 

Napol, 1890; M-69 Muller, Enrique por estupro a su hija Ana Muller, 1893; Q-4 Quiero, Reymundo – 

Sumario a este por estupro en la persona de su hija Delia, 1899; G-137 Gimenez, Damian, violación de la 

menor I. Gimenez, 1904. 
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father. Berrutti confessed that he had deflowered María, but justified his actions on three 

grounds. He first claimed it was a cultural norm. It was common among his countrymen 

to “use one’s daughter in order to preserve oneself from the venereal diseases of 

prostitutes.” 

Similar to many abusive fathers before him, he also tried to invert responsibility. 

He charged that María was loose, that she had sought him out, and that in order to keep 

her from having sex with other men, he gave in and deflowered her. Finally, Berrutti 

conjured his legal power over his daughter. He claimed, “as owner of the house…he had 

the right to do whatever he wanted”. He attempted to defend his actions according to the 

power the law gave him over his daughter. 

As it turned out, Berrutti could not freely exercise his paternal will as master of 

his domain. During the course of the trial, Judge Tomas de Veyga removed his legal 

power (patria potestad) and placed his daughters in the care of the state. Article 343 of 

the civil code gave magistrates the right to take away paternal power if fathers treated 

their children “with excessive harshness, or if they [gave] them immoral teachings, 

counsel or examples.”120  

After the removal of María and Enriqueta from his care, the fiscal requested the 

maximum sentence for Berruti, twenty years of prison for violent rape. The defense, in a 

desperate bid to save the Italian, argued his lack of criminal responsibility due to mental 

                                                 
120 Tit. III, art, 343, The Argentine Civil Code (effective January 1, 1871) together with Constitution and 

Law of Civil Registry, trans. Frank Joannini (Boston: The Boston Book Company, 1917), 57. Art. 343 

states: “judges may deprive parents of the paternal power, if they treat their children with excessive 

harshness, or if they give them immoral teachings, counsel or examples.”  
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instability. In the end, because there was no proof Berruti was mentally perturbed, or that 

he had used violence with his daughter, Judge de Veyga sentenced him to eight years of 

prison.121  

Berrutti’s fate not only demonstrates the changing attitude of authorities towards 

abusive fathers, it also reveals the shift from the focus on family honor to paternal legal 

power (patria potestad).122 As elites combatted the seeming breakdown of the social and 

moral order at the turn of the century, they emphasized the need for strong, nuclear 

families. In the positivist paradigm, the family was the “base of social stability.”123 At the 

helm of this unit, the patriarchal figure was the natural and legal protector of his children. 

                                                 
121 De Veyga most likely concluded that there were no signs of force because of María’s testimony. She 

told the court that her father had forced her, striking her first time. However, after that she acquiesced, even 

though it was “disagreeable.” It is interesting that de Veyga did not consider that Berrutti had abused the 

authority he held over his daughter, which would constitute an “aggravating circumstance.” That Judge de 

Veyga did not consider this suggests the perpetuation of ideas of consent and violence with which judicial 

authorities judged pubescent girls into the twentieth century. These dynamics are explored in chapter 3. 

 
122 See AGN, 2nda entrega, V-16B, Vicente Ruperto, por sodomía, 1886. Other cases in which patriad 

potestad appeared: AGN, 1ra serie, U-2 Uzin, Filemon y Parodi Delfina acusado el primero de violación en 

la persona de la menor Generosa Ferreyra y la segunda de complicidad en el mismo, 1888; P-150, Luis 

Antonio violación de una menor, 1909; B-112 proceso seguido contra Berrutii, Pedro por el delito de 

violación, 1909; V-78 Proceso seguido Vallejos Antonio por el delito estupro, 1909. 

 
123 Juan de San Martin, Sociología Criminal (Buenos Aires: Compañía Sud-Americana de Billetes de 

Banco, 1896), 34. The quote that opens this section provides another example of this ideology. Nicanor 

Ríos wrote that sexual crimes broke “the sacred bonds of families, [which are] the base of the social order.” 

This ideology that families formed the foundation of society was not novel at the turn of the twentieth 

century, but had manifested in the late-colonial period. See Guy, “Parents Before the Tribunals,” and 

Claudia Rosas Lauro, “El derecho de nacer y de crecer. Los niños en la Ilustración. Peru, siglo XVIII,” in 

Historia de la Infancia en América Latina, 214-227. Bianca Premo explores the ways in which the Bourbon 

Reforms affected ideas of, and contests over, family and patriarchal power in late colonial Lima. See 

Premo, Children of the Father King, 137-241. 
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As one official commented, the father was “most obligated to care for his daughter and to 

safeguard her happiness.”124 

Parents were also responsible for raising their children and giving them guidance. 

“The home,” one law school graduate wrote, “is a powerful moralizer of the child…[it] is 

the school in which the will of the child is educated, where his character is formed…”125 

An immoral home, however, could lead to the dissolution of families and the breakdown 

of the social order. 

Given the potential dangers that immorality posed to society, positivist elites had 

a vested interest in the nurture and sustenance of morality and strong patriarchal units.126 

                                                 
124 AGN, 2nda entrega, G-72 Gallo, Angel acusado de violación a su hija Juana Gallo, 1894. Art. 301 of 

the civil code obligated fathers to provide for the needs of their children: “The obligation to furnish support 

includes the satisfaction of the necessities of the children in maintenance, clothing, lodging, attendance and 

expenses during illness.” Because fathers were, by nature, the protectors of their children, judicial 

authorities assumed they knew what was best for them. In 1904, after a man helped a fifteen-year-old girl 

run away from home, the fiscal questioned, “Why did he intervene in the affairs of others, invading and 

usurping the rights of a father?…Neither compassion nor any other circumstance could authorize the 

usurpation of the rights a father has over his daughter, rights given him by nature…and if this father, failing 

in his duties, mistreated his daughter, it was not up to him to intervene in the affairs of a foreign home.” See 

AGN, 2nda entrega, G-134 Galatti, Pascual por rapto y violación a Legato, Angela, 1904. 

 
125 Manuel de Sautu Riestra, Minoridad delincuente (Buenos Aires: Imprenta Nacional, 1901), 67. 

 
126 The family as the base of society linked directly to an emerging nationalism. Sautu Riestra (among 

others) was emphatic in his 1901 thesis that although the education of children needed to start at home, the 

government had an obligation to continue it at school in order to make good citizens. Given the 

heterogeneous nature of the Argentine populace, public education was essential to foster loyalty to the 

nation. What the largely immigrant population needed was “an imminently practical education, where 

morals, intellect and physicality form a prosperous consortium, where hygiene is a fact, and in whose 

observation we obtain good…citizens and vigorous soldiers for the homeland (patria).” Sautu Riestra 

lamented its current state: “I dare to assert that the great part of the evils and vices that afflict us, are born in 

our national education.” Sautu Riestra, Minoridad delincuente, 78-81. The “nationalization” of children 

through education was a common goal among turn-of-the-century elites throughout Latin America. See, for 

example, Patience Schell, “Nationalizing Children through Schools and Hygiene: Porfirian and 

Revolutionary Mexico City,” The Americas 60, no. 4 (Apr., 2004): 559-587; and Elizabeth Kuznesof, “The 

Puzzling Contradictions of Child Labor, Unemployment and Education in Brazil,” Journal of Family 

History 23 (1998): 225-239. 
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The fate of Berruti showed that when fathers transgressed what officials viewed as their 

“natural” and legal duty to protect and moralize their children, the state would intervene. 

However, while patriarchal prerogatives no longer trumped in criminal justice, when 

given the opportunity, judges attempted to uphold the authority given fathers in civil law.  

A case of star-crossed lovers, Antonio Vallejos and his fourteen-year-old 

girlfriend, Concepción, raised essential questions concerning patria potestad, the 

relationship between civil and criminal law, the importance of morality, and the role of 

the government in private affairs at the turn of the century. The outcome of this lawsuit 

reveals how at least one judge respected the sanctity of the private realm in order to 

protect the legal power of fathers. In doing so, he also potentially undermined the ability 

of mothers to get justice in the courts.  

These questions of power and jurisdiction arose in the saga that began on a day in 

late April 1909. While his landlady, Carmen Encina de Vargas, washed his dirty laundry, 

twenty-five-year-old Antonio Vallejos ran away with her fourteen-year-old daughter.127 

Authorities later arrested Vallejos and Concepción in the town of Rosario, nearly two 

                                                 
127 See AGN, 2nda entrega, V-78, Proceso seguido Vallejos Antonio por el delito estupro, 1909. Although 

labeled estupro, the characteristics of this case more closely resemble those of abduction (rapto). Such 

situations often involved the consensual flight of a teenage girl and her lover if her parents disapproved of 

their relationship. It is likely that more questions of this nature would arise in rapto cases, which, given 

their consensual nature, are not part of this investigation. These cases rode the line between the civil and 

criminal realms because if parents consented to the relationship and allowed their daughter to marry, it 

became a civil issue, whereas a criminal court might prosecute the male involved if the parents refused. 

Cases involving teenage girls and, perhaps, consensual relationships include: R-23 Aguilar de Urquiza, 

Anastacia contra Julian Rodriguez Teniente del 5° de Caballería, por seducción, rapto y abuso de 

confianza, 1883; M-30 Martinez, Juan por estupro, 1885; B-29 Gonzalez Doña Francisca contra Ricardo 

Basso por rapto y estupro, cometido en la persona de la menor Rita Tamini, 1886; D-54 Damaestre, 

Roberto acusado de violación, 1898; P-101 Ponce, Alberto acusado de estupro en la persona de la menor 

Carolina, 1899; D-67 Dentone, Juan por tentativa de estupro en la menor Concepción Capodilupo, 1901; 

G-134 Galatti, Pascual por rapto y violación a Legato, Angela, 1904; M-145 Monasterio, Pedro por 

estupro, 1905; S-129 Sagastume, Guillermo por estupro, 1905. 
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hundred miles north of Buenos Aires. They both admitted to having consensual sex for 

the past seven months. According to the penal code, because Vallejos had slept with a 

girl younger than the age of 15, he was potentially guilty of the crime of estupro.128 He 

told the authorities that he knew his young girlfriend was only fourteen, but he had only 

noble intentions towards her. After she had conceived, he had twice requested permission 

from her mother to marry her. When Carmen refused, the couple fled in order to hide the 

pregnancy.  

Although during the trial Carmen finally consented to the matrimony of the 

couple, when the criminal court judge ordered their marriage, the head of the civil 

registry refused to conduct the ceremony. He asserted that Carmen could not legally 

condone the marriage of her daughter because she did not have patria potestad. Because 

Carmen had married Concepcion’s father, even if it was after the girl was born, he held 

legal power over his daughter, and only he could contract her marriage. Given the refusal 

of the civil magistrate to marry Concepción and Vallejos, the judge had to decide whether 

to order the ceremony despite the fact her mother lacked legal authority, or whether to 

respect the power of the absent father, and to press criminal charges against the accused.  

The fiscal’s advice to the judge on how to proceed highlights key questions 

regarding official attempts to uphold patriarchal power within the family, and morality 

within society. Article 140 of the penal code exempted from punishment any man who 

married the single female he had deflowered, on the condition that the youth consented to 

                                                 
128 See chapter 2 for an investigation of the changing meaning of estupro from “deflowering” to the 

modern meaning of “statutory rape.” In 1909, the crime was legally defined primarily by age, rather than 

seduction and deflowering. 
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the marriage after she had been returned to the power of her father or guardian.129 Since 

Concepción and Vallejos were mutually inclined to marry, the fiscal questioned whether 

the consent of her parents was also necessary.  

The issue of parental approval highlights the prosecutor’s concern with morality. 

If the law only required the agreement of the minor, he worried that article 140 could 

become a “germ of immorality,” a resource that children could use against the civil right 

of their fathers to decide their marriage. Theoretically, children could use article 140 to 

circumvent parental prohibition and marry regardless. The couple would run away and 

have sex. When arrested for abduction (rapto), the man could offer his hand to the girl in 

order to right the wrong he had caused. The state would then dismiss the criminal charges 

against him and the two would marry, having used the law to sidestep the disapproving 

father.130  

The DA worried that negating the right of a father to arbitrate the marriage of his 

children was immoral. However, if the courts required parental consent and parents 

refused, their disapproval could also have immoral results. In this scenario, the young 

                                                 
129 Article 140 reads: “In cases of rape, deflowering and abduction of a single woman, the delinquent will 

be exempt from punishment if he marries the offended, as long as she give her free consent, after being 

returned to the power of her father, or guardian, or to another secure location.” An offer of marriage 

without the acceptance of the female, however, was not enough to exculpate the accused. This stipulation 

was a tie over from canon law. See James Brundage, “Rape and seduction in the Medieval Canon Law,” in 

Sexual Practices and the Medieval Church, eds. James Brundage and Vern Bullough (Buffalo, New York: 

Prometheus Books, 1982), 141-148. 

 
130 The reasoning of the prosecutor references a common practice during the colonial period, which is 

described more fully in chapter 3. This cultural phenomenon was more closely associated with the legal 

crime of rapto or abduction than it was with violación or estupro. 
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man would go to jail, the daughter would be socially ruined, and any resulting offspring 

would be illegitimate.  

Given the less than optimal results of both options, the fiscal suggested a third 

alternative. He suggested that the judge play father and use article 140 to order the 

matrimony of the couple. The intervention of the magistrate would have only beneficial 

results: “marriage, a principle on which society rests, the legitimation of [any] children 

born as a result of the crime, the freedom of [the accused], and above all the organization 

of a family that would be destroyed in the contrary case.” The prosecutor encouraged the 

intervention of the criminal judge for the sake of morality. If he acted as father, it would 

better the public good, fostering “justice, morality and the social order.” 

Despite the forceful argument of the prosecutor, the judge rejected his suggestion 

on the basis that it would upset the patria potestad of the father. He questioned: “In the 

case of celebrating a marriage with only the consent of bride and groom and by order of a 

magistrate…would not a conflict of jurisdiction emerge if the father of one of the 

contracting parties who was a minor opposed the marriage and requested its absolution 

before the civil jurisdiction…?” Given this potential conflict of interest, de Veyga 

concluded that the Law of Civil Marriage trumped article 140 of the penal code, and 

insisted that he did not have jurisdiction.131 

The  ruling of de Veyga negated the right of the criminal realm to interfere in the 

civil, and the right of the state to interfere with the power of a father over his children. 

                                                 
131 On the law of civil marriage, passed in 1884, see Diez, “La génesis del matrimonio civil.”  
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Although the fiscal appealed the decision of the judge to the court of appeals, the higher 

tribunal upheld his resolution. De Veyga then charged Vallejos with deflowering. The 

decision to uphold the power of Concepción’s unnamed and absent father suggests yet 

another dynamic of the criminal justice system at the turn of the century that created 

unequal access to justice. 

First and foremost, it reveals how the role of the state in regulating the 

relationship between family and society had changed. In the positivist paradigm, 

respecting the jurisdiction of fathers in the civil realm defended the elite ideal of the 

nuclear family, which formed the foundation of the social order. Where previously the 

concern of officials lay in the relationship between the deleterious effects that familial 

shame could have on public morality, the question shifted to the danger that undermining 

the legal power of fathers could have for the good of society. Although theoretically the 

law no longer regulated morality, and its protection took a distinct form, the moral order 

was an abiding concern for turn-of-the-century elites. 

The outcome of this trial also illustrates the potentially negative repercussions of 

the patriarchal foundations of society for women and children. Concern with family 

honor had focused on the male head of household, as female virginity was merely a proxy 

for the ability of a man to exert control over his domain.132 Even as concern about family 

honor shifted to a preoccupation with the legal power of fathers, the focus remained on 

male domination. This potentially stymied the cause of women seeking retribution in the 

                                                 
132 In the colonial period, rape served as a way for a man to exact revenge on another man. See Socolow, 

“Women and Crime,” 17.  
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courts, and undermined the legal recourse of mothers. Although Carmen had the legal 

ability to report the sexual indiscretion of her daughter to the state, she became impotent 

during the criminal process because she lacked civil authority over her. This unequal 

access to justice exposes gendered inequality in turn-of-the-century courts.133  

Finally, De Veyga’s ruling in this case suggests the limitations of state protection 

for boys and girls. Turn-of-the-century officials continued to treat youth, like 

Concepción, as children of their fathers, rather than as individuals with their own rights 

and protections. This disempowered teenagers like Concepción to make life decisions. 

The ill-fated love affair of the fifteen-year-old and her boyfriend illustrates how liberal 

reformers upheld traditional patriarchal power through the turn of the twentieth century, 

at the expense of women and children. 

 

CONCLUSION 

 

Between 1853 and 1912, the relationship between the state and society changed 

with the definition, investigation, and prosecution of sexual crimes. The issue of how 

illicit sexuality should be reported to the authorities primarily dictated the contours of this 

relationship, as the nexus of the debate shifted over time. Initially, in the 1870s and 

1880s, the courts were concerned with what kind of denunciation was necessary to 

initiate an investigation. In the 1890s, the discussion turned to the question of who could 

receive a report. Finally, in the first decade of the century officials questioned who could 

                                                 
133 Historians have long noted the legal inferiority of, especially married, women in Argentine civil courts. 

However, this inequality did not affect the criminal realm until the turn of the century. 
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denounce a crime. By 1912, the jurisdictions were clear: a simple report was enough and 

anyone who had the child under their care could ask for justice, but it had to be made to 

the judiciary. Through this controversy over denunciations, judges removed the police 

from, and declared their own supremacy in, the investigation of sexual crimes. 

At the core of this controversy lay the relationship between the private sphere – 

familial secrets and patriarchal influence – and public spaces – familial reputation, and 

the domain of the state. Although an intimate connection persisted between society and 

families, the contours of the relationship and the role of the state in arbitrating and 

regulating it changed along with the law, criminological paradigms, and official 

prerogatives. During the mid-nineteenth century, colonial legal and juridical precedents 

meant the law regulated morality, the judiciary acted as mediator between individuals, 

and the state dispensed justice, and extended protection, to all.  

The first republican code, inspired by liberal ideas from Europe, theoretically 

ended the function of the law as regulator of morality, and redefined the role of the state 

in the investigation and prosecution of sexual crimes. However, article 266 ensured that 

the courts continued to monitor and police the moral realm, just through a distinct means. 

Instead of upholding morality by prosecuting crime, it did so by defending parental 

prerogatives to expose, or not, familial secrets. For over a decade, the courts left the 

arbitration of family honor to mothers and fathers, at the expense of abused children.  

At the turn of the century, with the rise of positivism, official priorities shifted to 

the defense of society. The need to prevent crime made criminal responsibility more 

important than family honor, and the need for strong families prioritized the legal power 
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of fathers over their sons and daughters. The results were contradictory. At times judges 

undermined patriarchs for the sake of their children, while at others they defended 

patriarchal authority at the expense of mothers and youth. The preservation of morality 

remained a central and enduring concern.  

During the second half of the century, the protection of the very young and 

orphaned remained a prerogative of judicial authorities. However, when deciding whether 

or not to prosecute a sexual offender, judges primarily treated abused youth as sons and 

daughters – according to their place in families – not as individuals with rights of their 

own. While official preoccupation shifted from community balance, to family honor, and 

then to the defense of the social good, there was little room to consider the victims of 

crime. The next three chapters show, however, how officials came to view youth as old as 

fifteen as members of a special stage of life, and they extended varying levels of 

protection to boys and girls because of their young age.  
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Chapter 2: From Virginal to Youthful: Pubescent Girls and the 

Transformation of “Deflowering” 

 

After Petrona Rodriguez reported the seduction and deflowering (estupro) of her 

fourteen-year-old daughter in 1853, the police immediately arrested the twenty-three-

year-old boyfriend, Segundo Golordo.1 Both he and the girl, Nicolasa, admitted to having 

sex. However, while she said he had kidnapped her under duress and raped her, Golordo 

claimed they had consensual sex after eloping. Due to their confessions, Judge Claudio 

Martinez made the accused pay Petrona Rodriguez a monetary recompense for the loss of 

her daughter’s virginity, and released him from jail. Although Golordo was indeed guilty 

of estupro, it was not a crime that the law punished with a prison term.2  

   Jump to 1905, when another criminal judge sentenced twenty-two-year-old 

Guillermo Sagastume to five years in the penitentiary for deflowering his fourteen-year-

old girlfriend, Pilar Cabeza.3 Again, both parties admitted to having intercourse, but 

painted very different pictures of how the affair unfolded. Pilar told the court that 

                                                 
1 AHPBA, 154-44 Golordo, Segundo por seducción y estupro, 1853. 

 
2 Following colonial practice, the police arrested Segundo Golordo directly following Petrona’s 

denunciation. He remained in jail for the duration of the trial and once Judge Martinez passed his verdict, 

he was finally released. See chapters one and five for more on the role of the police in the judicial process. 

The contrasting rhetoric that Nicolasa and Segundo used to describe the nature of their sexual encounter, 

the prior claiming she was a victim of his violent attack and the latter maintaining that their sex had been 

consensual, was common in cases of this nature. The female sought to present herself as the hapless victim 

of male machinations in order to appear chaste, and therefore, worthy of legal protection. The male, on the 

other hand, would either claim the sex had been consensual or impugn the character of the female 

participant. For descriptions of these practices and of male and female legal strategies see Ramón 

Gutierrez, When Jesus Came, the Corn Mothers Went Away: Marriage, Sexuality and Power in New 

Mexico, 1500-1846 (Stanford: Stanford University Press, 1991), 207-226; and Christiansen, Disobedience, 

115-139.  

 
3 AGN, 2nda entrega, S-129 Sagastume, Guillermo por estupro, 1905. 
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Sagastume had picked her up on her way to work one day, taken her to the house of one 

of his relatives, raped, and then promised to marry her. The accused confirmed he had 

abducted Pilar to fulfill a promise of matrimony, but claimed she had consented to the 

sexual act. Judge Eduardo Madero convicted Sagastume of estupro and gave him a prison 

sentence because he had “sex outside of a marriage with a minor.”4 While the affairs of 

these young, star-crossed lovers share many similarities, their very different fates beg the 

question: what changed in the fifty years that separated them?  

The actions of these young couples reflect a common courting ritual in Latin 

America, one that remained relatively unaltered over time, even as the laws that judged 

their behavior underwent radical changes. Both cases involved a cultural custom that, 

with some variation, followed a pattern throughout the colonial and republican periods. A 

young couple would run away, exchange promises of marriage, and have sex. If the 

young man later withdrew his proposal, the parents of the then deflowered, and therefore 

dishonored, girl would press charges against him in order to regain the honor of the 

family.  

While the cultural scenario persisted, the law changed. In 1853, remnants of 

colonial legal precedents merely reprimanded such practices with a fine. In 1905, national 

legislation defined sexual intercourse with a girl under the age of fifteen as illegal. This 

                                                 
4 This five-year sentence is actually extreme for an estupro conviction, as the law in 1905 stipulated only 

one to three years for the crime. Sagastume was a “juvenile delinquent” who had been arrested five other 

times for robbery. His repeated transgressions against property served as an aggravation to his confession 

of estupro, earning him a harsher sentence than for a deflowering conviction alone.  
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changing paradigm revolved around the crime of estupro, or deflowering, which 

underwent a profound transformation in the second half of the nineteenth century.5 

Using forty-seven criminal cases involving girls aged thirteen to nineteen, this 

chapter traces the legal metamorphosis of estupro through the codification of criminal 

law, and reconstructs how it affected the courts’ treatment of pubescent girls.6 While the 

law continually defined estupro according to characteristics of the female “victim,” over 

time the importance of her age replaced the quality of her moral character as the most 

important element. While theoretically upholding the cultural importance of female 

“honesty,” the introduction of age into the definition of estupro fundamentally changed 

its meaning. It simultaneously created a new discrete social group of girls aged thirteen 

and fourteen, and caused the courts to negate the role of the state as protector of honor.7 

                                                 
5 This ritual blurred the lines between the legal crimes of estupro, or illicit intercourse with a virgin or 

widow/deflowering of a virgin using seduction, and rapto, which was the abduction with or without the 

deflowering of a virgin. See footnote 23 in this chapter for a more detailed discussion of these two crimes.  

 
6 Of the 233 sample cases, 47 involved girls aged 13 to 19. See table 6 in appendix. Due to the method of 

indexing at both the national archive in Buenos Aires and the provincial archive in La Plata, it was 

impossible to discern the age of female victims without reading the case files. Therefore, this analysis 

supplements cases of estupro with those of rape, incest and other randomly-labeled files involving female 

youth aged thirteen to nineteen. It does so for two reasons: First, due to confusion surrounding the 

difference between rape and deflowering, elites and commoners alike used the terms interchangeably until 

the late nineteenth century (Carmen Castañeda found a similar lack of distinction in Mexico at the turn of 

the nineteenth century, Castañeda, “La memoria y las niñas violadas,” in La memoria y el olvido. Segundo 

simposio de Historia de las Mentalidades (México: Dirección de Estudios Históricos, Instituto Nacional de 

Antropología e Historia, 1985), 107-115). Second, the legal redefinition of sexual crimes brought incest 

under the crime of estupro in republican law.  

 
7 Historians have used criminal court cases to illuminate the many, and varied, local iterations of the 

ubiquitous courtship ritual and its connections with sexuality, honor, marriage choice, and intergenerational 

conflict throughout Latin American history. These works mutually highlight the ways in which commoners, 

specifically women, gave honor its own meaning. They also show that for the lower classes, marriage was 

but one of various means of reestablishing honor and resetting the social balance. In colonial Latin 

America, see Gutierrez, When Jesus Came (New Mexico); Twinam, Public Lives; and Castañeda, 

Violación, Estupro y Sexualidad (Mexico). For studies breaching the colonial and republican periods see 

Lipsett-Rivera, “The Intersection of Rape and Marriage in Late-Colonial and Early-National Mexico,” 
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Through a legal approach to criminal court cases, and an analysis of state action from the 

perspective of age, this chapter reveals important changes in the moral code in Buenos 

Aires at the turn of the twentieth century.8  

The chapter first outlines the historical meaning of deflowering (estupro), rape 

(violación) and incest (incesto) from thirteenth-century legal treatises through the 

beginning of codification in 1853. The following sections then illuminate how the legal 

definition of estupro changed between 1853 and 1912, and how judicial authorities 

treated pubescent girls whose sexual encounters brought them before the courts. There 

were four important stages of development. During the first phase, between 1853 and 

1878, consensual sex lay outside of the purview of state reprobation, and the courts rarely 

convicted either violent attackers or deflowerers. In 1878, Carlos Tejedor introduced age 

into the definition of estupro, and an article on the abuse of authority removed incest 

from the law, changing how authorities treated victimized daughters.  

                                                                                                                                                 
Colonial Latin American Historical Review 6, no. 4 (Fall, 1997): 559-590 (Mexico); Lipsett-Rivera, 

Gender and the Negotiation of Daily Life in Mexico, 1750-1856 (Lincoln: University of Nebraska Press, 

2012); and Sarah Chambers, “Private crimes, public order: honor, gender, and the law in early republican 

Peru,” in Honor, Status and Law in Modern Latin America, eds. Sueann Caulfield, Sarah Chambers and 

Lara Putnam, 27-49. For the persistence of the custom in the nineteenth and twentieth centuries: Martinez-

Alier, Marriage, Class and Colour (Cuba), Sloan, Runaway Daughters (Mexico), Eileen Findlay, 

“Courtroom tales of sex and honor: rapto and rape in late-nineteenth century Puerto Rico,” in Honor, 

Status and Law, 201-222; Christiansen, Disobedience (Peru), Caulfield, In Defense of Honor (Brazil), 

Rodriguez-Saenz, “Víctimas o Codelincuentes?” (Costa Rica), Sedeillán, “Los delitos sexuales” 

(Argentina); Mallo, “Hombres, Mujeres y Honor” (Argentina),  and Richard Slatta, Gauchos and the 

Vanishing Frontier (Lincoln: University of Nebraska Press, 1983) (Argentina). 

 
8 Two historians, Eugenia Rodriguez-Sáenz and Kathryn Sloan, have approached court cases using age as a 

category of analysis. Rodriguez-Sáenz (“¿Víctimas inocentes o codelincuentes?) looked at the emergence 

of ideas of juvenile delinquency – boys as thieves and girls as prostitutes – along with, and in counter 

position to, ideas of innocent childhood in Costa Rica at the end of the nineteenth century. Kathryn Sloan 

(Runaway Daughters) treats the girls she studied in rural Mexico as a discrete social group of 

“adolescents,” rather than from the perspective of family, which regards them as daughters.  
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The third phase began with changes to the definition of estupro in the first 

national penal code of 1887, which created tension between a “modern” focus on age and 

the traditional importance of female moral character. Finally, the reform law of 1903 

made age and honesty the only prerequisites of the crime, which resulted in the complete 

legal reconceptualization of estupro. While the law upheld the traditional importance of 

female honor through an emphasis on reputation, the age of the female participant 

became the singular determining factor that decided guilt in the courtroom. After 1903, 

the law punished consensual sex when a girl was younger than fifteen. Yet despite the 

extension of legal protection to youth, the realities of elite gendered stereotypes, the 

prerogatives of a patriarchal society, and the realities of lower-class immigrant life 

continually hindered people’s search for justice.  

 

DEFLOWERING, RAPE, AND INCEST IN HISTORICAL CONTEXT 

 

Four primary elements, rooted in Catholic custom dating back to the thirteenth 

century, historically defined the legality and criminality of sexual actions. These were 

virginity, chastity, violence, and consent. Medieval Spanish laws only punished certain 

sexual connections between a man and a woman: those that involved the use of violence, 

the deflowering of virgins, or sex with honest women (that is, women of good social 

report, who lived up to elite gender norms of a chaste, cloistered life). This section traces 

the relatively stable legal meanings of rape, deflowering and incest over time and 

highlights the primary elements that constituted them. The law consistently maintained 
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both a focus on the moral character of female victims/participants and a blurry boundary 

between sex achieved through seduction and that involving violence.  

Early-modern Spanish laws, both civil and canonical, had roots in ancient Rome. 

In Roman law, stuprum did not have a connotation with virginity. According to historian 

James Brundage, virginity only became a fixation in the fourth and fifth centuries after 

Constantine made Christianity the official religion of the Roman Empire.9 Instead, 

stuprum was the most basic category of sexual offense, equating, in essence, to 

fornication, or sex between unmarried, free women and men.10 It remained an all-

encompassing category for illicit sex through the twelfth century. The Visigoths, who 

conquered and ruled the northern part of the Iberian peninsula from the fifth to the eighth 

                                                 
9 This focus emerged from the fourth and fifth century patristic writings, especially those of St. Augustin of 

Hippo, which condemned sensuality and lauded sexual asceticism. James Brundage wrote, “If fourth- and 

fifth-century patristic writing about sexuality was almost exclusively negative, the Church Fathers were 

emphatically positive in their praise of virginity. The notion that virginity possessed singularly powerful, 

almost magical, virtues was, like deprecation of sexual pleasure, a belief with pagan antecedents. Patristic 

writers diligently searched the Scriptures in quest of support of the exaltation of virginity. Not surprisingly 

they found what were searching or, especially in certain remarks of St. Paul. Relying on Paul’s authority, 

patristic authors created a theology of virginity that portrayed the asexual life as the summit of Christian 

perfection.” See Brundage, Law, Sex and Christian Society, 78-85. 

 
10 Brundage Law, Sex and Christian Society, 29-30, 49-50, 149, 304, 383-4. The lex julia de adulteriis 

(18BC) had vague and sweeping definitions of illicit sexual unions, and categorized all sex except that had 

within marriage as stuprum. Brundage stressed that Roman and medieval laws were more concerned with 

marriage, concubinage and adultery than they were with fornication. Within the focus on extra-marital sex, 

however, abduction and ravishing of women (raptus) was a main preoccupation. Roman law also treated 

men and women very differently, allowing men to have sex with prostitutes and concubines, while 

restricting, especially upper-class, women to sex with their husbands. The reason for the legal regulation of 

sexual relations was the to preserve class structure and social order. Compare the Roman meaning to that of 

an eighteen-century Latin dictionary, written in English, which defined stupro as: to dishonor, debauch, 

deflower or ravish. The noun, stuprum, signified defilement, dishonor or disgrace. Compilers of dictionary 

also differentiated stuprum from stuprum violentum, which equated to violent rape. These definitions were 

likely influenced by the later meaning given estupro, which associated it with seduction and deflowering. 

See Charlton Lewis and Charles Short, A New Latin Dictionary; Founded on the Translation of Freud’s 

Latin-German Lexicon (New York: Harper and Brother’s Publishers, 1891), 1770.  
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centuries built their legal tradition on Roman antecedents, and it was on the foundation of 

Visigothic law that early modern Spanish kings formulated their own codes.11   

Colonial Spanish laws regarding sexual crimes emerged in Christian Iberia in the 

thirteenth century. The legal treatise, the Fuero Juzgo, assumed that only heterosexual 

sex was natural, and stipulated that consensual intercourse between single women and 

men lay outside the purview of state reprobation.12 It exculpated any man who had sex 

with a single woman, of his own social caliber, who willingly engaged in the act. 

Additionally, the law upheld the social hierarchies of early modern Spanish society. It 

punished men differently for violent attacks or according to the female participant’s 

moral and social standing: if she were enslaved, free, virginal, married, widowed, or a 

nun.13  

                                                 
11 On Roman and Visigothic law see James Brundage, The Medieval Origins of the Legal Profession: 

Canonists, Civilians and Courts (Chicago: University of Chicago Press, 2008), 6-74. King Ferdinand III of 

Castile ordered the translation of the Fuero Juzgo into Spanish from seventh-century Visigothic law, the 

Liber judiciorum, which when drafted in 642/3, influenced law throughout Western Europe. 

 
12 For the rhetoric behind the naturalness of heterosexual sex see Francisco Tomás y Valiente, “El crimen y 

pecado contra natura,” in Sexo barroco y otras transgresiones premodernas (Madrid: Alianza Editorial, 

1990), 33-55. 

 
13 Fuero Juzgo, o libro de los jueces (Barcelona: Ediciones Zeus, 1968), libro 3, tít. 4, ley 8. Another 

thirteen-century treatise, the Fuero Real, promulgated by Ferdinand’s son, Alfonso X, reaffirmed the 

legality of consensual intercourse. Libro 4, tít., ley 7 reads: “if any woman who is not married nor engaged 

goes of her will to the house of man to fornicate, there is not punishment for he with whom she does it.” 

According to James Brundage, in Germanic law, men and women were theoretically supposed to be held to 

the same standards of conduct. However, in practice, men were largely immune to punishment as long as 

their actions did not infringe on the rights of other men, while women were heavily penalized for minor 

sexual peccadillos. See Brundage, Law, Sex and Christian Society, 146-7. The Fuero Juzgo treated 

abducted women as victims, only stipulating punishments for their abductors. However, it set out 

punishments for women who committed adultery, most commonly placing the woman at the mercy of the 

men in her life. It allowed husbands who caught their wives in the act of adultery to do whatever they 

wanted to them, including murder without consequence (it also extended this privilege to fathers and 

brothers who caught their daughters and sisters). The law also stipulated that engaged women who 

fornicated with another man should become the servants of their fiancés. See Fuero Juzgo, libro 3, tít. 4, 

leyes 1-6. 
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While secular law defined the types of sexual interactions that were not illegal, 

authorities in the Catholic Church incorporated the idea of seduction into canon law. 

Although the notion of “deception” was already a juridical concept, it was not a legal 

category. In the thirteenth century, canon law came to punish men who procured sex 

through lies, flattery, or false promises.14 This would lay the foundation of the nineteenth-

century conceptualization of estupro as deflowering through seduction. 

The Siete Partidas of Alfonso X, which defined what sexual acts were illicit, also 

incorporated the idea of “seduction.” As the first uniform body of laws for the Kingdom 

of Castile, the Partidas usurped the Fuero Juzgo to become the most influential charter 

on crime and punishment in Spanish Iberia and its American holdings.15 The Siete 

Partidas dictated the criminality of sexual acts based upon whether or not a woman 

consented. It described two scenarios that removed female acquiescence and were 

therefore illegal: emotional deception (seduction) and physical force. In the first case, the 

law assumed the woman was chaste or “honest.” The man who used deception or praise 

to entice a nun, a widow who lived cloistered in her home, or a virgin to bed sinned 

because he corrupted her chastity. The expectation was that a virtuous woman was 

                                                                                                                                                 
 
14 Brundage, “Rape and Seduction,” 147. 

 
15 The Siete Partidas was the first comprehensive body of Spanish laws. Also written under the watchful 

eye of Alfonso X, it served an imperial purpose. As he expanded his kingdom in the thirteenth century 

Alfonso X sought to establish the Partidas as reigning law in each town he conquered. Over the course of 

the colonial period, despite a whole body of laws created to govern the Spanish holdings in the Americas, 

the Siete Partidas continued to be the principle code that defined illicit behavior and established how it 

should be punished. Despite the political turmoil of Independence, no comprehensive body of law replaced 

the Partidas until the late nineteenth century. Well into the 1890s, judicial authorities in Buenos Aires 

continued to reference the code for its definitions of crimes and in reference to legitimate forms of 

evidence.  
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innocent and therefore susceptible to male seduction. The emotional deceit of a man 

negated her consent.16   

In the second scenario, physical force overpowered female resistance. According 

to the Siete Partidas, a man who either violently abducted or forcibly slept with a 

woman, committed evil because of the dishonor his actions brought to the family of the 

victim.17 In addition to reputedly honest women, the law also protected married women 

from violent assault. The medieval legal tradition, then, established that sexual actions 

were criminal based upon three assumptions: male penetration of a female (that is, it 

defined the man as the active participant), the corruption of the virginity or chastity of a 

woman, and the use of violence or seduction to overpower her will.18 Although early 

                                                 
16 Siete Partidas, part. 7, tít. XIX, “Of those who sleep with women of religious orders, with a widow who 

lives honesty in her home, or with virgins by means of flattery or deceit, not using force.” Given the focus 

on the removal of a woman’s will through seduction, many historians translate estupro as “seduction.” 

However, given its use in nineteenth-century porteño law and courts, I translate it as “deflowering.” Carlos 

Tejedor’s code and the national code (1887) read: “el que estupre á una mujer virjen…empleando la 

seducción…” (He who sleeps with a virgin…using seduction). This definition equates estupro with sexual 

intercourse with a virgin, by means of seduction. In his definition, the focus of the action is on intercourse 

and the removal of a female’s virginity – which equates to deflowering – while seduction is merely the 

means by which a man achieves this goal. The way in which judicial authorities employed the term also 

equated estupro to the action of intercourse, rather than the means of obtaining it. For these reasons, I 

translate the term as deflowering, rather than seduction. 

 
17 Ibid., tít. XX, “Of those who force, or abduct virgins, women of religious orders, and widows who live 

honestly.” Carmen Castañeda provides the most comprehensive consideration of the meanings of estupro, 

rapto and violación in the Spanish Indies in her study of sexual crime in Nueva Galicia between 1790 and 

1821. See Castañeda, Violación, estupro y sexualidad, 29-71. In her discussion of the law (and the 

Roman/medieval definitions of sexual crimes), however, Castañeda, relies almost exclusively upon James 

Brundage, whose work is in English. See Law, Sex and Christian Society, and “Rape and Seduction.” 

 
18 James Brundage explains how “Christian sexual morality” began to take shape as doctrine in the fourth 

and fifth centuries and incorporated into developing canon law in the early middle ages. In the eleventh and 

twelfth centuries, canon law took on the characteristics of a legal system and priests and church legislators 

attempted to regulate adultery, fornication, prostitution and homosexuality for the first time. Church courts 

in Europe held a monopoly on sexual matters until the fourteenth century. See Brundage, Law, Sex and 

Christian Society. 

 



 124 

Spanish codes described what would become the crime of estupro, they did not call it 

such. It is unclear exactly when the term first came into legal circulation, but it appears in 

resolutions of the sixteenth-century Spanish jurists.19  

Early modern law differentiated between women based upon their moral character 

and social standing, not their age. While the state of virginity necessarily implied that a 

woman would be younger rather than older, the law made only one direct reference to the 

age of female participants. The Siete Partidas exculpated girls under the age of twelve in 

cases of incest.20 It treated incest as a crime apart from illicit sex, defining it as male 

intercourse with his relatives or sisters-in-law to the fourth degree.21 The close kinship 

between the male and female participants made incest a greater sin than other types of 

fornication. The legal prescription to absolve girls younger than twelve in this case most 

likely came from the assumption that they did not understand the sinfulness of their 

actions.22 As early as the thirteenth century, then, the law acknowledged that girls 

younger and older than twelve were different, and those younger had a less developed 

                                                 
19 See footnote 17 in chapter 3. Nineteenth-century judicial authorities in Argentina referred to Antonio 

Gomez, whose Variarum Resolutionum formed the foundation of Spanish jurisprudence until the late-

nineteenth century. They also referenced the Italian jurist, Prospero Farinacci whose work, Praxis y 

Theorica Criminalis, was central to criminology in Roman-law countries from its composition in 1616 until 

the work of Cesare Beccaria in the eighteenth century usurped it. Bianca Premo noted that debate 

surrounding seduction and the degree to which it should mitigate the culpability of a rapist took on greater 

importance in the sixteenth century after the Tridentine emphasis on free will in marriage choice. See 

Premo, Children of the Father King, chapter 4, footnote 34. 

 
20 Siete Partidas, part. 7, tít. XVIII, ley II: “Additionally, all men who commit this crime can be accused of 

it except a boy younger than fourteen, and a girl younger than twelve.” 

 
21 Ibid., tít. XVIII, “Of those who sleep with their relatives or sisters-in-law.” 

 
22 The law does not give a reason for this stipulation, so this conclusion is an extrapolation from the title 

governing sodomy, which prohibited punishing boys younger than fourteen because “minors do not 

understand what a serious sin they have committed.” See Siete Partidas, part. 7, tít. XXI. 
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moral sense. Despite this confirmation, there was no recognition of youth as a distinct life 

phase worthy of special legal consideration.  

Social practice added another layer of complexity to the legal and juridical 

antecedents of sexual crimes. By the nineteenth century the practices of consensual 

elopement, forceful abduction and deflowering, or deflowering through the promise of 

marriage, were ubiquitous courtship rituals in Spain and Spanish America as a prelude to 

marriage.23 Although at times violent, the custom usually occurred at the initiation, or at 

least with the complicity of, female participants. It usually involved the exchange of 

marriage vows followed by intercourse, and, many times, it landed both parties in court.  

The outcomes of such ordeals differed according to the reactions of parents. In 

one scenario, daughters eloped as a strategy to overcome the dissent of their fathers about 

their marriage choice. This forced parents to weigh the familial dishonor wrought by 

making such an act public by going to court, against accepting a man they would not 

otherwise have chosen as a son-in-law. In another scenario, lawsuits served as a way for 

parents to regain family honor by forcing a man who may have backed out of his offer of 

marriage to in fact wed their deflowered daughter and save her from dishonor.  

                                                 
23 This ritual blurred the lines between the legal crimes of estupro, or illicit intercourse with a virgin or 

widow, and rapto, which was either consensual elopement or the abduction and deflowering of a virgin. 

Although these two scenarios were more often identified as rapto, some of the cases in Buenos Aires that 

were labeled estupro involved similar events. Sonya Lipsett-Rivera and Carmen Castañeda examined the 

dynamics of these rituals in both native and Spanish culture in late eighteenth- and early-nineteenth century 

Mexico. See Lipsett-Rivera “The Intersection of Rape and Marriage” and Castañeda, Violación, estupro y 

sexualidad. Various scholars have shown how daughters used rapto to overcome parental disapproval of 

their boyfriend. See Martinez-Alier, Marriage, Class and Colour; Sloan, Runaway Daughters, and 

Christiansen, Disobedience. This tradition had roots in medieval Europe. According to James Brundage, 

raptus as a form of elopement was quite common during the seventh to ninth centuries. Brundage, Law, Sex 

and Christian Society, 149. 
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Perhaps because of the pervasiveness of these practices, during the process of 

secularization under the Bourbons in the late eighteenth century, the crown essentially 

decriminalized estupro. A royal edict issued in 1796 ordered authorities not to imprison 

men accused of the act, but rather to impose a pecuniary punishment – monetary 

reimbursement to the family of the deflowered girl.24 By the end of the colonial period, 

then, estupro had become associated primarily with virgins rather than widows, and it no 

longer merited more than a fine. 

Analysis of an early nineteenth-century compendium of Spanish law demonstrates 

that many of these thirteen-century conceptions of illicit sexual actions survived the test 

of time. In the spirit of the Siete Partidas, the author of the manual, Joaquín Escriche, still 

characterized virgins and honest widows as the only legitimate victims of estupro. He 

defined the crime as “illegitimate access one has to a single woman or widow of good 

reputation.”25 Also in line with legal precedents, he recognized two forms of the crime: 

voluntary and involuntary. Voluntary estupro, when a woman consented without 

seduction or violence (harkening back to the meaning of stuprum in Roman law), still did 

not merit civil or penal action. Involuntary estupro, on the other hand, could lead to state 

intervention, because either physical or moral force overpowered female opposition to the 

advances of men.  

                                                 
24 This edict arrived in Buenos Aires in 1802. AGN, Reales Cédulas, vol. 28, exp. 60 (Catálogo 

Cronológico de Reales Cédulas, Provisiones y Decretos, vol. 5, years 1784-1798, #6279). 

 
25 “Estupro” I y II, Joaquín Escriche, Diccionario razonado de legislación y jurisprudencia, nueva édicion 

(Paris: Librería del Rosa, Bouret y Ca., 1851), 653. Escriche only included virgins and widows in his 

definition. It is not clear why he excluded nuns. 
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In mid-nineteenth century Argentina, the essential nature of estupro remained 

relatively unchanged from its thirteenth-century form. By law, illicit intercourse 

presumed the use of moral or physical violence on virginal and chaste women, while the 

ideological assumptions of judicial authorities and lawmakers continued to define 

criminality based upon the moral state of females and whether or not they had consented 

to sex. The way judicial authorities used the terms, estupro, rapto, and violación 

interchangeably, well into the late nineteenth century, attests to the blurry lines that 

persisted in practice. Through the codification of criminal law in the second half of the 

nineteenth century, however, the dramatic shift in the meaning of estupro would remove 

this ambiguity. During each step in a fifty-year-long metamorphosis, the legal importance 

of virginity, consent and seduction would decrease, replaced slowly but surely by age.  

 

“THE AGE OF MALICE”: VIOLENCE, CONSENT, AND PUBERTY, 1853-1877 

 

While judicial authorities in mid-nineteenth century Buenos Aires still viewed 

sexual crimes primarily through the lens of female moral character, ideas about the nature 

of puberty also influenced how they treated those who came before the courts. Through a 

case study of the violent rape of fourteen-year-old Irene Mestosini in 1873, this section 

examines the how the state treated girls older than twelve prior to the adoption of the first 

national legislation in 1878. It looks first at how the assumption that those older than 

twelve could consent to sex placed the burden of proof that they had not consented on 

their shoulders. It then explains how the perception of puberty as a time of hyper-

sexuality created an official prejudice against all lower-class pubescent girls. Finally, it 
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shows how gendered ideals of female domesticity, which relegated women to the home, 

exacerbated official bias against poor pubescents who had to work in the streets. Until the 

provisional adoption of Carlos Tejedor’s code in 1878, it was almost impossible for a 

sexually abused teenager to prove she had not consented to sex.26 

Questions of consent, puberty, and elite standards of proper female conduct arose 

in the trial of thirty-five-year old Vicente Castillo, who Irene Mestosini claimed had 

raped her in April of 1873.27 After the fourteen-year-old Italian servant reported her own 

assault to the police, the judge dismissed the charges against her multiple attackers, 

despite the fact Castillo had admitted that he had sex with her. According to Irene, on the 

day of the attack, she had gone with a sixteen-year-old named Nicanor Sierra to retrieve a 

client’s clothes for ironing. However, she accompanied the teenager two blocks off of her 

intended route. As they walked along the street, a buggy pulled up, Sierra forced her in, 

they went to an abandoned building, and he and several others, including Vicente 

Castillo, intimidated her with a knife and raped her.  

                                                 
26 Historians have highlighted the virtual impossibility of proving that a sexual assault was violent in 

cultures where heterosexual sex is considered naturally consensual, gender norms encourage male 

aggressiveness, and the law protects patriarchal prerogatives. Pablo Piccato (City of Suspects, 120) showed 

how men involved in criminal justice in early twentieth-century Mexico City assumed most sexual crimes 

did not involve violence because of the belief that intercourse always took place with the consent of the 

victim. Irene Findlay (“Courtroom Tales”, 212) found trends of impunity for rapist in turn-of-the-century 

Puerto Rico. Tanja Christiansen (Disobedience, 7) illustrated how class and gendered ideologies worked 

against lower-class women in Cajamarca, Peru between 1862 and 1900. Poor women carried a large burden 

of proof that they had been virgins before the sexual intercourse that brought them to court. Donna Guy 

(“Rape and the Politics of Masculine Silence”) argued that republican laws in Argentina were designed not 

to protect women from sexual aggression, but to create a world of masculine silence around patriarchal 

violent transgression.  

 
27 AGN, 2nda entrega, C-4 Castillo, Vicente and Sierra Nicanor por estupro a Mestosini, Irene, 1873.  
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Despite the testimony of her employer, that she had arrived home that night 

unkempt, covered in mud and crying that she had been assaulted, despite Castillo’s 

confession that they had indeed had sex, and despite a medical exam that reported her 

hymen had been torn recently (indicating deflowering), Judge José Cueto ruled the sex 

consensual. In his decision, he referenced the thirteenth-century law, the Fuero Juzgo, 

which said the consensual sex was not criminal. He reasoned that Irene’s choice to walk 

two blocks off of her set course with Sierra indicated she had gone voluntarily and 

deliberately.28 This geographic deviation equated to consent and negated the use of 

violence. Because the Fuero Juzgo did not punish consensual sex, the judge released 

Castillo and absolved him of guilt.  

The decision of Judge Cueto indicates the very serious legal implications behind 

the assumption that pubescent girls had the mental capacity to either acquiesce in or 

reject sexual advances. The commentary of authorities about a fifteen-year-old victim in 

1865 reflects this ideology. Manuel Blancas, the doctor who examined the girl, 

concluded, “it seems the girl (la niña) volunteered to consummate the coitus.” The 

Superior Tribunal likewise concluded that the attack happened with the willingness 

(voluntariedad) of the victim.29 The commentary of both doctor and magistrates reveal 

the underlying supposition that the fifteen-year-old victim, like Irene Mestosini, could 

consent.  

                                                 
28 Fuero Juzgo, libro 3, tít. 4, ley 8. 

 
29 AHPBA, 241-4 Criminal contra Manuel Gonzalez por estupro en el Partido de Quilmes, 1865. 
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The mental development officials attributed to teenagers contrasted with their 

belief that pre-pubescent girls were incapable of reason. For example, Judge Manuel 

Langenheim rejected the claim of one defendant in 1866 that his eight-year-old victim 

had consented to their sexual interaction. He asserted that the deflowering of 

prepubescent minors always presumed the use of force because they could not reason.30  

This conclusion reflected the opinion, explored more fully in chapter three, that 

those younger than twelve were unable to understand both the danger inherent in sexual 

actions, and the full importance of their virginity. As females entered into puberty at 

twelve, however, magistrates assumed they began to understand the value of sexual 

purity. With this mental development, girls became able to consent and were, therefore, 

responsible for protecting their own honesty by saying ‘no’ to sex.  

Alongside the assumption that pubescent girls understood the importance of 

chastity, judicial authorities regarded them as sexual beings. They believed that the onset 

of puberty brought carnal awakening, a trait that inherently threatened the innate virginity 

of females. Officials sought guidance about the sexuality of teenagers in the writings of 

European medico-legal experts. French authorities such as French professor of medicine, 

Joseph Briand, and doctor of law, Ernest Chaudé, warned about the menace that 

masturbation posed to pubescent females: “Nobody denies that young girls of an erotic 

temperament often use diverse mechanisms to satisfy their desires, and although most 

introductions against nature are rarely done with enough force to cause considerable 

                                                 
30 AHPBA, 256-7 Criminal contra Andrés Goldan por estupro, 1866. Judge Langenheim referenced 

European experts. This case along with the importance, and implications, of prepubescent mental 

innocence are explored in chapter 3. 

 



 131 

damage, there are many examples of the deplorable effects of masturbation.”31 For 

judicial authorities, onanism, as both an “unnatural” vaginal penetration (meaning 

without a penis) and the epitome of pubescent sensuality, was a pit into which all 

pubescent girls could fall.  

Because patriarchal society measured the worth of women by their asexuality 

outside of certain, appropriate situations, puberty posed a serious threat to both girls and 

men. In the context of physical examinations, which determined whether or not a woman 

had been attacked, medico-legal experts cautioned that female masturbation, or 

intentional genital mutilation, could replicate the physical signs of rape, thereby 

entrapping an innocent man. French doctor, Joseph Capuron cautioned about deceptive 

women who faked the signs of sexual violence:  

Disorder, mutilation and bruising of a woman’s genitals can be produced by a 

foreign body more or less voluminous than she and can be introduced with 

intention or by imprudence, but with too much force…Who could calculate the 

excesses to which a girl could go in the age of passions, when she is tormented 

by the fury of masturbation? Of what is an evil intentioned woman not capable 

who wants to get revenge on a rebellious lover or get back at he who rejected 

her?32  

 

Pubescent females, whose excessive masturbation could be mistaken for intercourse, 

posed a serious threat to honest men. In order to avoid false accusations, medico-legal 

experts instructed to take into account any and all circumstances that shed light on the 

case, including the age and reputation of the woman.  

                                                 
31 Joseph Briand et Ernest Chaudé, Manuel Complet de medicine légale, septième edition (Paris: J.B. 

Bailliére et Fils, 1863), 88. 

 
32 Joseph Capuron, La medicine légale, relative a l’art des accouchmens (Paris: Croullebois, Libraire de la 

Société Médecine, 1821), 48-9. 
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Both gendered understanding of female development, and cultural assumptions of 

correct female behavior lay at the root of elite fear of false allegations. Judicial 

authorities believed that the sexuality of teenage girls corrupted their earlier childhood 

innocence. One defense lawyer clearly connected mental and physical growth to 

malevolence when he asserted that a thirteen-year-old orphan “had already arrived at 

puberty, the age of malice.”33  

During the trial of Vicente Castillo, who assaulted Irene Mestosini in 1873, the 

defender played upon this association by transforming Irene from violated victim into 

dangerous predator, compromiser of honest men. He claimed that the fourteen-year-old 

was, “not only already in puberty…but also advanced in the path of malice and 

corruption before the present event.” He suggested that Irene had “a propensity for 

lecherous vice…the most refined sagacity to commit it” and “the most astute treachery to 

present herself as a victim.”  

What was his evidence of her perfidy? That her job returning ironed clothes to the 

patrons of her employer regularly required that the fourteen-year-old traverse the city 

streets. This “liberty,” he argued, “opened her eyes and lascivious appetite from the 

earliest age.” The environment in which Irene lived acted in cohort with her natural state 

of sexuality to further impugn her character.  

The defender’s diatribe against the streets highlights elite gendered conceptions of 

space, which placed Irene at an immediate disadvantage when she went to the authorities 

                                                 
33 AHPBA, 301-1 Tambusia, Agustin por intento de violación de huérfana de 12 años, 1870. 
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for help. Elite prescriptions of proper female behavior relegated women to the home.34 In 

the safety and security of the private sphere they could protect their virginity or honesty. 

In juxtaposition to domestic security, the environment of the streets posed a very present 

danger to women. The defender commented that Irene’s job, “handed [her] over to the 

environment of the streets and to her perdition.” Time on city streets meant exposure to 

the rapacious appetites of men, contact that endangered the virginity, honesty, and 

reputation of young girls. 

In another case, a working-class mother expressed similar fear about the 

corrupting nature of public spaces. Her concern suggests these metaphors crossed class 

lines. For Josefa Yrusta, streets were dangerous because they exposed girls to multiple 

men. After her eleven-year-old daughter was violently attacked, Josefa dropped the 

charges against the man she originally denounced, because she questioned the 

truthfulness of the girl.35 Given that her daughter was very “daring” (traviesa), and often 

went out into the street alone, Josefa told the court she could not say “with good 

conscience” that the accused was indeed the perpetrator. This mother’s hesitation 

regarding the truthfulness of her daughter’s word suggests the cultural connotation 

                                                 
34 This ideology forms part of what Brazilian anthropologist, Roberto da Matta, called the “house-street 

binary,” a metaphor in which private space of the home is ordered, natural and feminine and the street is 

public, disordered, anonymous and physically and morally dangerous. See: Roberto da Matta, A casa e a 

rua: Espaço, cidadania, mulher e morte no Brasil (Sao Paulo: Brasiliense, 1985). This association existed 

throughout Latin America. See, for example, Gisela Sedeillán, “Los delitos sexuales,” 114, for how it 

manifested in the province of Buenos Aires.   

 
35 AGN, 2nda entrega, A-35 Allan, Jaime por estupro, 1876. 
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between exposure to public places and the corruption of females existed at different 

levels of the social hierarchy.36 

Contrary to elite ideals of female domestic seclusion, however, most poor girls 

lived much of their lives in the public sphere. Like Irene, they went out into the streets 

because of their employment, they hung out in the doorways of their homes, they ran 

errands for their parents, and they went to the store to buy groceries. In the middle 

decades of the nineteenth century, for girls younger than eight or nine, going out into 

public may have endangered them physically, but perceptions of their innate innocence 

could potentially still protect their reputation in court. However, for older youth like 

Irene, their encounters with the corrupting forces of the streets served to further 

undermine their already suspect character. The exposure of Irene to these hazards not 

only made her vulnerable to physical attack but also, in undermining her honesty, 

increased the possibility that her assailant would go free.  

The commentary of the defense and prosecution regarding Irene epitomizes the 

prejudice of judicial authorities towards pubescent girls in the middle decades of the 

nineteenth century. Elite ideals of female morality merged dangerously with ideas of 

physical development and mental growth to undermine teenage girls’ search for justice. 

The intersection of elite ideas surrounding age, intellectual maturity and corporeal 

development, combined to form a very fine the line between consent and violence. The 

                                                 
36 Sueann Caulfield argued that in early twentieth-century Rio de Janeiro, although the house/street binary 

remained culturally meaningful, it was not a homogeneous or static cultural system. Rather, competing 

views, differing values, distinct practices and relationships associated with the home and the street changed 

over time and varied among different people. See Caulfield, In Defense of Honor, 9. 
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details of how Judge Sisto Villegas treated the attack of a fourteen-year-old mentally 

handicapped girl in 1860 clearly illustrate the extremely tenuous position of teenage 

youth.37 

After Socorro Rivero found Chilean farm worker, José Soto, on top of her 

handicapped sister, Leonor, the ensuing trial focused on her physical mobility and mental 

capacity. Socorro had happened upon Soto and Leonor at the back of her family’s farm, a 

large distance from their house. The girl’s mother told the court that Leonor was deaf, 

dumb and lame. After a medical exam confirmed that she could not hear or speak, but 

revealed she was able to walk, the fiscal moved to dismiss the charges against Soto. He 

reasoned that the physical mobility of Leonor meant she was capable of accompanying 

her rapist to the back of the farmyard, which negated his use of violence. The official 

concluded that while Soto had abused her weak mental state, because Leonor could walk, 

he had not raped her.  

While the DA lingered on her physical mobility, Judge Villegas ruled on the 

inability of Leonor to consent. He sentenced Soto to four years of armed service because 

even though she was physically mobile, her “mental degradation” made his victim 

incapable of appreciating modesty and good and bad actions. In her intellectual state, 

Leonor resembled girls younger than twelve, whom the judge deemed incapable of 

consent. While the age and physical mobility of both Leonor and Irene Mestosini 

theoretically meant they could acquiesce, the only difference was that Irene was in full 

                                                 
37 AHPBA, 198-5 Soto, José Mercedes por violación de idiota, 1860. 
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control of her mental faculties while Leonor was not. The motion of the prosecutor to 

dismiss the charges against Soto illustrates both the close link between physical mobility 

and mental maturity, and the fine line pubescent girls walked between consent and 

coercion.38  

Until 1878, poor teenage girls faced many obstacles in their attempts to bring their 

assailants to justice. Focusing on their mental understanding, their innate sexuality, and 

their exposure to the corrupting agents of city streets, judicial authorities either dismissed 

cases as consensual, as in Irene’s situation, or they ruled that there was simply not 

enough evidence to convict the accused perpetrator. Between 1853 and 1877, of the 

twenty-one cases that involved girls older than twelve, the attacker of Leonor was only 

one of five men the courts convicted.39 The trend of dismissal after dismissal would 

continue after the province provisionally adopted Tejedor’s plan for a penal code in 1878. 

Although the interim law would do little to change prosecutorial trends in cases of rape 

and deflowering, it would initiate the process of altering estupro’s legal meaning. 

 

 

 

“AN ACT REPUGNANT…TO MORALITY AND NATURE”: INCEST AND THE NEBULOUS 

NATURE OF ESTUPRO, 1878-1886 

 

Although Carlos Tejedor ended up including estupro in his plan for a penal code, 

he questioned the role of the state in protecting the chastity of individual women. His 

                                                 
38 This was also true in Puerto Rico. See Findlay, “Courtroom Tales,” 218. 

 
39 See table 9 in appendix.  
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definition of the crime upheld the fundamental assumptions inherited from colonial law, 

while making three important changes that would have far-reaching implications in the 

decades to follow. He definitively distinguished between violently and seductively 

procured intercourse, he characterized estupro by both the moral state and the age of the 

victim, and he punished men who abused their authority more severely than others.40 This 

last stipulation redefined legal responsibility in cases of incest, shifting blame from 

defiled daughters to their abusive fathers.   

This section first discusses how Carlos Tejedor dealt with estupro and incest in 

his code. It then examines cases of incest, explicating how the adoption of Tejedor’s code 

in 1878 affected how the courts treated pre- and pubescent daughters. Although elite 

assumptions of proper conduct and moral behavior ensured Tejedor’s definition of 

estupro did little to alter the prosecution of most sexual perpetrators, the law drastically 

altered how the courts measured and treated both lecherous fathers and the victims of 

their desire. 

Vile Seduction versus Conniving Women 

                                                 
40 Tejedor defined estupro as sex acquired through seduction, and rape (violación) as forced copulation. 

This distinction clearly differentiated the crimes in the law for the first time. Estupro had previously had 

two natures: violent and non-violent. One graduate of the Law School at the University of Buenos Aires 

argued in 1901 that the characterization of rape by the use of violence made it an attack against an 

individual rather than honor. As a result, the crime should not be included under the title of “Crimes against 

Honesty,” but rather under, “Crimes against Persons,” because it constituted an attack on a person’s 

individual rights as an “intelligent and free being.” See: Alejandro Giralt, Derecho Penal: El delito de 

violación; Libro II, título III, capítulo II del código penal. Tesis presentada para optar el grado de doctor 

en jurisprudencia (Buenos Aires: Revista Nacional, 1901). In contrast to Argentina, in nineteenth-century 

Peru rape was a crime against an individual, not honor. See Christiansen, Disobedience, 131. 
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Tejedor’s musings over whether or not to include estupro in the law hints at 

changing moral assumptions behind illicit sexuality. He hesitated in part due to concern 

that dishonest women would abuse of the law. However, the liberal reevaluation of the 

state’s role in the private sphere also influenced his thinking. The commentary in his 

proposal, taken from the Spanish jurist, Joaquín Pacheco, reflects official ambivalence: 

Is estupro a crime that the law should punish? Here is a question that has been 

debated a lot, and resolved in diverse ways. Asceticism has occasionally looked 

at it with extreme rigor: the lightness of doctrine and customs has looked at it 

with overindulgence…it seems to us there is no reason for either. The law cannot 

abandon the treachery of a seduction classified by a large portion of society, 

neither can it defend doubtful virginities, nor stimulate with too much rigor the 

oversight of decorum and respect (my italics).41  

 

Pacheco’s primary concerns about estupro balanced the tension between what some in an 

honor-based society perceived to be the horrendousness of “seduction,” and the equally 

dangerous potential for dishonest women to abuse the law.  

By quoting the Spanish criminologist at length, Tejedor expressed a similar 

unease over the protection of true honesty and the role of the state in its defense. 

Culturally, virginity was still highly valued and the seduction of virgins extremely 

harmful. However, the separation between the private and public spheres, which emerged 

from the Enlightenment and ideals of liberalism, created a new wariness about too much 

state intervention in the private realm.42  

                                                 
41 Tejedor, Proyecto de Código Penal, 321. 

 
42 As discussed at length in chapter one, Tejedor divided his code into public and private crimes following 

the model of the Bavarian penal code of 1813. The author of the Bavarian code, Anselm Feuerbach, a 

central figure of the classical school of criminology, was extremely concerned with the relationship 

between the state and private sphere. For more on Feuerbach and the Bavarian Code see Hull, Sexuality, 

State and Civil Society, 333-370. 
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At the same time, as medico-legal experts so clearly warned, conniving women 

could abuse the law. Jurists and medico-legal authorities were particularly concerned 

with “false virginities,” malicious women who would use the courts to exact personal 

revenge on their estranged lovers. Despite his musings, Tejedor followed colonial 

Spanish legislation, in placing chaste women and their honesty under state vigilance. 

However, he limited protection by age, extending it exclusively to girls, and excluding 

nuns and honest widows. 

In trend with other contemporary legislations, Tejedor limited state guardianship 

to virginal youth aged thirteen to nineteen years old.43 He did not actually define what 

estupro was, but rather indicated that the man who “deflowered a virgin (estupre a una 

mujer virjen) older than twelve and younger than twenty, using seduction” should receive 

two years of prison.44 Tejedor clearly retained the legal connection between virginity and 

morality, however he also took two steps towards making estupro a crime exclusively 

committed against youth. He removed widows as possible victims, limiting legal 

                                                 
43 The process in Argentina was part of a much larger wave of codification occurring throughout the 

Western world in the nineteenth century. Most contemporary legislations began to limit state action in 

sexual crimes by the age of the female participant/victim. For example, the Spanish code of 1822 punished 

the deflowering of a virgin older than twelve and younger than 23, and the Peruvian Code of 1862 (tít. II, 

art. 270) limited deflowering of a virgin older than 12 and younger than 21. The Brazilian code of 1890 

also included age-based definitions of deflowering, but it actually raised the age of seduction from 

seventeen to twenty, while most were lowering it. By continuing to require virginity, this change more 

deeply engraved ideas of honor and morality into law. The result was an increased number of deflowering 

cases between in the first decades of the twentieth century. See Caulfield, In Defense of Honor. Although 

modern codes defined sexual crimes by age, it was still an important variable in prosecutions in colonial 

Lima. Bianca Premo demonstrated how judicial authorities in the viceregal capital were concerned with 

establishing the minority (twenty-five in colonial law) of both perpetrator and victim, and plaintiffs and 

defendants also attempted to portray themselves as younger in order to appear more innocent and influence 

the outcome of trials. See Premo, Children of the Father King, 117-119. 

 
44 Tejedor, Proyecto de Código Penal, 321-2. 
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protection to virgins; and he defined the virgins who could legally be seduced by their 

age – they had to be older than twelve and younger than twenty. By determining the 

females to whom the state extended its protection by their moral as well as physiological 

state, Tejedor took the first step towards changing the legal meaning and juridical 

implications of the crime of estupro.  

While the law theoretically extended state vigilance to virginal minors until the 

age of twenty, cultural assumptions of female development, sexuality and maturity 

ensured that it had little impact in the courts. No one really believed that older teenagers 

merited legal protection. Of the eight sampled cases that came before the courts between 

1878 and 1886, all but one, which involved overt violence, were dismissed.45 While 

Tejedor’s code failed to change the prosecution of estupro, it reconceptualized the crime 

of incesto. By making the deflowering of a virgin by her father or guardian an 

aggravating circumstance of estupro, that is, by doing away with incest and intead 

punishing the abuse of authority with extra severity, Tejedor changed how judicial 

authorities envisioned and dealt with abused daughters. 

Incest versus Incestuous Rape and Deflowering 

 

The way in which judicial authorities handled cases of incest was at once distinct 

from, and quite similar to, other sexual crimes. The parental relationship between attacker 

and victim made the act a more serious transgression, even as officials treated daughters 

based upon the same criteria of youthful growth and development that they did other 

                                                 
45 See table 9 in appendix. 
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victims. Before the provisional adoption of Tejedor’s code, judges and prosecutors often 

assumed that incest was a consensual relationship. This made girls vulnerable to potential 

indictment along with their abusive fathers.  

Tejedor changed this trend by including a clause that made the deflowering of a 

virgin by a person in a position of authority an “aggravating circumstance” of estupro. 

The inclusion of incest under the rubric of deflowering placed all of the responsibility on 

the accused offender. By grouping daughters in with all other girls, it extended them a 

new form of protection. Although the new stipulation changed the juridical position of 

abused daughters, elite expectations of appropriate behavior continued to guide the 

decision-making of judicial authorities, often undermining females’ search for justice. 

The blood relationship between attacker and victim distinguished incest from rape 

and deflowering. While the Siete Partidas had defined the crime as sex with a relative or 

sister-in-law to the fourth degree, all nineteen cases that came before the tribunals 

between 1853 and 1912 occurred between father, or father figure, and daughter.46 

Because the perpetrator was the protector, primary caretaker, and/or relative of the girl, 

his trespass was even more heinous than most. The comment of the fiscal in 1856, that 

incest was an act “repugnant and offensive to morality and nature,” reflects a widespread 

and enduring belief among judicial authorities.47 

                                                 
46 See table 10 in appendix. For the definition of incesto in colonial laws see Siete Partidas, Part. 7, tít. 

XVIII. 

 
47 AHPBA, 169-4 Guastavino, Carlos por incesto, 1865. 
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 Given its special nature, prior to Tejedor’s code, authorities often assumed incest 

was a consensual relationship between victim and perpetrator. The fates of Carlos 

Guastavino and his daughter, Teresa, in 1856 illustrate how this perception could have 

harmful repercussions for abused female offspring.48 After Teresa ran away in May, 

Guastavino reported the disobedient fifteen-year-old to the authorities. Once 

apprehended, she claimed she had fled because her father had deflowered and disgraced 

her. In response, Guastavino intimated that Teresa was a slut and had tried to seduce him. 

He confessed, however, that in order to confirm his suspicions that she was no longer a 

virgin, he had stuck his finger in her vagina.  

In the absence of witnesses, the fiscal and the judge disregarded Teresa’s claim 

that his actions had been violent. Because both father and daughter admitted that they had 

had sexual contact, Judge Sisto Villegas sentenced Guastavino to five years of armed 

service, and Teresa to four years of work in the Hospital of Convalescence. The 

conviction against Teresa illustrates how, prior to the adoption of Tejedor’s code, teenage 

girls victimized by their fathers faced potential indictment as an accomplice.  

The danger for abused daughters lay in the biases inherent in elite assumptions of 

female development and expectations of appropriate behavior. Magistrates assumed that 

if a sexual act truly involved violence, the victim would report it to the police 

immediately. A girl’s failure to do so suggested that she had consented. Even though 

Teresa had run away from her father, because she did not go directly to the authorities, 

                                                 
48 Ibid. 
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Judge Villegas assumed she was an active participant in the relationship.49 While Teresa 

was the only victimized girl sentenced as an accomplice, before 1878 the threat of 

conviction existed for all youth older than twelve. Through the late 1870s, then, after 

twelve, daughters walked the same fine line between victim and immoral accomplice, as 

did other adolescents. 

In addition to official prejudice, fathers and defenders further impugned the 

character of molested daughters like Teresa. Abusive dads often painted their offspring as 

already corrupted, loose women, and the instigators of their sexual engagement.50 

Guastavino claimed he had begun to suspect a month and a half earlier that Teresa was on 

a “bad path…behaving poorly, giving herself to whomever asked her.” Another father 

claimed his daughter denounced him to the police because he had taken her away from 

her promiscuous lifestyle.51  

Defense lawyers similarly questioned the motivation behind the denunciations 

daughters made. They alleged that girls lodged false claims in order to free themselves 

from the power of their fathers. One lawyer, for instance, asserted the seventeen-year-old 

daughter of his client had gone to the police driven by “the vehement desire to cause 

                                                 
49 Arlene Diaz found a similar attitude among judicial authorities in late-nineteenth century Venezuela. She 

cites the case in which the authorities questioned a twelve-year-old as to why she did not seek help right 

after the crime had occurred. See Arlene Diaz, “Women, Order and Progress in Guzmán Blanco’s 

Venezuela, 1870-1888,” in Crime and Punishment in Latin America, 70-1.  

 
50 Defendants put forth the same arguments in Cajamarca, Peru. See Christiansen, Disobedience, 124-5. 

 
51 AGN, 2nda entrega, M-12 Maure, Francisco por incesto 1877. 
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harm to her father.”52 Although revenge was a common defense in all types of sexual 

assault, in incest trials, lawyers exploited the special relationship between perpetrator and 

victim in order to claim a report to the police was nothing more than a rebellious daughter 

acting out against the power and authority of the patriarch.53 

In the same way pubescent girls encountered prejudice because of their 

developmental life phase, authorities treated daughters younger than twelve according to 

assumptions of childhood innocence and immaturity (explored in chapter 3). The serial 

rape of twelve-year-old Adela illustrates how authorities extended state protection to 

prepubescent daughters. After her abuse had gone on for a year, it came to the attention 

of a local deputy in 1866 that José Pons, a single, forty-three-year old baker, had 

committed “illicit acts” with his daughter, Adela. The girl claimed that he had threatened 

to kill her if she told anyone.  

The defense tried to argue that because it had gone on for so long, the relationship 

was consensual (an argument that would have worked if Adela were older than twelve). 

However, the prosecutor, Judge Manuel Langenheim, and the justices of the Superior 

Tribunal all acknowledged that Pons had abused his power and authority over her, and 

only he deserved punishment.54 While Sisto Villegas had held fifteen-year-old Teresa 

                                                 
52 Ibid. 

 
53 While historians have shown that daughters were often active participants in their own seduction and 

deflowering in order to force the hand of their parents and to free themselves from patriarchal control, there 

are few cases and no statistics on incestuous relationships. In Argentina, given the pre-Tejedor tendency to 

place equal blame on daughter and father, this would not have been an effective legal strategy.  

 
54 AHPBA, 256-59 Pons, Jose por incesto con la hija, Adela, 1866. 
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accountable for her failure to immediately report the indiscretion of her father, Manuel 

Langenheim viewed twelve-year-old Adela exclusively as a victim of his evil intent. This 

differing treatment aligned with broader notions of childhood innocence and pubescent 

responsibility. 

Tejedor’s code changed the way in which judicial authorities viewed and treated 

teenage daughters by removing incest as a crime and making the abuse of authority an 

aggravating circumstance of estupro. Tejedor raised the punishment for deflowering from 

two to three years if the deflowerer were a person “who exercise[d] authority…or [was] 

charged with the education or protection of the minor, or [was] her relative (ascendiente) 

or brother.”55 This article made all daughters the same under the law by defining the 

relationship between father and daughter by the power and authority of the prior. Doing 

so removed the possibility of indictment for older girls. Henceforth, judicial authorities 

labeled sexual abuse between fathers and daughters as “incestuous rape” or “incestuous 

deflowering” rather than “incest.” The adjective “incestuous” placed the emphasis on the 

actions of rape and deflowering rather than the familial relationship between molester and 

victim. 

Tejedor’s definition of estupro reflected changing notions of patriarchal authority 

and responsibility in late-nineteenth century Buenos Aires. Although the new article did 

not result in more convictions, it did mean that abused daughters would not serve time 

along with their fathers. They became victims rather than co-conspirators, and the law 

                                                 
55 Art. 2, tít. 3, “Del estupro y corrupción de menores,” in Tejedor, Proyecto de Código Penal, 322-4.  
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held their assailants solely responsible for incestuous relationships. While it would be 

several more decades before the law changed to further protect victimized teenagers, the 

national code passed in 1887 changed the definition of estupro yet again, making age an 

increasingly important factor and causing an ideological conflict with the traditional 

focus on the female moral condition. 

 

“THE INNOCENCE THAT SHOULD BE PRESUMED IN A GIRL OF THIRTEEN”: CONFLICTS 

BETWEEN MORALITY AND AGE, 1887-1902 

 

After 1887, age as a legal category of estupro increased the ambivalence among 

authorities as to the place of the crime in modern legislation. The new emphasis on 

physiology came to clash with a continued cultural stress on female moral character. The 

national penal code of 1887 continued to punish the man who deflowered a virgin using 

seduction, but it lowered the age of state protection from twenty to fifteen years old.56 

This change effectively brought only thirteen- and fourteen-year-old virgins under the 

purview of the law. Age and moral condition came equally to define the crime of estupro. 

Both, however, were difficult and inconsistent legal categories. 

 This section explores how the institutionalization of age-based definitions after 

1887 created an interim life phase between childhood innocence and adult responsibility, 

and exposed the deficiencies in the legal definition of estupro. It first highlights the 

importance of virginity in lawmakers’ musings over who deserved state protection, and 

then shows how elites redefined “innocence” by age rather than virginity. Next it looks at 

                                                 
56 Código de la República Argentina, libro 2, sec. I, tít. III, cap. III, “Estupro y Corrupción de Menores.”  
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the shortcomings of “virginity” and “seduction” as juridical categories, and suggests this 

was why judicial authorities increasingly focused on age. However, age also proved to be 

a troublesome category, as it clashed with the realities of life for poor immigrants. 

Between 1887 and 1902, even as officials began to view the ages thirteen and fourteen as 

a special life phase, justice remained elusive for most teenage girls. 

Who Deserves Protection? 

 The tension between physiological and moral state arose from the continued 

quandary over whom the law should protect. The commentary in the national code 

reproduced Tejedor’s original quote from Spanish criminologist, Joaquín Pacheco, cited 

above, which expressed fear over both excessive state oversight and dishonest women’s 

fraudulent abuse of the law. However, the commentary also failed to say why congress 

lowered the age from twenty to fifteen. Despite this silence, a three-volume exegesis of 

the new law, written by leading positivist, Rodolfo Rivarola, sheds light on changing 

official attitudes towards the crime of deflowering, and its victims.  

Rivarola’s discussion of the female lifespan reveals how lawmakers and officials 

had begun to differentiate thirteen and fourteen-year-olds from those older. The 

statesman acknowledged three stages in the life of women – childhood, pubescence, and 

adulthood – and he apportioned different degrees of state protection to each group, 

according to its level of legal responsibility. He acknowledged the innocence of 

prepubescent girls, a common notion by the 1890s, their irresponsibility, and, therefore, 
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the need for the law to safeguard their wellbeing. “Infancy,” he commented, “always 

merits the greatest respect, whatever its condition.”57  

While Rivarola was clear that the very young merited full protection, he believed 

women older than fifteen should (be able to) defend their own chastity without state 

interference. “By general rule,” he wrote, a grown woman, “knows how to protect her 

own honesty, if she is truly honest.” She should, therefore, care for her own honor, “and 

not [save] herself through the severe, but ridiculous, vigilance of the state.”58  

Between girls twelve and younger who merited protection no matter what and 

women over fifteen who should never need it, girls between twelve and fifteen existed in 

a state of limbo. In discussing these interim years, Rivarola at once reiterated long held 

ideas about estupro, and voiced new ideas of innocence. He asserted that the law 

presumed girls younger than fifteen were “ignorant of sin.” The Siete Partidas had 

relegated this state of unknowning to females until the age of twelve, while the modern 

definition of estupro extended it to fourteen. 

Only virgins possessed such oblivion, however. The deflowered, in contrast, 

already knew about sexual evil.59 When, and only when, they were virginal, thirteen and 

fourteen year olds were innocent and merited state protection. The new law, then, 

recognized these two years as a special time when girls were innocent enough to be 

seduced, but old enough to consent and understand the significance of their lost virginity.  

                                                 
57 Rivarola, Exposición y crítica, vol. 2, 140. 

 
58 Ibid., 148. 

 
59 Ibid. 
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Rivarola’s commentary on age and development underscores why the definition 

of estupro in Tejedor’s code failed to change the prosecution of crime after 1878. Tejedor 

had extended legal protection to girls up to twenty, an age that clashed with widespread 

ideas of honesty, which assumed that grown women should defend their own honor. By 

lowering the age of legal protection from twenty to only fifteen, the national code created 

a discrete social group, thirteen and fourteen year olds, that still fit within pre-existing 

gender norms of female morality, while simultaneously expanding conceptions of 

childhood innocence (from twelve to fourteen). The law continued to specify, however, 

that they had to be virgins. By maintaining the emphasis on chastity, deflowering and 

seduction, the law retained the moral stress on female virtue, while the inclusion of girls 

younger than fifteen allowed lawmakers and judicial authorities to extend the benefit of 

the doubt to those previously excluded.60 

While Rivarola emphasized the continued imperative of virginity, criminal court 

judges increasingly relied on age to decide guilt. Their new emphasis led them to redefine 

innocence by youth rather than morality.61 The misfortune of María Rotolo, whose 

father’s coworker raped her in 1886, illustrates this shift. It also demonstrates how the 

                                                 
60 In an investigation of honor breaching the colonial and republican periods, Sarah Chambers found that 

republican judges were much more likely than their predecessors to prosecute rape cases, thereby 

protecting the honor of poor girls. See Chambers, “Private Crimes, Public Order,” 39.  

 
61 In the colonial period, age had factored into rape and deflowering cases, not as an essential element of 

the crime, but as a way to establish innocence. The younger the victim, the more likely it was she would be 

considered innocent. See Bianca Premo, Children of the Father King, 119; and Susan Socolow, “Women 

and Crime,” 49. This trend continued into the republican period, at least in Peru. See Christiansen, 

Disobedience, 122. 
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increasing importance of age in the courts raised essential questions of virginal versus 

youthful innocence, and honesty versus age.  

The saga began in the winter of 1886, when Alfonso Rotolo, a thirty-six-year-old 

Italian tailor, went bankrupt. When he ended up in debtors prison for a week, he left his 

daughters in the care of a co-worker, José Derisse.62 Six months later, Rotolo denounced 

Derisse to the police for raping his eldest daughter, María, while he was incarcerated. 

Rotolo claimed the girl was eleven years and nine months old when the assault occurred. 

Despite the fact Derisse completely denied the accusation, five witnesses swore that the 

Frenchman had bragged to them about his sexual conquest.  

Although Judge Carlos Perez confirmed that the extrajudicial confessions 

provided strong presumption of his guilt, it was not the witness testimony, but the age of 

his victim that decided Derisse’s fate. After receiving the birth certificate of María, which 

showed she was older than twelve at the time of the incident (rather than younger as her 

father claimed), Judge Perez found Derisse guilty of estupro, rather than violación. 

Additionally, since the testimony of the victim was the only proof that Derisse had been 

violent with her, he decided that the Frenchman had instead seduced her. He sentenced 

him to two years of prison for abusing “the innocence that should be presumed in a girl of 

thirteen years.”  

That this judge assumed a thirteen-year-old to be innocent, without mentioning 

her virginity, denotes a marked shift from the attitude of his predecessors. His decision 

                                                 
62 AGN, 2nda entrega, D-21 Derisse Jose por violación a una menor, 1887. 
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captures a moment in the changing conceptualization of estupro, when competing ideas 

of chaste versus youthful innocence coexisted, before physiology trumped morality. On 

the one hand, the reasoning of the judge echoed the ideology behind seduction evident in 

Rivarola’s critique: since she was older than twelve, María could consent which meant 

her attack was not inherently violent. However, without evidence to prove the use of 

physical force, Derisse must have seduced her.  

On the other hand, the judge deviated from Rivarola’s discourse of innocence and 

virginity. He did not condemn Derisse because he deflowered María, but because he had 

seduced her. The decision was not about the loss of her virginity, but rather the deception 

of her youthful naiveté. Previously magistrates and lawyers had only talked about 

innocence in girls under the age of twelve. In extending a state of purity to a thirteen-

year-old, and connecting it to her seduction rather than her deflowering, the judge 

redefined the nature of María’s innocence as youthful rather than virginal. 

Judge Perez was not alone in his reconceptualization of innocence. Nicanor Ríos, 

a graduate of the University of Buenos Aires School of Law, also emphasized that 

teenagers were innocent because of their young age, rather than their chastity. In his 1891 

thesis, Ríos asserted that the law assumed a girl of thirteen could be seduced, “by 

promises that because of her young age she is able to believe” (emphasis mine).63 

However, she was simultaneously also old enough to consent to and understand the 

resulting “eternal stain to which [her] conduct leads.” Although the reference to “eternal 

                                                 
63 Nicanor Ríos, Delitos Contra la Honestidad – Breve estudio de los capítulos 2, 3, 4 y 5 del título 4 del 

Código Penal Argentino (Buenos Aires: Imp. y Est. de M. G. Bosch, 1891), 43. 
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stain” highlights the continued importance of virginity, according to this reasoning a girl 

could be deceived by promises because of her age, not her virginal purity. While Ríos 

expected that a thirteen-year-old would realize the importance of chastity, it was her 

youth that made her innocent.   

The shifting focus among judicial authorities, from virginal to youthful innocence, 

paralleled that between conduct and age. In a traditional defense, Derisse’s lawyer 

claimed María was older than twelve because of the way she interacted with the doctor 

who examined her. He impugned her “moral condition” because she had supposedly 

answered the questions the physician asked her with audacity (desfachetez), “as if she 

were a woman.”64 He assumed a virginal girl would act and speak in a certain way, and 

María’s failure to fulfill his expectations imperiled her status as innocent. The judge, 

however, disregarded his arguments and focused on her age.  

The contrast between the emphasis of the defense attorney on María’s conduct, 

and the focus of the judge on her age exemplifies the conflictive nature of this transitory 

period. Defenders continued to argue based on the speech, actions and reputation of 

females, while court officials focused increasingly on their developmental stage in life. In 

redefining estupro by age, lawmakers created a category of thirteen- and fourteen-year-

olds who were innocent enough to be wooed by false promises into sexual relations, but 

                                                 
64 This argumentation illustrates how authorities held even young girls to certain standards of correct 

behavior and speech. The court, or at least defenders, expected that their innate innocence would manifest 

in euphemistic speech and childish behavior. The testimony of a witness in an earlier case suggests these 

expectations may have been more widespread. After a father denounced a renter in his home for molesting 

his eleven-year-old daughter, a neighbor linked the way the girl behaved to her innocence. The neighbor 

attested that she had never seen the victim entertaining herself in “anything other than innocent games 

appropriate to her young age.” See AHPBA, 188-37 Gaute, Jose por violación de una menor, 1858. 
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were simultaneously not entirely responsible for their actions. By punishing men for 

deflowering them, the law essentially exculpated females between twelve and fifteen who 

consented. 

The redefinition of estupro to include only thirteen- and fourteen-year-olds had 

contradictory implications. In one sense, it was one more step in the ever-tightening 

definition of whom the state would protect. The pool of legally protected victims 

continually narrowed over time: from virgins, nuns and widows, to virgins younger than 

twenty, and finally to those younger than fifteen. This shrinking poor suggests the law 

became more restrictive. 

At the same time, the new definition finally aligned the law with cultural 

assumptions of proper conduct, youth and virginity. Elite ideals of appropriate female 

behavior only allowed judicial authorities to ideologically extend innocence to girls until 

a certain age, which had previously been around twelve. After that age, they assumed 

females possessed an innate sexuality, malice, and responsibility to care for themselves. 

The new age-based definitions, however, caused judges and lawyers to focus less on 

virginity and more on physiological development, which enabled them to include girls 

older than twelve in the definition of innocence, and to extend protections to them. 

The redefinition of estupro essentially created a transitional period between the 

complete inculpability of childhood and the full responsibility of adulthood. Although 

elites did not yet use the term “adolescent” to refer to females, the designation of the age 

of thirteen and fourteen as a special phase of life corresponded to the simultaneous 

process of defining males of the same ages as “adolescents” (a process that is explored in 
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chapter 4). Despite the creation of a new social group, the tension that resulted in the 

courtroom from shifting legal meanings, and notions of childhood and youth, highlighted 

the deficiencies of the legal definition of estupro. 

The Limitations of Estupro’s Legal Definition 

 

The clash between continuity in cultural assumptions about virginity and the 

increased focus on physiological development in the courts highlight the inadequacies of 

the legal definition of estupro. In restricting the classification of the crime to the 

seduction of virginal minors thirteen and fourteen years old, the national code delimited 

three essential components of the act: age, virginity and seduction. Both virginity and 

seduction, however, were extremely unstable legal categories.  

The hymen proved a very dubious determinant of estupro because officials could 

not agree as to its legal value and credibility as a physical sign of virginity. To establish 

the presence or absence of deflowering, judges depended upon medical examinations that 

indicated whether or not the assault had ruptured the hymen of the victim. As lawyers 

disputed or defended the findings of medical examinations, they drew on the wisdom of 

legal medicine. Defenders often cited French medico-legal experts like Joseph Capuron, 

who asserted that the hymen was fickle and untrustworthy  

…the hymen does not exist in all virgins…it can be seen in those who have 

already been deflowered, and it can be destroyed by causes other than copulation. 

Therefore, it would be absurd to consider this membrane as the seal of virginity, 

unless we wanted to open ourselves up to the most scandalous mistakes.65 

 

                                                 
65 J. Capuron, La medicine légale, relative a l’art des accouchmens (Paris: Croullebois, Libraire de la 

Société Médecine, 1821), 32. 
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Spanish born and French educated doctor, Mathieu Orfila, concurred that a broken hymen 

was not a sure sign of deflowering because many other causes could destroy it. These 

included horseback riding, first menstruation, ulcers, and blood clots.66  

While some experts discredited the juridical value of the hymen, others, like 

Joseph Briand and Ernest Chaudé, upheld the membrane as the physical manifestation of 

virginity. This French doctor-lawyer duo acknowledged the trend among naturalists, 

anatomists and other legal medical experts to discredit the legal worth of the membrane, 

but maintained that it was constant sign of virginity. In support of this position, they 

quoted yet another authority on the subject, M. Devergie, who estimated, “if in a case of 

presumed rape….a hymen is not found, there is a 999 chance out of 1000 that a 

deflowering has happened.”67 Briand and Chaudé also acknowledged, however, that in 

the case of young children, the hymen could survive an attempted rape, given the 

narrowness of the vaginal opening, and that its presence was not always proof of 

virginity. In a sense, Briand and Chaudé’s argument with themselves over the value of the 

hymen, perfectly exemplifies its contentious legal value.  

Given that some European experts defended the membrane, the frequency with 

which judicial authorities in Buenos Aires cited them may account for the central position 

that the hymen played in criminal trials, despite warnings as to its fallibility. Throughout 

the second half of the century, Argentine judges referred continually and consistently to 

                                                 
66 Mathieu Joseph Bonaventure Puig Orfila, Traité de médicine légale, quatrième edition, tome première 

(Paris: Labé, 1848), 138-9. 

 
67 Joseph Briand et Ernest Chaudé, Manuel complet de medicine légale, septième edition (Paris: J.B. 

Bailliére et Fils, 1863), 82. 
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the membrane in cases of rape, deflowering, and dishonest abuse. Their requests for 

medical exams almost always asked the doctor to determine whether or not the girl had 

been “desflorada,” deflowered. All officials were not in accord, however. In the middle 

decades of nineteenth century, the police doctor, Manuel Blancas, had continually warned 

that a broken hymen was not a sure sign of deflowering, and defense attorneys regularly 

attacked the conclusions of medical exams.68 

Despite the persistence of this seemingly antiquated system of measurement, by 

the 1890s, most authorities agreed as to the hymen’s dubious legal value. In calling 

deflowering a “physical accident,” which generally occurred during first intercourse but 

sometimes, and for many reasons, did not, Rodolfo Rivarola voiced the majority opinion 

by the 1890s.69 The amount of debate surrounding the physiological sign attests to both 

its unpredictability, as well as the continued cultural importance of female virginity.70  

 The second essential characteristic of estupro, “seduction,” was also an imperfect 

measure of whether or not the crime had occurred. This was due to its inherent 

contradictions. Unlike the hymen, which despite its unreliability was still a piece of 

                                                 
68 For example, in the report of his examination of a fifteen-year-old, whose father denounced her violent 

attack by a stranger in 1865, Manuel Blancas cautioned: “the lack of hymen is a common phenomenon in 

virgin girls and there are many causes to its loss.” See AHPBA, 241-4 Criminal contra Manuel Gonzalez 

por estupro en el Partido de Quilmes, 1865. 

 
69 Rivarola, Exposición y crítica, vol. 2, 146-7. 

 
70 While judicial authorities in Brazil engaged in similar debates about the hymen around the turn of the 

twentieth century, the consensus rested on the instability of the membrane as a legal measure (Caulfield, In 

Defense of Honor, 35-6). In Venezuela, authorities relied on both the rupture of the hymen and the 

presence of blood to definitively determine a loss of virginity (Diaz, “Order and Progress,” 71). In 

Cajamarca Peru, although officials did not debate the hymen in the same way, impunity often resulted from 

the difficulty authorities encountered trying to prove that the woman had been a virgin prior to the incident 

that brought her to court (Christiansen, Disobedience, 129).  
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physical evidence, seduction relied upon judging the character and innate state of 

morality of a victim. 

According to Rodolfo Rivarola, “true seduction” (seducción verdadera) came 

from the idea of engaño or deception. In order to be truly seduced or deceived, a woman 

had to be innocent, virginal, and lacking all knowledge of sexuality. This idea necessarily 

made women a passive object of male machinations. If her requests of her lover, his 

“assiduous and tender attentions,” or even her own sexual excitement caused a woman to 

give in and have sex, Rivarola claimed she could not be called seduced in a juridical 

sense. “Seduced” as a legal category, then, was oxymoronic. It required the seduction of a 

woman who was unseduceable. 

In order to deal with these inconsistencies, Rivarola suggested getting rid of the 

category of “estupro” all together and replacing it with a non-violent “attack on modesty” 

(atentado al pudor). The legal category, “attack on modesty,” which is explored more 

fully in chapter three, judged the perpetration of an act from its initiation, rather than full 

consummation. It also assumed that a man was driven by a desire for revenge rather than 

sexual fulfillment, and it did not require either vaginal penetration or virginity. It was, 

essentially, an entirely distinct crime from the traditional notion of estupro – the 

deflowering of a virgin using seduction. By suggesting this new legal category as a way 

to punish the non-violent sexual enjoyment of a virgin under fifteen, Rivarola posited a 

profound alteration to the meaning of estupro – one that focused less on defending female 

chastity, and more on protecting youthful innocence. 
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Rivarola’s proposal for a bold reimagining of the crime of estupro emphasizes the 

ambiguity surrounding both “deflowering” and “seduction” as juridical categories. 

Desperately in need of another way to decide who deserved state protection, judicial 

authorities and defense lawyers turned to the one legal component of the crime that 

appeared immutable: age. However, the increasing focus on the age of victims in order to 

determine guilt also proved imperfect, and, at times, harmful to the very individuals that 

the courts sought to safeguard.  

The Limitations of Age as Juridical Category 

 

The response of the courts to the redefinition of estupro by age in 1887 had two 

repercussions for girls older than twelve. Judicial authorities immediately implemented 

two procedural changes, which hardened the line against those older than fifteen, and 

stymied immigrants’ search for justice. While elite prejudice in the courts already 

hindered the cause of poor teenage girls, the new legal stipulations, which lowered the 

age limit from twenty to fifteen, definitely excluded those older. The acquittal of Juan 

Martinez in 1887 illustrates how the courts immediately implemented the new law, and 

the effects of this practice on those older than fifteen.  

The case began in September of 1885, when don Manuel Vila had pressed charges 

against don Juan Gil Martinez, a former renter in his home, for seducing and 

impregnating his sixteen-year-old daughter.71 Judge Julian Aguirre was originally going 

to charge Martinez with one year of prison for estupro according to Tejedor’s code, 

                                                 
71 AGN, 2nda entrega, M-30 Martinez, Juan por estupro, 1885. 
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which protected girls up to the age of twenty. However, by the time Superior Tribunal 

reviewed the case a year and a half later, the first national Penal Code had passed. The 

higher court dismissed the charges because under the new law, which restricted the age to 

fifteen, sixteen-year-old Francisca did not merit state protection. The courts could not 

charge Martinez because one of the essential elements of estupro, the victim’s correct 

age, was lacking.  

The outcome of the trial of Martinez suggests how age may have worked as a 

social leveler against those of higher socioeconomic status. The initial intention of the 

judge, to sentence Juan Martinez to jail despite the fact that Francisca was sixteen, is 

extraordinary. Indeed, outside of any legal stipulations, elite cultural prejudice against 

poor teenage girls excluded those as old as Francisca from definitions of innocence. It is 

likely, then, that Manuel Vila and his daughter, Francisca, belonged to a higher social 

stratum than other litigants who came before the court. If this were so, the decision of the 

appeals court in 1887, which was based upon the age of Francisca, suggests the new legal 

definition of estupro may have ensured elite members of society did not receive special 

juridical consideration because of their socioeconomic status.  

While age regulations may have balanced access to justice by class, they also 

constructed potential roadblocks by nationality. With the increased focus on age, judges 

began to demand proof through birth certificates, which hurt the cause of immigrant 

children whose parents could not produce the necessary paperwork. The trial of the rapist 

of a thirteen-year-old Paraguayan servant in 1894 exposes potential official bias against 
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immigrants, and how the new juridical emphasis on the age of victims hampered their 

search for justice.72  

These questions of prejudice arose in January of 1894, when Adoración’s uncle 

denounced her employer, Gregorio Gonzalez, to the police. He claimed the man had 

repeatedly accosted the young girl while his wife was out of the house. Even though a 

medical exam confirmed Adoración had been recently deflowered and various witnesses 

corroborated the accusation, her uncle failed to provide her birth certificate, which was 

the one piece of physical evidence Judge Eduardo French required. Without definitive 

proof of how old Adoración was at the time of her purported assault, Judge French 

absolved Gonzalez of guilt. 

The exclusive focus on age was the result of the definition of estupro in the 

national code of 1887. Prior to the 1880s, age had been an auxiliary factor in trials 

without influence on court proceedings or final verdicts. The most common proof of the 

age of a victim was her baptismal certificate. Judges requested these documents in order 

to establish legitimacy, rather than as evidence as to whether or not a crime had 

occurred.73 For Argentine youth, courts could generally obtain the certificate from the 

                                                 
72 AGN, 2nda entrega, G-73 Gonzalez, Gregorio por estupro a Villalba, Adoración, 1894.  

 
73 In the 1860s and 1870s, on two occasions lawyers requests that plaintiffs provide proof of age, generally 

to prove the legitimacy of a denunciation and whether or not a crime had occurred. As early as 1863, a 

fiscal had demanded the court obtain a girl’s baptismal certificate on the grounds it was indispensable to 

know how old she was in order to classify the crime (See AHPBA, 227-2 Goroy, Carlos por estupro con la 

menor M. Garcia, 1863). In 1873, a defender argued the innocence of his client partially on the grounds 

that the court had not proven the age of the victim (See AGN, 1ra série, L-3 Lopez de Oliveira, Antonio por 

estupro, 1873). Both of these were anomalous cases, in which the judge disregarded the prosecutor and 

defender’s requests. 
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parish in which a girl was born, while they often ignored the absence of the paperwork of 

immigrants, which was irretrievable from the Old World. 

After the passage of the national code, however, judicial authorities began to 

demand proof of age through birth certificates rather than baptismal records. The Civil 

Birth Registry, which had been created in 1884, promised to make such evidence more 

easy to obtain. However, this was not the case for children who had not been born in 

Buenos Aires.74 Proof of their age remained elusive. 

Such was the dilemma of Adoración, who had been born in Paraguay. Given her 

foreign origins, her uncle could not produce written proof of her age. In his verdict, Judge 

French concluded that if any of the three “essential elements” of estupro – seduction, 

virginity, and age – were missing, the crime had not taken place. (The national code 

defined estupro as the “deflowering [of] a virgin older than twelve and younger than 

fifteen, using seduction”). The failure of her guardian to provide documentation that she 

was younger than fifteen made her sexual assault a non-punishable offense. Adoración’s 

status as an immigrant stood between her and justice. 

                                                 
74 The birth registry required the inscription of all births that occurred in the capital city at the local registry 

office within three days. It formed part of law #1565, which also created a civil registry of marriages and 

deaths for the capital and national territories. See: Augusto Da Rocha, coord., Colección completa de leyes 

nacionales, sancionadas por el Honorable Congreso durante los años 1852-1917, tomo VI (Buenos Aires: 

Librería “La Facultad” de Juan Roldán, 1918), 180-92. There are currently no studies as to how people 

responded to this law. While legal prescription could not guarantee compliance, given the ease with which 

criminal courts obtained birth certificates for those born in Buenos Aires, as well as the civil benefits 

people likely gained from registering with the bureaucratizing state, it stands to reason that it was relatively 

high. 
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Elite stereotypes of “exotic” women may have further undermined the situation of 

Adoración to help exculpate her attacker.75 When parents failed to provide a birth 

certificate, judges would often order a special medical examination to estimate the age of 

the victim based upon her physical development. The magistrate would accept the 

appraisal of the doctor as a substitute for legal paperwork. However, the judge never 

ordered a medical exam to determine Adoración’s age. Although the file does not 

indicate why, it may have been because she was more physically developed. According 

to the defense, Adoración was a “woman of the tropics,” where he claimed the climate, 

temperature, and lethargic lifestyle not only bred immorality and bad habits, but also 

instigated early menstruation and sexual development in females. Perhaps because 

Adoración appeared to be older than she was, the judge opted not to investigate further. 

As age became the key piece of evidence in determining and punishing sexual 

crimes, it both aided and hindered the cause of the victimized. On the one hand, it 

expanded the definition of “innocence” and extended state protection to girls who had 

previously been excluded. Recall the differing fates of Irene Mestosini, whose violent 

rape went unpunished in 1873 because she had deviated from her course to the house of a 

client, and that of María Rotolo in 1886, to whom the judge attributed an innate 

                                                 
75 While rare instances of elite prejudice towards the lower classes emerge in the criminal record, this is 

one of two cases in which authorities explicitly referenced stereotypes of foreign, exotic women. While 

historians have recorded nativist prejudice against Italian and Spanish newcomers in various contexts (See, 

for example, Richard Slatta, Gauchos and the Vanishing Frontier, and Jose Moya, Strangers and Cousins) 

the criminal record on a whole lacks overt expressions of such prejudice. Although they may have 

influenced the decisions of judges, authorities never explicitly said as much. 
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innocence. On the other hand, as age became more important, the courts hardened their 

line against girls older than fifteen.  

On the surface, age appeared to be a more stable juridical measure than virginity 

and seduction. However, the experiences of Paraguayan immigrant, Adoración, 

underscore its elusiveness as a legal category. The courts wanted physical proof. In 

theory, birth certificates provided such concrete, definitive evidence. However, many 

litigants, especially those who were not born in Argentina, could not produce the 

necessary paperwork.  

Such scenarios generally resulted in impunity, especially for older, and more 

physically mature, victims. While judges sometimes attempted to obtain alternative 

proof, such as physical examinations or petitioning foreign governments, these tactics 

produced mediocre results. The increasing emphasis on age after 1887 foreshadowed 

changes to the legal definition of estupro that would occur in 1903. In the first decade of 

the twentieth century, “honesty” would replace virginity as an essential element of the 

crime, and age would trump honesty as the single most important factor in trials. 

 

“…BEFORE SHE TURNED FIFTEEN”: THE CRIMINALIZATION OF CONSENSUAL SEX, 

1903-1912 

 

After the passage of the 1903 Penal Reform Law, three cultural, legal and 

juridical trends coalesced into a new paradigm of estupro. The love affair between 

sixteen-year-olds, Pedro Monasterio and Fulvia Sylvia, exemplifies the result of this 

convergence in the first decade of the twentieth century. First, the details of their 
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courtship reveal the persistence of cultural practices of premarital sex, and the legal 

recourse of parents. Second, in the course of the trial, the jockeying between the 

prosecution and defense shows the effects of, as well as tension inherent in, the definition 

of estupro introduced in the reform law. Third, the final verdict reveals how, despite the 

dual stress in the law on honesty and age, the courts focused exclusively on the latter. 

From this new juridical fixation, the modern category of statutory rape emerged.76  

This section first discusses the case of the sixteen-year-old lovers, Pedro and 

Fulvia. The trial of Pedro demonstrates how, in the first decade of the twentieth century, 

the law criminalized consensual sex when the female was younger than fifteen, and the 

courts denied the right of the state to defend individual honor.77 It then discusses how 

traditional patriarchal prejudice continued to stymie the search for justice of women 

fifteen and older. Although by the first decade of the twentieth century the law protected 

female youth until the age of fourteen, legal protection did not mean a verdict in their 

favor. 

                                                 
76 “Statutory rape” is sexual intercourse between an adult and person below a statutorily designated age, 

that is, a person who is deemed legally incapable of consenting to sex. The idea is that the law prohibits 

intercourse with youth under a certain age no matter whether they say yes or not. The Argentine penal code 

does not use the term “statutory rape,” but by the first decade of the twentieth century, the idea behind the 

legal stipulations of estupro was essentially the same. In his study of crime in Mexico City between 1900 

and 1930, Pablo Piccato refers regularly to “statutory rape” and uses it interchangeably with “rape.” His 

focus on violence surrounding sexual crimes overlooks the important historical roots of estupro, and 

obscures the blurry lines between pre-modern crimes and practices of deflowering, seduction, and 

abduction, and modern ideas of rape and statutory rape. See Piccato, City of Suspects, 118-131.  

 
77 In the sampled cases, the average age of the female participants/victims increased in the first decade of 

the century. This most likely resulted from clerical clarification resulting from legal change. The 

institutionalization of definitions that characterized estupro and violación by age largely ended the 

confusion surrounding the crimes that had existed earlier in the nineteenth century. Cases with younger 

victims were no longer logged as estupro, since the law only included thirteen and fourteen year olds in the 

definition. This resulted in an older average age of victims of the crime of estupro. 
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Negating the Role of the State as Protector of Female Honor 

The lawsuit against sixteen-year-old Pedro Monasterio reveals continuity in 

cultural practices of teenage premarital sex and parental recourse to the courts. In October 

1905, Ignacia Obligado de Galli, pressed charges against Monasterio for deflowering and 

dishonoring her daughter, Fulvia.78 She did so “to repair, at least in part, the tranquility of 

the home.” This lawsuit reflects the age-old strategy of parents to seek legal redress for 

the dishonor of their daughters, and to reestablish the reputation of their families.  

Similarly, the testimonies of the teenagers followed a relatively standard script.79 

While Fulvia testified that she and Monasterio had been engaged in sexual relations for 

six months, she painted herself as the passive victim of his predatory actions. They spent 

Saturday afternoons together, she claimed, and “after having done…what he wanted with 

her,” he would leave. In contrast, Monasterio portrayed her as the instigator, in order to 

show that she did not live in an honest home. While admitting they had amorous 

relations, he denied they ever had sex. The actions of Monasterio, Fulvia and Ignacia 

demonstrate continuity in social practice. 

While replicating certain cultural scripts, the case Fulvia and Monasterio also 

exposes important changes wrought by the codification of criminal law. In her 

denunciation, Fulvia’s mother claimed that Monasterio had deflowered her daughter a 

few months before the girl turned fifteen. The specification of how old Fulvia was 

suggests that Ignacia knew it was an essential element of estupro, and she understood the 

                                                 
78 AGN, 2nda entrega, M-145 Monasterio, Pedro por estupro, 1905. 

 
79 See references in footnote 1. 
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necessity of fitting her daughter within the new legal boundaries of the crime.80 

Additionally, in the trial that followed, the prosecution and defense focused not on 

Fulvia’s deflowering, despite a medical exam that confirmed it, but on her reputation and 

how old she was when she first had sex.  

This new juridical focus was the result of the 1903 criminal reform law, which 

had fundamentally changed the meaning and nature of estupro. It removed virginity and 

seduction as essential elements of the crime, defining it as “sex outside of marriage” with 

an “honest woman” between twelve and fifteen years old.81 While the legal requirement 

of “honesty” communicated a continued cultural stress on honor based in the female 

moral character, the removal of virginity and seduction effectively criminalized 

consensual sex when the female participant was younger than fifteen years old.  

Although theoretically age and honesty equally defined estupro, the juridical 

jockeying during, and the outcome of, Monasterio’s trial reveals the unwillingness of the 

criminal courts to protect female honor in practice. The defender asserted that in order to 

charge Monasterio with estupro the plaintiff had to prove three things: that the 

deflowering occurred before the girl turned fifteen, that she was an honest woman prior, 

                                                 
80 It is also true that during the colonial period plaintiffs, as well as defendants, would often try to paint 

themselves as younger in order to appear more innocent. See footnote 43 in this chapter. 

 
81 Art. 19, inc. “b”, Código Penal de la República Argentina; nueva edición conforme al texto oficial con 

las modificaciones introducidas por la Ley de Reformas y con todas las leyes complementarias relativas al 

mismo (Buenos Aires: J. Lajouane & C.ia, Editores, 1913), 10. This law was based upon a proposal that 

Rodolfo Rivarola, and leading positivists, Norberto Piñero and José Nicolás Matienzo, presented to 

Congress in 1891. The slow moving cogs of Congress kept it from passing into law for twelve years after 

its submittal. See Norberto Piñero, Rodolfo Rivarola, and José Nicolás Matienzo, Proyecto de Código 

Penal para la República Argentina, redactado en cumplimiento del decreto de 7 de junio de 1890 y 

precedido por una exposición de motivos, 2da edición (Buenos Aires: Talleres Tipográficos de la 

Penitenciaría Nacional, 1898). 
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and that his client, Monasterio, was her deflowerer. He then chose to focus on the 

morality and “honesty” of Fulvia’s home, painting the girl and her mother as evil, 

machinating women who created a trap for poor, innocent Pedro.82  

The way in which the defense strategically questioned various male witnesses, 

who were called to testify about the reputation of the single, female-headed household, 

demonstrates enduring assumptions surrounding female moral character in a patriarchal, 

honor-based society. The defender asked the local neighborhood men the following 

questions:  

Q: If one of the daughters named Ana provoked him to have a relationship. 

Q: If acceding…he spoke with her a few times…arriving at the conviction that 

hers was not an honest family, for which he ended their relationship. 

Q: If in the neighborhood it is public and notorious that they do not conduct 

themselves honestly, having maintained relationships with diverse people. 

Q: If people enter their house...and have amorous relationships with them. 

Q: If you have seen numerous young men speak with them on the balcony or 

front door until midnight. 

Q: What the young men of the neighborhood said when they came to live there 

(italics mine). 

 

From these calculated inquiries it is clear that dishonest girls initiated relationships with 

men, had liaisons with more than one person, allowed men to enter their home, and were 

out late at night. Most importantly, the honesty of this family depended upon its 

reputation, that is, what the men in the neighborhood thought about the type of women 

they were, and what they said to each other. In asking questions about the conduct of its 

                                                 
82 The defender’s attack on the home of Fulvia highlights the continued intimate link between personal and 

familial honor (Martinez-Alier, Marriage, Class and Colour, 119). Interestingly, the judge initially denied 

the right of the defense to ask questions about her household, limiting his attacks to the victim herself. This 

may indicate a changing attitude among officials, a separation between the individual and the family. If this 

is true, however, there was disagreement among authorities. When the defender appealed the verdict, on the 

grounds that proving Sylvia came from a dishonest home would negate the charge of estupro, the court of 

appeals agreed with him and overruled the initial decision, allowing him to proceed. 
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female members, the defense strategy rested on establishing that Fulvia’s family had a 

bad reputation in the neighborhood, which would undermine the “honesty” of their home, 

and, thereby, the accusation of estupro. 

Judge Tomás de Veyga agreed that estupro depended upon honesty, but he based 

his sentence instead on Fulvia’s age. He acknowledged: “No court would say that the fact 

the supposed victim of estupro lives in an honest or dishonest house is the same, since if 

the house is dishonest, this would only demonstrate the inexistence of the crime” 

(emphasis mine). While recognizing the central importance of a good reputation, the 

judge rejected the questions the defender asked about Fulvia’s family, limiting his 

imputation of dishonesty to the victim herself. 

More importantly, Judge de Veyga maintained that a charge of estupro also 

depended upon age. After the trial had dragged on for an entire year, the magistrate 

finally absolved Monasterio because there was no definitive proof that the deflowering 

had occurred before Fulvia turned fifteen. It did not matter that Monasterio had 

deflowered her; the question was when the intercourse had taken place. The verdict does 

not negate the importance of virginity, or at least a good reputation, but it does signify an 

important shift in the legal and juridical atmosphere: the state would no longer defend 

female honor, but rather individuals who were under a certain age. 

Even as the courts increasingly focused on youth as a life phase rather than 

honesty as a moral condition, for women older than fifteen, patriarchal prerogative 

continued to favor men at their expense. The violent rape of a nineteen-year-old orphan 

in 1908 exemplifies the continued liminal, and extremely vulnerable, social and legal 
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position of women fifteen and older. Dolores Expósitos reported her own rape to the 

police in April, accusing her employer, Nicanor del Fierro, of physically assaulting her 

the night before. A routine medical exam confirmed she had been violently deflowered 

and reported she had extreme bruising on her face and body. Three witnesses testified 

they had heard loud banging and screams coming from the back of the house around 3am.  

Del Fierro, a thirty-five-year old married auctioneer, of course denied the 

accusation. He suggested Dolores may have allowed another man into the house through 

the front door and that he had raped her. Although the physical evidence and witness 

testimony proved the indisputable fact that Dolores had been violently assaulted, the 

judge declared that they were insufficient to prove the identity of the perpetrator. He 

absolved and released del Fierro.83  

Although she was perhaps exceptional in her social status as an orphan, which 

meant Dolores had no familial ties or support network, she also epitomized the 

                                                 
83 AGN, 2nda entrega, D-95 Del Fierro, Nicanor por violación, 1908. 

The findings of Donna Guy, regarding the commonality of the sexual assault of abandoned girls by their 

employers, contextualizes Dolores’s experience. According to Guy, the Defender of the Minor would often 

place vagrant and abandoned girls in homes as servants. In 1899, the physician at the city’s female 

correctional facility (Casa Correccional de Mujeres) lamented that many teenagers who were placed as 

servants suffered gynecological problems due to “abandonment and the lack of considerate treatment of 

them by people who seek their services.” Apparently, the sexual assault of adolescent females by their male 

employers or family members was a common problem. See Guy, “Girls in Prison: The Role of the Buenos 

Aires Casa Correccional de Mujeres as an Institution for Child Rescue, 1890-1940,” in Crime and 

Punishment in Latin America, 377. Another vivid example of the virtual impossibility of proving the use of 

violence when women were older than fifteen occurred in 1898, after a twenty-two year old woman locked 

herself out of her room. Thanks to the generous offer of a young married couple that lived in the same 

boarding house, she stayed the night on the floor of their room. That night, however, the husband 

purportedly raped her. A friend of the accused told the court that the man had indeed committed the crime 

and had called the witness to partake, but the latter had refused. Four neighbors testified to hearing screams 

coming from the room that night, but claimed not to know anything more. The court failed to do a medical 

exam, and the judge eventually threw the case out for lack of proof of the use of violence (AGN, 2nda 

entrega, M-103 Mascoetro, Juan and Faustino Jannuzzi por violación, 1898).  
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vulnerability of women older than fifteen in patriarchal, Argentine society. The law 

theoretically protected adults from violent assault, but elite male authorities charged 

women after the age of fifteen (and their families), with protecting themselves. Their 

inability, or failure, to do so was nobody’s fault but their own.84 Nicanor del Fierro was 

one of the six defendants accused of attacking a female over the age of fifteen, who the 

courts acquitted between 1887 and 1912.85 Even as cultural and legal change began to 

defend younger girls, the patriarchal prejudice continued to ensure that the courts 

protected men, making it extremely difficult for violently assaulted women to get justice.  

 

CONCLUSION 

 

 Three major legal and juridical changes resulted from the redefinition of the crime 

of estupro during the second half of the nineteenth century. First, the law fundamentally 

altered the meaning of the centuries-old crime, from the deflowering of a virgin using 

seduction, to sex with an “honest” thirteen or fourteen-year-old. The removal of the 

requirements of virginity and deflowering, and the introduction of age into the legal 

definition of the crime, created a new, modern category of illicit sexual activity that 

protected youth rather than honor. Although the retention of “honesty” in the law 

reflected the continued cultural importance of female chastity, by making fifteen the age 

of consent, lawmakers created the equivalent of the modern category of “statutory rape.” 

                                                 
84 See footnote 26 in this chapter on heterosexual sex and patriarchal prerogative. 

 
85 See table 9 in appendix. There were only three convictions in that decade and they all resulted from 

confessions. 
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Whether or not females under fifteen consented, the law could punish the men with 

whom they fornicated. 

While the law came to focus equally on honesty and age, in the prosecution of 

estupro, judicial authorities began to rule exclusively on the latter. This shifted the focus 

of the courts from moral status to physiological development, and negated the role of the 

state as protector of female honor. While the stress on age often worked against female 

complainants, especially when their parents could not produce a birth certificate, it also 

denoted a marked change in official policy and priority.  

Indeed, through both legal and juridical change, a new category of youth emerged 

by the first decade of the twentieth century. Although officials would not begin to employ 

the term “adolescent” to refer to females until later in the century, by singling out 

thirteen- and fourteen-year-olds as a discrete group, and attributing to them an innocence 

based upon age rather than virginity, officials established these two years as an interim 

life phase between complete childhood innocence and full adulthood responsibility. Not 

only did this interim period form, but judicial authorities also included girls from the 

urban working class in its definition of innocence. Although this did not always mean 

convictions, it did reflect a radical alteration in their attitude towards the poor.  

While age-based definitions offered potential protection for thirteen and fourteen-

year-old girls for the first time, it also created definitive legal divisions and assumptions 

about the development of young females that may not have existed in real life. In 1913, 

Argentine medico-legal expert, Alberto Stucchi, censured the law for drawing superficial 
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lines between ages.86 He claimed the penal code rightly assumed the complete incapacity 

of girls twelve and younger. However, given the small difference in development from 

twelve to thirteen, by basing the punishment for estupro on the use of deception rather 

than violence, the law assumed an erroneous grade of discernment in the actions of the 

latter. Children, Stucchi censored, did not develop that much, or that quickly, between 

twelve and thirteen. 

In 1913, Alberto Stucchi may have been alone in acknowledging the mental 

immaturity of thirteen-year-old girls. However, all authorities concurred that those twelve 

and younger merited full state protection, no matter their social status. The next chapter 

investigates how this attitude emerged through the codification process, alongside the 

category of female “childhood.”  

  

                                                 
86 Alberto Stucchi, Manual de medicina legal, tomo I (Buenos Aires: “La Semana Médica,” Imprenta de 

Obras de E. Spinelli, 1916), 622.  
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Chapter 3: Unimagined Crimes: Rape, Sexual Abuse, and the 

Protection of Innocent Childhood  

 

On January 27, 1853, just before bedtime, four-year-old Luisa Schlegel ran from 

the room of a renter in her parents’ home, dirty and crying. Her mother immediately 

examined her in front of several witnesses and found blood and semen on her underwear, 

and her private parts irritated and swollen. Luisa told them that Fortunato Ballester had 

offered her sweets to go into his room, laid her on his bed, lifted up her dress, got on top 

of her, took out his “little bird,” and placed it on her genitalia.  

Her father went immediately to the authorities to report the rape (violación) of his 

daughter, and the police arrested Ballester. Although he denied the accusation against 

him, a routine medical examination of the young girl, which revealed that her genitals 

were red and swollen, and her hymen, broken, contradicted his claim. Before the judge 

could pass a verdict, however, the Superior Tribunal of Justice condemned the forty-nine-

year-old laborer to two years of armed service for deflowering (estupro).1 

The eight-month-long trial of Fortunato Ballester demonstrates the confusion 

among judicial authorities in the 1850s, as they confronted case after case of exterior 

genital rubbing. Although the state convicted Ballester of estupro, which in the mid-

nineteenth century meant the deflowering of a virgin using seduction, there was no 

consensus that this was actually his crime. Luisa’s father had reported the act as rape 

                                                 
1 AHPBA, 163-3, Ballester, Fortunato por estupro, 1855. The impromptu and unexplained two-year 

sentence is one of several that the superior tribunal dispensed in the 1850s. For more on this phenomenon, 

see chapter 5. 
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(violación). The defense called it an “attack on modesty” (atentado al pudor). Based 

upon her ruptured hymen, the examining doctor opined it was an “attempted 

deflowering” (tentativa de estupro). Finally, the fiscal asserted that in the case of a four-

year-old girl, the act was not technically estupro. For that crime, the law required that the 

victim consent, and Luisa, as young as she was, could not.2  

So what crime had Fortunato Ballester committed? The prosecutor mused, 

“Legislators did not suspect that any man could commit such an act.” What he had done 

to Luisa Schlegel had no legal title or punishment.  

This chapter explores how the disconnect between legal precedents and the types 

of sexual actions that judicial authorities confronted between 1853 and 1912 contributed 

to the emergence of children as a discrete social group. Using 115 criminal cases 

involving girls under the age of twelve, it investigates how congress created “dishonest 

abuse” as a legal category, and how the judiciary treated prepubescent minors.3 The 

dichotomy between law and reality forced officials, prior to the adoption of a national 

code in 1887, to construct a new paradigm for exterior sexual contact with very young 

                                                 
2 As examined in depth in chapter two, the common legal understanding of estupro in the mid-nineteenth 

century was the deflowering of a virgin using seduction. The concept of “seduction” assumed that a female 

was morally innocent, but mentally able to consent. Additionally, since the hymen was the physical sign of 

virginity, it proved pivotal in determining whether or not a female had been deflowered. Although a 

medical exam showed Luisa’s hymen was broken, the defender sought to discredit the  charge against him 

by claiming it was not necessarily the result of her deflowering. Rather, other phenomena such as cold 

temperatures, accidents, and illness could also destroy the fragile membrane.  

 
3 See table 6 in appendix. The wide range of titles given these 115 cases speaks to the confusion over how 

to classify and punish actions that did not exist as a legal category before 1903. These titles included rape 

(violación), incest (incesto), deflowering (estupro), or some variety of immoral actions (immoral acts 

(actos inmorales), dishonest acts (actos deshonestos), immorality (inmoralidad), and attack on modesty 

(atentado al pudor)). The latter classification was the most commonly used. It was a medico-legal and legal 

category in Europe and would become the category for sexual abuse in Argentina.   
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girls.4 After the adoption of national legislation, they then worked within the ever-

changing boundaries of the law to understand, define, and prosecute non-penetrative 

sexual acts.  

The chapter traces four primary stages through which the perceptions of 

authorities, of both crimes and victims, passed between 1853 and 1912. It first 

demonstrates how judges and lawyers drew on European sources to understand non-

penetrative sexual acts during the 1850s and 1860s, when there was no national law. It 

then discusses the changes wrought by the provisional adoption of Carlos Tejedor’s plan 

in 1878.  The interim law created “pre-pubescent” as a legal category, institutionalized 

the notion of childhood innocence, and provided a way to punish abuse as “attempted 

rape.”  

The third section explores changes to the definition of rape in the national code of 

1887. The inclusion of a special clause made the crime equal to genital rubbing. The 

chapter ends with a consideration of the Reform Law of 1903, which included an article 

on “dishonest abuse” and differentiated between rape and rubbing for the first time. The 

ultimate result of this process, the creation of the legal categories of “pre-pubescent 

                                                 
4 Many historians have noted the link, common throughout Latin America, between innocence and the 

young age of plaintiffs involved in sexual crimes. However, in their focus on questions of honor, social 

constructions of gender, and relations between men and women, they have largely overlooked the 

importance of age in both historical judicial proceedings as well as contemporary understanding of those 

processes. For the link between innocence and age see: Premo, Children of the Father King, 118-9 (colonial 

Peru); Lipsett-Rivera, “The Intersection of Rape and Marriage,” 576 and Carmen Castañeda, “Memoria y 

las niñas violadas” (colonial Mexico); Sedeillán “Los delitos sexuales,” 104 (Argentina); Diaz “Women, 

Order and Progress,” 70 (Venezuela); Chambers, “Private Crimes, Public Order,” 39-40 (Peru); and 

Rodriguez-Sáenz “¿Víctimas inocentes o codelincuentes?,” 185-7 (Costa Rica).  
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minor” and “dishonest abuse,” proved fundamental in the articulation of the modern 

notion of the “child,” who merited the full protection of the state.  

 

CRIMINALIZING IMMORAL ACTIONS: CONSTRUCTING AN IDEOLOGICAL PARADIGM 

FOR SEXUAL ABUSE, 1853 TO 1878 

 

Between 1853 and 1878, judicial authorities faced the challenge of defining and 

punishing sexual actions that had no legal precedents. The cases they confronted involved 

external genital rubbing and the victims were often very young girls.5 Spanish laws, in 

contrast, only punished sexual transgressions involving vaginal penetration, and defined 

potential female victims by their moral status, or their virginity or chastity. Because of 

the lack of legal provision to punish exterior rubbing, during the 1850s and 1860s, 

authorities created a new paradigm to prosecute offenders, which centered on the nature 

of young victims.  

This section first discusses legal and popular assumptions of sexual crimes in the 

mid-nineteenth century and how they clashed with the common action of exterior genital 

                                                 
5 No literature exists on non-penetrative abuse in colonial Latin America. In a study of rape in Mexico 

between 1748 and 1819, Carmen Castañeda identified that “sex was considered one of the elements of rape, 

indispensable to determine the authenticity of the crime.” Of the thirteen cases she examines, there was 

coitus in ten of them. However, she does not indicate whether or not the judges considered the cases that 

did not involve penetration to be rape. See Castañeda, “Memoria y las niñas violadas.” Bianca Premo 

(Children of the Father King) and Sonya Lipsett-Rivera (“The Intersections of Rape and Marriage”) have 

undertaken the only other studies of sexual crimes and age in the colonial period. They look at rape cases 

that involve prepubescent girls, but their discussions center on the Spanish legal categories that defined 

assault – rapto, estupro and violación - and cultural understandings of these crimes, which focused on 

penetration and chastity. The lack of literature suggests that “sexual abuse” (dishonest abuse (abuso 

deshonesto) attack on modesty (ultraje al pudor/atentado al pudor)) did not exist as an idea or a legal 

category prior the nineteenth century. The perpetuation of colonial ideas of sexuality through the turn of the 

twentieth century, explored in this chapter, further suggest that the idea of abuse only slowly infiltrated the 

mentality of authorities and commoners alike. For discussion of the concept of atentado al pudor/attentat 

au pudeur in early-nineteenth century Napoleonic law, which is its origin, as far as I can trace, see footnote 

16 in this chapter. 
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rubbing. It then considers how officials criminalized this type of sexual contact with 

young girls based upon the construction of their mental and physical innocence. Finally it 

highlights how, despite the ideology of innocence, the perpetuation of cultural norms that 

focused on the female moral character created a nebulous area for lower-class girls who 

did not fit securely within it.  

 From Immoral to Criminal 

 

Exterior genital rubbing did not fit the legal profile of sexual crimes inherited 

from Spanish law. In the Siete Partidas, there were three foundational principles that 

made sexuality illegal. The first precept was the use of violence. If a man employed force, 

with or without a weapon, to have sex with a woman, his actions were illegal for the 

harm they caused the victim and her family.6 The second was the moral state of the 

female. The law only punished sex with chaste and virginal women.7 Male, penile 

penetration of a female was the third standard. Whether procured through violence or 

seduction, the Siete Partidas assumed copulation. It characterized possible victims of 

                                                 
6 Siete Partidas, part. 7, tít. XX, “Of those who force, or abduct virgins, women of religious orders, and 

widows who live honestly.” The code stipulated that a man who used force, with or without a weapon, to 

have sex with a woman committed evil because of the coercion he used and the dishonor his actions 

brought to the family of the victim. In this case, it was the brutality of the act that made it criminal. Chapter 

two explains how the Fuero Juzgo and Fuero Real established that female consent negated the criminality 

of a sexual act and exculpated the accused rapist or seducer. See footnotes 22 in chapter 1 and 13 in chapter 

2.  

 
7 Ibid., tít. XIX, “Of those who sleep with women of religious orders, with a widow who lives honesty in 

her home, or with virgins by means of flattery or deceit, not using force.” According to the Siete Partidas, 

the use of deception or praise to sleep with an “honest” woman made the act criminal. Only nuns, widows 

who lived cloistered at home, and virgins were seduceable, and the corruption of their chastity made this 

act illicit. 
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sexual crime by a complex web of gendered criteria including socially acceptable 

behavior and reputation, rather than age.8 

Given the contours of illicit sexuality in the Siete Partidas, in the 1850s, non-

penetrative sexual contact was not “illegal,” but authorities censured it as highly immoral. 

For example, when Italian immigrant Juan Giovani claimed in 1856 that six-year-old 

Rosa had agreed to let him touch her parts in return for some bread, the fiscal moved to 

dismiss the charges of estupro because “an immoral act cannot strictly be classified as a 

crime.”9 Although not a “true crime,” Judge Angel Medina sentenced Giovani to a year 

of service at the hospital for men on the grounds that what he had done was a “scandalous 

act [that] could not but cause the moral perversion of a girl six or eight years old.” This 

perception of the immorality of sexual contact with the young would lead judicial 

authorities to punish it as illicit. 

By the mid-1860s, officials had come to regard immoral genital rubbing as a 

criminal action. The basis for this classification lay in both the nature of the action itself 

and the essence of young victims. The saga of nineteen-year-old Andrés Goldan and 

                                                 
8 Age was a tertiary consideration. There were only two pre-national laws that acknowledged age. The 

Siete Partidas prohibited the prosecution of girls under the age of twelve as accomplices in cases of incest 

on the assumption that they did not understand the gravity of the sinful act (Siete Partidas, Part. 7, tít. 

XVIII, ley 2; See footnote 20 in chapter 2). The Leyes de Toro had prescribed death as the punishment for 

the rape of a girl younger than twelve (See Premo, Children of the Father King) 

 
9 AHPBA, 170-20 Criminal contra Juan Giovani por estupro cometido en la persona de la niña de seis 

años Rosa Puzzoli, 1856. In a case from 1861, Judge Alejandro Heredia tried to give a similar case to the 

correctional court because dishonest acts (actos deshonestos) were not criminal. See AHPBA, 208-7 Contra 

Matias Acosta por inmoralidad, 1861. 
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eight-year-old Luisa highlights the central components of this perspective, as well as 

legal and popular perceptions of illicit sexuality in the mid-nineteenth century.10  

In February of 1866, Luisa’s father reported to the police that his employee had 

deflowered her. The victim said the apprentice tinsmith had lifted her skirt and introduced 

his penis into her genitals. Although Goldan confessed he had placed his member on the 

exterior of her vagina, he claimed he had not tried to insert it. The medical exam 

concurred that a foreign body had attempted, but failed, to penetrate. Goldan’s defender 

argued that without penetration, there was no estupro, and without deflowering there was 

no crime. His client may have lacked a sense of morality, but he was not a criminal.  

Despite the argument of the defense, Judge Manuel Langenheim found Andrés 

Goldan guilty. He issued that that even though there had been no intercourse, the 

“preparatory acts” to which the accused confessed hurt the victim and offended public 

morality. They, therefore, constituted a “true crime, even when copulation was not 

consummated.” 

Judge Langhenheim concluded that although denounced as estupro, the crime 

Goldan had committed was not actually that, which required that the victim be able to 

consent. He instead charged him with “attempted deflowering” (tentativa de estupro) and 

sentenced him to a year of prison.11 Goldan’s confession, the judge’s verdict and the 

defender’s argument reveal commonly held ideas of illicit sexuality in the mid-nineteenth 

                                                 
10 AHPBA, 256-7, Criminal contra Andrés Goldan por estupro, 1866.  

 
11 When Goldan’s lawyer appealed his sentence, the Superior Tribunal increased it to four years. When, in 

the normal course of judicial review, the civil court of appeals reviewed the case, it decreased it again to 

two. 
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century. They also demonstrate how the courts created a new category of genital rubbing, 

which they classified as violent, before the passage of Tejedor’s code. 

The saga of Andrés Goldan and Luisa illustrates various widespread assumptions 

regarding criminal sexual actions in mid-nineteenth century Buenos Aires. The first was 

that sexual actions were only illegal if they involved vaginal penetration and resulted in 

physical damage. Goldan’s ready confession, that he rubbed his penis on the vulva of his 

victim but did not try to insert it, suggests his belief that since he had not penetrated her, 

he had not committed a crime. It may be that he admitted to genital rubbing because he 

believed he would not get in trouble for it.  

The confessions of other accused perpetrators reaffirm this supposition. For 

example, in 1858 a twenty-year-old charged with rape declared, “nothing more had 

occurred than caressing (cariños) and exterior contact (contacto esterior)” with his 

eleven-year-old victim.12 He also denied the use of force: “what he had done with the girl 

Rómula had not been with the use of any violence, but to the contrary, the girl had always 

sought him out.” Testimonies such as these reveal the shared belief, which corresponded 

to the stipulations of the Siete Partidas, that it was physical violence and penile 

penetration that made sexual actions criminal.  

The association between penetration and crime suggests a further assumption 

attached to illicit sexuality: that only the male virile member was a legitimate “weapon.” 

Legal as well as popular perceptions discounted the hand as a tool of sexual transgresses 

                                                 
12 AHPBA, 188-37, Criminal contra José Gaute por violación de una niña de 11 años, 1858. 
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because it could not “penetrate” and cause harm. This belief emerges in the statements of 

sexual offenders. In 1858, for example, sixty-year-old José Olguin, accused of raping an 

eight-year-old, claimed he had not hurt her because he “had not done more than place a 

finger on her.”13 Additionally, the fact an Italian sailor, Francisco Mora, admitted to 

touching his five-year-old victim with his finger, suggests he believed he would not face 

legal consequences for the use of his digit.14  

Although judges were unsure how to punish sexual contact involving the hand 

rather than the virile member, such actions had multiple moral implications. In the case of 

Andrés Goldan and Luisa, Judge Langenheim concluded that even if a man did not touch 

his victim with his penis, the sexual contact still injured the young female morally. The 

preparatory acts to which Goldan confessed “constitute[d] a true crime, for…the damage 

to the recipient.” Non-penetrative sexual contact equated to “moral violence” exercised 

on young Luisa. It also had broader social significance: the judge called the actions of 

Andrés Goldan an insult to public morality.  

Because of the potentially wider ramifications, authorities may have perceived the 

affront to public morality to be even more detrimental than the damage inflicted on the 

non-consenting victim. As explored further in chapters one and four, state officials were 

extremely concerned with the maintenance of the public good in the latter half of the 

nineteenth century. They believed the actions of individuals could have a domino effect 

                                                 
13 AHPBA, 187-29, Criminal contra José Olguín por violación de la joven Juana Coloneta en el Partido de 

Cañuelas, 1858. 

 
14 AHPBA, 243-25 Francisco Mora por tentativa de estupro en le niña de cinco años Lorenza Figuera, 

1865. 
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in society. While authorities were never explicit as to how, exactly, immoral actions with 

the young could undermine the social order, they were quite sure that they hurt both 

victim and society.  

Given the conclusion that what Goldan had done constituted a “true crime,” it 

needed to fit within the extant paradigm of criminal sexuality. According to the Siete 

Partidas there were two options: either penetration through seduction (estupro) or 

penetration through violence (violación).15 Although the terms, “dishonest touching” or 

“insult to modesty” better described what the Italian immigrant had done, these would not 

exist as legal categories until 1903.16 Since, as Judge Langenheim commented, young 

                                                 
15 Trends in how the courts labeled cases reflect this move towards stressing the violent nature of sexuality 

with the young. Through the 1870s, most cases filed in the courts as rape (violación) involved some level 

of sexual contact but stressed the physically violent altercations between men and older women. For 

example, in 1854 a father reported that a young man had “terrorized” his fourteen-year-old daughter, 

threatening her with a gun to the chest, and using his hand as an instrument to “consummate the act” 

(AHPBA, 159-44 contra Jose Bellto y Lorenzo Barata, 1854). In another example, the following year, a 

man reported the violent attack of his wife while he was at work. He claimed a man had snuck into their 

room while she slept and tried to force her to have sex. When she resisted, the assailant threw a knife at her 

(AHPBA, 165-41 contra Ladislao Villamayor por sospechas de violación y otras atentados a Doña Pastora 

Caulin, 1855). While these reports hint at the intention of the perpetrator to commit a sexual act, the violent 

nature of the interactions is their outstanding characteristic. In contrast to rape cases, crimes denounced as 

estupro focused on their sexual nature, emphasizing penetration and virginity. That authorities classified 

most sexual acts as estupro until the 1880s reflects the weighty cultural capital of female virginity and its 

association with young age (the older a female became, the more likely she was to have had sex). 
Overtime, cases involving the young were increasingly labeled as “rape” rather than “deflowering.” See 

table 11 in appendix. 

 
16 “Insult to modesty” was a derivation of the medico-legal term “atentado al pudor” or “attack on 

modesty,” which European experts recognized as a form of abuse early in the nineteenth century. The 

French penal code of 1808 included an article on attentats aux pudeur. It identified both adults and children 

as potential victims, regardless of their gender. It also differentiated punishment according to consummated 

versus attempted acts, as well as those perpetrated with and without violence. Finally, the code specified 

distinct, harsher punishments by age, increasing the severity for those acts committed without violence to 

youth under the age of eleven, and with violence of those eleven to fifteen. See: Code Pénal, annoté 

d’après la doctrine y la jurisprudence, avec renvois aux publications Dalloz, cinquente-quatrième editión 

(Paris: Jurisprudence Générale Dalloz, 1957), 208-213; and Code Pénal: Nouveau Code penal. Ancien 

Code pénal (Paris: Dalloz, 2000), 2284-2285. 
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girls like Luisa were incapable of consent, which was implicit in the idea of seduction, 

judicial authorities started to emphasize the inherent violence in such interactions. This 

classification aligned genital rubbing with the legal category of rape. They concluded that 

sexual interactions with the young, even mere exterior rubbing, were violent because 

female victims were innately innocent.  

The Sources, Characteristics, and Implications of Youthful Innocence 

 

In their attempts to understand and punish non-penetrative sexual acts, porteño 

legal authorities drew from various European sources, which instructed that sexual 

interactions with the young were necessarily violent. Sixteenth-century jurists of canon 

law had advised that this correlation resulted from the youthfulness of the victim. Italian 

jurisprudent, Próspero Farinacci, and his Spanish counterpart, Antonio Gómez, had 

concluded that when involving the young, “rape [was] presumed to be committed by 

force except when clearly proven otherwise.”17 This decision was based in part on the 

sixteenth-century Spanish legal treatise, the Leyes de Toro, which, in one of the few 

acknowledgements of age in pre-modern laws on sexual crime, prescribed capital 

                                                 
17Stuprum praesumitur commisum per vim misi clare probetur contrarium. See Prospero Farinacci (L. 147, 

No. 45) and Antonio Gomez (Variae Resolutiones C.L.N. 60; ch. 1, #60). Pedro Nolasco de Llano 

translated Gomez’s resolutions into Spanish in the 18th century (1785?). See Mariano Peset, “Humanismo 

en las facultades de leyes (siglos XVI a XVIII),” in Respublica Litterarum Suplemento mongráfico, dir. 

Francisco Lisi Bereterbide (Madrid: Instituto de Estudios Clásicos “Lucio Anneo Séneca,” 2008), 3-49, 

footnote 127. For an example of their use in the courts of Buenos Aires see AHPBA, 227-2 Criminal contra 

Carlos Goroy por estupro en la joven Maxima García, 1863. The acknowledgment of violence and age 

extended back further. James Brundage refers to the canonist, Egidio Bossi (1487-1546) who argued in the 

late Middle Ages that the legal definition of rape should include any intercourse, violent or not, with a child 

younger than six or seven, since a child of that age could not give knowing consent to the act. A roman law 

had also prescribed death for the sexual corruption of boys and girls, Brundage, “Rape and Seduction,” 143 

and 147. 
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punishment for the rape of girls younger than twelve.18 These precedents from the 

sixteenth century led Argentine officials to conclude that sexual interactions with young 

females were violent because of their age. 

 Nineteenth-century European criminologists and legislators affirmed this linkage, 

advising that it resulted from the mental immaturity of young girls. Argentine judges 

often quoted the drafters of modern criminal codes, such as Spanish legislator, Florencio 

García Goyena, who commented  

Some interpreters presume of law and by law violence or force in deflowering of 

all girls that have not reached puberty…It is a constant rule of law that the 

student or pre-pubescent cannot acquiesce nor tolerate her own harm, and that by 

neither her tacit nor express will can she worsen her condition.19  
 

The Spanish counselor identified two mental characteristics that distinguished young 

girls: their inability to “acquiesce,” and their lack of “will.”  

Prepubescent females were unable to consent to sexual actions because they did 

not have the ability to reason. Additionally, because of their mental immaturity they 

could not consciously or deliberately decide to do something, which, in turn, meant they 

could not be held responsible for their actions. According to Goyena, given their lack of 

intellectual development, young girls could not understand the sexual acts committed 

with or against them, necessarily making those acts violent.20 

                                                 
18 See footnote number 8 in this chapter. 

 
19 Florencio García Goyena, Código criminal español segun las leyes y prácticas vigentes, comentado y 

comparado con el Penal de 1822, el Frances y el Ingles, tomo II (Madrid: Imprenta de R. Calleja, 1843), 

145, numbers 1445-47. 

 
20 Ideas of the nature of childhood as a distinct phase of life grew out of both the Enlightenment and 

Romanticism. Enlightenment thinkers like John Locke focused primarily on the mental innocence of 

children, conceiving of them as a blank slate (tabla rasa). This meant they were incapable of good and evil 
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The mental naiveté of young victims was not only theoretical, it also manifested 

in the way they talked about their experiences in the courtroom. Despite the filter of court 

scribes, through which all testimonies passed, the language in transcriptions was not 

always formulaic.  Pieces of the words that youth used emerge in snippets. For example, 

young victims used infantile language to describe the penis. Four-year-old Carolina, 

whose story opened this chapter, told her parents that her attacker took out his “pajarito” 

or “little bird.”21 Victims also described sexual acts euphemistically. The most common 

expressions were “to do something naughty or mischievous” (“hacer una picardía”), or 

“to do something filthy or indecent,” (“hacer porquerías”).22 Such expressions suggest 

that the girls knew that there was something wrong with what had happened to them.   

                                                                                                                                                 
until they developed individual will and a capacity to resist their impulses. For more on Locke see Holly 

Brewer, By Birth or Consent: Children, Law, and the Anglo-America Revolution in Authority (Chapel Hill: 

University of North Carolina Press, 2005), 45-108. Because of these ideas of mental maturation, both late-

colonial and late-nineteenth-century authorities believed they could mold youth through education. On 

education in the Spanish empire see Lauro, “El derecho de nacer y crecer,” 225. See also the discussion in 

chapter 4 and chapter 5 on how turn-of-the-century Argentine authorities ruminated over the need for 

compulsory and free public education in order to combat what they perceived to be dangerous hoards of 

potentially delinquent youth roaming the streets of Buenos Aires. In contrast to the enlightened focus on the 

mental immaturity of children, Romantic thought attributed an asexuality to children, which made them 

morally innocent. In the nineteenth century, this idea became tied up in ideas of middle- and upper-class 

domesticity, which placed, primarily girls, in the home, where they were under care of their mothers and 

safe from danger. The street came to represent the perdition of little girls. See the text that corresponds to 

footnote 34 in chapter 2 as well as the discussion of the case of Irene Mestosini (AGN, 2nda entrega, C-4 

Castillo, Vicente and Sierra Nicanor por estupro a Mestosini, Irene, 1873). For a discussion of the 

corruption of young boys in the masculinized space of the street see chapter 4.  

 
21 AHPBA, 163-3 Criminal contra Fortunato Ballester por estupro cometido en la niña de cuatro años y 

medio, 1855. 

 
22 For porquerías see: AGN, V-3 contra Jose Vasquez por estupro, 1871; and AGN, B-112 proceso 

seguido contra Berrutii, Pedro por el delito de violación, 1909. For picardías, see: AHPBA, 243-25 

criminal contra Francisco Mora por tentativa de estupro en la niña de cinco años Lorenca Figuera, 1865; 

and AHPBA, 227-14 criminal contra Ramón Corminas por actos inmorales, 1863. 
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To some young witnesses, it was the pain associated with the sexual encounter 

that indicated it was bad. Girls ambiguously described the resulting injury, most often 

complaining of “pain in [their] parts,” or the inability to walk. The way in which the 

young talked about their victimization in courtroom reflected their inexperience, which 

the courts increasingly recognized merited protection.  

Just like their mental innocence, the small size of the bodies of young girls 

epitomized both their youth, and the nature of sexual actions committed against them. In 

the courtroom, their diminutive size had two important implications. In one sense, young 

girls were physically weak and could not protect themselves. The fiscal commented in 

1858, for example, that the actions of one perpetrator could not be anything but rape, 

because “the child is incapable of resisting.”23 In another sense, the size of the genital 

organs of female children made them “physically [in]apt” for sex. Their vaginal canals 

were too narrow to allow full penetration by an adult penis. This disparity in size played a 

central and pivotal role in trials as porteño authorities defined “dishonest abuse,” and 

defenders argued the innocence of their clients. 

In their attempts to classify genital rubbing, the disproportionality between 

victimizer and victim was the primary concern of state officials. Judges and prosecutors 

sought guidance from French and Spanish medico-legal experts who advised that a 

comparison of the male and female sexual organs could prove or disprove an accusation 

                                                 
23 AHPBA, 189-3 Criminal contra Manuel Millan por conato de violación y estupro de una niña de tres 

años, 1858. 
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of abuse.24 Considering potential disparities between the size of male and female 

genitalia, Joseph Briand and Ernest Chaudé warned, “…The result could also be that the 

virile member is too small, and the vagina of the plaintiff very dilated; in which case…we 

would not attribute the lesions to the introduction of that penis, since it could penetrate 

without pain.”25  

Briand and Chaudé advised that a small penis would not cause harm if it 

penetrated a large vagina. Comparing the size of the genitals could, therefore, expose a 

spurious accusation of assault. In cases with young girls, this disproportionality was 

inverted. The narrowness of the average prepubescent vagina created a natural barrier to 

the complete introduction of an average sized adult penis. Because full penetration was 

impossible, men rubbed their penises on the large labia, causing redness and 

inflammation.  

The medical report that resulted from the examination of eight-year-old María 

Marín in 1853 exemplifies these common conclusions. The physician who examined 

María remarked that there was no tearing in her “parts,” “because of the disproportion of 

the genital organs.”26 María’s vulva was red and swollen, but he opined that the accused 

                                                 
24 The most often cited texts in the criminal courts in Buenos Aires were the Manuel complet de medicine 

légale, in which ex-professor of medicine, Joseph Briand, and lawyer, Ernest Chaudé, applied the 

knowledge of legal medicine to an analysis of the French Penal Code; also the Traité de médicine légale of 

Spanish-born and French-educated toxicology expert, Mathieu Joseph Bonaventure Orfila. It was upon the 

foundations of French legal medicine that Spanish experts developed their own science. Among the most 

notable was Spanish professor of legal medicine, Pedro Mata y Fontanet’s Tratado de medicina and cirugía 

legal. 

 
25 Joseph Briand and Ernest Chaudé, Manuel Complet de medicine légale, septième edition (Paris: J.B. 

Bailliére et Fils, 1863), 89. 

 
26 AHPBA, 153-19 José María Leiros, 1853. 
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had not raped her because of the “resistance of the vagina to the volume of the virile 

member.” Because of the difference in the size of the male and female genitalia, sexual 

acts against pre-pubescent minors almost never involved penetration. Defenders seized 

upon this observation to argue the innocence of their clients.27  

Through the 1880s, defense lawyers often attempted to capitalize on the genital 

disproportion between female children and adult men. They worked from the base 

assumption, both popular and legal, that penetration was what made sexual acts criminal. 

According to what might be termed the “no penetration, no crime” defense, intact genital 

organs indicated that no penetration had occurred and if so, the actions of their clients 

were not criminal.  

In the case of Luisa and her father’s employee, Andrés Goldan, the defense 

argued that the defendant had not done anything illegal because Luisa’s vagina was fully 

intact.28 The estupro of a seven-year-old girl, he asserted, would result in awful injury, 

atrocious pain, inflammation and bleeding, “serious illness that would oblige her to stay 

in bed for a month.” There were only two explanations for the absence of such 

destruction – either she was a grown woman who had had sex before, or she had not been 

                                                                                                                                                 
 
27  For example, in an 1887 case of attempted rape of five-year-old, the medic concluded that the redness 

and exfoliation of the skin of the “external genitals” of the victim resulted from “violent rubbing in these 

regions,” and that the “attempted coitus” was not fully consummated because of the “limited dimensions of 

the organs of the victim.” See AGN, 2nda entrega, S-33 Proceso seguido contra Sayanes, Eugenio acusado 

del tentativa de violación en la persona de la menor Luisa Demonio, 1887. 

 
28 AHPBA, 256-7 Criminal contra Andres Goldan por estupro, 1866. 
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deflowered. The “no penetration, no crime” defense would remain common into the 

1890s, although it encountered increasing resistance from officials.  

In addition to the “no penetration, no crime” argument, defense lawyers used the 

instruction of medico-legal experts to place the blame for abuse on the mothers or female 

guardians of victims. They cited European authorities who cautioned that women were 

often the culprits in supposed sexual attacks. Spanish medico-legal experts, Pedro Miguel 

de Peiro and José Rodriguez, warned of “mothers criminal enough to falsely and by 

speculation accuse innocent men of having attempted an infamous act against their 

daughters.”29 Because the physical signs of sexual abuse were easily simulated, these 

specialists believed evil women intentionally harmed the genitals of their daughters to 

exact revenge on men. 

Medico-legal experts further warned that female guardians supposedly injured 

young girls for pecuniary gain. As evidence of this form of extortion, many cited the 

same story, printed in the fourth edition of the French journal, Médecine Légale, of a 

woman who bruised the genitals of her daughter in order to get money: 

A woman accused several individuals of having raped her young daughter aged 

nine-and-a-half in an inn. They found [the girl’s] sexual parts perfectly intact; the 

little finger could not penetrate the vagina. However there was on the pubic bone 

and the upper part of the vulva, a red circle the size of six francs that appeared to 

been recently created, and whose intensity and extent decreased little by little. 

There was no doubt that the woman had hurt the child in the hopes of 

compensation and interest.30  

                                                 
29 Pedro Miguel de Peiro y José Rodrigo y Martínez, Elementos de medicina y cirujía legal, arreglados a 

la legislación española (Zarazoga: Oficina de D. Agustin Sevil, 1832), 100. 

 
30 Alphonse Devergie, Médecine Légale, Théorique y Pratique, deuxième édition, vol. 1 (Paris: Germer 

Baillière, Libraire-éditeur, 1840), 361. 
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This admonition against spurious accusations laid the groundwork for what might 

be called the “malignant mother defense.” In this strategy, lawyers impugned the 

character of a victim’s female guardian in order to besmirch her accusation, dismissing it 

as a scandalous tactic of revenge or extortion. For example, one lawyer in 1863 

commented, “It is truly a shame to see the position in which the wayward mother has 

placed these two girls, aggravating their situation in order to get revenge on a young man 

as if he had committed any fault. Nobody but she is to blame.”31 This defense strategy 

used legal medicine to reverse the roles of guilt, casting the female caretaker as the 

immoral criminal and the male defendant as the innocent victim of her evil machinations.  

Both the “no penetration, no crime” and the “malignant mother” defenses expose 

the continuation of pre-national assumptions concerning criminal sexuality. The first 

relied upon the legal premise that crime equaled penetration, while the second testified to 

the judgment of females based upon their moral character. Although elite authorities had 

begun to regard young victims of sexual assault according to their developmental life 

phase in the late 1860s and 1870s, this emerging understanding coexisted alongside the 

traditional mentality that measured women by their “honesty” or morality.32 Until the 

                                                 
31 AHPBA, 227-2 Criminal contra Carlos Goroy por estupro en la joven Máxima García, 1863. In an 

interesting twist on the “malignant mother” defense, in one 1876 case, the public defender tried to argue the 

innocence of his client on the basis that the love the mother had for her daughter caused her to hear and see 

things that did not actually happen (AGN, 2nda entrega, L-3 Criminal contra Antonio Lopes de Oliveira 

por estupro, 1873 – see the 1876 case, which is attached to the 1873 one).  

 
32 While the idea of childhood as a time of innocence had begun to emerge in Europe as early as the 

seventeenth century, it was in the eighteenth, as the family became increasingly important as the foundation 

of a strong society, that Bourbon authorities took a new interest in the well-being of children as future 

vassals and citizens. For example, a royal decree issued in 1794 made expósitos, or those without known 

parents, children of the Spanish king, thus providing them legitimation, nurture, and education. See 
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turn of the century, the judgment of certain young girls according to their moral status 

rather than their youthful innocence, could have serious ramifications for those whose life 

circumstances contradicted elite, male ideas of female propriety.  

The Juridical Danger for “Immoral” Little Girls 

The way the state treated nine-year-old Antonia Petrona – whose godmother, with 

whom she lived, was a prostitute – exemplifies the grey area that existed between ideas of 

childhood and notions of female propriety.33 The guardian of Antonia reported her 

violent rape by a thirty-four-year-old Frenchman in April 1860. Hipólito Niogret had 

purportedly grabbed the girl while she was on her way to the store to buy corn, and she 

returned home covered in blood. Unlike most assault cases, which lacked physical 

evidence, Antonia’s godmother provided the police with the proof of her bloodied 

clothing.  

During a routine medical examination, the doctor confirmed that Antonia had 

been deflowered (estuprada). He reported that her vulva was red and swollen and her 

hymen, missing. These symptoms most likely resulted from violent contact with a foreign 

body. The doctor added, however, that the girl’s vagina was relatively “elastic,” a 

phenomenon that he surmised was either natural or the result of the regular introduction 

                                                                                                                                                 
Twinam, Public Lives, 298-306. See also Lauro, “El derecho de nacer y crecer.” The articulation of ideas of 

innocent childhood in the 1850s and 1860s contradicts the findings of historian Eugenia Rodriguez-Sáenz 

who posited that in Costa Rica, the notion of childhood innocence emerged at the end of the nineteenth 

century as a counterpoint to the image of the juvenile delinquent. She argued that the simultaneous 

romanticization of childhood and emergence of ideas of youthful criminality determined whether 

authorities viewed the females involved in sexual assault as victims or accomplices. See Rodriguez-Saenz, 

“¿Víctimas inocentes o codelincuentes?,” 173-201. 

 
33 AHPBA, 204-14 Contra Hipólito Niogret por estupro, 1860. 

 



 192 

of a foreign body. Due to the conclusions of the medical report, the judge dismissed the 

charges against Niogret. Despite physical evidence that the girl had been violently 

assaulted, the fact that she had a “loose” vagina and resided in a brothel undermined her 

honesty. Her life circumstances provided enough proof for Judge Sisto Villegas that the 

Frenchman had not deflowered young Antonia.  

This case highlights two important realities of criminal justice in the 1870s. The 

first is how elite prejudice affected the prosecution of sexual crimes. Even though 

authorities had concluded that actions with pre-pubescents were violent by nature, their 

concern with female moral character continued to influence how they viewed those as 

young as eight or nine. Official notions of correct female behavior, and prejudice against 

the poor, impugned the character of young Antonia and resulted in official indifference 

about her violent assault.  

This prejudice also emerged in the case of Andrés Goldan and his seven-year-old 

victim, Luisa, which opened this section. The fiscal opined that the fact Luisa had not 

immediately told her father about her abuse demonstrated “some malice” (alguna 

malicia) in the young girl. The defender also sought to capitalize on Luisa’s silence. He 

argued that her failure to report her abuse immediately revealed she had “all of the malice 

and immorality of a woman of the world.”34  

Given official prejudice, the second lesson of Antonia’s case was the precarious 

situation of even very young girls, when their life circumstances or social milieu cast 

                                                 
34 AHPBA, 256-7, Criminal contra Andrés Goldan por estupro, 1866.  
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doubt on their honesty. The combination of Antonia’s immoral environment and 

physiological abnormality exempted her from the same protection extended other young 

victims in the 1860s and 1870s.35  The line between victim and active participant was a 

fine one for those who did not fit securely within the emerging definitions of childhood 

innocence.  

By the mid 1870s, state officials had arrived at a consensus regarding the 

innocence of young girls and the violent nature of exterior sexual contact. They defined 

“genital rubbing” as violent based primarily upon perceptions that pre-pubescent girls 

possessed an “infantile innocence.” Those younger than twelve lacked “the use of reason 

that could make [them] understand [their] situation…the use of free will that would allow 

resolution…and force to stop [their] aggressors.”36 They were physically and mentally 

immature, which made any sexual contact with them criminal and their legal protection 

necessary. With this ideological framework established, the courts required a legal means 

to classify and punish men who abused the young. Tejedor’s proposed penal code, 

provisionally adopted in 1878, provided the first steps. 

 

 

 

 

                                                 
35 Sonya Lipsett-Rivera noted a similar association in nineteenth-century Mexico. See Gender and 

Negotiation of Daily Life, 162-3. 

 
36 AGN, 2nda entrega, B-1, Bianquetti, Pablo por estupro, 1872.  
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TENTATIVA PRÓXIMA DE VIOLACIÓN: GENITAL RUBBING AS ATTEMPTED RAPE, 1878-

1887 

 

 Despite advances in the classification of abuse within the legal parameters of the 

limited estupro/violación paradigm, the lack of a definition for “attacks on modesty” 

remained a problem for judicial authorities after the adoption of Tejedor’s code. The 

lawyer included girls under the age of twelve in the definition of rape, thereby extending 

a form of state protection to them. However, his failure to include a provision for non-

penetrative abuse meant officials faced the same obstacles they had in 1853: the law did 

not reflect, or address, the reality of most sexual crimes that appeared before the courts. 

In order to prosecute child abusers despite the lack of legal provision, between 1878 and 

1887 judges charged men who had abused girls with “attempted rape.”  

 This section first explains how Carlos Tejedor defined rape in his proposed penal 

code and the problems that resulted from a lack of article for abuse. It then uses the five 

cases that resulted in convictions during this decade to explore how the courts tried and 

condemned men for genital rubbing despite the insufficiencies of the law.37 Although the 

paradigm of childhood innocence forged in the 1850s and 1860s resulted in a rising sense 

                                                 
37 See table 12 in appendix. There were a total of 16 cases involving prepubescents during this 10-year 

period. Five resulted in convictions, five dismissals because of article 266 (see discussion in chapter 1), five 

dismissals for lack of evidence, one for the age of the perpetrator (see chapter 5). That all five dismissals, 

which involved victims aged three to nine, were labeled estupro, which by Tejedor’s definition only 

included girls aged between twelve and twenty, indicates that the adoption of his proposal did not 

magically remedy the confusion surrounding violación and estupro that had reigned for the past two 

decades. These five cases are: AGN, V-9 Valle y otros Ventura Arturo del por violación, estupro y 

complicidad, 1881; AGN, F-11 Ferraro, Jose por estupro a una menor, 1882; AGN, I-3 Irusta, Jose acusado 

de estupro de la indigena Petrona Corbalan, 1883; AGN, D-19 David, Eugenio por estupro, 1886; AGN, 

2nda entrega, F-16 Fernandez, Francisco por tentativa de estupro, 1886.  
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that the state needed to defend little girls, this sentiment continued to coexist alongside 

traditional ideas of what made certain forms of sexuality criminal.  

The Shortcomings of Tejedor’s Code  

 

The proposal that Carlos Tejedor presented to congress in 1868, and the 

legislative body adopted ten years later, incorporated the standards that judicial 

authorities had established in the previous decades: it censured the immorality and the 

violence inherent in sexual contact with the young. Tejedor included girls younger than 

twelve in the definition of rape. He defined the act as forcing a woman to suffer “sexual 

approximation” against her will using physical violence, or threats of imminent danger. 

He also included sex with a woman out of her senses, and a girl under twelve.38  

Tejedor specified that the circumstances surrounding the assault of young girls 

did not matter. By punishing acts committed with those younger than twelve through the 

article on rape, the law incorporated the notion that sexuality with them was violent 

because of their age. This treatment also created “pre-pubescent minors” as a legal 

category, extended state protection to it, and, in doing so, institutionalized the idea of 

childhood innocence.  

Despite providing some legal protection for assaulted females because of their 

age, Tejeder’s definitions of rape and deflowering also propagated existing ideas of 

sexual crimes. The phrase “sexual approximation” assumed copulation, thus reproducing 

the belief that penetration made a sexual act criminal. Additionally, Tejedor failed to 

                                                 
38 Tejedor, Proyecto de Código Penal, 315-16. These are articles 252 and 253 in the code once adopted by 

Congress. See Ketzelman and de Souza, comps., Colección completa de leyes, tomo V, 454. 
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include a provision for exterior genital rubbing. The Superior Tribunal of Justice 

acknowledged this dearth immediately following the adoption of his code in 1878. In 

response to an Italian coachman’s abuse of his seven-year-old neighbor, the justices 

asserted that “immoral acts” should not go unpunished, even if they were unforeseen in 

the law. They urged,  

It is true that our reigning code [ie. Tejedor’s], like the old ones, did not 

expressly foresee these crimes…but the courts should be able to find applicable 

dispositions…If an act manifestly immoral that attacks the innocence of 

childhood with grave offense to the social order cannot be understood in the 

classification of rape or an attempt, it falls beneath a special penalty.39  

 

As a “special penalty,” the Superior Tribunal suggested using article 173 of the new law, 

which lowered the punishment for a given crime when there was proof that a criminal act 

had occurred, but there was incomplete evidence.40 For cases of abuse, the judges 

reasoned that rubbing provided incomplete proof that the crime of penetrative rape had 

taken place.  

The determination of the higher court, to find some section of the new law to 

punish genital rubbing, reflects the frequency and commonality of these cases, a general 

concern about them, and a new sensitivity towards young victims. Through the 1870s and 

1880s, judicial authorities repeatedly stressed the importance of bringing those who 

                                                 
39 AGN, F-4 Forneti, Luis por conato de estupro, 1877. 

Luis Forneti took his young neighbors, seven-year-old Isabel Gabbio and her two-year-old brother, to an 

abandoned house on a hot January afternoon. He spent a year in jail while the investigation as to whether or 

not he touched the the genitals of the girl dragged on. Judge Pedro Passo finally ruled to release him due to 

a lack of evidence. 

 
40 Art. 173 reads: “When the crime against the accused has been demonstrated, but one of several of the 

elements that constitute the substance of the crime are untrue or incomplete, the courts will apply a smaller 

penalty than that signaled by the law, unless the case is anticipated or decided by another means, in a 

special disposition.” 
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abused the innocence of female youth to justice, even when they had not used physical 

force. As the fiscal of the Superior Tribunal, Benjamin Victórica, asserted in 1877, “the 

acts that constitute an attack on modesty are always punishable according to their 

seriousness, even when lesions or violence are not involved.”41 In response to this 

perceived necessity, between 1877 and 1886, judges used article 20 of the interim law to 

punish abuse as “attempted rape.”  

Article 20 in Action 

 

Article 20 of Tejedor’s code detailed how to penalize a “close attempt” (tentativa 

próxima) at a crime. According to the stipulation, a “close attempt” occurred when a 

criminal arrived at the action that immediately and directly preceded the criminal act 

itself, but did not fully perpetrate it.42 Judges used the provision to classify external 

rubbing on the genitals as a “close attempt at rape” (tentativa próxima de violación). The 

premise was that the stroking of the penis on the vulva was the anticipatory act that 

immediately and directly preceded penetration, which marked the full consummation of 

the crime. Because rubbing was not a completely executed act of insertion, judges 

divided the lowest sentence for rape, which was six years, by half. This made the prison 

term for abuse three years. 

                                                 
41 AGN, 2nda entrega, C-12 Cufre Anastacio por violación, 1877. 

 
42 Ketzelman and de Souza, comps., Colección completa de leyes, vol. 5, 420.  

Law 1140, art. 20: “When the criminal attempt has gone so close to the consummation of the crime that the 

guilty has arrived at the act that immediately and directly precedes the crime, there is a “close attempt,” and 

the punishment should be proportioned to the consummated crime in the following way: …3. In the case of 

punishments that deprive liberty for a certain time, the minimum punishment signaled for the consummated 

crime will diminish by half or a quarter, without ever passing this limit.”  
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The experiences of Ventura Arturo del Valle and his victim, eight-year-old 

Micaela, exemplify how the courts employed article 20 of Tejedor’s proposal to bring 

abusers to justice.43 They also demonstrate how the paradigm of childhood innocence 

influenced the judicial process between 1878 and 1886. In October of 1881, Doña 

Socorro Govino travelled to the countryside with her employer, leaving her daughter, 

Micaela, with an Italian couple. When she returned a few days later she discovered, to her 

horror, that the couple had allowed a twenty-two-year-old Italian to have sex with 

Micaela under the mistaken belief that it would cure his venereal disease. Doña Socorro 

went immediately to the police. The routine medical exam revealed that Micaela’s hymen 

was torn and that she had contracted a venereal infection. The doctor concluded that she 

had suffered an “attack on modesty.” Del Valle denied the accusation that he had sex 

with Micaela, but confessed that they had shared a bed.  

 Over the course of the trial, both the defense and the prosecution focused on the 

physical size of the female victim. The defender employed the “no penetration, no crime” 

defense, positing his client had not done anything illegal since the disproportion of his 

genitals and those of his victim made full penetration impossible. Judge Marcelino 

Aguirre, however, concluded that, according to article 20, in an “attempt,” penetration 

was not necessary. Therefore, given both the venereal infection that Micaela had 

contracted, and del Valle’s confession that the two had shared a bed, he ruled the 

                                                 
43 AGN, 2nda entrega, V-9 Valle y otros Ventura Arturo del por violación, estupro y complicidad, 1881. 
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defendant guilty of “attempted rape” (tentativa próxima de violación), and sentenced him 

to three years of prison – half of the lowest punishment for rape.  

When the defender appealed the verdict, in a shocking turn of events, the appeals 

court doubled the original three-year sentence to six. The justices agreed with Aguirre 

that according to article 20 full consummation was not necessary to punish exterior 

rubbing. However, they went a step further to assert that because genital disproportion 

made full penetration of the young impossible, requiring penetration would always result 

in immunity for sexual attackers. They ruled, therefore, to treat rubbing as though it were 

rape.  

The central elements of this case, which reflect in great measure the details of all 

five of the convictions from the sample between 1878 and 1886, exemplify the tone of 

the courts during that decade. Judicial officials employed the special provision of article 

20 to censure a wide range of sexual transgressions, ranging in levels of violence. They 

also demonstrated a new sensitivity towards young female victims of assault. By treating 

rubbing as if it were a fully consummated crime, the decision of the Superior Tribunal, 

which demonstrated a new harshness towards sexual contact with the young, made 

penetration immaterial.  

The vagueness of the classification of a “close attempt” allowed the authorities to 

censure a wide range of actions that varied in levels of violence. Two of the five victims 

whose perpetrators faced prison sentences for their crimes had suffered little physical 

damage. For example, the examining doctor reported some light redness and epithelial 
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erosion in the genitalia of nine-year-old Francisca.44 Similarly, only a slight swelling on 

the large labia of three-year-old Candida spoke of the abuse she had suffered, while her 

hymen was perfectly intact.45 Although both of these girls had been molested, the courts 

deemed their abuse “attempted rape” just like three other cases involving much greater 

harm to the victim.  

The girls in the other cases had severe disorders in their vaginas and venereal 

infections resulting from violent sexual assaults. For example, a liquid flowed from the 

inflamed vagina of seven-year-old Micaela, whose story opened this section, and her 

hymen was torn.46 The  medic reported a “serious disorder” in the genitals of seven-year-

old Petrona, whose vulva was swollen and bloody, vaginal entrance torn, and hymen 

recently ruptured. She had suffered a “true deflowering.”47 These victims experienced 

greater physical trauma than had those whose large labia were inflamed and red. As the 

differences in the level of violence and physical destruction these girls suffered 

illustrates, article 20 served to punish both rape and genital rubbing, or “attacks on 

modesty.”  

The way the appellate court used article 20 to censure a wide range of sexual 

actions demonstrates a new conviction among state officials to bring child abusers to 

                                                 
44 AGN, 2nda entrega, D-19 David, Eugenio por estupro, 1886. 

 
45 AGN, 2nda entrega, F-16 Fernandez, Francisco por tentativa de estupro, 1886. 

 
46 AGN, 2nda entrega, V-9 Valle y otros Ventura Arturo del por violación, estupro y complicidad, 1881. 

 
47 AGN, 2nda entrega, I-3 Irusta, Jose acusado de estupro de la indigena Petrona Corbalan, 1883. Similar 

characteristics in the genitals of seven-year-old Josefina caused the doctor to declare she had been 

deflowered (estuprada). AGN, 2nda entrega, F-11 Ferraro, Jose por estupro a una menor, 1882. 
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justice. In the case of Micaela and Arturo del Valle, the justices of the court of appeals 

turned the “no penetration, no crime” defense on its head. They concluded that 

penetration was immaterial when young girls were involved precisely because their 

diminutive size made it impossible. The final decision of an 1882 case clearly explained 

this position: 

if we admit that the narrowness of the vagina makes the consummation of the 

crime of estupro impossible, the conclusion would be that you could never 

commit estupro in prepubescent girls, because of their natural lack of 

development. This would mean that the crime of estupro would not exist in any 

form but an ‘attempt.’48  

 

As a result, if the narrowness of the vagina of a young girl made penetration 

impossible, the state could never convict child abusers for a fully consummated crime. 

Genital rubbing would only ever be an “attempted” rape or deflowering. Because of this, 

the justices of the appeals court decided to sentence the accused in this case as though he 

had fully perpetrated the act. They effectively concluded that when the victim was a 

child, genital rubbing equated to fully perpetrated rape. This decision reflected an official 

intolerance of non-penetrative abuse and a desire to protect children. It also negated the 

legal foundation of the “no penetration, no crime” defense. Defenders would have to 

concoct new arguments in the decades that followed. 

The idea that young girls were innocent informed official conclusions. Although 

judges and lawyers rarely spoke openly and directly about “innocence,” the special 

character of prepubescents was central to these trials. As discussed above, authorities 

decided crime and punishment according to female physical size. Similarly, the mental 

                                                 
48 AGN, F-11 Ferraro, Jose por estupro a una menor, 1882. 
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innocence of girls was central to the way authorities measured their testimonies in court. 

For example, when Micaela testified before the judge, the scribe noted that he suspended 

the act “in consideration of the young age of the witness and some vagueness in her 

responses.” The court acknowledged that her mental state affected her ability to relate her 

traumatic experience. 

The defender of del Valle attempted to capitalize on this intellectual state, 

debunking her statement directed against his client on the grounds that, because of her 

age, she did not have all of her mental faculties. Her testimony, he argued, had no 

“probatory force,” because “a girl of seven years old, whose faculties are not yet 

developed…does not yet have good judgment (sano juicio).”49 Similarly, a court scribe 

noted in an 1883 case that a seven-year-old victim “gave confusing and deficient 

responses because of her young age.”50 The mental innocence authorities had focused on 

in the 1860s and 1870s, in order to classify genital rubbing as a crime, remained a central 

element in trials during the 1880s.  

Despite acknowledging the innocent nature of children, the language judicial 

authorities used betrays the perpetuation of an ideological system rooted in preexisting 

assumptions of sexual crimes. Although Tejedor’s code clearly defined sexual actions 

with girls younger than twelve as “rape,” judges, lawyers and doctors alike commonly 

referred to “deflowering.” For example, when Judge Delfín Díaz requested the medical 

                                                 
49 According to the defender: “the faculties of a minor of seven years are not yet developed, which is the 

same as if witnesses had heard a crazy or demented person speak, since this minor does not yet have good 

judgment.” 

 
50 AGN, 2nda entrega, I-3 Irusta, Jose acusado de estupro de la indígena Petrona Corbalán, 1883. 
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examination of two victims, he instructed the doctors to inform him “whether or not there 

had been rape (violación).” The medics, in response, reported that the genitals of one 

victim “[did] not present any alteration concerning virginity,” and those of the other 

“[did] not present…signs of deflowering.”51 The regular and interchangeable use of the 

terms violación and estupro, as well as the continual reference to the state of the hymen, 

reveal the persistence of the preoccupation among judicial authorities with the moral 

status of female victims. 

Not only did officials continue to emphasize feminine chastity, they also assumed 

that the ultimate goal of men was to penetrate women for sexual pleasure. The defender 

of Juan Paganini, accused of raping his three-and-a-half-year-old daughter in 1875, relied 

upon this supposition in arguing the innocence of his client: 

Reason resists the belief that a man like Paganelli, more than thirty years old, 

hard-working, reasonable and living in the middle of a populous city like Buenos 

Aires, would, with the only object of procuring carnal pleasure, resort to the sad 

recourse of a child of three and a half!52  

 

The counselor sought to discredit the accusation against his client on the grounds that a 

man in the prime of his sexual life, living in a large city where there were plenty of 

women with whom he could fornicate, would never “resort” to a child he could not even 

penetrate.  

                                                 
51 AGN, 2nda entrega, C-50 Proceso seguido contra Crespo Juan acusado de violación en la persona de las 

menores Rosa Brignadello y Julia Bassano, 1889. 

 
52 AGN, 2nda entrega, P-9 Criminal contra Juan Paganini por haber estuprado a su hija, 1875. In 1875, 

they found Paganini not guilty. He appeared before the courts again ten years later for raping his daughter. 

At that time, the Ministry of the Minor brought charges against him, but he was once again absolved for a 

lack of evidence. See AGN, 2nda entrega, P-31 proceso seguido contra Paganelli Juan por suponer autor de 

la violación de su hija María Paganelli, 1885.   
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The defender appealed to the commonly held belief that the goal of men was to 

have intercourse.53 His defense illustrates that through the 1880s no notion existed that 

men molested young children as an end in and of itself, or that those who did suffered 

psychological disorders. The desire in adults to have sexual relations with children would 

only be labeled as pedophilia in the twentieth century.54 

Although colonial ideas of sexual deviance remained, between 1878 and 1886 it 

was less their persistence that endangered young victims, than the coexistence of pre-

national and national laws. These perils took various forms. As chapter one explores in 

detail, it was during this decade that article 266 restricted the jurisdiction of the state and 

ensured the judiciary did not prosecute many sexual perpetrators. Of the sixteen cases 

involving young victims that occurred during these ten years, the courts dismissed a 

quarter due to the lack of active parent participation.55 Additionally, despite the 

                                                 
53 An 1883 case contained similar assumption: “The lesions noted in the genital organs of María Corvalan 

and in the immediate regions can, in truth, be produced by manipulations made with hands or whatever 

foreign body; but the most probable is that said lesions were caused by violence intended to practice 

copulation.” See AGN, 2nda entrega, I-3 Irusta, Jose acusado de estupro de la indigena Petrona Corbalan, 

1883. In a similar argument, a defender in 1887 claimed his client was innocent on the assumption that 

penetration was the ultimate goal. Thirty-eight-year-old shoemaker, Francisco Stumbo, was accused to 

sodomizing a six-year-old girl. The defender questioned, “what object could Stumbo have had in 

committing such a bestiality, when in the same way he could have violated the minor, which although also 

brutal, would be more logical or more natural? Frankly, this act is inexplicable and incomprehensible.” 

AGN, 2nda entrega, S-44 Stumbo, Francisco por sodomía en la persona de Josefina Serantes, 1887. 

 
54 Richard von Krafft Ebing was the first to the use the term “pedophilia” in his study of sexual anomalies 

(See Richard von Krafft-Ebing, Psichopathia Sexualis, trans. Franklin S. Klaf (New York: Stein and Day, 

1965)). Although his ideas surrounding sexual inversion influenced the courts of Buenos Aires around the 

turn of the twentieth century, judicial authorities did not adopt the idea that an adult sexual deisre for 

children was a psychological disturbance, especially when children were female. For a description and the 

historical emergence of pedophilia see http://www.faqs.org/childhood/Pa-Re-Pedophilia.html; also, the 

description of Krafft-Ebing in the text that corresponds to footnotes 72 and 73 in chapter four.  

 
55 Cases dismissed because of article 266 include (all AGN, 2nda entrega): C-13 Criminal contra 

Cristofero, Pedro por estupro, 1878; P-19 Ponci, José por sodomía, y conato de violación, querella 

http://www.faqs.org/childhood/Pa-Re-Pedophilia.html
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provisional adoption of Tejedor’s code, judges continued to refer to, and base their 

verdicts upon, the Siete Partidas. Magistrates dismissed or acquitted the accused 

offenders in another quarter of the sixteen cases according to stipulations from the 

colonial law.56 Although judicial practice shifted after 1878, the overlapping jurisdictions 

of colonial and national legislation ensured that competing ideologies undermined 

parental search for justice for their abused children. 

Between 1878 and 1887, judges and lawyers combined the paradigm forged in the 

1850s and 1860s surrounding sexuality with young girls, with the stipulations of the new 

code. They effectively sidestepped the lack of legal definition of “abuse” to convict five 

men, who had committed different sexual actions with young girls, of “attempted rape.” 

The decision that penetration was not a prerequisite to find a man guilty of exterior 

genital rubbing made it the same crime as rape. A key change to the definition of 

violación in the first national penal code of 1887 would institutionalize that decision, 

legally making it and rubbing the same crime.  

 

 

                                                                                                                                                 
promovida pr Don Juan Viñales, 1879; D-8 Donoyan, Fermin por violación a la menor Rosa Greppi en 

esta ciudad,1879; C-28 Sumario levantado con motivo de la violación que dice la menor Dolores Cambon 

se ha cometido en su persona, 1884; F-16 Francoli, Victorio por tentativa de estupro en la menor Rosa 

Lungoni, 1886. 

 
56 Cases dismissed according to the Siete Partidas (all AGN, 2nda entrega): M-17 Juan Bastaldio contra 

Morales, Pedro por violación y estupro en la menor Teresa Bastaldi, su hija, 1880; S-44, Stumbo, 

Francisco por sodomia en la persona de Serantes, Josefina, 1886; E-11, Eugas, Juan acusado de estupro en 

la persona de la menor Adelaida Basilico, 1886; G-39, Guadesnoviche, Adolfo y Estevanel Francisco, 

acusados de sodomia en la persona del menor Miguel Angel Merlo, 1887; G-39 Gamardo, Laureano 

acusado de estupro en la persona de la menor Luisa Escandroni, 1887. 
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“EVEN IF THE ACT IS NOT CONSUMMATED”: GENITAL RUBBING AS RAPE, 1887-1903 

 

Between 1887 and 1903, two important factors affected the prosecution of sexual 

abuse. The first was legal change. When congress ratified Tejedor’s plan in 1887 instead 

of including an article for “attacks on modesty,” lawmakers added a provision to the 

definition of rape that made penetration immaterial.57 The second factor was judicial. 

Because the law defined rape and deflowering by the age of the victim, the courts 

increasingly focused on establishing the age of young girls in order to punish their 

attackers. As age became central to prosecutions in the 1890s, judicial authorities also 

began to use the language of “innocence” with increasing regularity.  

This section first examines changes to the national penal code and the conflict it 

sparked between criminologists and judicial authorities. It then explores the effects that 

the rising importance of the age had in the courtroom at the turn of the century. The new 

clause protected girls who were clearly younger than twelve. However, it also potentially 

exposed those whose age the courts could not prove with certainty. While changes to the 

law made prosecuting men for abuse easier, they also created an ambiguous grey area 

that potentially endangered some young victims.  

The New Clause and its Implications  

 

When congress ratified Tejedor’s code into law it removed penetration as a 

prerequisite for the act of rape. This legal change followed the conclusions of the courts 

from the previous decade. Article 127 of the new national code continued to define 

                                                 
57 On the lack of discussion surrounding sexual crimes in congress see Pablo Ben, “Male Sexuality,” 50. 
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violación as “sexual approximation” directed at a woman using force, or a woman out of 

her mind, or a girl under the age of twelve. However, it also included the phrase, “even if 

the act is not consummated” (aunque el acto no llegue a consumarse).58  

Article 127 made one essential change to the law: it negated the need for 

penetration to convict a man of rape, thereby making the preparatory act of genital 

rubbing equal to the full consummation the violent crime. It amounted to an attempt by 

congress to create a legal provision for genital rubbing, and it proved controversial 

among those involved in lawmaking and criminal justice. Elite men disagreed as to the 

usefulness, and the legality, of the new clause based upon their assumptions concerning 

the typical identity of victims of assault.  

Leading statesmen, jurists and lawyers such as Rodolfo Rivarola censured article 

127 given the assumption that the primary victims of rape were adult women. From this 

perspective, Rivarola argued the definition of rape created a dangerous legal exception. 

The problem stemmed from the conflation of two crimes into one. French and Belgian 

legislation, which inspired the clause, differentiated between the crimes of “rape” and 

“attacks on modesty.” The most salient difference between these two acts, Rivarola 

asserted, was that the law punished an “attack on modesty” from the beginning of its 

perpetration: “every start of an execution is in itself an ‘attack on modesty’.” Rape, in 

contrast, required the completed act of violent penetration.59  

                                                 
58 Libro I, cap. II, art. 127, Código Penal de la República Argentina, in Códigos y leyes usuales de la 

República Argentina, vol. 2 (Buenos Aires: Félix Lajouane, editor, 1888), 120. 

 
59 Rivarola, Exposición y crítica, vol. 2, 138. 
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Given the distinction that other legislations made between rape and “attacks on 

modesty,” the new clause created inconsistencies in the penal code. The law regulated 

“attempted” crimes in a separate section. However, article 127 treated the “attempted” 

crime of genital rubbing as though it were the fully consummated crime of rape. Doing so 

established special treatment for the crime of abuse. From Rivarola’s perspective, that 

women were the primary victims of sexual crimes, the danger lay in classifying an 

unconsummated act as the fully perpetrated crime. The clause potentially punished men 

for a crime they had not committed, and provided adult victims with exceptional 

protection. Rivarola warned: 

If a woman were able to resist the violence of her aggressor, whose genitals had 

come close to her own, but had not joined because of her resistance, it could be 

said that she was not beaten and her conscience can give her satisfaction that she 

was not raped, that the crime was not consummated, and that there was only an 

attempt. The law should not go further than that.60  

 

If a grown woman was able to fend off her attacker, who was therefore not able to 

penetrate her, the act of rape did not occur. Nonetheless, the new clause allowed a court 

to convict the man as though he had fully consummated the crime. Rivarola warned that 

the punishment of a man for rape even though he had not carried it through to completion 

overstepped the boundaries of appropriate legal protection. The foundation of Rivarola’s 

criticism was the assumption that adult females were the principal victims of rape. He did 

                                                 
60 Ibid., 139. 
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not have the same perspective as judicial authorities, who did not deal with adult rape 

victims, but rather confronted abused children.61  

In contrast to concerns expressed by Rodolfo Rivarola, judicial authorities 

welcomed the addition to the law because most victims they encountered in the courts 

were not grown women but little girls. Although judges recognized, as did Rivarola, that 

the clause conflated the crimes of rape and dishonest abuse, it also provided them with a 

way to punish exterior genital rubbing involving the young. Judge Eduardo French 

articulated this position in an 1892 decision: 

…The disposition in our code, which did not exist before being reformed, has 

taken from other legislations that which applies to an “attack on modesty,” a 

crime that those legislations consider independently of rape…but our Penal Code 

refers expressly to rape, and in the current case, its application offers less 

difficulty because the sexual approximation arrived to its furthest point possible 

since the minor is four years old (my emphasis).62  

 

The commentary of the judge acknowledged potential problems with the new clause, but 

also affirmed its usefulness for prosecuting cases of abuse. He echoed the concerns of 

officials from the previous decades, that the genital disproportion between perpetrator 

and victim made full penetration impossible, and he reiterated the need to treat rubbing as 

though it were rape. For Judge French, and those involved in the judicial system, the new 

clause represented the alignment of prescription and practice, and provided a way to 

prosecute child abusers while there was no separate article for “attacks on modesty.”  

                                                 
61 Ibid., 140. Rivarola did recognize the importance of protecting children. However, he merely made an 

off-handed comment that “infancy always merits the greatest respect, whatever its condition.”  

 
62 AGN, V-36 Valls, Angel acusado de violación y estupro en la menor Raquel Urbero, 1893.  
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The trial of twenty-one-year-old Angel Valls, from which the above decision 

comes, demonstrates how the courts used the new clause to bring men who abused 

children to justice. In August of 1893, Bautista Urbero, the father of four-year-old Raquel 

Urbero, reported Valls to the authorities for having “carnal access” with his daughter. 

Valls, a worker at the store of Urbero, confessed that he had taken Raquel into the loft 

above the patio, given her cookies, and attempted to have sex with her. Despite evidence 

that the single Spanish immigrant had given his victim a venereal infection, his defender 

tried to argue that his actions were only an “attempted” rape because there had been no 

“sexual approximation,” or penetration.  

Judge French disagreed. He affirmed that the new clause, “even if the act is not 

consummated,” clearly expressed that “simple” sexual contact, without penetration, 

sufficed to prove the crime had occurred. Although French acknowledged that the law 

treated attempted crimes in another part of the code, he relied upon the special provisions 

established for sexual transgressions. He affirmed: “in this kind of act, the law makes an 

exception to the general distinction of an attempted crime…and considers that a crime is 

equally consummated even if there is no coitus in its complete and natural form.” Upon 

the appeal of the six-year sentence, the fiscal of the appeals court rebuked the ruling of 

the lower court, as well as the penal code for equating simple rubbing and rape. However, 

all but one of the justices of the higher tribunal agreed with, and ratified, the original 

verdict. 

The final decision of the court reflects a growing belief in the need to protect 

those younger than twelve because of their childlike innocence. Although authorities had 
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reached this conclusion in previous decades, in the 1890s authorities began to use the 

adjective “innocent” in a way they had not before. The commentary of the DA regarding 

a father’s abuse of his eight-year-old daughter in 1893 reflects this new vocabulary: “In 

no case can society have greater reason to be alarmed than in the repugnant desecration 

of the innocence and purity of pre-pubescence (la primera edad), which affects it to its 

foundations and tyrannizes (despotizar) life.”63  

Although the vehement language the prosecutor used may reflect an extra 

repugnance over the incestuous nature of the abuse, his defense of childhood (la primera 

edad) is unmistakable. His commentary suggests a growing sense that abuse caused 

serious, and perhaps irreparable, harm to the victim. It also reflects the changing 

mentality of authorities at the turn of the century. A conviction that sexuality with 

prepubescent children corrupted their youthful innocence was replacing the more general 

sense that it harmed a victim morally.   

Due to the shared dogma that the innocence of childhood merited protection, 

between 1887 and 1903 judicial authorities generally agreed that the clause, “even if the 

act is not consummated,” was a positive addition to the law.  It allowed judges to bring 

child molesters to justice despite the absence of specific legal provisions that defined and 

punished abuse. However, the protection that the clause provided victims was limited to 

the very young. It potentially did not protect those who were older, on the cusp of 

puberty. The danger did not stem from elite prejudice concerning the ideals of female 

                                                 
63 AGN, 2nda entrega, M-69 Muller, Enrique por estupro a su hija Ana Muller, 1893. 
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chastity, as had been the case during the 1850s and 1860s, nor the existence of multiple 

laws like the decade prior to the national penal code. Rather, contradictory legal 

stipulations regarding age potentially imperiled the young. 

The Liminality of Ambiguously Aged Girls  

 

The lack of an independent clause that defined and punished genital rubbing 

combined with the age-based definitions of rape and deflowering to create an ambiguous 

status for victimized girls who could not prove their age. As explored in greater detail in 

chapter two, the age of females became increasingly important in the trials of sexual 

assault in the latter decades of the nineteenth century. By the 1890s, it was the single 

most important factor in trials involving girls older than twelve.  

In the definition of estupro, the national penal code had bracketed off the years 

between thirteen and fourteen as a stage of life that merited special legal consideration, 

and the courts followed suit. However, given the age-based definition of deflowering, if 

girls could not prove their age, judges and prosecutors struggled to categorize the crime 

of which they had been victim. The abuse of eleven-year-old Consuelo in 1892 illustrates 

how prepubescent girls were also in a liminal legal position if the courts could not verify 

their age.64  

                                                 
64 AGN, B-50 Basse, Julio por violación a la menor Consuelo Silveira, 1892. The same issue surrounding 

the lack of article on abuse arose in an attempted rape case involving a three and a half year old victim. See 

AGN, C-103, Constancio Juan, sumario instruido con motivo del delito tentativa de violación a la persona 

de la menor Rosa Alati, 1897. La Boca de Riachuelo, or the mouth of the Riachuelo River, is a 

neighborhood in the southern part of Buenos Aires, which was where many immigrants first lived when 

they arrived in the city. 
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This vulnerability emerges in a story that began with an ill-fated day trip to La 

Boca in January of 1892. After Consuelo and her female employer met up with Luis 

Basse, the cousin and lover of Consuelo’s patron, the three went to a local bar for a glass 

of beer. When the two females missed the final tram back to the North of the city, Basse 

suggested they rent a room at a local inn for the night. They all agreed. After turning out 

the lights, he then got into bed with Consuelo and attempted to have sex with her. While 

he claimed to the court that she invited his advances, she insisted that he had used force 

against her.  

Given Basse’s confession, the final decision of the judge came down to two 

questions: How old was Consuelo? And had Basse been violent with her or not? Judge 

Delfín Díaz originally sentenced the French hotel porter to eight years of prison given his 

confession and the medical report that ruled his actions an attempted rape. When the 

defense appealed the verdict, however, the fiscal opted to throw out the case. How, with a 

confession and a conclusive medical exam, could the prosecutor suggest such an extreme 

reversal of guilt? 

The reasoning of the DA came down to the lack of definition in the penal code for 

the crime Basse had committed, given the nebulous age of the victim. When Consuelo’s 

father had reported her attack, he claimed she was ten but failed to provide proof other 

than a scribbled note in his passport. After the court tried unsuccessfully to procure her 

birth certificate from Spain, the DA questioned whether the crime was actually rape. 

According to the penal code, rape was sexual approximation of a girl under twelve. He 
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demanded that the court find out how old she was, and the judge ordered a physical 

examination.65  

Based upon the development of her sexual organs, the doctor estimated she was 

“approximately,” or “more or less,” than twelve. This conclusion placed her right on the 

legal dividing line between the crimes of rape and deflowering. Because the law required 

that in cases of doubt decisions be made in favor of the defendant, the fiscal decided to 

believe Consuelo to be “more,” rather than “less,” than twelve.66 The crime Basse had 

committed, then, was not rape. 

The only other possible transgression as defined by the penal code was 

“deflowering” (estupro), which protected girls aged thirteen and fourteen. If older than 

twelve, Consuelo fit within this group. However, estupro also required the loss of 

virginity, and the routine medical exam revealed that her hymen was still intact. Because 

he had not taken his victim’s virginity, by law, Basse had not committed the crime of 

“deflowering.” Without evidence of violence, Consuelo’s exact age, and the loss of her 

virginity, there was no definition in the penal code for what Basse had done. The fiscal 

lamented, as had so many before him, that unlike other codes in Europe, Argentine law 

lacked a definition for an  “attempt at modesty,” which more properly described Basse’s 

action. Without such a legal provision, he suggested absolving the man of guilt. 

                                                 
65 See chapter two for a discussion of how age-based definitions legally exposed immigrant children whose 

parents could not provide birth certificates, thereby failing to provide proof of their age. 

 
66 Article 13 of the Criminal Procedural Code reads: “In the case of doubt, [the decision] should always be 

that which is most favorable to the defendant.” See Código de procedimiento en lo criminal, in Códigos y 

leyes usuales de la República Argentina (Buenos Aires: Félix Lajouane, editor, 1957), 7. 
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When the Superior Court met to review the case in December 1893, almost two 

years after that fateful night in La Boca, the justices echoed the concerns of the fiscal 

about labeling his crime “rape,” given the lack of definitive proof of the age of his victim. 

However, in contrast with the prosecutor, the court refused to absolve the Frenchman 

completely. In spite of the fact Consuelo’s hymen was intact, it charged him with estupro 

and sentenced him to two years in prison. This was not the only time a judge used the less 

serious crime of deflowering to punish a man for victimizing a child when her parents 

could not prove she was younger than twelve.67 On several occasions, authorities proved 

willing to eschew estupro’s legal requirements of virginity and deflowering in order to 

punish those who attacked the innocence of children. These verdicts highlight, yet 

further, a desire among authorities to bring child abusers to justice. 

Despite the increased focus among officials on the innocence of female children, 

and their strengthening conviction to defend the young, the trial that followed Consuelo’s 

experience in La Boca demonstrated the dangers inherent in the imperfections of the 

Argentine penal code. The new law guaranteed protection for girls under the age of 

twelve. However, the legal ambiguities resulting from age-based definitions of rape and 

deflowering, and the lack of a definition for abuse, potentially endangered some older 

victims. It would not be until 1903 that the Reform Law would include an article on 

                                                 
67 There is a chance that in this case the court passed this judgment in order to justify the years Basse had 

spent in jail while his trial dragged on. However, the other cases with a similar outcome suggest judges 

used the less serious crime of estupro to punish men for violación when the age of the victim was in 

question. See also: AGN, 2nda entrega, D-21 Derisse, José por violacion de una menor, 1887; and AGN, 

2nda entrega, F-72 Gallo, Angel acusado de violación en su hija Juana Gallo, 1894. 
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“dishonest abuse,” resolving the decades-long search for a legal paradigm for exterior 

genital rubbing.  

 

“DISHONEST ABUSE” AND THE ABSOLUTE PROTECTION OF FEMALE CHILDREN, 1903-

1912  

 

In the first decade of the twentieth century, the legal and judicial trends of the past 

half-century solidified in both theory and practice. The 1903 law that reformed the 1887 

national penal code included an article on dishonest abuse, legally differentiating between 

“attacks on modesty” and “rape.” This addition corrected the exceptions that Rodolfo 

Rivarola had critiqued in his 1890 exposé. Although pre-national assumptions of sexual 

crimes – the use of violence, the virginity of women, and man’s goal of penetration – 

continued to inform the ways in which judges understood illicit sexuality, the protection 

of children in the courts became absolute in the first decade of the century.  

This section first explores the codification of abuse in the 1903 law and the 

dynamics of cases that the court labeled “dishonest abuse.”68 It then describes how the 

survival of colonial assumptions of sexual crimes affected how officials regarded the 

perpetrators of abuse. Finally, it demonstrates how “childhood” solidified as a distinct 

phase of life as age came to trump all other variables in the prosecution of men who 

                                                 
68 See table 12 in appendix. Eleven of the fifteen cases that involved young female victims and took place 

between1903 and 1912 resulted in convictions. Of those, five were for “immoral abuse” and five for rape 

(another was for rapto). Of the remaining four, one would most likely have also resulted in a conviction for 

“immoral abuse” as the accused confessed to touching the daughter of his girlfriend. However, he died 

before the end of his trial (AGN, 2nda entrega, M-151A, Maravilla Cupertino, violación a la menor Aldana 

Eufemia, 1906). The other three were dismissed because of a lack of proof of either the crime or of its 

author. Those convicted of abuse received one to two years in prison while those convicted of rape served 

six to seven.  
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abused the young. By the first decade of the twentieth century, judicial authorities viewed 

young girls by their developmental life stage, rather than their moral character, and the 

courts protected all females younger than twelve regardless of their social standing or 

“honesty.”  

“Dishonest Abuse” in the Law and the Courts 

 

The criminal reform law of 1903 finally resolved the ambiguities surrounding 

“attacks on modesty” by distinguishing between rape and “dishonest abuse” for the first 

time. Article 19 of the law addressed all sexual crimes: “Rape, Deflowering and Insults to 

Modesty” (Violación, Estupro y Ultraje al Pudor). Letter “A” of the article, on rape, 

removed the clause from the 1887 code, “even if the act is not consummated.” It then 

defined the act as “fornication outside of marriage with a person of either sex” when: the 

victim was younger than twelve, or was without reason or sense, was sick or unable to 

resist for whatever reason, or if procured with the use of force or intimidation.69 The new 

law stipulated a six- to fifteen-year prison sentence as penalty.  

Letter “F” of the same article punished with one to three years whoever 

“dishonestly abused a person of either sex.”70 The circumstances of dishonest abuse were 

                                                 
69 Chapter four explores how the inclusion of male victims in the definition of rape aligned with the 

inclusion of young boys in the definition of childhood innocence in the first decade of the twentieth 

century. 

 
70 The law divided the potential victims of rape and “insult to modesty” into three groups: those twelve and 

younger, those deprived of reason, and those violently assaulted. Of the fifteen sample cases of rape from 

1903 to 1912, none involved women handicapped for any reason. Four victims were adults, but since, as 

chapter two explains, it was virtually impossible for women to prove they had not consented, rape cases of 

older girls and adults reveal a continued pattern of impunity. See footnote 8 in chapter 2 for more 

discussion of this reality. Of six cases involving girls over 17 that came before the court between 1887 and 

1912 only one resulted in a conviction. The court sentenced a man to three years of prison in 1890 because 

he confessed to raping a traveling saleswoman from Turkey. The woman claimed she was married and that 
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the same as rape, although without copulation.71 The law finally clearly distinguished 

between penetrative and non-penetrative sexual actions, and in so doing, protected 

children younger than twelve from any and all sexual contact. 

In the courts, cases that authorities labeled as “dishonest abuse” or “insults to 

modesty” (ultraje al pudor), shared many similarities with those that preceded them. The 

saga of José Doblas and six-year-old Esther Vodovetz illustrates the central 

characteristics of these events.72 After Teresa Vodovetz noticed that her young daughter 

was having a hard time walking, she inquired what was wrong. When Esther told her that 

she was sick in her private parts, Theresa immediately took her to the central office of 

Public Assistance to have her examined. There a doctor informed her that Esther had 

gonorrhea.   

                                                                                                                                                 
her husband was in Europe. Debate revolved around her honesty. The defense claimed her morality was 

doubtful given her work in the streets, but in a rare decision, the court ruled that unless proven to be a 

prostitute, which would have merited a lesser punishment, her honesty should be presumed (See AGN, D-

25 Doto Bartolo por violación a la mujer Maria Suisa, 1889). This case was singular because the accused 

confessed. The case of nineteen-year-old named Dolores Expósitos (a last name that reveals her orphan 

status) demonstrates the other extreme of state treatment. The orphan reported her own rape to the police in 

1908, claiming her employer Nicanor del Fierro had continually attacked her while drunk and had violently 

raped her the night before. The medical exam revealed extreme bruising on her face and her body and 

confirmed she had been violently deflowered. Del Fierro asserted that Dolores had allowed another man in 

the front door of his home and that he must have raped her. Despite the testimonies of three witnesses that 

claimed they had heard loud banging and screams coming from the bedroom at the back of the house 

around 3am (not the front of the house as Del Fierro claimed), the court ruled there was insufficient 

evidence of the perpetrator of the crime and released him (AGN, D-95 Del Fierro, Nicanor por violación, 

1908).  

 
71 Law #4189 of August 22, 1903. Código Penal de la República Argentina (1913), 10. 

 
72 AGN, 2nda entrega, D-101 Doblas, Jose por tentativa de violación en la persona de una menor, 1910. 

Others include (all AGN, 2nda entrega): Z-13 Zentena, Armando por ultraje al pudor de la menor Haydee 

Sasso, 1907; F-88, Favio, Vicente acusado de violación en la persona de la menor Ada Tocardi, 1904; P-

150, Pietrafiano, Luis Antonio violación de una menor, 1909. 
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The girl then confided to her mother that when she had gone to the room of her 

neighbor, José Doblas, to give him something, he took her behind the door and rubbed 

her parts with his penis. He then offered her money not to tell. The thirty-three-year-old 

Spanish immigrant denied the accusation against him, claiming Esther often entered his 

room to ask for money to buy candy. He never touched her. He also denied having a 

venereal disease. After the results of court-conducted physical examinations confirmed 

that Doblas did indeed have a sexually transmitted infection, the judge sentenced him to 

two years of prison.73 For the magistrate, his lie betrayed his guilt.  

The central elements of this saga exemplify immoral abuse cases in the first 

decade of the twentieth century. The female victims were between three and eight years 

old. The perpetrators, known to the victim, either confessed and painted them as the 

instigator, or, like Doblas, completely denied the allegation. The men enticed the youth 

with something attractive to children, like candy or money. They then rubbed their penis 

on the vulva of the young victim. Upon noticing that something was awry with their 

daughters, parents, generally mothers, examined their genitals. They then either reported 

the crime themselves or informed their husbands who denounced the abuse of their 

daughters to the authorities. 

 The similarities between the details of sexual abuse from the 1910s and the 1850s 

are striking. A brief comparison of the experiences of Esther, and young Luisa, whose 

abuse story opened this chapter, demonstrate marked continuity in the circumstances 

                                                 
73 José Doblas never finished his sentence. He was hit in the head by a stray bullet when the prison 

authorities quelled an uprising at the penitentiary in December of 1910. 
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surrounding sexual molestation over time. In both cases, the victim knew her assailant. In 

1853, Fortunato Ballester received two years of armed service for abusing the four-year-

old daughter of the German couple from whom he rented a room. He was, therefore, the 

neighbor of his victim, Luisa. Doblas and Esther were also neighbors in the tenement 

where they lived.  

The location and dynamics of the abuse was also the same. In both cases, it 

occurred in the room of the defendant, where he offered his victim a treat, either as a lure 

or as a payment for her silence. Ballester gifted Luisa with candy to come into his room 

and Doblas gave Esther money not to tell her parents what he had done. Despite these 

bribes, both girls informed their mothers that their attackers had rubbed their genitalia 

together. Both women then immediately examined their daughters and found evidence of 

an assault.74 Luisa was covered in blood and semen, while Esther had contracted 

gonorrhea. Their fathers then reported their abuse to the authorities, and both defendants 

completely denied the accusations against them. The similarities between these cases 

reveal a marked pattern in the social circumstances of abuse, shared by many other cases, 

between 1853 and 1912.  

Although the characteristics of these sexual interactions remained constant, the 

law and the attitude of authorities shifted dramatically. The law changed to address non-

penetrative sexual crimes. The fiscal lamented in 1853 that lawmakers had failed to 

                                                 
74 One large difference between these cases was that in 1853 Luisa’s mother, like many women in the mid-

nineteenth century, examined the girl herself while Esther’s mother took her to a center for public medical 

care in 1910. The distinction reflects the development of the state and the creation of public services in the 

fifty years separating these two events.  
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imagine that genital rubbing could exist. Fifty years later, the reform law of 1903 

punished men for dishonestly abusing female, and male, children.  

This legal change, in turn, altered the tenor of criminal prosecutions and the way 

judicial authorities talked about, and weighed, abuse. While consent and Luisa’s hymen 

were central to deciding what crime Ballester had committed in 1853, in 1910 officials 

were most concerned with how old Teresa was in their determination of Bustos’s 

transgression. Finally, while at mid-century an “attack on modesty” was a nebulous, 

rarely used, and ill-defined category that Argentine authorities adopted from European 

medico-legal experts, by the first decade of the twentieth century it was a common 

denomination linked exclusively to young girls. 

Over the course of the second half of the nineteenth century, sexual abuse had 

become a legal category characterized by a lack of penetration committed against the 

young. By 1910, it was associated exclusively with children. Although the law stipulated 

that women of all ages could be victims, only the young ever appeared in court. Of the 

233 sampled cases, fifteen involving girls twelve and younger came before the courts 

between 1903 and 1912. Five of these fifteen were labeled as “attacks on modesty.” The 

ages of the victims in these cases reaffirms this connection. They ranged from three to 

eight years old.  

This linkage between the charge of dishonest abuse and its attachment to young 

females appeared not only in the law. The first Argentine compendium of legal medicine 

reaffirmed this judicial trend. The author, Alberto Stucchi, identified two primary types 

of “attacks on modesty”: pederasty, which is explored in chapter four, and the “dishonest 
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touching” of the genitals of pre-pubescent minors.75 According to Stucchi, while victims 

of “dishonest touching” could be male or female, they were generally girls under the age 

of six, extending down to months-old babies, on whom rape was materially impossible 

because of their lack of physical development. This definition of “dishonest touching” 

highlights its common understanding at the beginning of the twentieth century, as the 

sexual abuse of little girls. It also demonstrates how long-standing assumptions of what 

made sexual contact illegal persisted into the early twentieth century.  

Colonial Ideology at the Turn of the Century  

 

In the first decade of the twentieth century, the foundational assumption of sexual 

abuse was that heterosexual encounters were normal, as well as the norm. Stucchi begins: 

“attacks on modesty can be committed on a subject of the masculine sex (rare case) or of 

the feminine (more frequent).76 Although girls were most often the victims of sexual 

abuse, the author acknowledged that boys could be as well. In the rare instances that they 

were, he instructed that it was adult women who molested them: “the author, commonly a 

pubescent or adult woman, who does immodest maneuvers, touching, excitement, etc., 

                                                 
75 Stucchi, Manual de medicina legal, tomo I, 633.  
 
76 Stucchi, Manual de medicina legal, tomo I, 634. Stucchi cites various French medico-legal experts who 

confirmed that interactions between a young boy and an adult woman were the rare exception. The 

statistics of the case sample for this study reaffirm this trend. Of 161 cases involving prepubescent children, 

114 were girls and 48 were boys. However, the sample also contradicts Stucchi’s assumption that 

interactions were heterosexual. When young boys were victims, their abusers were not women but men. 

There were only three female defendants in the 233-case sample, and they facilitated a man’s abuse of a 

child, rather than molesting the victims themselves. See AGN, 2nda entrega, V-9 Valle y otros Ventura 

Arturo del por violación, estupro y complicidad, 1881; AGN, 2nda entrega, D-12 Dimare don Roque 

denunciando un delito de sodomía en su hijo Luis Dimare, 1882; and AGN, 1ra serie, U-2 Uzin, Filemon y 

Parodi Delfina acusado el primero de violación en la persona de la menor Generosa Ferreyra y la segunda 

de complicidad en el mismo, 1888. 
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even introducing the penis head (verge) in her.” The claim that when young boys were 

molested, adult women were the perpetrators, assumed that dishonest abuse was a 

heterosexual interaction. This definition did not openly acknowledge that adult males 

might molest boys, or that women might victimize girls. 

Furthermore, Stucchi assumed that penetration was always the ultimate goal of 

both men and women. He claimed that a female molester would attempt to stick the head 

of a boy’s penis into her vagina. This insinuates that women sought to be penetrated. In 

addition, Stucchi assumed men wanted to penetrate young girls. He instructed that an 

“attack on modesty” was dishonest touching of the genitals of pre-pubescent minors on 

whom penetration was “materially impossible,” because of their lack of development. 

This definition of an attack on modesty suggests that the act resulted because of a 

physical roadblock to the true desire of men. They did not molest girls because they 

wanted to touch them externally. Rather, men would penetrate their young victims if their 

physical size did not prohibit it.77  

An extension of the focus on penetration was its association with the use of the 

penis. Although Stucchi instructed that a man could commit abuse with many different 

objects including the tongue, lips, hands, or any other foreign body, he presumed he 

would use his virile member: “touching on the genitals with the penis constitutes a true 

                                                 
77 Although by law adult women and pubescent minors could be victims of abuse, according to Stucchi, 

their vaginal canals were large enough to penetrate and so men would not merely rub their penises on the 

large labia. Because of their size, they were never victims of dishonest abuse. Stucchi wrote: “According to 

the statistics of authors like Thoinot, among others, the frequency of attacks on modesty have an inverse 

relationship to the age of the victim; they are rarely committed in pubescent girls and adults, and the 

criminal is almost always an adult of the masculine sex.” Manual de medicina legal, tomo I, 634.  
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simulation of sex.”78 Judges, lawyers, defendants and victims all shared the association of 

the penis as the “weapon.” For example, seventeen-year-old Luis Pietrafiano admitted he 

had rubbed his member between the legs of eight-year-old Angela, but claimed he had 

not hurt her, and six-year-old Esther reported that her thirty-three-year-old neighbor had 

rubbed her parts with his penis.79  

In only one case involving a prepubescent victim between 1903 and 1912 did a 

sexual perpetrator use another body part. Cupertino Maravilla confessed in 1906 he had 

touched the young daughter of his girlfriend with his finger because he was bored.80 The 

stress on the male desire to penetrate females with the phallus clearly shows that the 

concept that exterior genital rubbing was the final goal of a sexual perpetrator, an end in 

and of itself, still did not exist at the beginning of the twentieth century.  

As a result of the dual assumptions, first that the male naturally desired to 

penetrate and second that abuse was always heterosexual, authorities did not stigmatize 

the men who abused young girls. They censured the highly immoral nature of sexual 

contact with the young (based on the innocence of the victim), however they did not view 

the men who perpetrated such acts as sexually perverted. Again, Alberto Stucchi 

illustrates this fact.  

                                                 
78 Stucchi, Manual de medicina legal, tomo I, 634. 

 
79 AGN, 2nda entrega, P-150 Pietrafiano, Luis Antonio por violación de una menor, 1909; AGN, 2nda 

entrega, D-101 Doblas, Jose por tentative de violación en la persona de una menor, 1910. 

 
80 AGN, 2nda entrega, M-151A Maravilla Cupertino acusado de violación a la menor Eugenia Aldana, 

1906. 
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According to Stucchi, the role of legal medicine in trials involving dishonest 

abuse was to help establish the responsibility of the defendant. The object, he wrote, was 

the “determination of the pathological motive that acted on the delinquent,” or “the 

evaluation of the greater or lesser level of responsibility of the accused.”81 This 

description of the role of legal medicine fits within the paradigm of positivist 

criminology, popular in the first decade of the twentieth century.  

As chapters four and five explain in detail, positivism focused on the individual 

criminal and the biological and environmental factors that influenced his actions. 

According to the description Stucchi provided, the goal of a medico-legal expert was to 

examine the delinquent and figure out why he had abused his victim – in his words, the 

“pathological motive that acted on the delinquent.” This phraseology shows that the focus 

was on what influenced his mental state when he committed the crime. 

Stucchi did not suggest that men who abused the young had a sexual or 

reproductive disorder. Indeed, as chapters four and five explain, officials reserved this 

type of censure for same-sex interactions. The “sexual invert,” or a man whose 

masculinity was disordered, became a subject of medico-legal scrutiny at the turn of the 

century, and experts censured their effeminate nature. In contrast, based upon the 

assumptions that males were dominant sexual actors, and that heterosexuality was 

natural, as long as an interaction occurred between a male and a female, no matter the age 

of the victim, authorities did not view the perpetrator as perverted. 

                                                 
81 Stucchi, Manual de medicina legal, tomo I, 637. 
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While the nature of men who molested the young never factored into authorities’ 

evaluation of sexual abuse, they continued to focus on the physical virginity of victims. 

Judges and lawyers differentiated between rape and rubbing by the state of the hymen of 

the victim. The membranes of those who had suffered attacks on modesty during this 

decade were intact, while those of the victims of cases labeled “rape” had been torn.82 

Legally, this differentiation made sense because by definition, rape involved penetration. 

Although the law did not require that a victim be a virgin, the fragile membrane 

continued to factor as a central piece of evidence in sexual assault trials. In the first 

decade of the century, however, it was no longer a measure of little girls’ “honesty,” but 

rather a practical consideration that differentiated the two crimes. 

Even if the attention officials paid to the hymen was due to its value as physical 

evidence, this reliance reflects how long-held assumptions of illicit sexuality continued to 

influence the process of justice. The distinction between rape and dishonest abuse, based 

upon the state of the hymen, had serious implications for defendants. Those convicted of 

genital rubbing only received one to two years of prison, while men went to jail for six to 

seven years for rape. While certain assumptions of sexual crimes remained in 1912, 

unlike their counterparts fifty years earlier, judicial authorities were not concerned with 

                                                 
82 The third victim of rape was a four year old, who had been anally, rather than vaginally, assaulted. This 

case raises more questions than it answers. However, it appears the fiscal and judge regarded the anal 

attack, although non-penetrative, as extra violent, which probably explains the rape charge. Interestingly, 

nowhere in the proceedings in this case did any of those involved refer to the crime as “sodomy,” which 

was exclusively reserved for same-sex intercourse between males. Questions of violence and sodomy are 

addressed further in chapter four. 
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the virginity or moral status of those younger than twelve. They were instead preoccupied 

with age, which placed the young entirely off limits to sexual contact.  

Rape and the Complete Protection of Female Children  

 

 The process of defining and institutionalizing the innocence of childhood 

culminated in the first decade of the twentieth century in the complete protection of 

female prepubescents regardless of class, social status, reputation, or consent. The way in 

which Judge Valentín Luco dealt with the consensual sexual relationship between eleven-

year-old, Juana Pussieri, and Andres Bustos, the boyfriend of her mother, exemplifies this 

position.83 It illustrates the extent to which the ideology of innocent childhood had 

infiltrated the mentality of authorities, thereby affecting the prosecution of sexual 

transgressors.  

In January 1912, Italian immigrant, Mariana Pussieri, denounced her boyfriend, 

Andrés Bustos, for assaulting her eleven-year-old daughter, Juana. Bustos confessed: He 

and the girl had had an ongoing sexual relationship for six months and she had been a 

willing participant. Juana initially told the court that the Argentine day laborer had hit her 

in order to make her comply with his sexual advances. However, during a careo, or 

confrontation between defendant and victim in court, Juana recanted her statement. She 

admitted that, just as the accused claimed, she had consented to have sex with him “of her 

own will.” Despite her admission of acquiescence, the judge sentenced Bustos to six 

years in prison for rape. 

                                                 
83 AGN, B-116 Bustos, Alfredo por delito de violación, 1912. 
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In the course of the trial, although officials disagreed about the significance of 

Juana’s consent, they all concurred that she was sexually off limits. In his 

recommendation to the judge, the DA opined that the crime Bustos had committed was 

closer to deflowering, since “the minor voluntarily submitted.” Despite her active 

participation, Juana’s age classified the crime as rape. Given the presence of some signs 

of physical violence on the girl, which constituted an aggravating circumstance, the 

prosecutor asked for an eleven-year-sentence.  

When Juana’s mother failed to provide a birth certificate, Judge Sisto Gallegos 

ordered a medical examination to determine her exact age. The doctor reported that her 

vagina was “underdeveloped,” meaning she had not yet reached puberty. Based upon the 

conclusions of this exam, Judge Gallegos decided that she was younger than twelve. 

Because she was prepubescent, the law classified her as non-consenting child and, 

therefore, sexually forbidden. 

However, instead of the eleven years the fiscal requested, the judge only 

sentenced the defendant to six because of the immorality of the home in which Juana 

lived. His commentary represents a rare glimpse of turn-of-the-century elite prejudice 

against the lower classes in the courts. He remarked: “the fact that the minor, her mother 

and the prisoner slept together in immoral promiscuity that facilitated and provoked the 

crime, and the fact the victim voluntarily acceded, corresponds to imposing the minimum 

sentence.” Despite the fact that her compliance resulted in the smallest possible 

punishment, Bustos still faced six years in prison because his sexual partner was a young 
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girl. Sex with a prepubescent minor was always rape. Even when an eleven year old said 

‘yes,’ the state definitively answered ‘no.’ 

Juana and Bustos’s consensual affair highlights how, by the first decade of the 

twentieth century, the penal code had institutionalized the complete incapacity of 

prepubescent minors, and judicial authorities concurred about the mental and physical 

innocence of children.84 The same ideas that had caused the judge to rule in 1855 that the 

sexual assault of a four-year-old was not estupro because she could not consent had 

become law and extended to girls aged twelve. Although consent was a central question 

in the 1850s as well as the 1910s, the ruling of the judge in the case of Juana and Bustos 

shows that a fundamental shift had taken place: Instead of focusing on the whether or not 

Juana was capable of consent, the judge stressed that it did not matter one way or the 

other. In the eyes of the law, she could not. The institutionalization of childhood 

innocence secured the legal defense of all girls younger than twelve, even those who 

willingly entered into sexual relationships.  

The full implication of this legal and cultural shift is strikingly clear in a 

comparison of Juana’s fate to that of the poor nine-year-old whose attacker went free 

because her “honesty” was in question. The first section of this chapter introduced 

Carolina, who lived with her godmother in a brothel and was violently attacked by a 

Frenchman in 1860. Despite a medical exam that showed she had been raped and her 

hymen had been recently broken, as well as physical evidence in the form of her bloody 

                                                 
84 See also AGN, 2nda entrega, N-34 Nores Arturo por estupro, 1910. During trial of seventeen-year-old 

Arturo Nores for the rape of nine-year-old girl, the DA also commented that because she was younger than 

twelve she could not consent. The judge gave Nores seven years of prison. 
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clothes, the judge decided that although sexually assaulted, Carolina had not been 

“deflowered.” He had dropped the charges. Because she lived in a brothel and had an 

anomalously wide vagina for a nine-year-old, the magistrate questioned her “honesty,” 

which was a prerequisite for the loss of virginity.  

The fates of Carolina in 1860 and Juana in 1912 illustrate how “childhood” as a 

social category emerged in the second half of the nineteenth century. In 1860 authorities 

judged young girls based upon the intricate web of gendered ideologies surrounding 

female propriety, appropriate behavior, and illicit sexuality. By 1912, officials viewed the 

young exclusively by their age and developmental innocence. This made all those under 

the age of 12 the same in the eyes of the law and the courts, regardless of their “moral” 

state and/or social class. The fact authorities no longer judged them by their “honesty” 

meant that even an eleven year old who admitted to having intercourse with the boyfriend 

of her mother merited state protection. Simultaneously, men now faced punishment based 

exclusively on the age of their partners.  

 

CONCLUSION 

 

Judicial authorities struggled throughout the second half of the nineteenth century 

to understand, define and punish sexual actions committed with young girls. Initially, 

they grappled with the fact that the victims and the acts they encountered did not fit 

within the inherited legal and social paradigms of criminal sexuality. Pre-national legal 

precedents assumed either the defilement of a chaste woman, or the use of violence to 

procure sexual intercourse. Given the nature of these ideas surrounding criminal 
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sexuality, mid-nineteenth century porteño courts judged all females, even very young 

ones, according to a set of gendered norms. They considered their moral character, 

appropriate social conduct, and chastity. “Children” did not exist as a legal or social 

category.  

As officials continually confronted the reality of very young victims in the 1850s 

and 1860s, the nature of childhood became the foundation on which they constructed a 

paradigm to understand exterior genital rubbing. Drawing from European experts, who 

portrayed children as physically and mentally innocent, judges decided that sexual 

intimacy with young girls was inherently violent because it took advantage of their 

mental unconsciousness, physical weakness, and innate, moral asexuality. The adoption 

of national legislation in 1878 institutionalized these ideas and extended protection to 

prepubescent female children. 

As the law expanded to include “dishonest abuse” or cases of exterior genital 

rubbing, judges, prosecutors and defenders continually revised their arguments in order to 

bring child abusers to justice. While the underlying ideology of sexual crimes – the use of 

violence, the importance of female virginity, and the male desire to penetrate – remained 

through the turn of the twentieth century, the institutionalization of ideas of childhood 

innocence changed the way in which the courts understood and approached young, 

female victims. Instead of selectively protecting youth based upon their presumed moral 

character, social conditions and virginity, republican law regarded all girls under the age 

of twelve as young, immature, unable to consent, and worthy of protection. As judicial 

authorities increasingly measured females by their age rather than their moral status, they 
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concluded that such children should be completely off limits sexually, regardless of their 

social status or reputation. 

The inclusion of dishonest abuse in the law and prosecution of these cases in the 

criminal courts reveal dramatic legal and cultural changes between 1853 and 1912. The 

first was the creation of a legal group, defined by age, with whom sexual actions were 

never acceptable. Although the category of “minor” existed in colonial law, the concept 

of “child” did not. By the first decade of the twentieth century, “children” were a distinct 

legal and social category. The second shift, which followed the first, was the creation of 

new norms of acceptable sexual behavior. Where in the mid-nineteenth century men 

could sexually assault with impunity a young girl whose “honesty” was in question, in 

the first decade of the twentieth century, a man could not have sexual contact with, even a 

consenting, child younger than twelve. The next chapter investigates how, by the turn of 

the twentieth century, authorities had also included prepubescent boys in their definition 

of childhood innocence. 
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Chapter 4: Criminalizing Violence, Decriminalizing Consent: Sodomy, 

Masculinity and the Creation of Boyhood 

 

In the twenty-page manuscript that records the sexual abuse of Josefa Ruiz’s nine-

year-old son, the name of the boy, Flor Luis, does not appear until page eleven. The court 

ordered no medical exam after his mother reported his rape in 1853, and officials 

expressed concern only about the potential harm the denunciation might cause the 

reputation of his accused attacker.1 Four years later, in a trial that followed the assault of 

thirteen-year-old Juan Bautista, the authorities ruminated over how to punish his abuser 

for committing the act of sodomy. Yet, they were seemingly indifferent about the 

potential physical ramifications of the venereal disease Juan Bautista’s rapist had given 

him.2 

The way the courts treated Flor Luis and Juan Bautista exemplifies the attitude of 

the Argentine state towards victimized young boys between 1853 and the late 1880s. 

When confronted with cases of sodomy, judges and lawyers discussed punishment, 

evidence, venereal disease, reputation, and public morality – everything that concerned 

these cases except the young male victims. This silence about the welfare, development, 

and sexuality of boys stands in stark contrast to the contemporary effusive dialogue 

surrounding the innocence, consent and moral character of girls. 

                                                 
1 AHPBA, 153-1 de Lagos, Juan Ramon por haber intentado estuprar a un joven de 9 años, hijo de la 

Doña Josefa Ruis, 1853.   

 
2 AHPBA, 173-2 Gabriel, Vicente por sodomía con el joven de edad de 13 años Juan Bautista, 1857. 
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While male victims of assault were seemingly of little concern to officials 

throughout the second half of the nineteenth century, at the turn of the twentieth, their 

attitude shifted. During the trial of forty-six-year-old Fernando Muñoz in 1903, Judge 

Eduardo French expressed worry over the wellbeing of the ten-year-old boy that the 

Spanish immigrant had allegedly raped: 

The critical situation in which the offended minor finds himself…without the 

accustomed help of his family, must necessarily have produced some 

perturbation in his spirit, and if this is added to his young age, it is indubitable 

that the causes that generally make the testimony of minors younger than 18 

inadmissible work in a special way in the present case.3  

 

Although the judge dismissed the charges against Muñoz due to a lack of evidence, his 

acknowledgment of the youthfulness of the victim, concern with his emotional and 

physical state, and desire to eschew legal stipulations in order to accept his testimony 

reflect official interest in abused boys at the turn of the century.4 

This chapter uses sixty-three cases of sodomy involving males aged two to sixteen 

to illuminate official attitudes towards, and treatment of, victimized youth between 1853 

and 1912.5  During the creation of a penal code lawmakers changed the legal paradigm of 

                                                 
3 AGN, 2nda entrega, M-132, Muñoz, Fernando acusado de sodomía en la persona de Jose Bahamonde, 

1903. 

 
4 Aside from mothers reporting the victimization of their sons, women hardly ever appear in sodomy cases. 

Only one trial involved a female accomplice to the sodomization of a young boy. In 1882, a newly 

immigrated Italian reported that the woman for whom his ten-year-old son customarily carried groceries 

had locked him in a room and allowed a man to violently sodomize him. After the boy accused a police 

commissary of the rape, the case went cold. See AGN, 2nda entrega, D-12 Dimare, Don Roque 

denunciando un delito de sodomía ejercido en su hijo Luis Dimare, 1882. 

 
5 See table 6 in the appendix. Because there were fewer sexual cases involving male victims than female, 

the sixty-three cases represent the majority of those listed in the indices at the archives. I selected all of the 

manuscripts recorded in the index at the AHPBA for the 1850s and 1860s, as well as those recorded in the 

index for the 1890s and 1900-1912 at the AGN. I then gathered a random sampling from the 1870s and 

1880s, which approximated the number of cases from the other decades (I did not collect 18 cases listed in 
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sodomy. They decriminalized consensual, non-reproductive sex between adult males and 

limited state action to incidents involving violence or acts committed against children 

younger than twelve. As the law reformulated sodomy to be a form of rape, the courts 

simultaneously changed how they assessed and treated young males.  

Significantly, they did so according to the same notions of innocence, consent and 

violence, proper sexuality, and mental development that they used to judge the actions of 

girls. However, differences in cultural standards of conduct for men and women resulted 

in distinct juridical treatment for those older and younger than twelve. By illuminating 

how ideas of age, mental development, consent, responsibility, and male sexuality gave 

rise to new categories of youth at the turn of the twentieth century, this chapter provides a 

singular examination of ideas of boyhood in modern Latin America.6 

This chapter is divided into two parts. The first, which itself is subdivided, traces 

legal change and the treatment of male victims of assault in the courts. It examines three 

                                                                                                                                                 
the indices from the 1870s and 1880s). Of the sixty-three cases, only two occurred between adult men. The 

rest chronicled the rape or abuse of male youth, or their engagement in consensual sex. This trend in 

denunciations reflects the changing legal and cultural paradigm surrounding sodomy from the nefarious sin 

to a modern act of violence.  

 
6 The most notable characteristic of male youth in the historical, and historiographical, record is their 

silence. Until the 1890s judicial authorities in Buenos Aires did not discuss boys, or their nature as young 

males. In the same way, historians have largely overlooked boys as a discrete social group. In this sense, 

male children and adolescents are among the most disenfranchised of all historical actors. Although 

scholars investigating juvenile delinquency as a phenomenon of “social control” have approached male 

youth as a discrete group, they focus on the creation of the category of delinquent, which occurred through 

the criminalization of certain lower-class practices. See Anthony Platt, The Child Savers: The Invention of 

Delinquency (Chicago: University of Chicago Press, 1977); Pamela Cox and Heather Shore, eds., 

Becoming Delinquent: British and European Youth, 1650-1950 (Burlington, VT: Ashgate, 2002); Eugenia 

Rodriguez-Sáenz, “¿Víctimas inocentes o codelincuentes?,”173-201; and Bianca Premo, Children of the 

Father King, 109-136. Stephen Robertson’s work on sexual crimes in New York City between 1880 and 

1960 (Crimes Against Children) is the only study that treats young boys, as well as girls, as groups of 

victims and looks at how categories of boyhood emerged through the judicial process. 

 



 236 

stages of legal development. Between 1853 and 1878, while colonial Spanish laws still 

governed in Argentina, officials debated whether, and how, to punish the sodomitic act. 

The adoption of Tejedor’s code in 1878 institutionalized a new paradigm of sodomy. By 

applying the same punishment given to men who violated women to those accused of 

sodomy, Tejedor made it a form of rape. Finally, beginning in the 1890s, an increased 

concern among elites over juvenile delinquency resulted in clear articulations of 

“boyhood” and “adolescence” as distinct life stages. The result was the extension of state 

protection to pre-pubescent boys, while putting adolescents at greater risk.  

 The second chapter section illuminates what happened in practice, shifting focus 

from the courtroom to the streets of Buenos Aires. It sketches the ubiquity of pederastic 

practices among the popular classes, and describes the remarkable lack of elite censure of 

such sexual mores.7 While “boyhood” had emerged as a discrete life phase by the turn of 

the twentieth century, inherited ideals of proper behavior, changing legal conceptions of 

illicit sexuality, and new positivist stigmas worked to exclude some males from the 

benefits of state protection. 

 

 

 

                                                 
7 Like nineteenth-century judges and lawyers, I use the terms “pederasty” and “sodomy” interchangeably to 

describe the action of anal penetration. In 1916, medico-legal expert, Alberto Stucchi, defined pederasty it 

as “sex against nature done by introducing the virile member in the anus.” Although he confirmed it was 

committed “above all on young boys,” it could also occur on men and women (Stucchi, Manual de 

medicina legal, tomo I, 346). Stucchi’s definition had broader application than the modern English 

definition of pederasty as the molestation of boys (the Oxford English Dictionary defines pederasty as 

sexual activity involving a man and a boy).  
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PART 1: SODOMY IN THE LAW AND THE COURTS 

 

EL PECADO NEFANDO: THE LEGACY OF SODOMY FROM COLONIAL SPANISH LAW, 

1853-1877 

 

Prior to the adoption of the first republican criminal code, judicial authorities 

found themselves in limbo between Catholic legal traditions that condemned sodomizers 

to death, and early-nineteenth century secularizing trends that decriminalized the act. 

Although in practice Spanish and colonial courts had stopped punishing sodomy as early 

as the seventeenth century, its continued presence in the law made the act the principal 

preoccupation of the courts between 1853 and 1878. Judges and lawyers questioned 

whether or not it continued to fall under the purview of state reprobation, what evidence 

to accept in such cases, and how to punish it. Although twenty-five of the twenty-seven 

sampled cases tried in criminal tribunals during this period involved young boys, the 

fixation of authorities on the act of sodomy, rather than those who engaged in it, meant 

that these victims were of secondary concern.8  

In mid-nineteenth century Buenos Aires, the so-called “nefarious sin” carried 

heavy historical baggage. In the early-modern Catholic paradigm, heterosexual sex was 

“natural” because it propagated the human race. Thirteenth-century laws defined sodomy 

as an “unnatural” form of same sex copulation between men, which put all of creation in 

jeopardy. Not only did sodomitic intercourse fail to reproduce the human species, it also 

                                                 
8 The twenty-seven cases for these years include all but three of those catalogued and housed at the 

AHPBA for the 1850s and 1860s. Three more appear in the index but were missing.  
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directly offended God, the generator of life.9 Because of this, sodomy was the most 

dangerous of all sexual crimes, and Spanish Catholic laws punished it with death.10 

Although the law stipulated this harsh penalty from the thirteenth through to the 

mid-nineteenth century, in practice sodomy had ceased to concern Spanish authorities 

much earlier. Influenced by the Enlightenment, eighteenth-century criminologists shifted 

their attention from a preoccupation with sin to more “rational” concerns with economic 

and public crimes.11 By the beginning of the nineteenth century, the prosecution of 

                                                 
9 See Francisco Tomas y Valiente, “El crimen y pecado contra natura,” in Sexo barroco y otras 

transgresiones premodernas (Madrid: Alianza, 1990), 36-7; and Martin Nesvig, “The Complicated Terrain 

of Latin American Homosexuality,” Latin American Historical Review 81, no. 3-4 (2001): 694-5. 

 
10 The thirteenth century legal code, the Fuero Juzgo, had stipulated the castration and imprisonment if 

both men involved if they had consented to the act (L. 5, tit. 5, leyes 5 and 6). The Fuero Real then 

mandated the hanging of both men by their feet on the third day after their public castration (L. 4, tit. 9, ley 

2). In the sixteenth century, the Recopilación de las Leyes de Castilla specified death by burning at the 

stake, and ordered the confiscation of the belongings of “sodomites” (L. 8, tit. 21, ley 2). The sixteenth-

century Spanish jurist, Antonio Gómez, reaffirmed the justness of the penalties of death and confiscation of 

goods: “if anyone has access with another man and commits an abominable and detestable crime of 

sodomy against nature, which is the most serious of all crimes in addition to heresy, he causes the greatest 

offense to God and all of nature” (See Tomas y Valiente, “El crimen y pecado contra natura,” 47). The 

Novísima Recopilación reproduced these stipulations in 1805 (L. 12, tit. 30, leyes 1 y 2). The Spanish were 

not alone in their harsh censure of sodomy. With a shared legal and cultural tradition in Rome, most 

cultures in Western Europe in the middle ages viewed sodomy as a nefarious sin and treated men who 

engaged in it harshly. Although sodomy became illegal throughout most of Europe between 1250 and 1300, 

it was not until the formation of absolutist states in the sixteenth century that legal persecution increased 

significantly. See Ben, “Male Sexuality,” 33-34, and Brundage, Law, Sex and Christian Society. 

 
11 Authorities had stopped burning sodomites in both Castile and Aragon after the final decades of the 

seventeenth century (Tomás y Valiente, “El crimen y pecado contra natura”). In Argentina, by the 

eighteenth century most people reported sexual transgressions in the confessional. See Cristian Berco, 

“Silencing the Unmentionable: Non-Reproductive Sex and the Creation of a Civilized Argentina, 1860-

1900,” The Americas 58, no. 3 (Jan., 2002): 425; and Guy, “Rape and the Politics of Masculine Silence,” 

380. In contrast to this assertion by Berco and Guy, Susan Socolow collected the cases that she used in her 

study of women and crime in late-colonial Buenos Aires from the city’s two municipal courts. The 

presence of cases of sexual crimes there indicates that in the late eighteenth century, people continued to 

report them to the secular authorities. See Socolow, “Women and Crime,” 41. 
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sodomy had largely disappeared in all but name, and when cases did appear before the 

courts, sodomizers generally did not receive the death penalty.12 

Given its historical legal and judicial treatment, in the 1850s and 1860s, the 

principal question confronting porteño tribunals was whether or not sodomy fell under 

the vigilance of the state. Naturally, defenders argued against the right of the government 

to try men for the crime, while state representatives leaned towards continuing 

prosecutions until a new law officially decriminalized the act. One public defender 

claimed in 1862 that the sinful nature of sodomy removed it from the jurisdiction of the 

state. The court could not try his client because the law only punished violent crimes. 

Acts of lechery, he asserted, 

[had] ceased to be crimes when there is no violence or force, which is what today 

constitutes a crime. The laws that punished them have fallen into disuse. 

Civilization of this age has distinguished between vices and crimes, leaving the 

first to social reprobation and reserving the second for punishment.13  

 

The defender’s insistence that sodomy was a sin clearly illustrates the endurance 

of the religious and cultural connotations attached to the act. However, his differentiation 

between “vices” and “crimes” highlights the breakdown of the correlation between sin 

and criminality, which had begun to change in the eighteenth century. Additionally, his 

                                                 
12 There are exceptions. Susan Socolow located one case in in which the municipal court in Buenos Aires 

condemned a man to death for sodomy in 1777 (Socolow, “Women and Crime,” 49). In 1839, the fiscal 

requested the public hanging of a schoolteacher accused of sodomizing his students. The man spent a year 

in jail before the judge released him, without resolution, due to political upheaval (See AHPBA, 128-7 

Estevan Alonso por sodomía, 1839). The DA’s request in this case most likely reflects more about the state 

of justice under Juan Manuel de Rosas than it does broader juridical trends. For justice during the Rosas 

regime see Ricardo Salvatore, Wandering Paysanos: State Order and Subaltern Experience in Buenos 

Aires during the Rosas Era (Durham: Duke University Press, 2003); and Osvaldo Barreneche, Crime and 

the Administration of Justice. 

 
13 AHPBA, 213-16, Vidal, Francisco y otros por actos de sodomía con niño, 1862. 
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claim that because sodomy was a sin it lay outside the jurisdiction of the state reflects 

changing ideas about the separation between public and private space, and the division 

between the jurisdictions of the church and the state.14  

To the argument that “modern” law distinguished between vice and crime, the 

state prosecutor responded that until another code usurped the Siete Partidas, sodomy 

continued to merit the attention of magistrates. Turning the argument of the defender on 

its head, the fiscal stated that in all parts of the urbane world the law protected “morality 

and customs.”15 Given the “necessity of suppressing immoral acts of this nature and of 

presenting healthy examples,” he resolved that the courts should continue to prosecute 

sodomizers as long as colonial laws that punished the act were still in effect.  The judge 

agreed. 

                                                 
14 Given the historical marginalization of Buenos Aires on the fringes of the Spanish New World empire, 

the Catholic church never had as much power there as it did in the colonial centers of Peru and Mexico. In 

the Río de la Plata region, the city of Córdoba, rather than Buenos Aires, was the center of religious 

influence. This relationship continued after Independence. In the nineteenth century, both liberals and 

conservatives weakened the power of the institution in Buenos Aires. During the brief interlude of liberal 

control following Independence, elites under Bernadino Rivadavia passed a series of anti-clerical measures, 

abolishing the religious fueros and the tithe. Rivadavia also created secular educational institutions, like the 

University of Buenos Aires, and charitable organizations, like the Society of Beneficence (Sociedad de 

Beneficencia). These acts undermined the role of the church in porteño society, while the notion of 

‘national patronage’ (patronato nacional) placed the church under the direction of the new state. This trend 

of subverting the church to the state continued during the rule of conservative caudillo, Juan Manuel de 

Rosas who, although partially reinvigorating the religious institution through a “partnership,” actually 

further subordinated it to his direct rule. After the fall Rosas in 1852, liberals once again attacked the 

institution. This new wave of secularization culminated with the establishment of universal public 

education and civil birth, death and marriage registries in the 1880s. Through the twentieth century, civil 

authorities upheld the subordination of the church to the state. On secularization and the relationship 

between the church and the state see Peter Masten Dunne, “Church and State in Argentina,” Review of 

Politics 7, no. 4 (Oct., 1945): 395-417; See also Mead, “Oligarchs, doctors and nuns,” 27-61. 

 
15 On civilization versus barbarism see footnote 26 in the introduction. 

 



 241 

Once the state had concluded that sodomy was still a punishable act, officials had 

to decide what evidence to accept in such cases. The dearth of witnesses as well as the 

absence of physical evidence was a central concern for the courts with all types of sexual 

offenses. With sodomy, however, the question was even more complex. A perennial 

tension existed between the lack of evidence, and the legal principle that the harsher the 

punishment for a crime, the more the proof required to substantiate it.16 As an act that the 

Siete Partidas punished with death, sodomy should have carried the greatest burden of 

proof. Yet Spanish law actually dictated lower evidentiary requirements for it, making it 

subject to the legal exception of “privileged evidence.” 

Prueba privilegiada was proof that the law accepted in the prosecution of some 

crimes, but excluded from others.17 Generally, in order to substantiate that an illicit act 

had occurred, Spanish law required corroboration between at least three witness 

testimonies, and prohibited co-conspirators from testifying against each other. In the case 

of sodomy, however, there was a general lack of evidence, and especially eyewitnesses. 

As a result, King Philip II ruled in 1592 that the courts could accept either three 

                                                 
16 Arguing against the value of the testimony of a twelve-year-old boy in 1858, the public defender claimed 

that in cases of sodomy, “it is indispensable to have all the more complete proof, the more terrible the 

punishment assigned by the laws.” AHPBA, 187-28 Gomez, Eustaquio por intento de sodomía, 1858.  

 
17 “Prueba Privilegiada,” Escriche, Diccionario razonado, 546. Escriche provided the example of the crime 

of high treason (lesa magestad). The law allowed witnesses, who in other cases were incapable or 

unworthy (indigna) of acting as such, to testify in cases of treason. The Spanish law and jurisprudent 

censured this legal principle for having made “innocence and humanity groan throughout Europe.” The 

juxtaposition of sodomy and high treason illustrates the early-modern conception of the prior as an 

extremely dangerous crime. The secrecy that surrounded it exacerbated the concern of Spanish authorities 

over the threat that it posed to Christendom. It was because of the dearth of evidence that King Philip II had 

decreased the requirements for sodomy in 1592. These special stipulations annulled the Roman principle, 

foundational to Spanish law, that one witness alone did not provide sufficient evidence of guilt (testes unus, 

testes nullus).  
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contradictory testimonies or a fourth witness, even if he were a participant in the crime.18 

These special legal provisions, which made it easier to convict a man of sodomy than 

other illicit acts, meant that those accused of the nefarious sin may not have received fair 

trials.  

Given that the principle of prueba privilegiada established inequitable treatment 

of men accused of different crimes, judges, prosecutors and defenders in nineteenth-

century Buenos Aires unanimously rejected it. They agreed that due to the advance of 

“civilization,” modern codes required more proof that a sodomitic act had occurred than 

had colonial Spanish laws. In 1864, the public defender, citing the Spanish Penal Code of 

1822, claimed that the crime of sodomy had become synonymous with rape and like rape, 

establishing guilt required full proof (prueba plena), not just “inefficient and simple 

presumptions” of guilt.19 A few years later, both the prosecutor and the defender in a case 

of the abuse of a young boy expressed concern that verdicts based on prueba privilegiada 

threatened individual security and resulted in “tyranny in the name of the law.”20 The 

resulting agreement between prosecution and defense demonstrates consensus within the 

judicial community as to the need for new evidentiary rules. 

                                                 
18 For the decree of Philip II see Los códigos españoles concordados y anotados. Leyes de la Nueva 

Recopilación que no han sido comprendidas en la novísima, Tomo 11 (Madrid: Imprenta de la Publicidad, 

1850), 257. Also in the Novísima Recopilación de las leyes de España, tomo V, libro XII.  
 
19 AHPBA, 239-59, Broncin, Domingo y Cristobal Caballar por sodomía, 1864. 

 
20 AHPBA, 286-41, Pineiro, Domingo por conato de sodomía con niño de 3 años, 1869. In this case, Judge 

José Cueto accepted privileged evidence, the word of only two witnesses, to condemn a fifty-two-year old 

cobbler to two years of prison for sodomizing a two and a half year old. Cueto may have accepted special 

evidence because of the public nature of Pineiro’s crime (he was caught in fraganti in the street), or 

because of the fact witnesses testified to having seen him commit various other offenses as well. 
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Just as authorities rejected the weaker provisions governing evidence, they also 

eschewed old penalties for sodomy. Even though the courts had ceased to burn sodomites 

at the stake centuries before, the laws that governed in the mid-nineteenth century 

continued to dictate such punishment. Judges, prosecutors, and defenders alike concurred 

that death was “barbaric” and unsuitable for the level of civilization in Argentina. As 

Judge Angel Carranza commented in 1869, “the advances of civilization have contributed 

to moderate the rigor of punishments.”21 In the spirit of the classical school of 

criminology, officials, therefore, sought to establish a punishment that was in proportion 

to the severity of the crime.22 To find this line between rigor and levity, they relied upon 

the Spanish legal precept of judicial decision (arbitrio judicial), which left penal 

sanctions up to the discretion of the judge.23  

Arbitrio judicial was one of the only tenets from Spanish law that had already 

entered post-colonial law by the 1850s. In 1817, during a brief interlude of centralist 

control following Independence, Juan Martín de Pueyrredon had overseen the passage of 

a series of emergency measures intended to bring order to the region in chaos. The 

“Regulations of 1817” erased the “atrocious and inhumane” punishments from Spanish 

laws, like burning men accused of sodomy, but simultaneously incorporated other legal 

                                                 
21 AHPBA, 284-27 Rico Jacinto y José María Gaublan por sodomía en la Boca, 1869. 

 
22 For more on the “classical school” see chapters one and five. 

 
23 This precept, foundational to the Spanish legal system, came from Roman law. The Siete Partidas (P. 7, 

tit 31, ley 8) reads: “What judges should examine before giving punishments, and why they can increase, 

lessen or remove [punishment].” The article enumerates the variables that judges should consider when 

deciding punishment, which included: social status, age, the time and place the crime occurred, the means 

the perpetrator employed, and the severity of the crime.  
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concepts, like judicial decision. The Regulations gave magistrates the ability to set 

punishments according to their “prudent decision,” based upon the nature and 

circumstances of the crime.24  

For men convicted of sodomy between 1853 and 1877, a punishment mediated by 

arbitrio judicial generally meant two to four years of armed service, hard labor, and/or 

public works. Of the twenty-seven sampled cases of sodomy for these decades, ten 

resulted in a similar sentence.25 This percentage suggests a significant consensus among 

judges regarding appropriate punishment for sodomitic acts. 

Between 1853 and 1878, authorities focused on how to deal with the act of 

sodomy at the intersection of colonial precedent, which punished consensual anal sex, 

and new differentiations between state intervention in the private and public spheres, and 

in sin and crime. While the state continued to prosecute sodomizers, judicial officials 

simultaneously rejected the special legal stipulation of privileged evidence, as well as the 

punishment of death, inherited from Spanish Catholic laws. The adoption of Tejedor’s 

code as interim law would institutionalize many of the trends established in the preceding 

decades, while also creating a new paradigm of sodomy, which caused the courts to 

consider victimized youth for the first time.  

                                                 
24 Law #144, sect. 4, cap. 3, art. 14. Registro Oficial de la República Argentina, que comprende los 

documentos espedidos desde 1810 á 1821 (Buenos Aires, Imprenta Especial de Obras, 1879), 446. 

 
25 See table 14 in appendix. Prior to the completion of the national penitentiary in 1877, it was common for 

men convicted of sexual crimes to fulfill their terms building roads, working on public buildings, or 

fighting in the ongoing battles for sovereignty and power in the Río de la Plata region. The completion of 

the national penitentiary in 1877 and the adoption of Tejedor’s code a year later launched the exercise of 

justice in the province of Buenos Aires into a new era. Changing punishments and the impact of the 

penitentiary are discussed further in chapter five.  
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“VISIBLE AND APPRECIABLE DAMAGE”: A NEW SODOMITIC PARADIGM AND 

AMBIVALENCE ABOUT BOYS, 1878-1886 

 

The adoption of Carlos Tejedor’s proposal in 1878 ended the discussion 

surrounding sodomy and its prosecution, which had preoccupied authorities for the 

previous two decades. By making sodomy a form of rape, Tejedor decriminalized anal 

sex between consenting adults and extended state protection to boys younger than twelve. 

This section first looks at how Tejedor altered the legal paradigm of sodomy. It then 

investigates the impact of those changes on its prosecution in the courts. Instead of 

focusing exclusively on the act of sodomy, judges also began to consider the male 

victims, which they did by using the same paradigms they used to understand and treat 

young females. However, because laws assumed victims were women, and culture and 

society stressed the control of female, not male, sexuality, these standards did not 

translate well into an understanding of boys. The result was official ambivalence 

regarding males as sexual victims. 

Reconceptualizing Sodomy: From Nefarious Sin to Rape 

The main difference between Spanish colonial and new republic legislation was 

that Tejedor continued to punish men accused of sodomy, but only when the act took the 

form of rape (violación). After defining the crime and differentiating its punishment 

according to the moral and social status of the female victim, he added a fifth article, 

almost as an afterthought: “The same punishment of the previous article [on rape] will 

apply respectively to the prisoner [accused] of sodomy.”26 Tejedor’s brief, succinct and 

                                                 
26 Ley 2, tit. 2, art. 5 in Tejedor, Proyecto de código penal, 318-9. 
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yet nebulous clause had three important implications: it decriminalized consensual, non-

reproductive sex; it primarily sought to protect public morality; and it made sodomy a 

crime defined by violence and age.  

 The greatest legal change resulting from the adoption of Tejedor’s plan was the 

decriminalization of anal sex between consenting adults. This signaled a radical departure 

from Spanish law, which had punished consensual sodomy. Following early-nineteenth 

century trends emanating from the Napoleonic tradition in Europe, Tejedor opined that 

consensual sexuality of all kinds was private and therefore exempt from state vigilance. 

The liberalism that emerged from the French Revolution stressed the separation of the 

public and private spheres, and limited the intervention of the state in civil society.27 

Quoting early-nineteenth century French criminologist, Adolphe Chauveau, Tejedor 

censured the state’s intrusion into the private realm: 

It is enough that justice is forced to proclaim [sodomy], and punish it when the 

scandal is made public, or when the freedom of people has been attacked. What 

would be the consequences of similar intervention by public action? Would it not 

be to consecrate the magistrate’s inquisition in the private life of the citizens, to 

subject intimate actions to its investigations, to open, in one word, the sanctuary 

of the home…?28 
 

                                                                                                                                                 
 
27 The importance of the division between public and private space was a central tenet of the classical 

school of criminology. Following the model of the Bavarian penal code of 1813, written by Anselm 

Feuerbach, Tejedor divided his code into two parts: private crimes and public crimes. For more on the 

private/public divide in the Bavarian code see: Hull, Sexuality, State and Civil Society, 333-370. For more 

on the decriminalization of all forms of private and consensual sexuality between adults in early nineteenth 

century laws, see Ben, “Male Sexuality,” 35-36; also the discussion in chapter one. 

 
28 Adolphe Chauveau, Théorie du Code Pénal, 1843, in Tejedor, Proyecto de código penal, 319, my 

emphasis. 

 



 247 

Chauveau’s religiously infused language not only demonstrates the modern distinction 

between sin and crime, but also underlines the private realm’s theoretical freedom from 

the intrusion of public powers. Despite this clear separation of public and private, it also 

hints at a continued cultural repugnance toward the act of sodomy. 

Deeply entrenched notions of the perniciousness of the “nefarious sin” also 

influenced Tejedor’s decriminalization of consensual, non-reproductive sex. Again 

quoting Chauveau, he asked: “What good would come from discovering so many hidden 

blunders (torpezas), so many shameful mysteries? What interest does morality have in 

these infamous revelations? The silence of the law should be approved even if only 

dictated by a feeling for respect for public modesty.”29 Tejedor’s references to ‘hidden 

blunder,’ ‘shameful mystery’ and ‘infamous revelation’ underscore the cultural revulsion 

of sodomy. However, disgust with anal sex was not enough reason to remove it from 

state regulation. Rather, it was for the sake of public modesty that Tejedor relegated the 

act to the legal shadows.  

While the sanctity of the domestic sphere was a central tenet of the new law, 

Tejedor’s real concern was not the right of an individual to privacy, but the protection of 

public morality. In contrast to the Catholic assumption that sodomy directly offended 

God, in the nineteenth century society became its principal victim. As one defender put it, 

sodomy was “a defect (falta) that primarily offended society.”30 In order to maintain a 

guise of modesty and morality, elites and lawmakers believed it was important to keep 

                                                 
29 Ibid., 319. 

 
30 AGN, 2nda entrega, R-3 Roman, Paulino por sodomía, 1873. 
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horrible acts like anal sex hidden. Historian Cristian Berco linked this silencing to larger 

processes of state formation. He suggested that elites and lawmakers, intent on joining 

the ranks of Northern European countries, removed sodomy from the law in order to hide 

what they deemed to be shameful, homosexual behaviors from public view, and to 

project the image of a civilized, heterosexual nation to the world.31 

Ironically, liberals’ quest to refashion Argentina in the image of Europe resulted 

in a more “modern” treatment of sexuality than emerged in the countries they sought to 

emulate. In decriminalizing consensual anal sex, Tejedor copied the Bavarian code of 

1813, which was influenced, in turn, by the Napoleonic code of 1810. The drafter of the 

Bavarian law, Anselm Feuerbach, faced harsh criticism for his treatment of consensual 

sexual actions. When he revised his code in 1824, he recriminalized male homosexuality 

and bestiality.32 

This change initiated a century of harsh repression of same-sex sexuality in 

Germany. A similar trend occurred in Britain in the nineteenth and first half of the 

                                                 
31 Berco, “Silencing the Unmentionable,” 419-441. 

 
32 See Hull, Sexuality, State and Civil Society, 3-4, 336, and 356-59. Hull explains that there were two 

competing ideological visions of the relationship between state and civil society in Germany at the turn of 

the nineteenth century. “Enlightened-absolutist reform law” was more concerned with individual citizens 

and their rights thus providing a stronger guarantor of freedom of sexual expression than did liberals. The 

latter group was primarily concerned with the protection of civil society, and therefore enhanced state 

control over sexuality. On the repression of sodomitic acts and homosexuality in nineteenth-century Europe 

see Jorg Hutter, “The Social Construction of Homosexuals in the Nineteenth Century: The Shift from Sin to 

the Influence of Medicine on Criminalizing Sodomy in Germany,” Journal of Homosexuality 24, no. 3-4 

(2010): 82-88, and Mosse, Nationalism and Sexuality, 27-30. In contrast, various Latin American countries 

joined Argentina in following the early-nineteenth century French tradition of limiting state intervention in 

consensual sexuality. These included Mexico, Brazil, and Columbia. See Ben, “Male Sexuality,” 38. See 

also footnote 43 in chapter 1. 
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twentieth centuries.33 As these European countries condoned state regulation of 

individual private, sexual behavior, Argentine elites released the government from the 

same mandate, justifying it by dictates of liberalism and “civility.” Although the 

government of Argentina would continue to police what elites deemed to be deviant, 

immoral sexuality into the twentieth century, after 1868, consensual anal sex remained 

outside of the realm of criminal law.34 

While Feuerbach’s concern with consensual sexuality linked primarily to the 

protection of private individual rights, Tejedor associated it with need to uphold public 

morality. His emphasis created a new, contradictory paradigm for judging and 

prosecuting sodomitic acts: For the sake of public morality, it was important to keep 

sodomy hidden; however, if it became public knowledge, the state had to prosecute it, for 

the sake of public morality. This ideology had been percolating within the judicial 

community since Tejedor first submitted his plan to Congress on December 30, 1865. On 

January 2 1866, the head of the Department of Justice had ordered its immediate 

reproduction and distribution to all those involved in the criminal justice system.35 The 

result was the wide dissemination, and surprising ubiquity, of these ideas.  

                                                 
33 The Labouchere Amendment of 1885 ensured the continued prohibition of sex between men. Those 

found guilty could be imprisoned for up to two years. See Matt Cook, London and the Culture of 

Homosexuality, 1885-1914 (Cambridge: Cambridge University Press, 2003), 42-5 and Weeks, Sex, Politics 

and Society, 96-108. 

 
34 Pablo Ben studied how police edicts repressed “non-normative behavior” including same-sex sexualities. 

However, he claims this did not begin until after 1930. Ben, “Male Sexuality,” 40-45, 50.  

 
35 Upon the submittal of Tejedor’s draft to Congress on December 30th 1865, the government reproduced 

enough copies to distribute to all senators, congressmen, members of the Supreme Court, national and 

provincial tribunals, lawyers and all other competent individuals. See Tejedor, Proyecto de código penal, 

iv.  



 250 

The relationship between sodomy and morality remained the same, while the role 

of the state in regulating it changed. In one sense, Tejedor merely institutionalized 

understandings that had existed for nearly two decades. In 1857, before he submitted his 

project, Judge Sisto Villegas commented that the law needed to punish sodomy “as far as 

it was possible to repair the damage done and [to deter] the repetition of a crime that 

affects public morality so much.”36  

At the same time, the circulation of Tejedor’s code accelerated the distribution of 

these ideas, and caused a distinct shift in the function of the judiciary. The fiscal voiced 

the majority consensus in 1869 when he asserted that such acts should remain “carefully 

undercover” from a “feeling of respect for modesty.”37 While the judge and prosecutor 

both drew the connection between public morality and sodomy, the prior stressed the 

need for prosecution and punishment, while the latter emphasized keeping sodomy 

hidden. According to the new law, the state could only intervene when men’s choices 

caused “visible and appreciable damage” by offending the public, using violence, or 

victimizing young children. 

 While lawmakers were primarily concerned with public morality, by redefining 

sodomy as a form of rape, they made violence and age the central legal constituents of 

the crime. Tejedor defined rape as obliging a woman to suffer “sexual approximation 

against her will” in three scenarios: using physical violence or threats, when the victim 

                                                 
36 AHPBA, 173-2 Gabriel, Vicente por sodomía con joven, 1857. 

 
37 AHPBA, 284-27 Rico, Jacinto y Jose Maria Gaublan por sodomía en la Boca, 1869. 
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was out of her senses, or when she was younger than twelve.38 By then applying the same 

punishments delineated for men who violated women to those who raped boys, the law 

made female assault and sexuality the compass by which officials judged anal abuse. 

Since the law protected girls under the age of twelve, by extension, it shielded their male 

counterparts as well.39 

Although Tejedor extended state protection to prepubescent male youth, the way 

in which he wrote the law reveals that such defense was unintentional. First, he charged 

that rape obliged a woman to suffer sexual advances against her will, which clearly 

singled out females as the only explicitly defined victims of sexual assault. He further 

emphasized this fact by differentiating punishment according to the status of the female 

victim: whether she was under twelve, an “honest woman,” married, or a prostitute. 

Finally, Tejedor only used feminine pronouns, never mentioning, or even alluding to, 

males. Indeed, he refers only to punishment for the perpetrator of sodomy, without 

acknowledging its potential victims. In his formulation of rape, Tejedor institutionalized 

inherited ideas about illicit sexual behavior, which focused on the bodies and character of 

women. He, therefore, left judges no other choice than to assess male victimization 

through a feminine paradigm. 

 

Tejedor in the Courts: Measuring Males by Female Standards 

                                                 
38 Tít. 2, arts. 1 and 2, Tejedor, Proyecto de código penal, 315-6. 

 
39 Christian Berco also noted that the decriminalization of consensual sodomy legally defined it as an act of 

rape of a child. However, from the perspective of nation building, he posited that it was the side effect of 

elites’ desire to avoid public scandal and personal dishonor. See Berco, “Silencing the Unmentionable.” 
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Because of the inadvertent protection of young boys, in the late 1870s judicial 

authorities began to use a female compass to navigate sodomy cases. They employed 

both legal definitions that assumed victims were women, and the ideals by which they 

judged the sexuality of girls, to deal with male youth. The prosecution of Pascual Basili, 

who assaulted thirteen-year-old German Castro in 1877, demonstrates two important 

implications that resulted from applying feminine standards to males. First, it resulted in 

the legal protection of pubescent boys between 1878 and the 1890s, and second, it 

exposed a marked ambivalence among elites as to the characteristics and nature of young 

males.  

Questions of how to deal with pubescent youth emerged in February 1877, when 

German became an apprentice bricklayer for Basili, his neighbor at the tenement where 

they both lived. Soon after his instruction began, Basili asked the youth’s mother, 

Trinidad Gonzalez, to let German stay in his room so they could rise early for work. 

Trinidad consented. On the first night the German slept with Basili, however, the man 

purportedly raped him and left him afflicted with a venereal disease. After the routine 

medical exam confirmed German had an illness, and Basili’s roommate provided 

damning testimony against him, the judge condemned the thirty-seven-year-old Italian to 

two years in prison.  

Basili appealed his sentence. On review, the Superior Tribunal increased his 

prison term from two to three years. The justices of the court based their decision on 

article 254 of Tejedor’s code, recently adopted by congress. Article 254 laid out the 
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punishment for men who raped honest women (mujer honrada) – sentencing them three 

years of prison.40 By citing this stipulation, the magistrates punished the rapist of a 

thirteen-year-old boy in the same way they would a man who attacked a woman of good 

repute. Doing so equated the two types of victims.  

This juxtaposition has several explanations. In one sense, the verdict falls within 

the Spanish legal tradition of seeking direction through juridical precedent, or 

jurisprudence.41 In another, it reflects a lack of legal antecedent from which to draw, a 

dearth that forced authorities to understand the assault of males through the lens of 

female rape. Given the desire among officials to hide the presence of pederastic practices 

in Buenos Aires, using feminine standards to deal with victimized boys may have abetted 

the concealment of such behaviors in the city.  

However, it is more likely that authorities used the female compass because they 

did not know what to make of the young victimized males they encountered. Official 

ambivalence as to how to conceptualize the nature, and the social and legal position, of 

male youth in the last quarter of the nineteenth century emerges in the lack of the 

“language of innocence” in trials involving prepubescent boys. It is also manifests in the 

                                                 
40 Law #1140. See Ketzelman and de Souza, comps., Colección completa de leyes, 416-457. When the 

province adopted Tejedor’s proposal in 1877, it kept the basic form of two books, but changed the 

numbering of articles. Book 2, title 3 reads: “Of the crimes against honesty.” Chapter 2 gave the same 

definition of rape: “The punishment for rape will be three years of prison if the victim is an honest women. 

It will be six years of presidio or penitentiary if the victim is younger than twelve and, and it can increase to 

eight if a serious alteration in her health results from the sexual contact.”  

 
41 Historians debate the importance of jurisprudence in Latin American law. See Mirow, Latin American 

Law, 51-3. Although Mirow noted that jurisprudence was not an important source in private law during the 

colonial period, in nineteenth-century Buenos Aires, given the dearth of new laws, judges drew upon the 

sixteenth-century Italian jurist Prospero Farinacci (Praxis y Theorica Criminalis) and Spanish jurist 

Antonio Gómez (Variarum Resolutionum). 
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marked lack of discussion about the harm rape caused boys, and the use of the term 

estupro (deflowering) to describe anal penetration. These dynamics illustrate how the 

paradigm of female sexuality and victimization did not translate well onto males who 

suffered from sexual assault. 

The absence of the “language of innocence” in trials involving prepubescent boys 

suggests authorities did not consider them innocent before the turn of the century. The 

cultural connotation between innocence and female virginal purity, explored in chapter 3, 

explains this scarcity until the 1890s. In the nineteenth century, authorities liberally used 

the adjective to describe the virginal state of pre-pubescent girls. Until the meaning of 

“innocence” began to change from virginal to youthful (a transformation explored in 

chapters two and three), the lack of cultural capital placed on male virginity meant young 

boys usually were not considered innocent in the same way.  

The one case in which a judge replicated the language of innocence that a father 

used underscores its otherwise stark absence. In 1873, Adolfo Arriola reported the 

“seduction” and sodomy of his eight-year-old son, Ramon, to the police. He claimed that 

his son was telling the truth about his abuse because his “tender age” (tierna edad) gave 

him “the frank voice of innocence.”42 In his verdict, the judge replicated this language, 

sentencing the accused to three years of prison because his actions constituted “moral 

violence” on a boy of “such a tender age.” The use of the adjective “innocent” to describe 

                                                 
42 AGN, 2nda entrega, R-3 Roman, Paulino por sodomía, 1873.  

A father in 1884 also used this language, claiming that a man had abused the “age and innocence” of his 

son. In this case, the authorities did not replicate his language of innocence. See AGN, 2nda entrega D-16, 

Dasso Antonio acusado de tentativa de sodomía en la persona de Mansuelto Botta, 1884. 
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prepubescent boys may reflect an association between them and young girls because of 

their age. However, that this was the singular instance in which a representative of the 

state employed such language prior to the turn of the twentieth century belies the 

limitations of this juxtaposition.  If not innocent, what were boys? 

The lack of consideration over the damage and pain that anal rape could cause the 

young may reflect uncertainty among authorities as to a clear answer. The physical 

devastation wrought by rape was one of the primary considerations when the victims of 

assault were pre-pubescent girls. As chapter two explores in detail, lawyers and judges 

drew from legal medicine in their expressions of concern over the destruction that a full-

sized adult penis could cause the narrow vaginal canal of girls younger than twelve. 

There was no parallel discussion surrounding males. In only one case did the prosecutor 

bring up the issue of physical harm, and it was to question the truthfulness of a rape 

charge leveled against a police commissioner.  

The issue arose after Italian immigrant, Roque Dimare, claimed an officer of the 

law had sodomized his ten-year-old son, Luis, in 1882.43 The prosecutor questioned the 

veracity of the father’s claim because the boy showed no signs of physical damage. 

Given expert agreement that anal sex was more painful than vaginal, and given the young 

age of the boy, the fiscal claimed that anal penetration would have produced such intense 

pain that the youth could not have helped but scream or moan. The dearth of such 

evidence cast doubt upon the truth of his accusation. While the fiscal acknowledged 

                                                 
43 AGN, 2nda entrega, D-12 Dimare, Don Roque denunciando un delito de sodomía ejercido en su hijo 

Luis Dimare, 1882. 
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consensus among authorities on the physical harm anal penetration could potentially 

cause, such consideration did not manifest during sodomy trials in the way it did when 

victims were female. The absence of such discussion suggests a cultural ambivalence 

about what young boys were. 

The use of the term “estupro” to refer to sodomitic rape further highlights the 

legal and cultural liminality of victimized male youth. At the foundation of this 

marginality lay the traditional emphasis on female virginity. While judicial authorities 

most often called anal rape an “act of sodomy” or an “act of pederasty,” they also 

employed the term estupro well into the 1880s. This is puzzling given the link in Spanish 

social and legal culture between estupro and female virginity, discussed in chapter two.  

After all, the action of deflowering connoted an alteration in a woman’s virginal 

status through sexual intercourse, and officials never expressed concern over the virginity 

of boys. So why did they employ the noun estupro? Although there are several possible 

explanations, the most likely is that the use of the word may have reflected a perceived 

change to the youthful condition or physical wellbeing of boys wrought by sexual 

contact.44  

                                                 
44 There are other possible explanations for the use of estupro to describe anal attacks. The first is a 

broader, more inclusive definition of the crime. In Latin, “stuprum” generically meant “illicit sexual 

activity,” regardless of the sex of the receiver/victim, and Jonathan Walters identified “stuprum cum 

masculo,” as “pederasty” in the second-century B.C. roman text, the lex Scatinia (See Walters, “Invading 

the Roman Body: Manliness and Impenetrability in Roman Thought,” in Roman Sexualities, eds. Marilyn 

Skinner and Judith Hallett (Princeton: Princeton University Press, 1997), 34). However, given the strong 

association between virginity and estupro in Catholic Spain after the fifteenth century, it is not likely that 

nineteenth-century authorities used this more general meaning. Another explanation lies in the ambiguity of 

the word “estupro” itself. Depending upon context, estupro meant either deflowering or merely 

“seduction.” Underlying the idea of seduction was the cultural notion that a virginal woman naturally 

sought to guard her virginity and so a man had to trick her into bed, often with the promise of marriage. 

However, in the colonial period people used “seduction” much more broadly. For instance, in a case from 
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Authorities’ use of the term estupro, their failure to discuss the innocence of 

prepuebescents, and the lack of concern over the physical harm rape caused them reflects 

the cultural preoccupation with female, not male, sexuality. Chapters two and three 

explored how, in a society in which women’s honor was linked to their chastity, men 

sought to monitor and control female sexuality. As a result, during most of the nineteenth 

century, elite men viewed lower-class girls as young as eight or nine as potentially sexual 

beings, and held them to the same standards of femininity and correct social behavior as 

grown women.  

At the same time, society gave men free sexual license, and assumed they would 

exercise it as the dominant, penetrating actors in sex.45 These gendered prerogatives 

meant that in the social imaginary, there was no space in a sexual context for young 

males as victims. They were too young to be virile men yet, but they were male, and so 

not held to standards of adult sexuality like girls. Young boys, then, existed in a sort of 

social and cultural “inbetweenness.”46 

                                                                                                                                                 
seventeenth-century Peru, an African male slave reported to the police that his master had tried to “seduce” 

him (See chapter 9 in Colonial Lives, eds. Richard Boyer and Geoffrey Spurling). This use of “seduction” 

also appears in several sodomy cases from the late-nineteenth century, indicating that the use of estupro 

may be a tie over from the widespread employment of the word “seduction” to refer to any attempt to lure 

someone into a sexual encounter. However, when nineteenth-century authorities talked about deception or 

trickery, they used the word engaño, not estupro. Additionally, the way they used the term estupro referred 

not to an act of seduction but to an act of penetration. For instance, an examining doctor reported in 1857 

that he suspected a thirteen-year-old boy had been victim of an estupro, because the perpetrator had 

“introduced a foreign body into his rectum” (See AHPBA, 173-2 Gabriel, Vicente por sodomía con joven, 

1857). The use of estupro, whatever its explanation, is puzzling, given the connotation between it and 

female virginity. 

 
45 For a discussion of how these ideas of male and female sexuality manifested among the immigrant 

populations see Ben, “Male Sexuality,” 91-109. 

 
46 Historian Jonathan Walters’ description of the place of freeborn male youth in Republican Rome 

provides one way to understand the liminal social position that boys occupied. In the second-century 
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The adoption of Tejedor’s code marked a pivotal moment in the codification of 

law and prosecution of sodomy. As he sought to protect public morality through the 

decriminalization, and therefore silencing, of consensual anal sex, Tejedor unwittingly 

extended state protection to boys under the age of twelve. The way in which he wrote the 

articles on rape and deflowering forced the courts to deal with male victims using girls as 

a cultural and legal compass. While authorities tended to see victimized male youth more 

by their age than their sex, there was a general ambivalence about their nature. In the late 

1880s, however, the previous silence would erupt in a cacophony of voices attempting to 

understand male youth in order to combat juvenile delinquency.  

 

 “INNOCENT BOYS” AND “PASSIVE PEDERASTS”: THE PROTECTION OF PRE-

PUBESCENT, AND EXPOSURE OF PUBESCENT YOUTH, 1890S-1912 

 

In the late 1880s, elites began to observe, classify, and attempt to control lower-

class males. As a result, they articulated ideas of youth as a special phase of life defined 

by mental development. In the courts, judges and lawyers simultaneously began to 

measure male victims by their level of intellectual maturation rather than social gender 

norms. The result was the formulation of two distinct phases of life: “childhood” 

characterized by mental immaturity and the inability to consent, and “adolescence” 

                                                                                                                                                 
Roman Republic, sexual penetration was linked more closely to social status and position than to gender. 

Adult male citizens had sexual patentia, and vir, or complete manhood, and as such could not be 

penetrated, while all other men could. The freeborn male who would one day become a citizen but was not 

yet one, existed in a marginal, ambivalent state. His age defined him as not yet fully adult, and therefore a 

potential object of sexual desire, while he would grow into citizenship and so to be penetrated would 

disrupt his normal progression, “tainting him with unmanliness.” Based upon their age, then, free-born 

males could and were naturally penetrable, but based upon their social position, they should not be. See 

Walters, “Invading the Roman Body,” 31-2. 
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designated as a time of upheaval and constant change. These new, psychologically 

focused articulations of youth emerged at the nexus of cultural ideologies of age, sex, 

violence and consent, standards of appropriate behavior, and morality.  

This subsection first looks at the emergence of gender-neutral childhood and the 

extension of state protection of boys (as well as girls) younger than twelve. It then 

examines how judges treated victimized teenagers. In the prosecution of sodomy, 

traditional notions of consent and violence combined with new ideas of “adolescence,” a 

growing need to preserve the social order, and elite concern about “sexual inverts” (men 

whose masculinity was supposedly askew because they preferred to be submissive 

partners in sex). The ways in which these ideologies coalesced in the courtroom served to 

reverse the earlier trend of protecting victimized adolescents, instead withdrawing state 

protection from them.  

Gender-Neutral Childhood  

 

At the turn of the century, two trends merged, almost coincidentally, to include 

young boys in the category of innocent childhood. First, elites began to articulate a new 

conception of youth defined by mental development, which redefined “innocence” by age 

rather than virginity. This conceptualization made childhood a neutered rather than 

gendered conceptualization in the juridical sphere. Second, the passage of the penal 

reform law in 1903 removed the scale of punishments for rape based on female moral 

character, and explicitly included boys as potential rape victims. In contrast to legislation 

enacted in other parts of the West at the end of the nineteenth century, the Argentine 
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penal code made twelve the age of consent for girls as well as boys.47 Both the 

redefinition of innocence and the new legal definition of rape incorporated males younger 

than twelve more fully into the category of childhood and, therefore, deserving of legal 

and judicial protection.  

In the late 1880s, legal scholars began to expound a vision of childhood based 

upon intellectual development. They divided pre-pubescent youth into two groups: those 

younger than seven and those between the ages of seven and twelve. According to 

various graduates of the University of Buenos Aires, School of Law, until seven children 

generally lacked consciousness, although that age differed according to climate, race and 

geography. Between seven and twelve, children became aware of their surroundings but 

were unable to reason. Ruled by their passions, they were weak and impressionable. For 

legal scholars concerned with juvenile delinquency, these features meant the young were 

susceptible to negative environmental influences.48  

                                                 
47 Literature on age of consent legislation in the British Empire and the US emphasizes the gendered nature 

of the efforts of social reformers. They focused exclusively on the age of consent for females, assuming an 

innate sexuality in males. For the British Empire see: Levine, “Sovereignty and Sexuality”; Charles 

Heimsath, “The Origin and Enactment of the Indian Age of Consent Bill, 1891,” Journal of Asian Studies 

21, no. 4 (Aug., 1962): 491-504; Meera Kosambi, “Girl-Brides and Socio-Legal Change: Age of Consent 

Bill (1891) Controversy,” Economic and Political Weekly, 26, no. 31/32 (Aug., 3-10, 1991): 1857-1868; 

and Sarkar, “A Prehistory of Rights” and “Rhetoric against Age of Consent.” For the US see Stephen 

Robertson, “Age of Consent Law and the Making of Modern Childhood in New York City, 1886-1921,” 

Journal of Social History 35, no. 4 (Summer, 2002): 781-798. In Canada, boys were not included in age of 

consent legislation until the 1980s. See Janine Benedet, “The Age of Innocence: A Cautious Defense of 

Raising the Age of Consent in Canadian Sexual Assault Law,” New Criminal Review: An International and 

Interdisciplinary Journal 13, no. 4 (Fall, 2010): 665-687. 

 
48 Although this time period coincides with the newly emerging field of psychology in Europe, where 

experts were considering questions of child development and mental disorders, in Argentina, psychology as 

a specialization would not appear until later in the twentieth century. Rather, at the turn of the century, 

lawyers, criminologists, doctors, hygienists and other elites, informed by positivism and the advances of 

psychology in Europe, were at the forefront of asking and answering these questions. Between 1880 and 

1914, the main priority of the elite was to understand and deal with the political and economic impact of a 
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The primary characteristic elites assigned to children aged seven to twelve was 

their lack of reason. Pedro Melendez, a graduate of the law school, asserted that children 

possessed only a rudimentary understanding of good and bad and lacked the intellectual 

capacity to apply these ideas to their actions in a given moment. They, therefore, acted 

not from rationalization and reflection, but from impulse, influenced primarily by their 

senses.49 This was due in part to what another graduate, Amadeo Gras, called the 

“equally delicate nervous system[s]” of boys and girls, which made them susceptible to 

the “passions” of jealousy, envy, vanity, cruelty and anger. These scholars attributed such 

characteristics to children aged seven to twelve, irrespective of their sex.50 

Furthermore, boys and girls in infancy were easily influenced and prone to 

imitation. In his 1901 thesis on juvenile delinquency, Manuel de Sautu Riestra warned: 

                                                                                                                                                 
massive immigration. Clinical criminology, influenced by psychology, was crucial to differentiating the 

healthy and normal from the pathological, and the state created institutions of assistance, orphanages, and 

jails in their attempts to control the new urban masses. Education also served as a way to create a national 

identity in order to guarantee social cohesion and political stability. The only developments in the field of 

psychology were the creation in 1902 of the first “Labs of Experimental Psychology” as well as the 

implementation of two psychology classes at the University of Buenos Aires. That same year, positivist 

criminologists started the journal, Archivos de Criminología, Psiquiatría y Medicina Legal. However the 

focus was on legal medicine and criminology. The first steps towards professionalizing psychology would 

not occur until the 1920s. See Lucía Rossi, Florencia Ibarra, and Claudia Ferro, “History de la Psicología 

en la Argentina,” Revista de la Historia de la Psicología en Argentina, No. 2, Psicología en Argentina: 

Indicios, Antecedentes y Modalidades de la Formación Sistemática, Presencia en la Profesionalización 

Universitaria (2009): 52-69. 

 
49 Pedro Melendez, Breve estudio, 29. 

 
50 Amadeo Gras, La criminalidad en los niños (Buenos Aires: Almagro, 1896), 32. Gras was insistent that 

differences did not exist between the sexes in these early stages of infancy: “the child, male as much as 

female, has an equally delicate nervous system (in early infancy), is equally susceptible and prone to 

become irritated, for which it is not possible to establish any distinction between the two sexes.” It was, 

precisely, this lack of differentiation that created a neuter childhood. Legal scholars did differentiate 

between boys and girls in some regards, such as the type of education they should receive, how the arrival 

of puberty affected, and how criminality manifested in, each sex. For this discussion see footnote 75 in 

chapter 5. 
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“The tendency in the child is emulation and to imitate what he sees” and as a result, “the 

physiological and psychological conditions of the child are always predisposed to a 

dangerous suggestion.”51 Children’s vulnerability, then, could lead them into criminal 

behavior. Amadeo Gras made this cause and effect relationship explicitly clear: “given 

children’s ease of adaptation, it is absurd to deny that the criminal environment will not 

imprint a tendency towards crime.”52 The young mimicked their surroundings, which, 

when vice ridden, as elites perceived many lower-class homes to be, would almost 

invariably lead to delinquency.  

These ideas of child growth, mental development, and delinquency came from 

Europe. Legal scholars referred often to French experts who advised on the 

impressionability of the young, the pathologies of puberty, how to determine ages in the 

courtroom, and the contours of criminal responsibility. Argentine elites also looked at 

foreign laws and government programs designed to combat social problems.53 Italian 

criminologist, Cesare Lombroso, was especially influential in the budding positivist 

criminology of the turn of the century. Argentines largely rejected Lombroso’s theory of 

atavism and innate degeneracy opting, rather, for environmental explanations of criminal 

behavior. However, his studies affected Argentine elites’ interpretation of the causes of 

                                                 
51 Manuel de Sautu Riestra, Minoridad delincuente (Buenos Aires: Imprenta Nacional, 1901), 64-5. 

 
52 Gras, La criminalidad, 25-6.  

 
53 For example (among many others): Jean Noel Hallé (French physician), Louis Jean Marie Daubenton 

(French naturalist) on determining age; Henri Legrand du Saulle (French psychiatrist) on vagrancy and 

vice; Aimé Martin (French Writer) and Henri Joly (Sociologist) on crime and vagrancy; and Pellegrino 

Rossi (Italian jurist) on criminal responsibility.  
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juvenile criminality and the need for education to combat it.54 The influence of these 

European sources contributed to the Argentine understanding and articulation of 

childhood as a distinct phase in life. 

At the same time that legal scholars began to describe children according to their 

mental development, the penal code changed to include and protect boys precisely 

because of their inability to reason. The 1903 reform law removed the ambiguities 

surrounding rape and extended greater legal protection to the very young. It did so in two 

ways. First, the law defined rape gender-neutrally as “sex outside of marriage, with a 

person of one or the other sex” when the victim was younger than twelve, unable to resist 

for any reason, and/or when the act was violent.55 Second, the law also removed all 

mention of the moral character of the female victims, instead predicating punishments for 

rape exclusively on violence and age. Both of these changes anticipated that boys could 

also be victims of sexual assault.  

Criminal tribunals followed the legal trend towards defining a neuter childhood 

and defending pre-pubescent boys, as well as girls, as innocents. The case of the 

molestation of four-year-old Felix in 1909 illustrates the connections between mental 

innocence, young age, and gender neutrality.56 One Sunday afternoon in mid-November, 

                                                 
54 Positivist criminology, Lombroso, and his influence in Argentina are discussed in detail in chapter 5. 

 
55 L. I, sec. 1, tit. 3, cap. 2, art. 127, Código Penal de la República Argentina (1913), 10-11, emphasis 

mine. 

 
56 AGN, 2nda entrega, C-177 Carena, Enrique por acusación de violación del menor Felix Correa, 1909. 

Discussion also revolved around the innocence of a six-year-old victim in 1905. See AGN, 2nda entrega, P-

131 Panelo, Pedro por violación al menor, Cleodoreo Mercado, 1905. 
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1909, fourteen-year-old Enrique Carena took his young neighbor, Felix, with him to his 

work cleaning cars. When giving his testimony in court, Carena described how, after 

arriving, he took down the young boy’s pants, put him on the floor, wet his own penis 

with saliva, and tried to penetrate him anally. Carena claimed he only attempted one time, 

however, because Felix started to cry. While Enrique Carena’s confession ensured a 

conviction, the case also went to the Court of Appeals over what crime exactly the youth 

had committed, and what would be an acceptable punishment for it.  

In a controversy that mirrored contemporary cases involving young girls, the 

judges of the appellate court hotly debated whether Carena’s crime was ‘attempted rape’ 

or ‘dishonest abuse.’ As explained in chapter three, the 1903 Reform Law had finally 

differentiated between penetrative and non-penetrative sexual contact by including an 

article on dishonest abuse (ultraje al pudor). Because the stipulations on rape required 

penetration, or full consummation of the act, calling Carena’s crime, which only involved 

rubbing, an ‘attempted rape’ would absolve him of guilt and charge. If, however, his 

crime were an ‘attack on modesty,’ which the law punished whether consummated or not, 

he faced a potential prison sentence.  

Judge Daniel Frías argued for the more serious charge on the grounds that the 

point of the new stipulation was to protect the innocence of prepubescent girls and boys. 

He claimed that the punishments for “dishonest abuse” were created “in the guarantee of 

infancy”:  

the law considered that before [twelve], minors do not have sufficient discerning 

to give serious and free consent in their actions…for this it has been disposed that 

before this age there is always a legal presumption of moral violence in all acts 
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committed against a minor, whose purity can be pawned, his body abused 

(mancillar), his spirit depraved or his moral feelings and good customs 

corrupted.  
 

The magistrates voted three to two in favor of Frías’s opinion, concluding that the law 

should protect the innocence of infancy from any and all sexual contact, regardless of the 

sex of the victim. Those in opposition based their argumentation on the lack of 

penetration in the current case, rather than a qualm with the mission of the law to protect 

young children.  

The assessment of Judge Frías and the final verdict in this case reveal the 

consensus among officials that before twelve both sexes lacked the intellectual 

discernment to be able to consent to intercourse. This made any and all sexual action with 

them morally violent. The unification of these disparate ideas created a new category of 

childhood, which resulted in the protection of prepubescents, regardless of their sex or 

social status.57 

Lower-class parents shared the opinion of officials that sexual encounters with 

young boys were harmful. However, most often mothers and fathers only discovered the 

abuse of their children because of physical, rather than moral, damage. They often 

reported to the police after noticing that their son could not walk, if he complained of 

                                                 
57 Although the argumentation of authorities centered on mental development, it may be that they had also 

come to see the very young as asexual. After all, if elites believed that children could not reason and 

consent to sex, it logically follows that they did not have their own, active sexuality. Given the influence 

Richard von Krafft-Ebing in turn-of-the-century Buenos Aires, his views on childhood sexuality may have 

influenced elite conceptions. Krafft-Ebing equated the innocence of youth to “sexual neutrality.” He 

claimed that until the sexual organs developed in puberty, “the sexual instinct and desire, save for indistinct 

feelings and impulses, remain[ed] latent.” This made not only childhood, but also children “neuter gender,” 

without pronounced male or female characteristics. See Richard von Krafft-Ebing, Psichopathia Sexualis, 

186. 
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pain in his legs, or if he had contracted a venereal disease. In an extreme case in 1892, 

nine-year-old José Fogliano had been sick for a month when his father finally questioned 

him about the source of his illness, took him to the hospital, and reported his rape to the 

police.58 In most cases, parents discovered the victimization of their child sooner and 

went almost immediately to the authorities. 

While illness generally signaled to mothers and fathers that something bad had 

happened to their sons, young boys voiced this understanding through expressions of 

shame and fear. For example, thirteen-year-old German Castro told the court that after his 

neighbor, Pascual Basili, raped him and left him infected with syphilis in 1877, he did not 

immediately inform his mother because he was embarrassed about what had happened. It 

was not until his infection become unbearable that he finally confessed.59 Ten-year-old 

Alejandro Manzante similarly claimed he did not tell his parents that Juan Pedriel had 

sodomized him in 1875 because he was ashamed and afraid of getting in trouble.60  

Indeed, expressions of fear often accompanied those of shame and 

embarrassment. Like ten-year-old Alejandro Manzante, nine-year-old José Fogliano did 

not immediately tell his father that the son of his employer had raped him because he 

                                                 
58 AGN, 2nda entrega, B-52 Beovide, Eduardo acusado de sodomía al menor José Fogliano, 1892. 

 
59 AGN, 2nda entrega, B-10 Basili, Pascual por sodomía en la persona del menor Castro, 1877. 

 
60 AGN, 2nda entrega, P-9 Pedriel, Juan por sodomía, 1875. 
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feared he would get in trouble.61 Both humiliation and dread indicate that the young male 

victims of sexual assault knew that what had happened to them was bad. The 

denunciations of parents and the testimonies of victims reflect the widely shared belief by 

the turn of the twentieth century that the sexual assault of young boys was immoral and 

harmful. 

In the last decade of the nineteenth century, officials began to articulate a concept 

of childhood as a discrete phase of life – a time of mental immaturity, emotionality, and 

impressionability. Due to these characteristics, children required special care, as law 

school graduate, Manuel de Sautu Riestra, instructed: “from six to twelve years is a time 

that demands more precaution, because the impressions that are received in that age are 

those that leave the greatest imprint on our souls and the most profound engravings on 

our memories.”62 Because of their innocence, officials increasingly asserted the 

prerogative of the state to protect pre-pubescent boys from any form of sexual contact. 

The same concern with juvenile delinquency that led to the definition of childhood also 

produced a clear articulation of “adolescence.” 

Turbulent Adolescence, “Scientific” Heterosexuality, and Proper Masculinity  

As legal scholars began to define boys younger than twelve as impressionable and 

mentally innocent, so also they started to ascribe attributes of instability and upheaval to 

pubescent males. They employed the term “adolescence” to refer to the time of life 

                                                 
61 AGN, 2nda entrega, B-52 Beovide, Eduardo acusado de sodomía al menor Jose Fogliano, 1892. One 

boy reported in 1863 that he could not avoid his twenty-year-old attacker because of his young age (pocos 

años). See AHPBA, 231-7 Contra Manuel Mainero por sodomía, 1863. 

 
62 Sautu Riestra, Minoridad delincuente, 73. 
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initiated by the onset of puberty – a time period when boys were no longer children, but 

not yet men. Experts and officials attributed a state of “in-betweenness” to adolescent 

boys. This state was characterized by extreme emotional turbulence, as well as the mental 

maturation that gave them the ability to reason.  

In the 1880s, legal scholars began to conceptualize adolescence as a time of 

transition and constant becoming. Amadeo Gras suggested that in puberty, “the little girl 

becomes a woman and the boy a man” (la niña se hace mujer y el niño hombre). Yet the 

evolution was not so seamless. The pubescent boy, he asserted, “seem[ed] like a 

dangerous man with the naivety (ingenuidades) of the child, fickle, timid and audacious 

at the same time, frank and false in one word, with the instincts of primitive man, rich in 

imagination and lacking in reflection.”63 This bi-polar characterization perfectly 

encapsulates the transitory nature of adolescence, when boys were stuck, however 

temporarily, between childhood and adulthood. This phase of life worried elites because 

it was unpredictable and volatile. 

Authorities believed the onset of puberty dissolved childhood innocence into a 

state of turbulent, emotional upheaval. Leading positivist hygienist, José Ingenieros, 

described the sentimental perturbations of adolescence in the following way: 

In the adolescent of both sexes there is generally a nebulous, vague and 

disturbing restlessness, whose cause is inexplicable and whose purpose, unclear. 

It provokes indecisive, affective states, indefinite confusion (turbaciones), a 

fertile state of anxiety and emotion. It dominates the psychology of youth, putting 

a certain melancholy in their spirits inclined towards fantasy; [they] seem 

saddened by childhood lost. [They] lose the notion of what is real, [they] 

germinate romanticism, [and] seek solitude and shadow. Nights become longer 

                                                 
63 Gras, La criminalidad, 18. 
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due to the exalted and sleepless imagination, and unseen oscillations of humor, 

taste and character occur.64  
 

Psychological disorder accompanied emotional upheaval to make adolescents fickle and 

unpredictable. Although physical growth was also part of this process, in contrast to 

authorities’ fixation on the maturation of the female body during puberty (discussed in 

chapter 2), they focused primarily on the intellectual growth of boys. They assumed that 

in puberty males began to understand the effects of their actions and were, therefore, 

responsible for them.  

Just like their female counterparts, the newly acquired intellectual development of 

male adolescents dictated whether or not they could consent to sex. As a result, they 

carried the same heavy burden of proof placed on pubescent girls: they had to convince 

the court that their rape had been violent rather than consensual. Perhaps paradoxically, 

the biases against poor male teenagers could be even greater than against females, as the 

law did not protect them through estupro, and their role as passive participants in sex 

transgressed acceptable norms of masculinity.  

Although turn-of-the-century positivists did not explicitly discuss the sexuality of 

male youth, cultural standards of masculinity affected the way in which judicial elites 

                                                 
64 Jose Ingenieros, “Patología de las funciones psicosexuales – nueva classificación genética,” Archivos de 

Psiquiatría y Criminología 9 (1910): 8. Ingenieros and his contemporaries had begun to use the term 

“adolescent” with regularity at the turn of the century. However, they only employed the term when 

referring to male youth. They did not use it for girls, even though, as chapter two explains, they has begun 

to set the years thirteen and fourteen aside for special treatment. This gendered application was due, in part, 

to the concern among elite liberals with loitering boys in the street. Because they viewed “juvenile 

delinquency” as a male, not female, phenomenon, they did not discuss girls very much. For a discussion of 

what they did say, see footnote 75 in chapter 5. 
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understood pederasty and treated pubescent victims.65 The contours of proper masculinity 

emerge from the writing of criminologists and psychologists like Francisco de Veyga. 

These positivists expressed what they believed to be a scientific justification for 

heterosexuality, grounded in the biological drive to procreate the human species.66 

Between 1902 and 1908, de Veyga interviewed men in police lock-up who he identified 

as “sexual inverts,” those whose natural masculinity was askew because they preferred to 

be passive in sex. His descriptions of their behaviors and sexual preferences, published in 

the Archivos de Psiquiatría y Criminología, reveal the contours of “natural” turn-of-the-

century masculinity, the degenerative nature of inverts, and the binary schema of male 

and female sexuality.67  

                                                 
65 In the last decade, historians have begun to illuminate the male experience and to historicize masculinity 

as a social and cultural construct. Two important recent compilations include: Matthew Gutmann, ed., 

Changing Men and Masculinities in Latin America (Durham: Duke University Press, 2003); and Víctor 

Macías-González and Anne Rubenstein, eds., Masculinity and Sexuality in Modern Mexico (Albuquerque: 

University of New Mexico Press, 2012). Also the dissertation of Pablo Ben, “Male Sexuality.” 

 
66 The Positivist theory of natural, biological heterosexuality was merely the thirteenth-century belief that 

man, in his creative partnership with God, needed to spread his seed to procreate humanity, in a new 

disguise. Anal sex was still “unnatural,” only positivists replaced God with science, providing new, 

“scientific” explanation for what was natural. For more on Positivist ideas of heterosexual normativity see 

Nesvig, “The Complicated Terrain,” 715; Weeks, Sex, Politics and Society; and Mosse, Nationalism and 

Sexuality. For theory on how this process of constructing knowledge works, see Hutter, “The Social 

Construction of Homosexuals.” 

 
67 In the course of his interviews, Francisco de Veyga uncovered a whole underworld of “inverts,” 

partying, loving and even marrying in turn-of-the-century Buenos Aires. His publications have been a 

treasure trove for historians seeking to recover a homosexual past. See Daniel Bao, “Invertidos Sexuales, 

Tortilleras and Maricas Machos: The Construction of Homosexuality in Buenos Aires, Argentina, 1900-

1950,” in Journal of Homosexuality 24, no. 3-4 (1993): 183-220. Jorge Salessi has also used de Veyga’s 

writings to explore how inverted sexuality at the turn of the century served as a rhetorical tool through 

which elites expressed their concerns over the moral and social repercussions of modernity. See: Salessi, 

“The Argentine Dissemination of Homosexuality,” in¿Entiendes? Queer Readings, Hispanic Writing, eds. 

Emilie Bergmann and Paul Julian Smith (Durham: Duke University Press, 1995), 49-91; and Salessi, 

Médicos, maleantes y maricas: hygiene, criminología, y homosexualidad en la construcción de la Nación 

Argentina; Buenos Aires, 1871-1914 (Rosario: Beatriz Viterbo, 1995). These works are part of a larger 

historiography of homosexuality in Latin America. For an overview see Martin Nesvig, “The Complicated 
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According to de Veyga, men were active, sexual conquerors who had an instinct 

to play the penetrative role in sex. At puberty, he asserted, adolescent males gained a 

“natural sexual power” (potencia sexual nativa), and a desire to have sex with women.68 

The penetrative nature of male sexuality meant that men could also be active partners in 

sex with other men without endangering their masculinity.  

De Veyga’s description of “sodomites” clearly illustrates this double standard. He 

defined “sodomites” as men who “look[ed] to satisfy their virile impulses on an 

individual of their sex.”69 Although he referred to such men as a “special class of 

people,” he did not stigmatize them because they still performed the active role in sex. 

                                                                                                                                                 
Terrain of Latin American Homosexuality,” Hispanic American Historical Review 81, no. 3-4 (2001): 689-

729; Pete Sigal, ed., Infamous Desire: Male Homosexuality in Colonial Latin America (Chicago: 

University of Chicago Press, 2003); Luiz Mott, “Relaçoes raciais entre homossexuais no Brasil colonial,” 

Revista de Antropología 35 (1992): 169-89; James Green, Beyond Carnival: Homosexuality in Twentieth-

Century Brazil (Chicago: Chicago University Press, 1999); and Ian Lumsden, Homosexuality, Society and 

the State in Mexico (Toronto: Canadian Gay Archives, 1991). 

 
68 Francisco de Veyga, “Inversion sexual adquirida,” in Archivos de Psiquiatría y Criminología, 2 (1903): 

200-1. José Ingenieros similarly commented that in adolescence, sexual feelings manifest “in the man…as 

a desire of conquest, and in the woman as defensive modesty.” Ingenieros, “Patología de las funciones 

psicosexuales - nueva classificacion genética,” Archivos de Psiquiatría y Criminología 9 (1910): 8. In his 

article on female sexual inversion in the United States between 1880 and 1930, historian George Chauncey, 

Jr. highlighted the same binary between man and woman, male and female, in Victorian gendered ideology. 

He describes how elite males painted women as sexless objects of male desire, which meant that female-

female relations made no sense. Since asexual women could only respond to male sexuality, the only way 

to explain woman-woman interest was to paint the female “invert” as virile, like a man. This is the opposite 

of Argentine doctors’ feminization of male inverts. See George Chauncey, Jr. “From Sexual Inversion to 

Homosexuality: Medicine and the Changing Conceptualization of Female Deviance,” Salmagundi no. 

58/59 (Fall 1982-winter 1983): 114-146. According to historian Martin Nesvig, these polarized gender 

constructs have been one of the theoretical guides for historians of homosexuality. He writes: “The result is 

that numerous scholars have taken the male-female honor-shame paradigm as a strict corollary for the 

active-“male”-penetrator and passive-“female”-penetrated axis of male-male sexual encounters.” These 

constructs, he claims, do not map neatly onto male-male sexual interactions. Nesvig, “The Complicated 

Terrain,” 691.  

 
69 Ibid., “Invertido sexual imitando la mujer honesta,” Archivos de Psiquiatría y Criminología, 1 (1902): 

374. 

The stigmatization of the passive role is a common trope throughout Latin America and Western Europe. 

See Nesvig, “The Complicated Terrain,” 692-3 and 716-7 and Mosse, Nationalism and Sexuality, 23-47. 
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Instead, he primarily censured the degeneration of inverts because of their “unnatural,” 

feminized desire to be the submissive receivers of penetration.  

That some men desired to fill the receptive role in sex meant their innate 

masculinity was inverted. “The fundamental idea of their psychosis,” de Veyga 

explained, “assigned a purely passive end [to intercourse].”70 This submissiveness made 

“inverts” like women. For example, de Veyga reported that one man he interviewed in 

1902 was completely sexually impotent. This youth, who went by the name “Aida,” had 

never had the slightest “genital excitement.” His sexual dispassion had destroyed his 

virile masculinity and made him the image of the quintessential, honest woman.71 

According to these descriptions, male and female sexuality were diametrically opposed: 

men were active, sexual penetrators and women were passive, asexual receivers. 

Positivists justified the “naturalness” of this polarized schema of sexuality given 

the biological necessity of the human species to procreate. The leading nineteenth-

century expert on sexual anomaly, Austrian psychologist, Richard von Krafft-Ebing, 

established this connection most clearly in his study, Psychopathia Sexualis. Given his 

influence in Argentina, the views he expressed in his book offer a clear picture of this 

late-nineteenth century positivist mentality.  

Krafft-Ebing opened his study with the following proclamation: “The propagation 

of the human race is not left to mere accident or the caprices of the individual, but is 

                                                 
70 De Veyga, “El amor en los invertidos sexuales,” Archivos de Psiquiatría y Criminología, 2 (1903): 338. 

 
71 De Veyga, “Invertido sexual imitando la mujer honesta,” Archivos de Psiquiatría y Criminología 1 

(1902): 372. 
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guaranteed by the hidden laws of nature which are enforced by a mighty, irresistible 

impulse” (my emphasis).72 This “mighty, irresistible impulse” was man’s biological urge 

to have sex in order to spread his seed and propagate the species. Anything that deviated 

from this “hidden law of nature” was unnatural, and therefore, degenerate – a step back 

into the barbarity of the past. These ideas of “natural” heterosexuality and homosexual 

degeneracy worked against victimized pubescent boys in turn-of-the-century courts.73 

 In the late 1890s, the interaction between new ideas of adolescent intellectual 

development and the increasing stigmatization of sexually passive men combined with 

traditional notions of consent and violence to harm victimized teenage youth. The fate of 

thirteen-year-old Rosario demonstrates how, at the turn of the century, the merging of 

these trends caused a reversal of the protection extended to adolescents in the 1870s and 

1880s. On April 8, 1892, Salvador D’Rosa reported to the police that a twenty-four-old 

                                                 
72 Krafft-Ebing, Psychopathia Sexualis, 1. 

 
73 In the same way assumptions of the naturalness of heterosexuality left no room in the juridical imaginary 

for male sexual victims, it also made female victims of anal assault an anomaly (in the sample of 233 cases, 

there were only three anal attacks of females). Officials did not know what to do with such cases because 

they assumed the “natural” goal of man was vaginal penetration. For example, when a father reported the 

abuse of his three-year-old daughter in January 1879, he claimed the man had intended to commit estupro 

but being unable to, he “raped her in the other tract (vía).” He assumed that the assailant wanted vaginal 

penetration (AGN, 2nda entrega, P-19 Ponci, José por sodomía, y conato de violación, querella promovida 

pr Don Juan Viñales, 1879). Assumptions of heterosexuality also resulted in disbelief. In 1886, after a 

father denounced his neighbor for committing an “act of sodomy” on his six-year-old daughter, the 

defender sought to discredit the accusation by claiming that it made no sense: “What object could Stumbo 

have had in committing such a bestiality, when in the same way he could have easily raped the minor, 

which although also brutal, it was more logical, or more natural? Frankly,” he asserted, “the act is not 

explicable nor understandable.” The defense called upon shared cultural assumption that it was natural for 

men to want to vaginally penetrate women, and actions that lay outside of that natural drive were 

inexplicable, and therefore most likely untrue (AGN, 2nda entrega, S-44 Stumbo, Francisco por sodomia en 

la persona de Serantes, Josefina, 1886). The other case of the anal assault of a female victim is: AGN, 2nda 

entrega, S-123 Severino, Genaro por violación de menor, 1904.  

 



 274 

laborer, José Vallejos, had sodomized his son, Rosario.74 The night before, Vallejos had 

approached the boy in the marketplace and offered him three pesos to help take some 

horses to a nearby corral.  

In their testimonies, the victim and the defendant relied on common tropes of 

violence versus consent. Rosario claimed that the man then led him to a solitary place in 

the northern neighborhood of Palermo. Once there he pushed him to the ground, made 

him take off his pants, and raped him. In a common defense, Vallejos placed the onus on 

his victim, claiming the youth had initiated everything. He did confess to placing his 

penis near Rosario’s anus, but denied inserting it. Generally, a confession such as this 

would have earned a conviction. However, a routine medical examination upset the guilty 

verdict.  

The doctor who examined Rosario labeled him a “passive pederast.” Because he 

found signs of repeated insertion of foreign objects in the boy’s anus, the medic 

concluded that Rosario was “accustomed to coitus with those of his sex.” As a result of 

these conclusions, the judge dismissed the charges against Vallejos. He asserted that there 

were no signs of physical violence on the boy who, because he was older then twelve, did 

not fall under legally defined state protection (through the article on rape). He ruled the 

sex consensual and the court impotent to act. The unquestioning way in which the judge 

accepted the conclusions of the doctor highlights the weighty influence of science and 

                                                 
74 AGN, 2nda entrega, V-34 Vallejos, Jose o Masante Tomás por sodomía, 1892. Sixteen-year-old Elisio 

Torres was also labeled a passive pederast in 1895. See AGN, 2nda entrega, L-60 Lambert, Joaquín 

acusado de violación en el menor Elisio Torres, 1895. 
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medicine on the legal process.75 The verdict also demonstrates how notions of proper 

male sexuality, consent, and the social stigma surrounding sexual inversion undermined 

Salvador D’Rosa’s search for protection and justice for his son.  

The designation, “passive pederast,” carried several ideological assumptions that 

served to exculpate Vallejos. The first was that repetitive action presumed consent. The 

terms “active” and “passive pederast,” which officials had begun to use in the 1870s, 

intimated that a man customarily engaged in homo-male anal sex.76 Within the 

framework of consent and violence, a “passive pederast” was a man who habitually 

consented to being anally penetrated, and his acquiescence necessarily negated the use of 

violence. Signs of repeated penetration on Rosario’s anus made him an accomplice and 

undermined his status as victim. 

The second assumption was the naturalness of heterosexuality. By the hetero-

normative schema in which the penetration of men was unnatural, judicial authorities 

immediately placed greater responsibility on the passive partner. This was especially true 

if there was any suspicion that he had been anally penetrated before.  

                                                 
75 On the influence of medicine in turn-of-the-century courts see Kristin Ruggiero, Modernity in the Flesh: 

Medicine, Law and Society in Turn-of-the-Century Argentina (Stanford: Stanford University Press, 2004); 

see also Cristina Rivera-Garza, “The Criminalization of the Syphilitic Body: Prostitutes, Health Crimes, 

and Society in Mexico City, 1867-1930,” in Crime and Punishment in Latin America, 147-180. On how the 

medicalization of society in the twentieth century created a definition of childhood and adolescence as a 

constant state of becoming see María Colángelo, “El saber médico.” 

 
76 Authorities only used the term “passive pederast” with boys older than twelve. This was most likely 

because of the label carried with it an implicit assumption that the “victim” consented, and officials 

believed boys younger than twelve could not do so. For example, after a medical examiner reported signs 

of habitual acts of pederasty on ten-year-old Italian immigrant Silvio Coleta in 1901, and the youth himself 

confessed he had participated in the act before, the court did not label him a passive pederast. Instead, the 

judge sentenced his purported attacker to eight years of prison. See AGN, 2nda entrega, B-88 Bustillos, 

Adolfo o Rodriguez Jose o Fernandez Manuel por sodomía al menor Silvino Coleta, 1901. 
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 Consent had always negated violence as a measure of guilt and innocence. This 

stipulation came from the Fuero Juzgo (enacted in 1241) and had influenced the 

prosecution of sodomy in the 1850s and 1860s.77 In 1857, for example, the judge 

originally sentenced twenty-seven-year old Gabriel Vicente to six years of public works 

for giving his thirteen-year-old co-worker a venereal disease.78 Although the Frenchman 

denied penetrating the youth, he did confess to touching him inappropriately.  

When Vicente appealed his six-year sentence, the superior tribunal lowered it to 

only two years on the suspicion that the youth was actually an accomplice – that is, he 

had consented to the act. The lack of physical signs of violence cast doubt on the 

innocence of the boy. While the suspicion of consent had always served to lessen guilt, 

the increasing stigmatization of sexually deviant men in the 1890s meant that the label 

“passive pederast” not only further undermined a male victim’s chances of obtaining a 

guilty verdict, but also cast him as an accomplice.  

Rosario’s fate demonstrates that the national code was a step back from colonial 

law in the protection of male victims older than twelve. The Siete Partidas assumed those 

younger than fourteen did not understand sin and so exculpated them from punishment 

for sodomy, regardless of the role they played.79 By setting the age of consent, or 

                                                 
77 The Fuero Juzgo and Fuero Real had dictated the castration and imprisonment of both men if they 

consented to the act, but exculpated the victim of violence. Fuero Juzgo, l. 5, tit. 5, leyes 5 and 6; and 

Fuero Real l. 4, tit. 9, ley 2. 

 
78 AHPBA, 173-2 Gabriel, Vicente por sodomía con joven, 1857. 

 
79 Las Siete Partidas, P. 7, tit. 21, ley 2. The law on sodomy indicated that even if they consented those 

younger than fourteen were not to be put to death because “minors do not understand how serious the 

offense is which they commit.” This stipulation also appears in P. 7, tit. 1, ley 9 which directed that a boy 

under fourteen could not be accused of any licentious crime, “for although he might attempt to commit an 
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understanding, at twelve, thereby protecting only those younger than that age, the 

national penal code actually stymied the cause of those older.  

The way in which contemporary legal scholar, Catharine MacKinnon, describes 

the effects of modern age of consent legislation explains how the national penal code 

harmed victimized teenage youth. She writes, 

The law takes the most aggravated case for female powerlessness based on 

gender and age combined and, by formally prohibiting all sex as rape, makes 

consent irrelevant on the basis of an assumption of powerlessness. This defines 

those above the age line as powerful, whether they actually have power to 

consent or not… dividing and protecting the most vulnerable becomes a device 

for not protecting everyone else who needs it…80  

 

While MacKinnon refers exclusively to females, and might argue otherwise, the 

theoretical application in Argentina is the same. By establishing the age of consent at 

twelve, republican law assumed the complete incapacity and powerlessness of boys and 

girls younger than that age. In doing so, it simultaneously assigned a form of power to 

those older, in this case the intellectual capacity to consent. If the law merely attributed 

this ability to pubescent youth, judges and lawyers further assumed they acquiesced every 

time.  

 Both the law, by establishing twelve as the age of consent, and judicial 

authorities, in designating victimized adolescents as “passive pederasts,” exposed these 

youth to censure in the courts, and failed to punish their attackers. This lack of official 

                                                                                                                                                 
offense of this description, no man should believe that he could accomplish it, and if he should succeed he 

would not have sufficient intelligence to understand or to know what he was doing, and therefore he ought 

not be accused and punished on account of it” (my emphasis). Chapter five explores these stipulations and 

their implications in the courtroom in greater detail. 

 
80 Catharine MacKinnon, Toward a Feminist Theory of the State (Cambridge: Harvard University Press, 

1989), 175-6, in Janine Benedet, “The Age of Innocence,” 682. 
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consideration of individual teenagers paralleled increasing elite concern with the threat 

that such boys, collectively, posed to the social order. This focus of elite anxiety led 

authorities to overlook not only victimized youth in the courts but also individual sexual 

transgressions. As a result, an attitude of permissibility emerged around what appears to 

have been a culture of same sex intercourse within the popular classes in Buenos Aires.  

 

PART 2: THE DYNAMICS OF WORKING CLASS LIFE AND SAME-SEX EROTIC CULTURE  

 

The rest of this chapter moves away from legal and judicial dynamics surrounding 

sodomy and its prosecution to explore social practices and cultural attitudes towards 

“homo-sexuality” in Buenos Aires.81 There is a striking commonality between 

testimonies of both defendants and victims, in their reference to frequent and extensive 

consensual same-sex intercourse. Despite clear evidence of some violent and coercive 

acts of sexual assault, these statements document what seems to have been a widespread 

practice among lower-class males.82 This section first discusses the social dynamics of 

                                                 
81 I use the hyphenated form, “homo-sexual,” to indicate same-sex interactions, as opposed to 

“homosexual,” as a twentieth-century construction that denotes personal identity linked to a person’s sexual 

object choice. Freud was the first to introduce the difference. For a discussion of the distinction in late-

Victorian US see: Chauncey, “From Sexual Inversion to Homosexuality,” especially 116 and 124. 

Chauncey differentiates “inversion,” which referred to a full range of gender characteristics, from 

“homosexuality” as a more narrow issue of homosexual object choice, not necessarily sexual or gender role 

inversion. He asserts that homosexuality was increasingly used in place of sexual inversion after 1900.  

 
82 By focusing on the phenomenon of same sex intercourse within the urban working class, I do not intend 

to argue it was exclusively a lower-class reality. Indeed in an interview that Francisco de Vegya conducted 

in 1904, the man he identified as a “sexual invert” reported having a sexual relationship with the son of his 

rich employer. The man claimed that when he left his employment for the wealthy family, “he had already 

accustomed the minor child of the house to come from time to time to spend the night with [him] in [his] 

bed.” See de Veyga, “El sentido moral y la conducta de los invertidos sexuales,” Archivos de Psiquiatría y 

Criminología 3 (1904): 23). Despite the likely existence of both cross-class, and elite, engagement in 

homo-sexual intercourse, however, my analysis is constrained by the nature of my sources. Francisco de 
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turn-of-the-century Buenos Aires and sketches how the lifestyles of poor boys, spent 

primarily out of doors, exposed them to danger. It then draws on the confessions of 

defendants in sodomy trials to sketch the contours of homo-sexual practices in the city.  

Perhaps more striking than the acceptability of sodomy among the lower-class 

inhabitants of the city is the lack of elite censure of the same activity. The final part 

suggests this attitude of permissiveness, as well as a lack of official concern over the 

wellbeing and morality of boys, resulted from their exclusive focus on the preservation of 

the social order. While working class boys collectively threatened society and the future 

of the nation, their individual indiscretions did not. Victimized youth, therefore, 

continued to be of secondary concern. 

Economic and social trends in the last quarter of the nineteenth century 

contributed to the proliferation of same-sex sexuality in Buenos Aires. After 1870, 

European immigrants started pouring into the city in search of opportunity, 

simultaneously pushed from scarcity and lack of opportunity in their own countries, and 

pulled by rapid economic growth in Argentina.83 The nature of the agro-export economy, 

however, led to a disproportionately large number of unskilled, male laborers in the city. 

Among these workers, seasonal, cyclical jobs in agriculture created a high level of spatial 

                                                                                                                                                 
Veyga conducted his interviews at the police lock-up where there were no elites, and criminal court records 

chronicle the actions of the urban poor. Given these sources, it is impossible to draw conclusions about the 

presence, absence, or nature of homo-sexuality within the turn-of-the-century upper class. Although I do 

not make claims about class specificity, Pablo Ben’s study of masculine sexuality in Buenos Aires after 

1880 looks exclusively as “plebiean” sexual culture. He argues that a culture marked by same sex 

intercourse emerged in Buenos Aires due to a gender imbalance resulting from European immigration, and 

the emergence of a hyper-sexual masculinity that emphasized penetration. See Ben, “Male Sexuality.”  

 
83 On push and pull factors of immigration to Argentina see Moya, Cousins and Strangers, 13-120. 
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mobility and job instability, while periodic economic crises caused high rates of 

unemployment. 

As a result of these trends, between the 1880s and 1912, there were always large 

numbers of young, single, unemployed men loitering in the streets of Buenos Aires.84 

Thomas Turner, an Englishman who lived in Buenos Aires in the 1880s, captured the 

male-ness of porteño public spaces. He described “groups of young men and old at every 

street corner, in every doorway, lining the walls, blocking the pass, obstructing the 

view.”85 Turn-of-the-century Buenos Aires was a highly masculinized city, composed 

largely of working class immigrants, some of whom were willing to engage in same sex 

intercourse. 

The realities of lower-class life in Buenos Aires exposed boys to sexual assault, 

both at home and on the streets. For the very young, those under the age of seven, 

boarding houses and tenements where many poor urban dwellers lived were dangerous 

sites of abuse.86 Starting around the age of ten, however, boys tended to exit the home 

                                                 
84 The gender disproportion peaked between 1880-1895 and remained stable until 1914, after which time 

the ratio of men to women in the city began to equalize. At the turn of the century, 46% of the workforce 

was foreign, 44% of the jobs in and around Buenos Aires were “casual” or cyclical, meaning they only 

lasted a short time and did not require skills or special training. It was common for workers within the 

“casual” sector to be younger and single.  The export economy was also cyclical, fluctuating between high 

growth rates and frequent crises. Two horrible economic crises, in 1890 and again from 1899 to 1902, 

resulted in the unemployment of tens of thousands of people. Finally, at the turn of the century, a quarter of 

the city’s population was younger than sixteen. See Salvatore, Criminology, Prison Reform, 281-283; and 

Ben, “Male Sexuality,” 80, 125-128, 139-147. 

 
85 Thomas A. Turner, Argentina and the Argentines. Notes and Impression of a Five Years’ Sojourn in the 

Argentine Republic, 1885-1890 (London: Swan Sonnenschein & Co., 1892), 41-2, in Ben, “Male 

Sexuality,” 78. 

 
86 Of the 64 cases involving male victims, 23 occurred indoors in private rooms, often in boarding houses 

or tenements, while 28 took place on the street or in other outdoor, public places like latrines. 11 cases 

occurred in homo-social spaces like schools, prisons and ships (the remaining two occurred between 
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and enter the population of the gainfully employed. From that time on, boys spent the 

majority of their lives out of doors.87 The historical record is full of gangs of roving youth 

hanging out on street corners and in empty lots, or making money selling newspapers, 

and shining shoes in the city’s many plazas. They also gathered in schools, corner stores, 

and jail cells. These homo-social spaces created the circumstances and environments for 

sexual transgressions to proliferate.  

The rape of Francisco Rodlich in 1885 exemplifies how poverty and the transient 

lifestyle of many lower-class males facilitated and perpetuated their victimization.88 On 

October 29, a Greek immigrant named Jofre Cateje heard screams coming from an 

adjoining room in his boarding house. Perplexed, he went to investigate and discovered 

English sailor, Williams Donnelly, bending a teenager over his bed while constraining 

him by the neck. When Cateje entered the room, Donnelly purportedly shot at him and 

ran away. The fourteen-year-old victim, Francisco Rodlich, told the police that the older 

man had lured him to his room with the promise of a suit, a hat, and a pair of boots, and 

once there, had assaulted him. After his arrest, Donnelly denied the charges, claiming he 

took the boy home to give him somewhere to sleep. When young Rodlich never turned up 

to give testimony during the trial, Judge Julian Aguirre dropped the charges.  

                                                                                                                                                 
adults). The majority of cases that occurred indoors involved very young victims, who, like their female 

counterparts knew their abusers. In contrast, most of the cases that transpired outside involved boys older 

than ten who may or may not have known their attackers/partners. 

 
87 For more see Ciafardo, Los niños en la ciudad de Buenos Aires, 11-23. 

 
88 AGN, 2nda entrega, D-17, Donnelly, Williams por tentativa de violación a un menor, 1885. 
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Although the short trial manuscript reveals few details about the lives of Williams 

Donnelly and Francisco Rodlich, it does highlight the dangers inherent in the public 

existence of boys. Whether Rodlich accompanied Donnelly home for a suit and hat, or 

whether he went there for somewhere to spend the night, the youth was in a state of need. 

His presence in Donnelly’s rented room shows how men could, and did, take advantage 

of boys’ poverty.89  

Francisco Rodlich was alone and defenseless. It is telling that a stranger, rather 

than a family member or employer, denounced his rape. Additionally, his failure to show 

up in court suggests the youth did not have a social network of support. In this respect his 

experience was anomalous, as often a parent or family member reported a sexual assault 

and was involved in the trial. In other ways, however, his situation exemplifies the 

vulnerability of all poor boys who passed their lives in the streets of Buenos Aires. Their 

early exit from their homes, lack of resources, and perpetual inhabitance of public spaces 

made them easily approachable and vulnerable to exploitation and attack.  

Because male youth lived their lives in the open air, most assaults occurred 

outside. Sometimes illicit liaisons took place on a street in a busy part of the city where 

policemen might even happen upon them. Such was the case in 1886 when a policeman 

found thirty-five-year-old José Oroño sitting on a tree stump with his pants down, six-

                                                 
89 In his analysis of the role of age in the hyper-sexual plebeian culture, Pablo Ben analyzes several of the 

cases discussed in this chapter, and highlights the social vulnerability and marginalization of young boys at 

the turn of the century. He found that the social status of men seemed to have an important effect on their 

sexual proclivities and activities. Younger men were socially vulnerable and highly exposed to the world of 

male plebeian sociability, while they became less integrated into promiscuous sexual activities as they grew 

older and gained more secure jobs. See Ben, “Male Sexuality,” 148-169. 
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year-old Juan Falcones, pant less, on his lap.90 That same year, an officer passed by 

thirty-two-year-old Ruperto Vicente on the street, while he was on top of his twelve-year-

old co-worker. When the two tried to run, the police immediately arrested them both.91  

While some sexual liaisons occurred within earshot or sight of officers of the 

peace, most took place in solitary places. Often, men used deception (engaño), such as 

promises of money or candy, to lure their victims away from the busy streets and into 

seclusion. Fernando Muñoz, for example, offered ten-year-old José Ramón sweets to 

accompany him to a vacant lot where he attacked him.92 While the latter case suggests the 

use of deception and violence, the example of Ruperto Vicente appears to have been an 

act of consensual pederasty between an older man and a younger boy. Cases such as 

these, which are many in the criminal record, blur the lines between consent and violence 

and hint at the possible existence of a broad, cultural acceptance of homo-male sex in 

Buenos Aires. 

 

 

“Homo-Sexual” Permissiveness among Working Class Males 

 

                                                 
90 AGN, 2nda entrega, O-5 Oroño ó Gonzalez José acusado de tentative de sodomía en el menor Juan 

Falcones, 1886.  

 
91 AGN, 2nda entrega, V-16B Vicente, Ruperto por tentativa de sodomía en la persona de un menor, 1886. 

 
92 AGN, 2nda entrega, M-132 Muñoz, Fernando por sodomía, 1903. Other similar cases include: AGN, 

2nda entrega, B-69 Brenta, Carlos por sodomia, 1896; AGN, 2nda entrega, L-60 Lambert, Joaquín acusado 

de violación en el menor Elisio Torres, 1895;  AGN, 2nda entrega, V-34 Vallejos, José o Thomás Masante 

a Tomasini acusado de sodomía, 1892. 
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While some men undoubtedly abused the poverty and innocence of boys to 

physically attack and rape them, the testimonies of defendants in sodomy trials also 

reveal relatively widespread consensual engagement in, and approval of, pederastic sex 

within the lower-class male population. The confession of Vicente Rubino, prosecuted in 

1906 for the rape of his neighbor, provides a point of departure to explore this sub-culture 

of homo-male sexuality in the burgeoning metropolis.93 The nonchalance with which this 

sixteen-year-old admitted to having sex with other boys his age, to engaging in 

prostitution, and to enjoying his sexual experiences suggest the acceptability, and the 

commonality, of such practices. Rubino was one of many youths who confessed to 

having played the active, as well as the passive, position in sex with male friends, co-

workers, and strangers.  

After his arrest in November of 1906, Rubino readily conceded that he and two 

other friends had had sex with his fifteen-year-old neighbor, Manuel Guerrero. Although 

Guerrero’s father had denounced the act as one of violent rape, Rubino claimed they had 

all engaged in the act willingly. During a court-conducted mental examination he further 

reported that he had been both an active and passive partner in pederasty from a young 

age (desde la tierna infancia). According to the doctor who conducted the examination, 

“he also gave himself passively out of pure satisfaction to friends of the same vice, and to 

whom he had already helped himself.” Rubino had allowed his friends to penetrate him, 

and did the same to them for the sake of their mutual satisfaction.   

                                                 
93 AGN, 2nda entrega, R-123 Rubino, Vicente por sodomía, 1903. This case is discussed further in chapter 

5.  
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Despite Rubino’s extensive engagement in anal sex, he claimed to prefer 

intercourse with women and went to prostitutes as often as he had the money to pay. 

However, he had not only frequented brothels since the age of thirteen, he had also 

prostituted himself. This seems to have been a relatively common way for poor boys to 

make money. Although criminal case records did not often indicate so outright, several of 

them most likely involved boy prostitution. The experience of Manuel Donovan and 

nine-year-old Wenceslao Senrra serves as an example.94  

In 1901, a policeman noticed the odd couple walking hand in hand down the 

street. Suspicious, he followed them until they stopped beneath a tree, and when he heard 

groans from the boy he intervened. Before the court, Donovan confessed but charged 

Wenceslao with being a prostitute (que era de la vida). He admitted he had tried to have 

sex with the boy, but it was the youth who had initiated the interaction. Donovan was 

certainly not alone in placing the onus for his sexual encounter on his “victim.” However, 

in cases such as these, it is possible defendants were telling the truth.  

The statement of fourteen-year-old Cerrinola Cerrini, who tried to rape his eight-

year-old neighbor in 1896, confirms this possibility. Cerrini confessed that he had indeed 

penetrated young José, but justified his actions because he had given the boy five cents. 

He claimed he did not know that what he had done was wrong because a “multitude” 

(infinidad) of his co-workers had told him “that there were men and women and boys 

who did it for money.” If what Cerrini reported was true, many people in Buenos Aires 

                                                 
94 AGN, 2nda entrega, D-68 Donovan Manuel acusado de sodomía en la persona del menor Wenceslao 

Senrra, 1901. 
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were engaging in prostitution, and many others did not censure such practices. Indeed, as 

the confession Vicente Rubino made to the court reaffirms, for some, selling one’s self 

was a legitimate way to make some extra cash.  

Vicente Rubino and his friends were not anomalous in their resort to same sex 

intercourse. Another defendant, fourteen-year-old Enrique Carena, told the doctor who 

examined him that he and his friends loved to frequent the street Paseo de Julio, where 

“he encountered many opportunities to arouse himself (excistarse).” However, because of 

his “true horror” of contracting a venereal disease Carena had never had sex with a 

woman. The doctor noted that he instead “found compensation for his appetites giving 

himself to vicious practices with his good friends.”95 Carena, like Rubino, had sex with 

his peers for their mutual sexual pleasure.  

The case of ten-year-old Domingo in 1862 illustrates the ubiquity and endurance 

of these pederastic practices in Buenos Aires.96 In late July, Domingo’s uncle took him to 

the hospital to cure the venereal infection he had contracted from having anal sex. 

Following his treatment, the police arrested six boys in connection with the act. In the 

                                                 
95 AGN, 2nda entrega, C-177 Carena, Enrique acusado de violación de menor Felix Carrea, 1909. 

It seems Paseo de Julio had become the fulcrum of an underworld of illicit sexuality in Buenos Aires. This 

large avenue (today Avenida Leandro Alem), is located in “El Bajo,” or the area of Buenos Aires located at 

the heart of the city, next to the river. It projects northward from the central plaza, the Plaza de Mayo. Over 

the sixty-year span of this study, Paseo de Julio, a hotbed of male and female prostitution as well as 

generalized sexual promiscuity, featured prominently in the stories of male youth. In a way, Paseo de Julio 

was the doorway to the city, as it was often the first place immigrants found temporary lodging after 

arriving. One Paraguayan immigrant, who Francisco de Veyga interviewed in 1903, was renting a room on 

Paseo de Julio when he was first solicited for sex by another man. According to de Veyga, it was here that 

the environment corrupted him into sexual inversion. See: Francisco de Veyga, “Inversión Sexual 

Adquirida,” Archivos de Psiquiatría y Criminología 2 (1903), 193-208. 

 
96 AHPBA, 213-16, Vidal, Francisco y otros por actos de sodomía con niño, 1862. 
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course of the trial, all testified to having participated in, or at least having been witness 

to, acts of sodomy previously. One thirteen-year-old confessed that he had penetrated 

Domingo when they were alone together in a room. Another told the court that it was 

normal for him and his co-workers, including Domingo, to have sex with each other after 

work. Clearly, these boys viewed anal sex with other men as a legitimate form of 

sexuality, whether they were on the giving or receiving end of penetration. 

The experiences of Domingo in 1862, and those of Vicente Rubino nearly forty-

five years later, reflect what appears to have been a general attitude of acceptability 

surrounding the active and passive roles in anal sex.97 According to Rubino, he and his 

friends had sex with each other to “fill their sexual appetites.” Teenagers who engaged in 

same sex intercourse in Buenos Aires viewed the passive role as an acceptable position. 

Far from stigmatizing those who submitted, they willingly serviced each other if they 

refused to sleep with prostitutes, or if they were too young, or too broke, to visit 

brothels.98  

                                                 
97 Pablo Ben similarly argued, “men could overlook the gender of a sexual partner, and while penetrating 

another man was not the preferable option, it was not necessarily problematic from the point of view of 

plebeian men.” The difference is that perhaps among adult men “only the receptive role was stigmatized as 

an activity threatening to masculinity,” I would argue for boys, who had not yet reached an age of, or 

achieved, virile masculinity, playing the receptive role may have been more acceptable. Ben, “Male 

Sexuality,” 73. 

 
98 Ch. 5, art. 19 of the 1875 law prohibited the entrance of boys younger than fifteen into houses of 

prostitution. However, like most phenomena in practice, evidence suggests that this line was very blurry. 

For the original rules see: Actas del Consejo Municipal de la Ciudad de Buenos Aires correspondiente al 

año 1874 (Buenos Aires: Talleres Gráficas “Optimus” de A. Cantiello, 1912), 317-323; For a broader 

history of prostitution in the city see Donna Guy, Sex and Danger in Buenos Aires: Prostitution, Family, 

and Nation in Argentina (Lincoln: University of Nebraska Press, 1990), 37-76.  
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Not only young boys viewed sex with their peers as socially sanctioned sexual 

contact, but also adult defendants assumed their young victims may already have engaged 

in such behavior. Forty-year-old Paulino Romano, for example, told the court that before 

he tried to penetrate eight-year-old Ramon Arriola in 1873, he had asked the boy if he 

had ever committed similar acts with his schoolmates.99 Romano’s inquiry reaffirms the 

commonality of same sex coitus among youth in Buenos Aires. He assumed that boys 

were experimenting sexually with each other. He also shared the elite assumption that 

saying ‘yes’ once gave a person’s perpetual consent. Romano considered that if Paulino 

had previously engaged in such acts, he had the ability to say yes, which would legitimate 

his repeated penetration.  

While the assertion Romano made to the court was undoubtedly a legal strategy to 

lessen his own culpability by exposing the complicity of Paulino, it also indicates a 

widespread understanding and acceptance of young, male same-sex experimentation. 

From the lower-class attitudes of indulgence, it seems, ironically, that the cultural 

premium placed on active, male sexuality may have condoned homo-sexual activity when 

women were not available. Perhaps more striking than this sensibility among lower-class 

men and boys, however, is a parallel posture among elites, officials, and judicial 

authorities.  

 

The Paradox of Elite Permissiveness  

 

                                                 
99 AGN, R-3 Romano, Paulino por sodomía, 1873. 

 



 289 

A surprising paradox emerges from elite attitudes towards homo-male sex in turn-

of-the-century Buenos Aires. On the one hand, criminologists, lawyers and doctors 

condemned “sexual inverts” as degenerates, and these biases hurt victimized teenagers in 

the courts. On the other hand, the same positivist elites failed to impugn boys for having 

sex with each other. Indeed, by their silence they manifested permissibility surrounding 

such actions. This final subsection posits that the reason for this seeming inconsistency 

lies in the real root of concern: the threat that juvenile criminal behavior posed to society. 

For state representatives, homo-sexuality did not endanger the social order like 

uneducated, lazy boys loitering in the streets.100 So focused were officials on this 

perceived threat that they did not censure males who had sex with each other. 

The schoolmaster of the Colegio Católico offered the most frank expression of the 

permissiveness surrounding the sexual culture that emerged in the homo-social spaces of 

Buenos Aires. After fourteen-year-old Luis Galloso sodomized eight-year-old Exequiel in 

a bathroom at the school in 1869, the police questioned the school principal about the 

incident.101 The report they submitted to the judge informed that the pedagogue was 

“sorry the event had occurred in his establishment, nevertheless, [he said] it should be 

                                                 
100 Pablo Ben, likewise, argued that discourses of sexual pathology among elites reflected less a fear of a 

specific group of sexual outcasts than concern with the sociability of the popular classes as a whole. 

Through representations of the sexual deviance of the popular classes, elites created a discourse that 

targeted urban marginality without addresses the social causes of phenomena such as theft, robbery and 

prostitution. Highlighting the “lack of significant state intervention on same-sex sexuality,” Ben also 

argues, rightly, that Foucauldian discourse analysis has led scholars to exaggerate the repressive role of the 

state in the realm of sexuality. Focusing, instead, on liberal legislation, reveals less state intervention in 

same sex sexuality. Studying police files, Ben arrives at similar conclusions that law enforcement was more 

concerned with “alcoholism, some forms of family ‘maladjustment’ and urban unrest” than sexual 

misconduct. Ben, “Male Sexuality,” 11-14 and 69-123. 

 
101 AGN, 1era série, G-3 Galloso, Luis por sodomía, 1869.  
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seen as one of the many offenses (faltas) that boys (los niños) commit, and [he gave] as 

an excuse that in most schools similar actions take place.”102 While this educator most 

likely sought to sweep this indiscretion under the proverbial rug for the sake of the 

institution’s reputation, his sentiments also reflect a broader attitude of tolerance. 

Although most authorities did not respond as candidly as did the schoolmaster, this 

lenience emerges from the silences in the historical record.  

A study of newspaper boys and juvenile delinquency in Buenos Aires, published 

in the Archivos de Psiquiatría y Criminología in 1908, demonstrates how elite 

preoccupation with poor young boys as criminals resulted in a tolerance of boy on boy 

sex.103 In the article, leading hygienist, José Ingenieros, linked the incipient criminality of 

newspaper boys to their vagrant lifestyle. Because the environment of paper selling bred 

antisocial behavior, newsboys collectively threatened society. However their individual 

sexual behavior did not. Ingenieros acknowledged the existence of homo-male sexual 

practices among newspaper sellers, and, given the widespread cultural connotation 

between morality and sexuality, he interpreted their sexual habits as an indication of 

                                                 
102 The knowledge of same-sex intercourse in schools seems to have been a common trend and trope, 

acknowledged across social class. In his 1907 book, La mala vida en Buenos Aires, criminologist Eusebio 

Gómez pointed towards schools as hotbeds of young sodomitic vice (See Salessi, “Argentine 

Dissemination” 84-5). One of the only articles I located on female sexual inversion, printed in Archivos de 

Psiquiatría y Criminología in 1905, also hinted that all-girls schools fostered same sex behavior between 

women. See Victor Mercante, “Fetiquismo y Uranismo femenino,” 4 (1905): 22. Jorge Salessi discusses 

Mercante’s publication in detail in his article, “The Argentine Dissemination of Homosexuality,” 53-8. 

Historian George Chauncey Jr. cites similar articles published in the United States in the late-Victorian 

period that recorded “inversion” in all-girls schools. See Chauncey Jr., “From Sexual Inversion to 

Homosexuality,” 127. 

 
103 José Ingenieros, “Los niños y la delincuencia precoz,” Archivos de Psiquiatría y Criminología 7 (1908): 

329-48. 
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collective degeneration. However, he failed to impugn boys for such practices, reserving 

his moral censure for their work habits, or rather, lack thereof.104 

In order to understand the relationship between criminal activity and the 

environment in which newsboys lived and peddled their goods, Ingenieros studied their 

physical, environmental, and psychological traits. In a detached tone of “scientific” 

observation, he recorded the detailed minutiae of newsboys’ lives: their names, ages, 

nationalities, places of residence, levels of education, and habits of hygiene and alcohol 

use. He also noted psychological traits such as their intellectual morality, their sense of 

“modesty,” and if they were egotistical, vain, cruel, or lazy. Finally, he chronicled their 

sexual proclivities: if they had heterosexual sex, masturbated, or engaged in pederasty.  

From his observations, Ingenieros categorized sellers into three groups: 

“industrialists,” the “adventitious” (grupo adventicio), and “delinquents.”105 He 

concluded that the environment of newspaper selling led almost inevitably to the fall 

from industrialist to delinquent. The way in which it happened linked to whether or not a 

child lived with his family – that is, directly to his level of vagrancy. Ironically, it was 

generally parents who initiated the process. Ingenieros instructed, “those that live with 

[their family] enter the office by order of their parents; in few cases for true need, in the 

                                                 
104 This was a common trope at the turn of the century. For more on the importance of work ethic and its 

implications in the courtroom, see the discussion in chapter five. 

 
105 Adventitious means happening or carried on according to chance, rather than design or inherent nature 

(in the Real Academia Española: strange or that which comes unexpectedly, in contrast to what is natural or 

typical). Ingenieros described this group as composed of boys who only sold newspapers as an exceptional 

activity, choosing instead to loiter in the streets, gamble, smoke, and drink. Calling them adventitious, then, 

is a description of the lives they chose to lead on the streets. They were no longer hard working newsboys, 

but they had not yet begun to engage in criminal activity. They lived by chance. 
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majority of cases in a spirit of exploitation.” At first, most boys identified with the 

“industrial group,” working hard, living at home, and handing their earnings over to their 

parents.  

Once they became newsboys, however, youth began to replace their nuclear 

families with that of their peers, with disastrous results. Ingenieros described how “[boys] 

become friends with minors of the adventitious group; and soon find that that the tyranny 

of their parents, exploitative and brutal, is unbearable.” Life on the streets, engaged in 

whatever activities they chose, was far superior to working and forfeiting their earnings. 

Once incorporated into the group of “adventitious sellers,” boys would leave home and 

“begin the vagrant life” (se dan á la vida vagabunda).  

The experiences of newspaper boys on the street eventually led them to criminal 

activity. According to Ingenieros, “they slowly begin to commit clever crimes (delito 

astuto)…they join gangs of young thieves or they serve as helpers to delinquent adults.” 

In this “intermediate phase of vagrancy,” boys began to get in trouble with the police and 

to spend short stints in the correctional jail.106 As their vagrant lifestyles increased, so to 

did their “antisocial activities.” Ingenieros warned that the majority of child newspaper 

sellers followed this path, while only a small minority “continued to be industrious and 

honest.”107 He concluded that the environment and occupation of selling newspapers 

                                                 
106 For more on the correctional jail see chapter 5. 

 
107 Ingenieros, “Los niños y la delincuencia precoz,” 340. 
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germinated antisocial behavior and perverted children, who, given the right social 

conditions, would never have become delinquents.108  

José Ingenieros associated distinct sexual practices with each of the stages of 

progressive criminality, but stressed more egregious dangers in each than sexuality. 

Many minors in the first group of “industrialists” were the sons of Italian immigrants who 

had come to Argentina to “fulfill the American dream” (hacer la América). These boys 

lived at home and contributed to their family economies. Few had engaged in sexual 

transgressions; although Ingenieros noted that one boy was “his sister’s ‘boyfriend,’ 

carrying out diverse sexual acts on her, principally reciprocal masturbation.”109 The 

biggest problem for “industrialists” was not their sexual deviance, but their ignorant 

parents who compromised their future by sending them into the streets for extra 

household income.110 

Within the next group of “adventitious sellers,” many illiterate nine- to fifteen-

year-olds, lived apart from their families. These boys loved to smoke, drink, and gamble. 

Many had had heterosexual intercourse, and collectively, they had engaged more 

extensively in reciprocal masturbation, oral sex, and pederasty. Half a dozen admitted to 

                                                 
108 The final conclusion of the study was that the city should replace newspaper boys with machines so as 

to avoid the decay of society. 

 
109 Ingenieros, “Los niños y la delincuencia precoz,” 334. 

 
110 It was a common trope among elites to link poverty and criminality, blaming poor parents for the 

corruption of their children. For example, UBA graduate, Manuel de Sautu Riestra rooted the problem of 

juvenile delinquency in the immoral homes of poor children: “the lack of morality in the home, of parents, 

the impure example that [a child] receives through acts and words, corrupts the heart of the child, awaking 

his senses and throwing him into vice.” See Sautu Riestra, Minoridad delincuente, 62. This connection is 

explored in greater detail in chapter 5. 
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having raped minors. Although Ingenieros made the connection between their sexual 

behavior and a lack of morality, he linked what he noted as more pronounced 

degenerative characteristics principally to their laziness, anti-sociability, and tendency 

towards itinerancy. 

The final group, which Ingenieros identified as “young delinquents” (delincuentes 

precoces), lived the most nomadic and fate-filled lives, associating more with adult 

criminals than with newspaper sellers. Many were thieves and committed crimes against 

property, and some were either pimps or had links to prostitution. Alcoholism was 

common among them. Interestingly, there were more active pederasts among the 

delinquents than the adventitious sellers, and fewer passive pederasts.111 The most 

“delinquent” newspaper boys, then, exhibited more “normal” heterosexual tendencies. It 

was their thievery, their dealings with criminals and prostitutes, and, above all, their 

vagrancy, that made them dangerous. 

While Ingenieros linked a different level of sexual perversion to each group of 

newsboys, he did not draw any direct connections between their sexual proclivities and 

their delinquency. There was no discernible pattern. Indeed, the most delinquent were not 

the most sexually passive and, therefore, “degenerate.” Rather, they performed their virile 

sexuality on both women and other boys.  

                                                 
111 Pablo Ben wrote, “sexual roles were distributed according to the age of the partners.” Usually men who 

were older played the active role while those younger filled the receptive one. Given that the decline from 

newspaper boy to delinquent happened as boys grew older, it stands to reason the older “delinquents” may 

have transitioned from passive to active partner over time. See Ben, “Male Sexuality,” 148-9.  
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Perhaps because they displayed more “natural” masculinity, lazy, unproductive 

delinquent youth posed a greater threat to the social order.112 It was these degenerative 

characteristics that Ingenieros worried would eventually lead to the breakdown of society. 

He concluded that because “the wellbeing and prosperity of the country correlates to its 

inhabitants, all that leads to an increase in the number of vagrants and delinquents is 

contrary to the wellbeing and civilization of the country.” Beyond mentioning the sexual 

proclivities of boys and linking them, in passing, to a lack of morality, Ingenieros 

expressed no explicit concern that their same sex intercourse threatened the social order, 

or the future of Argentina.113  

Judges, prosecutors and defenders were similarly restrained in discussing the 

phenomenon of boys having sex with each other. This silence emerges in the complete 

lack of conversation surrounding an incident between two fifteen-year-olds at the 

correctional jail in 1907.114 After Spanish immigrant, José Tejedor, reported that three 

other inmates had forcefully raped him on September 25, the authorities did not comment 

on the act at all, and they passed no moral judgment on those involved. Apparently, the 

rape of Tejedor was the culmination of a dispute over a poncho. Despite clear proof that 

                                                 
112 Chapter five explores the link between masculinity, vagrancy and work ethic in more detail. 

 
113 Historian Eduardo Ciafardo suggests that the mutual masturbation and homosexual experience that José 

Ingenieros observed among newspapers boys perhaps acted as a right of passage into heterosexual 

relations. See Ciafardo, Niños en la ciudad de Buenos Aires, 19. 

 
114 AGN, 2nda entrega, P-136 Perrota, Nicolas por sodomía en la persona de José Tejedor, 1907. This case 

is also discussed in chapter 5. 
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intercourse had occurred, the fiscal decided there was insufficient evidence to formulate 

official charges against the accused.  

Although three young inmates provided slightly different stories about the amount 

of consent and violence involved, they all attested to the fact the event had taken place. 

Eleven-year-old Emilio Herrera testified that Tejedor’s cellmate, fifteen-year-old 

Argentine Nicolas Perrota, had attacked him. He claimed that after Perrota told Tejedor 

he would give him back his poncho, he then attacked Tejedor, covered his mouth, and 

raped him. Thirteen-year-old Héctor Balini painted a more equitable, yet still violent, 

exchange. He reported that Perrota offered to return Tejedor’s lost garment if Tejedor let 

him have sex with him. Tejedor initially said no, but when Perrota threatened him, he 

acquiesced. Eleven-year-old Italian, Genaro Frances, placed the onus on the victim. He 

said Tejedor had offered himself to Perrota in exchange for the cloak.  

In the course of the police investigation, the prosecutor and judge exclusively 

discussed the legal value of the testimonies of these young witnesses, and their weight as 

evidence.115 The complete lack of commentary on both the sexual intercourse that had 

taken place, and the individuals involved begs the question, why? Given contemporary 

vociferous censure of degeneration, social decay, and juvenile delinquency, the most 

logical reason for this silence was that the behavior did not matter. 

                                                 
115 The DA referenced art. 276, inc. 1 of the Criminal Procedural Code which stipulates that the testimony 

of minors younger than eighteen can only serve as a simple “indication,” rather than full proof of a crime, 

and it only counts during the summary (initial) investigation, not during a trial. See Código de 

Procedimiento Criminal, 52. 
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As the above discussion of teenagers in the turn-of-the-century courts showed, 

although officials had begun to worry about the wellbeing of the very young, they were 

generally unconcerned with victimized teenagers. They assumed pubescent boys could, 

and therefore did, consent. Fifteen-year-old Tejedor had the mental capacity to choose 

and take care of himself, which made any sex he had of no legal consequence; nor did his 

rape threaten the general peace. Furthermore, Nicolas Perrota did not concern authorities 

because, having played the dominant, penetrative role, he exhibited a natural, healthy 

masculinity.  

Although drawing conclusions from historical silences is, to a certain degree, a 

necessarily speculative exercise, authorities’ lack of censure of homo-sexuality among 

boys in turn-of-the-century Buenos Aires stands out because of their vociferous 

condemnation of other lower-class behaviors. Given official preoccupation with the 

social order, unless boys were engaged in activities that elites interpreted as a threat to the 

good of society – such as laziness, or delinquent or scandalous behavior – their same sex 

intercourse did not matter. Judges, public defenders and fiscales, along with positivist 

elites and lawmakers, appeared indifferent to the sexual indiscretions of lower-class 

youth. 

CONCLUSION 

 

 As criminal courts prosecuted sodomy between 1853 and 1912, the victims of 

crime were never their first priority. Between 1853 and 1878, authorities concentrated 

exclusively on determining the role of the state in prosecuting the act of sodomy, and 
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both they, as well as the law, were unprepared to deal with young male victims of sexual 

assault. The adoption of Tejedor’s plan as interim legislation in 1878 changed the focus 

of sodomy trials, as Tejedor redefined the situations in which the state could intervene, 

and designated pre-pubescent boys as meritorious of protection.  

The defense of those twelve and younger was an unintended consequence of the 

official desire to uphold and defend the social order. Once the law had limited state action 

to cases of violent attacks and the corruption of minors younger than twelve, the focus of 

authorities shifted to the protection of public morality. Forced to deal with young male 

victims, they did so through a paradigm of female sexuality and victimization. They were 

ambivalent about the nature, and the legal and cultural place, of young sexually 

victimized boys. 

In the early 1890s, an increased concern with juvenile delinquency resulted in the 

articulation of ideas of childhood and adolescence as distinct phases in life. The social 

upheavals wrought by immigration, urbanization, and modernization came to a head in 

the first decade of the twentieth century as increased crime and labor unrest threatened 

the social order. This turmoil led to attempts by elites to understand what they viewed as 

the criminality of lower-class youth. In their efforts, lawyers, criminologists and doctors 

began to articulate ideas of a gender-neutral childhood to which the state extended 

protection no matter what. They also defined adolescence as an in-between life phase 

defined by mental development and the ability to consent. 

Paradoxically, between their vociferous diatribes against the multitudes of roving, 

idle youth that they viewed as a threat to the social order, and their stigmatization of 
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“sexual inverts,” authorities expressed little judgment of same sex relations among poor 

boys in the city. Perhaps this was a result of what elites believed was their objective, 

“scientific” study of social subjects.116 However, given their discussion of other questions 

of social concern, the logical conclusion is that they were not concerned with boy-on-boy 

sex. Because they did not perceive it as a threat to the social order, they felt no need to 

censure it. Official permissibility mirrored cultural acceptance of pederasty among boys 

as long as violence was not involved. Lower-class males of all ages seem to have 

engaged in anal sex with each other as a regular and legitimate form of sexual release. 

While elites did not openly condemn same sex intercourse on either a collective 

or individual basis, notions of pubescent intellectual growth, consent, and the 

stigmatization of “passive pederasts” created a dangerous juridical concoction for 

adolescent boys who played the passive role. Paradoxically, the same mental 

development that caused authorities to assume teenage victims had consented to sex, 

made them view young perpetrators of sexual crimes as potentially incapable of 

understanding the implications of their actions. The next chapter explores how the courts 

treated these young sexual offenders, and how ideas of criminal responsibility, 

“degeneration,” and masculinity interacted to create the category of youth that merited 

special legal and juridical consideratio

                                                 
116 In the preface to Crime and Punishment in Latin America, historian Gil Joseph commented, “The essays 

in this volume leave little doubt… that Latin America’s turn-of-the-century criminologists viewed 

themselves as secular missionaries, imbued with a burning morality and called on to solve society’s ills 

through the application of modern ‘scientific’ truths.” Joseph, preface to Crime and Punishment in Latin 

America, xvi. 
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Chapter 5: Muchachos Perdidos, Vagos, y Degenerados: Age, Responsibility, 

and Juveniles in the Criminal Justice System 

 

In January of 1887, Judge Guillermo Torres sentenced twelve-and-a-half-year-old Adolfo 

Guadesnoviche to six months in prison for the rape of his three-year-old neighbor.1 The young 

defendant confessed that he had abused the little boy, but said he only did so because his victim 

always touched and excited him. He also claimed he was merely imitating the actions of another 

sixteen-year-old resident of the tenement where he lived. 

During his trial, Adolfo spent ten months in the state penitentiary while judicial 

authorities debated his ability, given his young age, to commit crime (delinquir). Judge Torres 

initially sentenced the boy to six months in prison before the appeals court reversed the 

conviction and acquitted him. The justices referenced the Siete Partidas, which instructed that 

those under the age of fourteen were not responsible for “crimes of the flesh.”2 

The details of Adolfo’s story highlight the complex, contradictory, and many times, 

harmful nature of the state’s treatment of youthful offenders in the second half of the nineteenth 

century. Between 1853 and 1912, young defendants like Adolfo exhibited a marked tendency to 

confess to their crimes. This commonality suggests that boys were different than adults, who 

almost invariably denied the charges against them. The special nature of youth became a key 

component in the prosecution of sexual transgressors over time. 

                                                 
1 AGN, 2nda entrega, G-39 Guadesnoviche, Adolfo y Estevanel Francisco, acusados de sodomia en la persona del 

menor Miguel Angel Merlo, 1887. 

 
2 Siete Partidas ley 21, tit. 1, P. 7 and ley 8, tit. 31, P. 7. 
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At the turn of the twentieth century, the mental development of young perpetrators was 

the most important factor in trials. The debate over whether or not a twelve and a half year old 

could commit crime (delinquir), and be held legally responsible, exemplifies this new focus. The 

final decision of the appellate court, which referenced both the thirteenth-century legal treatise, 

the Siete Partidas, as well as Tejedor’s provisional 1878 code – the same year congress ratified 

the first national penal code – demonstrates overlapping legal jurisdictions and the transitory 

nature of justice. Finally, the fact a child of twelve and a half spent ten months in the state 

penitentiary with adult criminals reflects the perennial lack of infrastructure and adequate prisons 

in Buenos Aires to separate juveniles from adults. 

This chapter examines these dynamics of the criminal justice system in order to 

illuminate the state’s treatment of male defendants based upon their age.3 It focuses on three 

aspects: how laws defined crime, punishment and responsibility, how the courts dealt with young 

offenders, and how boys experienced prison.4 All of the offenders were males, and all of the 

                                                 
3 The investigation uses forty-six criminal cases involving sexual offenders younger than twenty years old. Twenty, 

which is halfway between the age limit of minority in the criminal code (18 years) and the civil code (22 years), 

allows an investigation of where the courts drew lines in comparison to the law. Adolfo was the youngest at twelve 

and a half, while most ranged in age from fourteen to seventeen. See table 13 in appendix.  

 
4 By focusing on the whole process of criminal justice (the law, the courts and the prisons) and using age as a 

primary category of analysis, this chapter brings together and contributes to three strands of historical inquiry. First, 

literature on youth and crime has focused on the creation of social and legal categories such as “delinquent” and 

“minor.” By investigating the characteristics that judicial authorities focused on in the prosecution of male youth, 

this study reveals not only the “construction” of “youth” as a distinct phase of life meritorious of special 

consideration, it also reveals the lived experiences of poor boys who ended up before the court. (See Platt, The Child 

Savers; In Latin America: Rodriguez-Saenz “¿Víctimas inocentes o codelincuentes?”; and Mariela Mosqueira, “De 

menores y consumidores: Construcción socio-histórica de la(s) juventud(es) en la Argentina,” Revista 

Latinoamericana de Ciencias Sociales, Niñez y Juventud 8, no. 1 (Jan.-June, 2010): 105-129). Another literature 

looks at either the social construction of crime (elite rhetoric) or at its social and extrajudicial context. By looking at 

the prosecution of crime in the courts, not just elite or popular perceptions, this investigation exposes contradictions 

in governmental and legal policy towards youth. (See Rodriguez, Civilizing Argentina, Slatta, “Rural Criminality”; 

Aguirre and Buffington, eds., Reconstructing Criminality in Latin America; Picatto, City of Suspects; Salvatore 

article in Reconstructing Criminality). This focus on how the courts treated young perpetrators, not just at elite 

rhetoric, also contributes to literature on punishment in Latin America. Scholars have investigated the emergence of 

the penitentiary, prisons and places of reclusion. They have questioned their relationship to state formation, popular 
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cases were either heterosexual, or involved boy on boy sex.5 Over time, the codification of 

criminal law extended special juridical consideration to those younger than eighteen, thereby 

partitioning off those years as a distinct phase of life.6 Influenced by the changing law, the 

                                                                                                                                                             
contestation over space, and lived experiences. By looking at positivism in the courts, chapter reveals its effects 

outside of the penitentiary. (See Salvatore and Aguirre, eds., The Birth of the Penitentiary in Latin America; and Lila 

Caimari, Apenas un delincuente). Finally, this periodization of this study contextualizes positivist reform at the turn 

of the twentieth century. Carlos Aguirre commented that the period between 1870 and 1930 has become a focus of 

intense scholarly attention because of the adoption of new discourses about crime and punishment. (Aguirre, “Crime 

and Punishment in Latin America: A Bibliographical Essay,” in Reconstructing Criminality in Latin America, 241-

250). By going back further in time and not isolating the years around the turn of the century, this work 

demonstrates continuities between the mid- and late-nineteenth century. Although the urban context and ideology of 

elites changed, positivists merely applied new ideas to old problems. Gisela Sedeillán looked at issues similar to 

those explored in this chapter in her article, “El menor ante la codificación.” She draws similar conclusions about 

the way the state treated minors, although her reliance on Rodolfo Rivarola and the verdicts of the Superior Tribunal 

means she is not able to look at the full extent of the influence of positivism in the courts. 

 
5 None of the sexual perpetrators were women. Females only appeared in two cases as accomplices to male rapists. 

Female criminals were of little concern to turn-of-the-century elites. Roberto Levillier, who wrote about crime in the 

city in 1910, illustrated this apathy: “female delinquency has not inspired the least interest in Buenos Aires. The 

specialists consider the percentage of these crimes statistically insignificant, and the causes neither important nor 

long lasting and they have worried neither about their evolution, nor their prevention, nor their reincidence rate.” 

(Quoted in Guy, “Girls in Prison,” in Crime and Punishment in Latin America, 369-70). In 1915, an article printed 

in the Anales de the Facultad de Derecho y Ciencias Sociales reported that in 1913, the proportion of women in 

juvenile delinquency was 3.57% of crimes against people and 4.53% in crimes against property – even less than 

women included in delinquent behavior in general. He proposed this was due to the fact that female minors did not 

have access to the street – “the principle agent of all contagion, the theatre to criminal initiations” – and therefore 

have fewer opportunities to commit crime than boys. See Roberto Gache, “La delincuencia infantil,” Anales de la 

Facultad de Derechoy Ciencias Sociales, tomo 5, 3ra parte, segunda serie (Buenos Aires: Facultad de Derecho y 

Ciencias Sociales, 1915), 418. When officials did discuss female criminality, it was almost always linked to 

prostitution and hysteria. See Julia Rodriguez’s discussion in Civilizing Argentina, 73-79 and 95-120; and Donna 

Guy, Sex and Danger in Buenos Aires. 

In the sample cases, there are four different types of interactions, which received different treatment according to the 

age and sex of the victim. The primary focus in heterosexual interactions was the nature and the reputation of the 

female involved. The comparative lack of discussion of defendants may attest that authorities considered them 

“natural.” First are those involving an older boy and an older girl, which generally involved pre-marital sex between 

boyfriends and girlfriends. There were also cases of an older boy and a younger female. Although these interactions 

were increasingly condemned because of the young age of the victim. The other two types of cases were 

homosexual encounters either between boys of similar ages, or between an older boy and a younger one. Given the 

“abnormal” nature of these actions, authorities saved most of their censure for them. They, therefore, reveal more 

about official attitudes towards deviant minors. Elite ideas of “appropriate” sexuality undoubtedly skewed their 

opinions of the boys who engaged in homosexual sex for the worst. However, sodomy cases expose not only the 

realities of the lives of lower-class male youth in Buenos Aires, who spent much of their time in public homo-social 

spaces, but also the concern that their lifestyle caused officials. 

 
6 I employ the term “youth” (juventud) in order to capture an ambiguous, yet distinct, phase of life that became 

increasingly well defined over time. Although judicial authorities did not generally employ the word, its use in this 

chapter seeks to capture how a variety of young males, whom porteño officials called various things – boys 

(niños/muchachos), minors (menores), and adolescents (adolescentes) – all became part of a single social group. 



 303 

attitude and decisions of judicial authorities shifted as well. A general sense that boys were 

different from adults solidified and manifested in lower sentences, as well as the treatment of 

boys according to their intellectual development.  

While the mental state of teenagers primarily dictated their legal responsibility at the turn 

of the century, it was also influenced by elite class bias and standards of appropriate behavior. 

Despite the conviction that youth merited special juridical consideration, the stigmatization and 

censure of lower-class lifestyles resulted in contradictory government policy. Authorities sought 

to protect wayward youth and prevent their metamorphosis into criminal elements. They 

simultaneously criminalized the “idle” lifestyle of children on the street, periodically rounded 

them up, and housed them in jail. These policies overtaxed the prison system, undermined the 

goal of the reform of delinquents, and, ultimately, endangered the boys who passed through it.7  

The following sections examine the state’s treatment of youth through three eras, which 

correspond to both legal change and developments in the prison system. The first part looks at 

the twenty-five years between 1853 and 1877 when there was no penitentiary in Buenos Aires 

and the influence of the Siete Partidas in the courts made the age of fourteen the limit of criminal 

responsibility. The second section illuminates how, in the fifteen years between the adoption of 

Tejedor’s code in 1878 and the establishment of the first juvenile jail in 1893, age became a 

mitigating factor in trials for those younger than eighteen. The final portion explores the nineteen 

years around the turn of the century, when positivist criminology was on the rise, judges 

                                                 
7 The correlation between vagrancy and criminality meant that not only youth convicted in the courts ended up in 

jail. This analysis, therefore, necessarily looks beyond the courtroom to examine elite fear over, and government 

policy towards, poor boys in the streets. The work of Argentine sociologist Silvia Guemureman illustrates that today 

the majority of juveniles in police custody and detention centers in the province of Buenos Aires are there because 

of poverty (causas civiles-asistenciales) rather than criminal behavior. See Guemureman, “La institución total nunca 

es cosa buena: aproximaciones a la realidad del encierro a los adolescentes infractores en la provincia de Buenos 

Aires,” in Infancias: Políticas y Saberes, 2011. 
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administered mental examinations to boys to decide their responsibility, and the state created 

special juvenile facilities. Between 1853 and 1912, even as male youth emerged as a social group 

that merited special legal and juridical consideration, attempts to instruct, educate, correct and 

protect lower-class boys, both criminal and not, largely failed. 

 

“A MINOR FULL OF IGNORANCE”: THE SIETE PARTIDAS AND THE IDEA OF YOUTHFUL 

DIFFERENCE, 1853 TO 1877 

 

Between 1853 and 1878, authorities relied on the Siete Partidas to deal with accused 

sexual deviants. As a result, they drew the line of criminal responsibility at the age of fourteen. 

Judges exonerated those younger while holding those older completely responsible before the 

law. Most of the youth convicted served their sentences, which averaged 2 years, in the army. 

Although Buenos Aires remained a small, provincial town before 1878, elites were already 

concerned about the danger that lower-class male youth inhabiting public streets posed to 

society, and sought to combat the threat. A lack of infrastructure and space in prisons, however, 

meant their policies enacted to solve the problem hurt the boys they targeted. 

This section first describes the relationship between age and deviance in the Siete 

Partidas. It then explores how the pre-national law influenced the prosecution of boys accused of 

sexual crimes. Finally, it discusses the deficiencies of the jails in Buenos Aires and how they 

affected those who entered them between 1853 and 1878. In the decades before the adoption of 

the first republican legislation, and the construction of the first national penitentiary, only boys 

younger than fourteen received special treatment in the courts, and many suffered in a decrepit 

prison system. 

Age and Deviance in the Siete Partidas  
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The Siete Partidas differentiated levels of criminality and potential culpability before the 

law by age. It delineated three stages: until the age of ten and a half, between ten and a half and 

fourteen, and from fourteen to seventeen. The thirteenth-century legal treatise prohibited 

bringing charges against any child under the age of ten and a half for any crime, and it stipulated 

decreased punishments for those younger than 17.8 It also prohibited the prosecution of boys 

younger than fourteen in all cases of “lust” (lujuria):  

a boy under fourteen years of age cannot be accused of any offense which he has 

committed by reason of licentiousness; for although he might attempt to commit an 

offense of this description, no man should believe that he could accomplish it, and if he 

should succeed, he would not have sufficient intelligence to understand what he was 

doing, and therefore he ought not to be accused and punished on account of it.9 
 

This clause, in spelling out why boys younger than fourteen should not be charged for 

crimes of a sexual nature, reveals two assumed characteristics of male youth. The first was their 

asexuality. The assertion that even if a boy wanted to commit a licentious act, “no man should 

believe that he could accomplish it,” suggests that until the age of fourteen male youth were 

unable to commit sexual acts. The second characteristic was their mental immaturity. Even if 

they did commit a sexual trespass, those younger than fourteen did not possess “sufficient 

intelligence” to understand the legal implications of their actions.  

The article on sodomy in the Siete Partidas reveals a final attribute of youth: their lack of 

moral understanding.  The law stipulated that boys under fourteen, whether passive victim or 

active perpetrator, could not be accused of, or tried for, sodomy, “because minors do not 

                                                 
8 Siete Partidas ley 21, tit. 1, P. 7 and ley 8, tit. 31, P. 7.  

 
9 Ibid., ley 9, tit. 1, P. 7. It also prohibited bringing charges against girls younger than twelve. In its differing 

treatment of youth by sex, the law assigned different sexualities to males and females, based upon the generalized 

and presumed arrival of puberty. 
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understand how serious the offense is that they commit.”10 In the Catholic legal paradigm, sin 

and crime were equivalent. The law assumed that young children did not understand the 

sinfulness of sexual immorality. According to the Siete Partidas, males were asexual, mentally 

immature, and morally ignorant until fourteen. Because of these characteristics, the law 

prohibited holding them responsible for their sexual decisions or actions. 

For those older than fourteen, age determined not only their responsibility but also their 

punishment. The law stipulated that until seventeen youth should receive lighter sentences than 

men. However, in “pre-modern” society, characterized by complex hierarchies, age was one of 

many social, racial, and cultural characteristics that dictated how a court should decide 

punishment.  

In addition to age, the Siete Partidas took into account the social status of both the 

delinquent and the victim. It treated the poor more harshly than the rich. It also considered the 

time and place the crime occurred. It was more egregious to engage in criminal behavior at night 

than it was during the day.  

Finally the law considered how the delinquent committed his illicit action. A treasonous 

or deceitful act, for example, was worse than something that happened during a fight or duel.11 In 

thirteenth-century law, age was one of several variables that decided responsibility and 

punishment. 

In the stipulations on sexual crimes, the Siete Partidas provided surprisingly detailed 

descriptions of the characteristics of children older and younger than fourteen. Until that age, 

                                                 
10 Ibid., ley 2, tit. 21, P. 7.  

 
11 Ibid., ley 8, tit. 31, P. 7. 
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youth were mentally, morally, and sexually ignorant. After that, the law assumed youth became 

knowledgeable and could, therefore, be held criminally responsible for their actions. The 

continued reign of these pre-national laws, well into the second half of the nineteenth century, 

influenced how porteño judicial authorities dealt with the young sexual perpetrators that came 

before the courts.  

Age and Deviance in Mid-Nineteenth Century Courts 

 

In the 1850s and 1860s, the age stipulations from the Siete Partidas directed the 

prosecution of juvenile offenders in the criminal tribunals of Buenos Aires. Although the pre-

national law had charged judges to lessen sentences for those younger than seventeen, 

nineteenth-century courts instead set the line of responsibility at fourteen. The criminal case 

involving six boys accused of sodomy in 1862 illustrates the main tenets of the state’s treatment 

of young offenders at mid century. The context of the crime, the actions of the defendants, and 

the responses of the judge and prosecutor reflect dynamics of lower-class life in the city, 

perceptions of the distinctive nature of the young, and the ultimate harmfulness of official 

policies. 

 These questions emerged in a saga that began in July of 1862. That month, ten-year-old 

Domingo Patiño’s uncle and legal guardian took him to the hospital to get treatment for a 

venereal infection. According to the youth, while he was harvesting peaches, seventeen-year-old 

Francisco Vidal and thirteen-year-old Luis Pince, had grabbed him and committed “acts of 

sodomy” on him. The young Pince confessed, claimed Vidal was the ringleader, and gave the 

names of four other accomplices to the authorities. In all, the police arrested six boys for the 

“crime of lust (lujuria).” In his letter to the judge, the police chief lamented that individuals such 
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as these, who spent their lives hanging out in the streets, had been abandoned by their parents 

and posed a threat to society. 

The fates of the six young defendants demonstrate how the age stipulations in the Siete 

Partidas affected the prosecution of sexual deviance. Upon receiving the case, Judge Jacinto 

Cárdenas immediately released five of the boys. Because they were younger than fourteen, 

ranging in age from ten to thirteen, he reasoned they were not responsible for their actions.12 He 

only convicted seventeen-year-old Francisco Vidal. Judge Cárdenas’s treatment of these youth 

demonstrates how fourteen served as the dividing line between responsibility and irresponsibility 

in mid-nineteenth century courts.  

While Cárdenas’s decision reflects the attitude of the state, the actions of Luis Pince and 

Francisco Vidal demonstrate commonalities in the behavior of young defendants. Thirteen-year-

old Luis confessed, while seventeen-year-old Francisco Vidal denied the allegations against him. 

Along with medical examinations, confessions were the most important pieces of evidence in 

trials of sexual crimes. Like Luis Pince, young boys exhibited a marked tendency to admit their 

guilt. The younger they were, the more likely to confess.13 Their concessions often resulted in 

convictions. 

Most commonly, youthful defendants admitted to what they had done, but claimed the 

sexual interaction had been consensual. Such was the case with fifteen-year-old Silvestre Lujan, 

                                                 
12 AHPBA, 213-16 criminal contra Francisco Vidal, Luis Poncel, Geronimo Facio et al. por sodomia, 1862. 

 
13 See table 15 in appendix. Of the 46 sampled cases, in over half at least one of the defendants confessed. Between 

1853 and 1878, in eight of the fifteen cases, the defendant/s admitted to at least part of their crime. This is 44 percent 

of the total, versus 24 percent of adult offenders.  
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accused of raping a seven-year-old girl in 1857.14 The youth initially denied the accusation 

against him. However, confronted with the physical evidence of blood on her legs, he admitted to 

the crime, but claimed the interaction had not been violent. Teenagers’ tendency to affirm the 

consensual nature of their sexual indiscretions may manifest a popular assumption, which 

aligned with legal prescriptions, that violence made sexual liaisons illegal.15 It may also reflect 

boys’ immaturity, ignorance, and a lack of understanding that they could get in trouble for their 

actions. 

Just as the confessions of teenagers likely expressed their inexperience, the way officials 

talked about young offenders suggests a generalized sense that boys were different than grown 

men. In Silvestre Lujan’s case, the prosecutor posited that the boy had confessed because of his 

age. During initial questioning, the teen supposedly told the police that he had raped his 

coworker because they had assured him that they would let him go if he did.16  

In the DA’s estimation, the confession of Lujan was understandable given his “young 

age” (poca edad). The insinuation was that he believed the police and confessed to his crime 

because he was young and naive. Similarly, the defender of a fourteen-year-old in 1859 argued 

his client’s innocence on the grounds that he was a “minor full of ignorance.”17 The commentary 

                                                 
14 AHPBA, 173-3 contra Silvestre Lujan acusado de violación en una niña de 6 a 7 años en marzo, 1857.  
Other cases in which the defendant confessed but claimed the interactions were “consensual”: AHPBA, 170-20, 

criminal contra Juan Giovani por estupro cometido en la persona de la niña de seis años, Rosa Puzzoli,1856; and 

AGN, 2nda entrega, O-3 Otero Juan por sodomía, 1876. With the other confessions, the defendants claimed the 

interactions had not been violent. 

 
15 These ideas are explored in greater detail in chapter 3. 

 
16 This incident highlights the inconsistencies between police and judicial procedure discussed in chapter 1. Many 

times the police reported that offenders confessed to their crimes during initial questioning, only to have them deny 

the charges before a judge. See footnote 51 in chapter 1. 

 
17 AHPBA, 194-47 criminal contra el joven Juan Silva por estupro de una niña de cuatro años, 1859. 
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of the defender and prosecutor suggest a correlation, shared among authorities, between young 

age and naiveté.  

Despite this sense that youth made a difference, between 1853 and 1878 the courts 

dispensed the same punishment to boys as young as fourteen as they did to adults. Two to four 

years of armed service, public works, or prison (presidio) were the most common sentences.18 

Judge Jacinto Cárdenas sentenced seventeen-year-old Luis Vidal, the only boy convicted in the 

sodomy scandal that opened this section, to two years in the army. It was the same penalty 

judges gave to fourteen-year-old Juan Silva in 1859, a twenty-six-year-old for attacking a 

married woman in 1854, a nineteen-year-old for the estupro of an eight-year-old girl in 1866, 

and a twenty-four-year-old for the estupro of a fourteen-year-old boy in 1872.19 Magistrates did 

not differentiate punishment based upon the age of the accused.20  

                                                                                                                                                             
 
18 During the colonial era, the most common punishments for sexual transgressions in Buenos Aires had been 

temporary exile to another town or public lashings. Penalties increased according to social status of the perpetrator 

and the victim. Slaves received the worst punishments, and the courts saved the harshest penalties for the rape of 

girls younger than fifteen. See Socolow, “Women and Crime,” 48-9. After Independence, liberals sought to 

“modernize” penal law by moving away from public spectacles and corporal punishment to the privation of liberty. 

The Constitution of 1853 clearly established what punishment should not be: arbitrary death, mortification, or 

lashings. Art. 18 also stipulated how prisons would be in the country: “healthy and clean for the security and not the 

punishment of the prisoners detained in them.” Although the notion of confinement was not a novelty of liberalism, 

the idea was to reform criminals through incarceration and work. See Caimari, “Castigar Civilizadamente. Rasgos 

de la modernización punitiva en la Argentina (1827-1930),” in Violencias, delitos y justicias, 141-167; and  

Constitution of the Republic of Argentina (Washington, D.C.: Pan American Union, 1953). 

 
19 AHPBA, 165-41, Ladislao Villamayor por sospechas de violación y otras atentados a doña Pastora Caulin, 

1854; AHPBA, 256-7, Andrés Goldan por estupro, 1866; and AGN, 2nda entrega, B-1 Bianquetti, Pablo por 

estupro, 1872. Other cases involving similar punishments: AHPBA, 163-3 criminal contra Fortunato Ballester por 

estupro cometido en la niña de 4.5 años, 1855 (2 years armed service); AHPBA, 173-2 criminal contra Vicente 

Gabriel por sodomía con el joven de edad de 13 años Juan Bautista, 1857 (two years of public works); AHPBA, 

286-41, contra Domingo Pineiro por conato de sodomia, 1869 (two years of presidio). Sentences did not differ by 

the type of crime. See table 15 in appendix.  

 
20 Between 1853 and 1878, a judge only factored the age of the defendant into sentencing one time. In 1863, Judge 

Manuel Langeinheim lowered the sentence for Carlos Goroy, who abused a nine-year-old girl. The court case does 

not record Goroy’s age but refers to him as “young” (joven). See AHPBA, 227-2 criminal contra Carlos Goroy por 

estupro en la joven Máxima García, 1863. The only other time prior to the 1880s that the courts lowered the 

sentence because of age was a case of “consensual” sodomy from 1864. Judge Langenheim had initially condemned 
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It is likely that the continual warfare, characteristic of Argentina between 1853 and 1870, 

contributed to the sentences judges dispensed. During the first half of the nineteenth century, war 

between liberals and conservatives had made forced work and coercive military service the most 

useful and common forms of punishment.21 Even after the defeat of Juan Manuel de Rosas in 

1853, fighting continued until 1870. For nine years, the province of Buenos Aires battled a 

confederation of provinces from the interior for control of the country. After the civil war ended 

in 1862, president Bartolomé Mitre then entered into conflict with Paraguay. The so-called War 

of Triple Alliance lasted until 1870. During these years of continual warfare, the superior 

tribunal of justice condemned several men accused of sexual indiscretions to the service of arms 

without any indication as to why they received that punishment. These sentences without 

convictions suggest the courts continued to use the military to control the population.22 

Although continuing conflicts may have influenced sentences for military service, they 

were also the result of the decrepit state of the prison system in mid-nineteenth century Buenos 

Aires. Those men given two to four years of “prison” (presidio) also served their time doing hard 

                                                                                                                                                             
the fifteen-year-old involved to four years of prison because the medical exam reported signs of repeated 

penetration. As explained in chapter four, habitual penetration indicated to the court that the youth had consented to 

the act. According to Langenheim, the acquiescence of the “victim” made him an accomplice. The Superior Tribunal 

then lowered his sentence from four to two years because he was only fifteen. See AHPBA, 239-59 criminal contra 

Domingo Broncin y and Cristobal Caballar por sodomía, 1864. 

 
21 Caimari, “Castigar Civilizadamente,” 145. This was common throughout Latin America. See Salvatore and 

Aguirre, eds., The Birth of the Penitentiary, 19-20. For the army as a penal institution in nineteenth-century Brazil 

and the changes it underwent after World War I see Peter Beattie, The Tribute of Blood: Army, Honor, Race and 

Nation in Brazil 1864-1945 (Durham: Duke University Press, 2001). 

 
22 Sentencing men to armed service was also cheaper than keeping them in prison and it made them useful to the 

state. Of the 31 convictions between 1853 and 1877, 9 received a sentence of armed service and four of those were 

sudden sentences passed down by the superior tribunal. The last case was in 1869, the year before the period of 

warfare ended. In 1872 Congress passed a law the prohibited anyone sentenced to presidio or the death penalty to 

serve in the armed forces. See Juan Terán, Sistema Penitenciario (Buenos Aires: Imprenta, Litografía y Fundición 

de lipos á vapor, 1874), 11.  
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labor or armed service. According to law school graduate, Juan Terán, this was because of “an 

absolute lack of buildings adequate to fulfill the sentences of justice.”23 The one jail in mid-

nineteenth-century Buenos Aires was plagued with problems, which endangered the youth who 

passed through it. 

The Convicted, Street Children, and the Criminal Justice System  

The boys who confronted the prison system in the mid-nineteenth century often exited 

more corrupt than when they entered. However, not only those who committed a crime and 

passed through the judicial system experienced prison, but also poor boys that loitered in public 

places. Because of the elite tendency to criminalize vagrancy, many youth who spent their time 

on city streets also ended up in state custody. Due to a lack of infrastructure, the prisons were 

overcrowded and unhygienic, and housed together individuals who were there for a multiplicity 

of reasons. Given government policies, as well as the realities of lower-class life, neither the 

streets nor the prisons were safe places for boys in the mid-nineteenth century.  

Although Buenos Aires remained a small, provincial town between 1853 and 1878, the 

presence of male youth on the street already preoccupied governing elites.24 The realities of 

lower-class urban life meant boys spent a large portion of their day outside. They worked, 

played, hung out with their friends, and, at times, engaged in sexual indiscretions in public. A 

defender commented in 1864 that the sexual transgression of his client had occurred in “one of 

                                                 
23 Terán, Sistema Penitenciario, 11.  

 
24 One of the reasons for the high number of “abandoned” youth was the seasonal nature and instability of the job 

market in Buenos Aires. Especially after 1870, immigrants flooded into Buenos Aires seeking opportunity (hacer la 

América), but found little opportunity. The nature of export-driven economic growth based on the planting and 

harvesting of commodities like wheat created a very seasonal labor market. Immigrants could often only find during 

certain months of the year. See Salvatore, “Prison Reform and Buenos Aires,” 280-6. 
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the many gatherings of boys (muchachos) that can be seen in the streets at all times.”25 As a 

result of the realities of life for the poor, the street became a homo-social space of congregation. 

Even if boys did not break any laws while loitering, the state criminalized their action of merely 

occupying public spaces.26 

Elites condemned the presence of dawdling youth because they viewed them as a threat 

to society. The root of the problem was that parents had failed to care for, and watch over, their 

sons. The police officer responsible for arresting the six individuals involved in the sexual 

scandal that opened this section called them “lost boys (muchachos perdidos), who live[d] 

without the vigilance of their parents.” He decried that mothers and fathers left their children 

“free in the streets, despite knowing the responsibility that they have.” 

As a result of parental neglect, boys spent the majority of their time in public spaces, 

which corrupted them. The officer continued, in the streets “[boys] learn[ed] all classes of vice 

and evils.”27 While for elites the lives of poor, male youth made them anti-social and a threat to 

society, for poor boys themselves, their lifestyles made them vulnerable to sexual attack. 

 The judicial record is rife with examples of the ways in which the realities of lower-class 

life exposed male youth to physical danger. Two instances provide illustrations. In 1864 an 

                                                 
25 AHPBA, 234-37 criminal contra Ciriaco Castro, Manuel Lopez y Pedro Aguirre (primeros dos por sodomia y 

último por complicidad), 1864. 

 
26 Vagrancy was an especially pressing issue in the countryside. For a discussion of state attempts to control a 

seemingly unruly rural population see Slatta, “Rural Criminality.” An incest case highlights how the judiciary 

participated in the control of the rural populace. In 1853, Juan Pedro Barragan’s teenage daughter reported him to 

the police for deflowering her. Although the judge ruled there was a lack of sufficient proof that he had committed a 

sexual trespass, he still sentenced Barragan to 4 years of armed service for “vagrancy.” See AHPBA, 154-27 Contra 

Juan Pedro Barragan por haber violentado a su hija Ana, y por vago y entretenido, 1853. Vagrancy was not only a 

problem in Argentina, but all over Latin America after Independence. For discussion of policies towards vagrancy in 

early Republican Mexico, see the article by Richard Warren in Reconstructing Criminality in Latin America.  

 
27 AHPBA, 213-16 Criminal contra Francisco Vidal, Luis Poncel, Geronimo Facio et al. por sodomia, 1862.  
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eleven-year-old was hanging out at a local store when he met three men. The nineteen-year-old 

trio invited him back to one of their rented rooms, where the victim reported they got him drunk 

and “took advantage of him like a woman.”28 In 1877, a father told the police that his son had 

been walking down the street with his friends when a man stopped them, took out his knife, and 

dropped his pants.29 These are but two of a multiplicity of occasions when the presence of boys 

in public, homosocial spaces exposed them to sexual victimization. Despite the vulnerability of 

their daily existence, state representatives were more concerned with the danger that they 

presented to society. 

The government responded to this perceived menace by removing youth from the streets. 

In 1857, the president ordered the collection of “vagrants” (vagos) between ten and fourteen and 

destined them to work as servants and apprentices on boats.30 Although this solution may have 

temporarily made public spaces safer, the report of an Italian immigrant in 1868 suggests that it 

merely moved boys from vulnerability in one homosocial space to another. Domingo Ronco 

claimed that a thirty-five-year-old Italian sailor had attacked his son, Antonio, on a boat. 

According to the concerned father, the man had convinced the youth “to do the most improper 

actions.” The case file does not indicate why Antonio was on the boat or exactly how old he was. 

However, given his youth and inexplicable presence on the vessel, he may have been there as a 

                                                 
28 AHPBA, 234-37 Criminal contra Ciriaco, Castro, Manuel Lopez y Pedro Aguirre (primeros dos por sodomía y el 

último por complicidad), 1864. 

 
29 AHPBA, P-13 Marcazzini Don Antonio contra Don Jacinto Pandulfo por violación, 1877.  

 
30 Donato y Rivanera, Historia, 104. 
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result of government policy.31 His victimization, then, could have resulted from official attempts 

to protect society by cleaning up the streets.  

While some dawdling boys ended up as apprentices and servants, others wound up in jail. 

In 1875, the police chief, Manuel Rocha, lamented that sending “vagrant minors” to prison only 

served to corrupt them.32 This resulted in part from a lack of infrastructure. In his 1874 thesis on 

the penitentiary system, Lawyer Juan Terán, decried the deplorable state of criminal justice. 

Prisons in Argentina, he claimed, “do not deserve that name.” They were nothing but “miserable 

shacks in which the drunkard breaks the cell door with a fist, and nobody can contain him.”33 In 

the city of Buenos Aires, the only so-called prison was the city jail located in the old cabildo. 

The lack of adequate prisons meant that all men in state custody were housed together at 

the city jail.34 Those arrested for petty misdemeanors, those convicted of serious crimes, debtors, 

and youth, both criminal and vagrant, crowded the cells of the establishment. Juan Terán 

commented, there “you find the habitual criminal next to the youth, the treacherous (alevoso) 

                                                 
31 AHPBA, 268-2 criminal contra Galandri, Antonio por tentativa de sodomía a Antonio Ronco, 1868.  

 
32 Donato y Rivanera, Historia, 142. 

 
33 Teran, Sistema Penitenciario, 11. Historian Carlos Aguirre described similar conditions in early nineteenth-

century Lima. See Aguirre, “The Lima Penitentiary and the Modernization of Criminal Justice,” in The Birth of the 

Penitentiary, 47-55. 

 
34 Juan de Garay, the Spanish conquistador who founded Buenos Aires, established the jail at the cabildo in 1580. 

An unidentified quote from the late eighteenth century, located on a placard in the courtyard today reports that the 

mixed character of the jail, the overpopulation, and the lack of hygiene and food resulted in overcrowding and 

“promiscuity”: “in the main chamber, the fetidness of the jail is intolerable, when they open the windows the smell 

is very strong.” Argentina historian, Lila Caimari, described the jail in the following way: “The old prison, located 

in the middle of the city, was seen as a dangerous focal point of contagion: contagion of germs, because of the 

overcrowding – an accusation with increasing weight in a society ever more sensible to the anti-hygienic images of 

the plague – but also of moral contagion, because of the overcrowding and mixture of prisoners of a diverse nature. 

It was, in addition, a shameful symbol in front of the Pyramid of May, and a dark presence in the Paseo de la 

Victoria [central square], which revealed to passersby the disagreeable spectacle of the piled up prisoners.” Caimari, 

“Castigar Civilizadamente,” 149. 
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next to he who perhaps sinned out of ignorance, and the condemned thief next to he who is only 

on trial.”35 The policy of housing all classes of “delinquents” together led to overcrowding. 

Although the public jail could house 200 inmates, the state transferred 710 prisoners from there 

to the penitentiary upon its completion in 1877.36  

As one solution to the corrupting effects of the prison system, police chief Rocha 

suggested the creation of a special correctional facility for boys. It would function like a school 

and would teach shiftless youth practical farming skills that could offer them a way out of their 

“criminal lifestyles.”37 The suggestion of the chief highlights the correlation between vagrancy 

and criminality in the minds of elites. It also illustrates the perception that youth, not only street 

children but also those tried and sentenced in the courts of law, should received special treatment 

from the state. Despite this awareness, the government would not make special accommodations 

for youth in prisons for almost twenty years. 

While Buenos Aires was still a large village in the 1850s, 1860s and 1870s, the state 

lacked space to house all of the unruly segments of the population. Although the completion of 

the national penitentiary in 1877 would usher in a new era in the confinement and punishment of 

                                                 
35 Teran, Sistema Penitenciario, 11. On December 27, 1860 the police chief had similarly warned president 

Domingo Sarmiento of the danger this situation posed: “the lack of separation between detained, processed or 

delinquent prisoners increases the depravation of the prior and perverts those [being held] for minor crimes.” To 

remedy the situation, the chief suggested making the old university building a jail for debtors and those held for 

correctional crimes, while sending those destined for penitentiary or prison to the cuadro de residencia. See Donato 

y Rivanera, Historia, 109. 

 
36 In the 1860s the jail housed an average of 200 inmates on any given day. See Scobie, Plaza to Suburb, 38. 

Provincial law 24, passed in August of 1870 approved plans to construct a jail for the detained and those condemned 

to penitentiary, because “jails are made for security, not for the torture of prisoners.” Law 781, passed in 1872, 

authorized the construction of the edifice, which began in May of 1877. The completed penitentiary became 

property of the nation with the federalization of Buenos Aires in 1880. See Levaggi, Historia del derecho penal, 

156-7. 

 
37 Donato y Rivanera, Historia, 140. 
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men convicted of crimes, it would become yet another overcrowded, ineffective institution of 

criminal justice. Until the late 1870s, the courts treated boys older than fourteen processed 

through the criminal justice system much as they did adults. While acknowledging that youthful 

offenders older than fourteen were distinct in some way from grown men, officials would not 

begin to give them special consideration until the 1880s.  

 “THE FLIPPANCY OF THE CHILD AND THE MATURITY OF THE MAN”: TEJEDOR’S CODE AND 

AGE AS A MITIGATING FACTOR IN TRIALS, 1878 TO 1893 

 

After congress adopted Tejedor’s proposed code as provisional law in 1878, judges began 

to lower sentences due to the age of the defendant. After the completion of the national 

penitentiary in 1877 those convicted served their time in jail rather than in the service of arms. 

As immigrants from southern Europe poured into the city between 1878 and 1893, the number of 

vagrant youth on the streets increased. Because the correlation between vagrancy and crime 

persisted, the state continued to round up and house street children in prisons. Despite significant 

infrastructural developments in the criminal justice system, such as the creation of the first 

juvenile jail in 1893, issues of overcrowding remained a perennial problem.38  

 This section first describes how Carlos Tejedor defined criminal responsibility and his 

specifications for the treatment of juvenile offenders. It then explores how the courts began to 

lower sentences for those younger than eighteen. Finally, it exposes continued issues of 

                                                 
38 In 1880, the city of Buenos Aires became the capital of the nation. As a result, all of the criminal tribunals that 

had previously been under the jurisdiction of the province transferred to the federal government. This shift in 

jurisdiction did not change the quotidian workings of the tribunals. The magistrates remained the same, as did the 

location and daily functioning of justice. In this sense, the federalization of Buenos Aires does not have the same 

historical significance from the point of view of legal history. Other important changes in the 1880s included the 

ratification of Tejedor’s code as the first national penal code in January of 1887, the inauguration of a new central 

police station in 1888, and the passage of the Criminal Procedural Code in 1889, which significantly altered the 

judicial process for the first time since Independence. See chapter 1 for more on the effects of the procedural code 

on the judicial process. 
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infrastructure and problems with the prison system until the creation of the first juvenile prison 

in 1893. In the fifteen years between the adoption of Tejedor’s code and the establishment of the 

correctional jail for minors (cárcel correccional de menores), the courts began to give “youth” 

between fourteen and eighteen special juridical consideration, while boys continued to face the 

same dangers and vulnerabilities in prison.  

Responsibility and Age in Carlos Tejedor’s Code 

 

Carlos Tejedor’s conceptualization of criminal responsibility was rooted in the classical 

school of criminology. This intellectual movement, which emerged from the Enlightenment, held 

that man had free will and an innate ability to make choices.39 He, therefore, committed crime 

because he elected to do so. The exercise of free will was first and foremost the basis for 

criminal responsibility.  

In his code, Tejedor called men “voluntary authors” of crime and presumed they 

committed illicit actions with intention unless proven otherwise.40 He characterized that an 

illegal action occurred, “when the agent makes the decision to carry out a crime that results from 

his actions, as an intentional object of his actions, and knowing that the resolution is illegitimate 

and punishable” (my italics).41 Although Tejedor acknowledged that actions considered illegal 

sometimes happened by accident, the baseline assumption of the code was that rational men 

                                                 
39 The classical school had its roots in the work of eighteen-century Italian criminologist Cesare Beccaria. In his 

book, Dei delitti e delle pene (On Crime and Punishment), he emphasized the necessity for judges to consider all 

men equal regardless of their social status. This was in response to the harsh punishments associated with the ancien 

régime, which depended upon social status. Given the focus on crime rather than the criminal, Beccaria stressed the 

need for the punishment to be in proportion to the crime. 

 
40 In their focus on the crime rather than the criminal, and the belief in free will, both the classical school, and 

Tejedor’s code failed to account for subjects with mental disorders who did not have the ability to understand their 

actions. See Sedeillán, “El menor ante la codificación,” 99. 

 
41 Tit. 1, art. 3, Tejedor, Proyecto de código penal, vol. 1, 9. 
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chose to break the law.42 Their free will made them responsible, and the state punished them for 

their choices in order to deter them from making the same mistaken decision twice. 

Age also influenced Tejedor’s conceptualization of criminal responsibility. However, 

when it involved the young the question was more complex than the mere exercise of free will. 

Responsibility depended upon an individual’s mental maturity and his physical development. 

The Enlightenment had ended the correlation between sin and crime, therefore, Tejedor did not 

consider the morality of boys. Rather, he judged their responsibility by the arrival of puberty, 

which gave them the ability to reason. 

Drawing from European laws, as well as Roman legal antecedents, Tejedor assigned 

youth differing levels of responsibility according to their mental development. Following Roman 

law, which determined progressive stages of guilt according to intellectual growth, Tejedor 

codified complete protection to “infancy” because children were “incapable of criminal thought.” 

He extended the benefit of the doubt to youth until the onset of puberty, which was fourteen for 

males and twelve for females.43 However, he appended that a prepubescent child could be 

punished if he or she were mentally advanced.  

Borrowing from the nineteenth-century French criminologist, Adolphe Chauveau, 

Tejedor stressed the importance of recognizing different levels of intellectual development in 

children: 

                                                 
42 Ibid., 27-32 (tit. 3, art. 1-3). Tejedor draws from the Bavarian code to distinguish between actions carried out with 

deceit and those committed because of imprudence. 

 
43 Roman law differentiated between pubescent and prepubescent minors without affixing precise ages to them. 

Puberty depended upon physical development. Justinian law then fixed puberty at twelve in girls and fourteen in 

boys. See Jose Zubiaur, La protección al niño: Estudio de las principales disposiciones del código penal argentino 

sobre menores de edad y de los medios de protección y corrección para los mismos (Buenos Aires: Imprenta y Lit. a 

Vapor de Luis Maunier, 1884), 16-18. 
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…it is not possible to set a fixed line between the flippancy of the child and maturity of 

the man, to calculate the precise time when reason begins to inform our actions…it is, 

therefore, dangerous to establish a general rule that determines beforehand an age of 

irresponsibility. Children differ from each other in intelligence as well as physical 

development.44  

 

Mimicking both nineteenth-century French, and ancient Roman laws, Tejedor affirmed the lack 

of clear distinctions between the stages of mental development in children, and declared the 

juridical necessity of taking such ambiguity into account when determining punishments.45 

Based upon the principles of age and mental growth drawn from other legislations, 

Tejedor laid out three phases of life up to the age of eighteen. Each corresponded with increasing 

responsibility and distinct punishments. First, despite Chauveau’s warning not to set a legal “age 

of irresponsibility,” Tejedor stipulated that those younger than ten could not be tried in a court of 

law. They should “be handed over to the domestic correction of their caretakers, without…the 

cooperation and vigilance of the authorities.”46  

Youth between ten and eighteen fell into two categories: those deemed capable and those 

incapable of being held responsible (capaces de imputabilidad). If deemed able to commit crime 

voluntarily, until the age of fourteen they could only serve two months to one year of prison.47 

After fourteen, those considered responsible faced harsher sentences, but ones that were still 

                                                 
44 Quoted in Tejedor, Proyecto de código penal, 179.   

 
45 In addition to their age, Tejedor set out special “particular circumstances” for the courts to take into account: the 

“character of [their] intelligence”, the nature of the infraction, and the defendant’s level of education and “evil 

inclinations.” Ibid., 181.  

 
46 Tejedor, Proyecto de código penal, vol. 1, 175-182 (tit. 4, art. 2-7; art. 164 in the code of the Province of Buenos 

Aires). If there were aggravating circumstances surrounding the crime, the state was to submit them to hard labor in 

prison. Tejedor drew from the Siete Partidas as well as the codes of Austria and Louisiana. The Bavarian code only 

completely protected the innocence of childhood until the age of 8. 

 
47 Ibid., 179 (tit. 4, art. 3; art. 165 in the code of the province of Buenos Aires).  
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smaller than the law set for adults.48 Although Tejedor differentiated between those who could 

and could not be held responsible, he failed to lay out guidelines for how to determine where on 

the scale they fell.  

In addition to lesser penalties for juvenile offenders, Tejedor also affirmed the need for 

their special treatment in prison. Drawing from the Bavarian Code of 1813, he charged the state 

to replace “correctional prisons” with “houses of correction and instruction,” where youth would 

receive the benefits of a basic education and moral teaching.49 “What these little wretches 

(pequeños desgraciados) should get,” he commented, “is an education and not a punishment.”50 

The reason for this lay in their special nature. Teenagers were “more ignorant than perverted and 

more lost (estraviados) than guilty.” Because they were young and had not yet developed 

engrained habits, the state needed to save unknowning and lost boys before they became true 

criminals. The way to do so was through correction and instruction.  

The government could also save wayward teens by keeping them isolated from adults in 

prisons. Tejedor’s final stipulation was that “prisoners [younger than 18] should be separated 

from others in jails and penitentiaries destined to this end, preserving them as much as possible 

                                                 
48 Tejedor established seven “corporal” punishments: death, presidio (prison/forced labor), penitentiary, exile, 

confinement, prision (incarceration) and arrest (he also laid out pecuniary, and humiliating or dishonoring 

punishments). Presidio was the harshest of the “corporal” punishments. It included forced work in public for the 

state. Penitentiary was incarceration and labor in workshops in order to reform delinquent. Prison was also a form of 

incarceration but in different establishments and for shorter periods of time. Those given a sentence of presidio or 

penitentiary could receive it for an undetermined amount of time, or for a determined amount of time. Tejedor 

prohibited minors from receiving either the death penalty or presidio. For those sentenced to death, he lowered the 

penalty to penitentiary for 10 to 15 years; presidio or penitentiary for an undetermined amount of time lowered to 6 

to 10 years of penitentiary; and presidio or penitentiary for a determined period of time became 1 to 3 years in 

prison. Tejedor, vol. 1, tit. 4, art. 4 (art. 166 in the code of the province of Buenos Aires). 

 
49 Quoted in Tejedor, Proyecto de código penal, 182. 

 
50 Ibid., 177. 
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from contact with [those older].”51 By educating juveniles through instruction and moral 

teaching, and by limiting their contact with hardened adult criminals, Tejedor envisioned that the 

state could protect youth and preserve it from greater perversion.  

Tejedor set boys apart for special legal and juridical treatment through lower sentences, 

their isolation in prisons, and their rehabilitation through education. As a result, he designated 

the years between ten and eighteen as a distinct time of life in which criminal responsibility 

depended upon both their age and their mental and physical development. Despite Tejedor’s 

various prescriptions for the treatment of juvenile offenders, until the establishment of a boys-

only jail in 1893, the state did not implement any reform other than lowering sentences for those 

younger than eighteen.  

Age as a Mitigating Factor in Trials 

 

After the provisional adoption of Tejedor’s code in 1878, both it, and the Siete Partidas, 

influenced how judges treated young perpetrators in the courts. As a result of the coexistence of 

these national and pre-national laws, judges tended to exculpate those younger than fourteen 

from criminal responsibility. Although Tejedor had established that those between ten and 

fourteen found responsible for their actions should go to prison for two months to one year, 

because of the Siete Partidas, judges continued to consider that boys were incapable of sexual 

malice until fourteen.  

In the case that opened this chapter, the appellate court dropped the rape charges against 

twelve-and-a-half-year-old Adolfo Guadesnoviche in 1887, despite his confession, because he 

                                                 
51 Ibid., 182 (art. 6). 
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was only twelve and a half. Citing the sixteenth-century jurist, Gregorio Lopez, the justices 

concluded: 

A student or prepubescent cannot acquiesce or tolerate his harm, nor can he by tacit or 

express will worsen his condition; it is also true that in crimes of the flesh a boy younger 

than fourteen cannot be accused, nor a girl younger than twelve…52 

 

The court’s reference to the Siete Partidas, Gregorio Lopez and Tejedor’s code demonstrates 

how, despite the enactment of the national code on January 1, 1887, officials continued to use 

pre-national legal precedents. As a result, they considered those younger than fourteen sexually 

irresponsible. 

While exculpating prepubescent boys, authorities also began to presume the innocence of 

those until the age of eighteen. By lowering the sentences of adolescents, judges gave them the 

benefit of the doubt. The trial of sixteen-year-old Jose Brigante, a Spanish immigrant living 

alone in the city, exemplifies how Tejedor’s code changed the judicial treatment of teenagers.53 

In August of 1885, Brigante purportedly attacked his four-year-old neighbor in his room 

at the boarding house where they both lived. In a blind rage, the boy’s mother hit the teenager 

over the head with a hammer, and their neighbors carted him off to the police. Brigante admitted 

to the court that he had tried to commit the act but denied its full consummation, claiming he let 

the boy go when he screamed. Given the conclusions of the routine medical exam, which showed 

                                                 
52 AGN, 2nda entrega, G-39 Guadesnoviche Adolfo y Estevanel Francisco, acusados de sodomia en la persona del 

menor Miguel Angel Merlo, 1887. This discrepancy between Tejedor’s code and judicial practice is one of the only 

examples in which the courts did not strictly and closely follow the stipulations of the law. Justices referenced the 

same conclusion of sixteenth-century jurist, Antonio Gomez, that they did in cases of young female victims. See 

footnotes 78 in chapter 1 and 17 in chapter three.  

 
53 AGN, 2nda entrega, B-26 Brigante, Jose acusado de sodomía en la persona del menor Vicente Russo, 1885. 

In the nine cases that occurred between 1878 and 1893, age was also a mitigating factor in two others: AGN, 2nda 

entrega, F-16 Fernandez, Francisco por tentativa de estupro, 1886; AGN, 2nda entrega, G-39 Guadesnoviche Adolfo 

y Estevanel Francisco, acusados de sodomia en la persona del menor Miguel Angel Merlo, 1887.  
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swelling, eroded skin and fissures on the boy’s anus, Judge Guillermo Torres ruled Brigante’s 

actions an attempted rape and assigned him a year and a half of prison.  

 Judge Torres lowered Brigante’s sentence because of his age. According to Tejedor’s 

code, rape carried a three-year prison sentence. However, the law lowered penalties for those 

younger than eighteen. Although Tejedor had not indicated exactly how judges were to 

determine the lesser sentence, Torres decided on half of the punishment prescribed by law. 

Brigante’s sentence demonstrates how age became a mitigating factor for those younger than 

eighteen. However after that age, the law and courts assigned full criminal responsibility to 

sexual offenders.54  

The fate of nineteen-year-old Saturnino Blanco shows the limits of the protection that age 

provided. After Blanco, an Argentine storekeeper, purportedly sodomized a six-year-old boy in 

June of 1889, the court debated whether or not to lessen his punishment.55 The DA opined that 

the judge should halve Blanco’s prison sentence because he was a minor (menor de edad). 

Although he did not say so, it is likely the prosecutor based his argument on the age of minority 

in the Civil Code, which was twenty-two.56  

                                                 
54 Tit. 4, art. 4 in Tejedor, Proyect de Código Penal, vol. 1, 180 (art. 166 in the provisional, provincial code).  

 
55 AGN, 2nda entrega, B-42, Blanco Saturnino por sodomía en la persona del menor Rosendo Perez, 1889. 

 
56 The discord between the fiscal and the justices of the appellate court highlights a serious discrepancy between 

civil and criminal law in Argentina. The Civil Code of 1871 had established “minority” at the age of 22. The 

concept of civil minority was linked primarily to the possession and administration of property, and individuals 

younger could not act legally without the consent and or representation of a parent or legal guardian. In contrast to 

this age limit, Tejedor’s plan and the criminal code of 1887 held minors fully responsible for their actions after 

eighteen. There were other legal discrepancies in the division of “youth” into different categories. Title IX, art. 127 

of the civil code differentiated between “prepubescent minors,” those younger than fourteen, and “adult minors” 

between fourteen and twenty-two. Law school graduate Manuel de Sautu Riestra divided youth into two phases: 

infancy from 7 to 12 and puberty from 12 to 22. While the civil code extended “prepubescence” to fourteen, which 

was often the age associated with the onset of puberty in boys, Sautu Riestra only extended “infancy” to twelve, the 

generally acknowledge time when puberty arrived for girls. Sautu Riestra’s extension of youth until twenty-two 
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The justices of the appeals court affirmed, however, that according to the penal code, 

minority only extended to the age of eighteen. In the end, they ruled that because Blanco was 

nineteen, he was fully responsible before the law. They condemned him to eight years of prison 

for his transgression. The contrast between Blanco’s eight-year sentence and Brigante’s year and 

a half puts into stark clarity the serious ramifications that the limits of legal protection could have 

for defendants.  

Saturnino Blanco’s eight-year prison term also demonstrates how sentences changed 

between 1878 and the early 1890s. For those older than eighteen, they became harsher than they 

had been in previous decades. Through the 1850s and 1860s the toughest punishment a judge 

dispensed to a man accused of a sexual transgression was five years. Although in the 1880s the 

majority of sentences ranged from 3 to 6 years, judges also began to condemn those convicted of 

sexual assault to eight and ten years in prison.57  

The types of sentences judges distributed also changed after the completion of the 

national penitentiary in 1877. Magistrates gave those convicted the penalties of “prison” and 

“penitentiary.” The latter punishment, inspired by the ideas of English criminologist, Jeremy 

Bentham, involved the privation of liberty and forced work as a form of correction and 

rehabilitation.58 The premise was that work reformed men and made them productive citizens. 

                                                                                                                                                             
indicates that there was a sense, at least among some involved in criminal justice, that minority extended to that age, 

not just 18. See Sautu Riestra, Minoridad delincuente, 140. 

 
57 Of the 66 cases sampled between 1878 and 1893, there were 43 acquittals; 6 incomplete; and 17 convictions. See 

talbe 16 in appendix.  

 
58 Throughout Latin America, the establishment served as “either a symbol of modernity or as an instrument of 

social differentiation and control.” See Salvatore and Aguirre, “The Birth of the Penitentiary in Latin America: 

Toward an Interpretive Social History of Prisons,” in The Birth of the Penitentiary, 2. Porteño elites viewed 

penitentiary not only as an attractive “modern” punishment that connected them to the rest of the world, but also a 

way to model the lower classes. See Caimari, “Castigar Civilizadamente,” 148-9. See also Yarbas Barreto, Sistemas 
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As law school graduate, Fermin Alsina, rhetorically questioned: “By what means is it 

possible that a criminal, once reduced to the impossibility of doing evil, becomes a being useful 

to himself and society? Work – this is the great regenerator of societies. Work reveals to man his 

duties, awaking his own dignity.”59 The purpose of labor was not to punish, but to correct men 

who committed crime. Since, Alsina claimed, men in jail did not like to work, he stressed the 

importance of giving them sentences long enough to acclimatize them to the experience. 

By 1878, elites considered “penitentiary” the most “modern” penalty. Judges, therefore, 

no longer punished individuals with armed service or public works.60 Although the state began to 

lower sentences for young defendants, and distributed new types of punishments, until 1893, 

adolescents served their time with adults at one of the two prisons in the city, which continued to 

endanger and corrupt those who passed through them. 

The Menace to Youth amid Infrastructural Improvements 

 

Until the early 1890s, the state sent boys, both convicted and not, to establishments where 

they had intimate contact with adult men and hardened criminals. Sixteen-year-old José Brigante, 

for example, served his year-and-a-half sentence at the national penitentiary. Twelve-and-a-half-

                                                                                                                                                             
Penitenciarios (Buenos Aires: Imprenta de M. Biedma e Hijo, 1896). Carlos Aguirre describes a similar vision of 

the penitentiary in Lima, Peru, which was completed in 1864. It was a symbol of modernization that failed to 

accomplish its goals. Aguirre, “The Lima Penitentiary,” 44-77.  

 
59 Alsina, Sistema Penitenciario, 23.  

Juan Teran similarly commented in his 1874 thesis: “This institution, as the only one capable of reforming 

delinquents…inspires habits of order and obedience, converting them into honest and hardworking citizens.” Teran, 

Sistema Penitenciario, 10-11.  

 
60 Despite liberals’ theoretical desire to do away with corporal punishments, both Tejedor and the national code of 

1887 kept the punishment of prison (presidio), which Tejedor defined as public work “in benefit of the state.” He 

specified that criminal should “wear shackles on their ankles and a chain on their waist, or be attached to another 

prisoner.” They were to be employed in hard, humiliating (penoso) work outside, like the construction of canals, 

works of fortification, and paving streets. They were not to receive any assistance from outside the jail. He exempted 

women, weak and sick men, and those younger than twenty or older then sixty from this punishment. They were, 

instead, to serve their sentence in the penitentiary. Art. 7 and 9, Tejedor, Proyecto de código penal, vol. 1, 99. 

 



 327 

year-old Adolfo Guadesnoviche, who was acquitted in 1885 because of his age, spent ten months 

at the same establishment while his trial dragged on. The defender of Adolfo bemoaned the 

danger of this policy: “justice has no interest in punishing a child of twelve with a year of jail 

time, where…criminals would teach him worse things, just like he has already learned in the 

time he has spent in prison.”61  

Adolfo’s experience and the complaint of the defense highlight the danger of the practice 

of preventative detention (prisión preventiva). This policy involved the immediate arrest and 

incarceration, or the privation of liberty, of individuals throughout the length of their trial. Since 

colonial times, the police would apprehend an accused perpetrator immediately following the 

receipt of a denunciation. Those men then spent months and sometimes years behind bars before 

being convicted, or worse, receiving an acquittal.62  

If charged, the defendant often spent more time in jail during their trial than the total 

length of their final sentence. The Superior Tribunal acquitted almost thirteen-year-old Adolfo, 

but not before he “served” ten months in the national penitentiary, twice the time Judge 

Guillermo Torres wanted to give him for the rape of his neighbor. If housing boys in prisons 

while they were on trial was potentially detrimental, so too was the official policy of storing 

street children in prisons.  

The official policy of rounding up boys from the streets and placing them in institutions 

of criminal justice further led to the corruption of male youth. In 1889, the police chief lamented 

                                                 
61 AGN, 2nda entrega, G-39 Guadesnoviche Adolfo y Estevanel Francisco, acusados de sodomia en la persona del 

menor Miguel Angel Merlo, 1887. 

 
62 The shortest time spent in jail was a few days and the longest was two and a half years. In the 1880s procedure 

surrounding preventative detention changed slightly. Instead of the police arresting an accused perpetrator 

immediately after receiving a denunciation, they would wait until after preliminary investigation was over in order 

to ensure there was sufficient evidence of the guilt.   
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the negative effects that criminal youth had on the abandoned and orphaned at the national 

penitentiary. He reported: 

In a single cell children of different ages, classes and conduct are kept together; some put 

there for relatively minor offenses and others for incorrigible viciousness. Together they 

go to the workshops, together they eat and only at night do they separate them in two 

groups: the older (los grandes) and the younger (los chicos), and from this promiscuity of 

vice with innocence, it is easy to deduce the result.63 

 

The consequence, according to a priest of the establishment, was that “angels leave converted 

into demons.” According to the chief, the lack of places to send the different classes of criminal, 

vagrant, abandoned and orphaned youth endangered those who passed through the system.  

Not only mere contact with criminals could corrupt the young, but the way they spent 

their time while behind bars undermined the goal of reform through work and education. 

According to law school graduate, Jose Zubiaur, defects plagued the national penitentiary. 

Minors received no moral teaching and they lived in utter idleness. Because they were not 

allowed in the workshops, they merely replicated the vagrant lifestyle they lived on the streets. 

He described poorly dressed boys who “wandered like shadows through the dark cells of the 

prison, lacking all protection.”64 Unlike the ideal of the punishment of “penitentiary,” in which 

work rehabilitated prisoners to make them productive members of society, the idleness in which 

boys lived while there had the opposite effect. Although for Zubuiar the defect of the 

penitentiary was its failure to rehabilitate, it is also likely that the existence of boys in the 

penitentiary made them vulnerable to all kinds of physical danger.  

                                                 
63 Memoria del Departamento de Policia de la Capital, 1889-90 (Buenos Aires: Imprenta del departamento de 

policia de la capital, 1890), 389. See also discussion in Freidenraij, “Hijos del rigor,” Las vicisitudes del primer 

reformatorio argentino (Buenos Aires, fines del siglo XIX – principios del siglo XX),” Revista Derecho y Ciencias 

Sociales, Instituto de Cultura Jurídica y Maestría en Sociología Jurídica, no. 5 (Oct., 2011): 134. 

 
64 Zubiaur, La protección al niño, 45. Similar issues plagued jails and penitentiaries in other parts of Latin America. 

For a description see Salvatore and Aguirre, “The Birth of the Penitentiary,” 9-17. 
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In the early 1890s, the state took the first steps to rectify this situation by making the only 

other prison in the city, the correctional jail (cárcel correccional), an institution destined 

exclusively for juveniles. On December 31, 1892, officials transferred all adult male prisoners 

currently housed there to the penitentiary, leaving only women and minors. The courts then 

began to send boys there instead of the penitentiary.65 Sometime between 1892 and 1898, 

officials then moved women to their own correctional institution.66 Despite these efforts to 

combat the negative effects of prisons on their young inhabitants, deficiencies would continue to 

plague the establishment.  

The greatest preoccupation of elites regarding the correctional jail for minors was its 

failure to reform boys through work. In an 1896 thesis, Amadeo Gras lamented that the 

institution did not correct, but rather demoralized its inhabitants. The jail, he deplored, “[did] not 

merit but words of bitter censure,” as those who entered “half perverted [left] completely 

corrupted.”67 Although he admitted that sending boys to the jail was better than having them 

                                                 
65 See, or example, AGN, 2nda entrega, V-51 Valone Vicente por sodomía, 1898.  

 
66 Municipalidad de la Capital, Anuario Estadístico de la ciudad de Buenos Aires, vol. 5, (Buenos Aire: Compañia 

Sud-Americana de Billetes de Banco, 1896), 399. On Dec. 31, 1892 all but women and minors were sent to the 

Penitentiary and that as of January 1, 1893 the Carcel Correccional exclusively housed women and boys. In 1890, 

the ministry of justice founded the Asilo Correccional de Mujeres (Juan María Gutiérrez), and it opened in 1892. By 

1900 there were three prisons in the city, the national penitentiary, the correctional jail for male minors (cárcel 

correccional de menores varones), and the correctional jail of women and female minors (cárcal correccional de 

mujeres y menores). Officials dealt with abandoned and vagrant female youth in the same way they did male: 

through encarceration. Donna Guy describes that the police were not supposed to deal with street children 

themselves, as the government encouraged them not to interfere in private familial affairs, but instead they handed 

children over to the Defender of the Minor. It was he, then, that sent them to prisons. See Guy, “Girls in Prison,” in 

Crime and Punishment in Latin America, 369-390. Because no sexual perpetrators were female, women and their 

experiences in the criminal justice system are not part of this analysis. Only preliminary work has been done on this 

subject. See Lila Caimari, “Whose Criminals are These? Church, State and Patronatos and the Rehabilitation of 

Female Convicts, Buenos Aires, 1890-1940,” The Americas 54, no. 2 (Oct., 1997): 184-208; and Caimari, Apenas 

un delincuente. 

 
67 Gras, La criminalidad en los niños, 57-8. 

 



 330 

serve in the armed forces, the fact they were not obliged to labor meant they lived in utter 

idleness, making the institution an ineffective means of correction.  

Between 1878 and 1893, the state implemented two of Carlos Tejedor’s prescriptions for 

the special treatment of youth: lowered sentences and special juvenile institutions. After the 

provisional adoption of his code in 1878, judges began to factor the age of defendants younger 

than eighteen into their final decisions. In 1893, the state finally established the first juvenile jail 

in an attempt to keep young boys from perversion by adults. The results failed to live up to elite 

expectations. In the mid-1890s, criminal tribunals would begin to fulfill Tejedor’s final 

stipulation: taking into account the differing levels of intellectual development in minors. The 

way in which they did so, however, would have varied and contradictory results. 

 

“THE DISCERNMENT TO COMMIT CRIME”: POSITIVISM, MENTAL EXAMS, AND THE 

PARADOXES OF CRIMINAL JUSTICE, 1893 TO 1912 

 

The most significant alterations in the state’s treatment of adolescent offenders occurred 

in the 1890s. Although the law did not change substantively after congress ratified Tejedor’s 

code as national law in 1887, the rise of positivism greatly influenced the administration of 

justice.68 Between 1893 and 1912, the courts subjected youth aged fourteen to sixteen to mental 

examinations in order to determined their level of intellectual development and “discernment” to 

commit crime. This, in turn, established their responsibility before the law. Although the 

                                                 
68 Positivism infused every branch of government. At the University of Buenos Aires, for example, Norberto Piñero, 

the new professor of penal law replaced Manuel Obarrio, the last classical professor, and initiated reform of the 

curriculum and the diffusion of positivist ideas at the school. In 1888, José María Ramos Mejía, Norbeto Piñero, 

Luis Maria Drago, Rodolfo Rivarola, and Jose Nicolás Matienzo founded the “Sociedad de antropología jurídica.” 

In the first decade of the century, José Ingenieros established the Instituto de Criminología at the National 

Penitentiary and started the journal, Archivos de Psiquiatría y Criminología. See Levaggi, Historia del derecho 

penal, 200-204; Zimmerman, Los liberales reformistas, 68-82, and Salvatore, “Criminology, Prison Reform.”  
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burgeoning metropolis of turn-of-the-century Buenos Aires was a far cry from the gran aldea of 

the 1850s and 1860s, a new generation of liberal reformers faced many of the same problems as 

their predecessors. Vagrant youth continued to threaten the social good by filling urban public 

spaces, while the overcrowding and safety issues inside of prisons potentially endangered lower-

class boys the state placed there.  

The first part of this section describes how positivism reconceptualized the idea of 

criminal responsibility, and explores the implications for young offenders. The following three 

sections describe the mental examinations given to boys and the variables that constituted the 

notion of “discernment.” They discuss the central elements of the exams within the realities of 

the criminal justice system between 1893 and 1912. The chapter ends with a discussion of the 

paradoxes of turn-of-the-century justice and illustrates how, in the prosecution of male youth, 

positivist criminology potentially endangered the society it sought to defend.  

Crime, Punishment and Responsibility in the Positivist Paradigm  

 

As noted previously, the mentality of porteño elites underwent a profound transformation 

at the turn of the century as positivism began to influence both ideology and policy in the city. It 

provided a reconceptualization of the motivation behind, and causes of, criminal behavior. 

Where the classical school explained criminality as the result of a rational choice to commit an 

illegal action, positivists denied the existence of free will. They instead traced the roots of 

criminal behavior to either a person’s innate proclivities or his or her surroundings. In contrast to 
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their European counterparts, Argentines focused almost exclusively on the environmental causes 

of crime. They believed that the social milieu impelled people to asocial and illicit behavior.69  

This understanding of the impetus behind criminal behavior led to a shift in the 

justification for punishment. By stressing the anthropological, physical or social influences that 

drove men to engage in antisocial actions, positivists negated the existence of individual 

responsibility rooted in choice. According to leading porteño positivist, Rodolfo Moreno, 

examining detainees “one will always arrive, in the majority of cases, to the conclusion that the 

agent is irresponsible, either because of congenital tendencies or because he acted under the 

influence of irresistible motives.”70 If man acted on impulse rather than reflection he could not 

help committing crime, and the state could not penalize him for his decisions.  

Instead, positivists justified punishment according to the right of society to defend itself 

against dangerous internal elements. As Moreno asserted, it was “most sensible to reprimand for 

the conservation of our social organism rather than reprimand because man should answer for his 

                                                 
69 Like in Argentine, positivists in France focused on social factors. From his examination of criminals, however, 

Cesare Lombroso arrived at the opposite conclusion. Although he acknowledged some criminality was caused by 

social conditions, he stressed biological over environmental factors. Ricardo Salvatore identified a shift in positivist 

ideology in Buenos Aires at the turn of the century. He asserts the first wave of positivist criminology in the 1880s 

embraced uncritically the theories and methodologies of the Italian school and therefore stressed both natural and 

social phenomenon. In the first decade of the twentieth century, however, José Ingenieros abandoned notions of 

atavism and innately-determined criminals, stressing environmental factors and adding a psychological dimension. 

He medicalized social problems as individual pathologies that could be studied and treated. See Salvatore, “Crime, 

Prison Reform,” 286-7. Positivists, and later Eugenicists, in other Latin American countries also stressed the 

environmental, rather than biological, factors of crime, criminality, and degeneration. Given the large, racially-

mixed populations of Latin America, environmental explanations allowed that the masses could be improved and 

uplifted. See Ricardo Salvatore, “Positivist Criminology and State Formation in Modern Argentina, 1890-1940,” in 

Criminals and Their Scientists: The History of Criminology in International Perspective, eds. Peter Becker and 

Richard Wetzell (London: Cambridge University Press, 2006), 253-79; Julia Rodriguez, Civilizing Argentina and 

Eduardo Zimmerman, Liberales reformistas, 111; in Brazil, Julian Peard, Race, Place and Medicine: The Idea of the 

Tropics in Nineteenth-Century Brazil (Durham: Duke University Press, 1999); in Bolivia, Ann Zulawski, Unequal 

Cures: Public Health and Political Change in Bolivia, 1900-1950 (Durham: Duke University Press, 2007); For 

Eugenics in Mexico, Brazil and Argentina in the 1920s and 1930s, see Nancy Stepan, The Hour of Eugenics: Race, 

Gender, and Nation in Latin America (Ithaca: Cornell University Press, 1991). 

 
70 Rodolfo Moreno, La ley penal argentina, estudio crítica (La Plata: Editores, Sesé y Larrañaga, 1903), 6. 
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actions.”71 Society had the right to expect that individuals would not leave their own sphere and 

invade that of others. When a man did so, the state, acting for the good of society, had the right 

to remove him.  

Despite the theoretical denial of the existence of individual responsibility, the concept 

continued to exist within the positivist paradigm in Argentina. A man was responsible because 

his actions, by breaking the law, also transgressed the boundaries of morality. For positivists, a 

moral sense was one of the most important measures of a criminal versus an honest, upright man, 

and criminals lacked a moral compass. Law school graduate, Enrique Obarrio, posited that 

although positivists perceived man as a machine that was unable to operate outside of natural and 

environmental influences, he still went through a process of internal deliberation, which, if it 

resulted in an act that transgressed morality, resulted in “moral guilt” (culpa moral).72 Society’s 

defensive reaction against dangerous internal elements took the moral guilt of individuals into 

account.  

While individual responsibility continued to exist in the realm of morality, positivists also 

recognized its relativity. Where the classical school of criminology had focused on the crime, 

stressing the importance of proportionality between it and punishment, positivism fixated on the 

criminal. Responsibility corresponded to the individual conditions of each man: where he came 

from, his social milieu, his family, his past actions, and his level of education. Although 

physiological, physical and social influences worked on the will of man, reducing his culpability, 

                                                 
71 Ibid., 27. 

 
72 Enrique Obarrio, Responsabilidad penal (Buenos Aires: Martínez y Crespo, 1891), 13. Obarrio’s conclusions 

demonstrate how Argentine positivists began to sway from the ideology of the Italian school. His focus on moral 

guilt contrasted with those of Italian criminologist, Enrico Ferri, who claimed positive psychology had “destroyed 

the belief in moral freedom, demonstrating that it is a pure illusion.” 
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he still had a degree of responsibility for his actions. It was ultimately the job of the courts to 

determine what mitigating factors decreased his guilt. 

While positivists ruminated over free will and the moral guilt of adults, responsibility and 

criminality were different when it came to youth.73 For the young, it depended upon their mental 

development associated with the arrival of puberty. As explored in chapter four, legal scholars at 

the turn of the century attributed a special nature to children and adolescents. They defined 

prepubescent boys and girls by their innocence, adaptability, tendency to imitate, weakness and 

impressionability.74 The onset of puberty brought upheaval and radical change, which wrought 

havoc on children and threatened to corrupt their innocence. In contrast to pre-pubescent boys 

and girls, pubescent youth were fickle and emotionally unsteady. 

The most important feature of adolescence, however, was mental development, which 

gave boys and girls the ability to reason. Chapters two and four have examined the implications 

of this capacity for teenage victims of assault, both male and female. Their mental state dictated 

their ability to consent to a sexual act, and often implicated them as accomplices. For the 

perpetrators of sexual violence, the mental growth that legal scholars attributed to teenage boys 

measured whether or not they could commit crime (delinquir).75 Inherent within this question 

                                                 
73 According to law school graduate, Pedro Gamen, because the men who may commit the same illicit action were 

not the same, judges need to take the moral responsibility of each into account when deciding punishments. See 

Pedro Gamen, El libre albedrío y el derecho penal (Buenos Aires, Imprenta y Encuad. Mariano Moreno, 1901), 9-

10. 

 
74 Sautu Riestra, Minoridad delincuente and Gras, La criminalidad en los niños. See footnotes 51-52 in chapter 4. 

 
75 Legal scholars viewed juvenile delinquency as a male problem and rarely discussed females in their musings over 

how to deal with the issue at the turn of the century. Manuel Sautu Riestra differentiated the type of education 

children should receive by gender. Although he asserted that the state should provide free schooling for all six to 

fourteen-year-olds, females should only get a “domestic education” to teach them morals and to be happy in their 

place, not the “ostentations of science” which “seduced” them into believing they could get more out of life (Sautu 

Riestra, Minoridad delincuente, 76-77). Amadeo Gras differentiated how boys and girls experienced the onset of 

puberty. Females exhibited “certain sadness, abnormal vivacity, fantastical whims, and unjustified enthusiasm.”  
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was the ability to reason, and therefore, choose. So, while positivists theoretically stressed the 

irresponsibility of criminals because of a lack of free will, they measured the responsibility of 

juveniles by their arrival at a stage of intellectual development where they could reason and be 

held accountable for their actions.  

In practice, responsibility was not only about the development of the mind, but also an 

individual’s level of “discernment,” a concept that entered into the Argentine legal and 

criminological paradigm in 1887.76 Carlos Tejedor had acknowledged differing levels of 

“responsibility” (imputabilidad), but did not indicate what determined them. The 1887 national 

code changed the language of the law and provided a basis for establishing the responsibility of 

minors. While maintaining most of Tejedor’s age stipulations, the law exempted those up to the 

age of fifteen (instead of fourteen) from criminal responsibility “unless they acted with 

discernment.”77  

                                                                                                                                                             
Gras also commented that although there generally tended to be more male criminals, females dominated in crimes 

that lacked modesty (falta de pudor) and suggested it was because of the “greater [sexual] precocity of woman 

compared to man.” Regarding the female criminal, Gras commented “the female minor criminal is not more cruel, 

nor more ferocious, nor more cynical than the minor male criminal when everything makes it seem the opposite; 

dealing with beings whose delicacy and exquisite sensibility are superior to the same feelings in the man” (Gras, La 

criminalidad en los niños, 18-19, 27 and 35). Both Gras and Pedro Melendez associated female criminality with 

prostitution. Melendez lamented, “prostitution is unfortunately the destiny of daughters and the frontier of crime. 

Blinded by this vice, shameless, deceived, degraded, not believing that life has a better fortune for them, towing 

along an existence without hope, they resort to crime…ceding to the impulses of passion without restrain.” 

(Melendez, Breve studio, 14). While these scholars were not concerned with girls, female adolescents and women, 

rhetoric surrounding female degeneracy and criminality did exist. See Julia Rodriguez, Civilizing Argentina, 73-79 

and 95-120. 

 
76 By definition the ability to “discern” is a mental function, however, in turn-of-the-century courts, it was a much 

more complex concept that linked to moral, social and physiological conditions. The Real Academia Española 

defines discernir as “to distinguish between one thing from another. This is the same definition as dictionary.com. 

Miriam Webster defines “to discern” as “to recognize or identify as separate and distinct, to discriminate” (ex. 

between right and wrong). Law school graduate, José Zubiaur defined discerning in 1885 as an act of intelligence 

(Zubiaur, La protección al niño, 35). Argentine historian, Gisela Sedeillán linked discerning exclusively to morality: 

“the appreciation of the morality of acts.” Sedeillán, “El menor ante la codificación,” 103. 

 
77 Art. 81, inc. 2 and 3 and art. 83, inc. 2. Código Penal de la República Argentina, 12-14. (These were articles 146-

169 in Tejedor’s original plan). The law continued to exempt those younger than ten from all state reprobation. 
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The caveat “unless” assumed that boys younger than fifteen generally did not act with 

discernment, which therefore, implied their innocence. While the national code offered a way to 

measure the responsibility of boys, it still did not define what “discernment” meant. Rather, it 

was up to the courts to decide, which they did by submitting youthful offenders to mental 

examinations. 

Positivism in the Courtroom: Intelligence, Discernment, and the Ability to Commit Crime 

In the mid 1890s, the courts began to conduct mental examinations of juvenile 

perpetrators aged fourteen to sixteen.78 In doing so, they acknowledged the differing levels of 

youthful intellectual development that Tejedor had identified almost thirty years earlier. These 

exams sought to measure boys’ “mental development and discernment to commit crime.”  

In addition to Tejedor’s focus on mental and physical growth, the sense of morality of 

minors was a central concern of turn-of-the-century positivists. The reports that examining 

doctors submitted to judges indicated whether or not a young defendant understood the 

repercussions of his actions, and whether the state could, therefore, hold him responsible before 

the law. They also reveal the complex web of social, physiological and moral characteristics, 

beyond mental development, that made up the ability to “discern.” 

The exam of almost-fourteen-year-old Cerrini Cerrinola, accused of sodomizing his 

eight-year-old neighbor in 1896, exemplifies the issues of central importance in the prosecution 

                                                                                                                                                             
Between ten and eighteen, age continued to be a mitigating factor in sentencing, and punishment depended upon 

boys’ level of maturation.  

 
78 Although the law set the upper limits of youth at eighteen, the courts did not submit those older than sixteen to 

examinations. This most likely reflects the belief that seventeen- and eighteen-year-olds were closer to adults in their 

mental maturation and, therefore, responsibility. In her study of minors in the courts in the province of Buenos 

Aires, Gisela Sedeillán found that judges generally assumed the innocence of those younger than fifteen and ability 

of those older to commit crime. Their discernment was rarely in doubt. See Sedeillán, “El menor ante la 

codificación,” 107-9 and 114-15. 
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of youth at the turn of the century. In order to establish Cerrini’s “intellectual advancement… 

mental development and discerning that led him to commit crime,” the doctor focused on four 

elements of his life: his physical conditions, his moral sentiments, his formal education, and the 

circumstances of his purported crime.79 The focus and conclusions of the examining doctor 

reveal the importance of the “correct” behavior of male youth, their mental development, and 

their moral understanding. 

The medic first reported on the physical conditions of Cerrini: his age (almost 14), 

nationality (Italian), how long he had been in Buenos Aires (three years), and who he lived with 

(his parents and three brothers). The doctor made special note that both the boy and his father 

had steady jobs. He then discussed his “moral sentiments.” He was most interested in whether 

Cerrini’s actions were the result of a “refined perversion” or if he had been “motivated by the 

atmosphere in which he developed,” that is, corrupted by the adults in his life. Evidently, the 

youth showed an understanding of the gravity of his crime, had clear ideas of good and bad, and 

had received moral teaching at home. 

Cerrini’s formal education was the third consideration of the exam. The doctor 

questioned how well he read and spoke Spanish, and whether he knew the most basic concepts of 

grammar, geography, arithmetic and history. Although the youth had matriculated in Italy until 

the third grade, he did not attend school in Buenos Aires. Finally, the exam turned to the crime 

itself. The doctor reported that Cerrini had only participated in such actions one time, and 

                                                 
79 AGN, 2nda entrega, C-101 Cerrini Cerrinola por sodomía, 1896. These characteristics largely mirrored the five 

factors that Tejedor had instructed the courts to take into account in determining sentences: “In order to carry out the 

measurement of punishment of the previous articles, it is necessary to take into particular consideration the nature of 

the infraction itself, the more or less advanced age of the guilty, the character of his intelligence, his level of 

education and his evil inclinations that manifested.” Tit. 4, art. 5 in Tejedor, proyecto de código penal, vol. 1, 181. 
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concluded that he did not understand the implications of his actions. The boy claimed he had not 

realized in the moment “how repugnant and reprehensible his action was,” but in retrospect 

recognized its perversity. If presented with the opportunity, he would never do it again.  

Based on the results of the exam, the doctor adjudged that Cerrini had “honest 

inclinations.”Although his knowledge and education level were deficient, he did have a sense of 

morality and showed “clear evidence of noble, good and elevated acts.” His good work ethic was 

further indication that the boy was not perverted. Given these judgments, the magistrate ruled 

Cerrini a “child lacking discerning and malice,” and definitely dismissed the charges against him. 

The four central points of the exam and the conclusions of the doctor reveal the elements 

that worked together to construct the notion of “discernment.” It was linked not only to 

intellectual capacity but also to questions of work ethic, education, degeneration and above all, 

morality. The following sections examine these characteristics in more detail, placing them 

within a larger context of the rhetoric and realities of crime and justice in turn-of-the-century 

Buenos Aires. 

Work Ethic, Vagrancy and Education 

 

Remember that the first object of the doctor’s scrutiny was the conditions at the home of 

Cerrini Cerrinola, including his work ethic. He noted that both the boy and his father labored 

diligently and consistently, and the the physical environment of the youth had not perverted him. 

The issue of how well and hard a man toiled was linked in the minds of turn-of-the-century elites 

to questions of productivity, vagrancy, education and social stability.  

Work ethic was a central preoccupation of positivist elites. According to historian 

Ricardo Salvatore, “Work, not gender or national origin, informed most discussions by 
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positivists about crime and social problems.”80 Because lazy, idle men could not prosper, they 

threatened the future of Argentina. Judicial authorities and liberal reformers stressed the gravity 

of production for boys as well. This concern and its implications are clear in the examination of 

fourteen-year-old, Miguel Ianoni, who supposedly attacked a five-year-old at a construction site 

in 1907.81  

In order to measure Ianoni’s level of discernment, the court conducted a mental 

examination and brought in acquaintances of the boy to attest to his character, general level of 

morality, and work ethic. It was rare practice to allow character witnesses in court, and while it is 

unclear why Judge Felix Constanzó factored such testimony into this trial, their commentary on 

the fourteen-year-old exposes official concerns.82 The three men who appeared, all of whom had 

known the youth for at least five years, reported that he did not have bad customs (malas 

costumbres). What he did lack however, was a propensity to work hard. They attested that he had 

a “marked insufficiency for any occupation,” a deficiency that his mental examination 

confirmed. Ianoni’s inability to dedicate himself and keep a job coincided with his intellectual 

inferiority to make him irresponsible.  

                                                 
80 Salvatore, “Criminology, Prison Reform,” 293. Historian Julia Rodriguez highlighted the same elite concern with 

a lack of work ethic among grown men. According to Rodriguez, elites prescribed the proper male role as the 

primary provider for the nuclear, heterosexual family, and interpreted male laziness as a principle form of 

degeneration. See Rodriguez, Civilizing Argentina, 79-84 and 131-49. See also Gayol y Kessler “Introduction; 

Violencias, delitos y justicias: Una aproximación al tema,” in Violencias, delitos y justicias en la Argentina, 17. On 

social uplift through work and education see Sandra Gayol, “Honor Moderno”: The Significance of Honor in Fin-de-

Siecle Argentina,” Hispanic American Historical Review 84, no. 3 (Aug., 2004): 475-498.  

 
81 AGN, 2nda entrega, I-12, Ianoni, Miguel acusado de violación en la persona del menor Fernando de Carles, 

1907. 
82 In one other case in 1898, the defense presented two witnesses to attest that his fifteen-year-old client, charged 

with sodomizing his five-year-old neighbor, was morally upright. These witnesses claimed the boy “was well raised, 

religious and moral, and of good customs, incapable of committing the crime [of which he was charged].” See AGN, 

2nda entrega, V-51 Valone, Vicente por sodomía, 1898.  
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The focus on Ianoni’s poor work ethic highlights the link that elites made between 

vagrancy, productivity, and social stability. Law school graduate, Manuel de Sautu Riestra 

expressed the connection succinctly: “work is the source of virtue and morality, vagrancy, 

inaction and sloth, are the original progenitors of crime and vice.”83 Within this ideological 

context, lower-class boys posed two threats. The first was their large numbers, and the second, 

their idle lifestyle.  

Remember that hoards of loitering youth in public places were a central characteristic of 

the urban scenery of turn-of-the-century Buenos Aires. In his study of children in the city 

between 1890 and 1910, Argentine historian, Eduardo Ciafardo, commented that any author who 

wrote about the city by the 1900s dedicated space to this phenomenon. The presence of children 

selling newspapers and lottery tickets, shining shoes, working as messengers, begging, or 

hanging out on street corners was a defining aspect of the city. While a noteworthy spectacle for 

foreigners, for porteño elites, these droves of vagrants threatened the peace and stability of the 

social order.84  

Boys on the streets were dangerous, primarily, because they were unproductive. 

According to one legal scholar, laziness was innate in children. Amadeo Gras noted 

the child is naturally inclined to idleness ¿When does he dedicate himself to work with 

determination, except when impelled by vanity or the promise of either recompense or 

                                                 
83 Sautu Riestra, Minoridad delincuente, 84. 

 
84 According to demographer, Gabriel Carrasco, in 1906 there were 52 children or younger per 1,000 inhabitants in 

Buenos Aires, compared to 24 in Chicago and 12 in Paris. See Ciafardo, Los niños en la ciudad de Buenos Aires, 12 

and 16. Ricardo Salvatore also reports that between 1911 and 1915, the police rounded up nearly 1,500 minors for 

vagrancy, which was just a sample of the estimated 10,000 that wandered streets. According to Salvatore, the 

number of offenders younger than sixteen increased fivefold between 1887 and 1912. By 1915, one quarter of all 

police arrests were of minors. Salvatore, “Criminology, Prison Reform,” 293. 
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punishment?...The idle child is disorderly, inconsistent and knows that work implies 

fatigue and fatigue upset man, especially the child.85  
 

If youth were intrinsically inclined to inertia, the street exacerbated the problem. Public spaces 

had a decaying effect on the poor. Lawyer Manuel de Sautu Riestra warned of a virtual army of 

young beggars bums and petty thieves that inhabited the city, whose only goal was “to live in the 

manner they can without working.”86  

In 1911, the police chief called street children a “social plague.”87 The greatest danger 

was that they would grow up to be criminals. In the words of the famous French author, Victor 

Hugo, “vagrancy in the child, is crime in the man.”88 In order to stop youth from growing up to 

be criminals, legal scholars stressed the need for prevention.  

Liberal reformers believed education was the most effective means of combatting the 

laziness and vagrancy that they believed plagued the urban masses89 However, education was not 

about reading, writing and arithmetic, but moral development. Despite the concerted efforts of 

liberals to secularize education in the 1880s, thereby undermining the influence and power of the 

                                                 
85 Gras, La criminalidad en los niños, 29. 

 
86 Sautu Riestra, Minoridad delincuente, 64. 

 
87 Memoria de la Policía (1911): 45 

 
88 Quoted in Gamen, El libre albedrio, 42. 

 
89 This was not a new idea. The notion of preservation through the education of children came about of the 

Enlightenment and had existed socially and legally since the late-colonial era. In late-colonial Peru, see Lauro, “El 

derecho de nacer y de crecer,” and Nara Milanich, “Informalidad y extralegalidad de los niños en América Latina. 

Del período colonial hasta el presente,” in Historia de la Infancia en América Latina, 593-613. In late-colonial and 

early nineteenth-century Argentina, Ricardo Cicerchia, “Minors, Gender, and Family: The Discourses in the Court 

System of Traditional Buenos Aires,” History of the Family 2, no. 3 (1997): 331-347. 
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already weak Catholic Church, they all agreed that what lower-class boys needed was instruction 

rooted in the teachings of Catholicism.90  

In theory, parents were primarily responsible for raising and instilling moral values in 

their children. Amadeo Gras called this duty a “natural right.”91 The civil code of 1871 legislated 

it as the obligation of fathers to care for and educate their children.92 In court-ordered 

examinations, doctors typically questioned what young defendants had learned at home. The 

medic who examined almost fourteen-year-old Cerrini Cerrinola, who abused his neighbor 

during a game of hide and seek in 1896, concluded that his mother and father had instilled in him 

a good sense of morality. They did not allow him the freedom to gallivant about the streets, 

which would have corrupted him. Another fourteen-year-old, accused of attacking a four-year-

old girl at a barbershop, claimed to have received “notions of morality” and to have learned 

religious prayers from his mother and father.93  

While these parents may have fulfilled their paternal duty to instill morals in their sons, 

the majority of lower-class parents fell short of elite expectations. One judge concluded, for 

example, that sixteen-year-old José Brigante’s parents had “morally abandoned” him because the 

Italian immigrant lived alone in the city. That his mother and father were still in Italy, and 

                                                 
90 Law #1420 passed in 1884, following vigorous debate, created a national education system. On the weakness of 

the Catholic Church in Buenos Aires see Mead, “Oligarchs, Doctors and Nuns”; Diez, “La génesis del matrimonio 

civil,” 115-143; Cicerchia, “Minors, Gender and Family,” 342; and footnote 14 in chapter 4. 

 
91 Gras, La criminalidad en los niños, 41 
92 The Argentine Civil Code, 52. Title III, art. 299: “Minor children are under the authority and power of their 

parents. The latter have the obligation and right to bring up their children, to select the occupation they are to follow, 

to support and educate them according to their condition and means.” 

 
93 AGN, 2nda entrega, S-123, Severino Genaro por violación de la menor Teodora Mayer, 1904. 
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therefore not present to provide him with education and instruction, meant they had failed to 

fulfill their obligation to oversee their son’s “moral development.”94  

While the mother and father of José Brigante abdicated their duties due to their physical 

absence, most parental deficiency sprouted from poverty. Impoverishment hindered parents from 

providing not only education but also for their children’s basic needs. Law school graduate, José 

Zubiaur, made the link between destitution and child neglect perfectly clear: “children become 

delinquents because they are abandoned by their parents due to of the necessities of existence; a 

lack of education, a desire for money, and vice corrode the poor.”95 The links between criminal 

and immoral behavior and the lower classes was a common trope among liberal reformers in 

turn-of-the-century Buenos Aires.  

In the face of such parental bankruptcy, officials increasingly asserted the prerogative of 

the state to provide free, public, religious education. In doing so, they sought to create a useful, 

hardworking citizenry from the poor urban masses. This idea dated back to the presidency of 

Domingo Faustino Sarmiento (1868-1874), who had undertaken a massive campaign to establish 

public schools and to import the most current pedagogy from the United States. He charged the 

government with educating the people: “the first duty of officials…is to prepare citizens, 

                                                 
94 AGN, 2nda entrega, B-26, Brigante, Jose acusado de sodomía en la persona del menor Vicente Russo, 1885. The 

theme of parental abandonment had been around for decades. Recall the 1862 case in which the judge release five of 

six minors arrested for sodomy. The police reported, “it will not surprise you that the cause of these scandals is the 

abandonment of parents who leave their sons loose in the streets despite knowing the responsibility that they have.” 

(AHPBA, 213-16 Vidal, Francisco y otros por actos de sodomia con niño, 1862). Historian Sylvia Schafer studied 

the phenomenon of “moral abandonment” in France in the late-nineteenth century, noting how the category blurred 

the lines between orphaned/abandoned and delinquent youth. See Schafer, Children in Moral Danger and the 

Problem of Government in Third Republic France (Princeton, N.J.: Princeton University Press, 1997). 

 
95 Zubiaur, La protección al niño, 31.  
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enlightening their intelligence and developing in their hearts the principles of morality and 

virtue.”96  

Thirty years later, lawyer Amadeo Gras called educating poor children a “sacred social 

duty” of the state.97 The police also recognized the need for state-provided education. In 1906, 

the police chief recommended that there be a law of obligatory schooling to provide youth aged 

eight to fifteen, who were victims of “the most pernicious vagrancy and laziness,” a moral 

education to guide them on honest paths of life.98 

 Through childhood education, elites sought to instill a good work ethic in lower-class 

children like Cerrini Cerrinola, in order to make them honest, upright and hard-working citizens. 

Without moral instruction, boys like fourteen-year-old Miguel Ianoni, whose story opened this 

section, threatened the social order. The danger lay in the boy’s innate sloth, as well as its greater 

implications.  

Laziness threatened social progress because it was a sign of “degeneration.” Because of 

his poor work ethic, his intellectual inferiority, and his lack of moral understanding, the doctor 

who examined Miguel Ianoni labeled him a “degenerate.” This characterization signified that an 

individual was a step back towards the barbarity out of which positivist elites believed humanity 

                                                 
96 Quoted in Sautu Riestra, Minoridad delincuente, 72. 

 
97 Gras, La criminalidad en los niños, 47. 

 
98 Memoria de la Policía de Buenos Aires, 1906 to 1909 (Capital Federal: Imprenta y Encuadernación de la Policía), 

22-3. In 1911, the chief reiterated the need to educate children from their infancy in order to end child employment 

and make honest and hardworking men. Without childhood education, he warned that those youth who were 

dedicated from “the most tender age (mas tierna edad),” to seek public charity would grow up without moral habits 

and eventually join the criminal masses. Memoria de la Policía de la Capital, 1911-1912 (Buenos Aires: Imprenta y 

Encuadernación de la Policía, 1912), 162.  
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was evolving. However, the way the courts treated degenerate youth contradicted the theoretical 

danger they posed to society.  

Sexuality, Degeneration and Systemic Deficiencies  

 

Within the positivist criminological paradigm, so-called “degenerates” epitomized the 

irresponsibility manifested in criminals.99 Corrupted by either innate proclivities or an amoral 

social milieu, they did not understand the repercussions of their actions and were, therefore, not 

responsible for them. Although in rhetoric elites viewed sexual degeneration, typified in the 

“sexual invert,” as a dangerous threat to both children and society, in practice judicial authorities 

seemed ambivalent about the boys they labeled such. These dynamics of degeneration, 

responsibility and authorities’ attitudes towards them emerge in the case of fifteen-year-old 

Vicente Rubino, who was introduced in the last chapter. Rubino’s history, mental examination 

and fate highlight important characteristics of crime and the prison system in turn-of-the-century 

Buenos Aires. 

The events that landed Rubino in court began one afternoon in mid-October 1903, when 

he went fishing with some friends at an isolated lake in the northern part of the city. When the 

four teenagers arrived at their destination, they stripped down to go swimming. Once undressed, 

three of them turned on the fourth, Manuel Guerrero, an outsider to the group. They physically 

restrained and took turns raping him. After Guerrero’s brother reported the attack to the police, 

                                                 
99 Although Lombroso adopted this idea, it came originally from the French physician Benedict Augustin Morel in 

his book, Treatise on the Physical, Intellectual and Moral Degeneration of the Human Species (Traité des 

dégénérescences physiques, intellectuelles, y morales de l’espece humaine). Morel interpreted degeneration as a 

reverse process of evolution, while Lombroso saw it as arrested development in individuals. In Argentina by the 

1880s, it had become a dominant framework for understanding mental disorders, but it also had physical and moral 

manifestations. For more on degeneration and Lombroso See C. Beccalossi, “Lombroso, Cesare: The Criminal 

Man” in Encyclopedia of Criminological Theory, eds. Francis Cull and Pamela Wilcox (Thousand Oaks, CA: SAGE 

Publications Inc., 2010), 561-566. 
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the two boys who stood trial (the third having fled the city) confessed they had sex with him, but 

claimed their victim had happily consented. The state then submitted them to two different 

examinations, one for establishing the development of their “intellectual faculties” and the other, 

their “level of education.”  

The first examination of Rubino, to determine his “intellectual faculties,” revealed a 

teenager who indulged his every sexual whim. He claimed the sex with his neighbor was not the 

first time he had engaged in such behavior. Indeed, his sexual promiscuity had begun early. He 

started masturbating at ten and soon thereafter started having sex with dogs and chickens. He had 

played both active and passive role in sex with his friends, for their mutual pleasure, and he had 

sold himself for money. He also visited female prostitutes whenever he had the cash to pay. For 

the doctor who examined him, it was not only Rubino’s actions, but also the way in which he 

talked about them that belied his degeneration. He purportedly spoke of his sexual exploits 

“without a hint of repugnance, modesty or scruples of any sort.”  

The medic who conducted his second examination, to establish Rubino’s level of 

education,” concluded that the teenager was corrupted because of his social milieu. 100 Although 

the teenager displayed normal physical development, without any scars or deformities, a lack of 

instruction had caused the retardation of his psychic and moral growth.101 Such inferiority was 

                                                 
100 Just as positivists throughout Latin America stressed the environmental causes of crime, so too they traced the 

causes of degeneration to the social milieu. See footnote 69 in this chapter and the corresponding text. Therefore, it 

is not surprising that doctors most commonly linked the degeneracy of boys to their corrupting environment. Miguel 

Ianoni presented a rare case of endogenous degeneracy. The doctor concluded that he was “in conditions of very 

pronounced intellectual inferiority, [and] can be considered a true degenerate incapable of proceeding with 

discernment” (my italics). 

 
101 Doctors generally noted physical anomalies first. Miguel Ianoni, for example, had a small cranial volume and 

facial asymmetry. Genaro Severino was another defendant who exhibited physical deformities. In his examination in 

1904, the doctor noted “some degenerative signs concerning the implantation of the outer part of the ear (pabellones 

auriculores), and cranial formation, but without special importance.” AGN, 2nda entrega, S-123, Severino, Genaro 
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not a surprise, the doctor commented, since Rubino lacked both a formal education and a sense 

of morality. Despite five years of elementary education, he was illiterate, choosing to hang out in 

the streets instead of go to school. Additionally, the teenager had only a vague and limited idea 

of God, retaining only the Lord’s Prayer from the time he went to church. 

The doctor confirmed that a lack of culture and good environment had determined the 

perversions that Rubino manifested:  

From our study of the minor, Rubino, it is clear that he has not had active and passive 

anal sex with individuals of the same sex because he has a perversion in the nature of his 

instinct, but rather because of acquired habits and the influence of bad companionship.   

 

Although most likely predisposed to psychological degenerative disorders (trastornos 

degenerativos), the lack of an adequate environment to neutralize his innate predisposition made 

Rubino a sexual pervert. In light of the conclusions of his mental examinations, the judge 

declared the youth irresponsible, dismissed the charges, and released him.  

The fate of Vicente Rubino suggests two important dynamics of positivist criminal justice 

in turn-of-the-century Buenos Aires. The first was that, despite rhetoric to the contrary, 

individual sexual degeneration did not seem to concern officials, at least not enough to address 

and combat. Chapter four argued that loitering boys on the street worried authorities much more 

than their sexual (mis)behavior. The lack of censure of sexually deviant boys in the courtroom 

underlines this observation. The second characteristic of the system, and perhaps part of the 

reason for the first, was the continued, perpetual lack of space in the various jails and prisons in 

Buenos Aires.  

                                                                                                                                                             
por violación de a menor Teodora Mayer, 1904. Although Severino’s victim was female instead of male, he was 

charged and convicted with rape for assaulting her anally, which, for authorities, indicated a disruption in his normal 

sexual functions.   
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 Rhetorically, sexual degeneration posed a grave threat to the social order. The overlap of 

sexuality and degeneration took its most deleterious and well-known form in the “sexual 

invert.”102 Leading criminologist, Francisco de Veyga, linked the degeneration of inverts to the 

corruption of youth. He claimed that they had a preference for young boys. In one article de 

Veyga expressed surprise that the man desired partners his own age, “against the dominant taste 

among the rest of the inverts.”103 In another, he painted a much more sinister picture of the threat 

that these men posed to innocent boys. He warned, “it is among children that they generally seek 

their prey, sometimes taking them by force.”104 De Veyga believed that inverts posed a direct and 

imminent threat to the wellbeing of male youth in Buenos Aires. However, similar rhetoric is 

absent from court records.  

The singular court case in which a plaintiff complained of the danger of sexual 

delinquency for both porteño children and society highlights the otherwise stark silence in the 

courtroom. The case involved three sixteen-year-olds who lured an eleven-year-old away from 

the street corner where he was hanging out with his friends. They then raped him in a small 

house on an abandoned lot.105 The lawyer of the victim’s father, who pressed charges against the 

teens, lambasted sexual delinquency that resulted from “inversion of the sexual function,” for 

                                                 
102 See chapter four for further discussion of “inverts.” 

 
103 De Veyga, “Inversión en invertido comerciante,” in Archivos de Psiquiatría y Criminología, 2 (1903): 494.  

 
104 De Veyga, “El amor en los invertidos sexuales,” in Archivos de Psiquiatría y Criminología, 2 (1903): 337. In 

contrast to de Veyga, medico-legal expert, Alberto Stucchi, claimed that because their sexuality was inverted, these 

men sought “strong adult men.” He did warn, however, that they “enjoy[ed] masturbating adolescents without 

attempting reciprocity.” See Stucchi, Manual de medicina legal, tomo I, 645. I also found one mention of the danger 

pederasty posed to society in the police Memoria in 1911. The chief warned of “the dangers, from the point of view 

of civilization and culture, that the ever growing development of vagrancy and begging poses to our society…adding 

now [the danger] of pederasty…and the obstacles that hinder applying the prophylactic germ that removes these 

plagues of social immorality.” See Memoria de la Policia, 1911-1912, 14. 

 
105 AGN, 2nda entrega, V-32, Vaccaro, Donato Pereyra Jose y Laurito Francisco por sodomía, 1908. 
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violating the laws of nature and threatening society. Such delinquents, he warned, “mill about 

suburban neighborhoods...empty lots, ditches, [and] construction sights, and dirty with their 

atrocious vice the innocence of childhood, in whose spirit the deadly germ of cruel corruption 

inoculates.”   

Because sexual predators like the three teenage defendants, “[were] almost always 

ignored,” they posed a special danger to society. The lawyer argued that sexual delinquency 

should be a top priority of government functionaries. The police needed to direct their 

“moralizing action” towards sexual crimes with the same tenacity with which they pursued petty 

thieves and other delinquents. Judges, in turn, needed to use their legal faculties to ensure an 

extensive social prophylaxis of all “inverted sexuality.” Despite the virulence of this warning 

against the danger of sexual predators, it was singular in the historical record.  

In general, judicial authorities did not demonstrate a fear of teenage sexual predators like 

fourteen-year-old Miguel Ianoni and fifteen-year-old Vicente Rubino. Although the DA advised 

the judge to place Rubino in the care of the ministry of minors (ministerio pupilar) for placement 

in an establishment to correct his evil inclinations, Judge Eduardo Madero released him. He also 

released Miguel Ianoni possibly to repeat his transgressions. Why? Either Judge Madero did not 

agree with the fiscal, and did not see these boys as an imminent threat, or, although he did not 

say so, he may have freed Rubino because there was no place to send him.106  

                                                 
106 This was partially an issue of the law. The 1887 code did not dictate preventative measures for minors, so once 

declared irresponsible, legally the jurisdiction of the state ended. See Sedeillán, “El menor ante la codificación,” 

100. Several functionaries at the time had recognized the problem of not legislating prevention. For example, police 

chief, Alberto Capdevila, lamented in 1889 that by giving those younger than eighteen the benefit of the doubt, and 

presuming youthful innocence until the age of 18, the law focused on punishing their actions rather than trying to 

prevent them from committing crimes. He attributed an increase in juvenile delinquency to the treatment of 

teenagers in the law. One of the most salient characteristics of criminal activity in the city between 1888 and 1889 

was an increase in young delinquents. Juveniles younger than twenty accounted for 13.77% of crime in 1888 and 

14.81% the following year (Memoria de Policia, 1889-90, 388-9). Law school graduate, José Zubiaur, also deplored 
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Despite the development of infrastructure in the criminal justice system in the 1880s and 

1890s, a lack of space continued to plague the penal institutions in the city.107 For example, in 

1908, police chief, Ramón Falcon, reported to congress that there was no more space to hold 

delinquents at the central police station. The building, which took up an entire city block, and at 

its inauguration in 1888 intended to solve the overcrowding problems that plagued the city jail, 

was overrun twenty years later. Seven hundred men packed into cells designed to house only 

three hundred. 

Falcon warned that the unhygienic conditions in the holding cells endangered the men 

who “moved around in confusion without a place to rest at night, a place to eat, or the ability to 

lay on the floor.”108 This description exposes how little had changed since the mid-nineteenth 

century. These circumstances were eerily reminiscent of 1877, when 710 men crowded the jail 

cells in the cabildo, which were designed to house only 200.  

The problem of crowding was due, in part, to the continued placement of children, 

collected periodically from the street, in jail. The police chief, Luis Dellepiane, lamented in 1910 

                                                                                                                                                             
that by only punishing boys proven capable of committing crime, the law presumed their general innocence, and 

failed to prevent criminal action. Additionally, it failed to make any provisions to help correct those found 

delinquent. Finally, if deemed incapable, the state handed boys over to their families for domestic correction, which, 

Zubiaur claimed, often failed to occur because of the lack of education among the lower classes (Zubiaur, La 

protección al niño, 30-2 and 41). 

 
107 This fact is well-known among Argentine scholars, as María Carolina Zapiola noted, “During the golden age of 

the ideal penitentiary, a conglomeration of prison institutions continued to exist in the country, defined by the lack 

of buildings, and the traditional scarcity of resources destined to the treatment of prisoners. In this sense, it is not 

surprising that children, adults, men and women, convicted, processed and violators lived together in reduced spaces 

of detention that lacked all intention or ability to transform them.” For more on the state of institutions of criminal 

justice at the turn of the century see Zapiola, “¿Antro o escuela de regeneracion? Representaciones encontradas de la 

Colonia de Menores Varones de Marco Paz, Buenos Aires, 1905-1915,” in Miradas sobre la historia social en la 

Argentina en los comienzos del siglo XXII, eds., Silvia Mallo and Beatriz Moreyra (Cordoba: Centro de Estudio 

Históricos “Prof. Carlos S.A. Segretti” Instituto de Historia Americana Colonial de la Universidad Nacional de La 

Plata, 2008), 531-550. See also Lila Caimari Apenas un delincuente and “Castigar civilizadamente.” 

 
108 Memoria de la Policía, 1906-9 (6 Nov. 1908), 231. 
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that housing youth at the central police station with older men was “an unpropitious environment 

to reform their habits, resulting in either initiating or perfecting them as delinquents.”109 In 

addition to the central station, the police also put children gathered from the streets in the two 

juvenile prisons, for a “lack of places to send them.”110 Although by the first decade of the 

century the correctional jail and the new agricultural colony, the Colonia Marcos Paz, situated in 

the province of Buenos Aires, were prisons exclusively for youth, they were to become yet other 

examples of penal institutions that failed to live up to elite expectations.111 

Even after the government made the correctional jail a minor-only establishment in 1893, 

the problems of overcrowding, the idleness of inmates, and mixing of convicted and street 

children persisted. In 1896, law school graduate, Amadeo Gras, lamented that since boys were 

not obliged to work, the jail failed to correct or reform them.112 There was also the problem of 

“promiscuity” between street children and delinquents. Officials took measures to combat the 

                                                 
109 Donato and Rivanera, Historia, 249-50.  

 
110 Ibid., 220. According to police chief Rosendo Fraga, who was extremely concerned with “helpless infancy” 

(infancia desvalida), since the state was unable to pay for houses of beneficence, it was up to the commissaries in 

the city to create and sustain asylums for abandoned children. They were to provide them with lodging, food, 

medical attention and education. In an orden del dia on 21 December 1904 he issued: “the tutelary action of the 

police should not be limited to guaranteeing the order and security of the city, and to protecting the life of citizens, 

but its mission should be broader, to extirpate social maladies, among which is the growing number of children that, 

without bread or home, drag their misery through the streets.” Starting in 1905, the police created several homes for 

abandoned and street children. In May 1905 in section 19 of the city the police established the Asociacioón 

protectora de niños desvalidos. In September of the same year in section 27, they created the Asilo de niños; and in 

1907, they made the Asilo Coronel Fraga in 1907 (See Donato and Rivanera, Historia, 249-50).  

 
111 By the first decade of the twentieth century, the national penitentiary only housed adult males. The majority of 

prisoners were political, arrested during the workers’ strikes between 1900 and 1903. Between 1904 and 1914, J.A. 

Ballvé reformed the penitentiary and brought it up the ideal standards. See Salvatore and Aguirre, “The Birth of the 

Penitentiary,” 11-12, and Salvatore, “Criminology, Prison Reform,” 294-5. 

 
112 Gras, La criminalidad en los niños, 57-8. 
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perversion of noncriminal youth in 1898 by separating delinquents aged 10 to 18 from the 

abandoned and orphaned children younger than ten.113  

Despite attempts such as these to protect the non-criminal, a rape case that took place at 

the prison in September 1907 suggests the two groups continued to cohabit. The victim, fifteen-

year-old José Tejedor, reported to prison authorities that two other teenagers had assaulted him. 

Four children, aged eleven to thirteen, witnessed the encounter. The young boys were playing in 

a common area of the jail, when the accused, Nicolas Perrota, assaulted Tejedor in a nearby cell. 

Although the case file documented the transgressions for which the adolescents, Perrota and 

Tejedor, were in prison, it is silent about the younger children. The lack of record of the 

transgressions of the prepubescent boys suggests they were not there for illicit behavior, but 

rather, because of their vagrancy. The contrast between children playing games and teenagers 

committing violent crime strikingly illustrates the continued “promiscuity” of innocence and vice 

that had plagued the correctional jail in the 1880s and 1890s.114 It also demonstrates the dangers 

that incarceration could pose to the physical wellbeing of male youth. 

Similar problems afflicted the newest juvenile facility, the Colonia Marcos Paz, which, 

after thirty years of continual official demand, finally sought to rehabilitate wayward youth. In 

1875, police chief Manuel Rocha had suggested to congress the establishment of an institution 

that would teach boys farming skills in order to give them a way out of their vagrant and criminal 

lifestyles.115 In 1905, the state opened the colony in the province of Buenos Aires, away from 

                                                 
113 Donato and Rivanera, Historia, 207. 

 
114 AGN, 2nda entrega, P-136, Perrota Nicolas por sodomía en la persona de Jose Tejedor, 1907.  

 
115 Manuel Rocha was one of many. In his thesis from 1900, law school graduate Pedro Melendez, prescribed a 

corrective school for the prevention of juvenile crime. He posited that minors between fourteen and eighteen should 
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what they believed to be the corrupting influences of the city, with access to open air, vegetation, 

and work. The asylum intended to provide juvenile delinquents with both a moral education and 

practical skills to reform their lives. It was also supposed to combat the pernicious effects that 

resulted from housing delinquents with vagrant and orphaned youth.  

Despite the good intentions of officials, the colony failed to fulfill its goal of separating 

street children and criminals. In 1916, law student Roberto Gache reported that only 30 to 40 of 

the inmates at the colony were actually sent there by the courts, while orphaned and abandoned 

boys filled the asylum.116 It was perhaps the overpopulation of non-criminal youth at places like 

the Colonia Marcos Paz that kept the judge from sending the sexual degenerate, Vicente Rubino, 

there as the DA had advised.  

Rubino’s release suggests that government policy towards poor children undermined the 

criminal justice system in Buenos Aires. The orphaned, vagrant and abandoned overwhelmed the 

jails and prisons, creating a chronic lack of space necessary to house and reform those who 

actually broke the law. The tendency among elites to criminalize lower-class lives, then, kept the 

state from protecting society against the social elements that officials viewed as a threat to the 

progress and security of the nation. In addition to exposing the deleterious results of elite 

condemnation of the poor, Rubino’s fate reveals the paradox inherent in positivist criminology, 

which further threatened the society it sought to defend. 

                                                                                                                                                             
be enclosed in a certain type of penal establishment, not entirely like a jail, but where they would receive education, 

instruction and a skill. He claimed boys needed to be out of doors. Open air, the countryside, and work with the land 

would awaken new ideas and hopes in them, and would stimulate them to do good. In contrast, continual reclusion 

in a penal establishment drowned youth. Melendez, Breve estudio, 32-36. 

 
116 Quoted in Zapiola, ¿Antro o escuela de regeneración?, 11. For more on the colony see Freidenraij, “Hijos del 

rigor,” 134. 

 



 354 

Morality, Confessions, and the Paradoxes of Turn-of-the-Century Justice 

In the prosecution of young sexual perpetrators positivist criminology in Argentina was 

inherently contradictory. The inconsistency existed at the intersection of liberal reformers’ 

obsession with morality, and the positivist label “degenerate.” Social and individual morality was 

the most important issue for turn-of-the-century elites. Good morals were the essential 

foundation of a strong, stable society.117 They were also the most important aspect of adolescent 

“discernment,” which was the legal and juridical category that measured the level of boys’ 

responsibility. The preceding sections discussed morality indirectly because, although education, 

intellectual development and work ethic constituted the ability to discern, moral understanding 

was its foundation. The question for judicial authorities was not whether poor boys had morals, 

because they generally assumed they did not, but whether boys understood morals and that what 

they had done was wrong. 

Moral sense was not only the foundational element of discernment for youth, but also the 

central measure of criminality. Positivists viewed criminals, and especially degenerates, as men 

who had a “lack of moral sensibility.”118 Their paucity of morals was, ultimately, what made 

them so dangerous to society.  

However, in addition to being immoral, “degenerates” were also irresponsible, which 

meant the state could not hold them accountable for their immorality. As a result, judges released 

them. This policy was dangerous because degenerates’ lack of moral sense presumably made 

                                                 
117 The link between immorality and crime was not new. A century before, they had become almost 

indistinguishable for porteño elites, who feared the breakdown of the social fiber. See Szuchman, “Disorder and 

Social Control,” 86-7. 

 
118 Gamen, El libre albedrio, 32. Similarly, law school graduate Dámaso Beltran asserted that the goal of 

punishment was the moral reform of the delinquent. Beltran, Sistemas Penales (Buenos Aires: Imprenta de Pablo E. 

Coni, 1900), 41. 
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them more likely to repeat their crimes. Because they did not understand moral standards, they 

did not know that what they had done was wrong. Herein lies the paradox: positivist 

criminology, which justified the punishment of criminal behavior by the need of society to 

defend itself, potentially undermined society by releasing men that positivist elites had 

determined were dangerous, immoral degenerates, back into public to repeat their crimes.  

The fates of Vicente Rubino and the three teenagers who raped an eleven year old in 

1908 illustrate how this paradox manifested in the prosecution of young perpetrators. The state 

released teenagers like Rubino, who confessed but showed no remorse, and may, therefore, have 

been more likely to commit the same crime again. Meanwhile, adolescents who confessed, 

showed understanding that what they had done was wrong and were, therefore, perhaps less 

likely to repeat their transgression, received a prison sentence.  

The doctor who examined fifteen-year-old Vicente Rubino in 1903 concluded that he had 

no sense of morality and was, therefore, a degenerate. He reported that Rubino confessed the 

details of the rape without a hint of modesty or shame and he was completely indifferent and 

ignorant as to the implications of his actions. He lacked consideration for himself, claiming he 

did not care if the state killed him or put him in jail. The idea of morality was foreign to him and 

he had only an imperfect notion of good and bad. He lacked a sense of altruism. He was 

egotistical, lacked reflection, and was a in a state of “intellectual decay.” Because of these 

characteristics, the doctor concluded that Rubino had a “great perversion of moral ideas, giving 

him an abnormal and depraved mentality.” Essentially, fifteen-year-old Vicente Rubino showed 

no remorse for his sexual lifestyle, and Judge Eduardo French released him.119  

                                                 
119 AGN, 2nda entrega, R-123 Rubino, Vicente por sodomía, 1903. 
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In sharp contrast to the attitude and fate of Rubino, authorities held criminally 

responsible, and punished, those adolescents who they concluded understood morality. Such was 

the fate of Donato Vaccaro, Jose Pereyra and Francisco Laurito, who all admitted they had lured 

eleven-year-old Alfredo Garabeldi into a vacant lot in 1908 and attacked him.120 The doctors who 

examined the teenagers affirmed that because of their environments the boys exhibited an 

underdeveloped sense of morality, a lack of education, and limited levels of intelligence, which 

resulted in a restricted level of discernment. Although the teenagers were not exactly repentant 

during their interviews, they did not demonstrate the open defiance of Rubino. According to the 

examining doctor, they understood the immorality of their actions. One had, “sufficient 

intelligence to know and appreciate the moral and juridical value” of his crime. The other two 

“knew to appreciate an action for its moral and utilitarian value” (my italics). Even though these 

boys did not possess morals, their understanding of morality landed them in the penitentiary in 

Ushuaia for six years.121  

                                                                                                                                                             
The court also found Rubino’s accomplice, Lorenzo Lausin, to be a degenerate and released him. THe medical exam 

of Lausin reported that he exhibited “characteristic signs of degenerate individuals.” The doctor concluded, “This, 

then, is a minor who lacks intelligence, without memory, without morality, without normal instruction for his age 

and with an uncommon physical development, who as a result, is not generally responsible for his actions.” Lausin 

purportedly claimed that he engaged in the rape because his friends invited him, “without realizing that is was 

immoral, much less a crime.” Lausin does not have his own court record, it is attached to R-123 Rubino. Judge 

French also acquitted fourteen-year-old Miguel Ianoni because the doctor had labeled him a “degenerate.”  

 
120 AGN, 2nda entrega, V-32, Vaccaro, Donato Pereyra Jose y Laurito Francisco por sodomía, 1908. Other 

convictions of minor offenders during this period include (all from AGN, 2nda entrega): S-123 Severino, Genaro 

por violación de la menor Teodora Mayer, 1904; C-153 Canessa, Camilo acusado de tentativa de violación, 1904; 

P-150 Pietrafiano, Luis Antonio violación de una menor, 1909; C-177 Carena, Enrique acusado de violación del 

menor Felis Carrera, 1909; N-34 Nores, Arturo por estupro, 1910. When convicted in 1910, the court did not find 

seventeen-year-old Arturo Nores to be a degenerate. However, when he applied for early release five years later, the 

doctor at the penitentiary concluded that his reform was “doubtful” because he had “pronounced degenerative 

physical and psychological characteristics, not adapted to the prison environment, with bad work ethic.” His crime 

was a manifestation of his degeneration and false moral sense and so he would likely do it again. 

 
121 For a history of the prison in Ushuaia see J. Carlos García Basalo, ‘Presidio military en la isla de los Estados” 

Todo es Historia: Historias Patagónicas y de los Mares del Sure, No. 366, Jan. 1998; and Lila Caimari “Una 
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Some elites involved in the judicial process recognized the danger of releasing 

“degenerate” wrongdoers. The doctor who examined Vicente Rubino, for example, urged the 

judge to remove the teenager from the streets and to place him in an institution. He warned:  

…[Rubino] will continue committing crime in the same way if he remains in [his 

environment]; for this it is urgent to remove him from the atmosphere in which he acts, 

putting him in a penal colony for minors (colonia de menores) and submitting him to new 

disciplines where he could create moral habits…not contaminated by vice. 

 

The DA similarly advised that if the judge released him, Rubino would become a man “lost…to 

society and the nation.” The prosecutor and doctor recognized that the fifteen-year-old needed to 

be institutionalized because of his irresponsibility, and yet Judge French set him free.  

This verdict manifested the contradictions inherent in positivism and the judicial focus on 

age. On the one hand, the principle of not holding boys who did not understand the repercussion 

of their actions responsible made sense. That was the whole reason for the mental examinations – 

to establish whether or not boys understood that their actions were illegal and immoral. On the 

other hand, the positivist denomination “degenerate” could exculpate teenagers who may have 

been more likely to repeat their actions. Rubino was a teenager who was unrepentant for his 

lifestyle. Labeling him a “degenerate” excused his criminal action, and releasing him because of 

it set him up conceivably to transgress again. 

The concern among authorities about the morality of criminal youth lay not in their 

sexual misdeeds, but rather in the threat that their absence of moral sense posed to the social 

order. Yet, the fate of Rubino exposes how positivist criminological science helped to free the 

most potentially treacherous offenders, thereby endangering society. From the sample cases used 

                                                                                                                                                             
sociedad nacional carcelaria en la frontera argentina (Ushuaia, 1883-1947),” Primerias Jornadas de Historia del 

Delito en la Patagonia, General Roca, UNCo., 2000).  
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in this study it is impossible to draw conclusions about the state’s treatment of adults that 

officials labeled degenerate. Judicial authorities did not submit those older than sixteen to mental 

examinations, and none of the sampled trial manuscripts contain reference to adult degenerates. 

However, the way the state treated teenagers who engaged in homosexual sex exposes how 

positivist criminology undermined the society it sought to defend. 

Positivism was not the only turn-of-the-century phenomenon with an inherent paradox. 

The law itself created a dangerous double standard for teenage defendants. While the word of 

boys younger than eighteen could condemn them through their confessions, it could not bring 

sexual perpetrators to justice. The inconsistent legal stipulations regarding age were a central 

question in the trial of seventeen-year-old Juan Nuñez in 1899.122 His conviction shows how the 

special nature of youth, which the courts sought to establish through mental examinations, and 

which exhibited in the tendency among boys to disclose their guilt, could send them to jail. 

Nuñez, like most teenagers before him, confessed. He told the judge that he had a sexual 

encounter with his five-year-old victim in the bathroom at the Teatro Doria, but that the 

interaction had been consensual. Although the judge did not subject Nuñez to a mental 

examination, he concluded that the teenager had acted with “discernment,” and sentenced him to 

six years of prison. The DA questioned the verdict: “It is reasonably doubtful,” he judged, “if a 

minor of seventeen years…being unable to be a witness, could validly condemn himself through 

a confession.” However, based upon the conclusions of the medical examination and the legal 

stipulations regarding confessions, the prosecutor confirmed the six-year-sentence.123 

                                                 
122 AGN, 2nda entrega, N-21 Nuñez, Juan por sodomía al menor Carrile, Juan, 1899. 

 
123 The judge did not order a mental examination of Juan Nuñez, but concluded that he had acted with discernment 

anyways. His decision most likely reflects the belief among judicial authorities that seventeen-year-olds could 
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Although the DA ultimately accepted the verdict, his skepticism stemmed from the 

discrepancy between articles 316 and 276 of the criminal procedural code. Article 316 laid out 

all of the legal requirements for confessions. They had to be done before a competent judge, the 

accused had to have perfect use of his mental faculties, there could be no violence, intimidation, 

or promises used to illicit the confession, and the existence of the confessed crime had to be 

legally proven.124 Amidst all of these regulations, the article did not mention age. Therefore, an 

individual did not need to be older than eighteen in order to condemn himself through a 

confession.  

The fate of Juan Nuñez, as well as those of the sixteen-year-old delinquent trio, Vacarro, 

Pereyra and Laurito, highlights how, given boys’ inclination to confess, this legal stipulation 

worked against them in the courtroom. These teenagers all admitted to least part of what they 

were accused. Although they lessened their guilt by painting the sexual encounter as consensual, 

or pleading ignorance as to the illegality and immorality of their actions, their admissions 

effectively sentenced them.125  

                                                                                                                                                             
discern, in contrast to the law’s extension of the presumption of innocence to the age of eighteen. See footnote 73 in 

this chapter.  

 
124 Código de Procedimiento, Cap. III “del examen de los testigos,” tit. XII “de la confesion,” art. 316, inc. 1-7. 

 
125 See table 15 in appendix. The success of these defenses rested on the age of either the victim or the defendant. 

An successful ignorance confession depended upon the age of the defendant. The younger he was, the more likely 

the court would view him as uninformed. Such was the case with fourteen-year-old Cerrinola Cerrini. He told the 

examining doctor that he had heard from “infinite” co-workers that men, women and boys had sex for money so he 

did not know it was wrong or that the police punished it. If he had known, he would not have done it. Had Cerrini 

been any older, given turn-of-the-century ideas of childhood and adolescence, the judge would not likely have 

accepted that he was naïve (AGN, 2nda entrega, C-101 Cerrini Cerrinola por sodomía, 1896.) The success of the 

“consensual interaction” confession depended upon the age of the victim. When the male or female was older than 

thirteen or fourteen, the courts placed the burden of proof that they had not consented on their shoulders. However, 

because those younger than twelve were off limits sexually and legally by the turn of the century, this defense was 

increasingly impotent when victims were prepubescent. The judge did not accept the assertion of sixteen-year-old 

Juan Nuñez, that his five-year-old victim, Luis Carril, was a willing participant in their sexual encounter. Nuñez 

claimed the boy had taken off his own pants, indicating his willingness. However, because the victim was younger 
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In the case of Vacarro, Pereyra and Laurito, their admissions outweighed the scientific 

evidence. The appeals court reasoned that the medical exam of the victim did not categorically 

prove the guilt of the teenagers, “because doctors can never say with certainty what the body 

(cuerpo) was that was introduced in the anus.” However, the original guilty verdict was 

“unequivocal given the confessions of the processed.”126 Despite a lack of “scientific” proof of 

their crime, the judge found these boys guilty because of their statements, and article 316. 

While article 316 failed to regulate the relationship between age and confessions, article 

276 clearly laid out the connection between age and the legal value of testimonies. According to 

the law, the statements of  “minors” (younger than eighteen) could serve as “simple indications” 

during an initial investigation (sumario) of a crime. However, they carried no legal weight during 

the sentencing phase of a trial.127 This article could be especially deleterious because it 

potentially exculpated accused molesters. Many times the only witnesses to the abuse of children 

were other children.  

The rape of fifteen-year-old José Tejedor at the correction jail in 1907 epitomizes how 

article 276 allowed sexual perpetrators to go free. Despite the corroborating testimonies of five 

bystanders, Judge Ernesto Madero dropped the charges against Nicolas Perrota. Since there was 

                                                                                                                                                             
than twelve, the judge sentenced Nuñez to six years of prison for rape (AGN, 2nda entrega, N-21 Nuñez, Juan por 

sodomía al menor Carrile, Juan, 1899). 

 
126 AGN, 2nda entrega, V-32, Vaccaro, Donato Pereyra Jose y Laurito Francisco por sodomía, 1908. 

 
127 Código de Procedimiento en lo Criminal, tit. IX “de los testigos” no. 276, inc.1. (pg. 52) 

The Siete Partidas (L 9, tit. 16, P 3) had allowed those younger than fourteen to act as witnesses in court in all cases 

but criminal ones. In a criminal accusation, witnesses had to be at least twenty years old. The testimonies of those 

younger than twenty (and under fourteen in civil cases) did not provide definitive proof but could cause a “great 

presumption” of guilt. In order to provide “complete proof” (plena prueba) of a crime, the Penal Code of 1887 

required corroborating testimony of two “able” witnesses regarding the act, place, time and reputation of the accused 

(article 306).  
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“no more proof against the prisoner other than the word of the victim and declarations of the 

minors…the eldest of which is fourteen years old,” Madero absolved the defendant. The word of 

all five of the witnesses had no juridical value.128  

In the case of Juan Nuñez in 1899, the state prosecutor recognized the danger of allowing 

a youth, whose word held no legal weight in one scenario, to condemn himself in another. The 

paradox of the treatment of age in criminal law endangered youth, both in the courtroom and out. 

It helped convict young defendants who faced justice in the tribunals, sentencing them to spend 

time in the bankrupt prison system, and it helped release other sexual perpetrators back into 

society potentially to repeat their crimes. 

In addition to exposing the dangers inherent in legal stipulations surrounding age and 

testimony, the fate of Juan Nuñez demonstrates how penalties had changed by the beginning of 

the twentieth century. Although his age was a mitigating factor in his sentence, the teenager still 

received six years of prison for his crime. Between 1853 and 1878, most men had served two 

years of armed service or public works. The typical sentence had risen to four years of prison or 

penitentiary between 1878 and 1893. During those fifteen years, a sentence lowered because of 

the age of the defendant was a year and a half. By 1912 the average prison term for a sexual 

crime was six years, even when age was a mitigating factor.129 This was partially a result of 

harsher sentences dictated by law. It was also an issue with the code. The adoption of Tejedor’s 

proposal as national law in 1887 had raised the age of responsibility to 15, but it is had also 

                                                 
128 AGN, 2nd entrega, P-136, Perrota Nicolas por sodomía en la persona de José Tejedor, 1907. 

 
129 As was the case during the 1850s and 1860s, the harshest sentences coincided with cases of incest. The biggest 

punishment from the 233 case sample was 17.5 years given to a father convicted of incestuous rape with his nine-

year-old daughter (AGN, 2nda entrega, F-99 Fernandez José por violación a su hija menor Isabel Fernandez, 1906). 

Prisoners also continued to spend sometimes upwards of 2.5 years in prison by the time their trial ended (See, for 

example, AGN, 2nda entrega, B-52 Beovide, Eduardo acusado de sodomía al menor José Fogliano, 1892). 
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eliminated the maximum sentence the courts could impose on minors.130 The result was harsher 

punishments for youth, despite the fact their age was a mitigating factor in sentencing. 

 

 

CONCLUSION 

 

Over the course of second half of nineteenth-century, the Argentine state began to give 

those younger than eighteen special legal and juridical treatment. How magistrates assessed and 

sentenced boys depended upon the law, the age of the defendant, and ideas of responsibility 

within the reigning criminological paradigm. Until the 1880s, judges exculpated those younger 

than fourteen due to the Siete Partidas, but dispensed to those older the same penalties as grown 

men. After the passage of Tejedor’s code in 1878, which based responsibility on the notion of 

free will, the age of a defendant became a mitigating factor until the age of eighteen, and judges 

began to lower the punishments they gave to teenagers. In 1890s, positivist criminology replaced 

the reigning ideas of crime, punishment and responsibility, and judges submitted youthful 

offenders to mental examinations in order to establish their level of discernment. While the 

exams resulted in a more nuanced understanding of youthful growth and development based 

upon mental maturation, they had contradictory effects for defendants. 

Alongside juridical considerations, the state began to treat teenagers differently in the 

prison system. Carlos Tejedor had stressed the need to separate adults and youth, and 

recommended special boy-only jails. The state eventually created the Correctional Jail for 

Minors and the Colonia Marcos Paz in an effort to correct, educate, and make useful citizens out 

                                                 
130 Sedeillán, “El menor ante la codificación,” 100. 
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of “criminal” youth. Despite advancements in isolating juveniles within prisons, government 

policy towards the poor urban masses overburdened the system of criminal justice, ensuring that 

it never lived up to elite expectations. Ultimately, through policies intended to clean up the 

streets of Buenos Aires, and through the release of degenerates to repeat their crimes, the state 

potentially undermined its own goal of creating a strong, healthy society.  

Through the system of criminal justice – arresting, prosecuting and incarcerating boys – 

ideas of “youth” as a distinct time of life emerged and solidified. The courts’ refusal to prosecute 

children younger than ten, instead handing them over to their parents, established the absolute 

criminal irresponsibility of childhood. At the upper limits of youthful innocence, the law and the 

courts lowered prison sentences for those younger than eighteen, but assumed they had 

discernment. The presumption of innocence decreased as boys grew up. 

While ten-year-olds were unquestioningly irresponsible and eighteen-year-olds teetered 

precariously on the edge of full legal accountability, the years surrounding fifteen were the most 

uncertain and, therefore, important. A 1915 legal thesis highlighted the importance of fifteen as a 

dividing line in criminal law: “True criminal inclinations only reveal themselves after fifteen. It 

is then that the personality of the subject is confirmed…Before this age, crime is only a 

manifestation informed from a pure imitation of his environment…until thirteen or fourteen, in 

effect, a child only thinks, feels and wants what his environment thinks, feels and wants.”131 

Because of the changes associated with the arrival of puberty, establishing the mental state of 

boys aged fourteen, fifteen and sixteen was pivotal in their prosecution.  

                                                 
131 Gache, “La delincuencia infantil,” 408. 
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Ideas surrounding the responsibility and irresponsibility of fifteen-year-old defendants 

mirror those of the development of teenage girls. Through the changing legal definition of 

estupro, officials came to view females aged thirteen and fourteen as belonging to a special, 

ephemeral stage of life when they were not fully responsible for their actions. By the first decade 

of the twentieth century, then, both male and female “youth” had become a distinct time of life 

that needed, and indeed, merited, special consideration and protection from the state. However, 

the conviction that younger members of society were different than adults did not necessarily 

translate into their special treatment in practice. 
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Conclusion 

 

Through the passage of “age of consent” legislation, and the redefinition of illicit 

sexuality between 1853 and 1912, children emerged a discrete legal and social category in 

Buenos Aires. The process, however, was halting, contentious, and exclusionary. While the law 

and the courts began to defend children younger than twelve regardless of their sex or social 

class, new ideas of youthful difference constantly confronted pre-existing assumptions of 

sexuality, honor, and appropriate behavior, to complicate the extension of the same protection to 

pubescent boys and girls. While authorities were eager to implement a national penal code in 

order to replace the disparate extant laws and to create a “modern” judicial system, children were 

always a secondary consideration to elite concern about the rights and privacy of families, and 

the defense of the social good.  

Despite the failure of authorities to prioritize boys and girls through the turn of the 

twentieth century, the way they assessed and treated the “victims” that appeared before them 

changed dramatically. As the law shed estupro’s legal requirements to virginity, seduction and 

deflowering to make the crime “sex with an honest female younger than 15,” judges stopped 

holding pubescent girls aged thirteen and fourteen entirely responsible for their actions. 

Simultaneously, the institutionalization of twelve as the “age of consent” helped fundamentally 

alter the meaning of “innocence.” Where in the mid-nineteenth century, this concept linked to 

female virginity or chastity, by the first decade of the twentieth century, it had become associated 

with young age. This reconceptualization placed girls younger than twelve completely off limits 

sexually. 
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The shift in the meaning of innocence also had a profound impact on how officials 

understood and treated prepubescent boys. The inclusion of males younger than twelve in the 

category of innocent childhood marked a dramatic departure from earlier ambivalence about 

what and who they were. The reformulation of the crime of “sodomy,” from consensual non-

reproductive sex to the rape of a child, contributed to this reformulation. 

Unlike for young boys, the advent of an “age of consent” had contradictory results for 

adolescent males. A combination of age-based definitions, the perpetuation of ideologies around 

proper behavior, consent, and violence, and new categories of deviant sexuality coalesced to 

expose, rather than to defend, these youth. At the turn of the century, mental development was 

the central characteristic that differentiated between prepubescent and pubescent minors. It was 

increasingly important in the judicial process, and often worked against adolescents, whom 

officials assumed acquiesced.  

While authorities censured pubescent male “victims” because of their mental 

development, they increasingly asserted the prerogative of the state to protect young 

“perpetrators” of sexual crimes for the same reason. Elites sought to isolate juveniles from adults 

in prison, to lower the sentences of minors, and to reform wayward teenagers through education 

and instruction. Practice continually fell short of expectation, however, in part because of state 

policy towards vagrant children. By 1912, although youth had become an identifiable category 

that officials agreed merited special legal and juridical consideration, the state had only taken 

nominal steps to ensure such treatment. 

Ultimately, each of the changes that took place in the definition and prosecution of sexual 

crimes between 1853 and 1912 demonstrate the redrawing of social boundaries. The prerogatives 
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that state officials constantly juggled in the prosecution of sexual crimes reconfigured the lines 

between the private and public spheres. Refusing to act as social arbiter or protector of honor, the 

state removed itself from its policing of the moral sphere, and redefined its role as defender of 

certain groups by the age of the victims of assault. By the turn of the twentieth century, youth 

had joined “families,” and “society” as another important entity that authorities had to consider. 

In addition to redefining who and what merited state protection, the creation of the 

modern category of “childhood” redrew the boundaries of traditional social groups. The 

redefinition of rape created a category of “prepubescents” and innocent childhood that included 

both boys and girls. The reconceptualization of estupro, along with changing definitions of 

criminal responsibility, likewise, resulted in the articulation of both male and female 

“pubescents.” The shifting boundaries of criminal responsibility also siphoned off the years up 

until the age of eighteen as a time of presumed innocence that merited special consideration.  

The emergence of these boundaries, defined by age, reflected how it had come to trump 

other social categories. Boys and girls were grouped together by their physiological, emotional 

and intellectual development, rather than their culturally prescribed gender roles. And, through 

the extension of protection of “youth” in the courts, regardless of their socioeconomic status, age 

also came to trump class.  

Finally, the emerging official prerogative to preserve and safeguard youth, not honor, 

signified a radical redrawing of the limits and contours of morality. For centuries, the influence 

of Catholicism in Spain and the Americas created a moral code in which a woman’s chastity, 

reputation, and relationship to the men in her life decided her cultural and social value. In a 

reflection of these widespread, if not ubiquitous, moral understandings, the law punished men for 
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the sin of defiling chaste women. The codification of modern ideas of illicit sexuality changed 

that paradigm, redefining female youth by their age rather than their sex, and punishing men for 

corrupting their childlike innocence, not their virginal purity. The inclusion of male youth in this 

protected category further illustrates the changing contours of the moral code. All of these 

shifting moral, legal, and social boundaries would have important implications in the twentieth 

century. 

The reconfiguration of social groups impacted government action as well as cultural 

concerns. The 1900s have been called “the century of the child,” because of the proliferation of 

governmental policies and nongovernmental organizations targeted at defending, edifying, 

nurturing, and sustaining children.1 In Argentina, these changes began definitively in 1913, the 

year after this study ends. That year, Buenos Aires hosted the first Pan-American conference on 

child protection, which would be followed by many more.2 The same year, the government 

created the Department of Abandoned and Accused Children (Departamento de Menores 

Abandonados y Encausados), an entity intended to help protect vagrant children by removing 

                                                 
1 Swedish feminist and suffragist, Ellen Key, first used this expression at the beginning of the twentieth century, 

foreshadowing the changes to come. Her book on the importance of childhood education, was translated into 

English in 1909 as The Century of the Child. The phrase has subsequently been used across academic fields as well 

as in broader contexts. In 1961, for example, Peter Neubauer called his survey of the field of child psychology “The 

Century of the Child.” The Atlantic, (July, 1961). In 2012, an art exhibit at the Museum of Modern Art in New York 

City carried the title, “Century of the Child: Growing by Design, 1900-2000.” 

 
2 This conference was hosted by two extra-governmental organizations, the Society of Beneficence (Sociedad de 

Beneficencia) and the Argentina Social Museum (Museo Social Argentino). It initiated a half-century of conferences 

on childhood in Latin America. These regional meetings formed part of a larger movement in the West to save and 

protect children. The process began in 1899 with the creation of juvenile courts in Chicago, IL. The first 

international congress on child hunger took place in Paris in 1905. The first national congress in the US on children 

took place in Washington D.C. in 1907, and an international congress on the protection of children occurred in 1912 

in Brussels. In 1919 in England, Eglantyne Jebb founded the organization, Save the Children, and in Geneva 

Switzerland the following year, representatives from countries around the world created the International Save the 

Children Union. For a chronological overview of both international movements and legislation passed in Latin 

America on children see Susana Romero, “Un siglo de legislación sobre infancia en América Latina. Un cuadro 

cronológico,” in Historia de la Infancia en América Latina, 616-632; See also Guy “Girls in Prison,” 381-85. 

 



 369 

them from the streets, and placing them in institutions. In 1919, with the support of president 

Hipólito Yrigoyen, congress passed the “Law of Infant and Juvenile Patronage” (Ley de 

Patronato de Infancia y Juventud), which allowed the removal of the patria potestad of parents 

if the state deemed them incapable of caring for their children, and established state custody.3 In 

1921, the second national penal code revised ideas of juvenile delinquency, stipulating that those 

younger than fourteen could not receive punishment and should, instead, go to institutions until 

the age of eighteen.4  

These movements were just the beginning of decades of increasing focus on the welfare 

of the young. The rise of the welfare state, the advent of peuriculture and pediatrics, anti-child 

labor laws, and mandatory primary education would follow. A fundamental shift in the cultural 

perception of children accompanied these practical advancements. With the rise of the middle 

class and the prohibition of child labor, sons and daughters shifted from serving as an asset to the 

family economy, to being a financial burden. At the same time, they gained a new sentimental 

value, becoming emotionally priceless to their parents.5 In the twentieth century, children 

                                                 
3 Law #10.903. See Zapiola, “La Ley de Patronato de Menores: ¿una bisagra histórica?” in Las infancias en la 

historia argentina, 117-132. See also Adolfo Enrique Rodriguez, Historia de la Policía Federal argentina a las 

puertas del tercer milenio: genesis y desarrollo desde 1580 hasta la actualidad, vol. 7 (Buenos Aires: Editorial 

Policial, 1999), 55-56, and Sandra Carreras, “Hay que salvar en la cuna.” On state tutelage in Mexico see: Ingrid 

Brena Sesma, Intervención del estado en la tutela de menores (Mexico: Universidad Autónoma de México, 1994).  

 
4 Law #10.903 stipulated the creation of juvenile tribunals, however, the state did not create them until 1937. See 

Leandro Stagno, “Los tribunales de menores en la Argentina. Antecedentes internacionales y iniciativas nacionales 

(1933-1943),” in Infancias: Políticas y Saberes, 335-364; and Carlos Sorá, “Nuevo fuero para viejos problemas: Los 

primeros pasos del Tribunal de Menores a través de un caso,” in La política social antes de la política social 

(Caridad, beneficencia y política social en Buenos Aires, siglos XVII a XX), ed. José Luis Moreno (Buenos Aires: 

Trama Editorial, 2000), 287-321. 

 
5 This conceptualization is class and country specific. See Cunningham, “Histories of Childhood,” 1206-1208. 

Historians of Latin America, the United States and Britain all acknowledge that the experiences of childhood are 

largely influenced by class. See footnote 23 in the introduction. 
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became a central focus of governmental action, a primary recipient of social welfare, and one of 

the most emotionally charged cultural topics. 

Suprisingly, despite all of the focus on youth in the last one hundred years, the meaning 

of sexual crimes in Argentine law did not change after 1903. Through seven additional plans to 

revise the penal code, spanning from 1916 to 1960, the definitions of violación and estupro 

continued to emphasize penetration, physical violence, and the religious focus on the moral state 

of the victim for most of the century.6 Finally, in 1999 the law again reconceptualized illicit 

sexuality and its victims.7 The alterations that congress introduced, although seemingly minute, 

reflect the twentieth-century prioritization of children.  

Perhaps the most important change was the end of honor-based assumptions of sexuality. 

This is clear in the removal of reference to female “honesty.” For example, sexual crimes are no 

longer “crimes against honesty,” but “crimes against sexual integrity.”8 Additionally, the law 

                                                 
6 Congress considered projects for revisions to the penal code in 1916, 1918, 1937, 1941, 1951, 1953, and 1960.  

 
7 Law #25.087. For a discussion of the law today, as well as a comprehensive overview of how it changed during 

the twentieth century, see David Baigún y Eugenio Raúl Zaffaroni, dir., Código Penal y normas complementarias. 

Análisis doctrinal y jurisprudencial, vol. 4, parte especial, artículos 97/133 (Buenos Aires: Hammulabi, 2010), 471-

585. 

 
8 Art. 19 (abusos sexuales) of the law reads: “S/he will be punished with reclusion or prison from six months to four 

years, who sexually abuses a person, of either sex, who is younger than thirteen, or when violence, threat, coercive 

or intimidating abuse of relationship of dependence, authority or power, or taking advantage of the fact the victim, 

for whatever reason, could not freely consent to the action. 

The punishment will be four to ten years of reclusion or prison when the abuse, for its duration or circumstances, 

results in a sexual submission that is damaging to the victim. 

The punishment will be six to fifteen years of reclusion or prison when, in the circumstances of the first paragraph, 

there is sexual access by whatever tract.” 

The law goes on to describe aggravating circumstances that increase the prison sentence of eight to twenty years of 

prison or reclusion depending upon the effects of the abuse on the victim, or the identity of perpetrator. These 

include: serious damage to the mental or physical health of the victim, a perpetrator who is in a position of authority 

or related to the victim, the transmission of a venereal disease, an acted committed by multiple people or with the 

use of a gun, an act committed by a police officer or member of the army while carrying out their duties, and an act 

committed against someone younger than eighteen, taking advantage of the preexisting situation of living together. 

Baigún, Código Penal, 472-472. 
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renamed “dishonest abuse” as “sexual abuse.” Finally, the definition of estupro is no longer a 

crime carried out against an “honest” female, but sexual acts committed against individuals of 

either sex, younger than sixteen.9 The removal of reference to “honesty” in all three instances 

signals an ideological shift away from the emphasis on female moral character, to the physical 

and emotional wellbeing of the victim, whether male or female.  

In addition to the reconceptualization of sexual crimes, the law also reconfigured its 

victims. First and foremost, it assumes they are children rather than adults. This is clear in a 

change to the foundational crime that the law emphasizes. Instead of defining rape and then an 

“attack on modesty” as rape without penetration, today sexual abuse is the frame of reference, 

and rape is an aggravating circumstance. The emphasis on children in also clear in increased age 

of those the law protects: children younger than thirteen in cases of sexual abuse, and those 

younger than sixteen for estupro. Finally, the inclusion of males in the definition of estupro 

extended state protection to pubescent boys for the first time. Although seemingly minor, these 

alterations demonstrate how the contemporary Argentine penal code seeks primarily to protect 

the young of both sexes from sexual victimization. 

While the law is prescriptive, making it impossible to draw conclusions about the 

workings of the courts, a decision by the state prosecutor in 2012 is telling about the attitude of 

judicial authorities today. In May of that year, Luis Santiago Gonzalez Warcalde approved a new 

“guide to good practice” in the investigation of sexual crimes committed against girls, boys, and 

                                                 
9 Art. 20 (estupro) of the law reads: “S/he will be punished with prison or reclusion for three to xix years, who 

carries out any of the actions described in the second and third paragraphs of art. 119 with a person younger than 16 

years, taking advantage of his or her sexual immaturity, either because of the majority of age of the author, his/her 

relationship of advantage or power over the victim, or other equivalent circumstances, as long as a crime that is 

more severely punished does not result.” Baigún, Código Penal, 573. 
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adolescents (Guía de buenas prácticas para la investigación de delitos contra la integridad 

sexual que afecten a niñas, niños y adolescentes). This resolution, which established protocol for 

the investigation of sexual abuse for prosecutors throughout Argentina, affirmed, “in all 

measures judicial authorities take concerning children, the greater interest of the child should 

prevail over all others, including those of parents.”10  

This focus on the wellbeing of the young is paralleled in the rights of children as 

individuals. The prosecutor continued that when a child is in conditions to bring his or her own 

lawsuit, “the state should guarantee his/her right to freely express his/her opinion in all matters 

that concern him/her,” especially in all judicial or administrative proceedings. This formulation 

replicates the broader adherence to the belief, shared nationally and internationally, that children 

have rights, and that one of these is freedom from abuse of any kind.11 Although the 

memorandum of the DA, like the law, is prescriptive rather than descriptive, it shows that in 

contemporary society, the protection of children is a preeminent concern of the state. These 

                                                 
10 Procuración General de la Nación. “Resolución PGN No. 35/12,” Buenos Aires 16 May 2012. Received from 

prosecutor Dra. Daniela Vana Gallo in a personal interview conducted in June of 2012. The ruling of the Supreme 

Court defined this principle: “the ‘greater’ (superior) interest of the child represents the recognition of a minor as a 

person, the acceptance of his/her needs, and the defense of the right of those who cannot exercise them 

him/herself…” See also, Edgardo Alberto Donna, Delitos contra la integridad sexual, 2nd edition (Buenos Aires: 

Rubinzal-Culzoni Editores, 2005). 

 
11 In 1923, Eglantyne Jebb, founder of the English non-governmental organization, Save the Children, drafted the 

first Declaration of the Rights of the Child. It included five rights: 1. The child must be given the means requisite for 

its normal development, both materially and spiritually; 2. The child that is hungry must be fed, the child that is sick 

must be nursed, the child that is backward must be helped, the delinquent child must be reclaimed, and the orphan 

and the waif must be sheltered and succored; 3. The child must be the first to receive relief in times of distress; 4. 

The child must be put in a position to earn a livelihood, and must be protected against every form of exploitation; 5. 

The child must be brought up in the consciousness that its talents must be devoted to the service of its fellow men. In 

1989, the United Nations adopted a revised and expanded declaration. Some of the additional rights include: 1. the 

right to survival; 2. the right to develop to the fullest; 3. protection from harmful influences, abuse and exploitation 

and 4. the right to participate fully in family, cultural and social life. As part of the “Children’s Rights Movement” in 

the United States president, Herbert Hoover, signed the “Child’s Bill of Rights,” in in the 1920s, which stated that 

all children should have access to hygienic living conditions, education and medical attention, should be encouraged 

to “express in fullest measure the spirit within which is the final endowment of every human being.”  
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directives illustrate how much has changed since the early nineteen hundreds, when authorities 

treated young individuals as sons and daughters, prioritizing the desires and wellbeing of their 

fathers, often at their expense. 

Historians of Argentina concur that the turn of the century state was not concerned with 

the wellbeing of children.12 This study of the treatment of minors in the criminal courts of 

Buenos Aires both reinforces and calls that claim into question. On the one hand, victimized 

youth were always secondary to judicial authorities’ preoccupation with patriarchal prerogative, 

the privacy of families, and the defense of the social good. On the other hand, in their treatment 

of abused youth, judges and lawyers eschewed class bias to extend innocence and protection to 

the victimized poor. Although the Argentine state would not begin to defend, rather than 

stigmatize and criminalize, the masses of poor street children until after 1919, before it could 

begin to protect children, they had to exist as an identifiable legal and social category. This 

dissertation illuminates one dynamic of that process, as the law and the judiciary drew and 

redrew social, legal, and cultural boundaries throught the second half of the nineteenth century. 

                                                 
12 Historian Pablo Ben stated that children “were not a concern for the turn-of-the-century state.” Ben, “Male 

Sexualty,” 47-8. Donna Guy similarly asserted that youth only became of import to the state between 1920 and 

1940. See Guy, “The State, the Family, and Marginal Children in Latin America,” in Minor Omissions, 139-164. 
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Appendix  

 

 

 
* The courts did not identify the race of  defendants after 1860. When, before that date, they did note race, they 

did not comment on nationality. It is likely these individuals were native to Argentina, especially since these 

cases occurred before the immigration boom. 

** The cases that make reference to the race of portuguese immigrants took place in 1873 and 1876. 

 

 

 

 

 

Table 1:  Nationalities of Defendants 

 

    

 

Argentine 91 

 

Moreno/Negro* 4 

 

Unknown 21 

 

Italian 61 

 

Spanish 22 

 

Oriental (Uruguayan) 11 

 

French 12 

 

Paraguayan 4 

 

Chilean 3 

 

Black Portuguese** 2 

 

Austrian 2 

 

EEUU 2 

 

English 2 

 

Portuguese 2 

 

Brazilian 1 

 

Swiss 3 

 

Total Foreigners 127 

 

TOTAL 243 
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Table 2: Occupations of Defendants* 

        

  

# 

% of 

Total 

  

# 

% of 

Total 

Unknown 43 15.99% Unemployed 1 0.37% 

Unskilled 90 33.46% Skilled 36 

13.38

% 

  Day/laborers (peon/jornalero) 36     Blacksmith (herrero) 4   

  Albañil (construction worker) 15     Silversmith/tinsmith 2   

  Rural laborers 7     Saddler (talabartero) 5   

  Sailor (marinero) 6     Cobbler (zapatero) 4   

  Soldier (soldado/militario) 7     

Storekeeper 

(almacenero)  4   

  Servant (sirviente/mucamo) 5     Tailor (sastre) 6   

  
Firefighter (bombero) 

3     

Barber 

(peluquero/barbero) 4   

  Odd jobs (changador) 4     Carpenter (carpintero) 4   

  Other unskilled labor 7     Painter (pintor) 3   

Semi-skilled 84 31.23% 
White Collar / Gente 

Decente 15 5.58% 

  Driver/conductor (cochero) 14     

Storekeeper/owner 

(comerciante/negociante

) 5   

  

Clerk/employee 

(dependiente/empleado) 9     Student (estudiante) 3   

  Baker (panadero) 3     Engineer (ingeniero) 1   

  Cook (cocinero) 5     Professor (profesor) 1   

  Street Vendors (various) 22     Photographer (retratista) 1   

  Cigar seller (cigarrero) 5     

Bookkeeper (tenedor de 

libros) 1   

  Painter (pintor) 3     

Pharmacist 

(farmaceútico) 1   

  Mechanic (mecánico) 1     Auctioneer (martillero) 1   

  Peddler 8     Landlord (propietario) 1   

  Policeman (vigilante/policía) 8     

 

    

  Other semi-skilled 6     TOTAL 269   

 

* This analysis of occupation is based on the breakdown of employment and socioeconomic status that historian 

James Scobie provided in his study of the development of Buenos Aires between 1870 and 1910. After 

Independence officially broke down the complex social and racial hierarchies of the colonial period, society 

divided into two large groups: the elite (gente decente), and common people (gente del pueblo). In late-nineteenth 

century Buenos Aires, there were many strata within the category of gente del pueblo. At the top there were 

“white-collar” workers, which included office employees, clerks, primary school teachers, bookkeepers, 
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draftsmen and telegraph operators. Below these were skilled artisans and laborers who worked in a trade. These 

included occupations like shoemakers, carpenters and butchers. Within this category, however, there was a 

sliding scale from those who owned their own tools and equipment and were able to gain some economic 

independence, to those who plied their trade on street corners with few resources. Below the skilled laborers 

were semi-skilled occupations, such as apprentices, railroad workers, streetcar operators, peddlers, milk and 

deliverymen, gardeners and vendors, which required little training and few tools. Day laborers, soldiers, sailors 

and servants formed the bottom of the pyramid. See Scobie, Buenos Aires, Plaza to Suburb, 211-1

 

Table 3: Type of Case by Decade* 

        

 

1853-

59 

1860-

69 

1870-

79 

1880

-89 

1890-

99 

1900-

12 Total 

Actos contra la honestidad       1     1 

Actos deshonestos   1         1 

Actos inmorales   1 1       2 

Asaltar 1           1 

Atentado al pudor       1     1 

Atentado contra el pudor       1     1 

Estupro 8 17 29 10 3 7 74 

Estupro (I)**     2   2   4 

Estupro (M)** 1           1 

Estupro / Sodomia     1       1 

Incesto 1 4 3       8 

Inmoralidad   1         1 

Pederastia       2     2 

Rapto / Estupro       1     1 

Rapto / Violacion           1 1 

Seducción 1           1 

Seducción / Corrupción       1     1 

Seducción / Rapto       1     1 

Sodomía 3 11 10 12 10 7 53 

Sodomía / Violación     1       1 

Violación 10 4 3 14 13 14 58 

Violación (I)** 1     1 2 3 7 

Violación (M)**       2 1 3 6 

Violación / Estupro  1   1 2 1   5 

Total 27 39 51 49 32 35 233 
* This breakdown is by title on the case file. In many cases, especially during the nineteenth century, judicial 

authorities and parents used the terms violación and estupro interchangeably, even in sodomy cases. 

** (I) refers to cases of incest and (M) to cases where the victim was male. 
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Table 4: Type of Case by Legal Time Period* 

    

 

 

 

1853-

1877 

1878-

1886 

1887-

1902 

1903-

1912 TOTAL 

Actos contra la honestidad   1     1 

Actos deshonestos 1       1 

Actos Inmorales 2       2 

Asaltar 1       1 

Atentado al pudor   1     1 

Atentado contra el pudor   1     1 

Estupro 52 10 7 5 74 

Estupro (I) 2   2   4 

Estupro (M) 1       1 

Estupro / Sodomía 1       1 

Incesto 8       8 

Inmoralidad 1       1 

Pederastia   1 1   2 

Rapto / Estupro   1     1 

Rapto / Violación       1 1 

Seducción 1       1 

Seducción / Corrupcion   1     1 

Seducción / Rapto   1     1 

Sodomía 23 10 15 5 53 

Sodomía / Violación   1     1 

Violación 16 5 23 14 58 

Violación (I) 1 1 2 3 7 

Violación (M)   2 1 3 6 

Violación / Estupro  1 3 1   5 

TOTAL 111 39 52 31 233 

 
* See notes on table 3 for explanation.
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Table 5: Relationship of Denunciant to Victim 

     

 

Family Members * 171 

 

 

  Mother/Father 3 

 

 

  Mother 73 

 

 

  Father 76 

 

 

  Brother 3 

 

 

  Sister  1 

 

 

  Uncle 9 

 

 

  Aunt 1 

 

 

  Godmother 1 

 

 

  Husband  4 

 

 

Victim 17 

 

 

Police 17 

 

 

  In fraganti 17 

 

 

Person Known to Victim 16 

 

 

  Neighbors 4 

 

 

  Patron 12 

 

 

Person Unknown to Victim 8 

 

 

  Group 1 

 

 

  Female Stranger 1 

 

 

  Male Stranger 6 

 

 

Unknown 4 

 

 

  TOTAL 233 

  
* The vast majority of denouncers were related to the victims of sexual assault in some way. Of these, 

fathers represented the largest group, followed closely by mothers. 
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Table 6: Cases by Age and Sex of Victim* 

     

 
Female Male  

12 and Under  

     Actos Inmorales 1 Actos contra la honestidad 1 

  Atentado al pudor 1 Actos deshonestos 1 

  Atendato contra el pudor 1 Actos inmorales 1 

  Estupro 56 Asaltar 1 

  Estupro/Incesto 3 Estupro 1 

  Estupro/Sodomía* 1 Estupro/Sodomía* 1 

  Incesto 1 Pederastia  1 

  Inmoralidad 1 Sodomía 38 

  Sodomía 2 Violación (M) 3 

  Sodomía / Violación 1     

  Violación** 38     

  Violación (I)**** 4     

  Violación/Estupro*** 5     

  TOTAL 115   48 

13-19 

   

 

Estupro 18 Pederastia 1 

 

Estupro (I) 1 Sodomía 11 

 

Incesto 7 Violación (M) 3 

 

R / E 1     

 

R / V 1     

 

Seducción 1     

 

Seducción / Corrupción 1     

 

Seducción / Rapto 1     

 

Violación** 11     

 

Violación / Estupro*** 1     

 

Violación (I)**** 4     

 
TOTAL 47   15 

Adult 

   

 

Violación 10 Sodomía 2 

 

Estupro 1     

 
TOTAL 11   2 

 
* In some cases there was more than one victim. If both victims fell within the same age group, the case only 

appears once in the count. However, if the victims fell in two age groups (ie. one female victim was younger 

than twelve and one was fourteen), I counted the case in each age group. The stars (*, **, *** or ****) 

correspond to the matching case in the other age category.  
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Table 7: Outcome of Trials (All Cases)* 

        

 

Convictions 

% of 

total** Acquittals 

% of 

total Incomplete 

% of 

total Total 

1853-1872 24 31.58% 45 59.21% 7 9.21% 76 

1873-1886 13 17.57% 48 64.86% 11 14.86% 74 

1887-1912 34 40.96% 49 59.04% 0 0.00% 83 

 
* See table 16 for breakdown of outcome by type of sentence. 

** The percent of acquittals to total number of cases remains relatively stable (approx. 62%) through the 

three times periods. However, as a result of court policy, the percent of convictions is much lower in the 

decade when article 266 was in effect (1873-1886) - approximately half of what it is in the other time 

periods.  

 

Table 8: State Action Towards Private Crimes       

 
            

 

 

State 

Pursue % of Total 

State 

Refuse*         

% of 

Total Incomplete 

% of 

Total 

Total 

Cases 

1853-1872 75 98.68% 1 1.32% 7 9.21% 76 

1873-1886** 56 75.68% 18 24.32% 11 14.86% 74 

1887-1912 75 90.36% 8 9.64% 0 0 83 

        * "State Refuse" includes direct and indirect reference to article 266,  parental disappearance during a trial, 

or the withdrawal of an accusation. 

** The "% of total" cases that the state refused to pursue between 1873 and 1886, due to lack of interested 

party, was 25%, up from the 1% during the era of the “activist judiciary” between 1853-1872 and 10% 

from 1887-1912. 

 

Table 9: Outcome of Trials (Females 13-19) 

       

 

1853-1877 1878-1886 1887-1902 1903-1912 Total 

% of total 

cases 

Conviction 5 1 3* 3* 12 25.53% 

Acquittal 13 5 6 6 30 63.83% 

Incomplete 3 2 0 0 5 10.64% 

Total 21 8 6 6 47 
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* None of the cases that resulted in convictions between 1887 and 1912 involved female victims/participants 

older than fifteen. 

Table 10: Incest Cases (1853-1912)* 

 

 

1853-1877 1878-1886 1887-1902 1903-1912 Total 

Daughters 12 and younger 2 0 3 2 7 

Daughters 13-19 9 1 1 1 12 

Total 11 1 4 3 19 

 

Table 11: Shifting Titles of Estupro and Violación* (Females 12 and Under) 

      

 

1853-1877 1878-1886 1887-1902 1903-1912 TOTAL 

Estupro 44 8 2 2 56 

Violación 9 2 17 10 38 

 
* The labels on case files changed overtime alongside the legal definitions of estupro and violación. Where 

between 1853 and 1877 the majority were titled estupro (reflecting the traditional importance of female 

virginity) after 1887, most were called violación (in line with the definition of rape in the national penal 

code). 

 

Table 12: Outcome of Trials (Females 12 and Under) 

       

 

1853-1877 1878-1886 1887-1902 1903-1912 Total % of total cases 

Conviction 15 5 9 11 40 34.78% 

Acquittal 39 10 15 4 68 59.13% 

Incomplete 6 1  0 0 7 6.09% 

Total 60 16 24 15 115 

  

* Approximately one third of all cases involving females twelve and younger resulted in a conviction, 

compared to a quarter of those involving females aged 13 to 19 (table 9).  
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Table 13: Ages of Defendants 

 

    

 

 
Age Number 

 

 

13 2 

 

 

14 8 

 

 

15 6 

 

 

16 12 

 

 

17 5 

 

 

18 7 

 

 

19 10 

 

 
Total 50* 

 

 

20-24 38 

 

 

25-29 34 

 

 

30-34 19 

 

 

35-39 23 

 

 

40-44 21 

 

 

45-49 18 

 

 

50-54 9 

 

 

55-59 3 

 

 

60 and older 4 

 

 
Total 169 

 

 

Unknown 30 

  

* This number comes from a total of 46 cases involving offenders younger than 20. The number of 

defendants is greater than the number of cases because several cases involved more than one defendant. 
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Table 14: Outcome and Sentences of Sodomy Trials* 

      

  

Convictions Acquittals Incomplete Total 

1853-1877 10 16 2 28 

  2 yrs public works 1 

 

    

  3 yrs public works 1 

 

    

  4 yrs armed service 2 

 

    

  4 yrs presidio 2 

 

    

  2 yrs presidio 1 

 

    

  2 yrs presidio 1 

 

    

  6 mos retroactive 1 

 

    

  3 yrs penitentiary* 1 

 

    

1878-1886 2 9 2 13 

  6 mos prison 1 

 

    

  1.5 yrs prison 1 

 

    

1887-1902 5 11 0 16 

  8 yrs prison 2 

 

    

  6 yrs penitentiary 2 

 

    

  8 yrs penitentiary 1 

 

    

1903-1912 3 5 0 8 

  1 yr prison 1 

 

    

  6 yrs penitentiary 1 

 

    

  7 yrs penitentiary 1       

 

Total 20** 41 4 65 
 

* These outcomes exemplify the types of sentences that courts distributed for all types of sexual crimes. The 

3 years of penitentiary during the time period 1853-1877 occurred in 1877, the year the penitentiary was 

completed. 

** The ratio of convictions to acquittals for sodomy cases, 1:2, was higher than it was for cases involving 

female victims (violación and girls twelve and younger: 1:3 (table 12); estupro and girls aged 13-19: 1:4 

(table 9)). 
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Table 15: Confessions and Convictions* 

     
    

    

 
Offenders Younger than 20 Offenders 20 to 60 

  

Total 

Cases Confession 

% of 

Total 

Total 

Convictions 

Convictions 

for 

Confessions 

Total 

Cases Confession 

% of 

Total 

Total 

Convictions 

Convictions 

for 

Confessions 

1853-1877 18 8 44.44% 5 4 93 23 24.73% 11 6 

1878-1893 10 7 70.00% 3 2 56 17 30.36% 10 9 

1894-1912 18 12 66.67% 6 6 38 16 42.11% 9 9 

Total 46 27 58.70% 14 12 187 56 29.95% 30 24 

 
* Confessions include lying, which judges interpreted as a sign of guilt. The overall percentage of cases in which the defendant confessed to part or all of his crime was 

almost double for offenders younger than twenty, than for those older. Almost 60% of minors confessed, while of defendants aged 20 to 60, only 30% confessed. The 

confessions of adults were often only partial confessions. They admitted to doing something with child but not the act of which they were accused. They also often claimed 

they were intoxicated and did not know what they had done. Or, like young offenders, they claimed it had been a consensual interaction
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Table 16: Outcome of All Trials by Sentence  

       Conviction Acquittal Incomplete Total 

1853-1877 31 69 13 113 

6 mos presidio 2 

   1 yr service in hospital 1 

   1 year presidio 1 

   2 years presidio 5 

   2 years armed service 3 

   2 years public works 1 

  
 

3 years armed service 2 

   3 years public works 1 

   3 years presidio 1 

  
 

3 years penitentiary 1 

   4 years armed service 4 

  
 

4 years presidio 3 

   5 years public works 1 

   5 years presidio 1 

   8 years presidio 1 

   6 mos prison retroactive 1 

  
 

3 years penitentiary (retro) 1 

   1 year prison retroactive 1 

  
 

1878-1893 17 43 6 66 

6 months prison 1 

   1.5 years prison 1 

   18 mos prison (or payment) 1 

   2 years prison 2 

   3 years prison 1 

   1 year penitentiary 1 

   3 years penitentiary 2 

   8 years prison 1 

   6 years penitentiary 3 

   6 years presidio 2 

   10 years penitentiary 2 

   1894-1912 25 31 0 56 

9 Mos Arrest 1 

   1 year prison 3 

   1.5 years prison 1 

   2 yrs prison 3 

   2 yrs penitentiary 1 

   4 yrs penitentiary 2 

   4.5 yrs penitentiary 1 

   5 yrs penitentiary 1 

   6 years penitentiary 5 
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7 yrs penitentiary 2 

   8 yrs prison 1 

   8 yrs penitentiary 3 

   17 yrs presidio 1 
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