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On Tuesday, a federal judge in the Western District of Texas handed the oil and gas industry a major victory when he ruled in favor of the Permian
Basin Petroleum Association and against the federal government in striking down the U.S. Fish and Wildlife Service’s (“USFWS” or “Service”)

decision to list the lesser prairie chicken as “threatened” under the Endangered Species Act. Judge Rob Junell issued an order in Permian Basin
Petroleum Association v. Department of the Interior that vacates the listing decision and potentially upends a conservation plan for the bird that was
developed and implemented by the five states that host the prairie chicken: Texas, New Mexico, Oklahoma, Kansas, and Colorado. The basis for
the order was the judge’s conclusion that the USFWS improperly applied its own Policy for Evaluation of Conservation Efforts When Making Listing
Decisions (PECE) to the Lesser Prairie-Chicken Range-wide Conservation Plan (RWP), a state conservation plan administered by the Western
Association of Fish and Wildlife Agencies.

The Court’s Decision. The PECE, which was issued by the Service in 2003, allows the agency to consider conservation efforts that have yet to be
implemented or shown to be effective, so long as USFWS evaluates the certainty that the conservation effort will be implemented and effective. The
USFWS can decide not to list a species that otherwise would merit designation as “threatened” or “endangered,” if it concludes that the conservation
effort underway is likely to effectively address the threats to the species. PECE enumerates specific criteria for the Service to consider in evaluating
whether the conservation effort will be implemented and six criteria to consider in determining whether the conservation effort will be effective. While
the court acknowledged that the Service considered all 15 criteria when evaluating the RWP, it concluded that the agency “failed to conduct the
‘rigorous’ analysis of the RWP in several key portions that the PECE prescribed and failed to consider important and material information as well as
important aspects of the problem, rendering its conclusions therein arbitrary and capricious.”

The RWP is a large-scale conservation program designed by the five states, which includes detailed requirements for energy companies and others
who plan to carry out activities that could harm the lesser prairie chicken. It also incorporates incentives for landowners who own habitat for the bird
to agree to protect it. To avoid potential liability under the Endangered Species Act, energy companies may sign up to participate in the RWP, agree
to avoid impacting habitat to the extent practical, and pay fees to compensate for unavoidable impacts. The Western Association of Fish and
Wildlife Agencies is required to use the fees to pay landowners to protect and restore prairie chicken habitat.

Since the lesser prairie-chicken was listed as threatened in May 2014, industry has pledged more than $45 million in fees to be used for habitat
protection. Companies have chosen to participate in the plan in order to avoid liability for harm to the bird under the Endangered Species Act.
Without the listing, companies have no incentive to participate, because they do not face any potential federal liability.

Judge Junell apparently did not understand this crucial point. The court was particularly critical of the Service’s conclusion that the incentives for
industry to enroll in the RWP would be removed after the deadline for listing the LPC (which was March 31, 2014) if the bird was not listed.
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According to Judge Junell, the Service should have done an analysis to determine how likely it would be for landowners and industry to enroll in the
RWP, whether or not the bird was listed. Not to attempt to forecast future enrollment was a “material error.” The court wrote that the USFWS should
have estimated future enrollment in the plan, in order to evaluate whether it would be effective, rather than base its decision about effectiveness on
current enrollment numbers.

The judge conducted a muddled analysis of the Administrative Procedure Act’s standard of judicial review and engaged in a level of scrutiny of the
Service’s decision that is unprecedented. Generally, an agency regulation (such as a listing rule) may be challenged by a third party on the basis that
the regulation was “arbitrary and capricious, an abuse of discretion or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). There is an
extensive body of case law on the question of what makes an agency decision “arbitrary and capricious.” For agency decisions that are based on an
analysis of facts, such as listing decisions, the Supreme Court’s decision in Motor Vehicles Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S.
29 (1983) is cited often for its explanation of the arbitrary and capricious standard. In that case, the Court wrote

The scope of review under the “arbitrary and capricious” standard is narrow and a court is not to substitute its judgment for that of the agency.
Nevertheless, the agency must examine the relevant data and articulate a satisfactory explanation for its action including a “rational connection
between the facts found and the choice made.” . . . Normally, an agency rule would be arbitrary and capricious if the agency has relied on factors
which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision
that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency
expertise.

463 U.S. at 43-44.

Judicial challenges to listing decisions tend to revolve around an evaluation of whether the Service relied on factors that Congress did not intend it to
consider, failed to consider important data, or the decision runs completely counter to the evidence.[1] Cases that reverse the Service’s listing
decisions are extremely rare. Courts tend to defer to the agency’s analysis of the underlying science, so long as they are satisfied that the agency
properly considered all of the relevant facts. This deferential standard of review was articulated in the polar bear listing decision by the district court
in D.C.: “this Court is bound to uphold the agency’s determination that the polar bear is a threatened species as long as it is reasonable, regardless
of whether there may be other reasonable, or even more reasonable, views.” In re Polar Bear Endangered Species Act Listing and § 4(d) Rule
Litigation, 08-764 (D.D.C. June 30, 2011). Judge Junell’s opinion contains no comparable deference to the agency’s analysis.

Implications. There are four other federal court cases challenging the lesser prairie-chicken listing, two pending in the U.S. District Court for the
District of Columbia and two pending in the U.S. District Court for the Northern District of Oklahoma. It is possible that these other courts will reach
decisions that are different from, and potentially in conflict with, the decision of the District Court for the Western District of Texas. It is therefore very
possible that the lesser prairie-chicken decision will be resolved ultimately by appellate courts. As with the recent set of conflicting federal district
court opinions on EPA’s “Waters of the United States” rule, the ultimate status of the Service’s lesser prairie-chicken decision will have to be
resolved in the appellate courts, or the U.S. Supreme Court.

Meanwhile, Judge Junell’s decision throws a wrench in the implementation of a state-led conservation effort that, while far from perfect, was
attracting industry participants and cooperation from state agencies. It is unclear whether the industry will continue to participate if the “hammer” of
federal protection has been removed. The broader implications of the ruling – that the Service must engage in an even more exhaustive and detailed
evaluation of conservation efforts than it currently carries out, including making guesses about future levels of participation under multiple scenarios –
are significant for the greater sage grouse, another widely distributed species about which the Service is poised to make a listing determination.
Unwittingly, Judge Junell may have opened the door to even more litigation in the future, as parties on all sides will be encouraged to parse every
aspect of a federal agency’s decision and challenge it in court.

[1] In one of the few decisions in which a court reversed the Service’s decision not to list, the court ruled that the agency had ignored information

submitted by its own expert and there was absolutely no science in the record to support its position that the spotted owl should not be listed. See,
e.g., Northern Spotted Owl v. Hodel, 716 F.Supp. 479 (W.D. Wash. 1988).
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