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Abstract 

 

Taking a Break from Constitutional Authority? Toward a Relational 
Conception of Recess Appointments 

 

Thomas Rives Bell, M.A. 

The University of Texas at Austin, 2015 

 

Supervisor:  Jeffrey K. Tulis 

 
This paper re-contextualizes legal debates about recess appointments by 

considering how a relational approach might provide a better way to 

resolve these controversies. According to this relational 

reconceptualization, legalist, or constitutionally settled, understandings of 

recess appointments might entrench certain constitutional pathologies — 

namely, partisan-motivated Congressional intransigence, or unencumbered 

presidential circumvention of Congress — while offering little recourse to 

the branch that loses the legal argument. Through this re-contextualization 

the paper considers how constitutional authority can be developed as the 

branches engage each other responsively at the level of constitutional 

politics. To do this, the paper examines the institutional tools and 

capacities each branch has at its disposal to engage the other. Then, 

moving from phenomenon to theory, the paper presents a set of criteria by 

which political actors and citizens can evaluate recess appointments and 

congressional responses to them.   
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Chapter 1: Introduction 

 On the surface, there is nothing particularly interesting or even controversial 

about recess appointments. Indeed, the Recess Appointments Clause — which states in 

the United States Constitution that “[t]he President shall have Power to fill all Vacancies 

that may happen during the Recess of the Senate, by granting Commissions which shall 

expire at the End of their next Session”1 —  was approved by the Constitutional 

Convention with little discussion and without any debate,2 signaling that the 

constitutional framers perceived the Clause merely as a necessary exception to the normal 

appointments procedures which requires the advice and consent of the Senate for 

presidential nominees for a variety of offices throughout the federal government. In fact, 

the Recess Appointments Clause is so boring that constitutional scholars in recent 

decades have effectively painted the Clause as constitutionally irrelevant, and, in more 

pejorative terms, just plain odd.3 

 “Uncontroversial,” however, is not a term that describes the current usage of the 

Recess Appointments Clause. On the contrary, recess appointments are, perhaps, one of 

the central issues of contention between the last Congress and President Obama.4 At issue 

were several intra-session recess appointments made to the National Labor Relations 

                                                
1 U.S. CONST. art. II, § 2, cl. 3.  
2 Michael A. Carrier, “When the Senate Is in Recess for Purposes of the Recess Appointments Clause,” 

Michigan Law Review 92, no. 7 (1994): 2204–47. Richard Spaight, of North Carolina, proposed the 
clause, of which the framers adopted without discussion. THE RECORDS OF THE FEDERAL 
CONVENTION OF 1787 (Max Farrand, ed., 1911), at 540. 

3 Jay Wexler, The Odd Clauses: Understanding the Constitution through Ten of Its Most Curious 
Provisions (Boston: Beacon Press, 2011). 

4 Helene Cooper and Jennifer Steinhauer, “Richard Cordray Named Consumer Chief in Recess 
Appointment,” The New York Times, January 4, 2012, sec. U.S. / Politics, 
http://www.nytimes.com/2012/01/05/us/politics/richard-cordray-named-consumer-chief-in-recess-
appointment.html.  
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Board in January 2012 even as Congress maintained pro forma sessions — in which a 

single senator came in to gavel the Senate into session once every three days, but in 

which no business took place5 — precisely to prevent President Obama from making 

such appointments without advice and consent from the Senate.6  

 Specifically at issue in National Labor Relations Board v. Noel Canning was 

whether the NLRB’s finding that Noel Canning (an employer and a division of a larger 

corporate entity) had violated federal labor law was valid given that three of the five 

members of the NLRB panel that issued the order had been recess appointed by President 

Obama during a three day weekend between two pro forma sessions.7 The Supreme 

Court ruled on the narrow question of whether the Senate can prevent encroachment of its 

constitutional prerogative to advise and consent to federal nominations by holding pro 

forma sessions, finding that the President has great latitude to make recess appointments 

regardless of the type of recess — both intra-session and inter-session recesses that last 

more than ten days — but that the “Senate is in session when it says it is.”8 The Supreme 

Court’s ruling ultimately proved less dramatic than the D.C. Circuit’s holding that recess 

                                                
5 Jonathan Turley, “Constitutional Adverse Possession: Recess Appointments and the Role of Historical 

Practice in Constitutional Interpretation,” Wisconsin Law Review 2013, no. 4 (2013): 965–1037. 
6 Robert Barnes, “Supreme Court Skeptical of Legality of President’s Recess Appointments,” The 

Washington Post, January 13, 2014, http://www.washingtonpost.com/politics/supreme-court-skeptical-
of-legality-of-presidents-recess-appointments/2014/01/13/15869f86-7c87-11e3-9556-
4a4bf7bcbd84_story.html. 

7 Robert G. Natelson, “The Origins and Meaning of ‘Vacancies That May Happen During the Recess’ in 
the Constitution’s Recess Appointments Clause,” Harvard Journal of Law and Public Policy 37, no. 1 
(2014): 199–239. 201. 

8 NLRB v. Noel Canning, 574 U.S. __ (2014) (U.S. Supreme Court 2014). 
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appointments are only valid during inter-session recesses, and only for vacancies that 

arise during that particular recess.9   

 While the competing legalist perspectives regarding the parameters of the Recess 

Appointments Clause are important to understand and will be addressed in this paper, 

these issues have already been dissected ad nauseum in various law review articles. The 

purpose of this paper, rather, is to re-contextualize the debate by considering how a 

relational model — as advanced by scholars such as Jeffrey Tulis, David Crockett, and 

Mariah Zeisberg10 — might be a better way to understand the current usage of recess 

appointments. In this view, a legalist understanding of recess appointments, either to 

broaden or narrow the scope of the Clause, might entrench certain constitutional 

pathologies — namely, Congressional intransigence motivated solely by partisan 

agendas, or presidential circumvention of Congress, even to legitimate congressional 

opposition — while offering little recourse to whichever branch loses the constitutional 

argument at the Supreme Court.  

 A central question at the heart of this paper is whether a political rather than a 

legal resolution is possible, and, if so, to consider the institutional capacities the branches 

have to reach a constitutional equilibrium regarding recess appointments. Moreover, the 

burden of this paper is to consider whether a political resolution to recess appointments, 

rather than rigid adherence to legal strictures, provides certain “release valves” in modern 

                                                
9 Noel Canning v. NLRB, 705 F.3D 490 499 (D.C. Circuit Court of Appeals 2013). 
10 See, Jeffrey K. Tulis, “Impeachment in the Constitutional Order,” in The Constitutional Presidency, ed. 

Jeffrey K. Tulis and Joseph M. Bessette (Baltimore: John Hopkins University Press, 2009).; David A. 
Crockett, “Executive Privilege,” in The Constitutional Presidency, ed. Jeffrey K. Tulis and Joseph M. 
Bessette (Baltimore: John Hopkins University Press, 2009). Mariah Zeisberg, War Powers: The 
Politics of Constitutional Authority (Princeton: Princeton University Press, 2013). 
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separation of powers disputes, that, while not the originally intended function of the 

Clause, are now an integral, and substantively coherent, part of the constitutional 

scheme.11 

 In this view, even though the original meaning and practicality of the Recess 

Appointments Clause lost relevance generations ago with the advent of modern 

communication and more efficient modes of transportation, the Clause might still serve a 

valuable constitutional function today, as suggested by the ever-increasing use of recess 

appointments. I hope to demonstrate that it is the performance of the new function within 

the constitutional framework, rather than the original design of the Clause, that is 

important for determining the validity of modern usage of recess appointments, backed 

up by a nuanced notion of constitutional authority — in which the branches are forced to 

argue for their positions at the level of politics and in which citizens, and the other 

branches, can then judge the validity of those arguments over time — as the decisive 

factor in this evaluation. Hence, the question is whether the new function of the Clause in 

contemporary practice advances the spirit of the constitutional order even if it is no 

longer consonant with the original function prescribed by the constitutional framers.   

 To address these vital constitutional questions, I will first examine the 

constitutional logic of the appointments procedure before moving on to discuss how the 

Recess Appointments Clause can be understood in light of the general appointment 

process. Secondly, I will explore the history of recess appointments. How did various 

actors and institutions understand how recess appointments fit within the constitutional 

                                                
11 Jay Wexler, “Constitutional Exaptation, Political Dysfunction, and the Recess Appointments Clause,” 

Boston University Law Review 94, no. 3 (2014): 807–12. 
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framework throughout American constitutional history? Within this discussion, I will 

explore the two legalist models at the heart of the recent controversy in Noel Canning and 

I will briefly discuss a few aspects of the Supreme Court’s recent intervention.  

 I will then attempt to re-frame the constitutional debate surrounding recess 

appointments by considering how the relational conception of inter-branch conflict might 

provide a constitutionally preferable alternative to legalist — or constitutionally settled 

— understandings of the Recess Appointments Clause. Central to this exploration will be 

a consideration of the constitutional arguments of both branches regarding recess 

appointments, as well as the tools each branch has to counter-act the other without 

retreating to the Court to settle the matter decisively in favor of one branch over the 

other. Finally, I will attempt to provide some standards to assess recess appointments and 

congressional responses to them. These standards are not legalistic in nature in that they 

do not prescribe when recess appointments are and are not appropriate; that would be 

overly legalistic for the political approach advanced by this paper. Rather, these standards 

will serve as a baseline for assessment and will better serve to foster inter-branch debate 

and the generation of good constitutional arguments. 
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Chapter 2: Constitutional Vision for the Appointment Process 

 While the purpose of this paper is to explore the constitutional limits of the 

Recess Appointments Clause, it is first important to understand the logic of appointment 

and confirmation mechanisms more generally to understand how recess appointments fit 

within the broader framework of the American constitutional system.  

 Article II, Section 2, Clause 2 of the U.S. Constitution provides the president with 

the power to appoint with the “advice and consent” of the Senate “ambassadors, other 

public ministers and consuls, judges of the Supreme Court, and all other officers of the 

United States whose appointments herein otherwise provided for and which shall be 

established by law.” While numerous other articles and law reviews have examined the 

constitutional debates surrounding the appointment process,12 for purposes of this essay I 

will focus most of my attention on the constitutional rationale of the framers’ final 

decision to include the Senate in the appointment process.   

 In Federalist 66, Alexander Hamilton explained the exact role the executive and 

legislative branches are to play in the appointment process when he wrote: 

It will be the office of the President to nominate, and, with the advice and consent 
of the Senate, to appoint. There will, of course, be no exertion of choice on the part 
of the Senate. They may defeat one choice of the Executive, and oblige him to 
make another; but they cannot themselves choose—they can only ratify or reject 
the choice he may have made.13 
 

                                                
12 Adam J. White, “‘Toward the Framers’ Understanding of “Advice and Consent”: A Historical and 

Textual Inquiry.,’” Harvard Journal of Law and Public Policy 29, no. 1 (2005): 103–48. 
13George Wescott Carey and James McClellan, eds., The Federalist (Indianapolis [Ind.]: Liberty Fund, 

2001), 345. 
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 Hamilton, therefore, makes clear that while the president has the sole power of 

appointment, the Senate has the power to either confirm or deny. If the Senate chooses to 

deny a presidential nomination, the president’s only recourse is to nominate someone else 

to the post. This clearly demonstrates that the president cannot bypass the Senate when 

filling federal positions. Moreover, given the fact that the framers considered placing 

both the power to nominate and to confirm with the Senate, with no presidential 

involvement, up until the last day of the Convention, it is clear that the Senate was meant 

to be more than a “rubber stamp” for a president’s nominees.14 

 This is not to say, however, that the framers viewed Senate involvement in the 

appointment process as entirely unproblematic. In fact, there were considerable debates 

in the constitutional convention about whether the appointment power should be shared 

with the Senate or exercised solely by the president.15 Indeed, Senate confirmation is 

time-consuming and costly; moreover, disagreement between the branches could result in 

undesirable vacancies. Therefore, exceptions to the shared power in appointments were 

made for “inferior offices.”16 However, this exception to Senate involvement in the 

confirmation process, according to Michael B. Rappoport, should not be viewed as 

congressional deference to the executive branch. On the contrary, the Senate may only 

give up its power to confirm or deny appointees to “inferior” offices when it passes a law 

                                                
14 Jonathan Turley, “Constitutional Adverse Possession: Recess Appointments and the Role of Historical 

Practice in Constitutional Interpretation,” 1033–34.  
15 Alexander Hamilton describes the various ways of vesting the appointment power in Federalist 76. 
16 Michael B. Rappoport, “The Original Meaning of the Recess Appointments Clause,” UCLA Law Review 

52, no. 5 (2005): 1497. 
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giving the president sole appointment power for those specific offices, thus ensuring that 

the elimination of senatorial consent requires congressional consent.17 

 In Federalist 76, Hamilton further explained the framers’ logic animating the 

appointment process when he wrote that placing the power to nominate with the 

president, as a singular actor and as the officer charged with the administration of the 

federal government, will “naturally beget a livelier sense of duty and a more exact regard 

to reputation,” and that “[the president] will, on this account, feel himself under stronger 

obligations, and more interested to investigate with care the qualities requisite to the 

stations to be filled, and to prefer with impartiality the persons who may have the fairest 

pretensions to them.”18 

 On the other hand, placing the power of first mover in the appointment process 

with the Senate, according to Hamilton, would require the balancing of too many 

competing voices, interests, and personal attachments to result in good administration of 

the laws. In this vein, Hamilton asserted that “in every exercise of the power of 

appointing to offices, by an assembly of men, we must expect to see a full display of all 

the private and party likings and dislikes, partialities and antipathies, attachments and 

animosities, which are felt by those who compose the assembly,” and that in this process 

of competing private interests “the intrinsic merit of the candidate will be too often out of 

sight.”19  

                                                
17 Ibid. 1498. 
18 Carey and McClellan, The Federalist, 392–93. 
19 Ibid. 
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 Even so, the constitutional framers required Senate confirmation of the 

president’s choice, a power which Hamilton noted the Senate would probably rarely 

exercise to block presidential nominees due to the uncertainty over whether the 

president’s next pick would be at all more favorable. While the framers, at least in 

Hamilton’s view, thought that the Senate would rarely use its power to block nominees, 

they still believed that the power to confirm nominees “would be an excellent check upon 

a spirit of favoritism in the President, and would tend greatly to prevent the appointment 

of unfit characters from State prejudice, from family connection, from personal 

attachment, or from a view to popularity.”20 

 Given that the Recess Appointments Clause directly follows the provision in the 

Constitution detailing general appointment procedures in which the Senate, unless 

Congress passes a law to the contrary, must be involved, recess appointments, logically, 

must be viewed in the context of appointment mechanisms more generally. Hamilton 

wrote as much when he argued in Federalist 67 that “[t]he relation in which [the Recess 

Appointments Clause] stands to the [Appointments Clause], which declares the general 

mode of appointing officers of the United States, denotes it to be nothing more than a 

supplement to the other, for the purpose of establishing an auxiliary method of 

appointment, in cases to which the general method was inadequate.”21  

 Moreover, recess appointments, as a supplement to the general appointment 

procedures, are easily better than the alternatives: an extended vacancy until the next 

session, recalling the Senate out of recess to consider a nomination, or keeping the 

                                                
20 Ibid. 
21 Ibid. 349–50. 
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Congress in perpetual session, which would conflict with the prevailing understanding of 

republican government.22 In fact, Justice Joseph Story, commenting on the clear logic of 

the Recess Appointments Clause, wrote that the decision to allow for recess appointments 

was “so obvious that it can require no elucidation,” because without recess appointments 

“the Senate should be perpetually in session, in order to provide for the appointment of 

officers.”23 The absence of such a clause, Justice Story asserted, “would have been at 

once burdensome to the Senate and expensive to the public,” and so the insertion of such 

a clause represented the need for “convenience, promptitude of action, and general 

security.”24  

 An analysis of the framers’ understanding of the Recess Appointments Clause is 

certainly important. Equally so, however, is how presidents and the Senate have balanced 

the use of this power throughout American history. The next section will explore the 

historical use of recess appointments. 

 

 

 

 

 

 

                                                
22 Michael B. Rappoport, “The Original Meaning of the Recess Appointments Clause,” 1498. 
23 Joseph Story, Commentaries on the Constitution of the United States, 1833, § 1551, http://press-

pubs.uchicago.edu/founders/documents/a2_2_2-3s58.html. 
24 Ibid.  
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Chapter 3: Recess Appointments in Historical Context 

 The recent controversy surrounding Noel Canning raised the question of whether 

presidents can make recess appointments even as the Senate maintains pro forma sessions 

to prevent such nominations. Because recess appointments have increasingly been used 

by presidents to appoint controversial nominees, pro forma sessions of the Senate were 

supposed to serve as a buffer to keep the president from making such nominations 

without, or even against, the Senate’s consent. This strategy was considered in the 1980s 

and 1990s, but never implemented.25  

 When the Senate finally implemented pro forma sessions in 2007 to keep 

President George W. Bush from making recess appointments,26 the president abided by 

the will of the Senate and did not make any such appointments from the time of the initial 

pro forma sessions until the time he left office.27 However, in 2012 President Obama 

made four recess appointments, three of which were to the National Labor Relations 

Board, during a three day weekend between two pro forma sessions of Congress, arguing 

that the American people could no longer wait for these important positions to be filled.28  

                                                
25 Henry B. Hogue, “Recess Appointments: Frequently Asked Questions” (Congressional Research Service, 

June 7, 2013), 11. (Senator James Inhoffe, in remarks made before the Senate, said: “He [Byrd] 
extracted from him [Reagan] a commitment in writing that he would not make recess appointments 
and, if it should become necessary because of extraordinary circumstances to make recess 
appointments, that he would have to give the list to the majority leader ... in sufficient time in advance 
that they could prepare for it either by agreeing in advance to the confirmation of that appointment or 
by not going into recess and staying in pro forma so the recess appointments could not take place.” 
“Recess Appointments,” remarks in the Senate, Congressional Record, vol. 145, part 163 (November 
17, 1999), p. 29915.) 

26 Paul Kane, “The Fastest Gavel in the Senate,” The Washington Post, December 31, 2007, sec. Politics, 
http://www.washingtonpost.com/wp-dyn/content/article/2007/12/30/AR2007123002487.html. 

27 Henry B. Hogue, “Recess Appointments: Frequently Asked Questions.”11. 
28 The White House. (2012). “President Obama Announces Recess Appointments to Key Administration 

Posts.” (Press Release). Retrieved from: http://www.whitehouse.gov/the-press-
office/2012/01/04/president-obama-announces-recess-appointments-key-administration-posts. 
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 These appointments, of course, set off a partisan fire-storm with nearly 40 

Republican Senators condemning the appointments and voicing their intention to file a 

“friend of the Court” brief, expressing their support for legal action, in a letter to the 

president.29 Senator John Cornyn (R-Texas) went so far as to say that “American 

democracy was born out of a rejection of the monarchies of Western Europe, anchored by 

limited government and separation of powers,” and that “[w]e refuse to stand by as this 

president arrogantly casts aside our Constitution and defies the will of the American 

people under the election-year guise of defending them.”30  

 Against this backdrop, this section of the paper will provide a brief history of how 

recess appointments have been used throughout American history. At the outset, 

however, it is clear that as recess appointments have been used more expansively over 

time — as indicated by the current controversy — such appointments have advantaged 

the president at the expense of Congress.31 In fact, Jonathan Turley notes that in the past 

several decades the only question regarding recess appointments is what constitutes a 

recess, treating the question regarding whether the Senate can choose to leave an office 

vacant as settled.32 Hence, a central question regarding this trend of the increasing use of 

recess appointments at the expense of congressional power is whether this demonstrates 

that recess appointments have taken on an entirely different function in the constitutional 

order than what was originally prescribed. If so, what are the implications of such a 

                                                
29 Seung Min Kim, “Republicans Join Challenge of Recess Appointments,” Politico, February 3, 2012, 

http://www.politico.com/news/stories/0212/72422.html. 
30 Ibid. 
31 Jonathan Turley, “Constitutional Adverse Possession: Recess Appointments and the Role of Historical 

Practice in Constitutional Interpretation,” 966–67. 
32 Ibid. 
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transformation? These questions are at the heart of the present overview of recess 

appointments in American constitutional practice. 

 For most of American history recess appointments were hardly controversial. In 

fact, recess appointments served a valuable function in an age where limited 

communication and long-distance travel meant that Congress met continuously for 

several months before recessing so that members could travel back to their states and 

districts. The practical necessities of the Recess Appointments Clause in a time where 

significant portions of the year were marked by congressional absence help explain, no 

doubt, why the Constitutional Convention did not view the Clause as controversial, and 

saw no need to even debate its meaning.33 Because of this, the president needed the power 

to make recess appointments if a vacancy were to arise during the times in which 

Congress was unable to meet. 

 Two questions regarding how narrowly or broadly the Recess Appointments 

Clause should be construed relate, first, to whether the president can only make recess 

appointments for vacancies that arise within that recess, and, secondly, to what 

constitutes a recess — intra-session or inter-session recesses — for the purpose of a 

recess appointment. The first century of American governance mostly sheds light on how 

broadly the Clause should be interpreted in regards to the first question, as Congress 

rarely took intra-session recesses and only two intra-session recess appointments were 

made prior to 1947.34    

                                                
33 Carrier, “When the Senate Is in Recess for Purposes of the Recess Appointments Clause,” 2224. 
34 Ibid. 
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 President Washington had the first opportunity to construe the Recess 

Appointments Clause however broadly would fit his purposes. When presented with the 

opportunity to make a recess appointment for an office that had become vacant while the 

Senate had been in session, Washington deferred judgment to Attorney General Edmund 

Randolph who wrote to President Washington that:  

The Spirit of the Constitution favors the participation of the Senate in all 
appointments. But as it may be necessary oftentimes to fill up vacancies, when it 
may be inconvenient to summon the senate a temporary commission may be 
granted by the President. This power then is to be considered as an exception to 
the general participation of the Senate. It ought too to be interpreted strictly.35 

 
 Alexander Hamilton, perhaps one of the strongest defenders of executive power 

among the framers, also concluded that recess appointments were limited to vacancies 

that arise during a recess, not any vacancy that happens to exist: “It is clear, that 

independent of the authority of a special law, the President cannot fill a vacancy which 

happens during a session of the Senate.”36   

 The prevailing historical understanding of how widely the Clause should be 

construed, however, lies with an 1823 opinion by Attorney General William Wirt who 

asserted that while the text clearly demonstrates that recess appointments can only be 

made when a vacancy arises during that recess, such a construction could hinder the 

president’s ability to make an appointment to a federal office far from the nation’s capital 

should he not receive word that such a vacancy exists in time for him to make an 

                                                
35 Edmund Randolph, “Opinion on Recess Appointments,” July 7, 1792, 

http://founders.archives.gov/documents/Jefferson/01-24-02-0176. 
36 Michael B. Rappoport, “The Original Meaning of the Recess Appointments Clause,” 1520. See Letter 

from James McHenry to Alexander Hamilton (Apr. 26, 1799), in 23 THE PAPERS of ALEXANDER 
HAMILTON 69, 69-71. (Harold C. Syrett ed., 1976).  
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appointment before the ensuing recess.37 Even with this broad construction of the Clause 

— backed more by practical necessity than textual analysis — Wirt’s opinion still 

suggests that recess appointments should not be used for the purpose of Senate 

circumvention. On the contrary, while he asserted that the Clause can be construed 

broadly for the president’s advantage, this broad construction is necessary to fill offices 

in the federal government.  

 Moreover, this interpretation of the Clause, according to Wirt, is “innocent” and 

would not be abused by presidents because “it cannot possibly produce mischief, without 

imputing to the president a degree of turpitude entirely inconsistent with the character 

which his office implies.”38 Therefore, even Wirt’s broad construction of the Clause 

seems premised on the notion that abuse of the recess appointments power in order to 

circumvent Congress would violate the spirit of the constitutional order, thus 

demonstrating that even if the president is given broad powers to make recess 

appointments these appointments must still fit within the logic of the constitutional 

system.39  

 Although Attorney General Wirt’s broad construction was, perhaps, naive, it was 

certainly not meant to remove the Senate entirely from the confirmation process. 

However, that has been precisely how the broader interpretation of the Clause has been 

used. In fact, President Obama waited months before finding an opportunity to make his 

                                                
37 Ibid. 1541. 
38 Ibid. 1542. 
39 Michael B. Rappoport, “The Original Meaning of the Recess Appointments Clause.” Rappoport argues 

that Wirt’s position is mistaken on both constitutional and practical grounds. The constitution provides 
a system of checks and balances to prevent too much authority from being placed in the hands of one 
actor or institution. Is it not then inconsistent to assert that the president would not abuse this power? 
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recess appointments in January 2012, declaring that the American people could not wait 

until the next session.40 Furthermore, the notion that the president was simply bypassing 

opposition to his nominees is apparent in that Richard Cordroy — his recess appointment 

to the Financial Protection Bureau — had already been submitted and rejected (through a 

filibuster) over a disagreement over funding and accountability for the bureau.41 

 As for the second question — regarding what constitutes a recess for the purpose 

of recess appointments — Michael Carrier, in an exhaustive study of the use of recess 

appointments throughout American history, demonstrates that recess appointments during 

intra-session recesses are an entirely new phenomenon,42 first occurring with great 

frequency in 1947.43 The reason for this, of course, was that in the first century of 

American governance, Congress rarely took intra-session recesses, as they met 

continuously during the months that members of Congress were in Washington and then 

took long intersession recesses of six to nine months.44 During the 18th and 19th Centuries, 

Congress’s schedule of short sessions, with virtually no intra-session recesses, followed 

by long inter-session recesses was consistently followed.45  

 Following 1947, however, presidents utilized recess appointments with much 

greater frequency, including during intra-session recesses, though recess appointments 

were, arguably, not used as a tool to circumvent Senate confirmation until President 

                                                
40 Jonathan Turley, “Constitutional Adverse Possession: Recess Appointments and the Role of Historical 

Practice in Constitutional Interpretation,” 966. 
41 Ibid. 
42 Carrier, “When the Senate Is in Recess for Purposes of the Recess Appointments Clause,” 2209. Carrier 

notes that only two intra-session recesses occurred prior to 1947 while by 1994 there had been 165 
recess appointments since 1947. 

43 Ibid.  
44 Ibid. 2210. 
45 Michael B. Rappoport, “The Original Meaning of the Recess Appointments Clause,” 1501. 
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Carter controversially recess appointed John McGarry to the Federal Election 

Commission even after the Senate had twice rejected his nomination.46 Recess 

appointments as a tool for presidential circumvention of Congress increased dramatically 

in the following administrations. Perhaps most notably, intra-session recess 

appointments, increasingly, took on a higher percentage of overall recess appointments 

during each of the successive presidencies starting with Reagan, culminating with 

President Obama whose recess appointments have nearly all taken place during intra-

session recesses.47 Interestingly, while the use of recess appointments has grown 

substantially over the past several administrations, the practice did not garner enough 

controversy to merit Supreme Court review until 2012, even though President Obama has 

made far fewer recess appointments overall than his immediate predecessors.48  

 Given that presidents have increasingly utilized recess appointments at the 

expense of Congress’s constitutional prerogative to advise and consent to executive 

nominations, it is hardly surprising that this use of recess appointments recently resulted 

in a showdown before the Supreme Court. This intervention by the Court settled many of 

the questions raised about recess appointments over the course of American 

constitutional history, ultimately restraining use of the Clause, in broad terms, to its 

                                                
46 Carrier, “When the Senate Is in Recess for Purposes of the Recess Appointments Clause,” 2213. 
47 Henry B. Hogue, “The Noel Canning Decision and Recess Appointments Made from 1981-2013” 

(Congressional Research Service, February 4, 2014), 4, 
http://democrats.edworkforce.house.gov/sites/democrats.edworkforce.house.gov/files/documents/112/p
df/Recess%20Appointments%201981-2013.pdf. Reagan made 78 intra-session appointments and 160 
inter-session appointments. Bush, the elder, made 37 intra-session appointments and 41 inter-session 
appointments. Clinton made 53 intra-session appointments and 86 inter-session appointments. Bush, 
the younger, made 141 intra-session appointments and 30 inter-session appointments. And President 
Obama, thus far, has made 26 intra-session appointments and 6 inter-session appointments. 

48 Ibid. 



 18 

textual limits. In its ruling, the Court essentially bypassed the distinction between 

intersession and intra-session recesses, allowing presidents to make recess appointments 

regardless of the type of recess and regardless of whether a vacancy arose during the 

recess in question as long as the recess lasts for ten days or more.  

 While from a historical point of view the Court’s expansive notion of what counts 

as a recess for the purpose of recess appointments might appear to be a significant victory 

for the executive branch, ultimately the Court’s unanimous decision was widely 

perceived as a rebuke of the president’s power to make such appointments.  This, of 

course, can no doubt be attributed to the fact that the Court legitimized the congressional 

practice of holding pro forma sessions as a way to prevent recess appointments. By doing 

so, the Court arguably protected the institutional integrity of the Senate by holding that 

“the Senate is in session when it says it is.”49  

 While the Court’s intervention on behalf of Congress in Noel Canning is, of 

course, important — especially because the Court’s ruling illuminates many of the 

historical issues already mentioned in this paper — I will not delve further into the 

mechanics of the Court’s decision.  Ultimately, the purpose of this paper is to move 

beyond the domain of legal argumentation to consider the possibility of a political 

resolution to recess appointment controversies. With that end in view, it is more 

important to focus on the larger constitutional scheme and how recess appointments — 

                                                
49 NLRB V. NOEL CANNING, 574 U.S. __ (2014) (U.S. SUPREME COURT 2014). I will argue later on, 

however, that the Senate’s institutional integrity was not helped by judicial intervention because, in 
reality, Congress has the institutional tools and capacities to prevent encroachment of its own 
prerogatives without running to the Court to enforce textual bounds. Congress’s institutional integrity 
would have been better protected if it had pursued a political resolution. 
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however they might be construed by the Court — fit within it. Hence, the logic 

undergirding the Court’s decision, while not inconsequential, is only tangentially 

important to the main thrust of this paper.   

 One point, however, should be made regarding the Court’s ruling in Noel Canning 

in terms of the methodology utilized by the Court in its interpretation of the Clause. 

Indeed, given that this was the first case ever before the Court regarding the Recess 

Appointments Clause, the Court was, in effect, forced to consider arguments about the 

original meaning of the Clause and ground its decision on its interpretation of the Clause 

in historical context. Given this, it is no doubt unsurprising that during oral arguments 

Justice Elena Kagan, after commenting on the fact that recess appointments are no longer 

used as much for emergencies as they are to bypass an intransigent Congress, wondered 

if, in fact, the Recess Appointments Clause is now no more than an irrelevant relic of the 

past:  

There’s no such thing truly as congressional absence anymore, and that makes me 
wonder whether we’re dealing here with what’s essentially an historic relic, 
something whose original purpose has disappeared and has assumed a new 
purpose that nobody ever intended it to have. 50 
 

 Even with this glaring admission, the Court ended up narrowing the scope of the 

Clause to fit its original function as prescribed by the constitutional text. However, 

Justice Kagan’s point regarding the functionality of the Clause in modern practice 

deserves more attention. Indeed, would it not make sense for the Court to consider the 

relative merits of the new function of the Clause in light of the constitutional scheme 

                                                
50 Oral Argument, at  Pg. 19, Lines 8-14, NRLB v. NOEL CANNING (2014), available at, 

http://www.supremecourt.gov/oral_arguments/argument_transcripts/12-1281_d1o2.pdf. 
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taken as a whole rather than to bind the practice to textual limits that in reality have no 

bearing on modern constitutional practice? This is the question raised by Jay Wexler, 

who found the originalist methodology utilized by the Court, devoid of any reference to 

how the current function of the Clause fits within the constitutional scheme, strange, to 

say the least:  

Despite the fact that the Clause seems to be largely vestigial, courts have 
nonetheless been called on to interpret it. But what a strange exercise it must be to 
interpret a legal provision that no longer has any legitimate function. This is 
obviously so for the typical interpreter who will go beyond the text to figure out 
which interpretation of the provision best serves the provision’s purpose.51 
 

 Borrowing from evolutionary biology, specifically from Stephen Jay Gould and 

Elisabeth Vrba, Wexler suggests calling this phenomenon “constitutional exaptation.” In 

biological terms, exaptation “refers to an anatomical structure or behavior that originally 

served one function but now serves a different function.”52 In other words, the Recess 

Appointments Clause, as the framers designed it, is a vestigial clause in the Constitution. 

And yet, recess appointments, as already demonstrated, have increasingly served a new 

function in the constitutional scheme, ultimately working as a mechanism presidents can 

utilize to bypass an intransigent Congress when partisan forces hinder the president from 

staffing the federal government with men and women of his choosing.53 Hence, it is 

                                                
51 Jay Wexler, “Constitutional Exaptation, Political Dysfunction, and the Recess Appointments Clause.” 
52 Ibid. 810. See, Stephen Jay Gould and Elisabeth S. Vrba, “Exaptation—a Missing Term in the Science of 

Form,” Paleobiology 8, no. 1 (1982): 4–15. (“We suggest that such characters, evolved for other 
usages (or for no function at all), and later ‘coopted’ for their current role, be called exaptations.”). 

53 This is not to say that Congress is meant to serve as nothing more than a rubber stamp for executive 
nominations. Rather, it is to suggest that Congress can block nominations without making substantive 
arguments for its decision to do so. When it does this, what recourse does the president have? This is 
the central crux of the argument and it will be explored in more depth in the next several sections of 
the paper. 
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important to determine whether this new function is in any way justified and, if so, to 

determine whether legal or political solutions are better adapted to resolving such 

disputes. 

 Before moving on to assess the relative merits of legal versus political solutions to 

modern usage of recess appointments it is first important to consider whether the seeming 

aggrandizement of power in the executive branch vis-à-vis Congress through the modern 

usage of recess appointments is in any way justified by congressional action that is itself 

not in accord with the spirit of the Constitution. If the modern practice of recess 

appointments utilized as a way to circumvent Congress is indeed justified in some way, 

then it is perhaps necessary to reconsider the definitive drawing of legal boundaries and 

build an entirely new theory of recess appointments that takes both congressional and 

presidential actions into account.  
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Chapter 4: Congressional Abdication in the Appointments Process 

 If asked about current flaws in American constitutional government, one would be 

hard pressed not to say something about the current confirmation process and the partisan 

intransigence that marks nearly every modern Congress and presidency.  In fact, at the 

height of the Bush administration was an attempt to block, for years on end, judicial 

nominees.54 Nominees were either never brought up for a vote, forcing the Bush 

administration to argue that the Constitution required the Senate to vote on presidential 

nominees rather than to sit endlessly on nominations,55 or Democrats simply filibustered 

nominees.  

 To combat the partisan opposition to President Bush’s judicial nominees in 2004, 

Senate Majority Leader Bill Frist (R-Tennessee) threatened the “nuclear option,” which 

would give judicial nominees an up-or-down vote, making such nominees filibuster proof 

by eviscerating checks on majority power in the Senate.56  This threat was never fulfilled, 

however, when a “gang of fourteen” senators (seven Democrats and seven Republicans) 

joined forces to ensure that Senate rules regarding filibusters were maintained while 

simultaneously allowing up-or-down votes on judicial nominees so long as those 

nominees were within the “mainstream” — although it is unclear what constituted 

                                                
54 Helen Dewar, “Senate Democrats Block 3 More Bush Judicial Nominees,” The Washington Post, July 

23, 2004, http://www.washingtonpost.com/wp-dyn/articles/A6017-2004Jul22.html. 
55 See, Adam J. White, “‘Toward the Framers’ Understanding of “Advice and Consent”: A Historical and 

Textual Inquiry.’”  
56 Mike Allen and Jeffrey H. Birnbaum, “A Likely Script for The ‘Nuclear Option,’” The Washington Post, 

May 18, 2005, sec. Politics, http://www.washingtonpost.com/wp-
dyn/content/article/2005/05/17/AR2005051701425.html. 



 23 

mainstream.57 This bipartisan effort, arguably, maintained senatorial integrity in the 

confirmation process by forcing the Senate to act on judicial nominees rather than allow 

partisan efforts to grind Senate confirmation processes completely to a halt.  

 This bipartisan effort, however, was short lived. When power arrangements 

flipped after the election of President Barack Obama and a Democrat dominated 

Congress, Republicans exercised the same partisan tactics against President Obama’s 

nominees for judicial posts, forcing Senate Majority Leader Harry Reid (D-Nevada) to 

employ the “nuclear option” that Senator Frist had threatened but not implemented nearly 

a decade before.58 

 Why is this recent history regarding judicial nominees important? It suggests that 

partisan tactics have reduced the Senate to a mere instrument of political parties, placing 

presidential nominees at the mercy of partisan, rather than constitutional, considerations 

of their merits for the offices they will fill. Furthermore, such partisan uses of the 

Senate’s advise and consent role makes the recess appointments process — however 

broadly presidents might have to construe its limits — a valuable tool to circumvent 

partisan intransigence, or, to not put too fine a point on it, constitutional abdication.  

 While the recent constitutional showdown regarding recess appointments centered 

on whether President Obama’s appointments during pro forma sessions of Congress were 

constitutional, a focus solely on presidential action in the nominations process prevents a 

                                                
57 Sheryl Gay Stolberg, “Senators Who Averted Showdown Face New Test in Court Fight,” The New York 

Times, July 14, 2005, sec. Washington, http://www.nytimes.com/2005/07/14/politics/14gang.html. 
58 Paul Kane, “Reid, Democrats Trigger ‘nuclear’ Option; Eliminate Most Filibusters on Nominees,” The 

Washington Post, November 21, 2013, http://www.washingtonpost.com/politics/senate-poised-to-
limit-filibusters-in-party-line-vote-that-would-alter-centuries-of-precedent/2013/11/21/d065cfe8-52b6-
11e3-9fe0-fd2ca728e67c_story.html. 
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thorough analysis of how the branches are exercising their constitutional authority in 

tandem. Indeed, if the president shares the power to fill executive and judicial positions in 

the federal government with the Senate, then it matters how the Senate exercises this joint 

power.  

 David Arkush notes as much when he argues that current usage of recess 

appointments must be viewed in light of the fact that presidential nominees are often 

opposed not by Senate majorities, but by minorities.59 While minority parties in the 

Senate are given substantial power to check the whims of the majority through such 

counter-majoritarian tools as the filibuster, according to Arkush it is not clear whether a 

broad construction of the Recess Appointments Clause has any less constitutional 

authority than does partisan obstruction of nominees through filibusters.60 In this view, 

originalist arguments about the limits of the Clause become less relevant.   

 Much attention has been paid of late to the woes of Congress, an institution 

enervated by partisan strife. For example, Thomas Mann and Norman Ornstein detail 

events of the past few years to portray how the Tea Party, as but one faction in the 

Republican Party, has co-opted their party, eliminated the hopes of compromise on such 

monumental issues as the debt ceiling, and willingly brought the country to the brink of 

disaster.61 While perhaps the Tea Party contingent in Congress is an extreme example of 

partisan co-optation of Congress, the use of Congress as an institutional tool for political 

                                                
59 David J. Arkush, “The Original Meaning of Recess,” University of Pennsylvania Journal of 

Constitutional Law Forthcoming (July 9, 2014): 69, http://papers.ssrn.com/abstract=2410851. 
60 Ibid. 
61 Thomas E. Mann and Norman J. Ornstein, It’s Even Worse than It Looks: How the American 

Constitutional System Collided with the New Politics of Extremism (New York: Basic Books, 2012). 
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parties, as demonstrated by how both parties have abused Congress’s role of advise and 

consent in the appointment process, cannot be laid at the feet of any one party.   

 The problem with partisan co-optation of Congress is that it deprives it, as a co-

equal and coordinate branch of the federal government, of a “will of its own.”62 As 

Madison famously declared in Federalist 51, “ambition must be made to counteract 

ambition” in a properly working separation of powers system.63  

 If Congress is a tool for outside actors to use for partisan agendas, then can it have 

the will or the ambition to advise and consent in the ways the framers would have 

wanted? Moreover, if executive encroachment occurs because Congress, through its own 

unconstitutional use of authority, cannot exercise the constitutional resources it has to 

prevent executive encroachment, will a legal solution provide the impetus for Congress to 

somehow act differently, or will the only result be that a legal constraint on the president 

will be added to the constraint already imposed by the unconstitutional actions of 

Congress?  

 In short, if Congress lacks the constitutional ambition it needs for a well-

functioning separation of powers system, then does Supreme Court intervention to 

narrow the limits of the Recess Appointments Clause to ensure that Congress, as an 

institution, maintains its role in the appointment process — even as it abandons any 

                                                
62 Carey and McClellan, The Federalist, 268. 
63 Ibid. 
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constitutional claim to such authority through unconstitutional abuses of that power — 

only exacerbate the problem?64 It is to this question that I now turn.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
64 Benjamin Kleinerman, “The Madisonian Constitution: Rightly Understood,” Texas Law Review 90, no. 4 

(2012): 947, http://www.texaslrev.com/90-texas-l-rev-943/. (“[I]t might be more precise to say that 
members of Congress fail to exhibit the constitutional ambition that the constitutional system expects 
from all of its political actors.”) 
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Chapter 5: Toward a Relational Conception of Recess Appointments 

 Given that the heart of the recent recess appointments inter-branch squabble is 

political in nature, it was a mistake for the Supreme Court to intervene, settling the matter 

in favor of one branch over the other. Rather, the current usage of recess appointments is 

a question better left to the political branches to find their own constitutional equilibrium, 

utilizing the constitutional tools and institutional capacities of their respective branches. 

Arguably, the textual limits of the recess appointments clause are clear, as noted 

by numerous law review articles, most notably Michael Rappaport’s 2005 textual 

analysis that strongly asserted that the president may only make recess appointments 

when a vacancy occurs during the inter-session recess in which the president makes the 

recess appointment.65 Other constitutional scholars share this view as well.66 Even so, 

there are other legal arguments made on behalf of a broad interpretation of the Clause, 

which could, in effect, write the Senate out of its constitutional prerogative to advise and 

consent to nominations.67 However, there are reasons to believe that resolving recess 

appointments disputes through a fixed interpretation of law will only worsen 

constitutional relations between the branches by trying to remove conflict from the 

picture. 

                                                
65 See, Michael B. Rappoport, “The Original Meaning of the Recess Appointments Clause.” 
66 See, Jonathan Turley, “Constitutional Adverse Possession: Recess Appointments and the Role of 

Historical Practice in Constitutional Interpretation.” Also, Amicus briefs filed in favor of a more 
stringent reading of the Recess Appointments Clause were filed by Senate Parliamentary Experts 
Robert B. Dove and Martin B. Gold, by a group of constitutional law scholars represented by Michael 
McConnell, by a group of political scientists and historians and by a group of originalist scholars. Far 
fewer Amicus briefs were filed by scholars in support of a broader interpretation of the Clause. 

67 Arkush, “The Original Meaning of Recess.” 
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Even so, the argument for a political resolution to recess appointments is, perhaps, 

abnormal for a separation of powers system that has grown accustomed to having the 

Court determine the limits of constitutional powers. However, in many ways, 

constitutionally settled, or legalist, understandings of various constitutional provisions — 

including the Recess Appointments Clause  — perhaps eviscerates the ability of one 

branch to exercise its power vis-à-vis the other while granting the other branch wide 

latitude in the exercise of its own power. Furthermore, a legally settled view of the 

Constitution belies the framers’ belief, as expressed by Madison, that the Constitution’s 

mere “parchment barriers” are not enough to restrain the encroachment of any of the 

branches over the others.68 Rather, Madison wrote in Federalist 51 that “the great security 

against a gradual concentration of the several powers in the same department, consists in 

giving to those who administer each department the necessary constitutional means and 

personal motives to resist encroachments of the others.”69 

As David Crockett argues, the healthiest way to resolve disputes between 

Congress and the president regarding a shared power is through the very system of shared 

powers that created the conflict in the first place.70 This view is consistent with Madison’s 

writing in Federalist 49 where he wrote that none of the three branches “can pretend to 

an exclusive or superior right of settling the boundaries between their respective 

powers.”71  

                                                
68 Carey and McClellan, The Federalist, 256. 
69 Ibid. 268. 
70 David A. Crockett, “Executive Privilege,” 226. 
71 Carey and McClellan, The Federalist, 261. 
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Moreover, Jeffrey Tulis points out, in an article about impeachment power, that a 

legalist framework for interpreting and resolving inter-branch conflict is ultimately 

deficient because “[t]here is no legal principle or solution that will ‘balance’ the needs of 

the president and Congress independent of the political circumstances that generate these 

competing claims.”72 In short, it was a mistake for the Court to “settle” once and for all 

the parameters of the Recess Appointments Clause.  

What, then, is the solution to this predicament? Much of the solution relies on a 

fundamental reinterpretation of how a separation of powers system should work. This 

reinterpretation, however, is not novel; rather, the current legalist model of understanding 

separation of powers disputes might depart further from the fundamental architecture of 

the constitutional system than does this new interpretation, even if the predominant 

legalist disposition in American political discourse prevents us from seeing it clearly.73  

This reinterpretation of separation of powers is at the heart of Jeffrey Tulis’ 

argument regarding how the impeachment power should be understood in the 

constitutional system. According to Tulis, overreach by the different branches of the 

federal government is encouraged by the Constitution. However, this overreach can be 

counter-balanced by the political actions of the other branches.74 The problem with our 

constitutional system according to Tulis is typically not overreach or the aggrandizement 

of power in any one branch; rather, the problems “are much more the product of 

                                                
72 Jeffrey K. Tulis, “Impeachment in the Constitutional Order,” 243. 
73 For more related to this reinterpretation of separation of powers, see Jeffrey Tulis’ 2011 Walter Murphy 

Lecture at Princeton University: http://web.princeton.edu/sites/jmadison/calendar/flash/Tulis.html 
74 Jeffrey K. Tulis, “Impeachment in the Constitutional Order.”243. 
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deference and abdication than they are the effect of power-wielding corruption.”75 

Ironically, abdication and deference are the product of a legalist understanding of 

separation of powers. Therefore, a legalist framework for understanding separation of 

powers disputes is, ultimately, deficient because it ignores the fact that “[t]he president, 

Congress, and the Supreme Court are constituted not just by assigned power but rather by 

congeries of structures, powers, and duties.”76  

The problem, then, is that legalistic understandings of separation of powers are 

often given credence because they are intended to elevate political disputes, disguising, 

though not removing, the political motivations at the heart of the controversies.77 Of 

course, we do not want base political motivations undergirding every contestation. 

However, legal “pretense” as a mask for the deeply political contestations between the 

branches only serves to enervate the political resources the branches (especially 

Congress) have to counteract the other. Therefore, this legal pretense is a decidedly 

unstable concept for a separation of powers system.78  

To forego a legalist approach means that the branches have to engage each other 

at the level of politics, even if, on the surface, such political interaction looks messy and 

undesirable. Crockett maintains, however, that political contestation between the 

branches need not be destructive, but, for this to be the case, the branches must recognize 

the “range of legitimate claims each branch may make.”79 To do this correctly, each 

                                                
75 Ibid. 243. 
76 Ibid. 241. 
77 Ibid. 245–46. 
78 Jeffrey K. Tulis, “Impeachment in the Constitutional Order.” 
79 David A. Crockett, “Executive Privilege,” 227. 
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branch must judge the importance of its own position, and then be willing to use the 

institutional tools it has at its disposal to defend that judgment.80  

Similarly, Mariah Zeisberg asserts, in a further theoretical development of the 

kind of inter-branch relational conception advanced by the likes of Tulis and Crockett, 

that “constitutional authority” is developed as the Congress and the president contend 

with each other. In this view, constitutional authority is not necessarily something a 

branch derives solely from the Constitution, independent of the other branches in the 

constitutional system. Rather, Zeisberg argues, “[w]hen the branches mobilize their 

institutional capacities, develop good understandings of the security needs of the 

moment, and place themselves in responsive relationship, they generate constitutional 

authority… authority is hence both presumed and created by their interactive 

processes.”81  

Moreover, the Congress and the president do not approach each conflict in a 

political vacuum. On the contrary, if the branches utilize their institutional capacities in 

advance of a dispute, they can, jointly, provide the appropriate context for conflict and 

action in the case of a dispute by which each branch can then judge the other, and by 

which ordinary citizens can assess the arguments of various political actors.82  

I hope to demonstrate that recess appointments can easily fit within this relational 

conception of inter-branch conflict. For example, in terms of the general appointment 

                                                
80 Ibid. 
81 Zeisberg, War Powers: The Politics of Constitutional Authority, 32. 
82 For example, Zeisberg demonstrates that Congress and the president can work together to define political 

terms such as “war” and “crisis” so as to construct a “national security paradigm” by which the 
branches can judge the other in terms of how they exercise their war powers. 
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process, although the president is often viewed as the first mover in the nomination 

process (which undoubtedly leads many to believe that Congress ought to be highly 

deferential to the president), this does not mean that Congress cannot provide a 

framework for judging nominees that would limit the president’s options before he 

nominates. To do this, Congress must exercise its independent political judgment and 

utilize its institutional capacities (hearings, expert testimony, debate, and the aggregation 

of various points of view) effectively. This would then require a debate in which the 

president must justify his nominees and Congress must either affirm or reject by making 

its own constitutional case.   

Regarding the issue at hand, the president can judge the constitutional arguments 

of Congress. For example, if a partisan minority in the Senate refuses to bring a 

president’s appointees up for a vote, or continually blocks them through filibusters, then 

the president can use recess appointments, arguing that the Senate has abdicated its 

constitutional authority by refusing to substantively debate the nominees. If, on the other 

hand, the president’s circumvention of the Senate defies the institutional will of 

Congress, Congress can hold the president accountable through the various political 

resources it has at its disposal: by censuring the president, refusing to fund presidential 

initiatives, and, ultimately, by impeaching the president. The point here is that recess 

appointments do not necessarily remove the president from his separation of powers 

constraints. Ultimately, Congress, if it can muster institutional willpower, can restrain 

such presidential action without running to the Court to legally enforce textual bounds, 

which, in and of themselves, cannot really settle the political dispute at hand.   
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This raises a final point regarding Congress’s ability to enforce its own 

constitutional judgments rather than having to appeal to legal authorities to enforce 

textual bounds on its behalf. Indeed, reframing recess appointments controversies in the 

political way prescribed in this paper cannot work without a reconceptualization of the 

entire separation of powers framework from a legalistic framework to a relational one. I 

mentioned earlier that Congress can fight back against recess appointments by using a 

host of institutional tools, ultimately backed up by the threat of impeachment.  

However, if Congress’s power to impeach is limited solely to executive violations 

of the law, then Congress can never use it as a political resource to prevent executive 

encroachments of its own prerogatives unless those encroachments clearly violate a legal 

limit—constitutional, statutory, or established by judicial interpretation. Without 

impeachment, however, the other political resources Congress has at its disposal are 

meaningless. For example, consider how a president might treat acts of Congress – laws, 

budgets, appointments, etc. – absent the legitimate threat of impeachment versus a 

credible threat. Clearly, the tool of impeachment empowers Congress, putting it on a 

more equal footing with the executive.83  

Moreover, some scholars have wondered if departing entirely from a legalist 

interpretation of impeachment would encourage Congress to be more institutionally 

assertive.84 At the very least, however, it seems that moving away from a legalistic 

interpretation of separation of powers could provide the tools necessary to empower 

Congress to reassert itself within the constitutional framework. 
                                                
83 Jeffrey K. Tulis, “Impeachment in the Constitutional Order,” 245.  
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In short, a legalistic interpretation of separation of powers issues, of which recess 

appointments are a part, only further exacerbates constitutional pathologies by refusing to 

acknowledge that political contestations are important in a democratic system where the 

branches are supposed to exceed their bounds only to be restrained by the others. A 

legalistic interpretation of the Recess Appointments Clause, while seemingly benefiting 

the Congress, only entrenches a separation of powers framework that weakens the 

Congress vis-à-vis the executive because such a framework, at the macro level, deprives 

Congress of the tools it needs to assert itself in a variety of disputes with the executive.  

Moreover, a strict legalistic interpretation of the Recess Appointments Clause 

means that the Congress does not have to make constitutional arguments when it refuses 

to confirm a president’s nominees because its opposition would be the final word. 

However, if the president can circumvent an unconstitutionally partisan Congress by 

making recess appointments, Congress then has no choice but to make constitutional 

arguments in the following contestations, ultimately backed up by the threat of 

impeachment – which, if understood in political terms, can serve as a real check on 

presidential action – if it hopes to reassert itself as a coordinate and co-equal branch. 

Therefore, freeing Congress from an overly legalistic framework might force Congress to 

find the institutional will it has lost.    
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Chapter 6: A Tale of Two Recess Appointments Controversies 

 The possibility of a political resolution to recess appointment controversies is not 

just mere wishful thinking, but is, in fact, evidenced by historical practice. Indeed, the 

latest recess appointments controversy is hardly the most controversial use of recess 

appointments in American constitutional history. Scarcely noted amid the scare-

mongering of the Republican opposition to President Obama’s recess appointments is the 

fact that they are as nothing compared to the more than 160 recess appointments made by 

President Theodore Roosevelt in a recess that lasted mere seconds — so short, in fact, 

that senators present in the Senate Chamber failed to notice that the Senate had gone into 

recess and back into session.85  

 President Roosevelt faced opposition to his re-nomination of Dr. William D. 

Crum, the first black Republican to be appointed as Collector of Charleston, South 

Carolina.86 While Roosevelt had already appointed thirteen other African Americans to 

federal positions, Dr. Crum was the first such to replace a white incumbent, a move no 

doubt expected to provoke lively debate in the Senate, not least because Senator 

Benjamin R. Tillman of South Carolina, called by some the “chief articulator of race 

hatred on Capitol Hill” opposed the nomination.87  

 In an attempt to get Dr. Crum appointed along with another 160 others, Roosevelt 

and his advisors came up with a plan. Because Congress was convened in a Special 

Session and Speaker Cannon refused to adjourn until the beginning of the next session, 
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the President and his advisors decided that since a special session by definition differs 

from a regular session, “there must be a moment, no matter how infinitesimal, between 

them” and that moment could count as a recess for the purpose of making recess 

appointments.88 Hence, this “constructive recess” took place neither before noon nor after 

noon, but precisely at noon on December 7, 1903, and, the President’s staff concluded, as 

long as the President specified that time and date on all of his commission sheets he could 

make the appointments without Senate confirmation.89  

 Unlike the congressional response in 2012 regarding President Obama’s four 

recess appointments in which senators joined a federal lawsuit against the president, in 

1905 a Senate committee convened, in a bipartisan fashion, and debated the merits and 

limits of the Recess Appointments Clause. Ultimately, the Senate committee determined 

that President Roosevelt had erred in his interpretation and utilization of the Clause, and, 

while deciding not to take action on the recess appointments at issue, held that in the 

future Congress would not allow such appointments.90  

 In short, Roosevelt’s  “constructive recess appointments” and the subsequent 

congressional response engendered by them demonstrate that Congress can prevent 

recess appointments that violate its institutional integrity if it so chooses. Even though 

Congress ultimately decided to let Roosevelt’s recess appointments stand even as it 

delimited the Clause for future use, this should not be used as evidence that congressional 
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for it involves a constructive ending of one session, a constructive beginning of another, and a 
constructive recess between the two.”) 
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responses can in practice amount to nothing more than unenforceable constitutional 

interpretation as opposed to actions that enforce those judgments. It seems likely that 

Congress would have pursued additional action against President Roosevelt had he made 

similar recess appointments after Congress’s determination of the meaning and limits of 

the Recess Appointments Clause. 
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Chapter 7: Evaluating Recess Appointments 

 In this section, I hope to provide some standards by which we can assess recess 

appointments and congressional responses engendered by them. First, however, a brief 

recapitulation of the argument is necessary. The main thrust of my argument has been 

that recess appointments no longer serve their originally prescribed function, which was 

nothing more than a practical necessity in an age when limited communication and slow 

travel time could hinder the ability of the president to staff the federal government in 

times of congressional absence. This function is almost entirely irrelevant today.  

 Even so, presidents have increasingly utilized recess appointments, and it is clear 

that such appointments cannot simply be viewed as executive encroachment upon 

congressional prerogatives. In fact, I demonstrated that Congress can and does abuse its 

authority to advise and consent when it refuses to substantively debate presidential 

nominations.  

 Taking these aspects of the modern usage of recess appointments into account, I 

argued that the branches have the political resources necessary to resolve recess 

appointment disputes without Supreme Court settlement of the issue in favor of one 

branch or the other. Such legal settlement ultimately disguises the political disputes at 

hand, allowing the branches to act a certain way without making constitutional arguments 

as justification. Ultimately, such a view belies the notion that constitutional authority is 

developed through an interactive engagement of each branch with the others – with good 

reasons and arguments as central to that process – as opposed to something that is derived 

strictly from the constitutional text.   
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  At the heart of the relational theory of recess appointments developed in the 

preceding sections of this paper is the notion that recess appointments can serve as a kind 

of release valve. In other words, when Congress makes bad arguments or refuses to 

debate nominees at all, the president can make recess appointments. If such appointments 

defy the institutional will of Congress, then Congress can use a plethora of political 

resources to fight back. These contestations ultimately require arguments as justification, 

and the electorate can then judge public arguments. Strictly enforced legal boundaries, on 

the other hand, prevent the kind of political maneuvering that fosters the formation of 

constitutional arguments. 

 With this overview of the argument in mind, we can now turn to the task at hand. 

The standards presented here are certainly not exhaustive. Nor are they rigid guidelines 

demarcating when such appointments are appropriate. Such standards would be too 

legalistic for the approach I have taken in this paper. Rather, the purpose here is to 

provide certain standards to aid the political branches and ordinary citizens in their 

assessments of the actions and substantive arguments (or lack thereof) of the political 

branches of the federal government. The fact of the matter is that a political rather than a 

legalist approach to recess appointments presupposes that different Congresses and 

different presidents can reach different conclusions about the appropriate use of the 

Recess Appointments Clause. Therefore, any tools for qualitative assessment can be 

useful so long as they do not become legalistic in nature. 
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QUALITY OF SENATE DEBATE 

 Perhaps the most obvious standard for assessing recess appointments is the quality 

of Senate debate. As an institution, Congress has a number of strengths, but these 

strengths – and, therefore, its appeal to constitutional authority – can be undermined by 

the fact that Congress often does not speak with one voice.91 However, this plurality of 

voices should be seen as a strength rather than a weakness. Moreover, the diversity of 

views in Congress can serve as a standard to assess congressional action.92 Indeed, 

Mariah Zeisberg notes that “[a]rticulating differences, clarifying grounds of 

disagreement, and developing multiple solutions to government problems, which is part 

of the work of partisanship, enriches the broader decision-making space” and that “a 

Congress that creates and expresses divergent paths of reasoning, on both policy and 

constitutional matters, is carrying out one of its important governance capacities.”93 

 Therefore, the president and ordinary citizens can assess the quality of debate and 

determine whether members of Congress adequately considered the merits of the 

candidate as well as other considerations regarding the specific position. For example, 

when it comes to judicial nominees it can hardly be inappropriate for the Senate to 

consider and debate legal philosophy, to think about the balance of the Court, and then to 

assess the particular nominee’s qualifications in light of those considerations. No doubt 

similar considerations apply to all kinds of nominations to a variety of offices in the 

federal government.  

                                                
91 Zeisberg, War Powers: The Politics of Constitutional Authority, 36. 36. 
92 Ibid. 
93 Ibid. 37.  
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 Moreover, the messiness of Senate debate should not necessarily be seen as a mark 

against Congress, because it is in the messiness of politics – in light of overarching 

differences on issues – that people advance good reasons to justify their positions. In fact, 

excessive senatorial courtesy to nominations can in itself be seen as constitutional 

abdication.94 Moreover, some scholars have noted that times in which congressional 

debate was most robust and agonistic were also times in which the Senate confirmed 

some of our most well-known and influential jurists, leading them to conclude that 

combative politics cannot necessarily be the source of bad outcomes or the cause of an 

enervated Congress, devoid of constitutional authority.95  

 Therefore, analysis of the substantive quality of Senate debate should rely on 

assessments of the issues debated, and on the merits of the arguments advanced by both 

sides, for or against a nominee. Agonistic and polemical debate should not necessarily be 

used to discount the quality of the debate if the issues raised and debated are substantive. 

If the president believes that Congress has not adequately debated a nominee, he can then 

use recess appointments to force Congress to make better arguments to protect its 

                                                
94 Jeffrey K. Tulis, “Constitutional Abdication: The Senate, The President, and Appointments to the 

Supreme Court,” Case Western Law Review 47 (1997): 1331. 
95 Ibid., 1332–35. (“The nomination of Supreme Court justices is a useful window on the changed 

character of the constitutional order, on the transformation of separation of powers in institutional 
politics over the course of two centuries. From this overarching perspective, the nineteenth century 
emerges as a time in which institutional politics was agonistic, constitutional perspectives were 
contestable, partisans were institutionally loyal, arguments were often rhetorically sophisticated, and 
inter-branch conflict was relatively symmetrical. In short, the nineteenth century national public arena 
appeared highly politicized.” Tulis goes on to write that “Political conflict is not the culprit. Conflict 
did not preclude the nineteenth century order from selection of jurists of considerable stature: John 
Marshall, Joseph Story, Roger Brooke Taney, John Marshall Harlan, William Johnson, Benjamin 
Curtis, Samuel Miller, and Stephen Field. And according to Henry Abraham, ‘the Brandeis 
confirmation battle still ranks as the most bitter and most intensely fought in the history of the 
Court.’”) 
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institutional integrity from executive encroachment in the following contestations. 

Citizens are engaged throughout this process, judging the substantive debate in Congress 

regarding a nomination and then assessing the following inter-branch interactions in light 

of the original Senate debate, and then in light of the arguments put forth by the president 

for any recess appointments. Finally, citizens can assess the subsequent arguments made 

by either branch for and against those nominations.  

 While this cyclical process of argument, judgment, action and reaction appears 

messy, this dynamic process ultimately might garner more constitutional authority than 

the nomination and confirmation processes of decades past, processes that recently 

resulted in judicial determinations of the limits of the Recess Appointments Clause 

without considering how such limits prevent the generation of constitutional authority. 

AMOUNT OF TIME TO DEBATE NOMINEES 

 A second standard of evaluation, though directly related to the first, is whether 

Congress actually has the ability to debate a presidential nominee. If Congress does not 

have time to even consider the relative merits of a nominee then the president can hardly 

argue that Congress stood in his way, abusing their constitutional authority to advise and 

consent by not substantively evaluating nominations. Therefore, recess appointments as a 

way of bypassing Congress generate more constitutional authority for the president if 

names have already been submitted to Congress.  

 For example, President Obama recess appointed Richard Cordroy to the Consumer 

Finance Protection Bureau (CFPB) after 45 Senators filibustered his nomination due to 

questions of accountability and funding for the bureau, meaning Cordroy’s recess 
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appointment followed an assessment about the quality of Senate debate on his original 

nomination.96 Conversely, President Obama’s recess appointments to the National Labor 

Relations Board were never previously submitted. Because President Obama foreclosed 

the possibility of Senate debate on his NLRB recess appointments, these appointments 

are potentially more problematic.  

 Of course, there can be times when the president might bypass Senate confirmation 

processes entirely because he suspects that his nomination is dead-on-arrival and he 

believes that his nominations will not be debated substantively. This, of course, was the 

logic utilized by President Theodore Roosevelt to recess appoint Dr. William Crum. 

Indeed, Roosevelt knew that the regular confirmation processes would not go well for his 

African American nominee for a federal position in segregated South Carolina, especially 

given that Dr. Crum would replace a white incumbent. Moreover, given the opposition of 

Senator Benjamin R. Tillman of South Carolina, the nomination of a black man was 

likely to provoke a raucous showdown in the Senate.97  

 Similarly, President Obama defended his NLRB recess appointments, claiming that 

recess appointments were necessary because Senate Republicans hoped to block the 

nominations to keep the NLRB from functioning.98 The purpose here is not to determine 

whether Presidents Roosevelt and Obama were correct in their assessments, but to 

demonstrate that there might be instances where the time Congress has to debate a 

                                                
96 Jonathan Turley, “Constitutional Adverse Possession: Recess Appointments and the Role of Historical 

Practice in Constitutional Interpretation,” 966.  
97 Morris, Theodore Rex, 198. 
98 Brett LoGiurato, “Supreme Court Says Obama’s NLRB Recess Appointments Were Unconstitutional,” 

Business Insider, June 26, 2014, http://www.businessinsider.com/obama-recess-appointments-case-
supreme-court-nlrb-2014-6. 
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nominee is irrelevant. Ultimately, the merit of such arguments can be determined in 

future contestations between the president and Congress, if Congress and the public 

disagree with the president’s assessment. 
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Chapter 8: Conclusion 

 Eyes glazing over are perhaps the usual response to any discussion of recess 

appointments, which, no doubt, are a seemingly vanilla example of inter-branch 

contestation. As this paper demonstrates, however, recess appointments, while perhaps 

outliving their original constitutional logic, still serve a valuable constitutional function. 

Leaving the Congress and the president to breathe life into these political disputes will 

perhaps force Congress to find its long-lost institutional ambition and use the political 

resources it has at its disposal to hold the president accountable. Moreover, such an 

approach might also free the president from the constraints of a Congress that abuses its 

constitutional authority by making bad arguments, or none at all, as justifications for its 

decisions to oppose presidential nominations. Hence, inter-branch contestation regarding 

recess appointments can become a cycle of argument, judgment, action and reaction, 

generating constitutional authority in that dynamic process. 

 For this to work, however, the constitutional logic employed in this paper to 

justify a political solution to the current recess appointments controversy will have to be 

advanced to re-contextualize how we understand separation of powers in general. A non-

legalistic approach to understanding the Recess Appointments Clause only works if a 

non-legalistic approach is taken to understand the tools the branches have at their 

disposal to use in a variety of inter-branch conflicts.  

 This, however, raises an important question: are there no timeless truths when it 

comes to separation of powers? Ultimately, that which is permanent in separation of 

powers disputes — if boundaries are made to be politically contestable rather than legally 
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determinate — are the distinctive institutional capacities and tools of each of the branches 

that place them in responsive relationship. The institutional capacities that have been 

referenced throughout this paper are constitutionally hardwired into the very make-up of 

the political branches of our government, and, hence, the approach taken in this paper is 

not to suggest that all constitutional strictures should be thrown out the window in favor 

of a “whatever they can get away with” approach, but that we should defer to the 

particular strengths of the each of the branches as they bring differing institutional 

outlooks to political problems. Therefore, the focus of the relational model is on the 

generation of good reasons for institutional actions — in other words, politics 

transformed into constitutional reasons — and these reasons can be judged by citizens. 

Conversely, over-reliance on the legal parameters of separation of powers during times of 

inter-branch contestation can suppress the need for principled reasons and arguments 

necessary for the generation of constitutional authority.  

 Needless to say, this recontextualization of separation of powers might seem like 

an impossible task. And yet, a healthy-functioning constitutional order might require 

nothing less. 
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