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Book Reviews 

ANTITRUST LAW 

DIE NICHTIGKEIT WETTBEWERBSBESCHRANKENDER VEREINBARUNGEN UND 
BESCHLUiSSE iM RECHT DER EUROPAISCHEN WIRTSCHAFTSGEMEINSCHAFT. 
(The nullity of agreements restricting competition in the law of the 
European Economic Community). By G. Sandberger. Tiibingen, 
J. C. B. Mohr, 1969, Pp. 186. 

Reviewed by Carl H. Fulda* 

This excellent monograph deals with a crucial problem relating 
to the enforcement of the cartel control provisions of the Treaty of 
Rome. Article 85 of the Treaty of Rome consists of three paragraphs 
which present practical difficulties. Paragraph 1 prohibits "as in- 
compatible with the Common Market . . . all agreements . . . and all 
concerted practices which are liable to affect trade between Mem- 
ber States and which are designed to . . . distort competition ... III 
Paragraph 2 provides that all agreements violating this prohibition 
"shall automatically be null and void, "2 but Paragraph 3 authorizes 
exemption from the prohibition if four specifically defined criteria 
are satisfied.3 Dr. Sandberger discusses the question how Paragraphs 
2 and 3 can be reconciled in practice. The difficulties inherent in this 
question are enhanced by the implementing Council Regulation No. 
17 which requires, with some minor exceptions, notification to the 
EEC Commission of agreements falling under the ban of Art. 85 (1) .4 

Article 9 of the Regulation5 gives to the Commission "sole competence 
to declare Art. 85, Paragraph 1, inapplicable pursuant to Art. 85, 
Paragraph 3, of the Treaty." Such a declaration must indicate the date 
from which it will take effect; this means that the declaration of ex- 

* Professor of Law, University of Texas; member, Board of Editors. 
1. CCH Common Market Reporter 2005 (hereafter cited as CCH). 
2. Id. 2031. 
3. Id. 2051. The criteria for exemption are: (1) improvement in produc- 

tion or distribution or promotion of technical or economic progress, (2) al- 
lowing consumers a fair share in the resulting profits, (3) the restrictions are 
indispensable to achievement of these objectives, and (4) competition remains 
in a substantial part of the goods concerned. 

4. Articles 4 and 5 of Reg. 17, CCH 2431 and 2441, applicable, respec- 
tively, to new agreements-i.e. those entered into after the Regulation became 
effective on March 13, 1962,-and to old agreements which were in effect 
on that date. Deadlines for notification of the latter agreements have expired. 

5. CCH 2481. 
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emption will retroactively remove the defect of violation of Art. 85(1) 
and (2).6 

This complicated scheme raises the question to which Dr. Sand- 
berger's study seeks the answer: What is the effect of an agreement 
violating Art. 85(1) pending the determination by the Commission 
whether or not an exemption under Art. 85(3) can be granted? Ac- 
cording to Article 85(2) an agreement violating Art. 85(1) is "null 
and void"; but this will, as we have seen, be cured by a subsequent 
declaration of exemption. The Regulation provides that no penalties 
shall be assessed against the parties of a duly notifed agreement prior 
to the Commission's decision regarding grant or refusal of an exemp- 
tion.7 But this does not answer the question whether the parties to 
such an agreement may enforce it during the interim period in the 
civil courts or perform it voluntarily. If during the interim period 
compliance with the agreement is refused, and subsequently an ex- 
emption is granted, may damages for breach of contract be claimed? 
If compliance is voluntary, and subsequently the exemption is re- 
fused, is there a remedy for the complying party, or for third parties 
who may have been adversely affected? 

The Court of the Community held in 1962 that agreements exist- 
ing at the time Regulation No. 17 took effect, and which were required 
to be and subsequently were timely notified, are "provisionally valid"; 
agreements not required to be notified were "valid."8 In 1969, in a case 
involving an exclusive distribution contract, between parties of differ- 
ent nationalities, the Court held that "agreements within the mean- 
ing of Art. 85, Paragraph 1 . . . which were properly registered pursu- 
ant to Regulation No. 17 are fully valid so long as the Commission has 
not issued a decision pursuant to Art. 85, Paragraph 3 . . ."9 The Court 
observed that "the parties do not have any effective legal means for 
speeding up the issuance of a decision under Art. 85, Paragraph 3," 
and that prolonged uncertainty about the status of agreements "would 
be contrary to the general principle of legal security . ." Acknowledg- 
ing that full validity during the interim period may result "in practi- 
cal drawbacks," the Court admonished the Commission to issue a deci- 
sion "within a reasonable time" when it believes that the agreement 
would not qualify for the exemption. In such cases, Art. 15, Para- 
graph 6, of Regulation 17,10 authorizes the Commission to inform the 
parties that after a preliminary investigation it appeared that an ex- 
emption would not be warranted; from the time they receive such a 

6. Art. 6 of Reg. 17, CCH 2451. With respect to new agreements which 
are required to be notified the retroactive validation shall be the date of notifi- 
cation. Old cartels may be declared valid as of March 13, 1962, provided there 
has been timely notification. See, also, Sandberger, p. 19. 

7. Art. 15, par. 5 of Reg. 17, CCH 2541. 
8. Degeus v. Bosch, Cour de Justice des Communautes Europ6ennes, 

Recueil, Vol. 8, p. 89 (1962), CCH Transfer Binder (Court Decisions 1961- 
1966, p. 7139). 

9. Portelange v. Smith Corona, ibid., Vol. 15, p. 309 (1969), CCH 8075. 
Emphasis supplied. 

10. CCH 2541. 
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notice, the parties "perform their contract at their peril.""1 
In a subsequent case the Court reached the same conclusion with 

respect to an exclusive beer supply contract between a German brew- 
ery and a German innkeeper, which did not require notification12 and 
was not notified. The Court emphasized that the agreement was 
exempt from registration because it was "scarcely capable of affecting 
trade between Member States"; hence, it "would seriously jeopardize 
legal security" if the parties were to remain subject to the risk of 
nullity prior to the date on which nullity would be established. 

These decisions were rendered after publication of Dr. Sand- 
berger's book. They do not reveal whether or not that book had been 
brought to the Court's attention. In any event, the two cases should 
not be considered as the last word on this subject. The problem is 
bound to come up again, and it is to be hoped that Dr. Sandberger's 
analysis will ultimately be accepted. 

The author begins with a discussion of cases in the courts of the 
Member States which have reached divergent results. He notes a 
Belgian case, among others, involving a timely registered cartel of ce- 
ment manufacturers who agreed to limit their production. The Bel- 
gian Supreme Court held that a claim for damages allegedly caused by 
breach of defendants' obligation not to produce certain types of ce- 
ment could not be enforced until and unless the Commission vali- 
dated the contract pursuant to Art. 85(3) ;13 voluntary compliance 
was, however, permissible. This result is reconcilable with the two 
recent decisions of the Community Court: The agreement in the 
Belgian case was prima facie not qualified for the exemption; hence, 
permitting enforcement of such an obvious violation of competition 
rules during the interim period would seriously jeopardize basic com- 
mon market policy. The agreements in the two recent cases before 
the Community Court were of a very different nature: They ap- 
peared to cause no "perceptible" restraint on competition,'4 and "have 
every chance of benefiting from an exemption . . . and there is no 
great danger in giving them wide scope for the time being."''5 

Dr. Sandberger goes on to demonstrate that nullity pursuant to 
Art. 85(2) must be considered as a concept of community law subject 
to uniform interpretation. He shows that the law of all Member 
States provides that some transactions require governmental approval 

11. Portelange v. Smith Corona, Supra, note 9. "Peril" means not only the 
possibility of penalties but also nullity of the contract. 

12. Bilger v. Jehle, CCH 8076, decided March 18, 1970. Agreements be- 
tween enterprises of only one member State not involving imports or exports 
need not be notified. Art. 4, par. 2(i) and Art. 5, par. 2 of Reg. 17 (CCH 
2431, 2441). 

13. S. A. Carrieres Dufour v. S. A. Association generale des fabricants 
belges de Ciment Portland artificiel, 82 J. des Trib. 458 (Cour de Cassation, 
1967). 

14. Conclusions of the Advocate-General in the Portelange Case, CCH 
8075, at p. 8099. 

15. Conclusions of the Advocate-General in the Bilger Case, CCH 8076, 
at p. 8114. 
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and for different legal effect before and after approval. A provi- 
sional validity in the sense of full enforceability pending approval is 
nowhere recognized.'6 Thus, the law of the Member States reflects 
the theory of a prohibition with the possibility of subsequent legaliza- 
tion.'7 

On the basis of his comparative analysis of the national laws 
Sandberger develops rules implementing this theory. The crucial 
point, for which the Belgian case furnishes an excellent illustration, is 
that prior to the Commission's decision the obligations of the cartel 
members should not be enforced because this would create the danger 
of compelling performance of agreements not qualified for exception. 
Hence, a complaint for enforcement should be suspended until the 
Commission has reached a determination. On the other hand, the 
parties may perform a notified agreement voluntarily, but they would 
do so at their own risk, since a negative decision by the Commission 
may subject them to damage claims by third persons.18 During the 
period of uncertainty prior to the Commission's decision preliminary 
relief may be granted"' if this is deemed necessary to secure the ulti- 
mate claims of the parties in the event of subsequent validation.20 

Significantly, the author disagrees with the theory that cartels 
which seem to qualify for exemption should be "provisionally valid," 
i.e. fully enforceable during the interim period. He feels that such an- 
ticipation of the Commission's decision is at war with Art. 9, par. 1, 
of Regulation 17.21 The recent decisions of the Community Court, 
discussed above, took the opposite view. But, as we have noted earlier, 
the likelihood of ultimate exemption in these cases appeared very 
great. In future cases the Court could, therefore, easily limit these de- 
cisions to their peculiar facts, although Dr. Sandberger's solution of 
preliminary relief, which would allow performance subject to an in- 
demnitv bond if, contrary to expectations, exemption should later be 
refused, may still be preferable. In any event, it would seem to be 
obvious that application of the doctrine of the recent decisions to 
agreements like those involved in the Belgian case,22 or even to 
agreements not apparently harmless on their face would be a disaster. 
Since the Court's anger about the Commission's dilatory procedures 
appears to have been the primary basis for its holdings, more expedi- 
tious treatment by the Commission may help to convince the Court in 
future cases to adopt Dr. Sandberger's persuasive proposals.23 

16. Sandberger, p. 111. 
17. Under the opposite theory of a "Legal Exception" the legality or ille- 

gality of a restrictive agreement is deemed established at the outset. Hence, 
the parties may enforce the agreement, subject to the risk of a subsequent 
decision which disappoints their expectations as to legality. Sandberger, p. 
14. 

18. Sandberger, pp. 144, 145. 
19. The various national laws concerning this procedural device are dis- 

cussed id., pp. 135, 136. 
20. Id. pp. 147, 148. 
21. Supra, text to note 5; Sandberger, p. 129. 
22. Supra, text to note 13. 
23. See, also, the critical comments on the Court's decisions by Ulmer in 

1970 Aussenwirtschaftsdienst des Betriebs-Beraters, pp. 193-198. 
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