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they contribute a great deal to exposing the strengths and weaknesses 
of the present system. Thus Professor O'Hanlon in his paper noted 
that, up to 1970, 4360 cases had been brought against States on in- 
dividual petition. Of these only about 147 were able to pass the test 
of admissibility to be considered on their merits. The extraordinary 
delays, expense and difficulty involved in bringing a case before the 
European Commission undolubtedly act as a deterrent for many claim- 
ants with sound claims. The nature of the delay is reported by Rob- 
ertson who analyzes 10 typical cases brought to the Commission: 

"(1) The time taken between the registration of the application 
and the decision on admissibility was between 6 and 12 months in 
5 cases; between 1 year and 18 months in 2 cases; and over 2 years 
in 3 cases." As of 30 September 1970, two of the 10 cases were still 
pending, one submitted in 1964, the other in 1966. 

In order to discover the O'Hanlon and Robertson papers, as well 
as the other English-language communications presented at the Col- 
loquy, the English version of the proceedings must be consulted. This 
results in an unfortunate duplication, since the papers of the Rappor- 
teurs are contained in both volumes. Both the English and French 
publications would have been more useful if all papers presented at 
the colloquy had been included or if selections from the proceedings 
had been published on the basis of quality rather than language. 
Editing of the papers would have resulted in avoidance of duplication 

-particularly in the section detailing technological advances-and in 
a better exposition of the efforts and problems of the European Con- 
vention. 

INTERNATIONAL LAW 

STUDIES IN INTERNATIONAL LAW. By F. A. Mann. Oxford: Clarendon 
Press, 1973. Pp. xxxii and 717. 

Reviewed by Hans W. Baade* 

Dr. F. A. Mann hardly needs introduction to the readers of this 
Journal. He is the leading authority on transnational monetary law,' 
and a prolific author on public as well as private international law. 
Indeed, he has delivered separate series of lectures in each of these 
three areas at the Hague Academy of International law2-almost 

* Albert Sidney Burleson Professor of Law, The University of Texas. 
1. His classic work is F.A. Mann, The Legal Aspect of Money (3d ed. 

1971). He has contributed to this Journal on that subject: "Devaluation 
of Currency," 4 Am. J. Comp. L. 241 (1955). 

2. "Money in Public International Law," 96 Recueil des Cours 1 (1959- 
I); "The Doctrine of Jurisdiction in International Law," 111 id. 1 (1964-I); 
"Conflict of Laws and Public Law," 132 id. 107 (1971-I). The second of 
these series of lectures is reproduced in the book here reviewed. 
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a unique distinction, at least in the period after the second World 
War. A bibliography of Dr. Mann's works, published in 1971, lists 
79 major items: 46 of them in English, and the rest in German.3 
This list does not include a steady stream of book reviews, case notes, 
and shorter pieces; and he has noit been idle in the meantime. 

The fertility of Dr. Mann's pen is matched by his many and dis- 
tinguished professional activities. Driven from his native Germany 
by the Nazi regime at the inception of a promising legal career, he 
chose the arduous path of qualifying for the "lower" branch of the 
profession, an-d in due course rose to a senior partnership in one of 
the most distinguished firms of solicitors in London. As a practi- 
tioner, Dr. Mann has ample opportunity to utilize his unique know- 
ledge of transnational monetary law. Ever since the floating of the 
first Euro-Dollar bonds about a decade ago, he reports, he has been 
more or less constantly engaged in the negotiation and drafting of 
international loans.4 But this is only one facet of his professional 
career. Dr. Mann has served as counsel or as instructing solicitor 
in many important international disputes, most notably in the Barce- 
lona Traction case5 and in the English Zeiss proceedings.6 Not un- 
expectedly, we also find him testifying as an expert witness on Ger- 
man law in English courts.7 

Our author describes himself as one who "had to spend most of 
his life outside the intellectual testing ground which academic insti- 
tutions provide."8 This characterization, while quantitatively accu- 
rate, is unduly modest, for Dr. Mann has taught courses on English 
law and on international economic law as a Honorarprofessor at the 
University of Bonn for more than a decade.9 Furthermore, there is 
every reason to believe that in England as well as in Germany he 
has inspired and guided many a younger colleague with an academic 
bent.'0 

Nevertheless, for the major part of his distinguished career, Dr. 
Mann has served as counsellor and advocate rather than as an aca- 
demic scholar ensconced in an ivory tower. Many of his publications, 
including some of the 21 essays collected in his Studies in Internation- 
al Law, are directly inspired by personal law-office and courtroom 
experience. Moreover, Dr. Mann continues to disregard the gentle 
suggestion by an eminent colleague that it might not be "a very 

3. 132 Recueil des Cours 112-114 (1971-I). 
4. Mann, Book Review, 137 Z.H.R. 356, 358 (1973). 
5. 1970 I.C.J. Rep. 32. 
6. Carl Zeiss Stiftung v. Rayner & Keeler Ltd., [1967] A.C. 853. That 

case has no less than 25 page references in the index of the book here re- 
viewed. 

7. Berliner Industriebank v. Jost, [1971] 1 Q.B. 278, 286-98, aff'd, [1971] 
2 Q.B. 463, 468 (C.A.). 

8. F. Mann, Studies in International Law vii (1972). 
9. Id. at 242. In the following, references to the book here reviewed 

will be by page number only. 
10. E.g. Collins, "Exemption Clauses, Employment Contracts and the Con- 

flict of Laws," 21 Int. & Comp. L.Q. 320 n.* (1972). 
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happy idea" to write on matters with a personal professional involve- 
ment that are still sub judice."1 The result is that he tends to sound 
like an advocate rather than a dispassionate commentator, and that 
he occasionally even exhibits lapses in taste when discussing the work 
of others. This latter tendency is, no doubt, further enhanced by 
a degree of self-esteem which would truly qualify him for an academic 
career-especially, as the saying goes, in Germany.12 

This is not to suggest, of course, that Dr. Mann's Studies in Inter- 
national Law are merely an anthology of "law-office international 
law"13 spiced by personal polemics. Most of the essays in this collec- 
tion fully measure up to the most exacting standards of scholarly 
detachment, and the personal predilections of the author break 
through only on three topics: the current status of the act-of-state 
doctrine, the legal position of East Germany in 1967, and the doc- 
trine of international jurisdiction. Each of these will require some 
further comment below, but it is only fair to mention at this point 
that the present reviewer also is not entirely disinterested as regards 
the first two topics just mentioned. He has crossed swords and 
traded epithets with Dr. Mann on act-of-state14 and has been in- 
volved, on the opposite side, in the Zeiss litigation. 

In broad categories, the 21 essays reproduced15 in these Studies deal 
with five main subjects. These are British foreign relations law (3 
contributions); the international law of commercial transactions and 
arbitration agreements between or with sovereign states (7); the 
act-of-state doctrine and the legal status of Germany (3 each); and 
the doctrine of jurisdiction in international law (2 including a series 
of Hague Academy lecturesl). Additionally, there are papers dealing 
with the assignment of treaty rights, the effect of changes of sover- 

11. Cohn, Book Review, 11 Int. & Comp. L.Q. 900, 901 (1962). 
12. Die Selbsteinschitzung mancher Professoren grenzt an Heldenvereh- 

rung. 
13. With apologies to Berger, "The President, Congress and the Court," 

83 Yale L.J. 1111, 1137 (1974), who has brought the term "lawyer's history" 
back into circulation. 

14. Mann, "V6lkerrechtswidrige Enteignungen vor nationalen Gerichten," 
1961 N.J.W. 705, 708 n.40; Baade, "The Validity of Foreign Confiscations: An 
Addendum," 56 Am. J. Int. L. 504 n.2 (1962). The epithets traded at the 
time were "knowledgeable but unsatisfactory." 

15. The Doctrine of Jurisdiction in International Law; Reflections on a 
Commercial Law of Nations; The Law Governing State Contract; The 
Proper Law of Contracts Concluded by International Persons; About the 
Proper Law of Contracts between States; State Contracts and International 
Arbitration; State Contracts and State Responsibility (not previously pub- 
lished elsewhere); The Enforcement of Treaties by English Courts; The As- 
signability of Treaty Rights, International Delinquencies before Municipal 
Courts; Judiciary and Executive in Foreign Affairs; The Sacrosanctity of the 
Foreign Act of State; The Legal Consequences of Sabbatino; Prerogative 
Rights of Foreign States and the Conflict of Laws; The Effect of Changes 
of Sovereignty upon Nationality; The Effect of State Succession upon Corpo- 
rations; International Corporations and National Law; The 'Interpretation' of 
the Constitutions of International Financial Organizations; The Interpretation 
of Uniform Statutes; The Present Legal Status of Germany; and Germany's 
Present Legal Status Revisited. 
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eignty on nationality, and the interpretation of the constituent instru- 
ments of international financial corporations, respectively. 

Only the last-mentioned of these seemingly occasional contribu- 
tions requires special comment here. Dr. Mann argues that interpre- 
tations of the Articles of Agreement of the I.M.F. by the Executive 
Directors and the Board of Governors pursuant to article 18 of the 
Fund Agreement are "final" only in the sense of administrative final- 
ity but are not authoritative adjudications of the legal issues involved, 
with the result that they may be further tested in international legal 
proceedings. His main argument in this connection (p. 606) seems to 
be circular, for it is entirely possible that the Directors and the Gov- 
ernors were given the power of "authentic" interpretation16 by the 
Fund Agreement itself, so that their decisions made in the exercise 
of that power are by definition capable of imposing "obligations 
under the Agreement." On the other hand, it is usually assumed that 
the constituent instruments of international organizations do not con- 
fer upon their organs the capacity to enlarge the obligations assumed 
by the member states under the constituent instrument.17 This is a 
vital question in international organizations law, and seemingly would 
have required detailed analysis in a much more comprehensive frame- 
work. 

Dr. Mann's discussion of British foreign relations law covers the 
relationship between the judiciary and the executive, the enforcement 
of treaties, and, more particularly in the latter connection, the inter- 
pretation of uniform statutes. Almost three decades ago, he saw that 
the methods of statutory construction employed by the English judi- 
ciary could easily frustrate legislative intent (and the intent of the 
contracting parties) when applied to internationally uniform legisla- 
tion biased on treaty. Today, Dr. Mann's cogent remarks of yester- 
year (pp. 630-631) read almost like a draftsman's background memor- 
andum on s. 3 of the European Communities Act 1972.18 If that sec- 
tion should achieve its intended purpose, that will no doubt be due 
in good part to his early and keen insight into the true dimensions 
of the problem of reconciling traditional English judicial habits with 
an emerging pattern of international legislation. 

A comprehensive description or even, a brief summary of Dr. 
Mann's views on "state contracts" (in the widest, non-technical sense 

16. See 1 Wengler, V6okerrecht 347-350, especially 348 n.3. 
17. In its advisory opinion of 6 December 1923, on the Polish-Czechoslo- 

vakian Frontier (Ser. B, No. 8), the Permanent Court of International Justice 
observed that "it is an established principle that the right of giving an au- 
thoritative interpretation of a legal rule belongs solely to the person or body 
who has power to modify or suppress it." Id. at p. 38. 

18. Especially ? 3(1): For the purposes of all legal proceedings any ques- 
tion as to the meaning or effect of any of the Treaties, or as to the validity, 
meaning or effect of any Community instrument, shall be treated as a ques- 
tion of law (and, if not referred to the European Court, be for determination 
as such in accordance with the principles laid down by and any relevant 
decision of the European Court). 
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of that term) would exceed the confines of the present review. fn- 
stead, mention of a few salient points must suffice. In his classic 
"Reflections on a Commercial Law of Nations" (pp. 140-178), Dr. 
Mann argues that transactional international agreements between 
sovereigns (e.g., loans, commodity and arms purchases) be inter- 
preted by resort to the "general principles of law recognized by civil- 
ized nations," starting from apposite rules in the internal law of the 
contracting parties. He would apply the same method in interpreting 
the constitutions of genuine international corporations, i.e., legal en- 
tities created by treaty. In this latter connection, he suggests that 
treaty gaps, e.g. questions as to the liability of such corporations for 
ultra vires acts, be closed by resort to general principles of law de- 
rived from the corporation laws of civilized countries. 

Dr. Mann has pointed out some time ago that states might contract 
even with each other on the basis of a specific system of internal 
law rather than international law, and in a contribution on Danish 
country-to-country loian practice published here for the first time, he 
is able to substantiate this assertion (pp. 241-255). But, he also con- 
tends, states contracting with private parties can "internationalize" 
their agreements by selecting international law as the proper law of 
the agreement (pp. 190-195, 241). In the absence of such "interna- 
tionalizing" choice-of-law clauses, Dr. Mann would apply a fairly 
traditional set of rules: concessions are not qualitatively different 
from other state contracts (p. 266); contract rights have no higher 
standing than property rights (p. 322); state contracts (even with 
arbitration clauses) cannot insulate a concession agreement from sub- 
sequent modification of its proper law by the state party in the ex- 
ercise of its general legislative power (pp. 321-322); and where a state 
refuses to participate in an agreed-on arbitration, local remedies prob- 
ably have to be exhausted (pp. 294-298), although the outright re- 
pudiation of an arbitration clause by a state is a denial of justice 
(p. 289). 

How far can these rules, especially the freedom of a party state 
to modify a long-term economic development agreement, be restricted 
or even bargained away by "internationalizing" clauses which choose 
public international law as the proper law of the contract? Dr. Mann 
would appear to be, on the whole, favorably disposed towards this 
technique (pp. 190-195). On the other hand, he strongly opposes the 
notion of an "international law" of transnational transactions which, 
although derived from general principles of law, is neither interna- 
tional law nor state law but an autonomous legal order (pp. 229-231; 
260-262) .19 

The present reviewer would probably take a different view on the 
question of the "internationalization" of state contracts,20 but is 
otherwise in substantial agreement with most of the views summar- 

19. See also, more recently, Mann, Book Review, loc. cit. supra n.4. 
20. Geiger, "The Unilateral Change of Economic Development Agree- 

ments," 23 Int. & Comp. L.Q. 73 (1974) is more nearly in accord with our 
present thinking on the subject. 
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ized above. Here as elsewhere, he can only regret not having read 
more before starting to write.21 The same observations apply to Dr. 
Mann's classic study on the sacrosanctity of foreign acts of state (pp. 
420-465). That article convincingly shows that rules limiting the 
power of domestic courts to disregard the intended legal effects of 
the acts of foreign sovereigns on their own territory are not derived 
from requirements of public international law, but self-imposed rules 
of domestic law. No rule of international law, Dr. Mann asserts, con- 
strains domestic courts to show more respect for foreign acts of state 
than for foreign judgments or legislative enactments (p. 460). This 
proposition has never been challenged successfully, and it must now 
be deemed to be generally accepted.22 

rf the act-of-state doctrine is not itself a requirement of interna- 
tional law, the question arises whether as a mere domestic judicially- 
developed choice-of-law rule, it should not have to yield wherever 
the foreign act of state at issue involves a violation of international 
law. Three decades ago, Dr. Mann limited himself to observing, in 
this respect, that the act-of-state doctrine as then in effect in England 
and in the United States seemed to call for the judicial enforcement 
even of an act that the forum's own government considered to be 
illegal under international law-a result which he said would appear 
paradoxical to some observers (p. 465). Yet one decade later, he as- 
serted that judges were "clearly bound," when faced with foreign acts 
of state violative of international law, "not to perpetuate that delin- 
quency, but to 'wipe out' its consequences" (p. 383; also pp. 386-387; 
389-390). And yet another decade later, when the U.S. Supreme 
Court accepted the paradox instead of wiping out the consequences 
of the delinquency, its decision was said by Dr. Mann to have caused 
emphatic jubilation on the other side of the Iron Curtain but equally 
emphatic "grief and consternation among the majority of lawyers in 
the West" (p. 466). 

The present reviewer does not object to his being consigned to a 
mere minority, especially when that minority includes distinguished 
colleagues like Professors Cardozo, Falk, Friedmann, Henkin, and 
Metzger, public servants like Professors Katzenbach and Lowenfeld, 
and practitioners like Wm. Harvey Reeves.23 He should add, how- 
ever, that for good reason he found little jubilation about Sabbatino 
among East German lawyers: in the American Zeiss litigation, it was 
the West German plaintiff who successfully invoked the act-of-state 
doctrine in order to shield West German statutes and administrative 
acts from detailed scrutiny.24 The lapse into Cold War rhetoric, too, 

21. This applies especially to Baade, "Permanent Sovereignty over Na- 
tional Wealth and Resources," in: R. Miller & R. Stranger, eds., Essays on 
Expropriations 3, 25-27 (1967). 

22. See e.g. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 421 
(1964). 

23. See especially Reeves, "The Sabbatino Case and the Sabbatino 
Amendments: Comedy-or Tragedy-of Errors," 20 Vand. L. Rev. 429 (1967). 

24. Carl Zeiss Stiftung v. V.E.B. Carl Zeiss Jena, 293 F. Supp. 892, 909- 
910 (S.D.N.Y. 1968), aff'd, 433 F.2d 686, 703 (2d Cir. 1970), cert. denied, 403 
U.S. 905 (1971). 
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needs no comment but the icy silence with which it was received in 
the U.S.A.25 

Leaving to others to decide who "propagated" what views (p. 472 
n. 2) and who was jubilant or aggrieved for what reason, let us 
briefly discuss Dr. Mann's major argument that turned him from a 
bemused scholar into a crusader in the course of two decades: insofar 
as a state violates international law it lacks jurisdiction in the in- 
ternational sense and, consequently, acts ultra vires (p. 381). This 
assertion is properly self-described as a "dogmatic justification" (p. 
381), for it overlooks at least three major arguments to the contrary. 
First, like any reasonably sophisticated legal system, international 
law does not simply equate illegality and invalidity.26 Secondly, it 
does not purport to invalidate internationally illegal acts of internal 
law merely by reason of that illegality.27 Thirdly, and most impor- 
tantly, simply by virtue of being not uniform but without diplomatic 
protest, past practice negates the existence of the rule contended for 
(and, of course, of its opposite). As the Supreme Court put it in 
classic terms, after surveying the decisional law: "If international 
law does not prescribe use of the doctrine, neither does it forbid ap- 
plication of the rule even if it is claimed that the act of state in 
question violated international law."28 

Dr. Mann makes little reference to judicial decisions in this connec- 
tion. As to the decision of the OLG Bremen in the Indonesian To- 
bacco case29 which is strong authority against his position, he merely 
observes that it "is probably irreconcilable with prevailing tendencies 
of German legal thought," citing an article in this Journal in sup- 
port.30 With remarkable courage in the face of these odds, Dr. Mann 
even chose to go on record with the prediction that West German 
courts would solve the Sabbatino problem in the future by denying 
legal quality to acts constituting an "absolute wrong."3' Subsequent 
events have faulted this prediction. In the recent Chilean Copper 
case, a strong panel of the Hamburg District Court refused to dis- 
regard the legal effects of Chilean nationalization acts -despite a defi- 
nitive finding that the legislation involved violated several require- 
ments of international law. The Hamburg court stated that in 
modern international law, "there is no generally recognized principle 

25. According to Shephard, there is only one citation to this piece in an 
American legal periodical; it is a bare reference without comment. 

26. See, more generally, Baade, "Nullity and Avoidance in Public Interna- 
tional Law," 39 Ind. L.J. 497 (1964); E. Lauterpacht, "The Legal Effect of 
Illegal Acts of International Organisations," in: Cambridge Essays in Interna- 
tional Law 88 (1965). 

27. See e.g. the advisory opinion of the Permanent Court of International 
Justice on the Interpretation of the Statute of the Memel Territory, of 11 Au- 
gust 1932, P.C.I.J. Ser. A/B, No. 49, at 46. 

28. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 422 (1964). 
29. OLG Bremen, August 21, 1959, 28 Int. L. Rep. 16. 
30. Mann at 468 n.2, citing Bodenheimer, "Significant Developments in 

German Legal Philosophy since 1945," 3 Am. J. Comp. L. 379 (1954). 
31. Mann at 468. 
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that the foreign court is obligated under international law to consider 
as null and void from the very start a foreign act of stovereignty 
which is in violation of international law, or that the recognition of 
foreign acts which are in violation of international law, or, on the 
other hand, the recognition of a claim for surrender alleged by an 
earlier owner itself would again violate international law."32 

This decision has gained the approval of several German commen- 
tators;33 critical voices, if any, are yet to be recorded. Dr. Mann's con- 
tributions to the subject are duly noted, but his conclusions are uni- 
formly rejected. Since it was Dr. Mann himself who introduced the 
issue of the "majority of lawyers in the West" into the discussion, 
this reviewer may be permitted to quote from the comment on the 
Chilean Copper case that appeared in Rabels Zeitschrift: "Die ab- 
weichende Ansicht von F. A. Mann ist vereinzelt geblieben."34 

Dr. Mann's discussion of the legal status of Germany follows a 
comparable but somewhat different pattern. His initial study on the 
"Present Legal Status of Germany" (pp. 634-659) is a classic; it estab- 
lished the utterly dominant view that Germany, as a state, survived 
the events of 1945. His most recent published contribution included 
in this collection, dealing with the effect of state succession upon cor- 
porations (pp. 524-552), seems to be in essence a trial memorandum 
for the English Zeiss litigation. The present reviewer has little 
inclination now to retrieve his own cards in order to join a post 
mortem on a hand folded all around by mutual consent, although 
he can hardly conceal his merriment at seeing the German Demo- 
cratic Republic appear, in 1972, no less than four times in inverted 
commas in the course of three pages (pp. 543-545). On the other 
hand, some signs of progress are apparent even here. In 1967, Dr. 
Mann spoke of the "so-called Supreme Court" of the 'German Demo- 
cratic Republic' (p. 680) while five years later, he contented himself 
with referring to the "Supreme Court of the 'German Democratic Re- 
public' " (p. 547). One must be grateful for little things. 

32. LG Hamburg, January 5, 1973, AWD 1973, 163, 164, citing 7 Kegel- 
Soergel, BGB, no. 535 before art. 7 EGBGB (10th ed. 1970); OLG Bremen, 
supra n.29. 

33. Meessen, "Die Verstaatlichung des Kupferbergbaus in Chile vor deut- 
schen Gerichten," AWD 1973, 177 at 179; Wuppermann, "Internationale En- 
teignung in Brennpunkt nationaler richterlicher Nachpriifung," id. 505, 509; 
Fickel, "Enteignungsrecht und Internationales Privatrecht," id. 1974, 69 at 74; 
Behrens, "Rechtsfragen im Chilenischen Kupferstreit," 37 RabelsZ 394, 427 
(1973). 

34. Behrens, supra n.33 at 427 (italics and footnote omitted). See also 
id. at 418, where Dr. Mann's assertion that acts constituting "absolute wrongs" 
are void under international law is characterized as unsupported by state 
practice and as containing, "at most, a proposition of natural law." On the 
other hand, Dr. Mann might have gained a powerful ally indeed. In a note 
addressed to Libya and dated 8 July 1973, the U.S.A. stated: "Under estab- 
lished principles of international law, measures taken against the rights and 
property of foreign nationals which are arbitrary, discriminatory, or based 
on considerations of political reprisal and economic coercion are invalid and 
not entitled to recognition by other states": 68 Am. J. Int. L. 108 (1974). 
This note is, however, ambiguous. In an as yet unpublished arbitration 
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The 1967 study was written in the wake of the decision of the 
House of Lords in the Zeiss case.85 Proceedings in the matter were still 
pending, and Dr. Mann had acted, and continued to act, for the re- 
spondents-defendants. But, he wrote at the time, "the academic 
writer's responsibility towards his subject" cann-ot "be shirked by in- 
voking more recent professional involvement with it" (p. 660). This 
puts the present reviewer at a disadvantage, for his views on that 
matter are different. In the instant case, however, many restraints 
observed until the recent past might now be abandoned. The Zeiss 
litigation has been settled; the German Democratic Republic is a mem- 
ber of the U.N.; the hundred-odd states with which it maintains diplo- 
matic relations include the United Kingdom. The relationship be- 
tween the two German States continues to pose difficult problems,36 
but these no longer include any doubts as to the very existence of 
one of them as a state, either internationally or in relation to the other 
German State.87 

But given these changed circumstances, comment on Dr. Mann's 
theses of yesteryear is hardly very fruitful. Still, in the interest at 
least of historical accuracy, a few points have to be made. First, 
much to his credit, Dr. Mann did not justify the non-recognition 
of the G.D.R. by the assertion that it lacked independence of support 
by its population, or that its government was not democratically 
elected. This, he said, is "not a legal point," adding, however, that 
it was "one which the Western Powers were entitled to, and did, take" 
(p. 673 n. 1). The latter remark seems to mean that, since no state 
is entitled under international law to recognition as of right, any rea- 
son (or no reason at all) may be given to explain a policy of non- 
recognition. Similar candor by the governments concerned would 
surely have been not unwelcome. 

Secondly, Dr. Mann advanced a novel theory for the illegality of 
the existence of the G.D.R. Pursuant to the Declaration of Berlin, 
he argued, the four occupying powers exercised supreme authority 
with respect to Germany conjointly; the Military Governors of the 
four Occupation Zones were not agents of their respective govern- 
ments but delegates of the Four Powers. It followed that they coul-d 
not transfer their rights and responsibilities as a whole; delegatus 
delegare non potest (pp. 663-668). This meant that the attempted 
transfer of sovereign power upon the G.D.R. by the Soviet Union in 

award dated 10 October 1973, the Sole Arbitrator between Libya and British 
Petroleum, Judge Gunnar Lagergren, similarly held "that Libya's expropria- 
tion of BP's concession interests was arbitrary, discriminatory, confiscatory, 
and consequently in violation of international law." Nevertheless, the arbitra- 
tor went on to hold that even as to such flagrantly illegal expropriation, "the 
appropriate remedy is damages (to be assessed in a subsequent phase of the 
proceedings) rather than restitution or specific performance": Am. Soc. Int. 
L. Newsletter, October 1973, p. 2. 

35. Supra n.6. For subsequent English developments, see e.g. Carl Zeiss 
Stiftung v. Rayner & Keeler Ltd. (No. 3), [1970] Ch. 506. 

36. See e.g. Frowein, "Legal Problems of the German Ostpolitik," 23 Int. 
& Comp. L.Q. 105 (1974). 

37. See e.g. 36 BVerfGE 1, 22 & 29 (1973). 
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1949, 1954, and 1955 was illegal. So was, of course the transfer of 
sovereign power by the Western Allies on the Federal Republic in 
1949 and 1955, but Soviet recognition of West Germany in 1955 retro- 
spectively ratified and validated the actions previously taken by the 
Western Allies. Accordingly, the question of the original legality or 
illegality of that action was "no longer useful" (p. 671). 

This argument does violence to common sense, for it rewards the 
initial offenders but penalizes a later one, who merely followed the 
example set by the others. It also does violence to basic legal notions 
recognized in international law. Surely, the Western Allies who 
acted in May 1949 were estopped from challenging the legality of 
an identical act by the Soviet Union in October of that year. Fur- 
thermore, not having raised this point in their protests in and after 
1949 when they chose to rest on the admittedly non-legal but politi- 
cal ground of lack of democratic legitimation, the Western Allies are 
likely to have acquiesced in the legality of Soviet acts leading to the 
establishment of the G.D.R. Finally, the Berlin Declaration of 1945 
is silent as to the specific point of delegation raised by Dr. Mann, 
so that the acts of the Western Allies in May 1949, and of the Soviet 
Union in October of that year, are tantamount to interpretations of 
the 1945 agreement by the subsequent parallel practice of all parties 
thereto. Even on its facts, Dr. Mann's argumentation is shaky, for 
in 1949, 1954, and 1955, the Soviet Union expressly reserved, as against 
the G.D.R., its own responsibility under Allied agreements for Ger- 
many as a whole.38 Dr. Mann quotes from a parallel reservation of 
the Western Allies as against the Federal Republic, but does not even 
mention these substantially identical Soviet reservations (p. 671). 

A third point made by Dr. Mann in his 1967 article concerns the 
so-called Alleinvertretungsrecht, or the claim of the Federal Republic 
to represent Germany internationally. So far as West Germany's 
allies were concerned, this claim rested on a declaration first issued 
on 19 September 1950, and often repeated since that date, to the ef- 
fect that "Pending the unificationof Germany the Three Govern- 
ments consider the Government of the Federal Republic as the only 
German Government freely and legitimately constituted and there- 
fore entitled to speak for Germany as the representative of the Ger- 
man people in international affairs" (p. 683). As became known 
somewhat later, this public pronouncement was accompanied by an 
unpublished interpretative minute which stated, inter alia, that the 
statement just quoted did not constitute recognition of the Govern- 
ment of the Federal Republic as the de jure government of all Ger- 
many (p. 694). Where did this leave the Alleinvertretungsrecht? Dr. 
Mann argued that, while West Germany was precluded from exer- 
cising territorial sovereignty in East Germany, it still represented all 
Germany internationally, even in treaty relations (pp. 694, 702-703). 
This interpretation is faulted not only by the precise legal wording 

38. The relevant documents are reproduced, in English translation, in 
O.v.d. Gablenz, ed., Documents on the Legdl Status of Berlin 153-54, 158, 164- 
65 (1959). 
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of the unpublished minute in contrast to the florid generalities of 
the public statements, but also by Western Allied state practice. 

Dr. Mann mentions, but does not discuss in this connection, the 
refusal of the U.S.A. to recognize the authority of West German con- 
suls to represent Germans resident in the G.D.R. (p. 687 n. 5). 
He tries to explain away the Zschernig case39 which held, on advice of 
the State Department in the face of a contrary assertion of the West 
German Foreign Office, that a 1954 treaty between the U.S.A. and 
West Germany was inapplicable to the inheritance rights of East Ger- 
mans in Oregon (pp. 602-703). Unfortunately, Dr. Mann entirely 
overlooks an additional piece of evidence: the rejection by the three 
Western Allies of a note by West Germany protesting some agree- 
ments between France and the Saar, on the ground that "the juris- 
diction of the Federal Republic does not extend beyond its territor- 
ial limits."40 If the Federal Republic could not, in 1951, speak inter- 
nationally for the German people of the Saar, how could it speak 
at any time for the German people of East Germany? It merely re- 
mains to be recorded that, on this point as well, Dr. Mann's view 
is now noted but rejected by West German commentators.4' 

A final point in the 1967 study concerns the applicability of East 
German law in England. In the Zeiss case,42 the House of Lords icon- 
sidered East German law as emanating from a subordinate body set 
up by the Soviet Union (the recognized de jure occupying power). 
This argument is, of course, artificial, for as Dr. Mann readily points 
out, the legal relationship between the Soviet Union and the G.D.R., 
as understood by them and as expressly spelled out in several inter- 
national instruments, was based not on subordination but on indepen- 
dence (pp. 674-677). But Dr. Mann's quarrel is not so much with 
this basic approach as with the consequence to which it led, i.e. that 
East German law, qua delegated Soviet law, was applicable in Eng- 
land just as if it were the law of a state and government recognized 
de jure. This was the point, he said, "at which fiction must end and 
control must be taken by the paramount fact that, in the absence 
of recognition, the 'German Democratic Republic' is not a State and 
does not exist" (p. 678).43 

But was the non-existence of the G.D.R. in the absence of recogni- 
tion really a "paramount fact" in 1967? A few pages earlier, Dr. 
Mann had stated that, without being recognized, the G.D.R. did not 
exist "in law," but had wisely added that from a "factual point of 

39. Zschernig v. Miller, 412 P.2d 781 (Ore. 1966), rev'd on other grounds, 
389 U.S. 429 (1968). 

40. The French text of the note is reproduced in Folliot, ed., 1951 Docu- 
ments on International Affairs 247, 248. 

41. See e.g. Frowein, supra n.36, at 106 n.9. 
42. Supra n.6. 
43. Dr. Mann might now receive some solace from Kunstsammlungen zu 

Weimar v. Elicofon, 478 F.2d 231, 232 (2d Cir. 1973), where the Second Cir- 
cuit found "no merit in the argument advanced here that the Kunstsammlun- 
gen zu Weimar is an arm of the government of the Union of Soviet Socialist 
Republics and therefore an agency of a recognized government previously 
granted litigant status." 
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view" this was of course a fiction, as in fact the G.D.R. was undoubt- 
edly in control. Such a fiction, he then added, was well-known to 
the law and arose "whenever the law imposes a sanction of nullity" 
(p. 674). 

Since the issue at hand was recognition of East German law, or 
more precisely, of the authority of an East German unit of local gov- 
ernment to authorize English legal proceedings by a legal entity ex- 
isting by virtue of pre-1945 law, one may ask what "law" imposes 
what sanction? The simple answer seems to be that English courts 
do not give any effect to the law of unrecognized states, and that 
Dr. Mann had hoped to ride to victory on this English rule {of private 
international law-as indeed he had in the Court of Appeal. But 
there is no rule of public international law prohibiting the application 
of the law of an unrecognized state; as Dr. Mann himself notes, West 
German courts, for instance, routinely applied East German law even 
before Oct,ober 1969 (p. 698). Moreover, many commentators (Dr. 
Mann among them) have criticized the blanket exclusion of the law 
of unrecognized governments as undesirable (pp. 412,418). The 
English rule was practicable only because H. M. Government, to its 
lasting credit, did not ordinarily engage in the much-criticized practice 
of withholding recognition for ideological reasons. In the case of East 
Germany, where international recognition had been withheld for al- 
most two decades, the radical non-recognition rule of English private 
international law was stretched beyond the limits of tolerance. The 
House of Lords simply created a new fiction in order to contain an 
old one that had become unwieldy. In Dr. Mann's words used in 
another connection, that was surely "a realistic manipulation of avail- 
able tools" (p. 210). This reviewer confesses that he himself would 
have preferred a decision adopting the "realist" approach to the law 
of unrecognized states or governments. But unlike Dr. Mann, he is 
not inclined to take the courts of last resort of other countries to 
task for failing to "blaze a trail" (p. 490); one must be grateful for 
little things. Or, possibly, for things that are not so little after all. 
Perhaps some day, Dr. Mann will join the present reviewer in the 
view that the 1966 decision of the House of Lords in the Zeiss case 
was yet another reassuring monument, in troubling times, of the basic 
fairness and impartiality of British justice. 

Dr. Mann's many-faceted and immensely informative discussion of 
the "doctrine" of jurisdiction in international law (pp. 1-139) necessi- 
tates a brief inquiry into his doctrinal assumptions. The Permanent 
Court of International Justice said in the Lotus case that "all that 
can be required of a State is that it should not overstep the limits 
which international law places upon its! jurisdiction; within these 
limits its title to exercise jurisdiction rests in its sovereignty." Since 
the Court also held that restrictions upon the sovereignty of states 
could not be presumed,44 any comprehensive study of jurisdiction 
along the lines indicated by Lotus would have to be, in the main, 
a catalogue of those presently recognized rules of international law 

44. Case of the S.S. "Lotus," P.C.I.J., Ser. A, No. 10 at 19 & 8 (1927). 
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that limit the freedom of states to act as they choose. Since we must 
presume the absence of such restraints, each of these rules would 
have to be founded on a clear and convincing demonstration that it 
was supported not only by custom as evidenced by state practice, but 
also by the opinio necessitatis iuris, i.e. the belief on the part of 
states that their practice was required by international law. 

Dr. Mann accepts neither Lotus nor that framework of inquiry. 
Lotus, he asserts, countenances a "most unfortunate and retrograde 
theory"; it has been "condemned" by the majority of an "immense" 
number of writers, and it "probably cannot claim to be good law" 
(pp. 26-27). Fairness requires the observation that these strong 
words were spoken in 1964, and that the continuing vitality of the 
Lotus approach had not as yet been put beyond further question by 
the International Court of Justice, as was to happen in the North 
Sea Continental Shelf and Barcelona Traction cases.45 But candor 
requires pointing out that, even ten years ago, Dr. Mann stood little 
chance to mobilize a majority of writers in support of what, to him, 
was a fortunate and progressive theory of international law. 

Such an attempt was bound to fail. Dr. Mann has rather personal 
views as to the nature of customary international law. He takes the 
position that the idea of uniform and universal consent has "no 
place," but that the proper test for the existence of a rule of custo- 
mary international law is a "reasonable level of agreement." The 
contrary position, he maintains, is held only by the "most determined 
disrupters of our legal order and its ideals" (p. 479). The key words 
here are "ideals" and "reasonableness." Even with the subversive 
adherents of the requirement of universal consent driven beyond the 
pale, Dr. Mann can count only on the support of those who share 
his ideals or who at least accept his reasoning. 

First, as to ideals: Most international lawyers of a "trail blazing" 
persuasion would think of the great idees directrices of the last thirty 
years, especially world peace, respect for international human rights, 
self-determination and the end of colonialism, and possibly a world- 
wide attempt to overcome disease, hunger, and want. None of the 21 
essays here collected address themselves to these great issues. Ac- 
cording to the index, human rights are mentioned but six times in 
705 pages (pp. 7, 231, 342, 346, 369, and 525), and these references 
turn out to be rather pale. Dr. Mann proclaims his ideals in a more 
prosaic context. He is concerned with the rights and the legitimate 
expectations of alien investors who, he feels, have in recent years 
"suffered more frivolous and alarming setbacks than at any other 
time" (p. 302). It is in this connection, and seemingly in this connec- 
tion only, that he writes of "matters of crucial importance to our 
civilization", and appeals to the "ideals of our age" (pp. 474, 490). 
While the protection of acquired rights is surely not an unworthy 

45. North Sea Continental Shelf Cases, 1969 I.C.J. Rep. 3, 44-45; Case Con- 
cerning the Barcelona Traction, Light and Power Company, Ltd., 1970 I.C.J. 
Rep. 3, 40 & 46-47. 
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motive, it must be rather difficult in this day and age to start a land- 
lords' crusade. 

So much, then, for ideals."4 Dr. Mann's criteria for reasonableness 
can be fathomed somewhat more accurately, as he seldom hesitates 
to pass judgment on doctrines, authors, and decisions. This tendency 
is especially noticeable in his lectures on jurisdiction, but manifests 
itself in other papers as well. Theories, ideas, and arguments of 
others are described as based on misconception, unattractive, or 
wholly unconvincing (pp. 14, 23, 24); a recent product of the Ameri- 
can Law Institute is said to leave much to be desired, and to be in 
many respects a poor successor of the Harvard Research (p. 31). 
Savigny held a misconceived view; Lorenzen and Cook misunderstood 
Story; Schwebel and Wetter wrote an article that was "not altogether 
happy"; the late, gentle Wolfgang Friedmann made allegations and 
imputed unworthy motives to others; Albert Ehrenzweig launched an 
attack which overlooked once again the implications of public inter- 
national law. Perhaps the unkindest cut of all: Kurt Nadelmann, 
of all people, misunderstood, of all cases, Pennoyer v. Neff47 (pp. 47, 
24, 293-294, 490 n.3, 62 n.3, 68 n.5). Decisions of courts of most 
major nations and of the Permanent Court of International Justice 
are said to be of doubtful authority or unconvincing. The Practice 
Statement and, on one occasion, even losing counsel's oral argument 
are mobilized against the House of Lords (pp. 276, 108-109). 

Dr. Mann's own approach is both doctrinal and empirical. He 
proceeds from the assumption that there is a generally accepted doc- 
trine of international jurisdiction based on two criteria: territoriality 
and national allegiance. This doctrine, which he inelegantly calls 
"Huber-Storyan" after its two principal authors, is in Dr. Mann's 
opinion somewhat too rigid today, and should be enlarged to permit 
the exercise of jurisdiction wherever there is a sufficiently weighty 
contact of relationship (pp. 16-41). This theoretical construct is then 
tested against modern state practice, enlarged to include materials 
of national origin: the "reality" of state practice. Such a "realistic" 
assessment of the sources of international law, Dr. Mann contends, 
"is the very weapon with which it will be possible to ward off 'rea- 
lists' and their often unfortunate influence on law in general and 
international law in particular" (pp. 42-43). 

Oddly enough, however, the learned author then proceeds to dis- 
cuss what states are doing in order to illustrate what they assertedly 
may not do. The results are startling. The lex loci delicti rule is 
based on international law, subject to certain exceptions (strictly lim- 
ited in character) which, however, do not affect its "strength" (p. 

46. This one-sided record is redressed somewhat by two recent pieces: 
"The United Kingdom's Bill of Rights," 22 New L.J. 289 (1972), and "The 
Present Validity of Nazi Nationality Laws," 89 L.Q. Rev. 194 (1973). The 
former seems at least partially inspired by Cassell & Co. Ltd. v. Broome, 
[1972] A.C. 1027. The latter deals with Oppenheimer v. Cattermole, [1972] 
Ch. 585 (C.A.), a tax case. 

47. 95 U.S. 565 (1878). 

This content downloaded from 128.83.205.78 on Thu, 18 Jun 2015 18:59:15 UTC
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


1974] BOOK REVIEWS 807 

47). Civil jurisdiction based on domestic service of process alone is 
contrary to the "enlightened doctrine of jurisdiction" (p. 65), the 
forum arresti (to the extent that it is used to found general jurisdic- 
tion) violates international law (p. 69). So does the regulation, by 
the U.S.A., of immigrants' contracts of passage that are concluded 
abroad with foreign-flag lines (p. 93) and, of course, the application 
of U.S. anti-trust law to foreign companies through the "effects" doc- 
trine. In this connection, Dr. Mann asserts, the U.S.A. "has so far 
been alone in arrogating to itself an international jurisdiction which 
the practice of states does not countenance" (p. 91). Our author also 
doubts whether jurisdiction to tax may be based on nationality alone 
(p. 101); the "validity" of a West German tax on sales transactions 
involving, between nonresidents, 25%o of the shares of a German com- 
pany is in his opinion similarly "doubtful" (p. 102 n. 1). Resident 
aliens, he blandly asserts, may not be drafted (p. 28). Where, where 
are those twenty-two months and eleven days spent by the present 
reviewer in the successful defense of New Jersey and North Carolina? 

These examples could be augmented, but that would hardly serve 
a useful purpose. It is quite apparent by now that Dr. Mann's con- 
cept of reality and of realism belongs to another era and has its pre- 
cursors in a idiscipline from which the law has emancipated itself 
some time ago. Disputations even about dusted beliefs are unproduc- 
tive. The projection of these beliefs into rules of modern interna- 
tional law is, however, another matter. In the submission of the 
present reviewer, the whole edifice so carefully erected with immense 
learning by Dr. Mann collapses when confronted with two basic prop- 
ositions. First, and foremost, notorious state practice without diplo- 
matic protest automatically disproves the existence of a pretended 
rule of international law to the contrary. This is why, after more 
than a decade of study, the International Law Association has finally 
come to accept the "effects" doctrine as compatible with interna- 
tional law.48 

Secondly, international law is not an abstract legal order that 
automatically imposes sanctions of illegality and/or nullity, but a 
very limited framework of restraints upon sovereign authority that 
only comes into operation if seasonably invoked by the aggrieved 
state (or other subject of international law). To give but one ex- 

48. International Law Association Resolution on Extraterritorial Applica- 
tion of Restrictive Trade Legislative, art. 5: 

A State has jurisdiction to prescribe rules of law governing con- 
duct that occurs outside its territory and causes an effect within its 
territory if: 

(a) the conduct and its effect are constituent elements of activ- 
ity to which the rule applies, 

(b) the effect within the territory is substantial and 
(c) it occurs as a direct and primarily intended result of the 

conduct outside the territory. 
This resolution was adopted at the 55th Conference of the ILA in New York 
in August 1972. 1972 I.L.A. Report at 138, 139, 744-745. The discussion, id. 
at 106-138, is most instructive. 
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ample: Dr. Mann is much concerned with the enforcement of foreign 
prerogative claims (pp. 492-514), and he continues to prove correct 
in his observations that sovereign states, at least, do not enforce each 
other's revenue claims.49 This practice, surely, establishes that, in 
the absence of treaty commitments to the contrary, states have a 
right to refuse to enforce foreign revenue claims. But how can it 
possibly also establish that states have a duty not to enforce foreign 
prerogative claims? Yet this is precisely what Dr. Mann argues, even 
in the face of a few "doubtful" decisions to the contrary (p. 127 with 
n. 3). After describing a case where McRuer C.J. gave effect to what 
was, in substance, a claim by a Netherlands custodian of enemy prop- 
erty,50 Dr. Mann says that this "constituted an infringement of Can- 
adian sovereignty which Canadian courts were not entitled to counte- 
nance" (p. 127, emphasis added). The short answer is, of course, that 
a Dutch prerogative claim could well be enforced in Canada with 
Canadian consent. The question whether such consent could be given 
by the Ontario High Court or needed the approval of the Crown in 
right of Ontario or of Canada, or of one of the legislative assemblies 
sitting at Queen's Park, Parliament Hill, or perchance Westminster, 
is one of Canadian constitutional law, not of international law. 

Our conclusion can be brief. Dr. Mann is an amazingly learned 
and well-informed lawyer. His writings always command attention, 
but he ten;ds to state his views like an advocate instead of developing 
them with scholarly detachment. This alone is not necessarily a dis- 
advantage. As Holmes once said, life is action and passion, and it 
is required of a man that he should share the passion and action of 
his time, at peril of being judged not to have lived.51 Dr. Mann 
amply fulfills that requirement. But to what extent has he managed 
to avoid the pitfalls of doctrinal disputation? As Marriott J. said 
in The Renard: "A pedantic man in his closet dictates the law of 
nations; everybody quotes, and nobody minds him. The usage is 
plainly as arbitrary as it is uncertain; and who shall decide, when 
doctors disagree?"52 Since these remarks were addressed to none 
other than Hugo Grotius, we may safely conclude that, whatever his 
failings, Dr. Mann is at least in good company. 

49. See e.g. Brokaw v. Seatrain U.K. Ltd., [1971] 2 Q.B. 476 (C.A.) and 
its parallel, United States v. Shaheen, 445 F.2d 6 (7th Cir. 1971). 

50. Brown, Gow, Wilson v. Beleggings, [1961] O.R. 815, noted by Ziegel & 
Dunlop in 40 Can. Bar Rev. 490 (1962). 

51. Memorial Day Address, 1884: 0. Holmes, Jr., Speeches 1, 3 (1934). 
52. 2 Hay & M. 222, 224, 165 E.R. 51, 52 (1778). The next sentence after 

this quotation is: "Bynkershoek, as it is natural to every writer or speaker 
who comes after another, is delighted to contradict Grotius. . . ." The reader 
might no doubt conclude somewhat uncharitably that, allowing for differences 
in stature, nothing much has changed in the last two centuries in this respect. 
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