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A Lack of Unity, and its Consequences: A Look at the Clery and Title IX Acts 

By Bryan Davis 

In America, the onus of finding and implementing a solution to national crises has 

historically been laid at the feet of the federal government. Citizens rest better knowing that 

when anything threatens their security, the government will handle it. But a close examination of 

how federal mandates have been employed to minimize sexual assault and hate crimes at 

American colleges might elicit panic or fear. Since the mid-1980s, national victimization surveys 

have shown that across America, up to 1 in 4 college-aged women will have their opportunity for 

access to an education free of discrimination taken from them because of sexual assault; and 

most likely by someone they know.
1
 The Clery and Title IX Acts were meant to quell the rising 

rates of rape and racial violence at many of the country’s higher education institutions. So far, 

however, their implementation has been characterized primarily by three key failures: the lack of 

policy coordination between state and federal actors, confusion with and resistance to the acts, 

and deep misunderstandings of the behaviors which the acts are intended to address. The result is 

inefficiency and confusion which ultimately lead to students’ and Campus Security 

Administrators’ inadequate awareness of the tools imparted to them by Clery and Title IX to 

combat racial and sexual violence. More importantly, the lack of unity between federal and state 

actors explains the increasing rate of abusive student behavior which perpetuates campus racial 

and sexual violence. 

As a portion of the 1972 Higher Education Amendments Act, Title IX was authored by 

congressional leaders Birch Bayh and Patsty Mink as a response to the conspicuous silence of 

the 1964 Civil Rights Act on sexual discrimination in universities. Although most widely known 

                                                           
1
 Mary P. Koss, Christine A. Gidycz, & Nadine Wisniewski, The Scope of Rape: Incidence and Prevalence of 

Sexual Aggression and Victimization in a National Sample of Higher Education Students, 55.2 JOURNAL OF 

CONSULTING AND CLINICAL PSYCHOLOGY 162-170 (1987). 
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for protecting female athletes from institutional gender discrimination, Title IX requires that 

every college receiving public funding proactively implement mechanisms that inform and 

protect students from sexual violence. Specifically, the act orders that publicly  funded colleges 

hire and maintain a locally available Title IX coordinator, disseminate annual notices of 

nondiscrimination policies and grievance reporting procedures (accessible to all students and 

faculty), and respond promptly and equitably after receiving a complaint of sexual harassment.
2
 

Ultimately, the legislation sought to ensure that all female students could learn in an academic 

environment free of discrimination. The Jeanne Clery Disclosure of Campus Security Policy and 

Campus Crime Statistics Act also emerged from the legislative movement against sexual 

violence and hate crimes on college campuses. After the brutal rape and murder of Jeanne Clery 

in her dorm in 1988, her parents successfully lobbied congress to pass legislation in 1990 which 

mandates annual crime statistic reports at every American college receiving public funds.
3
 The 

legislation also required these colleges to disseminate information on institutional mechanisms 

for reporting experienced or witnessed crime in a manner easily accessible by all students and 

faculty. The primary goal of the act was to make students and parents more aware of campus 

crime rates before enrollment.
4
 Ideally, this would make precipitous sexual and racial assault 

rates on college campuses more foreseeable and therefore avoidable. Both acts emphasized 

sexual harassment as emanating solely from the public sphere, defining it as a uniquely 

institutional issue. In other words, they argued sexual discrimination could be eliminated through 

initiatives such as female sports teams or statistics on public sexual assaults. The fact that most 

                                                           
2
 Gina Maisto Smith & Leslie Marie Gomez, EFFECTIVE IMPLEMENTATION OF THE INSTITUTIONAL 

RESPONSE TO SEXUAL MISCONDUCT UNDER TITLE IX AND RELATED GUIDANCE, HIGHER EDUCATION 

COMPLIANCE ALLIANCE (June 2013), http://www.higheredcompliance.org/resources/resources/05D_13-06-38.pdf. 
3
 Steven M. Janosik & Dennis E. Gregory, The Clery Act and Its Influence on Campus Law Enforcement Practices, 

41 NASPA JOURNAL 182, 183-198 (2003). 
4
 Id. 
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sexual harassment is perpetuated in private intimate settings by someone the victim knows was 

largely ignored for many years.
5
 Consequently, most victims and perpetuators of sexual assault 

and domestic violence have not necessarily known that their situations classify as such. As a 

result, most victims of sexual violence reluctantly come forward to security authorities if at all.
6
 

To address these weaknesses, recent legislation and regulations which strengthen and broaden 

the two acts have since been passed. The most significant of these reforms are the 2013 

reauthorization of the Violence Against Women Act (VAWA), the Campus Sexual Violence 

Elimination (SaVE) Act, and the Office of Civil Rights’ 2011 “Dear Colleague” letter.
7
 
8
 They 

extend federal protections to gays, lesbians, transgender individuals, Native Americans and 

immigrants, require that each university include rates of domestic violence and harassment such 

as stalking in their annual security reports, and establish the so-called “preponderance of the 

evidence standard” for all reported sexual harassment.
9
 Due to the mostly private nature of 

sexual violence and the widespread cultural assumption that rape in a woman’s home is usually 

her own fault, sexual violence such as stalking or acquaintance rape were not initially considered 

by policymakers to be the responsibility of public institutions.
10

 The rationale for the reforms 

embodied by VAWA, the SaVE Act, and the “Dear Colleague” letter is that by broadening the 

                                                           
5
 Smith, supra note 2. 

6
 Kimberly Hefling, Justice Department: Majority of Campus Sexual Assault Goes Unreported to Police, PBS (Dec. 

11, 2014), http://www.pbs.org/newshour/rundown/four-five-acts-campus-sexual-assault-go-unreported-police/. 
7
 Letter from Russlynn Ali, Assistant Secretary, Office for Civil Rights, U.S. Department of Education, to 

colleagues (Apr. 4, 2011) (on file with the U.S. Department of Education website at 

http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf). 
8
 Joseph Cohn, Former OCR Attorney: ‘Dear Colleague’ Letter’s Preponderance Mandate ‘Unlawful,’ 

FOUNDATION OF INDIVIDUAL RIGHTS IN EDUCATION (Sep. 12, 2012), https://www.thefire.org/former-ocr-attorney-

dear-colleague-letters-preponderance-mandate-unlawful/.  
9
 Ali, supra note 3, at 10. 

10
 ALYSON MANDA COLE, THE CULT OF TRUE VICTIMHOOD: FROM THE WAR ON WELFARE TO THE WAR ON TERROR 

120 (2007).  
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types of sexual violence colleges must report while lowering the burden of proof for alleged 

assaults, more victims will come forward and more assailants will be punished.
11

 

But eradicating social issues as complex as sexual and racial assaults requires much more 

than simply passing legislation. A high level of cooperation between federal actors and local 

administrators in policy development must be in place for legislative efforts to have teeth in the 

long term. However, heightened public interest in campus sexual assault and hate crimes, in 

addition to highly visible educational campaigns such as “It’s on Us” and the “White House Task 

Force to Protect Students from Sexual Assault,” have made evidence of noncooperation between 

college and federal offices ubiquitous in the national media. The most glaring example is the lack 

of concurrence between federal and local actors in implementing the preponderance of the 

evidence standard. To comply with that “Dear Colleague” mandate, colleges and universities 

investigate all claims of sexual assault under the presumption that the accused undoubtedly 

committed some form of sexual assault. Since the mandate was introduced, rebellion and 

retaliation by school officials and students have brought to light a potentially detrimental flaw in 

its method of execution.
12

 To understand this, however, means knowing the processes, 

procedures, and structure of bureaucratic authority behind the federal government’s efforts to 

eradicate sexual/racial assaults at colleges and universities.  As the federal agency responsible for 

enforcing Title IX, the Department of Education (DOE) is “under the control of the executive 

branch as a cabinet-level department, tasked with, among other things, enforcing federal laws 

regarding privacy and discrimination in education.”
13

 The OCR, or Office of Civil Rights, is the 

specific branch through which the DOE enforces the rules and regulations regarding 

                                                           
11

 Cohn, supra note 4.  
12

 Id. 
13

 Ari Cohn, Did the Office for Civil Rights' April 4 'Dear Colleague' Letter Violate the Law?, FOUNDATION FOR 

INDIVIDUAL RIGHTS IN EDUCATION (Sept. 12, 2011), https://www.thefire.org/did-the-office-for-civil-rights-april-4-

dear-colleague-letter-violate-the-law/. 
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discrimination in education. Authors Joseph and Ari Cohn point out that “[as] an administrative 

agency of the federal government, [the OCR is] constrained by the Administrative Procedure Act 

(APA) [which says that] if a proposed agency rule would impose new obligations on the public, 

the APA requires the agency to subject those proposed rules to notice and comment before they 

may be adopted.”
14

 This “requires [the OCR] to notify the public of proposed rulemaking and 

allow them to participate by submitting comments and concerns within a specified period of 

time.”
15

 After considering public comments, “the agency [is supposed to publish] the final rule… 

in which it must…explain how the agency resolved any significant problems raised by the 

comments.”
16

 To comply with the APA, the OCR would simply have to create a publically 

available press release stating its intentions of implementing the legislation. Via mail or online 

comments, citizens would need to be able to submit feedback. The “Dear Colleague” letter 

completely failed to do anything close to this.
17

 Likely as a result of major administrative 

oversight, the “OCR sent out its [‘Dear Colleague’] letter without any notice, comment period, or 

publication. It was an internally developed document that had no input from anyone [outside of 

the]…OCR.”
18

 The authors further explain how this bureaucratic incoherence has negative 

implications for the implementation of Title IX, saying “When an agency imposes new 

obligations upon the public without subjecting it to public notice and comment, the new rules 

aren’t legally binding or lawfully enforceable.”
19

 When addressing social issues that are as 

sensitive and complex as sexual assaults and hate crimes, legislation such as the “Dear 

                                                           
14

 Joseph Cohn, UMass Amherst Tells Court That 'Dear Colleague' Letter Is Not Binding Law, FOUNDATION OF 

INDIVIDUAL RIGHTS IN EDUCATION (Dec. 4, 2014), https://www.thefire.org/umass-amherst-tells-court-dear-

colleague-letter-binding-law/.  
15

 Id. 
16

 Id. 
17

 Ryan Ellis, Mandating Injustice: The Preponderance of the Evidence Mandate Creates a New Threat to Due 

Process on Campus, 32 REV. LITIG. 65 (2013). 
18

 Cohn, supra note 4. 
19

 Cohn, supra note 10. 

https://www.thefire.org/umass-amherst-tells-court-dear-colleague-letter-binding-law/
https://www.thefire.org/umass-amherst-tells-court-dear-colleague-letter-binding-law/
https://www.thefire.org/umass-amherst-tells-court-dear-colleague-letter-binding-law/
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Colleague” mandate cannot afford to engender these kinds of confusions, contradictions, and 

loopholes. Such policy weaknesses only lessen the culpability of local administrators who bypass 

such federal mandates. 

There is also a legal argument, rapidly growing in popularity among some of the nation’s 

most renowned attorneys, that the enforcement of the preponderance of the evidence provision is 

making the legality of the “Dear Colleague” letter even more precarious.
20

 Because the standard 

presumes the culpability of the accused, a significant number of schools are automatically 

suspending the accused before any formal hearing.
21

 One particular Supreme Court case, Goss v. 

Lopez, helps shed light on why this is a significant problem. In Goss v. Lopez, the Supreme Court 

ruled that a school suspension without any hearing violates the due process clause of the 4
th

 

Amendment. The court additionally established one’s degree in higher education as a property 

right protected from unfair discrimination by the Fifth and Fourteenth Constitutional 

Amendments. While the construction of this property right mostly confers restrictions on 

administrative discretion within public universities, the court also established that students are 

entitled to “notice and a hearing prior to expulsion for misconduct” at “tax-supported (emphasis 

added) colleges and universities” as well.
22

 As a result, the ruling in Goss v. Lopez can limit 

administrative discretion in the adjudication of sexual assault at both public and private 

institutions of higher education. But many universities subject to this court ruling aren’t 

guaranteeing their students hearings and, at other schools, hearings are not an option at all. For 

                                                           
20

 Ariel Kaminer, New Factor in Campus Sexual Assault Cases: Counsel for the Accused, N.Y. TIMES, Nov. 19, 

2014. 
21

 See Teresa Watanabe, More College Men Are Fighting Back against Sexual Misconduct Cases, L.A. TIMES (June 

7, 2014), http://www.latimes.com/local/la-me-sexual-assault-legal-20140608-story.html#page=1. 
22

 Ellis, supra note 13. 
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instance, Harvard University, which annually receives millions of dollars in federal Pell grants
23

, 

“holds investigations but not hearings”
24

 for its students accused of sexual violence. This policy 

resulted from Harvard “rewriting [its sexual assault policy] guidelines after [the] White House 

Task Force [to Prevent Students from Sexual Assault] urged them to do more” in convicting 

accused students under the preponderance of the evidence standard.  

Colgate University, which also receives support in the form of federal grants and loans, is 

yet another example of colleges around the country that are in dubious legal waters as they 

enforce the preponderance of the evidence standard. A former male student of Colgate is suing 

the school for being expelled after allegations that he sexually assaulted a female student there. 

His claim is that he was presumed to have committed sexual assault and, as a result, was wrongly 

suspended and falsely imprisoned without a hearing due to Colgate‘s enforcement of the 

preponderance standard. The student was not aware of this at the time, but “Before questioning 

the student, Colgate had already prepared a letter of interim suspension.” Immediately after the 

interrogation, the student was told that he had been suspended and could participate in “any 

hearing via Skype or telephone.” After this, he was put in solitary confinement in a dorm 

basement without Wi-Fi or cellular service to contact anyone for two days. When the student 

finally asked to be released, he was told that he could, but only on the condition that he 

immediately return to Bangladesh, his homeland. This is an extreme case, but is certainly not 

unique. New Republic writer Judith Shulevitz alone reports of 20 other lawsuits which have been 

                                                           
23

 Terence P. Jeffrey, Harvard Got $5.6M in Federal Student Loans and Grants--Despite Its $31.7B Tax-Exempt 

Endowment, CNS NEWS (Apr. 30, 2012), http://cnsnews.com/news/article/harvard-got-56m-federal-student-loans-

and-grants-despite-its-317b-tax-exempt-endowment. 
24

 Judith Shulevitz, Accused College Rapists Have Rights, Too, NEW REPUBLIC (Oct. 11, 2014), 

http://www.newrepublic.com/article/119778/college-sexual-assault-rules-trample-rights-accused-campus-rapists. 
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brought by male students, all of whom claim their basic constitutional rights were denied to them 

by their former colleges’ attempts to comply with the preponderance standard.
25

 

These kinds of lawsuits are exactly what universities are seeking to avoid due to the 

heavy fines, bad press and stigma of administrative incompetency that they evoke. But other than 

lawyers looking to win cases, administrators within academia are making another argument 

against how the preponderance standard is being implemented. In 2014, a collective of faculty at 

Harvard University published a letter decrying the preponderance standard for its inherently 

unfair nature and undue usurping of local autonomy in handling such matters as sexual assault.
26

 

More importantly, the Harvard faculty derided the investigative standard as a method of 

adjudication that absolutely precludes an equitable examination of sexual assault free of bias or 

prejudice.
27

 Because the preponderance of the evidence standard was premised on legislation 

which might seriously conflict with other provisions of Title IX, the APA, and extant Supreme 

Court rulings, resistance to the mandate by local administrators exacerbates the issue of 

implementing Title IX and Clery. In other words, the dubious legal nature of the preponderance 

standard might be incentivizing noncooperation by politically savvy administrators interested in 

maintaining an image of consistency, competence, and credibility further down the road. 

The negative implications of the preponderance standard go deeper yet, and are only 

comprehensible in light of another flaw within the Title IX and Clery mandates: A lack of 

concomitant funding alongside the imposed federal regulations. In a study by Laura McNeal, 

campus security authorities throughout the nation were interviewed about institutional 

impediments hindering their ability to investigate claims of sexual assault. Overwhelmingly, the 

                                                           
25

 Id.  
26

 Elizabeth Bartholet et al., Rethink Harvard’s Sexual Harassment Policy, BOSTON GLOBE (Oct. 15, 2014), 

http://www.bostonglobe.com/opinion/2014/10/14/rethink-harvard-sexual-harassment-

policy/HFDDiZN7nU2UwuUuWMnqbM/story.html. 
27

 Id. 
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security officials agreed that the greatest “hindrance to Clery Act compliance efforts” was the 

absence of “institutional support” exacerbated by “the lack of funding.”
28

 The purpose of the 

preponderance standard is to encourage more students to come forward with the knowledge that 

their case will be adjudicated under the presumption that their testimonies are truthful. On its 

face, this is a noble goal. Indeed, according to a study on college sexual violence, the vast 

majority of sexual assaults on college campuses go unreported because the victims believed “that 

the police would not believe the incident was serious enough and/or would not want to be 

bothered with the incident.”
29

 Lowering the burden of proof, in theory, encourages more victims 

to come forward to security officials after their assault. But the consequences of lowering the 

standard of reported evidence without the allocation of funds for universities to educate more 

students and security administrators on addressing sexual assault, in addition to the increased 

caseload, may be too severe. According to McNeal’s study and others, approximately 25 percent 

of college women will be raped or sexually assaulted by the time they graduate college.
30

 At an 

institution as large as the University of Texas at Austin, this can add up to over 1,650 reported 

cases of sexual assault each year, a number the university cannot handle given its limited staff of 

exactly six administrators who are responsible for handling sexual assault reports between the 

Office of the Dean of students and Office of Institutional Equity (UT Austin, Institutional 

Reporting, Research, and Information Systems). The discrepancy between federal policy and the 

local funding which would enable administrators to eradicate sexual assault cannot be ignored. A 

bureaucratic oversight such as this reflects law not designed with the realities of local limitations 

                                                           
28

 Laura R. McNeal, Clery Act: Road to Compliance, 19.3-4 JOURNAL OF PERSONNEL EVALUATION IN EDUCATION, 

105-113 (2007). 
29

 Bonnie S. Fisher, Francis T. Cullen, & Michael G. Turner, The Sexual Victimization of College Women, U.S. 

DEPARTMENT OF JUSTICE (Dec. 2000), http://files.eric.ed.gov/fulltext/ED449712.pdf. 
30

 Koss, supra note 1. 
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in mind. When such circumstances persist, not only do local administrators struggle to comply 

with the law, but the underlying targeted issue persists. 

In light of increasing college sexual assault rates, one would be hard pressed to presume 

that the above conclusions are merely theoretical speculation.
31

 The disparate institutional 

positions between the federal government and local colleges are having real consequences for the 

handling of sexual violence at universities. In a study of security administrators’ perception of 

the seriousness of sexual assault, researcher Colleen Ward “found that 24% of police officers, 

11% of lawyers, 6% of doctors, and 3% of rape counselors thought that sexually experienced 

women are not really damaged by rape.”
32

 This is the direct result of the ambiguous federal 

guidelines which are also leaving local administrators less culpable in their attempts to bring 

justice to sexual assault on college campuses. At times, sexual assault adjudications on college 

campuses have come to resemble kangaroo courts, leaving both sides of sexual assault 

allegations bereft of balanced and impartial investigations and hearings. In particular, how 

Florida State University (FSU) has handled its sexual assault scandals as early as 2007 highlights 

the urgent need for American colleges to investigate better ways to implement the Clery and 

Title IX Acts. In 2009, the DOE launched an investigation into FSU's responses to sexual assault 

claims on campus. Their review revealed that the school had failed to even publish an Annual 

Crime Report for the 2007 calendar year; it had also failed to differentiate between forced and 

non-forced sexual crimes in its police reports (the distinction between forced and non-forced 

sexual crimes is meant to aggregate the degree of violence in campus crime culture).
33

 The DOE 

                                                           
31

 See Nick Anderson, Tally of Federal Probes of Colleges on Sexual Violence Grows 50 Percent since May, 

WASHINGTON POST, Oct. 19, 2014. 
32

 Rosemary Iconis, Rape Myth Acceptance in College Students: A Literature Review, 1.2 CONTEMPORARY ISSUES IN 

EDUCATION RESEARCH 47-52 (2011).  
33

 Chris Miller and David L. Perry, Clery Act Reports, U.S. DEPARTMENT OF EDUCATION (2010), 

https://studentaid.ed.gov/about/data-center/school/clery-act#floridasu. 
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also found that the university had completely failed to outline which areas of real estate it was 

responsible for monitoring. The FSU police department blamed “the cumbersome process of an 

inflexible records management system” for its statistical errors, but formally addressed each 

DOE finding while promising that they would properly handle all future crime reports in 

compliance with the Clery Act. In its last correspondence with FSU, the DOE formally 

recognized that FSU had complied with the department’s mandates “in [their] entirety…and the 

appropriate corrective actions [had] been taken to prevent all future occurrences of [the DOE’s] 

findings.”
34

  

Six years later, FSU still finds itself entangled in a series of controversies in which the 

police have neglected instances of domestic violence, burglary, and theft involving university 

football players. A glaring example of this neglect can be found in the case of FSU's star 

quarterback Jameis Winston. The school decided not to pursue an investigation after he had been 

accused of sexually assaulting a woman there. FSU’s athletic department ultimately made the 

decision that the allegation facing Winston did not warrant a university investigation. Per 

protocol, university officials outside the athletic department—namely the police department—

handle such matters, but, characteristic of FSU’s handling of such cases, protocol was ignored: 

“although Florida State was legally obligated to conduct a ‘prompt, thorough and impartial’ 

disciplinary inquiry, the university chose not to, as the team marched to the national 

championship.”
35

  The reporters also pointed out that “only after the end of Florida State’s 

national championship season did the university, having begun a disciplinary inquiry, attempt 

without success to interview Mr. Winston.” Violating the Clery and Title IX requirements that 

the university conduct a prompt, fair, and equitable investigation, it would be “seven more 

                                                           
34

 Id. 
35

 Mike Mcintire and Walt Bogdanich, At Florida State, Football Clouds Justice, N.Y. TIMES, Oct. 11, 2014.  
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months before the school interviewed his accuser, who had long since dropped out.”
36

 As the 

usual account of the accused goes, “Mr. Winston has acknowledged having sex with his accuser 

but said it was consensual.”
37

 FSU’s story is a quintessential case of a university that purports to 

handle sexual violence cases in compliance with the Clery Act and Title IX, but whose actions 

directly undermine those symbolic commitments. However, FSU is only one of many guilty 

institutions. Frighteningly, similar accounts of institutional failures to respond to allegations of 

violence are readily available. An anonymous student wrote an expose to the Harvard Crimson in 

2014, detailing the university’s failure to comply with the 2011 “Dear Colleague” mandate that 

requires schools to fulfill a complainant’s request to have the accused removed from their 

residence hall after a sexual assault allegation.
38

 At Hobart and William Smith Colleges, another 

student is battling her school because of an investigative panel’s mishandling of her case. The 

complainant argues that the panel attempted to undermine her testimony. She says that the panel 

confusingly and arbitrarily asked for details of non-linear events that “jumped around in time,” 

“interrupted her answers, misrepresented witness statements”—“incorrectly quot[ing]” one of 

them, and refused to take into consideration either “the medical records showing blunt force 

trauma” or that the accused changed the account of their involvement from not having been 

present in the room when the sexual assault happened, to having only had sex with the victim for 

“a few seconds.”
39

 After the panel quickly cleared all of the complainant’s accusers in the 

proceeding hearing, she was referred by the panel to a page of the sexual-misconduct policy 

which would supposedly give her instructions on how to appeal the decision. However, the page 

                                                           
36

 Id. 
37

 Id. 
38

 Anonymous, Dear Harvard: You Win, THE HARVARD CRIMSON (Mar. 31, 2014), 

http://www.thecrimson.com/article/2014/3/31/Harvard-sexual-assault/?page=2. 
39

 Walt Bogdanich, Reporting Rape, and Wishing She Hadn’t, N.Y. TIMES, July 12, 2014. 
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she was referred to only had information on false allegations.
40

 In clear defiance of the 

preponderance of the evidence standard, the panel charged with adjudicating the complainant’s 

case flippantly ignored the mandates of the Title IX Act by not granting both sides of the sexual 

assault allegations a fair and balanced adjudication. Hobart and William College is currently one 

of 75 schools under review by the DOE for violating various parts of the Title IX and Clery Acts. 

In particular, the schools are under review for how complaints they received from individuals 

were investigated and adjudicated.
41

 But because of the legally dubious nature of the mandates 

these schools are being investigated under, it is unclear how, if at all, these institutions will be 

found culpable for not complying.  

Underneath institutions’ battle to eliminate campus hate crimes and sexual assault is a 

deeper misunderstanding about the nature of sexual assaults themselves. Though the SaVE Act 

addressed initial policy blindness to the domestic nature of most sexual assaults and helped 

significantly increase the number of reported sexual assaults,
42

 an overwhelming majority of 

sexual assaults are still not reported to campus security officials. A team led by Professor Joseph 

Gardella conducted a study on the discrepancies between self-reported victimization surveys and 

official crime statistics as reported by institutions complying with the Clery Act. They found that 

“the overall rates of self-reported crime victimization drastically exceeded publicly available 

data reported in compliance with the Clery Act.”
43

 Underreporting was a characteristic of all the 

crimes that were measured in the study, however, it should be noted that the greatest discrepancy 

between official crime statistics and self-reported crimes was in forced sex offenses. These 

                                                           
40

 Id. 
41

 See Anderson, supra note 27. 
42

 Matt Rocheleau, Reports of Sexual Assaults on Area College Campuses Rise Sharply, BOSTON GLOBE, Oct. 6, 

2014. 
43

 Joseph H. Gardella, et al., Beyond Clery Act Statistics: A Closer Look at College Victimization Based on Self-

Report Data, JOURNAL OF INTERPERSONAL VIOLENCE (June 12, 2014), 

http://jiv.sagepub.com/content/early/2014/06/11/0886260514535257.abstract. 



19 

 

drastic discrepancies reveal a crucial disconnect between school efforts and student behavior. 

Despite the availability of resources to report and address sexual assaults, the vast majority of 

students are not using them. 

However, in order to even use a resource, one has to first know that it exists. Convincing 

evidence demonstrates that the vast majority of students are unaware of the institutional 

resources available for them to combat sexual and racial assault. In a study by researcher 

Rebecca M. Hayes-Smith on students’ awareness of sexual assault-related resources at one 

college, she found that 93% of the respondents could not say “I agree” to the statement “I know 

where to go to receive help if I or someone I know were sexually assaulted at [the university].”
44

  

But within this issue, may lay another. Students may be able to mitigate not knowing where to 

find reporting mechanism for sexual violence by googling the answer or simply asking a 

professor or counselor where to find the information, but even that can only proceed when the 

student knows that they have witnessed or experienced sexual assault. In other words, students 

aren’t fully aware of what actually constitutes sexual violence. Researchers Carol Bohmer and 

Andrea Parrot conducted studies on whether or not university students classified certain actions 

as rape, whether or not those actions actually did constitute rape. They found that as much as 

15% of the respondents agreed that they would commit acts that qualify as rape while 

simultaneously disagreeing with the statement that those acts actually did constitute rape.
45

 In a 

separate national study, researcher D.R. Holcomb found that 1 in 4 college participants said they 

agreed when asked “statements such as ‘rape was often provoked by the victim’; ‘any woman 
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could prevent rape if she really wanted to’; and ‘women frequently cried rape falsely.’”
46

 In 

another study by researchers Charlene Muehlenhard & Melaney Linton on college students’ rape 

perception, it was “found that 79% of the college males in her study replied that raping a woman 

is justifiable if the woman was perceived as being a tease or ‘loose.’”
47

 

The consequence of the confusion and discrepancies between federal law and local 

administration is that, because of the lack of a unified and coordinated educational agenda, 

students are generally unaware of what sexual assault is or the resources available to them to 

combat it. Federal mandates are not consistently being implemented by local administrators and, 

as a result, aggregate student behavior is not changing.
48

 This may not be considered the fault of 

the legislation itself, but the stated goals of both laws are to “provide individual citizens effective 

protection against those practices [of sexual assault and discrimination]”
49

 and to “provide 

information so prospective students and employees can make informed (emphasis added) 

decisions when choosing a university.”
50

 Neither is possible as long as the structure of the laws 

and the methods which they employ overlook the complex realities of sexual violence and the 

factors which encourage it. Professors Ann Schaeffer and Eileen Nelson surveyed college 

students to determine factors which shape awareness and perceptions on rape violence. They 

found that initiatives by universities to promote gender equity, such as gender-desegregated 

housing, significantly affected the attitudes of men who attended those universities as opposed to 

those who attend universities without such policies in place. For instance, Schaeffer and Nelson 

                                                           
46

 Shelly Schaefer Hinck & Richard W. Thomas, Rape Myth Acceptance in College Students: How Far Have We 

Come?, 40.9-10 SEX ROLES 815-832 (1999). 
47

 Id. 
48

 Dennis E. Gregory and Steven M. Janosik, Clery Act: How Effective Is It-Perceptions from the Field-The Current 

State of the Research and Recommendations for Improvement, 32 STETSON L. REV. 7 (2002). 
49

 Title IX Legal Manual, U.S. DEPARTMENT OF JUSTICE (Mar. 27, 2015), 

http://www.justice.gov/crt/about/cor/coord/ixlegal.php. 
50

 Fisher, supra note 25. 



21 

 

found that “males who lived in co-ed dormitories were significantly less accepting of rape myths 

than residents of single-sex housing or fraternities.”
51

 In their separate study on factors which 

shape sexual assault awareness, professors Shelley Hinck and Richard Thomas found that in the 

aggregate, “college students who have attended a rape awareness seminar will hold a 

significantly higher degree of rape ‘intolerant’ attitudes” than their counterparts who did not 

participate in such programs.
52

 These types of findings might bend towards the obvious, but as 

discussed before, the lack of a coordinated agenda between federal and local actors, and 

insufficient funding for local administrators to effectively educate students and faculty on sexual 

assault prevention, are leaving many students unaware and unequipped to combat sexual 

violence.  

Ultimately, these findings suggest the need for three major improvements for how Title 

IX and Clery are implemented:  Coordination between federal and local actors in the policy 

development stages, sufficient funding for the basic training of students and Campus Security 

Administrators on how to report sexual violence, and third-party, direct, and hands-on 

educational programs such as the Society for Cultural Unity which more effectively reach 

students, in the aggregate, than the standard Title IX and Clery procedures. The Society for 

Cultural Unity, a student-led effort to combat sexual and racial assaults by increasing student 

awareness at the University of Texas at Austin, began a campaign in spring 2015 for local 

administrators to adopt a low-cost program that would significantly increase student awareness 

of Title IX and Clery mechanisms for reporting sexual and racial assaults. The program 

mandates the distribution of materials to each University of Texas at Austin student which 

include the federal, state, and school definitions of sexual assault and consent, along with all of 
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the contact information for the Title IX Coordinator, the Office of Institutional Equity, and the 

University of Texas Police Department to be used in the event of a sexual or racial assault.
53

 

Efforts such as this are only the beginning but prove that where there is a will, there is a way, 

especially when it comes to solving the issues of student sexual and racial violence. Most 

importantly, they show that if students can work together to untangle and clear the confusion of 

college sexual assault policies, then federal and local administrators can as well. 
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The New Genocide 

By Haley Galloway 

 

In 1944 during the Holocaust, Raphael Lemkin coined the term genocide, which he 

defined as:  

“any of the following acts committed with intent to destroy, in whole or in part, a 

national, ethnic, racial or religious group, as such: killing of members of [a] group; 

causing serious bodily or mental harm to members of the group; deliberately inflicting on 

the group conditions of life calculated to bring about its physical destruction in whole or 

in part; imposing measures intended to prevent births within the group; [or] forcibly 

transferring children of the group to another group.”
54

  

With the term, Lemkin aimed to specifically punish perpetrators of genocide and provide justice 

for their victims. Before the existence of the term, there was no internationally recognized 

punishment for any type of mass atrocity. The Armenian genocide exposed this lack of an 

applicable term, leading to the creation of the word. Although a great accomplishment at the 

time, the term fails to accurately represent all mass atrocities since the Holocaust. Lemkin and 

the 1948 Convention on the Prevention and Punishment of the Crime of Genocide (CPPCG) 

failed to identify certain demographics that have since been the targets of mass murder, such as 

political groups and women. This article will examine a few possible explanations as to why 

Lemkin did not explicitly identify these particular groups in his definition, such as politically 

motivated exclusions by members of the United Nations. This article will also argue that 

Lemkin’s definition overemphasizes the importance of the intentions of certain genocidaires 
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(“[persons] who [are] guilty of genocide”).
55

 By way of a short case study of the Darfur 

genocide, I will examine why the international community has largely avoided intervening in 

genocide, and how this problem may be solved by a newly reformed CPPCG definition of 

genocidal acts. 

         Raphael Lemkin was born into a Jewish farming family in Bialystok, Poland in 1900.
56

 

Lemkin grew up under the rule of Tsar Nicholas II of Russia, who severely restricted Polish, and 

especially Jewish, freedoms. One of Lemkin’s earliest memories was the shame he felt in seeing 

his father bribe a police officer to secure his family’s immunity from anti-Semitic laws.
57

 From 

his earliest childhood memories, Lemkin knew he was a second-class citizen of the world. 

In 1915, the Ottoman Empire gathered and killed as many as two million members of the 

Armenian Christian minority.
58

 While he was attending law school, Lemkin asked about 

Armenia and his professor responded that it was an internal matter and there were no 

international laws that dealt with such crimes. In 1933, Lemkin attended a League of Nations 

conference in Madrid and proposed two new international criminal offenses to the legal council: 

“barbarism,” or the attacking of a group because of their religion or ethnicity, and “vandalism,” 

attacks on cultural monuments. His proposals were rejected.
59

 

In 1943, while at Duke University, Lemkin wrote Axis Rule in Occupied Europe, in 

which he coined the term genocide. Significantly, the book was published two years before the 

horrors of Nazi concentration camps would be revealed to the world, providing a name for the 

soon to be discovered atrocities. By 1945, forty-nine members of Lemkin’s family had died in 
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Poland at the hands of Hitler’s regime.
60

 Lemkin went to Nuremberg and convinced the chief 

allied prosecutor to include genocide in the indictment of the Nazi Party defendants. However, 

they were primarily convicted of war crimes, defined as “serious violations of the laws and 

customs applicable in international armed conflict.”
61

 This definition is concerned with laws of 

war and not the rights of groups, with which the CPPCG is concerned. 

Lemkin then brought a proposal to the United Nations in 1948 to create a resolution 

naming and punishing genocide as an international crime.
62

 He felt that treating genocide as an 

internal issue was wrong because genocide “is committed by the state or by powerful groups 

which have the backing of the state” and a genocidal government would not punish itself for its 

own actions.
63

 He also noted that in the wake of genocide, “mass persecution [forces] mass 

flight” to neighboring countries, resulting in a situation that affects the entire international 

community.
64

 Previous pieces of legislation, such as those produced by the Eighth International 

Conference of American States and the Charter of the United Nations Organization, two 

organizations with international clout, set a precedent for this resolution by calling for the 

protection of human rights internationally.
65

 On December 9, 1948, the United Nations adopted 

the Convention on the Prevention and Punishment of the Crime of Genocide (CPPCG). The 

CPPCG was one of the first documents following the UN charter to utilize human rights 

language. 
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In an article written for American Scholar, Lemkin argued that the United Nations 

Security Council should hold genocidal states accountable for their actions.
66

 Similarly, the 

CPPCG states that genocidaires should be tried either by a “competent tribunal of the State in the 

territory of which the act was committed” or by an “international penal tribunal.”
67

 However, 

only certain perpetrators of the Rwandan and Srebrenica genocides were tried for breaching the 

CPPCG, with different processes to prosecution. Lemkin would have argued for the CPPCG to 

be applicable to any and all cases of genocide that have occurred since 1948. However, that has 

not been the case. The remainder of this article will focus on the failings of the current definition 

of genocide under the CPPCG and propose solutions with consideration of genocides committed 

since 1948. 

There are only four groups explicitly protected by the CPPCG: national, ethnic, religious, 

and racial. One notable group excluded at the time of the convention’s writing was the political 

group.
68

 In order for Lemkin to secure the signatures of the Soviet republic, he needed to “delete 

reference[s] to political groups.”
69

 At the time the Stalin administration was instituting the now 

infamous Gulag system, as well as forcefully resettling up to 390,000 Soviet citizens and 

executing criminal and political prisoners. Roughly three and a half million people were victims 

of the Stalin administration between the 1930s and 1950s.
70

 Had the international community 

known about the Gulag system, Stalin could have been the first head of state tried for a breach of 

the CPPCG for his targeting of political groups. The Soviet bloc protected its interests by 

demanding that political groups not be included in the convention and continued their secret 

Gulag system officially until January 1960 without any international intervention or even 
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awareness. This exclusion has had a lasting effect on how the international community views and 

addresses the targeting of political dissidents by ruling regimes, such as the international 

community’s actions in regards to Assad’s regime during the Syrian revolution. The United 

States worried that genocide could also include civil rights abuses against African Americans, 

and indeed the first accusation of genocide submitted following the ratification of the CPPCG 

came from the Civil Rights Congress led by W.E.B. Du Bois. The Civil Rights Congress’ 237 

page “We Charge Genocide” petition stated that “the Government of the United States of 

America…[is] guilty of genocide” and provided evidence to support their claim.
71

 However, 

segregation was never investigated as a breach of the convention, and the United Nations 

rejected the petition.
72

 

Lemkin’s definition also neglects females, or more specifically, the mass killing of 

women and girls. Female infanticide, or the killing of newborn girls and sex-selective abortions, 

has been described as “almost universal” and has occurred as early as the hunter-gatherer era.
73

 

Even today, female infanticide is common in China where laws have mandated that families 

have only one child.
74

 Yet, sex-specific groups are not protected by the CPPCG. This writer 

believes that the creators of the CPPCG did not find female infanticide, as well as other forms of 

femicide, such as honor killings and sexual violence, to be pressing issues in need of remedy, 

and therefore, gender was not included in the convention as a protected group. 
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One final note regarding the groups that were originally protected by the CPPCG: 

Lemkin’s experiences growing up in a Jewish family under Tsar Nicholas II’s rule influenced his 

definition of the word genocide. Following the Holocaust, the Jewish community was viewed as 

a racial, ethnic, religious, and even national group. All four types were included in the CPPCG to 

prevent atrocities, specifically with a view to protect the community to which Lemkin belonged. 

Lemkin also mentioned in his American Scholar article that the cultures of these groups must be 

protected.
75

 I suggest that Lemkin and the writers of the CPPCG felt groups that they did not 

perceive to have a cohesive culture, such as females and political groups, did not require 

protection. Additionally, given Lemkin’s background and the timing of his definition following 

the Armenian genocide, it makes sense for his definition to include ethnic and religious groups. 

Another, arguably larger, failing of the CPPCG is the language used to address the intent 

of genocide perpetrators. Although it should be noted that proponents of the convention do not 

view this language as a weakness but rather as a strength, I assert that the genocide definition 

within the CPPCG is too narrow and therefore excludes many mass atrocities. The language in 

the CPPCG is simple. Actor(s) must have the “intent to destroy, in whole or in part,” a targeted 

group.
76

 But how does the international community go about defining intent in this context? 

More importantly, how does one observe intent? For example, there is much debate regarding 

whether or not the European colonization of North America constituted a genocide of the Native 

Americans. However, colonization happened hundreds of years ago; it is difficult to find 

evidence of intent to destroy the Native American population to the extent of defining it as 

genocide by a state actor. Although U.N. intervention was not possible on behalf of the Native 

Americans, it should be a possibility in the future for those whom the U.N.’s current definition 
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does not explicitly acknowledge as victims of genocide. Even today, defendants can be charged 

with crimes against humanity or war crimes when intent of genocide cannot be found. Intent is 

often present nonetheless; it is just not acknowledged under the narrow definition of the CPPCG. 

As a case study for this argument, this article will observe the failings of the international 

community to effectively address the Darfur genocide in Sudan. 

In 2003, the Sudanese government contracted an Arab militia known as the Janjaweed to 

combat rebels in the western region of Sudan, known as Darfur. The Janjaweed soon began a 

mass slaughter and rape of three tribes within Darfur: the Fur, Masalit, and Zaghawa. In an 

article by Washington Post writer Emily Wax, rape victims of the Janjaweed shared how they 

were called “dog,” “black,” and “slave.”
77

 Sawela Suliman, who was raped by six Janjaweed 

militiamen, recalled being told, “Black girl, you are too dark. You are like a dog. We want to 

make a light baby.”
78

 Sawela’s experience was not an isolated one. One high-ranking 

international aid worker told Wax, “These rapes are built on tribal tensions and orchestrated to 

create a dynamic where the African tribal groups are destroyed.”
79

 These testimonies are 

indicative of mass persecution based on ethnicity, otherwise known as genocide. 

However, neither the United Nations nor the African Union acknowledged the militia’s 

acts as genocidal. In a November 2004 press release, the African Union, of which Sudan is a 

member, pointed to the large number of international aid workers allowed in Darfur as evidence 

that the Sudanese Regime could not be genocidal.
80

 However, the Union did not further explain 

why allowing aid workers in the country meant that Sudan was not committing genocide. They 
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also made absolutely no mention of the Janjaweed militia who were committing these genocidal 

acts. The Report of the International Commission of Inquiry on Darfur to the United Nations 

Secretary-General stated, “It would seem that those who planned and organized attacks on 

villages pursued the intent to drive the victims from their homes, primarily for purposes of 

counter-insurgency warfare.”
81

 The report also focused on the intentions of the government and 

the military, and not on those of the Janjaweed. Had the Secretary-General found evidence of 

intent to destroy certain ethnic groups, the International Criminal Court prosecutor would have 

used this report as evidence in his case against Sudanese President, Omar al-Bashir. 

Neither the African Union nor the United Nations addressed the Janjaweed’s intentions 

because both organizations had great impetus to not label the atrocity as genocide. They were 

both influenced by member states’ national interests, which overrode the United Nations’ stated 

purposes of protecting humanity. In the United Nations Security Council, China was opposed to 

intervening in Darfur. At the time, China was providing weapons to the federal government in 

exchange for Sudanese oil.
82

 Similarly, the Sudanese government took advantage of the African 

Union’s consensus rule in order to ensure the Union’s actions regarding the Darfur crisis played 

to their self-interest. This influence is demonstrated in the “Position and Response of the African 

Union on the Darfur Crisis as Being Genocide,” which stated: “to label the [Darfur] crisis 

something that it is not will only add fuel to an already volatile situation,” a situation which the 

Sudanese government took great measures to de-emphasize.
83
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Regardless of its other faults, the blame for the failure of the CPPCG ultimately lies with 

the member states that ratified it. The Convention’s preamble states: “being convinced that, in 

order to liberate mankind from such an odious scourge, international co-operation is required” to 

punish and prevent.
84

 However, even when the CPPCG was being written, U.N. member states 

put their respective national interests before the need to eliminate the “odious scourge” of 

genocide. As discussed earlier, the Soviet bloc called for the elimination of political groups from 

the Convention, keeping many Soviet officials from convictions of their own participation in 

genocidal crimes under Stalin’s regime. Similarly, the U.S.’s influence was enough to keep the 

U.N. from acknowledging the “We Charge Genocide” petition and possibly investigating U.S. 

leaders for breaching the genocide convention. 

The priorities of member states have not changed in the sixty-six years since the 

convention was ratified. China’s vested interests in Sudan led them to abstain from many of the 

votes on whether or not to take action while the Sudanese conflict was ongoing. France had 

previously supported the genocidal Rwandan administration with both military and monetary aid, 

leading them to vote against providing support for the genocide’s victims.
85

 Countries’ economic 

ties continue to interfere with conflict intervention, and the prevalence of international 

relationships interfering can only grow in response to the current trend of globalization. 

For all of their shortcomings, the creation of the CPPCG and Lemkin’s creation of the 

word genocide were actions ahead of their time and in true parallel with the United Nations’ 

calling “to reaffirm faith in fundamental human rights, in the dignity and worth of the human 

person, in the equal rights of men and women and of nations large and small.”
86

 However, the 

CPPCG has not initiated an increase of interventions into governmental human rights abuses. As 
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a result of past failings of the United Nations to find breaches of the Convention, the Canadian 

government created the International Commission on Intervention and State Sovereignty in 2000, 

which in turn created the Responsibility to Protect policy (R2P). U.N. Secretary Ban Ki-Moon 

later formed this policy into three pillars: 

1. “The State carries the primary responsibility for protecting populations from genocide, 

war crimes, crimes against humanity and ethnic cleansing, and their incitement; 

2. The international community has a responsibility to encourage and assist States in 

fulfilling this responsibility; 

3. The international community has a responsibility to use appropriate diplomatic, 

humanitarian and other means to protect populations from these crimes. If a State is 

manifestly failing to protect its populations, the international community must be 

prepared to take collective action to protect populations, in accordance with the Charter 

of the United Nations.”
87

 

This doctrine’s exact specifications for judicial intervention are arguably the most important 

features necessary to be included within a future convention. A new genocide convention is 

exactly what is needed after a century of non-intervention into genocidal events, as it is unlikely 

that the current interpretation of the CPPCG will change drastically enough to increase any type 

of international intervention. This author will not posit the exact language needed in a new 

CPPCG, but there must be a specific legal impetus for punishment, because, as evidenced by the 

lack of breaches of the current CPPCG, simply stating that the offenders should be “punished” is 

not enough to create intervention.
88

 It must be noted that punishment in the aftermath of 

genocide, not intervention to end it, was Lemkin’s original intent for creating the framework to 

                                                           
87

 Ban Ki-moon, Implementing the responsibility to protect, REPORT OF THE SECRETARY-GENERAL (Jan. 12, 2009), 

http://www.un.org/en/ga/search/view_doc.asp?symbol=A/63/677. 
88

 UN, supra note 54, at art. 4. 



33 

 

address the crime of genocide. This focus can be attributed to the fact that he created the term 

following the Armenian genocide, when it was too late for intervention. Similarly, the atrocities 

of the Holocaust were revealed shortly after Lemkin’s unveiling of the term genocide, when the 

only recourse was punishment of the Nazi apparatus. 

Raphael Lemkin created the term genocide to attain justice for the victims of the Ottoman 

atrocities. He then became an author of the “Convention on the Prevention and Punishment of 

the Crime of Genocide,” created by the United Nations in 1948.
89

 This convention included the 

protection of national, ethnic, religious, and racial groups, but failed to include such groups as 

females and political groups. The CPPCG also too narrowly defined the genocidal intent of 

perpetrators. This failure was evident in the United Nations’ and the African Union’s focus on 

the intent of the Sudanese government during the 2003 Darfur genocide, rather than the 

Janjaweed’s intent to commit state-sanctioned genocide by targeting specific tribes through rape 

and mass slaughter. The CPPCG’s application is also undermined by the valuation of national 

self-interests by member states of international governing bodies over the need to bring justice 

and punishment to genocidaires. The United Nations must create a new convention to ensure that 

all genocidal actors are brought to justice. Regardless of the language, a new CPPCG should 

truly honor Raphael Lemkin’s vision of justice in the wake of genocide. 
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Are We Violating the Human Rights of the Very Poor? 

By Raymond Mansour Pelecanos 

 

Human rights are claim-based rights centered on “correlative duties”
90

 to secure access to 

the objects they prescribe. Without a duty to respect and support these rights, the rights become 

ineffectual, especially on a global level. The alternative conception of human rights as liberty-

based in the Hohfeldian sense does not impose any positive or negative obligations on us to the 

right-holders and is therefore not suitable for assessing whether we are violating the human 

rights of the very poor. It is clear that these correlative duties (whether legal or moral in nature) 

are owed to the base unit of the global system: individuals. What is less clear is who owes these 

duties. Any purported suggestion that we, as the more affluent segment of the world, are 

violating the human rights of the very poor must first establish if we owe a normative duty 

towards the very poor to ameliorate their condition, why, and how we owe that duty to them. It is 

only then, with a breach of that duty, that one can claim that their rights are being violated. This 

breach can be both by action or inaction, as well as a direct or indirect consequence of human or 

institutional fault that continues to perpetuate their poverty. For the purposes of this essay, the 

question of the content of these human rights (the substantive rights owed to the very poor), is 

peripheral to the question of whether we are violating their human rights “per se”; their extreme 

poverty is itself indicative that their human rights are being compromised, as any substandard 

and below-subsistence level human existence by default amounts to a violation of an array of 

various norms generally recognized as human rights. By way of example, extreme poverty 

vitiates the right to life by compromising both physical and mental health and attacks the 
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fundamental dignity of the person (the mainstay of all rights) by surrendering individuals to 

inhumane and degrading conditions contrary to human conscience.
91

 Without there being 

however a prior correlative normative duty imposing an obligation owed by someone (a human 

or a collective group of humans) or something (such as an institution or a state), in this case ‘us’, 

to the world’s very poor, there cannot be a violation of those rights on our part. There is only a 

mere lapse of those rights or a violation by someone or something else. As Thomas Pogge, 

Director of the Global Justice programme at Yale confirms, “a human rights violation is a 

relational predicate, involving right holders as well as duty bearers.”
92

 Thus potential 

accountability for the violation of the human rights of the very poor is fundamentally a matter of 

whether we have normative duties (whether those be expressed in positive and negative terms) 

which give rise to obligations towards the very poor and whether we have breached those duties.  

The first part of the essay will promote that, save in certain limited scenarios where we 

are deliberately interfering with others’ interests and autonomy for our own gain, we are not 

violating the human rights of the very poor in our individual capacities as affluent people. This 

pre-empts Pogge’s liberal hypothesis on the issue, namely that we are violating the human rights 

of the global poor by supporting an international institutional order that “makes the very poor’s 

access to the objects of their basic needs avoidably insecure,”
93

 by contending, inter alia, that 

neither affluent people nor affluent states have any positive international distributive duty on 

normative grounds to restructure the global system and ensure the fair allocation of socio-

economic resources beyond the state we reside in.  Nor are we morally culpable as individuals 

for the effects of this global economic system, even though we do have a general ancillary duty 
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to refrain from direct actions that reduce individuals into such extreme poverty.  In the second 

part, I suggest that we have positive duties to aid those in extreme poverty in our aggregate 

capacity as affluent states, and a similarly negative duty to refrain from acts that actively 

impoverish human populations. Only by failing in these duties are we both violating and capable 

of violating the human rights of the very poor.  

Are we violating the human rights of the poor as affluent individuals?  

The current condition of the world’s population is characterized by socio-economic 

disparities both on an interpersonal level and between individuals within collective groups 

(between families, nations and states). This polarization is evident both domestically and 

internationally and has affected the human rights of those on the margins of the global economic 

system by reducing them to a condition of extreme poverty. This can be remedied with minimal 

cost to us as the more affluent people of the world either positively or negatively; our own 

financial and technical resources are capable of revamping dramatically the status of those below 

the extreme poverty line with little or no loss to our own livelihoods. Correspondingly, and in 

tandem with this observation, we are also capable of violating the human rights of others either 

positively (by action) or negatively (by not refraining from activities that compromise these 

human rights). This is the empirical basis and the source of the problem.  

One source of this problem can be attributed to the institutional configuration of the 

global economic system that sustains the conditions for affluent states to continue to accumulate 

wealth at the expense of those states in periphery. The constellation of various regional Common 

Markets and Customs Unions (such as the EU) acting as free-trade barriers, coupled with 

endemic unequal bargaining power differentials in the WTO and other associated forums, have 

created a global institutional structure that maintains an economic status quo inimical to the least 
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developed countries of that system. Pogge advances the notion that we have a negative duty to 

refrain from upholding this “shared institutional order that is shaped by the better-off and 

imposed on the worse-off” because “this institutional order is implicated in the reproduction of 

radical inequality in that there is a feasible institutional alternative under which such severe and 

extensive poverty would not persist.”
94

 It is an attractive proposition: it focuses on the 

institutional system as the main barrier preventing equal access to resources and equal 

opportunity for development needed for the condition of the very poor to be alleviated. By 

maintaining an institutional order that favours our affluence over the poor, we are violating the 

human rights of the latter by failing in our negative duty not to impose a purportedly unjust 

system on them and failing in our subsequent corollary duty to take positive measures to rectify 

that system. Yet, even accepting that the existence of a global institutional structure is 

contributing to the problem and is in fact fundamentally unjust, that same structure cannot hold 

more affluent people on an individual and collective level liable for placing the very poor in that 

very condition. There is an insufficient causal relationship between our affluence as individuals 

in the developed world and the impoverishment of the very poor in the margins of that world to 

hold us liable for a violation of their human rights. The global institutional structure is created 

both by autonomous transnational actors and states, with the latter ranging between liberal 

democratic to non-liberal political systems. Along that continuum, an individual within any 

given affluent state (whether that state be liberal or non-liberal) cannot be directly accountable 

for the action or inaction of that state. In the case of a liberal democratic polity, the government 

of the state represents and advances the interests and desires of the majority and not those of 

every individual within it. The decisions and policies thereby formulated do not necessarily 

reflect their own and so cannot generate a corresponding personal responsibility for the 
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consequences of those policies. As has been correctly pointed out, “the characteristic of liberal 

democracy is precisely that the individual is not required to accept whatever is collectively 

decided.”
95

 In the case of non-liberal states, the government may disregard, either partially or 

wholly, the interests and desires of the general population. In either case, a particular individual 

cannot be held responsible for the actions or inactions committed by their state if they do not 

have the opportunity to directly choose (and have that choice genuinely effectuated) whether 

those institutions perpetuating poverty should continue to exist or not. Nor is it valid to promote 

that we are collectively responsible for acts committed by our governments by implication, 

simply by virtue of our affiliation with the state as citizens, as this is largely a result of moral 

luck (being born in that particular nation-state) and a lack of feasible alternative. It would simply 

be unreasonable and impractical to expect a given individual to relocate to a poorer country in 

order to absolve him from the actions of his government. The case would be different if we as 

individuals personally advanced policies designed to deplete the resources of people outside the 

state in which we reside, in which case we would as individuals be clearly violating their human 

rights. As Pogge himself however concedes, “supranational rules largely emerge through 

intergovernmental negotiations from which the general public and even the majority of weaker 

governments are effectively excluded.”
96

 There is thus no direct causal link between the poverty 

caused by the global economic system and we as individuals ourselves. Therefore, personal 

liability cannot be attached to us as affluent individuals for the condition of the extremely poor 

by virtue of our participation in a global institutional order, even if that extreme poverty is a 

result of that global institutional order, which we are also part of and which we are also 

benefiting from.  
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However, there is a limited scenario where, as individuals, we are violating the human 

rights of the poor. If we are directly involved in our individual capacity in the impoverishment of 

human populations within the framework of a global institutional order, then we are violating the 

human rights of those in extreme poverty whether we are acting on our own as autonomous 

actors or acting collaboratively with others. Human rights are both interconnected and 

interdependent rights which act as universal standards of morality operating as part of a 

complementary network where the violation of one right can have negative impacts on all other 

rights. It is precisely due to the universal nature of human rights that we are capable of violating 

those of people we are not even directly associated with. This view of a direct transgression of 

human rights is the “interactional violation” of human rights that Pogge refers to and is evident 

in the activities of certain individuals within the global economic system.
97

 Heads of our 

governments, corporations and agents, purportedly but not directly representing us, that disrupt 

access to a proportionate share of economic resources needed to maintain, at the very least, an 

acceptable  standard of living, are breaching a normative duty to refrain from subversive actions. 

By actively exploiting economic resources with the effect of causing extreme poverty, they are 

directly violating the human rights of the very poor.  Nevertheless, even accepting that 

interactional violations of human rights are committed by some of us, one cannot accept the 

second limb of Pogge’s theory that “human rights violation includes not only [these] 

interactional violations (perpetrated directly by human agents) but also institutional violations 

(caused by human agents through the imposition of institutional arrangements).” As stated 

above, being collectively responsible for the acts of others in which we have taken no active part 

cannot make us morally responsible for their effects. As Pogge himself observes, it is a “small 
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global elite that is now steering the evolution of the supranational institutional architecture,”
98

 

not us, as individual persons. There is not, therefore, a sufficient causal relationship between us 

and the very poor needed for a violation of their human rights on our part to occur. If, however, 

we did take an active part, we would not be violating their human rights based on a breach of a 

negative duty not to harm them by imposing institutional arrangements that have detrimental 

effects on them. Instead, we would be violating their human rights precisely as interactional 

violators ourselves. A violation of their human rights occurs on an individual level only in so far 

as we are personally engaging in actions that cause that extreme poverty.  

If we are not violating the human rights of the very poor based on our participation in a 

shared global institutional order that contributes to the perpetuation of extreme poverty—but are 

harming them when we take direct individual courses of action that result in that poverty, then 

the question arises: are we also violating their human rights irrespective of whether we have 

caused or are responsible for their extreme poverty? In other words, do we as affluent human 

beings personally owe duties to the very poor and are we therefore strictly liable for their 

condition despite the fact that we ourselves have had no role or any responsibility in causing that 

extreme poverty to occur? Are we personally responsible for a beggar’s poverty if we refuse to 

give him our extra change? One can advance a normative argument in favour of an inter-personal 

moral duty, to help and protect each other in response to violations of our basic rights, generally 

owed by all of us to everyone else as part of a global community of people. This view is 

appropriate in the context of human rights considering their globally interdependent nature and 

the underlying assumption that they apply to all human beings equally. This cosmopolitan 

egalitarian view promotes a global ethical obligation that places inter-personal duties on us, as 
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more affluent individuals, to positively aid the very poor and prevent them from lapsing into 

extreme poverty from our own inactions. Peter Singer, Professor at Princeton, supports the 

notion that we each have this moral responsibility to each other irrespective of our associative 

affiliations (whether those be familial ties or national or ethnic ties) towards those who are in 

need, stating that, “If it is in our power to prevent something very bad from happening, without 

thereby sacrificing anything morally significant, we ought, morally, to do it.”
99

 In effect, it is a 

species of the “Good Samaritan” duty found in some domestic states applied on a global scale. 

On this basis, by failing to remedy the condition of the very poor, we are violating their human 

rights by abandoning them to conditions that will reduce them to extreme poverty, whether or not 

we have created those conditions ourselves. This view also carries with it a secondary duty to 

alleviate their poverty, making us morally culpable if we fail to take active steps to redress the 

problem. Singer’s thought experiment illustrates this point conveniently by envisaging the 

scenario of saving a child from drowning in a pond. He promotes that we are morally culpable if 

we do not save the child if we have the means to do so, despite the fact that we had no 

responsibility for the child drowning in the pond in the first place.
100

 Applying this in the context 

of extreme global poverty, we would have a moral duty to redistribute economic resources in 

order stop the very poor from “drowning” in addition to providing aid to allay their condition. 

Failure to do so would amount to a breach of our moral duty towards them and the positive and 

negative obligations that flow from it.   

As attractive as this interpersonal morality may sound, we do not have such duties and 

obligations in reality.  It discounts the moral importance both of association and proximity and is 

based on the inaccurate assumption that the global system is one cohesive society of human 
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beings with equal entitlements where international distribution could both legitimately and 

feasibly take place, and not one based on an association and cooperation of states with each 

human being fundamentally responsible for themselves and free to pursue their own life, entitled 

and bound by their own rights and obligations, within the boundaries of those states. As David 

Miller, Professor at Nuffield College, Oxford, supports, nationality has an “ethical significance” 

that defines our rights and determines to whom we owe our duties.
101

 We cannot be held 

individually positively responsible for every individual in extreme poverty or by analogy for 

every “drowning child” in the world when the causes of that extreme poverty cannot be traced to 

us nor be remedied by us as individuals. Extreme poverty is a by-product of a myriad of 

independent causes that can range from climatic, geographic or even religious and cultural 

factors for which we do not have the necessary associative duties nor the necessary means to deal 

with. On an individual level we can try our best to aid those in extreme poverty in whatever way 

we plausibly can, but we are not violating their human rights by not doing so.  It is only when we 

are directly harming the very poor, and thereby breaching our fundamental negative duty towards 

them and humanity generally, that we can be said to be violating their human rights. 

Are we violating the human rights of the very poor as affluent states?  

We are also not violating the human rights of the very poor in our capacity as affluent 

states, unless we forcibly intervene in poorer countries on illegitimate grounds for our own 

national gain or fail in our positive duty to provide assistance to states that require it. This is 

based on the assumption that we as affluent states have not forcibly intervened to exploit their 

resources in the first place and deprived the nationals of those improvised countries the means to 

live an acceptable standard of living. The reason it is vital to discuss whether we are violating the 
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human rights of the poor from a state-level perspective is because “however imperfectly, the 

nation-state is [still] the primary locus of political legitimacy and the pursuit of justice,”
102

 as 

well as the main vehicle to realize an adequate standard of living both nationally and 

internationally. The main duty-bearers to human rights holders are also states, which makes them 

both the most effective means of safeguarding human rights as well the main actors capable of 

committing human rights violations on a global scale. They are also the main units that are able 

to alleviate extreme poverty in the long-term both efficiently and sustainably. The state as a unit 

of analysis is therefore vital in assessing whether we are violating the human rights of the very 

poor. It is important to reiterate that even if it is found that we, in our aggregate capacity as 

affluent states, are violating the human rights of very poor in some way, that does not necessarily 

mean that we as individuals are by implication violating them also. By contributing to the state 

itself, whether by performing our civic responsibilities towards it or contributing in monetary 

(e.g. by paying taxes) or non-monetary (e.g. by voting) ways that allow it to engage in a 

particular action, we are still not vicariously liable and individually responsible for its actions 

unless we have had a genuine political role actively consenting in those actions that cause that 

extreme poverty to result.  

States have a primary responsibility towards their own citizens and a core obligation to 

ensure both the welfare and progress of their own people. That is their fundamental raison d’etat. 

States are also the main duty-bearers to ensure the standard of living needed to prevent 

individuals from lapsing into a condition of extreme poverty. The main actors that comprise the 

global economic and political system and the main rulers of that system are also states, rather 

than individual people or peoples. These observations have two normative consequences. First, 
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affluent states do not have a duty towards all human beings everywhere around the globe to 

prevent their reduction to such extreme poverty, as this is primarily the responsibility of the state 

in which they reside. States by virtue of domestic citizenship create the necessary associative 

obligations between their own people to impose mutual moral and legal obligations between 

each other. Secondly, these obligations do not extend beyond the parameters of that state and 

therefore do not impose corresponding duties or bind other people outside and unaffiliated with 

that state. Notwithstanding these two imperatives, we have positive duties to help other states 

attain that capability to be able to provide for their own impoverished citizens when those states 

are incapable of doing so themselves. Any other moral demand would be simply unfeasible. 

States are the only actors that have sufficient coercive structures in place to mobilize the level of 

economic resources needed to remedy the problem of extreme global poverty. State failure is 

also the primary institutional factor behind that extreme poverty.
103

 Domestic states with 

nationals living in extreme poverty are therefore not only the ones mainly responsible for the 

violation of the human rights of the very poor, but are also the ones best poised to alleviate that 

poverty. This is why Singer‘s interpersonal liability, namely that we have a personal moral 

obligation to assist the very poor, fails to establish a violation of their human rights on our part 

on an individual level. It is only states that can feasibly take on such a moral burden and states 

that are directly involved in the creation and perpetuation of that problem.  

The notion that we have positive duties as affluent states to assist other states with 

populations in extreme poverty goes beyond a mere positive duty for charitable assistance, or a 

supererogatory offer, that is not morally binding. States themselves share a global moral duty to 

support other states in trying to combat extreme poverty by virtue of being part of a global 
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community. I suggest this in conjunction with my rejection of interpersonal positive duties in the 

first part of the essay because it is more closely aligned with reality than the idealistic conception 

of a global community of persons championed by cosmopolitan theorists. As is well established, 

“associative duties are real, tangible and concrete in a way that abstract principles are not.”
104

 

When assessing whether we are violating the human rights of the very poor, we must base our 

analysis on what is and not what could be. This rejects Singer’s hypothesized personal duty 

which is conceptually too demanding and practically unfeasible. Yet, we can apply Singer’s 

analysis on a state-level to support that we have a positive duty to assist, as affluent states, in so 

far as we can alleviate this extreme poverty, not by virtue of being part of global community of 

persons, but by virtue of being part of global community of nation-states. Once we accept this as 

the reality, then it is the failure of those states that are recipients of this assistance to use it 

effectively that makes them and not us responsible for the violation of the very poor’s human 

rights. This is because no state properly so called can fail to sustain at least a minimum level of 

above-subsistence living for its people. With the exception of failed states (that do not classify as 

proper states in any case) all states have at least a basic institutional structure that can be 

reconfigured in order to ensure a fairer internal distribution of economic resources. Similarly, 

poverty is relative and even though a state may not be able to attain the levels of affluence found 

in other states, they are still at the very least capable of eliminating the most extreme forms of 

poverty within their own borders. It is a lack of political will within domestic societies that have 

marginalized sections of their own population to the extent that they have been reduced to such 

extreme levels of impoverishment. Global institutional factors merely aggravate this and do not 

cause it. Conversely, it is precisely the presence of fairer distributive mechanisms found in 

affluent states that eliminated conditions of extreme poverty within them. As Miller confirms, 
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“societies and nations should take responsibility for their own choices,” actions or inactions.
105

  

If we as affluent states were to take over the responsibility for the condition of the very poor in 

other states, we would be acting in a paternalistic and in an almost neo-colonial fashion. We 

would not seriously respect other peoples as autonomous and sovereign within their own 

collective boundaries to lead life in their own particular cultural, social and economic manner, 

even if that very self-determination results in extreme poverty. As Rawls correctly points out, 

“we still live in a non-permeable Westphalian world of states.”
106

  As affluent states we still have 

a positive duty to assist impoverished states to alleviate poverty by virtue of being part of a 

global community of states and we are violating the very poor’s human rights if we fail to assist 

states in allaying that poverty. But in so far as affluent states do provide some form of direct or 

indirect assistance, which most do, then we are not violating the human rights of the very poor. It 

is those states whose nationals are in extreme poverty who bear the primary responsibility for 

their condition.  

Analogous however to the interactional violation of human rights perpetuated by some of 

us as individuals, are cases where affluent states have intervened in the political and economic 

system of another state in the same way (of which countless examples abound in modern 

international relations, notably Iraq, Libya and Ukraine) or have expressly authorized other 

actors to do so, in clear breach of a negative duty not to harm the very poor. This is because a 

negative duty subsists between states not to violate each other’s autonomy and consequently also 

their respective peoples (in international law this is expressed in terms of mutual respect for 

territorial sovereignty and self-determination).
107

 This parallels our personal duty not to harm 

others with direct actions that I mentioned in the first part of the essay. In cases where we do 
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interfere in other states in this way, we are violating the human rights of the poor by undermining 

the very domestic state structures and disrupting the social and economic fabric within those 

states that would have mitigated and potentially even prevented that extreme poverty from 

arising. Where we are not taking actively subversive measures such as this, we cannot be held to 

be violating the human rights of the very poor.  

A final issue is whether the global institutional order itself is violating the basic rights of 

the very poor. As states are the main actors that comprise and operate it, states can be held liable 

for violating them by collaboration if found that the global institutional order that they have 

created is also violating them. Whether this global institutional order can violate their human 

rights is a question of whether the order itself owes duties to the very poor and whether this order 

is unjust towards them. If the global economic order is not unjust and has no correlative duty 

itself towards the very poor, then we cannot be violating their human rights by participating in it 

as states. As Pogge supports, “Only if the existing global order is unjust can our mere 

contribution to its imposition count as wrongful.”
108

 The last issue therefore also converges on 

the larger issue of global justice. The global institutional order is not however unjust, as the 

concept of justice cannot be properly applied to it. Justice is a relative concept that can only be 

determined by reference to certain underlying commonly-held principles. There is neither a 

central global body allocating rights and duties capable of enforcing and determining such a 

concept of international justice nor any general consensus among both states and human beings 

as to its form and substance. Similarly, in the absence of a centralized international body 

applying such a concept, there cannot be any legitimate distributive claims and therefore also any 

correlative duties on us as affluent states to redistribute our economic resources to allay the poor. 
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Though one can argue that this a double standard which places weaker moral demands on the 

global economic order than on domestic economic orders, it is necessary to accept this as the 

case, as there is a radical difference in the function and purpose between the two systems. The 

domestic state system is legitimated by and functions on the principle of justice. This is not 

necessarily the case for an international economic order which exists as a means in which states 

can maximize and satisfy their own purpose, namely the welfare and standing of their own 

people. The nature of the systems and their rules are different. Therefore, no matter how 

detrimental the effects of this global economic system might be, it cannot be the subject to the 

same moral claims. Those claims giving rise to duties can only come from states, and it is those 

states whose citizens are impoverished that owe them those very duties.  

In conclusion, on an individual level, we are not violating the human rights of the poor. 

We cannot be held individually liable for the effects of a global institutional order we have no 

responsibility for nor have personally created. We remain bound to a nominal duty to assist the 

very poor but we are not violating their human rights if we fail to do so. It is on a state level that 

we have a general negative duty to refrain from direct actions that impoverish human 

populations, and in this respect, affluent countries can—and sometimes do—violate their human 

rights. We also have positive obligations to assist other states based on a general comitial duty 

that subsists between them, and failure in such cases to assist does entail a violation of their 

human rights on our part. But primary responsibility lies in the root cause of extreme poverty, 

which although institutional, is not attributable to a global institutional system, but to the failure 

of domestic institutional structures to protect and safeguard the basic rights of their own people.  

 

 



49 

 

Resurrecting the Living Constitution: Rights, Review, and the Role of the Judiciary 

By Cameron Clark 

“There is hardly a political question in the United States which does not sooner or later turn into 

a judicial one.” 

- Alexis de Tocqueville
109

  

-  

In his two-volume analysis of the democratic structure of the United States, Alexis de 

Tocqueville commented on the many peculiarities that he noticed within the burgeoning country. 

Among the peculiarities he noted was the potential for majority rule to overwhelm the public 

space, silencing voices of opposition and relegating them to spaces of political inefficacy. 

Despite the trust placed in the popular vote, the affirmation of the masses has wrought many of 

America’s greatest injustices. Slavery, segregation, and the sanctioned marginalization of large 

groups within the population—women, people of color, and LGBTQ individuals—have been 

lauded, each in their own time, by the majority as a legitimate extension of power. Muffled by 

the screams, chants, and celebrations of their legislated subordination, members of 

disenfranchised groups have sought rectification through appeals to the judiciary, beginning at its 

lowest level and escalating to the highest court of the land: the Supreme Court. Through the 

process of judicial review, judges have carefully evaluated legal theory to resolve complex 

questions in American society.  The judiciary, in its exercise of judicial review, has sought to 

mediate the opinions of the majority and the legislation implemented by those in power. The 

review of policies’ constitutional integrity has become increasingly divisive, with heated debates 
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at the highest levels of the court regarding the legitimacy of laws. Some judges seek strict 

adherence to the beliefs and traditions of the Founding Fathers; others attempt to reinterpret age-

old doctrine through a modern lens. It is through the review, interpretation, and re-interpretation 

of texts and events—both new and old—that this nation has been capable of maintaining its legal 

legitimacy for centuries. Judicial review functions as a tool to diagnose and resolve discrepancies 

between the Constitution and the changing face of American society.  Only by analyzing legal 

questions within a modern-day context is it possible to adapt the Constitution to fully enfranchise 

members of marginalized groups. In resolving some of society’s most pressing issues, judges are 

apt to misappropriate the original intentions of the Founding Fathers, deferring to doctrine that is 

incompatible with modern times. While the constitutional doctrines of many other countries have 

drawn their last breaths, judicial review breathes life into the United States Constitution by 

allowing for the incorporation of changing ideologies and positions within American society.  

Vox Populi 

 In their discussions of judicial review, judges have articulated different views on the 

legitimacy of the popular vote (vox populi). Justice William Rehnquist, seeking to narrow the 

purview of the judiciary, argued that democratically-elected representatives would be best tasked 

with parsing issues of social policy. Rehnquist believed a truly representative legislature would, 

in theory, be more than capable of enacting policy that the citizenry would find suitable. The 

purpose of politics—the battle of opinions that requires coordination and compromise to enact 

change—would regulate congressional action and ensure a balanced method of carrying out the 

will of the people. The constituents seeking to enact policy change would have to do so through 

the legislature, building a coalition to influence policymakers who share their sentiments. Should 

the policy advocates fail to achieve their legislative aspirations, Rehnquist supported attempts to 
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amend the Constitution to include the measures that a minority group might seek.
110

 It is unclear 

whether Justice Rehnquist appreciated the rigor of effectuating change in either instance, 

especially in cases where a minority group lacks representation.  

 Alternatively, Judge William Justice recognized the need for avenues to relieve 

grievances perpetrated by the majority and supported the legitimacy of judicial review. He cited 

Hamilton’s Federalist No. 78, which argued that the strength of the judiciary came not from the 

people, but from its unique independence from the citizenry and their representatives.
111

 Unlike 

legislators, who must bend to the will of their constituents to remain in office, the lifetime 

appointment of Supreme Court Justices encourages candor and impartiality in their rulings. 

Through the application of law and review of constitutional doctrine, judges are capable of 

resolving challenging issues mishandled by Congress. To Judge Justice, the courts maintained 

the legitimacy of the Constitution through judicial review. There was no sense of virtue, Judge 

Justice theorized, in conforming to the wishes of the majority; the popular vote’s only utility was 

its ease in resolving public matters. Judge Justice believed that legitimacy is obtained by 

bringing the country closer to its ideal stature, where the rights and liberties of all individuals are 

recognized and enfranchised.
112

  Channeling Justice Harlan Stone, Judge Justice underscored the 

importance of resolving the grievances of minority groups, which may not obtain the requisite 

support to constitute a majority. Rather than serving as passive observers of legislation, Judge 

Justice asserted that judiciary members must intervene in instances where marginalized groups 

are affected, ensuring that all liberties guaranteed by the Constitution are always upheld for all 

groups of citizens. Seeing the Constitution as a uniquely pliable political doctrine, Judge Justice 
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encouraged his colleagues to evaluate constitutional language in a modern context that allows for 

the reinterpretation of centuries-old positions. In concluding his statements, Judge Justice 

reminded Justice Rehnquist of the true duty of the Supreme Court: to reconcile the democratic 

process with the inalienable rights bestowed upon all individuals. To Judge Justice, this would 

necessitate the use of judicial review as a fulcrum to balance the sometimes-conflicting interests 

involved in legal disputes.
113

   

DeBoer v. Snyder
114

 

 The legitimacy of judicial review has been hotly contested in the courts, with judges on 

both sides of the issue arguing the merits of constitutional reinterpretation. On both sides of the 

issue, local and appellate courts have attempted to find a solution by appealing to logic, 

precedent, and constitutional intent as they see fit. In DeBoer v. Snyder, Sixth Circuit Court of 

Appeals Judge Jeffrey Sutton rationalized support for same-sex marriage bans in Michigan, 

Kentucky, Ohio, and Tennessee, relying on democratic mores to deliver his opinion. He affirmed 

the people’s ability to define, through their democratically-elected representatives, the scope of 

marriage in a way that best represented their views. Because the petitioners had yet to test the 

ability of the individual states to define marriage, Judge Sutton argued that the court was not 

justified to make a sweeping legal doctrine establishing same-sex marriage in four states. Judge 

Sutton scolded the petitioners for deliberately bypassing the system of majority rule that, he 

believed, could thoroughly review their advocacy.
115

 This defense of the popular vote hearkens 

back to Justice Rehnquist’s analysis of the role of the courts in relation to the legislature: to both 

Rehnquist and Sutton, the people’s collective voice should ultimately determine contentious 
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issues like same-sex marriage. Judge Sutton rejected the argument that same-sex marriage bans 

were spawned out of animus for members of the LGBTQ community, citing a number of 

seemingly reasonable motivations to ban same-sex marriage. Further, even if the bans were to be 

considered unjust on the basis of animus, Judge Sutton clarified that this would not necessarily 

lead to the acceptance of same-sex marriage, but would instead revert each state back to its 

common law definitions that would still deny explicit rights.
116

 Directly addressing the concept 

of a living constitution, Judge Sutton urged the court not to nullify the same-sex marriage bans, 

which he believed would be an overextension of court powers over the citizenry. Between 

originalists—those strictly adhering to the intentions and motivations of the Founding Fathers—

and those in favor of a living constitution that adapts to modern-day conditions, a divisive 

question emerged: which agent drives progress, the courts or the people?
 117

  Judge Sutton stands 

with Justice Rehnquist in supporting the will of the vox populi in discerning society’s 

advancement as a whole; Judge Justice, on the other hand, recognizes the difficulty in pursuing 

this goal at the expense of marginalized groups that seek remedy against laws enacted by popular 

opinion. 

Baskin v. Bogan
118 

 Decades following the aforementioned comments made by Justice Rehnquist and Judge 

Justice, the role of judicial review is still unclear. Cases regarding the ability of same-sex couples 

to marry exemplify this ambiguity, with courts coming to different conclusions on the same 

issue. In Baskin v. Bogan, the Seventh Circuit Court of Appeals delivered a ruling contrary to the 

Sixth Circuit Court’s affirmation of same-sex marriage bans in DeBoer. Writing for a unanimous 

                                                           
116

 Id. at 24-31. 
117

 Id. at 35-42. 
118

 Baskin v. Bogan, 766 F.3d 648 (7th Cir. 2014). 



54 

 

court, Judge Richard Posner drafted a lengthy opinion in Baskin, thoroughly responding to the 

arguments made by Indiana and Wisconsin in favor of same-sex marriage bans. Tackling 

arguments from Baskin and its counterpart Wolf v. Walker, Judge Posner meticulously 

challenged the assumptions of the appellants. Where the argument is made that marriage is a 

binding agreement for the creation and development of children, Judge Posner underscored the 

hypocrisy of Indiana’s allowance for the marriage of infertile first cousins.
119

 Using the Loving v. 

Virginia
120

 ruling on interracial marriage as precedent, Judge Posner asserted that the states’ 

failure to prove a rational basis for their discriminatory policies made their claims illegitimate. 

Noting the need for heightened scrutiny in cases where individuals face discrimination based on 

sexual orientation, Judge Posner recognized the court’s role to redress the grievances 

experienced by those in the suit.
121 

Protecting Equal Protection: Legacies of Brown and Plyler 

 Upon further analysis of the rationale offered by Judge Posner in his Baskin ruling, it 

appears that his aspirations hearken back to the opinions articulated by Chief Justice Earl Warren 

and Justice Lewis Powell, each in their own defense of the Equal Protection Clause. Judge 

Posner’s arguments relied on the same principles espoused by Justices Warren and Powell in 

their endeavors to expand rights under the Equal Protection Clause of the 14
th

 Amendment. The 

Supreme Court’s decision in Brown v. Board of Education,
122

 which continues to stand as a 

landmark case for equal protection under the law, found its strongest argument in the mental and 

psychological impact of segregation on African-American children in the public school setting. 
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Chief Justice Warren recognized the effect that systematic subjugation could have on blacks, 

fostering a sense of worthlessness in comparison to their white counterparts, which would 

dramatically influence the perception of their own skills and prospects.
123

  

 In Baskin, Indiana and Wisconsin sought to legitimize their denial of same-sex marriage 

privileges, labeling same-sex relationships as unnatural and harmful to the traditional conception 

of marriage. Judge Posner rejected this delineation, perceiving it as a measure to reinforce the 

boldfaced marginalization of a specific group of people.
124

  Acknowledging the levels of respect 

and dignity afforded to couples by virtue of marriage, Judge Posner argued that the denial of 

marriage rights to same-sex couples only further stigmatizes homosexuals within the public 

sphere. According to Judge Posner’s opinion, acknowledging same-sex couples’ rights to 

marriage would serve as the first effort to fully embrace members of the LGBT community, who 

are constantly seeking recognition and just treatment in society.
125

 This focus on the 

psychological effects associated with the denial of marriage parallels the arguments made in 

defense of African-American students by Justice Warren in Brown: both groups, thought safe 

from historical forms of physical abuse, would have been marred by their subordination and 

inferior status without judicial remedy.
126

 Tackling grave injustices against members of minority 

groups, both Chief Justice Warren and Judge Posner successfully used the Constitution to expand 

the rights of marginalized groups. Their contributions to legal theory have indelibly influenced 

the future growth and development of the Constitution, which still continues to evolve with each 

legal question. 

                                                           
123

 Id. at 483, 493-495. 
124

 Baskin, 766 F.3d 648 at 27-30.  
125

 Id. at 11. 
126

 Brown, 347 U.S. 483 at 494. 



56 

 

 Seeking to build upon the precedent established in Brown, Supreme Court Justice 

William Brennan prepared to write expansive rights for undocumented immigrants into law in 

Plyler v. Doe,
127

 a case regarding educational opportunities for non-citizens. It was only because 

of Justice Powell—the key vote in a judicial stalemate—and his desire to narrowly apply the 

case’s findings that the court ruled to offer equal protection privileges to undocumented 

immigrants. Still, the court recognized the pernicious exclusion of undocumented immigrants by 

barring them from obtaining an education within the United States. If any citizen within the 

jurisdiction of the United States was granted a public education, every student was so entitled.
128

 

Justice Powell, appealing to logic and rationality as opposed to moral doctrine, examined the 

potential consequences of barring educational resources to undocumented immigrants. Without a 

current method to effectively curtail illegal immigration, the court would only perpetuate an 

underclass society, with individuals unable to obtain the necessary resources to improve their 

prospects. It would be to no one’s benefit, Justice Powell noted, to restrict undocumented 

immigrants, who would likely siphon resources from the state when left without recourse.
129

 

Whereas Justice Brennan discussed the legal foundation for the ruling, Justice Powell wrote 

extensively on the many benefits of allowing undocumented immigrants to obtain an education.  

In essence, Justice Powell wrote from a standpoint of practicality, ensuring his opinion would not 

be misinterpreted or overextended in relevant cases in the future. 

 Using a similar strategy in his opinion, Judge Posner argued that it would be in the best 

interest of the state to allow same-sex couples to marry and obtain the privileges associated with 

marriage. Same-sex couples could pursue marriage’s argued sole purpose of rearing children, 
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Judge Posner proffered, through the adoption of unintended and abandoned children in the 

custody of the state. Prevented by law from jointly adopting children, same-sex couples lacked 

the capability to solve this issue for which, the states of Indiana and Wisconsin argued, the 

institution of marriage was legally established. By introducing data on adoption by same-sex 

couples, Judge Posner argued that marriage equality might be the best option to reduce the 

number of children in foster care. Even further, Judge Posner opined that same-sex couples’ 

demand for children might influence mothers seeking to abort their fetuses to offer their children 

to adoption services.  Judge Posner riposted against the Indiana appellants by noting that, 

because a married couple is more suitable to raise a child than an unmarried couple, providing 

same-sex couples with the privileges of marriage would ensure that their children would receive 

optimal caregiving. Single parents considering giving their children to adoption would have 

more options of happy homes.
130

 Judge Posner showed that not only were there no thoughtfully-

derived reasons to limit the freedoms of same-sex couples, but that the establishment of same-

sex marriage would effectively promote the wellbeing of children within the state, a primary goal 

supported by the appellants.
131

 Just as Justice Powell before him, Judge Posner appealed to 

practicality—rather than moral theory—to decide in favor of marriage rights for same-sex 

couples. In both instances, the judges rejected appeals to traditional values, opting instead to 

reinterpret the Constitution to solidify rights for disenfranchised groups. The process of judicial 

review offered a forum for redress, enabling thorough interrogations of policies that affect many 

aspects of the citizenry’s lives.  
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Reviewing Judicial Review 

 Judge Posner believes in a living Constitution. Throughout his Baskin opinion, he applied 

principles that supported the expansion of rights and privileges beyond those foreseen by the 

Founding Fathers. Channeling the words of Judge Justice in his decision, Judge Posner affirmed 

the court’s role as an arbiter for minority groups overlooked by the democratic process. The 

heightened scrutiny afforded to the Baskin case functioned as a tool to protect the interests of a 

marginalized group, silenced time-and-again by the vox populi of their respective states. Seeing 

the Constitution as a pliable document, Judge Posner led the judicial review of same-sex 

marriage bans in Indiana and Wisconsin, seeking to—as Judge Justice supported—reconcile the 

popular vote with modern-day conceptions of individual rights.
132

  

 Judge Posner’s viewpoint is wholly irreconcilable with Justice Rehnquist’s position, 

which would have seen the Baskin ruling as yet another denial of majority rule by judicial power. 

Recognizing the fact that Wisconsin’s and Indiana’s bans were enacted through popular vote, 

Judge Posner found fault in accepting legislation that ultimately stripped particular individuals of 

equal protection under the law. Applying the Equal Protection Clause of the 14
th

 Amendment, 

Posner sought to challenge laws that infringed upon the rights of marginalized groups, even if 

they received support from the majority. 

 Judge Justice, in reviewing Judge Sutton’s opinion in DeBoer, would recognize the 

myopic viewpoint articulated by the court. Judge Sutton finds ease in creating distinctions to 

label the effective bans as legitimate and purposeful, but makes no effort to understand the plight 

of a marginalized group seeking remedy for an impartial court.  Judge Justice understood the 
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necessity to advocate for voiceless groups when the majority tramples them, affording them the 

privileges they are rightfully entitled to under the Constitution. 

Labored Breaths of a Living Constitution 

 Throughout the development of the United States, the roles and powers of the judiciary 

have evolved to adapt to new, challenging questions that influence the rights of the citizenry. 

With every constitutional question posed to the courts, judges are tasked with reviewing prior 

laws and rulings, applying them to the facts of the case at hand, and making holistic decisions 

based on their experiences and conceptions of the governmental system. It is through the 

acceptance of constant change that the Constitution is brought to life: changes brought forth by 

the appointment of judges, the election of legislators and presidents, and the expansion of the 

voting population—all influence the operation of the country under the Constitution, shaping 

what we value and how we move closer towards a more equal, fair, and just society. As we 

continue to march forward, all voices that dare to speak should be heard. This includes those of 

the majority, and those of the minority; those of the powerful, and those of the marginalized; 

those of the past, and those of the present. Whereas the legislature and the executive can choose 

to selectively listen to the voices they find most politically relevant, the judiciary is the only 

branch of government that must account for all parties of interest prior to rendering its final 

decision.  The role of the court and of judicial review, then, is to serve as a mediator between the 

issues of minority and majority groups. While the legislature and executive branches can practice 

selective hearing as they see fit, the objective judiciary must listen to the cries of all affected 

groups, regardless of their stature under the law.  



60 

 

 This was not always the case. Throughout the 19
th

 and early-20
th

 centuries, the lack of 

diversity within the judiciary—in terms of race, class, and political ideology—ensured that no 

true change would be wrought through the courts. For centuries, the Supreme Court used judicial 

review to further entrench racist, sexist, and classist policies, relying on traditional and original 

intent to support their marginalization of large portions of the constituency. Over time, the 

dynamics of the court have drastically changed, inviting diverse legal scholars with a broad 

range of opinions regarding the American legal system. The evolution of the judiciary has 

positioned it as a key advocate for the rights of minorities: the court now operates as a space 

where undocumented immigrants, people of color, and queer individuals can seek redress for the 

grievances they experience within American society. Throughout the history of legal theory, 

Judges Justice, Warren, Brennan, and Posner have served as trailblazers for minority rights, 

using judicial review to challenge institutionalized forms of bigotry written within the 

Constitution. Baskin and DeBoer, among other cases, highlights the divisive nature of judicial 

review that can yield conflicting results across the country. Still, it appears that the process of 

judicial review offers the highest potential for cohesive reforms across the nation. 

 Justice should be afforded to all individuals, regardless of race, class, sexual orientation, 

and nationality. The arbiters of justice must choose to accept individuals as they are, affording 

them the rights and privileges they are entitled to by virtue of being persons under the law. 

Judges operate with an understanding of the shifting meaning of justice over time. They can 

recall a time when justice was afforded to only white, property-owning men. They can review 

laws that ignored a woman’s right to voice her opinion on policy matters, and relegated her to a 

position of subjugation to her spouse. They can reflect on judicial opinions affirming the sale of 

African-American men, women, and children as property to white men, as tools for the 
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production of wealth. At this point in time, judges still quiver in answering to the rights of 

LGBTQ individuals, which they have yet to universally secure. The judiciary accepts its past 

failures but still looks to the future, promising to move ever closer to the establishment of rights 

for all individuals. Using judicial review as an essential tool, judges have righted many of the 

courts’ past wrongs, interpreting the Constitution in such a way to enable the conferment of 

rights to all citizens. We can only hope that judicial review will continue to serve as a breath of 

life for our still-living constitution, bringing us all closer to the equality we desperately seek. 

 

 

 

 

 

 

 

 

 


