THE UNIVERSITY OF TEXAS AT AUSTIN

KAY BAILEY

HUTCHISON
CENTER FOR ENERGY, LAW & BUSINESS
Make a Gift

"# ~

f,_

b*crt

SUBSCRIBE

New legislation seeks to curtail regulation
of groundwater withdrawals for oil and gas
projects
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As the drought enters its fifth straight yea r, policy makers across Texas are looking at new ways to
encourage water conservation by industrial and othe r users. Just last month , at a JOint hearing of the
House Natural Resources and Energy Resources committees, state legislators emphas ized the need
to reduce water use in oil and gas deve lopment. Not everyone, however, agrees that developers'
access to water shou ld be limited. On the contrary , two legis lative proposals currently before the
House of Representatives would actua lly make it easie r for developers to withdraw groundwate r. If
enacted , the legislation wou ld restrict the ab ility of local water managers to regu late withdrawals,
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potentially lead ing to the over-extraction of groundwater.

of Texas at Austin or the

The use of water in oil and gas development has received growing attention in recent months,

KBH Energy Center.

primarily due to the expansion in hydraulic fractu ring (fracking), whereby ftu id is injected underground
at high pressure to fracture the rock to release hydrocarbons_As previously reported , the !racking
fl uid is comprised principally of water, though the amount requ ired va ries depending on local
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conditions. Overall, the Wand Resources Institute estimates that !rack ing accounts for rough ly 0.5
percent of water use in Texas . Th is pe rcentage ca n, however, be significantly higher in some areas.
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In the Barnett Shale play, for example, Johnson Cou nty diverts approx imately one-third of its water to
gas development. In La Salle County in the Eagle Ford Shale, gas development is expected to use 40
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percent of the avai lable water by 202 0.
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Cu rrently, most frack ing operations use freshwater, often taken from underground aqu ife rs. (As
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previously reported , wh ile some operators have recently begun using recycled water for fracking,
such use is rema ins limited). The taking of g roundwater is, with some exceptions, subject to the ru le
of capture outl ined by the Texas Supreme Court in Houston Texas Central Railroad Company v. WA .
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East, 98 Tex. 146 (1946) Under that rule, a landowner ca n withdraw an un limited amount of

groundwater from below hislher land, prov ided only that he/she do not have malicious intent, trespass
on neigh boring propel1y, contam inate others' wel ls, cause land subs idence, or willfully waste
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groundwater. Except in these situations, the landowner is not liab le if his/her withdrawal causes
groundwater wells on neighboring propert ies to run dry
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Concerned that the rule of capture may lead to ove r-extraction of groundwater, the Texas leg islatu re
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has authorized the establishment of groundwater conservation districts to manage significant
aquifers . Statewide, the re are cu rrently 98 groundwater conservation districts. Texas Water Code. §
36.101 (al aut horizes each district to make and enforce rules for the co nservat ion, preservation ,
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protection, and recha rge of groundwater in their loca l area.
pollution (5)
Under Texas Water Code.§ 36.113(a), each groundwater conservation district must estab lish a
reg ime for permitting the construction of wells used to take groundwater. In crafting their permitting
reg imes , the districts must comply with state legislation. In Texas Water Code, § 36.117, the state
legislature identified several categories of water wells for which districts cannot requ ire a perm it.
These include wells "used so lely to supply water for a rig that is active ly engaged in drilling or
exploration operations for an oil or gas well permitted by the Railroad Commiss ion of Texas: The
term "drilling or exploration operations" is not defined in the leg islation, creating uncertainty regarding
the scope of the perm itting exemption_
Traditionally, the exemption had applied to water use in conventiona l drilling activities (e .g ., the use of
water to soften clay and other materials to make drilling eas ier) _As the exemption was introduced
before the rise in unconventional drilling, it is unclear whether it also applies to water used for
fracking The groundwater conservation d istricts have exp ressed differ ing views on this issue. By way
of example , on one side, the McMullen Groundwater Conservation District in the Eagle Ford Shale
play views tracking as a drilling techn ique which is exempt from the pe rmitting reg ime. On the other
side, also in the Eagle Ford Shale, the Everg reen Conservation Distr ict has charac terized fracking as
a production activity separate from drilling . As a resu lt, the district requ ires we lls used to supp ly wate r
for fracki ng to be permitted
Seeking to address this inconsistency, two bills clarifying the exemption's scope have been
introduced into the House of Representatives th is session. House Bill 1972 , introduced by Rep . Keffer
on February 26, would amend§ 36.117(b)(2) of the Wate r Code to expressly state that a groundwater
conservation district cannot require a perm it for a well "used to supply water for drilling or explorat ion
operations, inc luding completion operat ions, for an oil or gas well." Thus, the amend ment would make
clear that a permit cannot be requ ired for wells su pplying wate r to be used in frack ing . That is also the
effect of House Bill 2132 , wh ich was introduced by Rep. Cradd ick on March 2. Spec ifically, the
Craddick bill would amend the Water Code to clarify that a permit is not required for any well "used to
supply water for operations related to oi l and gas exploration, development, or production , including
hydrau lic frac turing or dri lling, completing , recompleting , st imu lat ing, reworking, or deepening an oil or
gas welL"
Th is type of legislative action has been opposed by environmenta l groups, wh ich raise concerns that
exempting water wells used in !racking from permitting cou ld lead to the over-extraction of
groundwater. In response, industry groups assert that fracking uses relatively sma ll amounts of
groundwater, making perm itting un necessary. True, there may be little risk to resourc es in some
areas, whe re !racking is limited and/or there are few other demands on groundwater. However, in
areas experienc ing significant water demand for fracking and/or other activ ities, over-extraction is a
very real poss ibility. Thus, there is a need for greater flexibility to enable the tailoring of groundwater
regulation to local cond itions . Recogniz ing th is, last session, the Senate approved legislation giving
groundwater conservation districts the option of req uiring perm its for water wells used in tracking or
exempting such wells from perm itting. Unfortunately however, the legislation stalled in the House of
Representatives. Perhaps it is time the House took another look .
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