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Giving “Petty Tyrants” a Seat at the Table: The U.S. Constitution and 

the Political Logic of Slavery 

 

Anthony Lister Ives, M.A. 

The University of Texas at Austin, 2014 

 

Supervisor:  Jeffrey K. Tulis 

 

  Controversies regarding the slavery and the Constitution often turn on 

investigation of original intent: Is the Constitution an antislavery or proslavery 

document?  The arguments of West, Storing, Graber, and Finkelman show that scholarly 

opinion is greatly divided on this issue.  This study, however, will present the case that 

the status of the document need not be resolved in order to determine whether the 

Constitution inaugurated a proslavery or antislavery project.  Instead of attempting to 

determine the intent of the founders or to derive constitutional principles directly from 

their document a different task will be undertaken here.  This paper will examine the 

“political logic” of the Constitution, both in terms of specific clauses and the structure of 

the whole.  This study shows that the political logic of the Constitution is hostile to 

abolitionist paths of national, political development.  Instead of setting in motion a 

project that places the institution of slavery on the road to elimination, the Constitution’s 

concessions to slavery provided a permanent privileging of slaveholding interests in the 

further development of the polity.  
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Giving “Petty Tyrants” a Seat at the Table 

INTRODUCTION: SLAVERY AND THE AMERICAN CONSTITUTION 

The text of the Constitution of the United States does not specifically include the 

words slave, enslaved, or slavery.  Notwithstanding this fact, controversy has raged over 

the direction of the Constitution’s influence on the institution of slavery.  Indeed, the 

dispute has often centered on a deceptively simple inquiry: is the Constitution a 

proslavery or antislavery document?  The answer to this question, however, is 

complicated by the different ways a constitution’s meaning can be interpreted.  One way 

to derive meaning from the text of the document is to interpret the Constitution in clause-

bound manner.  One could thus carefully examine all the clauses that are said to bear on 

slavery.  Scholars have heavily trod this route.  Examinations of all the clauses said to 

embody compromises on the topic of slavery have been undertaken by scholars such as 

H. Storing (1979), P. Finkelman (2001), T. West (1997) and statesmen such as Abraham 

Lincoln (1854), Frederick Douglass (1857, 1860), and William Lloyd Garrison (1842, 

1845). Often the difficulty of establishing one authoritative meaning in the text drives 

interpreters to bring in outside sources, such as the Federalist Papers, the Declaration of 

Independence, and even Madison’s Notes on the Convention, to illuminate otherwise 

obscure or elusive passages in the text.  From the above list, only Storing and Douglass 

resist this temptation.1   

The question of the proper authoritative sources of constitutional meaning is quite 

important as this paper will illustrate that attempts to bring in sources outside the text to 

                                                 
1 This similarity is reasonable and unsurprising, as Storing figuratively calls Douglass as a ‘counsel for the 

accused,’ to acquit the founders from a grave calumny: that they were actually the framers of a proslavery 

project. 
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determine the intentions of its framers are susceptible to a devastating rejoinder: the 

United States is founded on a document “full and complete in itself” (Douglass 1860, p. 

168).  The status of the United States Constitution as a written constitution, designed to 

structure and frame a government without recourse to authoritative commentary, makes 

quite problematic attempts to read in extraneous pro- or anti-slavery intent into the 

document.  Moreover, this paper will illustrate, through a close analysis of those 

arguments, that quite contradictory evidence can be marshaled on the topic of slavery.  

While “reading the Declaration into the Constitution” may have one result (the 

Constitution is for human equality), reading the Constitution through the lens of 

Madison’s Notes on the Convention may have the opposite effect.  Bringing in evidence 

from speeches relating to the debates for ratification is even more contradictory, as it will 

be shown that slaveholders themselves do not agree on the meaning of the Constitution.  

These multiplying difficulties suggest that the search for “intent” does not lead to 

discovery of an unequivocal voice for freedom in the document.  It is simply not possible 

to prove either the anti- or pro-slavery credentials of the Constitution in this manner.  

Ultimately “intent,” understood as actual subjective states of mind preferring certain 

interpretations to others, proves to be an unsatisfactory way to approach a document that 

claims to be a “plan” for a future and actual government (Federalist 1, 34).2 

                                                 
2 “Original intent” is of course only one strand of originalist argument.  Besides “intent” it is possible for 

one to motivated by discovering the “original public meaning” of the text through recourse to contemporary 

dictionaries and the like (Scalia 1998).  One may also search for the “original understanding” of the 

document as expressed by citizens or delegates to ratifying conventions for the imminently plausible reason 

that it was through the actions of these citizens that the Constitution was transformed from mere proposal 

into fundamental law (Rakove 1996).  Since few arguments for the antislavery or proslavery constitution 

focus on “original public meaning” I feel justified in focusing mainly on “intent.” Neither does it make 

sense to attempt such an argument here as that analytical move does not help resolve questions about 

whether the compromises to the institution of the slavery have fatally compromised the project inaugurated 
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 Given the fact that the Constitution is a plan of government designed to create a 

project or logic of political development, perhaps a different approach would be more 

likely to resolve the dispute.  Instead of examining the Constitution for one authoritative 

meaning, discoverable through the clauses of the text itself, perhaps a better approach 

would be to determine if one can articulate or derive constitutional principles from the 

structure of the text as a whole.  The ground for this move has been prepared by prior 

scholarly work, at least implicitly. Herbert Storing (1979) and Mark Graber (2006) 

propose to tackle the role of slavery in the “moral foundations” of the founding.  Since 

this is a perhaps unmanageably ambitious goal, these scholars chose to ground their work 

in case study: both examine the most important Supreme Court case to treat the issue: the 

Dred Scott decision.  Each evaluates the constitutional logic used by Taney in forming 

his decision and each comes to a quite different conclusion.  Storing argues that the 

concessions to slavery in the Constitution represent “scaffolding” that will support the 

founding of a rights-protecting liberty-based regime, without sacrificing the structural 

integrity of the edifice and allowing the scaffolding to be removed at a later date.  Graber 

follows a completely different tack, by attempting to show that Taney’s opinion may have 

been a plausible construction of the Constitution.  He does so by arguing for the 

insufficiency of contemporary schools of interpretation—none necessarily must reject the 

ruling on any of their respective bases—and by arguing that the slavery “ambiguously 

pervaded” the entire structure of the Constitution (p. 12).  By failing to engage with the 

                                                                                                                                                 
by the Constitution.  Only the most radical interpreters of the Constitution, like Frederick Douglass attempt 

to argue that the meaning of the clauses said to be compromises to slavery are not such; but he is no version 

of originalist (Douglass 1857, 1860).  On one occasion (see infra pp. 13-14) in the following argument it is 

useful to note the manner in which “original understanding” could be called upon to attempt to determine 

the meaning of the text, but this attempt concludes in a type of indecision frequent in investigations of this 

sort: ratifiers were not all of the same mind on this question. 
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scaffolding argument of Storing and Douglas, however, and by placing so much weight 

on his own argued original intention of the founders—an account he terms 

“bisectionalism”—it is difficult to find his arguments ultimately persuasive. 

 The weaknesses apparent in his argument notwithstanding, Graber’s evidence 

behind the “ambiguous” pervasiveness of slavery in the Constitution renders the 

“scaffolding” argument unsatisfying.  For instance, does the scaffolding argument 

provide any account of how the institution of slavery will be peacefully removed from the 

constitutional edifice that is the United States of America?  Graber’s argument for the 

ambiguity of the Constitution on this issue finds purchase in the only Federalist Paper 

specifically dealing with slavery.  This number, #54, can be rightly called ambiguous on 

any number of levels.  Historian William Freehling probably provides the best gloss for 

how one would characterize “an ambiguous Constitution”.  Specifically he notes that, 

“the new charge that the Founding Fathers did next to nothing about bondage is as 

misleading as the older notion that they did almost everything.  The abolitionist process 

proceeded slowly but inexorably from 1776 to 1860: slowly in part because of what 

Jefferson and his contemporaries did not do, inexorably in part because of what they did” 

(Freehling 1972, p. 82).   

Yet, the “ambiguous” Constitution does not explain the claims for a manifestly 

proslavery or antislavery Constitution made by the political actors of antebellum 

Democratic or Republican Parties.  Further, how can an ambiguous Constitution oversee 

an increase in the number of humans held in bondage in the United States from 694,280 

in 1790 to 3,950,000 in 1860?  Neither does an ambiguous Constitution explain the 

decline of that number to practically zero by the end of 1865. 
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 The ambiguous and ambivalent nature of the results provided by previous 

examinations of the relationship between slavery and the Constitution are themselves the 

best evidence that the right question is not being asked in these investigations.  Maybe the 

debate over original meaning, as important as it is historically, does not have to be 

resolved in an investigation of the political development of the regime.  Analytical 

leverage can, in fact, be regained by asking not whether the document is antislavery or 

proslavery, but by determining whether the Constitution inaugurates a proslavery or 

antislavery project.  Instead of looking at the document as a judge seeking an 

authoritatively-binding original meaning, one investigates the Constitution, from a 

“constitutional frame of mind” – that is as a politically-minded constitutional framer. 

This process shows that even assuming that the “best”3 judicially cognizable 

interpretation of the Constitution is antislavery that its political logic was something else 

entirely.   

In this study three possible paths for the enslaved or free development of the 

polity will be investigated.  The Constitution will be shown to strongly disfavor all three 

approaches, be they abolitionist, free-soil, or expansionist-proslavery ones.  Instead, it 

will be shown that the 1787 Constitution privileges a Congressional variant of Popular 

Sovereignty, leaving the choice between free-soil and expansionist policy to future 

Congresses.  The political difficulties the Constitution places in the way of abolition are 

great and the resources it grants are few.  Seen in this light, the Constitution failed to 

                                                 
3 By “best,” I mean in terms of normative outcomes, interpretative validity, and historical accuracy.  For 

my part I am convinced that Frederick Douglass’ account of the Constitution is the “best” in this sense, but 

that even this account falls short of linking a conception of the Constitution to a political logic capable of 

bringing the abolitionist project to fruition without entering the sphere of force, and violent force at that.  

More will be said about this important matter, see infra pp. 18-19 
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embody the political logic that would bring the antislavery sentiments of the framers4 to 

fruition. 

 IS IT A “GLORIOUS LIBERTY DOCUMENT” OR “AN AGREEMENT WITH HELL?” 

Nonetheless, one cannot simply brush off the historical and contemporary debate 

on the original meaning of the text of the Constitution so easily.  This is especially the 

case because a key exponent of the view that the Constitution is an antislavery document 

is none other than one of the most renowned presidents in American History: Abraham 

Lincoln.  Lincoln argued that it would be a mistake to see the Constitution, and the 

founding more generally, as pro-slavery.  In fact, in his speech in Peoria in 1854, before 

his debates with Stephen Douglas, Lincoln contends that the founders were antislavery 

men fully dedicated to the principles of the Declaration.  Lincoln explains that deviations 

from this belief were dictated by prudential accommodation to an already existing and 

deeply embedded practice.  He likens slavery to a “cancer” of the body politic.  This 

cancer cannot be immediately removed, for the procedure is likely to cause bleeding that 

will cause the loss of the patient (the union).  At the very least it should be prevented 

from spreading. And when it becomes practicable to take positive and gradual action to 

remove it, one should do so, with all due haste.  The Constitution and the first Congresses 

under the Constitution “hedged and hemmed it [slavery] in to the narrowest limits of 

necessity.”  Lincoln puts special emphasis on the fact that “at the framing and adoption of 

the Constitution, [the framers] forbore to so much as mention the word "slave" or 

"slavery" in the whole instrument.”  The fact that they refused to even mention the name 

                                                 
4 For a list of five prominent founders, Washington, Adams, Franklin, Hamilton,  and Madison, and their 

notable and true antislavery sentiments see West 1997, p. 5 
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of such a vile practice shows that fathers denied “that there can be moral right in the 

enslaving of one man by another” (Lincoln 1854). 

 The idea that it is truly significant that the Constitution refused to use the word 

slave throughout the document is a common thread in analysis terminating in the 

conclusion that the text is a “glorious liberty document” (Douglass 1852, Lincoln 1854, 

West 1997).  Yet, it is clear that this fact alone is not dispositive, as the Constitution 

contains a number of features that were interpreted to support the institution of slavery, 

such as the fugitive slave clause (cf. Prigg v. Pennsylvania).  The seeming contradiction 

between the universal freedom and equality announced by the founding documents and 

these features of the Constitution can be reconciled in at least three possible ways.  First 

it is possible that the founders never believed that all men were created equal.  Some 

recent scholarship on Jefferson suggests as much, at least with respect to the author of the 

Declaration (Wiencek 2012). The second possibility is that they may have believed in 

equality but did not understand what this would truly entail.  They would mean that likely 

took for granted that no active effort would be required to eliminate slavery; that the 

institution of slavery was already on its way to peacefully dying out.5  Or perhaps most 

damningly it is possible that they understood the tension between the principles of the 

American Revolution and slavery and knowingly chose to violate the principles of the 

Declaration (Finkelman 2001). 

An argument that seeks to illustrate the antislavery character of the Founding as a 

whole must refute these possibilities; in order to redeem the Constitution it is merely 

                                                 
5 In Freehling 1979, this is presented as a possible explanation if one emphasizes their antislavery “dreams” 

rather than their deeds. 
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necessary to refute the third.6   This position directly implicates the Constitution: it 

alleges that the Constitution is a proslavery document.  This challenge is admittedly 

difficult to meet, since the Founders certainly did not abolish slavery nationally during 

the founding period (West, p. 10).  However proponents of the antislavery constitution 

argue that although “major concessions” were made to slavery, criticizing the document 

for this reason ignores the context of its creation: the document was created to found a 

stronger union, a necessary precondition for “liberty for anyone” (pp. 14-15, emphasis 

original).  Since the union was on the verge of collapse it is understandable and excusable 

that slavery “receded into the background as a national issue” (p. 16). 

 A textual argument for the pro-freedom Constitution maintains, moreover, that 

each of the compromises forged in the convention are less decidedly proslavery than they 

seem.  Scholars often point to the fact that the three-fifths compromise is often 

misinterpreted due to a misunderstanding of context (Storing 1979, West 1997).   West in 

particular posits that there is significance in the fact that the Northerners’ debating 

position advocated considering slaves as property and the Southerners at the convention 

actually wanted the slaves counted as persons.  Moreover, he argues that this shows that 

this clause is not a directly racially biased one, as free African Americans counted as a 

full person under this clause (p. 16).  With regards to the clause disallowing the abolition 

of the slave trade before 1808, it is possible to point to the Constitutional theory advanced 

by northern congressmen in 1819-20.  These Congressmen believed that once 1808 

                                                 
6 It is not necessary to refute the first two possible explanations because the first is concerned much more 

with the Declaration of Independence, and the second because it concerns primarily the privately held 

intentions, beliefs, or opinions of the framers.  I do not deny that these would be important possibilities to 

consider as a historical matter, but they do not directly implicate the Constitution.  The third possibility is 

different, as is discussed below. 
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passed that the power to control migration presented the legislature constitutional 

authority for limiting slavery, since it applied only to states existing in 1787.  Ostensibly, 

this means that slavery could be wholly abolished in the territories.  On the fugitive slave 

clause, West repeats Lincoln’s contention that by refusing to acknowledge slavery or its 

legality reproves the view that the founders considered slavery legitimate. 

In the case of the context of the three-fifths clause it is simply true that it was the 

northern delegates who lobbied for the enslaved to be counted not at all.  This places 

things in a slightly different light, but one wonders if this strategic motivation really 

touches the meaning of the Constitution.  Regardless of the source of the doctrine, there 

is no doubt that the Constitution solemnly declares that some human beings are to be 

counted in national census records as less than a full human being.  Even more 

problematic is the contention that merely by not utilizing the word slave the Constitution 

is saved from the stain of the fugitive slave clause.  This clause, as understood by the 

Second Congress in 1793, extended to those “escaping from service to their masters.” 

This suggests that the “fugitive slave clause” appeared to contain the concept “slave” 

even if it did not use that precise word.  

Problems such as these led some antebellum abolitionists, the Garrisonians, to 

reject the kind of arguments made above by Lincoln.  They argued that a clause-bound 

interpretation of the Constitution revealed that it was utterly complicit in the hell-black 

crime of slavery.  This view is not an unreasonable position and has attracted a prominent 

contemporary adherent.  Rather than a historical anomaly or oddity arising from an 

unusually radical set of abolitionist beliefs, Paul Finkelman argues that “a careful reading 

of the Constitution reveals that the Garrisonians were correct” (2001, p. 6).  The 
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argument of Finkelman and other Garrisonians is an almost point by point attempt to 

refute the above textual arguments.  One starts with the fact that several clauses were well 

known to directly reference slavery regardless of whether they used the word itself.  In 

this view there are in fact five clauses directly referencing slavery: there are two clauses 

referring to “the three-fifths compromise.” two clauses dealing with “importation,” and 

finally the “fugitive slave clause.” This repetition of topics occurs because the twenty 

year moratorium on abolishing the slave trade is separately made unamendable in Article 

V.  Examining clauses one by one in this text-bound fashion it is indeed possible to call 

numerous other clauses into question as being indirect references to slavery.  Examined 

with the institution of slavery in mind, several constitutional provisions take on a more 

foreboding air.   Aiding the cause of slavery are clauses allowing for federal support to 

put down (slave) insurrections, prohibiting taxes on exports (providing tax-free status for 

the products slave labor helped produce), providing for the Electoral College, allowing 

for new states to be admitted, and requiring a three-fourths majority of states to pass new 

amendments (Finkelman 2001, p. 8).  Moreover, “the three-fifths clause would help 

determine the outcome of presidential elections. Thus, the fundamentally antidemocratic 

Electoral College developed, at least in part, to protect the interests of slavery” (p. 22). In 

this view, with so many clauses operating either directly or indirectly to support slavery it 

is difficult to argue that the delegates only made the minimum prudent concessions to 

slave-holding interests necessary to found the union. 

CAN SOURCES OUTSIDE THE TEXT RESOLVE THE DEBATE? 

The peculiar treatment of slavery in the text of the Constitution can lead one to 

suppose that its “original intent” cannot be grasped without recourse to sources outside 
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the text.  Nearly all arguments about the meaning of the text admit that “the Constitution 

did give substantial protection to slavery” (West 1997, p. 17).   Instead it is often argued 

that it is simply wrong to read the Constitution in isolation—as this could lead to an 

inappropriate proslavery reading of the document.  “The original intent of the 

Constitution cannot be understood from its text alone” (p. 18).  Only by reading the 

Constitution in the light of the “fundamental principles of the revolution” can one 

correctly construe the document.  This is a powerful argument both because of its appeal 

to a nation “founded on the proposition that all men are created equal” and, of course, 

because of its twin source: the Declaration of Independence and Abraham Lincoln. 

Indeed, a powerful interpretive tradition of the Constitution, inherited from 

Lincoln, holds that the Constitution is only one half of a founding pair of documents.  

Lincoln argued that the Declaration of Independence was an “apple of gold” framed in a 

“picture of silver” (Jacobsohn 1993). While this is a profound image full of biblical 

allusion, this move has the effect of placing the Declaration at the center of the founding.  

One result of this re-centering is the seeming demotion of the Constitution by this 

metaphor.  Certainly the “frame” of a portrait is less significant than the subject pictured 

on the canvas, even if the frame is essential for holding and protecting the canvas.  Of 

course this may be over-reading the metaphor.  The Constitution is certainly not merely 

an aesthetic accessory: surely Lincoln means frame to connote the presence of the 

Constitution as the backbone of the nation.  It is nonetheless the case that silver is a 

precious metal, but it not nearly as precious as gold. 

Besides de-centering the Constitution, reading the Constitution through the light 

of the Declaration is puzzling in the case of slavery. Leaders of social movements – most 
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prominently Martin Luther King, Jr. – and even political leaders – such as Lincoln – have 

often sought to utilize the Declaration.  This being the case they generally do so as a way 

to bring the nation back to righteousness through bringing it closer accord with its 

founding principles of justice.   This process, however, would not seem necessary if the 

nation’s formal legal and governmental architecture were already pro-liberty.  While the 

Declaration may serve as a focal point for “re-foundings” and provide an essential part of 

the nation’s “constitutional identity,” (Jacobsohn 2010) it neither structures political 

contestation nor distributes authority to the various branches of the political regime of the 

Nation.  Finally one is left with an uncomfortable question: Did not the delegates at the 

Philadelphia Convention knowingly make immoral choices if they had the Declaration in 

mind when they created their proposal to send the states?  It is difficult to answer this 

question with anything but a kind of dodge; that prudence required temporary violations 

of the Declaration.  It remains to be seen, however, whether the violations were indeed 

temporary. 

Even apart from these difficulties the Declaration is also not the only piece of 

outside source that can be used to supplement understanding of the constitutional text.  

Attempts to understand the intentions of the framers often look to Madison’s copious and 

exhaustive notes taken at the Constitutional Convention.  Historically, the release of these 

notes had a profound effect on the abolitionist cause.  In fact, at first “Garrisonians did 

not necessarily see the Constitution as the result of a deliberate conspiracy of evil men; 

rather, they understood it to be the consequence of political give-and-take at the 

Convention of 1787” (Finkelman 2001, p.5).  It was not until the publication of 

Madison’s Notes of Debates in the Federal Convention of 1787 that they came to believe 
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that the Constitution was proslavery and that the compromises were ones of expedience 

rather than necessity.  The radical Garrisonians believed, just as Lincoln did, that the best 

way to read a Constitution was not in isolation.  The difference was the context in which 

they read the instrument.  Instead of using the Declaration, they investigated the literal 

intentions of the delegates at the Constitutional Convention.  Only after they saw that the 

debates returned to slavery and bargains over slavery, time and time again, did they move 

to the radical position that they are known for: that the Constitution was a “covenant with 

death” and “an agreement with Hell” (Garrison 1845, 1842).7  

Arguing from evidence gathered from Madison’s notes, the Garrisonian position 

rejects the praise typically given to the practical prudence of the founders.8  This praise is 

generally premised on the assumption that the founders were compromising with slavery 

to serve the ends of union.  Garrisonian readings of Madison’s notes focus on the case of 

the alleged and evident “dirty compromises,” to argue that the compromises were not 

always in favor of the “lesser evil.” One such “dirty compromise” allowed motions to 

pass based on an “understanding:” a quid pro quo between the material interests of New 

England and the Carolinas (Madison’s Notes: August 29th).  The compromise entailed a 

trade of allowing commercial and navigation legislation to be passed by a simple 

majority (rather than the southern preferred two-thirds) in exchange for not opposing the 

slave trade provisions in the draft of the Constitution.  This involved trading economic 

                                                 
7 The Garrisonian abolitionists were likely incensed to see language such as this in Madison’s Notes of 

Debates in the Federal Convention of 1787: Roger Sherman, on August 22
nd

, 1787, said: “He disapproved 

of the slave trade: yet as the States were now possessed of the right to import slaves, as the public good did 

not require it to be taken from them & as it was expedient to have as few objections as possible to the 

proposed scheme of Government, he thought it best to leave the matter as we find it” (emphasis added). 
8 West (1997), for instance, praises the “political morality” of the founders.  In West’s telling the founding 

fathers recognized that “a government that violates in some respects the principle of consent or protection 

of rights may be tolerable as the lesser evil, if the alternative is likely worse” (p. 20). 
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benefits between the two sides.  In this view the only thing “compromised” were the lives 

of the some 40,000 Africans brought forcibly to America to become slaves during the 

time period between 1800 and 1808 when South Carolina resumed the slave trade (Brady 

1972, p. 615). A Garrisonian may sum up his case on this point thusly: “On every issue at 

the Convention, slave owners had won major concessions from the rest of the nation, and 

with the exception of the commerce clause they had given up very little to win these 

concessions” (Finkelman 2001, p. 35).   

And neither would a Garrisonian be finished.  Interpretations of the “original 

understanding” of the Constitution often turn to the ratification debates.  This view holds 

that the Constitutional Convention was not the final arbiter of the meaning of the 

Constitution.  Since the Constitution was merely a proposal until ratified, many seeking 

the original meaning of the text turn to the expectations and debates of the ratification 

process in the states.  When slaveholding delegates to the Constitutional Convention such 

as South Carolinian Charles Cotesworth Pinckney returned to their states they were 

frequently eager to urge for ratification of the new Constitution on the ground that the 

new document gave slaveholders additional security not possessed under the Articles. 

Pinckney gave the following speech to his state’s House of Representatives during initial 

states of the ratification debates: 

We have a security that the general government can never emancipate 

them[slaves], for no such authority is granted and it is admitted, on all 

hands, that the general government has no powers but what are expressly 

granted by the Constitution, and that all rights not expressed were reserved 

by the several states (quoted in Finkelman p. 9). 

Southern slaveholders’ efforts at securing government protection of their property, in 

Pinckney’s view, were an astounding success.  At Peoria, Lincoln argued that with 
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regards to slavery, “the thing is hid away in the constitution.”  Finkelman responds that, 

“As long as they were assured of protection for their institution, the southerners at the 

Convention were willing to do without the word “slave” (p. 6).  Given the foregoing, it is 

plausible to presume the thing hidden in the Constitution was not slavery, but the 

Constitution’s true tilt on the issue. 

 One must wonder, however, whether the slaveholders in all the ratification 

debates spoke so univocally.  In examining the debates and the ratification rhetoric of 

1787-88, the Garrisonian position takes Pinckney and others in his class not only at their 

word, but also as an authoritative source of Constitutional interpretation.  In the first 

place, state leaders of heavily enslaved states, like Pinckney, had a clear rhetorical need 

to present the best possible light on Constitutional affirmation of slaveholding “rights.”  

Certainly nowhere in the document does it say that slavery can never be abolished.  Only 

the Confederate Constitution of 1861 has such a provision, not the United States 

Constitution of 1787.  Second, other slaveholding states saw slaveholders being placed in 

jeopardy by the Constitution, which is hardly a rational response to a clearly proslavery 

frame of government.  In fact, some Virginians like Patrick Henry argued against the 

Constitution on these grounds (Maier 2010, p 295). 

 Last, the Garrisonian explanation of the mercenary financial motives that the 

states operated on to transact the “dirty compromise” of August, 29
th

 is flawed.  There is 

countervailing evidence to suggest that this compromise was more than an expedient 

trade of interests, and could be portrayed as a compromise to achieve a higher good.  This 

evidence is the vote of Maryland on the same compromise.  Maryland, despite having a 

clear financial interest in ending the slave trade—as their position was like that of 
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Virginia, possessing in some sense ‘more slaves than they needed’—voted for the 

compromise.  This places the interest of union, not of crass economism, as significant 

explanations for some and in fact many of the votes taken on the slavery issue.    

 While the Garrisonian and the Lincolnian position trade “body-blows” neither 

really refutes the other.  In neither case are the accounts fundamentally misleading.  The 

Lincolnian suggestion that the Constitution be read in the context of the Founding Era 

more generally, and the Garrisonian attention to the Constitutional Convention both 

highlight different aspects of the Constitution’s relation to slavery.  That approaching the 

“original intent” of the Constitution on slavery from these perspectives yields such 

different answers allows one to draw an important conclusion: as important as it may be 

historically to determine the true “original intent” of the Constitution on a particular 

issue, this method frequently does not get to the heart of the matter.  This is because in 

many cases the goal of finding an original intent of the Constitution both impossible and 

irrelevant to the meaning of a document meant to “fundamental law… full and complete 

in itself.” (Douglass 1852, 1860). 

Indeed, attempting to answer the question posed in this study based on the 

“original intent” of the founders is open to a devastating critique, articulated elaborately 

by Frederick Douglass over a century and a half ago.  For Douglass, the Constitution was 

not a “vague, indefinite, floating, unsubstantial, ideal something, colored according to 

any man’s fancy, now a weasel, now a whale, and now nothing” (p. 468). The 

Constitution is not an empty vessel, capable of bearing reinterpretation without limit. “On 

the contrary, it is a plainly written document, beginning with a preamble, filled out with 

articles, sections, provisions, and clauses, defining the rights, powers, and duties to be 
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secured, claimed, and exercised under its authority… The American Constitution is a 

written document full and complete in itself” (Ibid.). The fact that the U.S. Constitution is 

a written document with an authoritative text (alterable only by the amendment 

procedures provided in Article V) makes the interpretation of this constitution quite 

different than a constitution modified by custom such as the British Constitution.  

Under this view, the meanings, practices and interpretations accreted over time 

are ultimately not as significant as the text itself. Thus the fundamental law of the United 

States should be considered only the mere written text, without looking at the intentions 

of the framers and the history or traditional practices of the government. Douglass says 

that “It would be the wildest of absurdities, and lead to endless confusion and mischiefs, 

if, instead of looking to the written paper itself, for its meaning, it were attempted to 

make us search it out, in the secret motives, and dishonest intentions, of some of the men 

who took part in writing it. It was what they said that was adopted by the people, not 

what they were ashamed or afraid to say, and really omitted to say” (p. 469).9 He grounds 

this argument on the very secretive nature of the Constitutional Convention.  By 

deliberating in secrecy the framers sought to submit the Constitution to the people to be 

ratified or rejected as a free-standing document, without elaborate commentary or 

intention to guide them (Ibid.). No one would suggest that such a process should be taken 

for all law or contracts, but with regards to a fundamental law meant to frame a perpetual 

                                                 
9 On the subject of wild absurdities, Douglass points to the fact that Madison himself gives evidence to 

both the proslavery and the antislavery argument.  He speaks at the Constitutional Convention to urge the 

word “slavery” be kept out of the document to discourage the belief that slavery is condoned by the 

document, while he speaks at the ratification debates of his state of Virginia arguing that the Constitution 

defends slaveholding interests to the fullest possible extent. “The fact that Mr. Madison can be cited on 

both sides of this question is [more] evidence of the folly and absurdity of making the secret intentions of 

the framers the criterion by which the Constitution is to be construed” (Douglass 1860, p. 475). 
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union, it makes sense to suppose that its meaning should proceed from an ordinary and 

straightforward understanding of its preamble, articles, sections and clauses. 

 In the end an examination of original intent is insufficiently concerned with the 

dynamic nature of the political logic of a constitution.  To determine if the Constitution is 

pro-slavery or anti-slavery must turn on more than a decision as to whether the flawed 

men who wrote it personally were against slavery or were cruel temporizers with evil.  To 

reiterate a point, the constitution is a “plan” for government in the future and looking to 

the original intent of the Founders, whether found in the Declaration or the deals at the 

Constitutional Convention, is not necessarily to best way to discover that plan.  Other 

scholars have made a similar insight: instead of looking at the original intent of the 

Founders perhaps it is best to look at the structure of the Constitution itself. 

 THE STRUCTURAL DEBATE: PRINCIPLES DERIVED FROM THE CONSTITUTION 

 As a result of the contradictory evidence marshalled in determining the proslavery 

or antislavery status of the Constitution as a document the remainder of this paper is 

devoted to answering the question as to whether or not the Constitution inaugurated a 

pro- or antislavery project.  Before proceeding to answer the question independently, it is 

wise to attend to two scholarly views in particular, because both Storing (1979) and 

Graber (2006) would likely contend that this argumentative turn is neither novel nor 

unique to this paper.  To accomplish this turn to structure, these scholars have adopted 

what is, in essence, a case study approach.  Rather than determining the abstract “original 

intent” of the Constitution as a whole, on this issue Herbert Storing and Mark Graber set 

out to analyze the constitutional principles at stake in one judicial decision.  They each 
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investigated the most significant case of the antebellum era, the Dred Scott decision, and 

came to drastically divergent views of the status of slavery in the Constitution.  

Thoroughly analyzing their arguments, one can hope to determine if the Constitution is a 

proslavery frame or an antislavery one.  Doing so may also reveal whether or not the 

Constitution is antislavery, proslavery, or ambivalent in its relation with slavery. 

 It is perhaps wise to start with Storing’s “Slavery and the Moral Foundations of 

the American Republic” as he anticipated several of the arguments that Finkelman used 

above, as they are extensions and elaborations of arguments already being made by 

scholars in the 1970s.10  Storing insists that the argument of Justice Taney and that of the 

contemporary critics of the Constitution are one and the same: “a gross calumny on the 

Founders” (1975, p. 217).  In this essay he allies his arguments with those of Frederick 

Douglass who contended “that the Federal Government was never, in its essences, 

anything but an antislavery government” (quoted on p.221).  Borrowing the metaphor 

that Douglass used in describing the Constitution, Storing argues that support for slavery 

in the Constitution operated as “Scaffolding… [supporting] slavery strong enough to 

allow the structure [the union] to be built, but unobtrusive enough to fade from view 

when the job was done” (Ibid.).  Great evidence has thus far been provided to indicate 

that the support may have been more than scaffolding, but he believes he has an answer 

to this contention.   

 When one closely examines the clauses in the Constitution regarding slavery, 

Storing believes that one can see that “there is something that is not ordinary about this 

                                                 
10 Storing specifically lists John Hope Franklin as his distinguished scholar he set about refuting. Cf. p. 

214. 
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particular article of (slave) merchandise and property” (p. 223).   In other words, Justice 

Taney was wrong to insist that the Constitution was pledged in express terms to preserve 

and protect slave property.  Rather, Storing claims that it indicated that there was 

something less than legitimate about this particular type of property.  The specific 

evidence he gives is the unusual language used in the Constitution in the importation 

clause and circumstances of the three-fifths clause.  Admitting that the three-fifths clause 

represented a ‘bonus’ to slave states, Storing nonetheless argues that “the concession to 

slavery here was not in somehow paring the slave down to three-fifths but in counting 

him for as much as three-fifths of a free person” (p. 222).  He bases this claim on that 

which was noted above, that Northerners actually wanted slaves to be uncounted while 

slaveholding interests wanted the slaves to count fully.   

 Storing also puts great significant in the language of the importation clause.  

Examining this clause he comes to the conclusion that it is designed to give a “temporary 

respite to an illicit trade” and after the passing of twenty years swiftly eliminated (p. 

223).  Even the mere fact of the fact this clause was necessary meant that the Deep South 

feared that without it that the slave trade would be outlawed even sooner.  This must have 

been premised on the belief that the new Constitution empowered the federal government 

to eliminate the slave trade, certainly an antislavery aspect of the Constitution.11 

 To sum up the defense of the antislavery Constitution it is worth quoting from 

Storing at length: 

                                                 
11 Conversely, it bears remembering that “At no time did the Convention consider a clause flatly 

prohibiting the trade; the entire debate was over whether the Constitution would explicitly protect the trade 

(Finkelman 2001, p. 32). 
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The Founders did acknowledge slavery, they compromised with it.  The 

effect was in the short run probably to strength it… [but]…in their 

accommodation to slavery, the Founders limited and confined it and 

carefully withheld any indication of moral approval, while they built a 

Union that they thought was the greatest instrument of human liberty ever 

made, that they thought would lead and that did in fact lead to the 

extinction of Negro slavery (pp. 222-223). 

Storing thus does not rest his defense solely on “original intent,” although that is one 

element of his argument.  He argues that Taney was wrong in his reading of the 

Constitution and in recounting the views of the founders. Storing is thus making claims 

both about the best interpretation of the plan of the Constitution and a historically true 

“original intent” (p. 216).  The view of the Constitution that Storing takes is that the long 

term trajectory of establishing a rights-protecting republic eventually set the nation on the 

way to abolition, even if in the short run that meant protecting slavery. 

 Storing’s argument has more than a few strong points in its favor.  The first is that 

it is unquestionably true that the Union, operating under the Constitution, did ultimately 

succeed in gaining abolition, partially through the Emancipation Proclamation and then 

for the entire slave population by the Thirteenth Amendment.  Secondly, the fact that 

Frederick Douglass advanced a similar argument means at least some abolitionists 

disagreed with Garrison: the Constitution did not stand in the way of their movement.  It 

would of course be impossible for abolition to occur under the Constitution if 

abolitionists were unanimous in agreeing that the Constitution was insufficient to the task 

of emancipating the enslaved. Finally, Storing focuses on the plan or long term trajectory 

of the regime constituted by the 1787 Constitution.  This emphasis on the plan implies 

that abolitionism in civil society could be plausibly acted upon by the politicians who 

would ultimately need to act on their behalf. 
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 In spite of these clear strengths Storing and Douglass’ argument misses two 

decisive considerations.  Douglass, at to some degree Storing, consider the Constitution 

to be rightly read through an understanding of law qua law that further limits the 

concessions to slavery in the document. 12  It is likewise worth quoting Douglass at 

length: 

In all matters where laws are taught to be made the means of oppression, 

cruelty, and wickedness, I am for strict construction. I will concede 

nothing. It must be shown that it is so nominated in the bond. The pound 

of flesh, but not one drop of blood. The very nature of law is opposed to 

all such wickedness, and makes it difficult to accomplish such objects 

under the forms of law. Law is not merely an arbitrary enactment with 

regard to justice, reason, or humanity. Blackstone defines it to be a rule 

prescribed by the supreme power of the State commanding what is right 

and forbidding what is wrong (Douglass 1860, p. 476). 

Douglass’ argument is a powerful and persuasive culling together of Blackstone, 

Shakespeare, and the Liberal Tradition.  The difficulty of Douglass’ view is that the 

Constitution does not specifically call on any of these higher principles of Western 

Civilization.   

 In addition, the Constitution’s written character and emphasis on structures 

suggests that arguments emphasizing what may be called the saving quality of law 

                                                 
12  It may be that a reader considers Douglass as better situated within the natural law tradition than the 

liberal tradition emphasizing the beneficence of law qua law.  This argument is subject to an even more 

powerful rejoinder than that given to Douglass’ account of law qua law: The importation of natural law into 

the Constitution is left to the individual politician and judge.  Furthermore, without explicit statement of the 

particular principles to be permanently enshrined in the Constitution it is not impossible for others to 

import proslavery natural law into the Constitution.  Proslavery apologist George Fitzhugh averred that it 

was the unalienable right of nineteen-twentieths of the population to be enslaved (1857, Chapter 7).  His is 

an extreme view (more extreme than Taney’s to be sure) but it is worth considering whether the thought of 

the judges deciding Dred Scott had more in common with Douglass or Fitzhugh.  It is worth noting that 

even the dissents in Dred Scott fail to mention natural law, only calling on natural right.  In his dissent 

Justice Curtis declared that “Slavery, being contrary to natural right, is created only by municipal law” (60 

U.S. 393).  Notice that municipal law is able to overcome or usurp natural right.  There is no sense in which 

municipal law could be seen as superior to natural law, however.  This shows the distance between the 

dissents and Douglass.   
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properly understood are simply not efficacious in fulfilling the “plan” envisaged by the 

Constitution.  “Strict construction” as proposed by Douglass above, is clearly a judicial 

practice, whereby the Constitution’s morally dubious compromises are to be limited by 

an active and clever jurisprudence (like that of Portia in the Merchant of Venice).  The 

Constitution as a whole is constructed with the belief in mind that the words of law are 

but “parchment barriers” and that relying on them alone for the protection of liberty is a 

recipe for disaster (Federalist 48).  It is possible and legitimate to interpret a Constitution 

as Douglass proposes here, but one must wonder if the Constitution, creating the 

structures of governmental power and authority has maximized or minimized the political 

resources available to men such as Douglass.  It will be shown later in this study that the 

plan set in motion by the Constitution was profoundly open in a way that it simply could 

not have said to have been if it was truly inaugurating an antislavery project. 

 This contention may perhaps be uncharitable, so arguendo consider that the “law 

qua law” argument of Douglass is the best argument for the antislavery Constitution 

available; even with this proviso Storing’s argument is problematic.  After all, the 

question still remains whether the framers of the Constitution sought to bring about the 

end of slavery through the rule of law or the rule of arms.  Storing’s argument (and 

Douglass’ by implication) blurs the distinction between peaceful settlement and force and 

is premised on the fact that abolition resulting from a war is to be attributed to the 

Constitution.  But the framers knew that in war, “accident and force” hold sway.  

Abolition under the Constitution was not the result of “reflection and choice.” The 

framers knew that sometimes force was necessary, but they infinitely preferred 
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“reflection and choice.”13  Yet, neither the framers, nor Douglass, nor Storing explain 

how the “scaffolding” is to be peacefully removed from the edifice without the southern 

wing falling down.  Unless one sees the Civil War as both unproblematically good, and 

the result foreordained, then the “scaffolding argument” is shown to be cogent, 

sophisticated, but ultimately unsatisfying.   

 If Storing’s argument is ultimately not a persuasive account of the antislavery 

project inaugurated by the Constitution, what is Graber’s reply?  Mark Graber in his 

work, Dred Scott and the Problem of Constitutional Evil (2006), attempts to articulate an 

explanation of the compromise with slavery in the Constitution.  Graber takes on a task 

that very few if any contemporary scholars have attempted, which is to show that rather 

than being a “gross calumny,” “a lie before God” or “an abomination” that Dred Scott 

“may have been constitutionally correct” (pp. 1, 15-16, emphasis original).14  He holds 

this to be the case because no prominent jurisprudential approach can compel a particular 

result in the vexed circumstances surrounding this case.  Graber attempts to show that the 

institutional, historical, and aspirational theories all yield as great support for Taney’s 

opinion as they do for the dissenting view of Curtis and McLean (pp. 18-89). 15   

                                                 
13 Stephen Spielberg’s Lincoln, places unusually philosophic words in the mouth of Confederate “Peace 

Commissioners” John Campbell and Vice President Alexander Stephens: 

John Campbell: Did you defeat us with ballots? 

Alexander Stephens: How have you held your union together? Through democracy? How many 

hundreds of thousands have died during your administration? Your Union, sir, is bonded in cannon fire and 

death.  
14 These quotes are from Storing 1975, Frederick Douglass 1858, and Sunstein 2000, respectively. 
15 Institutional arguments in favor of leaving such critical decisions to the democratic process ignore the 

fact that Dred Scott was “undertaken only upon the explicit invitation of Congress and the President (p. 33).  

Historical (“original intent”) arguments place too much weight on refuting Taney’s clear exaggerations and 

ignore the validity of his more “prudent” statements about the status of legally-enforced all-white militias 

(in all Northern States) that suggest the fact that African Americans as a class were not considered citizens.  

In Graber’s view, the dissent’s historical errors in ascribing voting rights as clear proof of citizenship are 

just as clear as Taney’s categorical denial of any African American ever being considered a citizen.  Non-
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 Having placed the arguments of generations of constitutional and judicial scholars 

in jeopardy, Graber moves to a consideration of what a valid interpretation of the 

Constitution regarding slavery would entail.  One of the most telling statements Graber 

makes regarding slavery is to note that it “ambiguously pervades the antebellum order… 

[structuring every] governmental institution… with an eye to creating and maintaining a 

balance of sectional power” (p. 12).  Here he makes an interpretive move that has more in 

common with Storing than Finkelman or West: he examines the structure of the 

Constitution and infers a future plan of government from that structure.   

 Explicitly citing Storing’s other work on the Constitution, he argues that “rather 

than legally specify in advance and for all time what various interests were, the 

Constitution of 1787 enabled states, government officers, various religious sects, and 

other important political groups to determine and protect their interests” (p. 100).  The 

constitution provides for contestation, structuring that contestation to result in wise and 

responsible decisions.  Graber argues that this general structure is equally applicable to 

the concept of slavery.  The framers of the Constitution intentionally avoided settling the 

sectionally divisive issue of slavery “because they recognized the limits of laws as a 

permanent solution…. [Instead they created] a constitutional politics that enabled 

Americans to resolve constitutional questions” as part of the ordinary political process (p. 

171).  In Graber’s view, the constitution was in fact so ambiguous on the topic of slavery 

                                                                                                                                                 
citizen suffrage was in fact common in Jacksonian America (p. 49).  Aspirational arguments fail to take 

into account that Lincoln’s aspirational view emphasizing a reading of the principles of the Declaration into 

the Constitution was not the only or even majority aspirational view of the time.  White supremacy actually 

provided more popular “aspirational” grounds for holding as Justice Taney did than Lincoln’s aspirational 

intent would have.  Although Graber is successful in embarrassing each of the schools of jurisprudence that 

he discusses in his work one would have to wonder if the proper test of a jurisprudential theory is whether 

its tenets literally “compel” the right result in every constitutional case.  It is likely that this is an impossible 

standard to meet and something akin to the rhetorical strategy of debating a “straw man.” 
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that “South Carolina, Virginia, and the Northern States ratified slightly different 

Constitutions” (p. 109).  While South Carolinians, as was seen above, thought the 

Constitution would protect slavery in perpetuity, many Virginians saw national antipathy 

toward slavery manifest in the document. 

 Graber breaks decisively with Storing’s view in a profoundly interesting way.  In 

supplementing his account of the structure of the Constitution Graber actually claims to 

discover two original intentions – not in the “secret motives” or “dishonest intentions” of 

the founding fathers, but in the structure of Constitution.  He further argues that neither 

intention was necessarily antislavery.  Instead of reading the Constitution’s ambiguity as 

entailing some sort of incoherency, “oversight, a consequence of failure to reach more 

specific agreements, or the result of a conscious decision not to decide,” it is evidence of 

two commitments that could be placed under the heading bisectionalism (p. 96).  

Bisectionalism is the result of two “original intentions:” 1) “that bisectional coalitions 

would resolve constitutional ambiguities” and 2) “that a coalition in control of all 

branches of the national government would resolve constitutional ambiguities as that 

coalition thought best” (pp. 12-13). 

 On this basis, Graber’s ultimate evaluation of the constitution takes on some 

unusually idiosyncratic dimensions, but ones that follow from the conclusions he has 

drawn thus far.  First, Graber vehemently disagrees with Lincoln (and therefore Storing 

and West) by stating that history does not support his contention that the Constitution 

attempted to set slavery on its course towards its ultimate extinction.  In truth, he argues, 

the Constitution was set up to require southern consent to the abolition of slavery.  It did 

so through three provisions: 1) the three-fifths clause granting slavery a bonus in 
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sectional strength in the House of Representative; 2) the election of the President (biased 

toward southern interests by the three-fifths clause); and 3) through a requirement for a 

three-fourths majority of states concur to amendments to the Constitution.  The 

Constitution thus embodies an original commitment to bisectionalism that can be seen in 

the fact that the House was designed to tilt toward the interests of slaveholders (via the 

three-fifths clause and population growth) while the Senate (consisting of greater number 

of Free States) represented the interests of Northerners (pp. 114-115).   

 Yet, despite illustrating a Constitution that has a very great opening toward 

preserving human bondage, Graber does not criticize the Constitution on these grounds.  

He holds that the necessities of the Constitutional Convention fully justify this 

compromise with slavery (pp. 108-109, 233).  The political development of the polity in 

the antebellum period and the virulently divisive politics that led to the Civil War show 

that it actually should be faulted for failing to establish institutions that would facilitate 

the constitutional politics that could have renegotiated the inherently unstable union 

between slaveholding and free sections (p. 167). 

 Graber admits that his argument is idiosyncratic, but beyond this there seem to be 

several key premises to this argument that are asserted rather than conclusively 

demonstrated.  The actual interpretation of Dred Scott itself is tightly argued and does not 

attempt to claim too much: it only seeks to show that contemporary interpretative theories 

do not necessarily yield a different result than Taney’s.  On the other hand, the 

interpretation of the Constitution that Graber advances makes far stronger claims about 

the plan it set in motion without strong evidence to support these claims.  Not only does 

he advance far stronger claims in this regard, he also fails to consider, rebut or disprove 
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Storing’s “scaffolding” view of the Constitution on slavery.  Indeed, Graber is involved 

in an attempt to prove that the structure of the constitutional settlement, and, in fact, the 

lack of settlement on the issue of slavery, is proof of the bisectional original intent that he 

alleges that both sections violate in the run-up to Civil War. 

 Yet, there is something deeply incoherent about an argument that argues for a 

single constitutional commitment, bisectionalism, in the face of the view that the 

Constitution was ratified by different sections of the country for different reasons.  In 

short, when Graber asserts that there were three (or more) different understandings of the 

plan that the Constitution inaugurates he hardly buttresses the case that he has found the 

conclusively correct one.  The evidence he cites show, in some sense, that the framers 

were motivated by an interest to balance the constitution sectionally.  But this evidence 

mainly consists of events in the Constitutional Convention such as Madison’s proposal to 

have free inhabitants represented in one house and free inhabitants and slaves represented 

in another.  The problem is that this was merely a proposal.  The constitutional text, as 

ratified by the states, does not directly address bisectionalism. Graber plausibly argues 

that the absence of the word slave is to be taken as evidence of the desire to not 

improperly make a legal settlement on an issue that needed compromise.  If this is true, 

does not the Constitution’s equal silence on bisectionalism mean that this principle, if it 

was part its plan at all, was equally unsettled? 

 Further, Graber’s constitutional interpretation and evaluation of the Constitution 

is seemingly heavily influenced by a normative approbation of bisectionalism. One such 

example of a possible constitutionalization of this concept would be consensus 
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democracy, as conceptualized by John C. Calhoun’s concurrent majorities.16  Even 

ignoring for a moment Calhoun’s embrace of the slavery as a positive good argument, 

Calhoun’s argument is based on the premise that minorities need special protections 

within majoritarian systems.  This does not sound unusual or even out of step with 

something Publius would say, but Calhoun’s argument goes far further than anything 

from Federalist 10 or 51.  It instead contemplates state-centered nullification and 

secession as possible guards on the abuse of the majority.  While in a different context 

concurrent majorities may provide a rationale for minority rights protection, this instance 

seems to be a more of a straightforward rationalization for protecting one’s own interests 

than a coherent political theory.  One can be relatively certain that Calhoun would not be 

in favor of allowing the Northern states to nullify the stringent fugitive slave law of 1850, 

although there might be constitutional grounds for doing so. 

 The perspective taken in Dred Scott and the Problem of Constitutional Evil, 

however, treats these diversions from the political frame created by the Constitution (as 

discussed in the Federalist) as principles underlying the Constitution itself.  

Bisectionalism is the sine qua non of successful constitutional framing rather than the 

structure of powers, federalism, rights protection, or any other host of other ends of 

government clearly implied or explicitly stated in the Constitution.  It is not so much that 

Graber does not produce evidence that bisectionalism was an end that was embraced by 

the delegates at the Philadelphia Convention.  Indeed, on June 30
th

, Madison stated that: 

The States were divided into different interests not by their difference of 

size, but by other circumstances; the most material of which resulted 

                                                 
16 This is not a radical or alien imposition of a divisive figure into Graber’s work.  On the contrary, Graber 

himself positively highlights concurrent majorities as a type of consensus democracy. 
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partly from climate, but principally from their having or not having slaves. 

These two causes concurred in forming the great division of interests in 

the U. States. It did not lie between the large and small States: it lay 

between the Northern and Southern, and if any defensive power were 

necessary, it ought to be mutually given to these two interests.  

This is clear evidence that the balancing of Northern and Southern interests was a 

priority, especially for far-sighted leaders like Madison.  But there is not nearly enough 

evidence marshaled to truly prove that bisectionalism was the paramount good to be 

achieved by the Constitution at the expense of other goods, such as human liberty.  Since 

Graber’s entire argument about the correct characterization of the Constitution itself (as 

opposed to his critique of the contemporary approaches for rejecting Dred Scott) stands 

or falls on this contention, one would have to say that his explanation is not ultimately 

persuasive. 

AN AMBIVALENT CONSTITUTION? : THE AMBIGUOUS STATUS OF FEDERALIST 54 

Even if Graber’s formulation for the original intention of the Constitution is not 

thoroughly demonstrated, perhaps his view that the Constitution was “ambiguously 

pervaded” by slavery was a sound one.  After seeing so much ink spilled on both sides of 

the debate there is perhaps some reason to attempt to split the difference in a way, 

perhaps not dissimilar to Freehling’s contention in the introduction of this paper.  One’s 

reasons for at least entertaining this view are increased when one encounters a view of 

slavery in the Constitution that seems to be both a statement of the Constitution’s 

ambiguity and rendered by one who could see “further and better” than most (Storing 

1981).  This argument is that of Madison, writing as Publius in Federalist 54. 

In this paper Madison creates a ‘hypothetical argument’ from the standpoint of a 

Southern slaveholder.  It is hard to classify this maneuver as anything other than 
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ambiguous, on multiple levels.  Of course the first ambiguity is that Madison himself is a 

southern slaveholder.  This makes his theoretical outlining of what “one of [his] Southern 

brethren” would say hardly necessary and more than a little strange.  Yet of course 

Madison’s identity as one of members of the Publius triumvirate was intentionally 

suppressed at that time, thus providing a partial explanation for this artifice.  Yet at the 

same time the strange distance Madison creates from the observations of his fictional 

Southerner means that he may have had twin reasons for reporting the views of a 

Southerner in this way.  Not only did he need to do so to keep up the pseudonym of 

Publius, but he also may not personally agree with the argument he proposes.  This must 

be kept in mind when one investigates this paper. 

Federalist 54 takes the form of an answer to an objection that the three-fifths 

clause of the Constitution deviates from just principles of representation.  Madison states 

the objection as follows: “Slaves are considered as property, not as persons.  They ought 

therefore to be comprehended in estimates of taxation which are founded on property, 

and to be excluded from representation which is regulated by a census of persons.”  It is 

in the answer to this objection, “the reasoning which may be offered on the opposite 

side,” that Madison constructs his hypothetical Southerner.  Madison has his conjectural 

Southerner argue for a Constitution that is deeply ambivalent on the status of slavery.  

The first aspect of the ambivalence is his decision to have the Southerner counter the 

argument that slaves should be considered only as property, not with the argument that 

slaves have equal personhood as other inhabitants of the U.S., but with the contention 

slaves are somehow both.  He has his suppositional Southerner posit that, “The federal 

Constitution, therefore, decides with great propriety on the case of our slaves, when it 
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views them in the mixed character of persons and of property. This is in fact their true 

character” (emphasis added).  The basis for this view is that that slaves are both 

compelled to labor for another, thus “degraded from the human rank” and at the same 

time still considered a moral person responsible for any violence he or she commits and 

liable for punishment. 

This argument leads to a deeply ambivalent Constitution because it equally casts 

the arguments of Lincoln and Taney into question.  It is difficult to either square the 

proslavery or antislavery Constitution view with this argument.  On the basis of what 

Federalist 54 says it is difficult to defend Taney’s view of slaves as being considered 

only property under the Constitution.  If slaves were only considered as property there 

would be no way to explain why they were to be counted in the census and represented at 

a three-fifths ratio to free inhabitants.  In Taney’s conception there are no answers to 

questions like those of delegate Gouverneur Morris who asked: “Upon what principle is it 

that the slaves shall be computed in the representation? Are they men? Then make them 

Citizens & let them vote? Are they property? Why then is no other property included” 

(Madison’s Notes, August 5
th

)?   

Yet, the view of Constitution heralded here is hardly a triumph for the antislavery 

character of the Constitution.  Madison’s hypothetical southerner claims the Constitution 

considers slaves in their “mixed character” in accord to their “true nature” and in 

agreement with “the character bestowed on them by the laws under which they live.”  

Claiming that “it will not be denied that [the laws under which they live] are the proper 

criterion” for investigating the “rights” and character of slaves, Madison’s slaveholder 

provides support for popular sovereignty and discredits the view that slavery was fully 
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hemmed in by the Constitution.  If the Constitution was in accord with states that 

conceived of slaves as legitimately property, even in part, it is difficult to see how that 

document could be said to be setting slavery on the path to extinction.  Further, instead of 

arguing that the “positive laws” allowing slavery in the states were violations of “natural 

law” to be tolerated only because of the rule of law (cf. Prigg v. Pennsylvania, Justice 

Story’s opinion), this argument says that the “pretext” is the harsh Northern view that 

slaves are property only.  There is no pretext or violation in the Southern laws 

themselves, as long as they conceive of slavery in accord with its “true nature.” 

Nonetheless, one perhaps might disagree with this interpretation on the grounds 

discoursed on above, that this was not truly Madison’s thought.  Madison certainly did 

have prudential, rhetorical, and logistical grounds for not presenting the truth about 

slavery in the Federalist, whichever way that truth might lead.  Yet the conclusion of 

Federalist 54 provided by Madison, in Publius’ reply to the “hypothetical southerner”, 

mostly discounts this possibility.  Madison says that “although [the reasoning] may 

appear to be a little strained in some points… on the whole, I must confess that it fully 

reconciles me to the scale of representation which the convention have established.”  He 

does certainly admit that the reasoning is not completely sound (or what he would have 

said or argued) but it is his admission that such reasoning would still be persuasive that 

proves decisive.  Madison here contends that reasoning advanced by “Southern interests” 

is a valid way to interpret—and even defend—the three-fifths compromise on 

representation in the Constitution and thus a valid way to interpret the Constitution as a 

whole.  The three-fifths and other such compromises then become not only temporary 

concessions to the South, but indeed permanent leverage in possessing a valid 
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interpretive lens through which to view the constitutionality of subsequent political 

development. 

After a thorough look at the scholarly and historical viewpoints on the status of 

slavery in the Constitution it is beginning to seem more plausible to argue as Freehling 

did: the Constitution is not nearly as proslavery as some argue but it is not manifestly 

antislavery either.  Yet, this conclusion seems profoundly unsatisfying both because of its 

vagueness and its lack of theoretical leverage for explaining the political development of 

antebellum America.  How would one explain the development of Abolitionism and the 

views of those such as Calhoun with this framework?  Was the Constitution somehow 

irrelevant for political development in this period?  This seems unlikely. 

LEGACY AND POLITICAL LOGIC: EXPANSIONIST, FREE-SOIL OR ABOLITIONIST? 

Federalist 54’s argument, illustrating the permanent claim that Southern interests 

possess in interpreting the Constitution, begins to open up a way to leave behind the 

unfruitful discussion of examining the Constitution in isolation as a document.  Perhaps 

the best way to avoid getting caught in the ambiguities and uncertainties of original intent 

is instead to investigate the founding from a “constitutional frame of mind.”   Interpreting 

and understanding the Constitution from this perspective entails, in some sense, 

replicating the processes that Publius engaged in in The Federalist Papers.  Following 

Publius, one determines the political logic—the potential paths of political development 

of the polity—being set in motion by the structure and powers of the Constitution.  The 

Constitution, understood in this manner, is not merely a frame or a foundation of the 

government, structuring the political rules of the game of 1787.  Instead it structures 

conflict between branches of the federal government and sets in motion contestation 



 

 35 

between different levels of its federal structure.  In short, the Constitution it not merely a 

document, it is more fundamentally the launching point for a constitutional project of 

political development. 

Of course, one challenge to this framework might be lodged by a defender of 

Graber or Storing, who would likely contend that they have already attempted this.  This 

investigation, however, has shown that although the these two scholars are able to make 

more refined and analytical approaches to the Constitution than others who have 

emphasized intent, neither of them move beyond an abstract conception of the plan of the 

constitution.  Neither Graber’s view of bisectionalism nor Storing’s scaffolding view 

ultimately represent satisfactory explanations for the political logic of the Constitution as 

an ongoing concrete project.  What is missing might be said to be a conceptual link 

between this theory of constitutional interpretation and APD as it has or could have 

occurred. 

It might perhaps be answered that an “original intent” of some kind must be either 

assumed or arrived at in interpreting the Constitution.  To this end, this study will 

postulate an original intent as well, but one that is limited and is supportable from the 

available evidence.  One should only claim what Constitution literally “intended” to 

enact.  The only original intent this methodology will ascribe to the Constitution as a 

whole is a commitment underlying the process of creating a written Constitution.  One 

purpose of writing a constitution is to give the government sufficient energy to meet the 

current exigencies while at the same time allowing the system the capacity to meet future 

needs.  In short the Constitution will entail the unfolding of a plan, already having made 

certain allowances for unforeseen events to intervene and providing capacities for the 
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system to adapt to the changes of “remote futurity” (Federalist 34).  The Constitution is 

not a blueprint in this model, but neither is it a blank check.  The Constitution’s political 

logic will make some paths of development more likely to be trodden and completely rule 

out others. 

This metaphor of opening and closing paths will be applied to the status of slavery 

in the Constitution.  Instead of determining whether the Constitution is a pro- or anti-

slavery document the question will be: Does the Constitution tend toward making 

abolition possible, toward allowing the termination of the expansion of slavery (free-

soil), or toward the expansion and entrenchment of slavery?  An examination of 

individual clauses and their relation to the overall structure of the Constitution will 

answer this question.  This investigation will take on the character of Federalist 39, as 

clauses and overall structures will be investigated to determine if the conduce to 

abolition, free-soil, or the expansion and retrenchment of slavery. 17 

 Starting from the beginning of the text it is clear that the preamble is the single 

greatest resource for abolitionist paths of political development in the Constitution.  

Whereas the Declaration of Independence announced only the equality of men, the 

Preamble announces the profound dedication of the people of the United States to the 

causes of liberty, justice and the general welfare.  Considering the available alternatives 

to starting the text with a declaration of “We the People…” such as “We the citizens” or 

“We the property-holders” it is clear that the Constitution opens with a supremely 

                                                 
17 In Federalist 39, Madison investigates different aspects of the Constitution to determine if they are 

national, federal, or partially federal and partially national.  In that paper Madison may have been engaged 

in a bit of rhetorical gamesmanship.  He does not weigh which aspects are more important, for instance, to 

allow the impression that the document is more federal than national for readers that are more comfortable 

with that impression.  This study will then in fact be a better version of the analysis Madison may have only 

pretended to carry out in Federalist 39.  Here the relative weight and importance of provisions relating to 

slavery will be weighed to come to one final conclusion. 
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egalitarian premise.  Furthermore if the preamble is to be taken seriously as announcing 

the ends for which all the powers exercised under the Constitution are to be exercised it is 

possible to imagine the Constitution not as a negative contract limiting governmental 

power, but a positive document for reaching certain definite ends (cf. Barber 2014).  Thus 

it is not necessary to find specific constitutional language empowering Congress or any 

other institution with the power to abolish slavery or to prohibit slavery in the territories, 

because the powers given in the enumerated sections are to be read in the context of 

“establishing justice” and guaranteeing the gifts of liberty for the posterity of the people 

constituting the new nation.  Only armed with a philosophy such as J. C. Calhoun 

(declaring slavery to be a positive good) could one read the Preamble and presume that 

one of the ends that the nation was dedicated to was the expansion and entrenchment of 

slavery.  One must wonder, however, whether the beneficence of the Preamble can 

counterbalance the clauses to be discoursed on below.  At the very least the Preamble 

must remain in the back of one’s mind as one proceeds through this investigation. 

Moving from beginnings to a clause that is in fact absent in the Constitution, one 

is struck by the fact that there is no concrete, explicit Constitutional provision for 

territorial expansion of the United States beyond its 1787 borders.  Considerable 

speculative debate has been expended on the constitutional merits of Jefferson’s 

acquisition of territory in 1803.  Irrespective of constitutionality of the Louisiana 

Purchase (which led directly to the sectional disputes of 1820, 1850, and 1854), there are 

explicit clauses within the Constitution that seem to give Congress plenary power over 

the territories.  Section 3 of Article IV states that, “The Congress shall have Power to 

dispose of and make all needful Rules and Regulations respecting the Territory or other 
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Property belonging to the United States.”  In 1787, before the ratification of the 

Constitution, the Congress passed the Northwest Ordinance.  This measure contained 

within it the strongest piece of antislavery sentiment of the Founding period, stating that, 

“There shall be neither slavery nor involuntary servitude in the said territory.” The 

Constitutional clause above suggests that future Congresses will have the ability to pass 

similar legislation for the territories.  This clause represents a powerful avenue for free-

soil political development of the nation, although the character of the “needful Rules and 

Regulations” would be determined by majority votes of Congress.  Indeed, there is 

nothing in the ability to make these rules that would have prohibited the Congress from 

allowing slavery in all the territories, save for the Northwest. 

 The unamendable limitation that the Congress should not prohibit the importation 

of “such Persons as any of the States now existing shall think proper to admit” is a clause 

partaking in both free-soil and expansionist tendencies.  There is no doubt that the 

Constitution allowed Congress to prohibit the slave trade, even though it is not explicitly 

stated.  Even if it had not, the very act of temporarily restricting the ability of Congress to 

end the slave trade implied that it did. And peeking into the future, from the perspective 

of 1787, one knows that Congress actually passed legislation ending the slave trade in 

1807, a year early, so the law would go into effect the very first second of 1808 (Ericson 

2011, p. 185).  To prevent the importation of slaves is to limit not only the expansion of 

slavery into new locations but to limit its further entrenchment in slave states.  Viewed 

thusly the clause is actually a rather surprising victory for freedom. 

Yet, the truth is more complex than this.  In 1774 the Continental Congress 

included slaves “among the enumerated ‘goods’ that would not be imported, in protest to 



 

 39 

the Coercive Acts” (Parkinson 2011, p. 53).  Any abolitionist movement or even free-soil 

movement depended, like contemporary political and social campaigns, on momentum.  

To see a consensus point of agreement in 1774 rejected in 1787 meant not only the 

halting of momentum but an absolute reversal.  This concession to slavery, as the 

aforementioned numbers indicated, resulted in the numbers of slaves in America 

increasing by tens of thousands (hundreds of thousands when one considers their children 

and descendants) after 1800 when South Carolina resumed importation. 

 The two instances of the three-fifths clause in Article I and Article II illustrate a 

clause within the Constitution that inclined far toward the entrenchment of slavery.  By 

providing the most heavily enslaved states a “bonus” this provision shifted the balance of 

power toward the south.  This clause was a straightforward “bonus” because its balancing 

partner, being taxed more heavily in proportion with the three-fifths clause, would only 

happen in the case of a direct tax.  Early in the ratification debates it was clear that this 

power would largely lie dormant, since the Congress’ possession of the power to tax 

imports with a tariff would provide all the revenue the young nation would need during 

times of peace (Edling 2003, p. 195).   

This bonus may seem to be small, and not especially important in hindsight, as the 

Senate would eventually become the defender of proslavery interests.  Despite this 

intuition, evidence gathered from roll-call votes in the antebellum Congress shows that 

the “bonus” had a profound effect on the unfolding political logic of the Constitution.  

“Had slaves not been counted for purposes of apportionment of House seats in the 

antebellum south, nearly half of the roll-call votes [could] have had different outcomes, 

including a number of ‘major’ pieces of legislation” (Hume et al 2002).  Under the 
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counterfactual premise that the slaveholding states did not receive this “bonus,” while 

holding all else constant, a number of major bills would have failed to become law.  

Among these are bills important for the political development of the institution of 

slavery.  Two bills that passed on the premise of popular sovereignty – the Texas and 

New Mexico Act and the Utah Act – would not have passed under this counterfactual 

premise. 

Not only were more heavily enslaved states given disproportionate power in the 

House of Representatives, they possessed a portion of that “bonus” in the Electoral 

College created in Article II.  The Constitution and contingent factors (like presence of 

George Washington) combined to result in five of the first six presidents all coming from 

a slave state, Virginia. This bonus in Article I and Article II has further effects that 

propagate through the Article III powers to oversee the important cases that would come 

into the judicial branch regarding slavery.  Considering that emancipation may have 

occurred in Massachusetts as a result of a court decision in 1783, this is not an idle 

sentiment (Van Cleve 2011, p. 126).  Since the President would select Supreme Court 

Justices, strong possibility existed of a Southern imbalance being created in so far as the 

occupant of the White House would often be unbalanced in a Southern, slaveholding 

direction.  It is worth remembering that even though 61% of the population lived in Free 

States in 1860, 5 of 9 Justices deciding Dred Scott were from the South. And 3 of the 4 

Northern Justices were chosen by Southern Presidents.  This proportional, or 

disproportional, effect is small but pronounced.  The entire clause can be calculated to be 

similarly skewed away from free-soil or abolitionist interests. 
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 The Fugitive Slave Clause is a rather strong opening in the Constitution toward 

the further expansion and entrenchment of slavery.  The Fugitive Slave Clause is a 

protection that slaveholders received with the new Constitution that they did not possess 

under the Articles of Confederation.  The clause is very similar in wording to a clause of 

the Northwest Ordinance, showing that even at its antislavery peak; the Founding of 1787 

was not a fully abolitionist moment.  And one must keep in mind that the Constitution 

contained no recompense for the Fugitive Slave Law as the Ordinance did in its 

antislavery proclamation.  Further this provision rejects the common law solution to one 

of the problems of slavery expressed in the decision of Somerset v. Stewart.  This 1772 

British common law precedent proposed a sort of federal solution to the problem: the law 

of the jurisdiction where a fugitive slave was found would govern the slave’s status (Van 

Cleve 2011, p. 131).  The Constitution explicitly rejected this common law precedent in 

requiring federal Fugitive Slave Clause to override state law.  All in all, Madison’s 

attempt to keep the word legal out of the fugitive slave law becomes less significant 

viewed through this light.  This is because the clause creates a legal and positive right for 

slaveholders and an obligation on states that utterly condemn slavery. 

 The final clause directly bearing upon slavery in the 1787 Constitution are the 

amendment procedures of Article V.  These procedures mean that three-fourths of states 

must approve amendments to the Constitution.  If the Constitution, rather than explicitly 

protecting slavery in perpetuity, at least does not grant the explicit power for eliminating 

it, an amendment would seemingly be needed to do so.  Once again peeking into the 

future, the Thirteenth Amendment was seen as necessary to fully abolish slavery.  By 

placing the bar for amendments so high the Constitution gives slaveholders a veto on any 
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amendment.  This clause is not directly supportive of the expansion or entrenchment of 

slavery, as northerners would surely have a veto on an amendment to allow slavery in any 

state or territory.  Nonetheless it does sharply limit the possibility of developing an 

abolitionist constitutional politics. 

Viewing the Constitutional settlement from a birds-eye-view, the “compromise” 

with slavery imbedded in the Constitution has a logic that lends to a repetition of that 

“compromise” in later constitutional and political development.  That is to say, the 

Constitution’s short run concessions to slavery set a political example that may lend 

credence and power to the views of those who may have wished those concessions to be 

permanent rather than temporary.  Freehling has illustrated in his two volume work, The 

Road to Disunion, that the conflicts between the South and the North in the Early 

Republican and Antebellum periods followed a common logic.  Whether the conflict was 

the status of slavery in Missouri or other territories, the choice of presidential candidate at 

party conventions, tariff bills, or the annexation of Texas and national expansion the 

political stratagem pursued by the South was the same.  Their overall gambit is best put 

by Freehling: “Blackmailing southern minorities insisted that northern majorities cave in 

or else” (Freehling 1990, p. 451).   

Although Freehling does not extend his analysis in this way it is not difficult to 

see this logic equally applied to the Constitution.  Further, this analysis helps reveal that 

the “compromise” on slavery was not a compromise at all, but a list of concessions made 

to the Deep South by the Middle States and especially New England.  Of course, the fact 

that Southern slaveholders received concessions in the Constitution does not preclude the 

possibility of compromise, as mutual concessions can still make a compromise.  The 
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problem is that one searches in vain in the Constitution to find a concession that slave 

holding interests made in forming the union.  One can see this looking at the day of 

August 28
th

, 1787, when “the Convention debated what would become the privileges and 

immunities clause of the Constitution. Charles Cotesworth Pinckney ‘seemed to wish 

some provision should be included in favor of property in slaves,’ but he did not press the 

point, and the Convention accepted the clause with only South Carolina voting no” 

(Finkelman, 2001, p. 20).  A similar event occurred when the South Carolinians 

demanded that a two-thirds majority be required to create “navigation acts” but 

eventually settled for an ordinary majority to suffice for this type of legislation. In fact, 

the only concessions that slaveholding interests made in the formation of the Constitution 

were in giving up demands!  No interest, power, or privilege that slaveholders possessed 

under the Articles saw any diminution in the Constitution and quite the contrary; they 

received additional privileges from the power of the new union to enforce provisions 

such as the Fugitive Slave Clause. 

By establishing the Union on the basis of a “compromise” that was essentially a 

one-sided giving of concessions to certain interests, the Constitution ossifies the one-time 

advantage of those interests thereby curtailing alternative routes of political development.  

One can see evidence in this in the progression from the 1787 Constitution to the 1790 

Constitution that included the ten amendments making up the Bill of Rights.  The Bill of 

Rights, despite its role advancing the cause of liberty, by providing security to a number 

of rights that have proven hallowed in the development of the polity, actually provided 

more resources for an expansionist, proslavery polity than a free-soil or abolitionist one.  

Specifically by making property an essential right guaranteed by the Fifth Amendment, 
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and given the fact that slave property is the only type of property mentioned in the 

Constitution (even if it is a “peculiar” type of property as Madison claims in Federalist 

54), the avenue was created for an expansionist, proslavery development of a polity that 

respected and protected this type of property above all others.  Of course this was only a 

possibility. The subsequent use of this Amendment by Justice Taney and Justice Daniels 

in their opinions in Dred Scott is not dispositive proof that this is the only political logic 

inherent in the relationship between the Bill of Rights and Slavery.  Yet, one does have to 

keep in mind that after the passage of this amendment any national abolitionist policy 

would seem to require compensation, strikingly limiting the abolitionist possibilities of 

the Constitution. 

 CONCLUSION: A POLITICAL LOGIC PREJUDICED AGAINST FREEDOM 

When it comes time to reach a conclusion on the legacy of the Constitution and its 

political logic regarding the status of slavery the answer is relatively clear.  The 

Constitution makes the peaceful and National abolition of slavery nearly impossible 

through permanent privileging and enhancement of proslavery interests.  Further it 

frustrates the enactment of amendments that might change that privilege.  On the other 

hand, slavery is not supported by positive grants of power.  There is a reason why the 

U.S. Constitution had to be modified by addition of proslavery clauses to form the 

Confederate Constitution of 1861.  Yet the failure to positively praise or support slavery 

in the document is simply not enough in the context of what the Constitution created.   

Indeed, one might even point out that given the framers quite substantial 

intellectual, theoretical, and rhetorical commitments to freedom, the fact that slavery 

escaped the document without censure is much more significant than the fact that it was 
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not mentioned ‘directly.’  This lack of censure is critical in examining why even free-soil 

possibilities were sharply limited by the Constitution.  Since there was no principle, right 

or clause in the Constitution permanently condemning slavery, as there was in the 

Northwest Ordinance, clauses that could have endorsed the end of the expansion of 

slavery, like the power to regulate the territories, were empowered only to act on the 

basis of Congressional and Presidential consensus.  This consensus, as has been argued 

above, was inherently biased toward southern interests.  Ultimately, the Constitution 

starkly foreclosed avenues of development for an abolitionist polity while making the 

determination between expansion and free-soil paths the prerogative of bodies that would 

lean toward Southern interests.  The most likely path for development of slavery policy, 

under the Constitution, is then a kind of popular sovereignty, though not by the states or 

territories, but instead as acted upon by Congress.   

In the end, Congressional popular sovereignty on the issue of slavery is nearly as 

damaging as a proslavery constitutional settlement.  This is because the objection raised 

by Lincoln against Douglas’ position in the famous debates of 1858 is justly put to the 

Constitution as a whole.  Despite articulated wishes, hopes and aspirations toward 

freedom of the framers, the Constitution itself did very little to shake the impression that 

the document was surprisingly ‘neutral’ toward the institution of slavery. One must ask 

what propriety there was in leaving the determination of the issue of slavery up to 

congressional majorities in the founding document of a nation “conceived in liberty and 

dedicated to the proposition that all men are created equal?”  Openness to contestation 

and debate itself is quite problematic when the thing discoursed upon is the power to 
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covert persons into property.  Indeed, the problem with the Constitution was not that it 

was an “agreement with Hell,” but that the devil was given a seat at the bargaining table 

in perpetuity.  
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