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 Dedication 

 

“Actor network theory is a ruthless application of semiotics. It tells that entities take their 

form and acquire attributes as a result of their relations with other entities. In this scheme 

of things entities have no inherent qualities: essentialist divisions are thrown on the 

bonfire of the dualism.” 

 

-John Law, After ANT: complexity, naming and topology 

 

 

“Between one point on the map and another point on the map, there was the being alone 

in the car in the rain. They say you are not you except in terms of relation to other people. 

If there weren’t any other people there wouldn’t be any you because what you do, which 

is what you are, only has meaning in relation to other people. That is a very comforting 

thought when you are in the car in the rain at night alone, for then you aren’t you, and not 

being you or anything, you can really lie back and get some rest.” 

 

-Robert Penn Warren, All The King’s Men 
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Abstract 

Albeit with Misgivings: Applying Actor Network Theory to the 

Contested Case of the South Lawrence Trafficway 

Greg Austin Bussing, MSCRP 

The University of Texas at Austin, 2014 

 

Supervisor:  Sarah Dooling 

 
This paper analyzes a contentious road-building project by elucidating the different 

values involved and articulated in the decision-making process, delineating the various 

networks of institutions, individuals, organizations and materials formed around these 

values, and describing the outcome of the conflict as a function of the interactions 

between and among these networks. The project in question is the South Lawrence 

Trafficway, a section of Kansas Highway 10 (K-10) intended to route traffic south around 

the City of Lawrence, as opposed to its current alignment through the local streets of the 

city. This particular project has been contested for decades, primarily because of the 

historical, cultural and environmental values placed on the land through which the road is 

routed, known as the Wakarusa Wetlands, Baker Wetlands, or Haskell/Baker Wetlands. 

The analysis focuses on moments of value articulation- critical points during the conflict 

during which actors and networks of actors express their values with the intent of 

affecting the outcome of the decision. This paper’s analysis of the conflict draws on 

Henrik Ernstson’s framework for studying environmental justice and ecological 

complexity in urban landscapes, along with research on place meaning and desired 

outcomes for land-use decisions and natural resources planning efforts. The report will 

examine the decision-making process behind the proposal and approval of the South 

Lawrence Trafficway, taking into consideration the various institutional and individual 

actors (and networks of actors) involved, the positions, motivations and strategies of 
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these actors, and the documents used in arguments for either side (maps, documents, 

court decisions, reports, etc.). 

 

The paper begins with an introduction, which includes a condensed summary and 

chronology of the South Lawrence Trafficway project. Literature review and research 

design sections follow.  The next chapter discusses the actors, networks, values and 

materials involved in the conflict, as well as the legislative and institutional context 

within which the conflict occurs. The paper concludes with a summary of findings, and 

the proposal of future research questions. 
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Introduction 

 
K-10 is the primary east-west route connecting Topeka, the state capital, with 

Lawrence, and the communities of Johnson County to the east. Currently, K-10 traffic is 

routed through the City of Lawrence, on 23rd Street, a local street with insufficient 

capacity to meet the substantial travel demand placed upon it. For decades, a proposed 

bypass that would route traffic south of the city has been the source of much controversy 

and litigation.  

The bypass was first proposed (albeit in a very general form) in a 1930 “Major 

Thoroughfare Plan” developed by the Kansas City firm Hare and Hare Landscapes. This 

plan depicted an early concept of a boulevard looping south around the city. By 1964, the 

Lawrence Area Transportation Study had identified a distinct need for a southern traffic 

bypass.  Seven years later, in 1971, the City of Lawrence, the Kansas State Highway 

Commission and the Federal Highway Administration conducted a collaborative study on 

the possibility of a southern bypass. In what now appears a rather prescient move, the 

study provided alternative routes, including a route south of the Wakarusa River to avoid 

impacts to the Baker University Wetlands Research Area, Haskell Indian Nations Junior 

College, or both properties (State Highway Commission of Kansas, Urban Transportation 

Planning Section, 1972). These properties, which would soon prove to be quite 

contentious, both border or are contained within the Wakarusa Wetlands, a large wetlands 

area south of the City of Lawrence and north of the banks of the Wakarusa River. The 

low-lying wetlands act as the natural floodplain of the Wakarusa, and provide habitat for 

a diverse range of local plant and animal species. Additionally, the land is highly valued 
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by certain sectors of the Native American community for historical, cultural and spiritual 

reasons that will be further discussed later in the paper. 

Also in 1971, the Department of the Interior’s Bureau of Indian Affairs granted 

Douglas County a 24-acre easement on Haskell Indian Nations University land for the 

construction of 31st Street. Over 20 years later, this would become the first proposed 

alignment for the South Lawrence Trafficway.  

Map 1: Haskell Baker (Wakarusa) Wetlands, 32nd Street and 42nd Street Alternatives 

 
Source: CityCode Financial LLC; http://www.citycode.com/2012/01/20/after-20-years-
south-lawrence-trafficway-decision-may-be-near/ 
 

The first legal issue arises in 1987, over a $3.5 million bond issue for the 

construction of the trafficway. Leslie W. Blevins, a resident of Douglas County, filed suit 

against the City of Lawrence Board of City Commissioners and the Douglas County 

Board of Commissioners on the basis that the issuance of the general obligation bonds 

should have been subject to voter approval. This case was eventually appealed to the 

Kansas Supreme Court, which ruled in favor of the County and the City of Lawrence in a 
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rather tortuous decision, the complexities of which will be elaborated upon in a later 

section. During the time that this legal battle was fought, the Federal Highway 

Administration (FHWA) added the South Lawrence Trafficway to the Transportation 

Plan based on a recommendation from the Lawrence-Douglas County Metropolitan 

Planning Commission. This addition by the FHWA allowed the SLT project to receive 

federal funding, and also made it subject to the various procedural requirements that go 

along with a federally-funded transportation project, including the completion of an 

Environmental Impact Statement, or EIS. This initial EIS was completed in 1990.  

Although during the Blevins case Douglas County maintained that it was enabled 

by its home rule authority to unilaterally issue a bond to fund a road project, the County 

Commissioners agreed to hold a purely advisory election over the bond issue, on the 

condition that the decision to issue the bond was not contingent on the result of the 

election. On November 6th, 1990, County residents voted 13,679 to 10,815 to approve 

spending of the bond proceeds on the South Lawrence Trafficway. Following the 

election, Blevins, along with Douglas County residents Patty Boyer and Timothy Miller, 

filed suit again, this time asking the court for injunctive relief against the expense of the 

bond proceeds on the trafficway project. Blevins, et al. alleged that the explanatory 

statement on the ballot was unfair and biased, and therefore the election was illegitimate. 

This case was initially dismissed, but reached the Kansas Supreme Court on appeals and 

was decided in favor of the County.  

In 1992, the US Army Corps of Engineers sent out notices for public comment on 

the mitigation plan that would accompany a 31st Street alignment of the South Lawrence 

Trafficway. Douglas County did not include Haskell Indian Nations University (HINU) 
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on the mailing list of interested stakeholders, despite the fact that 31st Street runs through 

the university campus on land leased to Douglas County in the 1970s, and would 

obviously have an impact on the university. This omission was addressed, and Haskell 

was eventually asked to the table for the mitigation discussions.  

Early in 1993, Douglas County was granted a Section 404 permit by the US Army 

Corps of Engineers that would allow them to build the trafficway through the wetlands, 

contingent upon a number of mitigation measures. The same year, construction 

commenced on the western portion of the trafficway project, connecting Interstate 70 to 

US-59. In July 1993, the (then) president of HINU sent a letter to the Douglas County 

Board of Commissioners and the Kansas Department of Transportation, stating the 

university’s belief that the previously completed EIS was inadequate due to the lack of 

consideration given to the project’s impact on HINU land. According to the letter, the 

school’s cultural traditions, historical significance, and spiritual sites were not given 

consideration in the EIS. On October 27th, 1993, the Haskell Board of Regents requested 

an injunction on all construction activities east of US-59 until their concerns were 

adequately addressed. 

During the period of this correspondence between HINU and Douglas County/the 

Kansas Department of Transportation (KDOT), a lawsuit was filed against the FHWA by 

the Federation to Rescue Our Greenspace and Clark H. Coan. The plaintiffs alleged that 

the planned project would involve the illegal taking of public park lands (Mary’s Lake, a 

property in proximity to the planned trafficway alignment, had recently become a 

publicly-owned property), and that the EIS was incomplete in its consideration of 

reasonable alternatives. Summary judgment was entered in favor of FHWA, but FHWA, 
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KDOT and Douglas County eventually succumbed to pressure from HINU and the 

Department of Justice and halted all construction and construction-related activities on 

the eastern portion of the South Lawrence Trafficway.   

On January 27th, 1994, the HINU Board of Regents released a statement claiming 

the wetlands adjacent to the university’s property were considered culturally and 

spiritually important to the school and members of the HINU community, including 

Native Americans across the nation. Given the substantial importance placed on this land 

by the HINU community, the regents demanded that alternatives to the 31st Street 

alignment be explored. In response to the feedback from HINU, the Douglas County 

Board of Commissioners ordered a Supplementary Environmental Impact Statement 

(SEIS) specifically to review the spiritual, cultural, academic and development concerns 

expressed by the university.  

The EIS process requires public engagement efforts to inform the creation and 

selection of alternatives, and these requirements also apply to a Supplementary EIS, such 

as the one ordered by Douglas County. The Kansas Natural Resources Council, joined by 

HINU students Steven Luck and Anna Wilson, filed suit against the FHWA and K-DOT, 

alleging that the public hearing over alignment alternatives as a part of the SEIS was held 

in an improper format that did not adequately allow for the public discourse intended that 

was the legislative intent behind the National Environmental Protection Act (NEPA). A 

federal judge denies the request to alter the format of the public hearing. 

In December of 1996, Douglas County issues a statement endorsing the 31st 

Street alignment for the South Lawrence Trafficway, and an FHWA official publicly 

stated his organization’s intention to conceptually bisect the South Lawrence Trafficway 
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into independent sections, with US-59 acting as the dividing line between the eastern and 

western portions. The western portion, which had been in the process of construction for 

the past three years, would continue to receive federal funds, but the eastern section 

(planned to run through the wetlands on 31st Street), would not receive any federal 

assistance.  

This withdrawal of federal funds was viewed by some groups as a blatant move to 

duck the more stringent environmental oversights imposed upon federally funded 

transportation projects. Adhering to the belief that this separation was improper and 

illegal, Thomasine Ross and a number of other citizens of Douglas County, in addition to 

the Wetlands Preservation Organization and the Kansas University Environs club, filed 

suit against the FHWA, et al. The court ruled in favor of the plaintiffs, forbidding 

FHWA’s withdrawal and the division of the South Lawrence Trafficway into two 

sections. 

In accordance with the court’s ruling, FHWA, K-DOT, and Douglas County 

continued with the SEIS process. The public review period for the Draft SEIS proved 

fruitless in producing a consensus on an alignment. In 1999, the HINU Board of Regents 

resolved to totally oppose the 31st Street alignment, even after being offered a mitigation 

package valued at $5 million. Arising from this decided lack of consensus, the Final SEIS 

was released in 2000, naming the “No Build” scenario as the preferred alternative. 

The next year (2001), K-DOT announced that it was studying the possibility of 

other routes to address the worsening problems of congestion in the City of Lawrence, 

and the regional need for a safe, efficient and environmentally-sound transportation 

system connecting Topeka, Lawrence, and Johnson County. In 2002, K-DOT begins 
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discussions with Baker University about the possibility of an alignment just south of 31st 

Street, through a part of the Wakarusa wetlands owned by the university. This same year, 

the US Army Corps of Engineers holds public meetings soliciting input on new South 

Lawrence Trafficway alternative routes. Ultimately, the Corps states a preference for the 

32nd Street alignment over the 42nd Street alternative- a route south of the Wakarusa 

River endorsed by HINU and other groups such as the Wetlands Preservation 

Organization and Save the Wakarusa Wetlands, Inc. In 2003, the Corps completed the 

EIS process, and the next year it issued a Section 404 permit for K-DOT to start 

construction on the 32nd Street alignment. 

FHWA adopted the Corps EIS, and in 2008, became embroiled in yet another 

lawsuit. Plaintiffs (Prairie Band Pottawatomie Nation, KU Ecojustice, Jayhawk Audubon 

Society, Sierra Club, Save the Wakarusa Wetlands, Inc., Wetlands Preservation 

Organization, and KU Environs) filed suit against FHWA and K-DOT, alleging that 

FHWA’s decision to move ahead with the 32nd Street alignment was in violation of 

NEPA, Section 4(f) of the Department of Transportation Act of 1966, and the National 

Historic Preservation Act, and should therefore be reversed and remanded. On November 

8th, 2010, the court, with some admitted misgivings, affirms the FHWA’s Record of 

Decision, unable to arrive at a finding that the decision was made in an arbitrary and 

capricious manner. At this point, with all the necessary permits granted and procedural 

conditions satisfied, construction begins on the 32nd Street alignment of the South 

Lawrence Trafficway.  

 

 7 



Literature Review 

 
Henrik Ernstson’s Perspective Essay “The social production of ecosystem 

services: An analytic framework for studying environmental justice and ecological 

complexity in urbanized landscapes” (2012), provides the theoretical framing of this 

analysis. Ernstson emphasizes the importance of social and political processes in 

discursively creating and distributing the subjectively defined benefits that society 

derives from biophysical processes. Land use planning is a major activity through which 

access to these benefits is regulated and allocated, and therefore the institutions and 

processes that govern land use planning become important loci for competition and 

influence.  

This competition, Ernstson asserts, takes place between networks of value 

articulation. Actor Network theorists posit that these networks are heterogeneous, 

meaning they are comprised of both human and non-human actors working together 

toward a shared mission (Latour, 1987). Latour defines an actor as “any thing that does 

modify a state of affairs by making a difference” (Latour, 1987, pg. 71). One of the 

unique aspects of Actor Network Theory is the agency it ascribes to non-human actors to 

affect change, either independent from or in conjunction with human actors. These 

material components, or “artifacts” in Ernstson’s essay, are often documents, maps, or 

reports that are utilized and given meaning by different human actors who appropriate 

them to align with specific values and support specific agendas. An example of such an 

“artifact” in the South Lawrence Trafficway conflict is the Meriam Report, used by 

networks of Native American tribes and wetlands preservationists to help legitimize the 

cultural and historical importance of the wetlands. 
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Critical to Actor Network Theory is the concept of heterogeneous engineering- an 

ongoing process of alignment and realignment between human and non-human actors 

through which networks are formed, and by which meaning is manufactured. In the 

context of land-use planning, this meaning, once created, is projected by individuals or 

groups onto certain geographical places. The various meanings ascribed to these places 

can be “diverse and often in competition with one another” (Smith, Davenport, Anderson 

& Leahy, 2011, pg. 259), and these discrepancies in meaning often play out in conflicts 

over specific land-use decisions. Through the practice of heterogeneous engineering in 

general, and land-use planning specifically, the world is relationally constituted, meaning 

the particular values placed on land do not exist (objectively, but rather are defined by 

“active processes of ordering and sense making” (Nicolini, Gheraradi & Yanov, 2003, pg. 

27) carried out through networks of individuals, materials and mental, social and cultural 

resources.  

Ernstson uses the Actor Network Theory (ANT) as a lens through which to study 

the practices of value articulation surrounding ecosystem services in often highly-

contested urban settings. ANT has also been used by scholars to investigate the idea of 

strategic planning as a “way of knowing” that organizations use in discursive goal-setting 

and decision-making processes (Bryson, Bryson & Cosby, 2009). Bryson, Bryson and 

Cosby assert that ANT is uniquely equipped to explain the success or failure of strategic 

planning in certain situations, and further posit that successfully conducted strategic 

planning can act as a vehicle for inclusive public management in a democratic society 

(Bryson, et al., 2009). The authors caution against a reductionist view of strategic 

planning as a rigid process bound by restrictive information, power and authority 
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demands, stating that such a conception of the process will essentially doom it to failure. 

This has important implications for the multi-organizational type of strategic planning 

that constitutes collaborative public management practices. As Smith, et al. point out, 

planners cannot rely exclusively on rigid technocratic or scientific procedures in their 

decisions, and thus must turn to new management approaches such as collaborative 

natural resource management and ecosystem management (Smith, et al., 2011, pg. 360). 

Natural resource planning intends to “develop a shared future sense of place by 

describing, contesting, and negotiating current place meanings” (Williams and Stewart, 

1998), and thus must be (at least somewhat) inclusive and open by definition Tying back 

into ANT, this description, contestation, and negotiation of place meanings can be seen as 

an example of the ongoing process of ordering and re-ordering that takes place within and 

between various Actor networks.  

One of the questions Ernstson seeks to answer in his essay is “How come certain 

groups can successfully defend their green areas, and others cannot?” (pg. 8). Access to 

institutions and public processes, in addition to skill and experience in constructing 

narratives and heterogeneous networks of value, are important determinants of a group’s 

success in the land-use planning arena. While research has shown that some indigenous 

groups are skilled and experienced at creating boundary-transcending value-networks 

around singular issues (Cornell, 2013), many of these groups are also faced with the 

difficulty of reconciling with the seemingly incongruous value systems held by 

mainstream culture.  

Griggs and Howarth’s work on policy frames show the extent to which governing 

institutions implicitly “determine what counts as evidence [and] how contradictory 
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information is interpreted” (Griggs and Howarth, 2002, pg. 106). Robinson and Lane, in 

their research on natural resource decision making in northern Australian regions, 

demonstrate the effect of such policy framing on attempts to integrate indigenous 

knowledge into decision-making processes. According to Robinson and Lane, 

contributions from indigenous epistemology “were dismissed when Indigenous input into 

planning processes became highly dynamic or contested, or when knowledge 

contributions were difficult to integrate” into the technical format required by the 

government program (Robinson and Lane, 2013, pg. 404).  

Satterfield’s work also reflects the way in which institutional processes can 

influence the values expressed in public engagement forums.  “Rationalising processes 

may compel respondents to avoid expressions of value that come across as, to put it 

bluntly, flakey, despite the possible importance of ethical propositions about the rights of 

nature and spiritual investments in natural areas” (Satterfield, 2001, pg. 335). Through 

analysis of network interactions in value-articulation moments, this paper seeks to 

provide more information on how indigenous groups (and other interested stakeholders) 

express values through these institutional processes, and how the processes themselves 

shape the articulation of these values and the substantive outcomes.  

In order to understand how Indigenous peoples (and specifically Native 

Americans) have historically been integrated into (or excluded from) planning efforts, it 

is critical to have a fundamental understanding of Native American planning, and the 

cultural, cosmological, and epistemological aspects that play into the planning method. 

Native American’s unique conceptualization and valuation of land is perhaps the most 

substantial wedge driven between an Indigenous method of planning and the mainstream 
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Western approach. Ted Jojola contends that “long and sustained patterns of continuous 

ownership” of land is a hallmark of Indigenous planning- one that stands in stark 

opposition to the Western concepts of private property rights, capital valuation of land, 

and land use regulations (Jojola, 2000, pg. 8).  

Indigenous peoples tend to view land as a medium of connectivity with the past, 

through which they are linked to their ancestors and ethnic identity. Hirini Matunga 

writes that the core purpose of indigenous planning centers on the maintenance and/or 

reestablishment of this “inextricable link” between the community and their ancestors 

(Matunga, 2013, pg. 18). It then follows that the Native American mode of planning is 

intensely place-based, with specific meanings, values, and narratives tied to specific 

landscapes and land areas.  

Previous scholarship has been devoted to the difficulties inherent in integrating 

indigenous knowledge with modern planning methodologies. Power dynamics also play a 

large role in the institutional realm of land-use planning, particularly influencing the 

strategies of stakeholders and, ultimately, the outcomes of the process. By definition, 

Indigenous peoples form a non-dominant sector of society (United Nations Economic and 

Social Council, Commission on Human Rights, 1982) and are thus excluded from the 

“dominant society whose desired goals are already the presumptive outcomes of the 

planning process” (Hausam, 2013, pg. 168). In short, Indigenous peoples are always 

fighting an uphill battle in land-use planning, struggling against the substantial inertia 

behind the implicit or explicit goals of the dominant society. Indigenous groups must 

work especially hard in crafting strategies to overcome this inertia. One common 

outcome of this strategizing is a decision to step outside the realm of planning, and into 
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the legal arena of the courts system. Hausam (2013) points out that tribes are often 

invited to public meetings almost as an afterthought, and that the settings of these 

meetings put the tribes at an implicit disadvantage based on location and the use of only 

one language (Hausam, 2013). When groups (indigenous or otherwise) feel they are not 

being fairly represented in the planning process, they will often seek other platforms, 

such as litigation.  
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Research Design and Methods  

 
As a temporal organizing framework for this paper, a chronology was compiled from 

various local news sources, published court decisions, and administrative agency actions. 

This timeline is included in the appendices. From this foundation, the legal history was 

mapped, with a particular focus on when the lawsuits were filed, the specific allegations 

and outcomes, and the plaintiffs and defendants in each case. For each case, a diagram 

was created to depict the relationship between the plaintiffs, the allegation, and the 

defendants. These diagrams are included in the appendices. 

This inherently conflictual and highly litigious road-building process has 

triggered a number of federal procedural requirements intended to protect the 

environment, such as the Environmental Impact Statement (EIS), and the Section 4(f) 

Evaluation. These procedures include a number of public engagement requirements, 

which create a substantial volume of correspondence and public comments. These 

comments and letters, along with the claims put forth in the numerous lawsuits spawned 

from the South Lawrence Trafficway project, serve as the data compiled and analyzed in 

this paper.  

In these letters, legal claims, court decisions, and public comments, groups and 

individuals express, either implicitly or explicitly, values and value systems in support of 

a specific stance on the project. A content analysis was performed on this data to identify 

the actors involved in the conflict, the networks formed by these actors, and the values 

articulated by and through these Actor networks. Seventeen distinct values were 

identified through this process, and are listed and defined in the table below. 
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Table 1: Value Definition Table 

Value Definition 

Prudent and feasible 

This is based on language from the DOT Act of 
1966, which states that the FHWA and other 
DOT agencies cannot approve a project that 
uses land from publicly owned parks, 
recreational areas, wildlife and waterfowl 
refuges, or public and private historical sites 
unless the following conditions apply: 1) There 
is no feasible and prudent alternative to the use 
of land, and 2) The action includes all possible 
planning to minimize harm from the property 
resulting from use.  
 
Agencies and other groups/actors that use this 
verbiage as a justification for the 32nd Street 
Alignment are relying upon the validity of the 
US Army Corps of Engineers’ determination 
that this alternative indeed satisfies the above 
conditions.  

Anti-Sprawl 

This value is expressed by groups that oppose 
the 42nd Street alignment- at least partially on 
the grounds that it would accelerate 
development south of the Wakarusa River, thus 
facilitating unwanted urban sprawl.  

Landscapes as commodity 

Groups that cite the 32nd Street alternative 
mitigation package in support of that alignment 
are implicitly expressing a value of land as a 
commodity with substitutability. These values 
are inherently in conflict with Native American 
groups that value the importance of specific 
pieces of land in terms of their role as a conduit 
between people and the past- a receptacle for 
culturally and historically important narratives.  

Generation of Regional Economic Development 

A number of cities support the 32nd Street 
alternative at least partially due to the benefits 
the alignment would provide to their residents, 
whether they be decreased congestion, the 
potential for increased economic activity, or the 
educational/quality of life benefits they would 
gain from the mitigation package.  
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Table 1, Cont’d.  

Alleviation of Traffic Congestion 

A number of groups value the South Lawrence 
Trafficway primarily as a vehicle for alleviating 
traffic congestion on 23rd Street in Lawrence, 
the local street through which K10 traffic is 
currently routed. 
 

Driving Safety 

Many of the same groups that see the South 
Lawrence Trafficway as a solution for local 
traffic congestion also value it for its ability to 
provide a safer driving route through/around 
Lawrence.  

MOA/Agreements already in place 

The U.S. Army Corps of Engineers, Kansas 
City District, Kansas State Historic 
Preservation Officer, Kansas Department of 
Transportation, Baker University, Douglas 
County, and the Advisory Council on Historic 
Preservation all entered a Memorandum of 
Agreement concerning the South Lawrence 
Trafficway. The MOA essentially confirms 
the legitimacy and accuracy of the federal 
studies done on the impacts of the trafficway 
on the Haskell Agricultural Farm Property, 
and agrees that the project should be 
undertaken on a number of mitigation 
measures. 

Indigenous Cosmology 

Indigenous cosmology encompasses a value 
system that conceptualizes of land as an 
inextricable link between the community and 
their and ancestors. The Western concept of 
land ownership and property rights does not 
exist in this worldview. Land is viewed as 
spiritually, culturally, environmentally and 
historically significant. 

Environmental Preservation 

Values of environmental preservation, in the 
case of the Wakarusa Wetlands and the South 
Lawrence Trafficway, appraise land based on its 
capacity to provide for biodiversity, flood 
control and mitigation, filtering of pollutants, 
and other ecosystem services. 
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Table 1, Cont’d. 

Historic Preservation 

The Wakarusa Wetlands contain a number of 
sites that are historically significant to various 
social groups. For example, groups with a 
historic preservation orientation cite the 
importance of the sites at which early settlers on 
the Oregon Trail crossed over the Wakarusa 
River. Additionally, the Meair’s Homestead and 
the Haskell Agricultural Farm Property are 
historically significant, and worthy of 
preservation according to historical 
preservationists.    

Economic Efficiency 

Economic efficiency refers to the value of 
maximizing the benefit attained for any given 
expenditure. Proponents of this value cite the 
low cost of the 32nd Street alignment in 
combination with the multiple benefits provided 
by the alignment (mitigation, alleviation of 
traffic congestion, improvement in driver safety, 
etc.). 

Fiscal Concerns 

Fiscal concerns can be separated from the 
category of economic efficiency in its explicit 
focus on the construction costs of the 32nd 
Street alignment compared with the higher costs 
of other alternate alignments. Groups that 
espouse this value are typically supporting the 
32nd Street alignment at least partially because 
of its lower cost relative to other alignments. 

Procedural fairness/Due diligence 

The value of procedural fairness/due diligence 
places an emphasis on the good faith 
completion of procedural requirements set out 
in federal law. These requirements include the 
completion of studies, Environmental Impact 
Statements, permit applications, and public 
engagement efforts. 

Land as resource for Public Education 

The public education value denotes the 
valuation of the land (and mitigation 
stipulations) in its capacity as a resource for 
public education.  
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Table 1, Cont’d. 

Inclusive planning, Capacity Building/Outreach 

The capacity building/public outreach value 
refers to the desire for a more inclusive planning 
process, complete with co-learning activities 
and the integration of various knowledge 
systems. 

Public Preference/Public Interest 

This value is an expression of the fulfillment of 
popular demand and public preferences by way 
of building (or not building) the South 
Lawrence Trafficway.  
 

Maintenance of neighborhoods’ residential 
character 

This value is primarily concerned with ensuring 
that the construction of the South Lawrence 
Trafficway does not significantly alter the 
residential character of surrounding 
neighborhoods by increasing through-traffic, 
etc. 

 

From these values and a list of actors identified through the content analysis, 

value matrices were created for actors in support of the 32nd Street alignment of the 

South Lawrence Trafficway (the stated “preferred alignment” from the US Army Corps 

of Engineers), actors in opposition to that alignment, and actors that were neutral to the 

alignment options offered in the EIS and Section 4(f) evaluation. These matrices were 

crucial in tracing the formation of Actor networks around specific values.  

The identification of actors, Actor networks and value articulation moments made 

it possible to perform a longitudinal analysis of the ordering and re-ordering of the Actor 

networks necessary to produce meaning, create the basis for value judgments, and 

ultimately, decide to construct the 32nd Street alignment of the South Lawrence 

Trafficway. 
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Analysis and Discussion 

ACTORS 

 
The following section gives an overview of the major actors identified in the South 

Lawrence Trafficway conflict. It is important to consider that, following Actor Network 

Theory, actors can be both human and non-human. Therefore, some of the actors 

discussed below are material, eg. reports, evaluations, etc. 

Haskell Indian Nations University 

 
The school that is now known as Haskell Indian Nations University opened in 

1884 as a boarding school for Native American children grades one through five. 

Through a series of transformations taking place over more than 100 years, the school has 

transformed from an agriculturally focused boarding school with a stated mission to 

assimilate the Native American into mainstream American culture, into the “premier 

tribal university in the United States” (Haskell Indian Nations University, n.d.). 

Throughout the conflict, the university is represented by a number of different individual 

actors and groups of actors, including the Board of Regents, the alumni association, 

current students, and professors. While the independence of these individual actors is 

affirmed, their viewpoints are all relatively uniform as they relate to the construction of 

the South Lawrence Trafficway, and thus Haskell Indian Nations University is considered 

a relatively unified actor for the purposes of this paper. 

In order to understand the significance placed on the Wakarusa Wetlands by the 

university, it is important to first understand the history of the school itself. The school 

was initially opened by the federal government with the intention of stripping Native 
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Americans of their cultural heritage and worldview in order to assimilate them into the 

mainstream culture and economy. The following quote about Native American education 

from Commissioner Burke of the Bureau of Indian Affairs is particularly telling: 

Practically all our work for the civilization of the Indian has become educational: 
Teaching the language he must of necessity adopt, the academic knowledge 
essential to ordinary business transactions, the common arts and crafts of the 
home and field, how to provide a settled dwelling and elevate its domestic quality, 
how to get well when he is sick and how to stay well, how to make the best use of 
his land and the water accessible to it, how to raise the right kind of live-stock, 
how to work for a living, save money and start a bank account, how to want 
something he can call his own, a material possession with the happiness and 
comforts of family life and a pride in the prosperity of his children (Burke, 1923) 
[Emphasis added].  

 
There is an explicit paternalistic attempt to force dominant capitalist institutions 

such as banking, private property rights, and land use regulations onto a Native American 

culture that is inherently averse to them. Such attempts at cultural assimilation, in 

combination with the extremely poor health conditions and general neglect that were a 

reality at Haskell in the 1880s and 90s (Meriam, 1928), drove some students out into the 

wetlands south of the school- a place where they could speak their language, practice 

their religion, and communicate with family (Cortez, 2013, pg. 9). In a current day 

context, the wetlands are viewed by Native Americans as a place crucial to their shared 

history and the survival of their culture against continued attempts at oppression and 

assimilation.  

Prairie Band Pottawatomie Nation 

 
The Prairie Band Pottawatomie Nation are a Native American tribal unit 

originating in the Great Lakes region of the US. In 2010, this tribe was party to a lawsuit 

against the FHWA and the Kansas Department of Transportation in an attempt to prevent 
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the construction of the South Lawrence Trafficway on the 32nd Street alignment. The 

Prairie Band Pottawatomie Nation has endured a long history of being party to unfair 

“cession treaties,” by which the federal government essentially robbed them of their land. 

Specifically, provisions of the 1830 Indian Removal Act moved the tribe out of their 

homelands in the Great Lakes region, and into modern day Kansas around 1846. In 1854, 

with the passage of the Kansas-Nebraska Act, the tribe once again saw white settlers 

encroaching on their land. As demand for land in the Kansas Territory grew, 

development pressures caused a rift among the tribe: 1,400 members wished to divide 

their tribal land into allotments, and thus take advantage of the promise of eventual US 

citizenship, while 780 members remained staunch in their support for communal holding 

of the land. These 780, “neither interested in obtaining citizenship nor rejecting their 

heritage… [holding] firm in their belief that no single person owned the land,” (Tribal 

History, n.d.) became what is today known as the Prairie Band Pottawatomie Nation. 

Under the analytic framework of Actor Network Theory, it can be posited that 

federal laws governing Native American lands in the 1880s-1900s have been 

appropriated by the Prairie Band Potawatomi Nation and aligned with tribal values to 

create the context in which current land use proposals are viewed. Information on the 

Dawes Act taken from the Tribal History section of the tribe’s website still seems 

relevant when applied to the current-day South Lawrence Trafficway conflict: “The 

government deemed this law a ‘virtual necessity.’ They said they could no longer protect 

Indian lands from further settlement and the demands of railroads and other enterprises” 

(Tribal History, n.d.). While federal policy regarding Native Americans has changed 

significantly in the intervening century, cases such as the South Lawrence Trafficway 
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lend credence to the assertion that the “demands of railroads and other enterprises” still 

trump the spiritual, cultural, historical and environmental capacity of land. 

Wetlands Preservation Organization 

 
The Wetlands Preservation Organization (WPO) is an alliance of Haskell Indian 

Nations University students, faculty and staff with local environmental activists. The 

group has relied on a heavily litigious strategy to delay or stop the construction of the 

South Lawrence Trafficway. As member Marisol Cortez stated, “For almost twenty 

years, they had tied up the project in court; when one lawsuit failed, they’d file another” 

(Cortez, 2013, pg. 9). This strategy is not reflective of a lack of participation in public 

engagement efforts, but rather a product of the dissatisfaction over the outcomes of those 

planning efforts. Since often these outcomes seem predetermined, or at least supported by 

a nearly insurmountable institutional inertia (Hausam, 2013, pg. 168; Gray, 1973, pg. 

403), it is common for opposition groups to resort to litigation. 

The WPO values the Wakarusa Wetlands for its spiritual value as well as its 

historical and environmental value. Thomasine Ross, a member of the WPO, speaks to 

the frustration of attempting to integrate Indigenous values into a mainstream decision-

making framework: “There are a lot of people still that don’t know how the native people 

feel about certain areas- spiritual areas… I don’t think they ever will get it. I really don’t. 

I’ve heard so many testimonials from students, from Indian leaders, and people that really 

have a connection with that land. And I don’t think that people understand that” 

(Tankard, 2007). This sentiment echoes the experience of Indigenous groups throughout 

the world that have found it difficult to incorporate their unique epistemologies and ways 
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of knowing into the technocratic planning methods of the dominant culture (Robinson 

and Lane, 2013, pg. 404). 

Save the Wakarusa Wetlands, Inc. 

 
Save the Wakarusa Wetlands, Inc. shares many of the same values and strategies 

with the WPO. Both were plaintiffs in the 2010 lawsuit against FHWA and K-DOT, and 

there even exists some overlap between the membership of the two groups (for example, 

Thomasine Ross is a member of the WPO, and was president of Save the Wakarusa 

Wetlands, Inc. Ross also acted as the Secretary of the National Haskell Alumni 

Association). One major factor that differentiates Save the Wakarusa Wetlands, Inc. from 

WPO is that the former is an incorporated business, while the latter is primarily a student 

organization. As a corporation, Save the Wakarusa Wetlands, Inc. can sell stock, and 

exist as a separate legal entity from its individual founders, thus limiting the liability of 

any such individuals in the case of a lawsuit.  

Michael Caron, currently the Programs Director for Douglas County Jail, also 

once served as president of Save the Wakarusa Wetlands, Inc., and was one of the 

group’s most vocal opponents of the South Lawrence Trafficway. Caron’s academic 

background conducting research at Louisiana State University on ethnic communities 

living in Louisiana wetlands, helped shape the values articulated by the corporation 

throughout the conflict (McHenry, 2013). Caron, and by association his corporation, 

approached the question of the trafficway through a lens of environmental justice.  

Following Actor Network Theory, it could be assumed that Caron and Save the Wakarusa 

Wetlands, Inc. have aligned their mission and values with a particular interpretation of 
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the National Environmental Policy Act (NEPA). This interpretation of the piece of 

legislation focuses primarily on the legislative intent, and not necessarily the case law, 

judicial interpretations, and substantive outcomes of the application of its statutes. In a 

press release announcing the commencement of oral hearings for the Prairie Band 

Pottawatomie Nation v. Federal Highway case, Caron is quoted as saying “Federal 

NEPA standards were put in place explicitly to protect minorities from tyranny of the 

majority. They are the heart of our nation’s protections against environmental injustices” 

(Prairie Band Pottawatomie Nation and Environmental Groups File Appeal Over South 

Lawrence Trafficway, 2012). As will be discussed later, other groups such as the FHWA, 

K-DOT, the US Army Corps of Engineers, and other groups supporting the 32nd Street 

alignment of the SLT, appropriate NEPA in a very different way, incorporating it into 

their own value-network in justification of their own conclusions and determinations. 

US Army Corps of Engineers 

 
The stated mission of the US Army Corps of Engineers (hereafter the Corps) is to 

“Deliver vital public and military engineering services; partnering in peace and war to 

strengthen our Nation’s security, energize the economy and reduce risks from disasters.” 

The Corps’ major role in the SLT conflict is twofold- it must grant a Clean Water Act, 

Section 404 permit for the discharge of dredged or fill material into a wetlands, and it 

also became the lead federal agency for the project in 1996 when the FHWA announced 

its intention to withdraw federal funds from the eastern leg of the trafficway. As the lead 

federal agency, the Corps was responsible for the preparation of the Final Environmental 

Impact Statement, released January 6, 2003. The determinations made by the Corps, 
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namely the selection of 32nd Street as the preferred alternative alignment- and the 

justifications for that selection- are relied upon heavily by other proponents of that 

alignment. Again referring to Actor Network Theory, these actors- typically cities, 

counties and chambers of commerce- took the findings produced by the Corps and 

aligned them with their own individual agendas and values in formation of a strong 

value-network.  

Federal Highway Administration  

 
The Federal Highway Administration (FHWA) is an agency of the Department of 

Transportation. The FHWA was created to improve mobility on our Nation’s highways 

through national leadership, innovation, and program delivery (Mission Vision and Core 

Values - Federal Highway Administration, n.d.). In order to achieve these objectives, the 

agency works in collaboration with Federal, State and local agencies, as well as other 

stakeholders. Improving highway safety, minimizing environmental impacts, and 

decreasing traffic congestion are all important goals of the FHWA and FHWA programs.   

Economic efficiency is a hallmark value of the FHWA, which has historically 

received Congressional directives to minimize expenditures and consider only those 

factors it regards most relevant to transportation-related objectives (Gray, 1973, pg. 403). 

Given the entrenchment of institutional purpose (FHWA as essentially a road-building 

agency), legislation has been passed over time to force the agency to consider other 

factors in carrying out its goals. The two major pieces of legislation relevant for the SLT 

conflict are the National Environmental Policy Act and the Department of Transportation 

Act of 1966, specifically Section 4(f). NEPA provisions apply equally to all major federal 
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actions, while Section 4(f) of the DOT Act of 1966 is specifically tailored for actions of 

the FHWA that make use of publicly owned parks, recreation areas, or wildlife and/or 

waterfowl refuges of national, state or local significance or land of an historic site of 

national, state, or local significance for the construction of a road. If a project does impact 

land in any of these categories, the agency must make a determination that the route is the 

only feasible and prudent option, and that all possible planning has been done to 

minimize the harm to the land from the construction of the project. While there are a 

number of restrictive requirements to show evidence and due diligence in selecting and 

studying alternative routes, FHWA is ultimately given discretion to make this 

determination. Once established, the determination that a route is the only feasible and 

prudent option is difficult to overturn. The agency is given deference in its decision, 

meaning a court would have to find the decision arbitrary and capricious in order to 

reverse it. This is a very high standard, and difficult to prove. Even in the case when two 

involved agencies disagree on this determination, the FHWA is given preference, as the 

judiciary is not a specialized expert, and thus not qualified to make a decision based on 

the merits of the conflicting arguments. As will be discussed later, such a situation indeed 

did arise in the SLT conflict. 

Kansas Department of Transportation 

 
The Kansas Department of Transportation is a state-level department with similar 

values, goals and objectives to those held by FHWA. The one obvious and significant 

difference is the regional and local focus of K-DOT. K-DOT worked with FHWA on the 

Section 4(f) evaluation, applied for a Section 404 permit from the US Army Corps of 
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Engineers, and completed a Draft Environmental Impact Statement naming the 32nd 

Street alignment as its preferred alternative. In 2010, K-DOT identified the SLT as the 

number one transportation priority for the state of Kansas, claiming it offered the highest 

economic benefit of all the projects in the T-WORKS program (South Lawrence 

Trafficway: Moving Forward, 2012). With this designation, K-DOT offered a glimpse 

into its value system, and also threw considerable political capital behind the project. 

City of Lawrence 

 
The City of Lawrence, as represented by the Lawrence City Commission, is 

clearly a key player in the SLT project, given that most of the immediate impacts, 

positive or negative, will likely accrue to the City and the residents thereof. The City 

Commission itself seems primarily concerned with the degree to which it can articulate 

the preferences of the people of Lawrence. As will be discussed later in the paper, the 

City switches standpoints on the SLT within a relatively short time span, concurrent with 

a Mayoral election. However, in both supporting and opposing the construction of the 

SLT on the 32nd Street alignment, the City remains consistent in its insistence that it is 

simply expressing the will of the people.  

Douglas County  

 
The Douglas County Board of Commissioners was a signatory to the Section 106 

Memorandum of Agreement (MOA) concerning the mitigation measures that would be 

completed in order to minimize the impact of the 32nd Street SLT alignment on the 

Haskell Agricultural Farm Property, a historic site eligible for inclusion in the National 
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Register of Historic Places. The basis for this MOA comes from a stipulation of the 

National Historic Preservation Act of 1966 (NHPA). In its response to the Section 4(f) 

evaluation, the Board of Commissioners stated that its inclusion in the MOA made its 

support of the 32nd Street alignment as the only feasible and prudent option little more 

than a foregone conclusion. Although Section 106 of the NHPA and Section 4(f) of the 

DOT Act of 1966 serve different purposes, the Board of Commissioners aligned the two 

in a process of ordering and re-ordering. The Douglas County Board of Commissioners 

was involved in the creation of an actor network when it signed the MOA, and that 

signature was later reinterpreted to be an implicit vote of support for the 32nd Street 

alignment as the only feasible and prudent alignment in accordance with Section 4(f). 

This realignment of the MOA, in essence, created a larger actor network among the 

Douglas County Board of Commissioners and every other individual or group that signed 

off on the Section 4(f) evaluation in favor of the 32nd Street alignment.  

Baker University 

 
Baker University, located in Baldwin City, just south of Lawrence, is a key player 

in the SLT controversy because of the school’s ownership of the wetlands through which 

the road is being built. While the 31st Street alignment would have put the road through 

HINU property- an option that became increasingly politically infeasible as local 

resistance grew- the SLT proposal was revived in 2002 with discussions of an alignment 

on 32nd Street, through land owned by Baker University. The university has been 

conducting research and leading public education efforts connected with the wetlands 

since 1968, when they were transferred from the federal government to the school. Baker 
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University is a signatory of the MOA, and many of the mitigation conditions contained 

within the MOA benefit the school and Baldwin City.  

Meriam Report 
Also called “The Problem of Indian Administration,” the Meriam Report was 

published in 1928, as the findings of a team of investigators hired by the US Secretary of 

the Interior (Hubert Work) to study the conditions of “Indian communities.” Among 

other things, the report described the bleak conditions and poor quality of life for students 

at boarding schools such as Haskell. The report made recommendations on various 

aspects of social policy, including education and economic development, and ultimately 

became the basis for the 1934 Wheeler-Howard Act, which would prove to redirect 

federal Indian policy.  

In the light of ANT and the SLT controversy, the Meriam Report can be 

conceptualized as a crucial actor. Almost a century ago, the report had enough impact to 

change the course of federal policy, and currently, actors and actor networks in 

opposition to the SLT have identified the Meriam Report as a source of legitimacy 

supporting the claims that the Wakarusa Wetlands hold cultural, spiritual and historical 

significance. As previously mentioned, the neglect of health issues, the militaristic 

discipline of the school, and the blatant attempts at culture-stripping described in the 

report were often enough to cause children to flee into the wetlands in search of a safe 

place for self-expression, communication with family and friends, and maintenance of 

their way of life in general. The information in the Meriam Report is combined with a 

rich oral history of Native American children fleeing the oppressive boarding school, and 

woven into a compelling narrative about the significance of the Wakarusa Wetlands as a 
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place where Native American culture survived the federal government’s blatant attempts 

at eradication and assimilation. This land then, in the context of this specific series of 

narratives and Actor Networks, becomes an inextricable link with the past of the Haskell 

community (Matunga, 2013, pg. 18).  

Environmental Impact Statement (EIS) 

 
The Environmental Impact Statement (EIS), is a requirement of the National 

Environmental Policy Act (NEPA) to be completed by federal agencies undertaking 

major actions that are expected to substantially affect the environment. The EIS in its 

various forms (Draft EIS, Supplementary EIS, Final EIS), is a crucial actor in the SLT 

conflict. The requirements of the EIS, in regard to the SLT, include the selection, 

analysis, and comparison of a number of alternative routes, including a “No-Build” 

scenario. The studies, rationales, analyses, and preferred alternatives created by these 

requirements are ordered and re-ordered by various supporters and opponents of the SLT 

in order to heterogeneously engineer certain narratives and networks. 

Section 4(f) Evaluation  

 
The Section 4(f) evaluation, as an actor within the SLT conflict, functions very 

similarly to the EIS. In fact, there is significant interaction between the two actors: the 

Section 4(f) evaluation takes its range of reasonable alternative corridors from the Corps’ 

Final EIS. These alternatives include a No-Action alternative, a 31st Street corridor, a 

32nd Street corridor and its five alternative alignments, a 35th Street corridor and its two 

alternative alignments, a 38th Street corridor and its two alternative alignments, and a 
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42nd Street corridor and its two alternative alignments. The Section 4(f) evaluation 

summarizes the alternatives screening process conducted by the Corps in its Final EIS, 

and relies on that agency’s selection of the 32nd Street corridor (B alignment) as the 

preferred alternative. The alignment is then analyzed in terms of its expected impacts on 

the specific Section 4(f) property in question- The Haskell Agricultural Farm Property 

(HAFP). The FHWA’s determination is that the expected damage from the 32nd Street 

corridor can be effectively remedied by a number of mitigation measures. 

With the release of the Section 4(f) evaluation, the FHWA is aligning itself with 

the US Army Corps of Engineers, and placing its report and determinations in line with 

those of the Corps in its Final EIS. This network of two mandatory reports and two 

federal agencies, both of which (FHWA and US Army Corps of Engineers) can be shown 

to have completed the procedural steps required of them by federal law, proves very 

difficult for trafficway opponents to overcome. With the addition of the Record of 

Decision, and FHWA’s official adoption of the Corps’ Final EIS, this network of support 

becomes practically insurmountable (and, indeed, it proves to be actually insurmountable 

in practice). 

VALUE ARTICULATION MOMENTS 

 
The following section is a discussion of the most significant value articulation 

moments throughout the SLT conflict. Henrik Enrstson emphasizes the importance of 

value articulation moments as crucial to the formation of values surrounding biophysical 

processes associated with specific areas of land (2013). The networks involved in 

articulating these values, and the formats and forums in which these values are 
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articulated, have immediate implications for the outcomes of land use decisions. Ernstson 

refers to these value articulation moments as “heightened moments of struggle, or 

formalized procedures of decision-making” (Ernstson, 2013, pg. 8), and insists that the 

study of these moments allow the researcher to gain insight into the interplay of 

discourse, power, and institutional processes among different, and often competing, 

groups. Ernstson further discusses the performance of narratives, constructed by human 

actors from certain “artifacts” or non-human actors, in “social arenas, especially media, 

public meetings, exhibitions, and in parliament” (Ernstson, 2013, pg. 12). What follows is 

a discussion of the value articulation moments that comprise the SLT conflict, beginning 

with the six lawsuits over the proposal. 

Blevins v. Hiebert 

In 1987, Leslie W. Blevins, Sr. sued Nancy Hiebert, Warren Rhodes, David 

Hopper (individually, and in their roles as commissioners on the Douglas County Board 

of Commissioners) and Robert Schrumm, Michael Rundle, Michael Amyx, Sandy 

Praeger, and Dennis Constance (also individually and collectively, in their roles as the 

City of Lawrence Board of City Commissioners). Blevins alleged that the $3.5 million in 

general obligation bonds issued for the construction of the South Lawrence Trafficway 

should have been subject to voter approval. 

The issue in question here has to do with the limits of home rule authority, and the 

degree to which local jurisdictions can exert authority in areas that the state legislature 

does not directly address. According to the opinion of Justice Herald S. Herd of the 

Supreme Court of Kansas, Douglas County’s resolution authorizing the issuance of a $3.5 

million bond to fund construction of the South Lawrence Trafficway violated K.S.A. 68-
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584, a state statute requiring a referendum for any general obligation bond that exceeds 

more than 1/2% of the assessed valuation of the County. In the case of Douglas County at 

the time of this lawsuit, that value was $1,010,000- significantly less than the $3.5 

million bond issued unilaterally by the County.  

However, the court ultimately decided to let the bond issue stand, given the 

complex and confusing nature of case law and precedence on similar legal issues. Justice 

Herd’s opinion reads, in part: 

“there have been repeated indiscriminate references and citations by this court in 
prior opinions to cases involving city police power regulations, the law of which 
predated constitutional and statutory home rule. The rules pertaining to such 
regulations are at variance from the law under home rule, as pointed out 
previously. The use of those references and citations has caused confusion and 
misunderstanding in cases of constitutional and statutory home rule which do not 
pertain to city police power regulation. The misunderstanding has caused cities 
and counties to issue many millions of dollars of general obligation bonds in 
reliance thereon. Because of the confusion caused by the dicta in our prior 
decisions on home rule, we hold all general obligation bonds and temporary notes 
authorized or issued under home rule powers prior to the date of this opinion are 
hereby declared lawful and validated as to the home rule issue. All such bonds 
and temporary notes authorized and issued after the date of this opinion under 
home rule authority shall follow the procedure set out herein” (Blevins v. Hiebert, 
1990).  
 
This court decision is one of multiple decisions/actions throughout the SLT 

conflict that elevate the decision-making process above the fray of public opinion, and 

place it within an insulated institutional context. One other notable instance of such a 

change in the decision-making arena occurred over 20 years later, in 2005, when Senator 

Pat Roberts successfully pushed for a $1.5 million congressional appropriation for the 

construction of the SLT. While Senator Roberts was theoretically acting on the behalf of 

the constituency that elected him to office, this overriding gesture of support for the SLT 
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in face of considerable local opposition highlights the difference between representative 

democracy and the brand of direct democracy practiced through referendums.    

It is interesting to note that, in 1987, the legal dialogue over the SLT had not yet 

taken on environmental, cultural or historical dimensions. The first legal challenge to the 

SLT seems to be an expression of fiscally conservative values and populist sentiments- 

driven by a concern over the legitimacy by which the County government can fund 

transportation projects without consulting the residents of the County.  

Blevins v. The Board of County Commissioners of Douglas County 

In the wake of the somewhat tortuous decision in Blevins v. Hiebert, Douglas 

County decided to hold an advisory referendum on the bond issue. Since the bonds had 

already been issued in 1986, the outcome of the election would be applied prospectively, 

either allowing or disallowing this already-allotted money to be spent on the SLT. On 

November 6th, 1990, County residents voted 13,679 to 10,815 to approve spending of the 

bond proceeds on the South Lawrence Trafficway. After this election, Blevins, joined by 

County residents Timothy Miller and Patty Boyer, sued the Douglas County Board of 

Commissioners, seeking injunctive relief to prevent the expenditure of bond proceeds on 

the trafficway project. Blevins, et al. alleged that the explanatory statement used on the 

ballot describing the issue was false and misleading, and therefore invalidated the 

outcome of the election. The court found no merit in this allegation, and further ruled that 

the plaintiffs failed to state a justiciable claim. The values articulated by plaintiffs in this 

suit are similar to those expressed in the earlier Blevins v. Hiebert. 
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Northern Crawfish Frog v. Fed. Highway Admin.  

This lawsuit was filed in 1993 by local attorney Dennis Highberger (on behalf of 

the Northern Crawfish Frog), a local environmental group called Federation to Rescue 

Our Greenspaces, and Lawrence-based free-lance researcher Clark H. Coan (Lundquist, 

1993).  The suit named FHWA as the defendant, and alleged violations of NEPA, the 

DOT Act of 1966, the Clean Water Act, Executive Order 11990, and the Administrative 

Procedures Act. The primary allegations involved shortcomings in the EIS for the SLT, 

the project’s use of public parkland without exhausting other alternative routes, and a 

claim of conflict of interest involving one of the firms that helped produce the EIS. 

The district court found in favor of the FHWA on all counts. One aspect of this 

particular lawsuit that stands out is the high degree of deference used in judicial review of 

agency actions and decisions, such as those involved in the EIS process. In its decision, 

the district court quotes the decision in Citizens Against Burlington:  

Because the statute directs agencies only to look hard at the environmental effects 
of their decisions, and not to take one type of action or another, federal judges 
correspondingly enforce the statute by ensuring that agencies comply with 
NEPA’s procedures, and not by trying to coax agency decisionmakers to reach 
certain results… As the Supreme Court has warned, “once an agency has made a 
decision subject to NEPA’s procedural requirements, the only role for a court is to 
insure that the agency has considered the environmental consequences, it cannot 
“interject itself within the area of discretion of the executive as to the choice of 
the action to be taken”” (Citizens Against Burlington, 938 F.2d at 194) (Northern 
Crawfish Frog v. Fed. Highway Admin., 1994). 

 

FHWA’s recurring position throughout this case is that the FEIS was completed 

in good faith, in accordance with all of the procedural requirements of NEPA, and that it 

is “amply supported by the materials contained in the voluminous Administrative 

Record” (Northern Crawfish v. Fed. Highway Admin., 1994). In each of the individual 
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counts, the court agreed with FHWA’s overarching defense. In the specific context of the 

judicial system, and under the lens of Actor Network Theory, the Administrative Record 

is an extremely powerful artifact with which groups can align themselves to strengthen 

their narrative. In cases like these, the Administrative Record can clothe an agency 

decision in near-invincibility, barring the difficult finding that such a decision is arbitrary 

and capricious, or otherwise in conflict with existing law. 

This is the first of the SLT lawsuits in which environmental preservation values 

are expressed. The plaintiffs clearly value the public land (Lawrence Prairie Park) at issue 

in this case, and also the continued survival of the Northern Crawfish Frog, the 

amphibian classified as a species in need of conservation on behalf of which the lawsuit 

was filed. In its defense, FHWA expressed values of due diligence and adherence to 

procedural requirements set out in federal law. These values were ultimately affirmed by 

the court’s decision. Furthermore, the rationale for the standard of review used by the 

court is a reflection of a value system that privileges specialized knowledge (expertise) 

and the greater degree of political accountability associated with the executive branch 

compared to that of the judicial branch (Meazell, 2012). 

Kansas Natural Resources Council v. FHWA 

The Kansas Natural Resources Council was joined by two Haskell Indian Nations 

University students, Steven Luck and Anna Wilson, in this lawsuit filed in 1995. The suit 

was filed in an attempt to change the format of a public hearing over alternatives for the 

Supplemental Environmental Impact statement released by the FHWA and K-DOT, the 

two defendants in the case. Plaintiffs felt that the planned format for the hearing ran 

contrary to the legislative intent behind the NEPA stipulations regarding public 
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engagement in the selection of alternatives for an EIS. While the format was planned to 

be a public open house in which people could ask questions of FHWA and K-DOT 

representatives, and dictate testimony directly to a court reporter, the plaintiffs in this 

case felt a town hall format, in which concerns could be expressed to an audience, was 

more in line with legislative intent. This lawsuit was ultimately dismissed, and the 

hearing on alternatives was held in the open house format initially intended by the 

defendants. 

Analysis of this case as a value-articulation moment shows the plaintiffs 

expressing values of substantive public engagement and public participation- both related 

to the practice of a more direct democracy. Bill Craven, the attorney for the KNRC, was 

quoted as saying, “This is KNRC’s effort to protect public participation… in all projects, 

not just the South Lawrence Trafficway… This is larger than the South Lawrence 

Trafficway” (Mellinger, 1995). 

Ross v. FHWA 

In 1997, as a response to the FHWA’s announcement of intent to withdraw 

federal funds from the eastern portion of the SLT, the Wetlands Preservation 

Organization, University of Kansas Environs, and a number of individuals (Thomasine 

Ross, Stanley Ross, Anjanette Bitsie, Pamina Yellowbird and Jason Daniels) filed a 

lawsuit seeking to enjoin all construction activity related to the section of the SLT that 

had recently been de-federalized. The FHWA and members of Douglas County Board of 

Commissioners and K-DOT were named defendants in the case.  

Plaintiffs had sought injunction on the basis that Supplemental EIS had not been 

completed, but the contention of the defense was that the SEIS had become unnecessary 
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when the eastern section of the project was de-federalized. This case was ultimately 

decided in favor of the plaintiffs. The court decided that the SLT had progressed too far 

to withdraw federal funds from a specific portion of the project. Therefore, construction 

was halted barring completion of the SEIS, and the division and resulting de-

federalization of the project was struck down. This ruling essentially affirmed the values 

expressed by Haskell Indian Nations University when its Board of Regents initially 

requested the completion of a Supplemental EIS based on the lack of consideration given 

to spiritual and cultural issues in the Draft EIS, released in 1987.  

Prairie Band Pottawatomie Nation v. Federal Highway 

For the purposes of this paper, this lawsuit is essentially the functional equivalent 

of Northern Crawfish Frog v. Fed. Highway Admin.. The plaintiffs (Prairie Band 

Pottawatomie Nation, Sierra Club, Wetlands Preservation Organization, Jayhawk 

Audobon Society, Save the Wakarusa Wetlands, Inc., Kansas University Environs and 

EcoJustice) allege violations of NEPA, the DOT Act of 1966, and the National Historic 

Preservation Act (NHPA) by FHWA and K-DOT. The plaintiffs raise specific issues with 

the EIS, the Section 4(f) evaluation, and the Record of Decision. Similar to the decision 

in Northern Crawfish Frog, this case was ultimately decided in favor of the defendants, as 

the court could not find the decisions made in the above documents to be arbitrary and 

capricious. The actions of the agencies in question (FHWA and K-DOT) stood up under 

the highly deferential standard of review. 
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A Note on Planning and Litigation as Arenas for Value Articulation 

While certain parties may seek relief and representation through the judicial 

system when they are not satisfied with the planning process, these parties are necessarily 

subject to the value-laden judgments of the courts. As evidenced in the cases discussed 

above, especially Prairie Band Pottawatomie Nation v. Federal Highway and Northern 

Crawfish Frog v. Fed. Highway Admin., the institutional value judgments inherent in the 

working of the judicial branch within our federal system of government define the rules 

by which decisions are made. One major difference between the judicial system and the 

planning process as arenas of value articulation is that the judicial system produces a 

winner-take-all outcome in which certain values, typically expressed in allegations, are 

affirmed and others are denied. Someone “wins” a case, and someone else “loses.” While 

the planning process can certainly be said to produce winners and losers, there is 

theoretically the potential to integrate differing value systems into a land use plan or 

specific land-use decision.  

Other Value Articulation Moments 

In addition to lawsuits, each permit application, EIS, Section 4(f) evaluation, and 

Record of Decision constitutes a moment of value articulation. These moments of value 

articulation often come in the form of public engagement provisions built in to federal 

laws.  
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Actor Networks 

Through a content analysis of the narratives constructed and performed/presented 

in the value articulation moments above, three actor network matrices were created. 

These matrices depict the groups involved and the values they articulated through the 

media, in response to calls for comment, and in a public engagement setting. One matrix 

is comprised of pro-32nd Street alignment actors, another is comprised of anti-32nd 

Street alignment actors, and the third is comprised of neutral actors that did not endorse 

any particular alignment.  

These matrices, included in the appendices, were instrumental in the identification 

of actor networks that formed around shared values in support of a common cause. With 

a few notable exceptions to be discussed at the end of this section, the division over the 

SLT alignments essentially split groups into two, relatively homogenous competing 

networks- the Native American and Environmental Alliance (anti-32nd Street alignment), 

and the Governments and Chambers of Commerce (pro-32nd Street alignment).  

NATIVE AMERICAN/ENVIRONMENTAL ALLIANCE 

This network, comprised of the Wetlands Preservation Organization, Save the 

Wakarusa Wetlands, Inc., KU EcoJustice Club, Kansas Natural Resources Council, 

Native American Law Student Association, Sierra Club, Jayhawk Audobon Society, and 

the Prairie Band Pottawatomie Nation, denounces the 32nd Street alignment of the SLT. 

Most (but not all) of these groups specifically endorse a South-of-the-Wakarusa 

alignment that would avoid the Wakarusa Wetlands rather than bisect it like the 32nd 

Street alignment.  
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Judging by an analysis of local media coverage and correspondence included in 

public engagement efforts mandated by NEPA and Section 4(f) of the DOT Act of 1966, 

there are four key values espoused by these groups in support of their shared position. 

These values are: environmental preservation, historical preservation, Indigenous 

cosmology and procedural fairness/due diligence. For the Native American groups in this 

network, the first three of these values are inextricably connected. The Wakarusa 

Wetlands’ historical significance is due to its status as a symbol of Native American’s 

resilience in the face of targeted efforts of cultural genocide by the US federal 

government in the 1800s and early 1900s. This historical significance is intertwined with 

the Indigenous cosmology, in which places are seen as an inextricable link to the past.  

Martha Houle, past president of the National Haskell Alumni Association, and 

board member of Save the Wakarusa Wetlands, Inc., at the time of this letter appended to 

the Section 4(f) evaluation, drives home this connection between the expressed values of 

historical preservation and Indigenous cosmology:  

“Where we overcame adversity is as important to my sense of history as how or 
when it happened…Events accumulate in particular locations. They become part 
of meaning-filled landscapes. That is why our history lives in the land; reborn in 
stories we pass on to our children. PLACES BECOME SACRED by what 
happened there. We return to sacred places like the wetlands to find peace, to be 
healed, to reconnect to our past, and to renew our traditions” (M. Houle, personal 
communication, January 17, 2007). 

 

The Sierra Club, primarily an environmentally-focused group, also expresses 

consideration for the sacredness of land to Native American groups. President of the 

Kansas Chapter of the Sierra Club, Frank Drinkwine, stated in a 2010 article in the 

Topeka Capital Journal that the construction of the SLT on the 32nd Street alignment 

would “permanently alter its ecological balance and deface sacred land” (Carpenter, 
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2010). Jayhawk Audubon Society, also primarily an environmental group, articulates its 

valuation of the Wakarusa Wetlands as a resource for public education, and also calls for 

procedural fairness in the EIS process. In response to the ruling in the Prairie Band 

Pottawatomie Nation, the president of the Jayhawk Audubon Society, Gary Anderson, 

was quoted as saying, “The Board was extremely disappointed that only certain 

requirements were considered by the judge for review in the case. The Board continues to 

feel that all requirements of NEPA need to be followed” (Prairie Band Pottawatomie 

Nation and Environmental Groups File Appeal Over South Lawrence Trafficway, 2012).  

GOVERNMENTS AND CHAMBERS OF COMMERCE 

Groups that supported the 32nd Street alignment relied heavily on documents, 

studies and processes that also endorsed the alignment. Many of these groups used direct 

quotes from the Section 4(f) evaluation or the EIS. Within this network, the Wakarusa 

Wetlands was valued more for its location and capacity to carry traffic south of Lawrence 

in an efficient, cost effective, and safe manner than for its cultural, historical or 

environmental value. This is not to say that groups within this network completely 

disregard environmental, cultural and historical considerations- far from it actually, given 

the federally mandated evaluation of environmental impacts, impacts to historic 

properties, etc. However, once a “hard look” has been given to these impacts, agencies 

such as the FHWA and the US Army Corps of Engineers are given a certain degree of 

discretion in their decision-making- a discretion that is insulated by judicial deference in 

a courtroom setting, partially due to a presumption of specialized expertise on the part of 

agency staff.  
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In the weighing of values, governmental entities which depend on the will of the 

general public for their composition and continued existence, must consider the views of 

the entire constituency in an attempt to divine that course of action which will best serve 

the public interest in each matter. In an increasingly balkanized society, the public 

interest can be very elusive, and indeed may not exist at all in any kind of unified form 

(Moroni, 2006). In a November 21, 1993 article in the Lawrence, Journal World, Douglas 

County Commissioner Mark Buhler speaks to the difficulty of weighing competing 

values in the search for public interest: 

“The importance that we place on it versus the importance that they [Native 
Americans] place on it—it’s a cultural difference… Take the spirituality of the 
land. Typically, we don’t consider those things as significant as they do… We 
have to monitor the sense of the community. My responsibility is to measure all 
these things and do what’s best” (Lundquist, 1993).  

 

In this quote, Buhler not only evokes the responsibility of the government to look after 

the public good, but also gets very close to the heart of the SLT conflict on a values level. 

His quote is an explicit admission of the different valuation systems that different social 

groups use to place value on land. When one specific valuation system is privileged, or 

clothed in institutional power and legitimacy, this will undoubtedly have implications for 

the outcomes of land use decisions.  

While the majority of governmental actors involved in the SLT conflict (local 

governments, state and federal agencies, Congressional representatives from the state) 

support the 32nd Street alignment, there are a number of governmental actors in 

opposition. Key among these are the City of Lawrence (prior to November 13, 2007), 

certain offices within the Department of the Interior, and the Lawrence-Douglas County 

Metropolitan Planning Organization (MPO).  
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City of Lawrence 

The case of the City of Lawrence serves to emphasize the political aspect of the 

conflict over the alignment of the SLT, and the difficulty inherent in the wicked problem 

of defining the public interest. On May 17, 2006, then-mayor Mike Amyx sent a letter of 

comment strongly denouncing the FHWA’s decision to adopt the Final EIS (FEIS) for 

the SLT. It was the belief of the City, Amyx said, “that neither the interests nor desires of 

the community are genuinely served by the existing FEIS” (M. Amyx, personal 

communication, May 17, 2006). Amyx goes on to criticize the FEIS for inadequate 

consideration of the negative cultural, environmental and social impacts of constructing 

the street on the 32nd Street alignment. “The continuing flaw in the FEIS,” Amyx states, 

“is the failure to fully appreciate the detrimental impact the 32nd Street alignment will 

have on Haskell Indian Nations University (HINU) and the existing wetlands” (M. 

Amyx, personal communication, May 17, 2006). By emphasizing the “continuing flaw,” 

this criticism goes beyond indicting the outcome of the EIS process, and calls into 

question the good faith adherence to the process itself. 

On November 13, 2007, about six months after Amyx’s letter was sent, newly 

elected mayor Sue Hack wrote the Division Engineer of the Kansas Division of the 

FHWA, expressing the support of the Lawrence City Commission for the construction of 

the SLT along the planned 32nd Street alignment. This letter officially rescinded the 

views expressed in Amyx’s previous letter. Hack emphasized the implications of the 

decision on driving safety (“the motoring public is daily endangered because of the 

absence of a completed link of the South Lawrence Trafficway”), duration of daily 

commutes, and local economic growth (“failure to timely complete this important by-
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pass… negatively impact[s] our ability to attract employers to the community”) (S. Hack, 

personal communication, November 13, 2007). The newly elected mayor also cites a 

survey in which local respondents ranked the “improvement to the ease of east/west 

travel in Lawrence” as the top transportation priority facing the community (S. Hack, 

personal communication, November 13, 2007). It bears mentioning that this is a 

relatively thin proxy for a mandate to complete construction of the SLT along the 32nd 

Street alignment, specifically. This survey, and its use in this context, illustrates the ways 

in which public interests and preferences can be gauged and leveraged. Furthermore, this 

instance provides an example of the heterogeneous construction of reality: an actor (the 

Lawrence City Commission) points to an artifact (survey responses) that was created 

collaboratively by the public, and uses that artifact to align itself with a position already 

held by a number of other local governments and federal agencies, thus further stabilizing 

that network of support for the 32nd Street route. 

Department of the Interior 

The Department of the Interior (DOI), a federal agency, takes multiple viewpoints 

on the SLT conflict.  The DOI Office of Environmental Policy and Compliance and the 

Office of the Solicitor denounce the 32nd Street route, while the DOI National Trails 

System (contained within the National Park Service) supports the alignment. The latter 

office’s support can be attributed to its relatively narrowly-defined interest in the matter- 

namely, preserving historic trails. The 42nd Street alignment (seemingly the most likely 

non-32nd Street option) would impact historic Oregon Trail crossings of the Wakarusa 

River, and therefore would be unacceptable to the National Park Service’s National Trails 

System. 
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The DOI Office of the Solicitor, representing Haskell Indian Nations University 

(HINU), objects to the 32nd Street alignment on behalf of the university. The 32nd Street 

alignment of the SLT, according to the Office of the Solicitor and HINU, will result in 

serious adverse environmental impacts to the university, and will also decrease the 

accessibility of the wetlands to students, thus devaluing an important educational 

resource. Given the Office’s role as a mediator between HINU and the FHWA, this 

stance is not at all surprising. 

Willie R. Taylor, Director of the Office of Environmental Policy and Compliance, 

writes a letter in support of the 42nd Street alignment. Taylor states that this south-of-the-

Wakarusa alignment would have a de minimus impact on one of the two Section 4(f) 

protected properties (Meairs Farmstead), while the 32nd Street alignment will cause 

direct impacts to both the Haskell Agricultural Farm Property and the Baker Wetlands. 

He goes on to state his Department’s belief that “the direct impacts to resources from 

these alternatives seem to favor the alternative not selected, since it has less impacts to 

wetlands, less floodplain impacts, and less total stream involvement… The selected 

impact has nearly ten times the wetland impact” (W. Taylor, personal communication, 

May 3, 2007). 

These claims clearly run counter to the information reported by the Section 4(f) 

evaluation and previous iterations of the EIS. There would seem to be a discrepancy in 

methodology, and while the US Army Corps of Engineers’ methodology for the EIS is 

well-documented, it is not clear which methodology the DOI used to arrive at its 

drastically different conclusions. Ultimately, the FHWA adopted the Corps’ EIS, and 

incorporated it into its Record of Decision and Final Section 4(f) evaluation. This 
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decision was challenged in Prairie Band Pottawatomie Nation v. Federal Highway. 

There existed substantive issues regarding the legitimacy of the EIS, Section 4(f) 

evaluation, and the Record of Decision, such as the discrepancies discussed above. 

However, given the degree of judicial deference afforded to agency decisions, the court 

“albeit with misgivings… affirm[ed] the FHWA Record of Decision” (Prairie Band 

Pottawatomie Nation v. Federal Highway, 2010). 

Institutional mission and purpose can predictably shape preferences and 

recommendations. For example, it is perhaps not surprising that the FHWA, primarily a 

road-building agency with a mission “to improve mobility on our Nation's highways 

through national leadership, innovation, and program delivery” (Mission Vision and Core 

Values - Federal Highway Administration, n.d.) wants to build a road at the lowest cost 

and on the most direct alignment feasible. As legal scholar Oscar Gray writes, “a road-

building agency wants to build roads. Its personnel have been educated to believe that 

this activity is in the public interest. The agency has traditionally been directed by 

Congress to work economically” (Gray, 1973, pg. 403).  

It is equally predictable, then, that the DOI, which “protects and manages the 

Nation’s natural resources and cultural heritage… and honors its trust and responsibilities 

or special commitments to American Indians” (Mission Statement, n.d.) would align itself 

with HINU and the preservation of the Wakarusa Wetlands in the SLT controversy. In 

certain contexts, such as the conflict in question, two involved agencies clash almost 

inevitably due to their divergent missions. The outcome of this clash is mediated based 

on the institutional rules and values of the arena to which the agencies subject 

themselves. The DOI did not take direct legal action against FHWA, but was content to 
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participate in the public engagement process, provide input, and await a resolution. Other 

groups however, including the Sierra Club, Prairie Band Pottawatomie Nation, Wetlands 

Preservation Organization and a number of others, did sue on a basis very similar to the 

discrepancies DOI raised in its response to the Draft Section 4(f) evaluation. This lawsuit 

(Prairie Band Pottawatomie Nation v. Federal Highway) is part of a long tradition in 

America of groups appealing to the court system when they are unsatisfied with the 

outcome of other forums. The logic behind this tradition posits “that institutions that are 

composed differently and proceed on different principles may well reach different 

results” (Horowitz, 1977, pg. 250). In this specific case, primarily because the allegations 

boiled down to details of administrative decisions backed up extensively in the 

Administrative Record, the ultimate result was unchanged- the 32nd Street alignment was 

chosen for the SLT, and that decision was upheld by the courts.  

A Note on Mitigation 

Landscapes as commodity, a value listed in Table 1 above, is one of the divisive 

values around which this conflict revolves. Many of the groups that support the 32nd 

Street alignment rely heavily on the accompanying mitigation package, seemingly as a 

justification for the environmentally-questionable route through the wetlands. However, 

this justification does nothing to appease the opposition groups, and can possibly be read 

as a misinterpretation of (or obliviousness to) the environmental and preservationist 

values held by these groups, specifically the cosmology of the Native American groups. 

Dennis Brown, in his letter responding to the Draft Section 4(f) evaluation, suggests that 

preservationists are inherently opposed to the values behind mitigation, and the 

conception of landscapes as commodities: “Again, speaking from a preservation point of 
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view, a preservationist would oppose willful destruction of a historic structure for 

replacement with a new replica” (D. Brown, personal communication, December 28, 

2006). 

When specific pieces of land are imbued with historical and cultural significance, 

such as the Wakarusa Wetlands, off-site mitigation offers little solace for the destruction 

or degradation of that land. The mitigation package offered in the 32nd Street proposal 

seems to be focused primarily on the functional aspects of wetlands, namely the functions 

they perform to directly benefit people, such as flood mitigation. As long as these 

functions are maintained, the logic goes, the specific location of the natural features- 

grasses, trees, bogs, swales- is relatively immaterial. Under this value framework, land is 

seen as a commodity with substitutability. This paradigm, in which nature is important 

primarily as a natural resource to serve or be exploited by humans, is aligned with 

traditional Western values. As Don E. Marietta points out, this collective mindset was 

institutionalized by John Locke’s labor theory of value, which essentially posited that 

nature was almost entirely worthless until humans acted upon it in some way (Marietta, 

1995, pg. 14-15). Following this theory, it is precisely the human impact on nature that 

created value where none was present before. Extrapolated further, it could be suggested 

that a landscape with a highway running through it holds infinitely more value than the 

same landscape without the highway. While today’s road-building agencies certainly 

have not taken things to this extreme, this may well be the underlying logic from which 

mitigation arises as an imminently acceptable option. If the land holds no inherent, place-

based value, then that land- and the functions it performs- would be just as valuable here 

as it is there.   
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In this conflict, there are three main rationales behind the opposition of 

mitigation. The first is the Indigenous cosmology discussed above, the second is based in 

skepticism over the effectiveness of mitigation, and the third is skepticism over the 

diligence of consideration of alternatives. Skepticism over the effectiveness of mitigation 

refers to the occasional inability for certain mitigated wetlands to meet performance 

criteria (Matthews & Endress, 2007). This skepticism ranges from a general concern 

about the legitimacy of wetlands mitigation, to specific concerns about the particular 

wetland in question. One such specific concern is expressed by the Lawrence-Douglas 

County Metropolitan Planning Organization (MPO). Writing about the capacity of the 

land to mitigate flooding and provide for the maintenance of biodiversity, Holly Krebs, 

the Acting Chair of the MPO, asserts, “These functions require large tracts of land. By 

reducing the size of the larger wetland property, the integrity and functionality of this 

area will most certainly be compromised” (H. Krebs, personal communication, May 30, 

2006).  

The third rationale behind the opposition of mitigation (skepticism over the 

diligence of consideration of alternatives) is exhibited by the City of Lawrence. Then-

mayor Mike Amyx wrote that, while the 32nd Street alignment includes mitigation 

efforts, those efforts are “only required because of unnecessary impacts of the project on 

the wetlands” (M. Amyx, personal communication, May 17, 2006).  In other words, the 

quality, or even the existence, of the mitigation is irrelevant, as the mitigation is only 

necessitated by an action that was unwarranted in the first place. The assertion here is that 

alternative routes to the 32nd Street alignment were not adequately considered, and 
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therefore the 32nd Street alignment was unfairly chosen in lieu of other options that were 

more preferable in terms of wetlands preservation. 

A Note on Procedural Fairness and Public Trust in the Government 

Another interesting value in the SLT conflict is that of procedural fairness/due 

diligence. This value proves interesting because it is articulated by opposing sides of the 

conflict, with one side bemoaning its lack, and the other side touting its undoubted 

existence. Not surprisingly, the “losing” side of the battle, the 32nd Street opponents, 

questions the legitimacy and fairness of the process, as well as the federal agency’s due 

diligence in the completion of the EIS, Section 4(f) evaluation, and other procedural 

mandates. Conversely, the pro-32nd Street groups often cite the good faith completion of 

public engagement requirements and Environmental Impact Statements as unimpeachable 

evidence of legitimacy.  

The letter from Carl Gerlach, mayor of Overland Park, in response to the Draft 

Section 4(f) evaluation is indicative of this standpoint. Gerlach points out “the Corps 

actively sought input from over 500 American Indian Tribes,” and “exhaustively 

investigated multiple routes and a no build option” (C. Gerlach, personal communication, 

December 12, 2006). These statements are echoed throughout many of the letters from 

groups within the network supporting the 32nd Street alignment.  

Underlying these perspectives on procedural fairness/due diligence is a 

fundamental trust or distrust of the government and governmental processes. Given the 

history of the relationship between Native Americans and the US federal government, 

distrust seems a natural disposition for Native Americans and Native American groups to 

assume. Therefore, it is not a surprise that many of these groups doubt the veracity of the 
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government’s good faith efforts to this day, nor is unpredictable that HINU declined an 

invitation to participate in the planning for the mitigation package accompanying the 

32nd Street alignment (“Whereas, KCD has consulted with Haskell Indian Nations 

University and the Bureau of Indian Affairs… and has been informed by both entities that 

they do not wish to be concurring parties”) (U.S. Department of Transportation, FHWA, 

2008). Occasionally, seemingly mundane actions are given monumental significance 

against the backdrop of the troubled relations between Native Americans and the US 

federal government. One such example is when, in 1992, the US Army Corps of 

Engineers did not include HINU on a mailing list of public notices for comments on 

mitigation plans associated with the preferred alignment (then 31st Street, on Haskell 

property). This glaring oversight did nothing to build trust between Haskell and the 

federal government.   
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Conclusion 

In the analysis of such an extensive and complex conflict, it is often tempting to 

slip into reductionism in framing the opposing sides. Actor Network Theory provides a 

safeguard against such over-simplistic framing by forcing the observer to identify and 

acknowledge the often-ephemeral links between actors, and the ongoing processes of 

ordering and re-ordering through which actors collaboratively create networks. While the 

heavily institutional analysis of this paper may seem to lend some semblance of stability 

to this discursive and ever-emerging state of things, it is important to remember that 

institutions themselves are certainly not immutable. The actors and networks that 

constitute institutions are in a constant state of flux- not only through the regular intervals 

of elections and appointments, but also through the everyday interactions between the 

human and non-human actors, and between the institutions themselves. Consider the 

American system of federal government, with the Executive, Legislative, and Judicial 

branches. The balancing act between the three branches is constant and ongoing, and the 

roles of the institutions themselves have changed over time. Any attempt to explain 

outcomes based on institutional characteristics must necessarily acknowledge that 

institutions are not set in stone, but are always evolving through iterative processes of 

heterogeneous engineering. 

One major shortcoming of this paper is the lack of interviews with people 

involved with the conflict. When values are derived exclusively from media accounts, 

public engagement correspondence, and court decisions, it is inevitable that certain 

nuances will not be captured. A more detailed ANT analysis of a similar conflict could 
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perhaps provide more valuable insights into the actors, networks, artifacts and moments 

of value articulation.  

One theme that consistently arose throughout the research for this paper was the 

propensity for litigation among detractors of the preferred alignment for the SLT. This 

can be read as a shortcoming of the planning and public engagement process, and a call 

for the planning apparatus to become more inclusive of minority interests. While avenues 

for public engagement exist, and indeed are mandated by various federal laws, these 

avenues are often too narrow to accommodate and facilitate substantive collaboration. As 

this case and a considerable body of extant research demonstrates, minority values, 

opinions and epistemologies are often solicited through the planning process, they are 

just as often summarily rejected when they run counter to the predetermined direction of 

the proposed project (Griggs and Howarth, 2002, pg. 106; Robinson and Lane, 2013, pg. 

404; Hausam, 2013, pg. 168). If land use and natural resource planning truly hopes to 

“develop a shared future sense of place by describing, contesting, and negotiating current 

place meanings” (Williams and Stewart, 1998), then public engagement efforts must be 

treated as more than cursory measures. More research is needed on effective ways to 

incorporate alternate worldviews, value systems and epistemologies into truly inclusive 

planning efforts.  
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Appendix A: Chronology 

SOUTH LAWRENCE TRAFFICWAY TIMELINE 

 
 Planning/Public 

Participation 
Litigation 
(Judicial 
Branch) 

Legislation/Policy 
(Legislative 
Branch) 

Agency 
Actions 
(Executive 
Branch) 

1930-1960 1930: “Major 
Thoroughfare 
Plan” by KC firm 
Hare and Hare, 
shows an early 
concept of a 
boulevard 
looping south 
around the city. 

   

1964-1970 1964: Lawrence 
Area 
Transportation 
study identifies 
the need for a 
Southern bypass. 

   

1971-1984 1971: Lawrence 
Area 
Transportation 
Study identifies a 
number of 
potential routes 
for a southern 
bypass, including 
a route south of 
the Wakarusa 
River. 

  1971: 
Department of 
the Interior’s 
Bureau of 
Indian Affairs 
grants 
Douglas 
County a 24-
acre easement 
on Haskell 
Indian 
Nations 
University 
land for 
construction 
of 31st Street.  

1985   Douglas County 
Commission 
announces 
consideration of a 
$3.5 million bond 
issue in order to 
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finance the 
bypass.  

1986   Agnes T. Frog, a 
fake candidate 
symbolizing 
concerns about 
the wetlands, 
receives almost 
30% of the votes 
as a write-in for 
County 
Commissioner. 

Preliminary 
EIS reports 
that the 
bypass can be 
built with 
minimal harm 
to the 
Wakarusa 
Wetlands and 
Elkins Prairie. 

1987-1989  1987: Blevins v. 
Hiebert is filed. 

1987: Douglas 
County and the 
City of Lawrence 
adopting a joint 
resolution 
concerning the 
construction of 
the South 
Lawrence 
Trafficway (SLT) 

1987: Draft 
EIS is 
released in 
February. 
EPA 
expresses 
concerns over 
the 
environmental 
impacts of the 
road going 
through the 
Wakarusa 
Wetlands. 

1990 Douglas County 
voters approve 
the spending of 
bond proceeds on 
the SLT.  

Blevins v. 
Hiebert is 
decided by the 
State Supreme 
Court in favor 
of Hiebert 
 
 
Blevins v. 
Board of 
Douglas County 
Commissioners 
is filed 

  

1992 US Army Corps 
of Engineers 
sends out public 
notices soliciting 
input on 
mitigation plans 
for a 31st Street 

State Supreme 
Court finds in 
favor of 
defendants in 
Blevins v. 
Board of 
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alignment. 
Haskell is left off 
of the mailing 
list. 

Douglas County 
Commissioners 

1993 Douglas County 
and K-DOT 
received a letter 
from the then-
president of 
Haskell, who did 
not feel like the 
EIS adequately 
considered the 
historical 
significance of 
the campus, nor 
the spiritual sires 
and cultural 
traditions 
intertwined with 
the land. 

Northern 
Crawfish v. 
FHWA filed 

  

1994 Douglas County 
Commission 
orders the 
completion of a 
Supplementary 
EIS to consider 
the impacts the 
proposed road 
would have on 
Haskell 

   

1995 Draft SEIS is 
released 

KNRC v. 
FHWA is filed 

  

1996   Douglas County 
Commission 
endorses 31st 
Street alignment 

FHWA 
announces 
intent to 
withdraw 
federal money 
from the 
eastern leg of 
the SLT 

1997  Ross v. FHWA 
filed 

 US Army 
Corps of 
Engineers 
begins review 
of Section 404 
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permit for the 
31st Street 
alignment 

1998  In Ross v. 
FHWA, federal 
judge sides with 
plaintiffs, ruling 
that it was 
improper and 
illegal to 
segment and de-
federalize the 
SLT at this 
advanced stage. 
All construction 
activities were 
halted barring 
completion of 
the SEIS. 

  

2000    Final SEIS is 
released, 
naming the 
“No-Build” 
option as the 
preferred 
alternative 

2002 Baker University 
and K-DOT 
discuss the 
possibility of a 
route through the 
Baker-owned 
portion of the 
Wakarusa 
Wetlands.  
 
US Army Corps 
of Engineers 
holds public 
meeting 
soliciting input 
on other possible 
SLT routes. 700+ 
people attend. 

   

2003    US Army 
Corps of 
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Engineers 
states 
preference for 
32nd Street 
alignment 
over 42nd 
Street 
alignment 

2004    US Army 
Corps of 
Engineers 
issues Section 
404 permit for 
K-DOT to 
start 
construction 
on the 32nd 
Street 
alignment 

2005   Senator Pat 
Roberts 
successfully 
pushes for a $1.5 
million 
congressional 
appropriation for 
the SLT. 

 

2006   City of Lawrence 
commissioners 
lobby for a south-
of-the-river-route, 
but K-DOT 
maintains its 
preference for 
32nd Street. 

 

2008  Prairie Band 
Pottawatomie 
Nation, et al. v. 
FHWA filed 

  

2009 University of 
Kansas and 
Haskell student 
groups pressure 
University of 
Kansas 
(ultimately 

  Completion of 
SLT listed as 
a Top 5 State 
Transportation 
priority by K-
DOT 

 59 



unsuccessfully) 
to block SLT 
construction, as 
the planned route 
would go through 
20 acres of KU-
owned land. 

2010  Federal judge 
rules in favor of 
the defendants 
in Prairie Band 
Pottawatomie 
Nation, et al. v. 
FHWA 

 K-DOT 
continues 
preliminary 
design work 
and acquiring 
right of way 
for the SLT 

2013 Construction starts on the eastern leg of the South Lawrence Trafficway.  
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Appendix B: Value Matrices 

PRO-32ND STREET ACTORS 
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PRO 32ND STREET ACTORS (CONT’D.) 
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ANTI-32ND STREET ACTORS (CONT’D.) 
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NEUTRAL ACTORS 
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Appendix C 

BLEVINS V. HIEBERT 
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BLEVINS V. THE BOARD OF COUNTY COMMISSIONERS OF THE COUNTY DOUGLAS 
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NORTHERN CRAWFISH FROG V. FHWA 
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KNRC V. FHWA 
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PRAIRIE BAND POTTAWATOMIE NATION V. FEDERAL HIGHWAY 
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