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Abstract

The Texas State Historic Preservation Tax Credit

Anna Rose Hudson, M.S.C.R.P.

The University of Texas at Austin, 2014

Supervisor: Michael Holleran

Across the country more and more states are taking advantage of the economic
value of state historic tax credits that can be used in conjunction with federal
rehabilitation tax credits to incentivize significant investment in the rehabilitation of
buildings. Texas joined thirty-three other states when it passed a state historic tax credit
in 2013. The financial incentives of this new piece of legislation are expected to spur the
rehabilitation of historic buildings in large cities and small towns across the state. In
order to be a successful statewide program the tax credit must be an attractive financial
incentive for not only sophisticated investors, but also for small building owners with no
previous tax credit or rehabilitation experience. The tax credit creates a new market of
buyers and sellers, drawing the attention of local and national real estate developers and
investors. The ability to combine state and federal historic tax credits changes the bottom
line in real estate pro formas, leveraging historic buildings as assets. The availability of
the tax credit for small preservation projects may have the greatest impact on historic
preservation efforts across the states as smaller towns begin to see new investment in
downtown commercial districts. This report explains how the tax credit was created,
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analyzes the strength of the policy, and makes recommendations for its implementation
and use.

This work addresses a series of important questions. Will the Texas Historic
Preservation Tax Credit be an effective economic driver as compared to other state
historic tax credits? What are the strengths and weaknesses of the Texas tax credit? This
report analyzes the new Texas program and gages its potential to incentivize the

rehabilitation of historic properties in a range of sizes and locales.
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Chapter 1: Historic Tax Credits as Financial Incentives

One of the most successful redevelopment tools in the country is the Federal
Rehabilitation Tax Credit program. Cities and towns across the country have benefited
from the investment of capital into historic buildings that bring life back to abandoned
and forgotten districts. Texas became the thirty fourth state to take advantage of this
economic incentive by creating a state historic tax credit that works with the federal
credit to incentivize large redevelopment projects. The new state credit also promotes
small redevelopment projects that do not meet the qualifications of the federal program.
This piece of legislation, HB 500, will be an effective historic preservation and economic
development tool for years to come.

The purpose of my research is to analyze the recently created Texas state historic
preservation tax credit, its creation, and anticipated impact on communities across the
state. How can the newly enacted Texas Historic Preservation Tax Credit Program be
implemented so as to ensure a successful program that incentivizes rehabilitation projects
in small town main streets and historic urban cores? Will the differences between the
Federal Historic Rehabilitation Tax Credit and the new state tax credit be enough to
incentivize small projects? This research compares the strengths of the Texas version of
the state historic tax credit to other state historic tax credits. The analysis centers on the
actual piece of legislation, H.B. 500 and the rules the Texas Historical Commission will
use to approve projects. The findings include recommendations for users of the tax credit
at an individual project level and also include recommendations for organizations that
have a role to play in promoting the use of the tax credit.

The term "historic preservation" is often used in the pejorative as a term

associated with restrictions on property rights and naysayer advocates opposing
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demolition of old buildings. Historic preservation is not always associated with economic
development or financial incentives. Many property owners resent having to deal with the
local preservation boards for approval for alterations to their properties. There is no doubt
that historic designation comes with restrictions and more regulation than some care to
deal with. However, historic tax credits help offset the restrictions by offering a financial
incentive for investing in older buildings. As preservationists and city planners know,
historic preservation can be a valuable tool in creating and maintaining sustainable
neighborhoods that are walkable, affordable and desirable places to live. Quality
rehabilitation work requires a special dedication on the part of owners and investors.
Specialized labor and materials are required as well as sophisticated project management.
Ultimately a rehabilitation project must make economic sense. Very few property owners
can do rehab work just for the sake of doing something that feels right. Rather, financial
motivations play an important part in the revitalization of historic districts and main street
communities across the state. Tax credits legitimize the cultural and historical value of
preservation in financial terms. In most cases, major rehabilitation projects are the result
of a real estate venture that makes financial sense for owners and investors. Federal
historic tax credits have been impacting the bottom line of such real estate investments
for decades; now Texas has a new tool to increase the number and scope of rehabilitation
projects.

In 2013, the State of Texas took a big step in helping to incentivize historic
rehabilitation by creating the State Historic Tax Credit as part of House Bill 500,
amending Section 14. (a) Chapter 171, Tax Code by adding Subchapter S. Tax Credit for
Certified Rehabilitation of Certified Historic Structures. This piece of legislation is
intended to increase the number of historic rehabilitation projects across the state by

means of a financial incentive worth 25% of the value of eligible costs and expenses.
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THE FEDERAL HISTORIC REHABILITATION TAX CREDIT

A tax credit creates a dollar-for-dollar reduction in the taxes owed to the
government. The Rehabilitation Investment Tax Credit was created by Congress in 1978
with the passage of the Tax Act (Tyler, 2009, p. 249). The tax credit program (began as a
10% credit) is worth a 20% credit against federal income tax liabilities. The Historic
Rehabilitation Tax Credit (HRTC) is the federal government’s most significant financial
investment in historic preservation. During its 30 plus years, the HRTC has created more
than 2.35 million jobs, leveraged over $106 billion in private investments all by putting
more than 38,700 buildings back into productive use (National Trust Community
Investment Corporation, 2013). Across the country the federal incentive, worth 20% of
qualified rehabilitation expenses, is seen as an economic development driver, not just a
preservation tool (Yots, 2014).

Credits are taken the year the building is placed in service, and owners must retain
the property for five years once the credit is claimed. When a building owner cannot
directly use the full value of a tax credit they use a process called “syndication”.
Syndication requires bringing an investor into the ownership structure, thus allowing the
investor to claim the tax benefits in exchange for financing the project. The Internal
Revenue Code makes it difficult for individuals to use the tax credits and so investors are
most often third-party corporate investors. As part of the syndication process the investor
becomes a limited partner or a member of Limited Liability Company. The tax credits are
not sold directly to the investor; rather the investor redeems the credits against its federal
income tax liability in exchange for putting equity into the project. Such investors are
typically banks, publicly held corporations, and other institutional investors that are not
subject to passive loss rules by the Internal Revenue Service (IRS). Syndication is a

complex and expensive process, and due to the complexity and high costs of syndication,
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it is only considered a viable option for projects that generate substantial tax credits. Non-
profits looking to complete a tax credit project must syndicate the tax credit. Further

complicating the syndication process was the 2012 Historic Boardwalk Hall case that

invalidated a common Historic Rehabilitation Tax Credit (HRTC) syndication structure.
The federal appeals court ruling made experienced tax credit investors leery of taking on
new projects due to the uncertainty regarding the legality of commonly used syndication
structuring. The IRS came out with new guidance for syndication structuring on
December 30, 2013, called Revenue Procedure 2014-12 (Yots, 2014). The seventeen
page document describes the way in which HRTC projects can have a “safe harbor” from
future IRS challenges.

For major rehabilitation projects HRTC’s alone may not be enough financial
incentive to make projects feasible. Developers must use a combination of tax credits and
other incentives to help fill the financial gap. Working with historic properties can incur
higher costs than greenfield development and often require creative partnerships and
multiple tax credits (Wood, 2013). According to the 2013 Historic Rehabilitation Tax
Credit Recapture Survey commissioned by the National Trust for Historic Preservation,
all of the survey respondents used other federal tax credit programs such as Low Income
Housing Tax Credits (LIHTC), New Markets Tax Credits (NMTC) along with HRTC’s
(Novogradac & Co. 2012). It should be noted that LIHTC and NMTCs are used more
often than HTCs (Listoken and Lahr, 2011 p.3). Many projects also rely on state and
local incentives. The respondents to this survey were sophisticated investors that take on
multi-million dollar projects where HRTC’s can be worth over $1 million. Through
phone interviews with experienced developers it became clear that in order to be willing
to take on a major rehabilitation project there would need to be a substantial credit

available. For many experienced developers “substantial” means $1 million in tax credits.
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Several interviewed developers said that they have to weigh the value of the tax credit
against the headache of dealing with the regulatory process that comes with tax credit
projects. The Recapture Survey validates this sentiment.

As this report is being written, Congress is conducting a complete review of the
Internal Revenue Code. Congressional desire for tax reform means that all government
expenditures and revenue sources are being closely examined. Tax expenditures such as
tax credits and deductions are being evaluated. In February 2014, House Ways & Means
Chairman Dave Camp released a discussion piece that included the elimination of the
Federal HRTC. The Historic Tax Credit Coalition and the National Trust have started a
campaign to save the HRTC. As research has shown, state historic tax credit programs
leverage the use of the Federal HRTC. Despite some uncertainty, this paper will assume

that the federal HRTC will stay in place.

HRTC PROJECTS IN TEXAS

Compared to states with state historic tax credits, Texas has lagged behind in the
number of Federal Historic Rehabilitation Tax Credit projects. From 2001 to 2012 Texas
had only 111 HRTC projects. These projects created 12,678 jobs, leveraging
$142,453,245 in tax credits to $858,152,079 in development expenditures (National Trust
Community Investment Corporation, 2013). During the same time period, Ohio saw 697
projects completed. Ohio has had a strong state tax credit program since 2007. In 2013 it
claimed the most HRTC project submissions in the country. Like Texas, the Ohio tax
credit is worth 25% of qualified rehabilitation expenses (Heritage Ohio and National
Trust for Historic Preservation, 2013. pg. 2). Texas has more than double the population

of Ohio and is in the midst of a real estate boom compared to Ohio. So why has Ohio had



so many more rehabilitation projects than Texas? National Park Service reports show that
states with strong state tax credit programs have the highest numbers of federal HRTC
projects. In 2011 the National Trust Community Trust Corporation released its Second
Annual Report on the Economic Impact of the Federal Historic Tax Credit detailing the
impact that the Kansas state HTC had on the state’s economy. Kansas had 50 HRTC
projects in the 21 years before the creation of the state program in 2002 and in the eight
years since there were 542 HRTC projects (Daffern, Lahr, Listokin, & Stanek, 2010, p.3).
Like Texas, the Kansas state credit is transferable, worth 25% of qualified rehabilitation
expenses of commercial projects, and has no per-project cap. If the Kansas program is
any indicator of the increase in federal HRTC projects that Texas can expect to see, then
it might be time to prepare for a rehabilitation boom.

In Texas not all cities are created equal in terms of their historic assets and
preservation ethic. San Antonio has very strong local protections for historic assets while
Houston struggles to protect historic assets because of its lack of zoning. One would
guess that San Antonio would have the most HRTC projects in the state given the sheer
number of designated properties, but designation does not equal restoration. Houston,
which is not known as a preservation friendly city, and has struggled to create local
historic districts, has in fact made as much use of the HRTC as San Antonio, which has
the oldest preservation ordinance in the state, and the first and largest National Register
Districts in the state. By using data from the National Trust for Historic Preservation for
the number of projects completed in each state we see that 39% of all HRTC projects in
Texas from 2001-2012 were concentrated to the state’s three largest cities, Houston,
Dallas and San Antonio. Dallas’ Fidelity Union Life Tower project is the most expensive
at $86,000,000 in total development costs (National Trust Community Investment

Corporation, 2013). In a phone interview with Hal Fairbanks (personal communication,
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February 13, 2014) of Historic Restorations Inc. (HRI), one of the leading adaptive reuse
real estate companies in the country, Fairbanks noted how the new state tax credit is
already having an impact on real estate prices in downtown Dallas. “Low hanging fruit”
projects, large buildings in active real estate markets, can easily be adapted to a new use,
are and will be subject to bidding wars. Large buildings that are easily converted into
housing and retail uses have the potential to create millions of dollars in tax credits are
readily sought out by developers from across the country. Most of the “low hanging fruit”
projects in the Dallas area have already been completed. The state tax credit should make
more projects financially viable that would not have been feasible if not for the state
credit.

Major preservation projects are usually shaped more by financial feasibility and
less by preservation ethics. Savvy developers look for large projects in growing cities
with robust economic development incentives. Federal and state HTCs are not always
enough to incentivize major rehabilitation projects. Municipalities are expected to put
together a package of incentives including property tax abatement, public infrastructure
funding, and other incentives to entice private developers to take on large projects
(sometimes viewed as “white elephants”) that have the potential to revitalize a
neighborhood. As experienced HRTC investors and developers become aware of the new
Texas program they will seek out large projects and “low hanging fruit” such as National
Register (NR) designated warehouses and large office buildings that can be adaptively
reused for housing or commercial activities. Cities that have robust local incentives will
likely see the first state HTC projects completed and may find themselves vying for

investments from experienced historic property developers.



THE STATE FRANCHISE TAX

Other successful state historic tax credit programs are designed to align with the
Federal Historic Rehabilitation Tax Credit. The Texas program matches the federal
program in many aspects except for the tax to which the credit is given. Texas is one of
six states that do not have a state income tax. Texas is the first state to create a state
historic tax credit that is tied to the state franchise tax. In 2012, the State of Texas
collected $4.6 billion in franchise tax revenue. The state franchise tax is the second
largest source of tax revenue for the state and is the primary tax on businesses ("The
Texas Economy," 2013). As the second largest source of income for the state, the
assumption can be made that there will be plenty of tax credit buyers for this newly
created credit. Since the Texas market is new and based on a different tax source than
other states, it is difficult to compare to other states as the value of the purchase price of
the rehab tax credits has not yet been set by the market. As this market is formed and
matures there will be more confidence in the price that rehab tax credits can be sold.
Companies such as Stonehenge Capital have a vested interest in the sophistication of the
state franchise tax market. As a company that buys and sells state tax credits, they depend
on a demand for the credits from entities that have franchise tax credit liabilities and
supply from tax credit projects as created by H.B. 500. The historic preservation tax
credit created by this piece of legislation was one way of reducing a franchise tax
liability.

According to the Comptroller’s Window on State Government website, taxable
entities subject to the franchise tax include: corporations, limited liability companies,
partnerships (with exceptions), professional associations, joint ventures, business trusts,
and other legal entities. Since 2008 the tax rate has been: 1.0% (.01) for most entities,

0.5% (.005) for qualifying wholesalers and retailers, and 0.575% for those entities with
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$10 million or less in Total Revenue (annualized per 12 month period on which the report
is based). The tax is based on a taxable entity’s margin. The taxable margin can be
calculated in several ways. It can be based on total revenue minus cost of goods sold or;
total revenue minus $1 million. Certain small businesses may be eligible to file a No Tax
Due Report, and an EZ filing option is available for those with $10 million or less in
annual total revenue. Entities that elect to use the EZ filing option are not eligible to use
tax credits. Entities that have annualized total revenue of less than $1,080,000 (current
no-tax-due threshold) or those with a tax due of less than $1,000, owe no franchise tax
(Combs, 2014).

To date there are four franchise tax credit options available including: Franchise
Tax Credit for Clean Energy Projects; Temporary Credit for Business Loss
Carryforwards; Research and Development Activities Credit; and Certified Historic
Structures Rehabilitation Credit (effective for reports originally due on or after Jan. 1,
2015). The advantage of the Historic Rehabilitation Credit is that it can be transferred
unlike the other three credits which must be used directly by the taxable entity

undertaking the work qualifying for the credit.



Chapter 2: How the Texas Historic Tax Credit came to be

The Texas Legislature meets every other year (odd years) and each legislative
session Preservation Texas (PT), the statewide nonprofit for historic preservation, creates
an agenda of preservation issues that constitute its legislative agenda. During the 2011
legislative session the biggest preservation advocacy issues focused around the status of
the Texas Historical Commission (THC), the state's historic preservation office. 2011 was
a difficult year for the THC. Despite strong grassroots advocacy, the agency’s 2012-2013
budget was drastically cut resulting in a loss of staff and programming. The agency lost
21 full time employees as the budget was cut from $100,157,115 to $52,644,819
(Legislative Budget Board, 2013, p.129).

As the 2013 legislature geared up, the staff of THC prepared its Legislative
Appropriation Request calling for stable funding from the previous year at $62,014,818.
As a state agency the THC is unable to advocate for itself and must rely on engaged
preservationists and groups like PT and the Texas Downtown Association (TDA) to
advocate on its behalf. As part of its 2013 adopted Advocacy Program, PT highlighted
the important role of the THC and requested funding increase from the 2011 levels. A
particular focus was the THC's Historic Courthouse Preservation Program. PT worked
closely with the National Trust for Historic Preservation on the "I Love Texas
Courthouse" campaign to help bring attention to the underfunded program. As an
overarching theme PT used their Advocacy Program to call attention to the general
economic benefits of historic preservation. During legislative years PT hosts
"Preservation Day" in order to gather preservationists from around the state to present
their advocacy agenda, train attendees on how to talk to their elected state

representatives, and release their yearly list of Most Endangered Places. Preservation Day
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was held February 20, 2013. At the time of the event the possibility of a state historic tax

credit had not yet been presented.

INTRODUCTION OF THE BILL

The concept for a state historic tax credit was presented to Representative Harvey
Hilderbran of Kerrville by representatives of Stonehenge Capital of Baton Rouge,
Louisiana. Stonehenge Capital is a specialty finance company with a presence in twenty
states. They have experience in a variety of types of structured tax credit financing
including renewable energy, affordable housing, film production, and also historic
rehabilitation. For projects that generate a tax credit, Stonehenge provides monetization
and financing options (Stonehenge). By convincing the state legislature to create a state
historic tax credit that is transferable they were able to create a brand new market for
them to buy and sell franchise tax credits. The concept of creating a historic state tax
credit during the 2013 legislative session was the idea of Stonehenge Capital. It was
Stonehenge that paid for lobbyists and helped to create the Consortium for Quality
Redevelopment. Stonehenge reached out to the THC, PT, TDA, and other interested
parties regarding the proposed legislation.

The first draft of the legislation was filed on March 7, 2013, as HB 3111 by
Hilderbran. It was sent to the House Ways & Means Committee, of which Hilderbran was
the chair, on March 19, 2013. Public testimony was given in support of the creation of the
state historic tax credit by representatives from PT( the author of this report), Stonehenge
Capital and the San Antonio Conservation Society. Letters of support were also
submitted on behalf of several downtown associations, Texas Association of Realtors and

the Texas Society of Architects. Downtown associations noted the economic impact
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historic rehabilitations have in downtown areas and noted that many of the easy projects
have already been completed and that the more complicated projects require more
financial incentives. The initial draft tied the tax credit to the state franchise tax and the
state insurance tax. HB 3111 became part of a larger franchise tax reform bill, HB 500, as
Section 14 subsection S on May 7, 2013, when it was offered as an amendment to the bill
(Texas Legislature Online).

Governor Rick Perry had threatened to call a special session if he did not see
"significant tax relief" during the regular session (Ramshaw & Batheja, 2013). HB 500
was the tax relief he was looking for and was passed by the House of Representatives on
May 8, 2013, and sent to the Senate on May 9. The Senate and House both agreed that
changes to the franchise tax were needed, but had different opinions on how to reduce the
tax liability for businesses. According to the Texas Tribune there were more than 90 bills
filed during the 83rd legislative session dealing with the franchise tax. In the same article
the Tribune cites the comptroller's office estimates that in 2014-2015 budget cycle there
would be a $627 million cut in House version of the bill and $648 million cut in the tax in
the Senate version of the bill (Aaronson, 2013). As one component of a much larger tax
relief bill it is still unclear how long it will take for end users (businesses who owe
franchise taxes) to find out about the availability of the credit and begin to utilize historic
tax credits to reduce their franchise tax liability as compared to other franchise tax credit
programs and reductions.

HB 500 was signed by the Governor on June 14, 2013. The Texas Historical
Commission was charged with evaluating properties that would qualify for credits. Some
of the language in the bill was not completely clear and left a few areas open for
interpretation. There were multiple dates referenced in the bill that caused uncertainty for

the state agency tasked with implementing the new tax credit program. HB 500 became
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generally effective on January 1, 2014; however Subchapter S does not become effective
until January 1, 2015. A third date, September 1, 2013, is the date to determine
qualification for the tax credit. The THC submitted a request for an opinion by the
Attorney General (AG) of Texas regarding the multiple dates and two other questions
regarding the ability of an applicant to appeal a denied certificate and the ability to sell or
assign the tax credit. The THC submitted a request for an opinion on August 30, 2013,

and received an answer on March 3, 2014.

IMPLEMENTING A NEW PROGRAM

According to the opinion of the Attorney General's office, the THC cannot
implement or enforce the statute until January 1, 2015. However the agency is authorized
to adopt rules to implement. The THC publicly posted a draft of rules on May 6, 2014, in
the Texas Register, which triggered a mandatory thirty day public input period. Texas law
requires that when an agency takes public comments that they must comment on the
responses they received during the public input period when they create the final version
of the rule. During the public comment period the THC received comments from
interested parties including: Stonehenge Capital Company LLC, Ramp Development,
Cohn Reznick, Tax Incentive Capital LLC, and MacRostie Historic Advisors LLC,
SWCA Consultants, Commerce Bank, and the City of Fort Worth (Texas Register, 2014,
pg.4). The final rules for the tax credit program were adopted by the Texas Historical
Commission at the July 2014 meeting in Alpine. Generally speaking, the rules are
designed to make the state tax credit similar to the federal credit. One of the main
differences between the two programs is that a property must be designated by the time

the credit is claimed for the state program, unlike the federal which allows 30 months
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after completion of the project for designation to be confirmed. The rules do not provide
a timeframe for the commission to review submitted applications. This could be
problematic for applicants if the THC becomes inundated with requests and project
review times start to increase.

The AG's opinion states that a building that is "placed in service" between
September 1, 2013, and January 1, 2015, is eligible for tax credits, but those credits
cannot be taken until 2015 (Attorney General p.2). This interpretation allows projects
currently underway to qualify for the program, however the THC cannot take any
administrative action before January 1, 2015. This time frame between September 1,
2013 and January 1, 2015, creates a dilemma for building owners and developers. It
means that if they have a project underway that they think would qualify for tax credits,
they should be in contact with the THC for some basic guidance, but the THC cannot
take any official action.

As of spring 2014, the tax credit program is still relatively unknown among the
development community and the public. The THC has not promoted the availability of
the program, presumably since the rules have just been adopted. However, it is important
for eligible projects to take advantage of the program. Waiting until January 1, 2015, to
promote the program could mean that some eligible projects are left out. The THC cannot
be expected to handle promotion of the program alone. Preservation organizations such
as Preservation Texas and the National Trust for Historic Preservation also have an
important role to play in spreading information on the availability of the tax credit as do
local preservation organizations, downtown associations, city preservation offices, county
historical commissions, and professionals such as preservation architects and preservation

consultants.
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POLICY ANALYSIS OF TEXAS STATE CREDIT

Evaluating the economic impact of the tax credit will not be possible until there
are completed projects to analyze. However, it is possible to analyze the program at the
policy level based on other state historic tax credit programs. Harry Schwartz is a
longtime advocate for both the federal HTC and state HTC's. He worked for and with the
National Trust for Historic Preservation (NTHP) for decades and is considered an expert
on tax credit policy. In late 2013 he produced a policy report for the NTHP on State Tax
Credits for Historic Preservation. He describes the criteria that make for a good program
and why some state programs perform better than others. Another important report has
recently come out completed by fiscal analysts Jeffrey Oakman and Marvin Ward in
which they define "success" of a program based on its ability to leverage federal HTC
resources (Oakman & Ward p. 1).

When a state is looking to create an HTC program as a means of economic
development, policy makers need to know that the creation of the state HTC will make
projects feasible that the federal HTC alone could not do (Oakman & Ward, 2013). The
design of the HTC is important to the success of the program. Both the Schwartz and the
Oakman & Ward reports show that transferability of a state HTC program is paramount.
The complexity of transferring federal credits through syndication is a deterrent for many
small and medium sized projects.

In assessing the potential success of the new Texas Historic Tax Credit, many of
the same program criteria were used as Schwartz and Oakman & Ward. Based upon these
criteria, the Texas program can be rated as a generally strong program. Many states” HTC
programs have been around for many years, allowing time for multiple reports and
analysis. The most used state credit programs have a few commonalities including:

transferability, lack of project cap, and lack of program cap. As mentioned earlier, Ohio’s
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state credit has increased the number of federal HRTC projects even though it has a
project cap of $5 million and a program cap of $60 million annualy. Texas may very well
benefit from being late to the game. With thirty-three state programs created before
Texas' program the authors of the legislation had the ability to research and understand
what makes a successful statewide historic tax credit program. HB500 was written in
such a way that the Texas program has the three most important characteristics of a
strong program: the credit to be transferred, there is not a cap on the overall program, nor
on individual project cap. For now, we can expect that the well thought out design of the
program will incentivize new rehabilitation projects of all sizes.
Transferability

Since the Texas HTC is applied to the state franchise tax it would have limited
availability if eligible building owners had to have a franchise tax liability to qualify for
the credit. Fortunately, program eligibility has more to do with the building than the
entity undertaking the work. The franchise tax is the state's business tax. Many businesses
do not actually have to pay the franchise tax or their liability is very low and so the
universe of entities that can directly benefit from the tax credit is less than it might appear
at first glance. When the legislation was first passed, the issue of transferability was one
of the primary questions raised by the Texas Historical Commission before State
Attorney General's office. The Attorney General's office confirmed the transferability of
the credit in his official opinion dated March 3, 2014. The entity undertaking the certified
historic rehabilitation “need not have a franchise tax liability.” The value of the credit can
be sold or transferred to an entity as long as the final recipient of the credit does in fact
have franchise tax liability (Attorney General P.5).

The transferability of the tax credit makes it useful to more property owners by

giving the credit a cash value; however, there are two drawbacks that reduce the value of
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the tax credit. First, in order to have value to the entity that purchases the credit must be
sold at a discount. What initially appears to be a 25% tax credit can quickly become
reduced once sold or transferred. If the building owner that is accruing the credit does not
have the ability to sell the credit directly they will need the services of a third-party, such
as Stonehenge Capital. The credit is sold to the third-party presumably at a lower price
than if sold directly to the end user. The value of the credit is further reduced since the
entity purchasing the credit will need to have room for a markup before they sell it to the
entity that will ultimately use the credit. The Texas tax credit market is not mature
enough to evaluate at this point and prices have not be set for state HTCs. Assumptions
can be made that as the market matures the tax credit may be bought for 70 cents on the
dollar and sold for 85 cents on the dollar, for example. A building owner that undertakes
a certified rehabilitation worth $100,000 in qualified rehabilitation expenses will accrue
$25,000 in state franchise tax credits, but if they are not able to take the credits directly
and must sell the credits they may only see $17,500 in cash. This difference of $7,500 is
ultimately what drives the market. In order for entities to want to buy credits they must be
able to do so at a discount. It is the delta that creates the market. Without a market for
third party entities, the state of Texas might very well not have a HTC to begin with. It
was in fact a third party tax credit financing company that brought the piece of legislation
to Texas.

The second downside to transferring the tax credit is that once the state tax credit
is sold it is viewed as a short-term capital gain by the IRS. Schwartz refers to this as the
"Federal Penalty." A short-term capital gain could be taxed as high as 43.4%, depending
on the tax bracket of the person claiming the gain. If we use that same $25,000 tax credit
that is sold for $17,500 and then taxed at 43.4% the seller now only has $9,905 in state

tax credit value to show for $100,000 in qualified rehabilitation expenses. So while
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transferability of the tax credit will make many more projects eligible for use, it also has
substantial financial implications for the building owner/investor. One could argue that
the ability to get cash at the completion of the project has value, which is true, but
ultimately the owner needs to understand how the tax credit will be devalued as it is sold

or transferred.

Credit Value

Texas' 25% tax credit value is considered an appropriate rate. Most state programs
are either 20% or 25%. Anything less is not a strong enough incentive. States that allow
the tax credit for owner occupied structures often have rates of 30%, but those projects do
not qualify for the federal program and so a higher rate is needed to be a true incentive.
For Texas projects that qualify for both state and federal tax credits investors can
anticipate upwards of 45% of qualified expenses back in tax credits, assuming they take
the credit directly and do not transfer the credit. As described in the above paragraph,
while 25% seems substantial it can quickly become a reduced rate if the credit is sold.

Annual budget cap

With a state as large and diverse as Texas it is advantageous not to have an annual
budget cap on the amount of tax credits available. Such budget caps can cause
uncertainty in the availability in the credit, which can make the incentive less attractive.
States with budget caps create scarcity and uncertainty in the market. By not having a
budget cap small and large projects have equal footing and are not in competition for the
same tax credit dollars.

Per project cap

A per project cap could render a credit value based on percentage as meaningless.

Large projects could quickly surpass a per project limit. Sophisticated investors know
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that every dollar counts. A project cap would disincentivize larger projects. By not
having a per project cap Texas has a strong financial incentive for small and large
projects alike.

Substantial rehabilitation

The Texas program was intentionally designed to encourage small rehab projects.
By having only a $5,000 threshold to qualify as a substantial rehabilitation there will be
many projects that will qualify for the state tax credit that would not be able to meet the
adjusted basis test required for the federal program.
Carry forward

The term carry forward means that tax credits can be used against future tax
liabilities. Texas allows the HTC to be spread out over five years.

Geographic targeting

Targeting rural areas or limiting funding amount in metro areas is a strategy that
has been implemented in other states, but this type of geographic targeting can limit the
usefulness of a tax credit program. Texas has some of the largest metro areas in the
country along with some of the least populated counties. A lack of geographic targeting
in the Texas program is a strength when compared to other state programs.

Availability to homeowners

The Texas program is not available for homeowners. In order to be eligible the
property must be income-producing and depreciable by IRS standards. The limitation on

income-producing buildings is in line with the federal HTC.
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Table 2.1

Historic Tax Credit Program Design Measures

Program Design Description Federal HRTC | Texas HTC
Measure
Transferability to Complexity in Complex Easy
3rd transferring credit (syndication
Party required)
Annual budget cap | Overall funding available Unlimited No cap
to program on annual basis
Per project cap Limit on the amount No cap No cap
an individual
project can receive
Credit Value Amount of tax credit 20% 25%
based on certified
rehab expenses
Substantial Minimum financial Adjusted basis $5,000
Rehabilitation investment required test or $5,000
to qualify for program (whichever is
greater)
Carry Forward Number of years 20 years 5 years
credits can be
amortized
Geographic Does the program No No
Targeting target specific
geographic areas
Availability to Credit available for No No
Homeowners owner-occupied

residences
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Chapter 3: Understanding the rules of the program and choosing
projects

The state program will be handled in much the same way as the federal HRTC.
Like the federal program the state program has a three part application process: A)
Evaluation of Significance, B) Description of Rehabilitation, and C) Request for
Certification of Completed Work. The THC charges a fee for review of part B and C

based on the eligible costs and expenses of the project.

Table 3.1 Texas State Historic Preservation Tax Credit Application Review Fees

Eligible costs and expenses Part B review fee Part C review fee
$5,000 to $50,000 $150 $150
$50,001 to $100,000 $250 $250
$100,001 to $250,000 $375 $375
$250,001 to $5000,000 $500 $500

$500,001 to $6,000,000 0.15% of estimated eligible | 0.15% of final eligible costs

costs and expenses and expenses

Over $6,000,000 $9,000 $9,000

Source: Texas Historical Commission

The National Park Service’s application review fees under the federal program are
similarly based on project costs as well. There is no fee for projects under $80,000. For
projects between $80,000 and $3,850,000 the fee is $845 plus 0.15% of costs over
$80,000. For projects more than $3,850,000 the fee is a flat $6,500.
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1ST STEP: DETERMINING ELIGIBILITY

Any entity can undertake the rehabilitation work to acquire the state historic
tax credit as long as all eligibility requirements are met. Eligibility criteria can be broken
down into two categories, requirements for the building and requirements for the project.
The building must: (1) have proper designation, (2) be depreciable by IRS standards
meaning it must be income producing and not owner-occupied, (3) placed in service after
September 1, 2013. The following designations must be obtained by the time the building
is placed in services: listed individually in the National Register of Historic Places,
contributing to a National Register District, deemed a Recorded Texas Historic Landmark
(RTHL) or a State Archaeological Landmark (SAL), or contributing to a local district
certified by the US Department of the Interior. It should be noted that Texas has no local
districts certified by the US Department of the Interior and so local designation is not
sufficient to meet the designation criteria (Office of Secretary of State, 2014, pg.1).
Project requirements include: (1) rehabilitation work must meet the Secretary of the
Interior's Standards for Rehabilitation and (2) eligible costs must exceed $5,000.

By only requiring state level designation the state HTC program makes some 400
current properties eligible that are designated RTHL, but not NR. The THC requires that
all new SAL’s must already have NR designation, meaning SAL designation is not an
alternative to NR designation. RTHL designation may be an option for properties only
seeking state tax credits, however the THC only reviews RTHL applications once a year,
in the fall and so the timing of the designation may be an issue. A property can be eligible
for designation and undergo the designation process during rehab, but must obtain
designation before the THC will issue a certificate of eligibility, unlike the federal
program, which allows a 30 month window after completion of the project for the
historical designation to be made (Texas Register, 2014, p.3).
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Federal and state HTC projects must meet the Secretary of the Interior's
Standards for Rehabilitation. Having a state reviewer can be seen as an advantage over a
reviewer located in Washington, D.C. who may never come to see the project in person
and relies on photographs and drawings to make their determination. The THC reviewer
is not required to visit the project site, but as a practice they make every attempt to
conduct site visits. This practice may not be practical if the program becomes popular and
the workload becomes too great for the current staff levels. Following the standards often
requires the expertise of a historic preservation specialist and or a preservation architect
who is familiar with the standards, especially because the standards are applied to design
issues on both the exterior and interior of the building.

One of the most important differences between the state HTC and the federal
HTC is the investment amount needed to qualify for the credit. The federal HRTC uses
the adjusted basis test to ensure that the rehabilitation work is considered substantial.
Adjusted basis is the value or net cost of an asset after adjusting for tax related items. The
adjusted basis for a building is generally described as the purchase price, minus the value
of the land, minus any depreciation that has been taken, plus any capital improvements
that have been made to the building under the current owner. The resulting number is
called the basis. The rehab expenses must equal the adjusted basis plus $1 in order to
qualify. The basis test can keep modest rehab projects from being eligible for the federal
HRTC. The state HTC was designed to be more widely available for smaller projects by
requiring only a $5,000 investment in "eligible costs and expenses". Not all project
expenses count toward the threshold amount. The state program uses the same criteria,
Section 47(c)(2) of the Internal Revenue Code, as the federal HRTC. At the federal level
these expenses are called qualified rehabilitation expenses. Generally speaking the

qualified expenses are those directly involved in the rehabilitation of the building such as
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expenditures for structural components such as walls, floors, ceilings, windows, doors,
etc. Ineligible expenses are those outside the actual rehabilitation work such as enlarging
the property, landscaping and site work, and the cost of acquiring the property.

The THC is expected to adopt a rule that explicitly allows non-tax paying entities
such as municipalities and non-profits to use the state tax credit as long as they meet the

other eligibility requirements.

2ND STEP: DETERMINING VALUE OF STATE CREDIT

The gross value of the tax credits is based on the eligible costs and expenses;
expenses directly related to repair and improvement of architectural and structural
features of the historic structure. In order to get an accurate value of the tax credits it is
important to get a realistic estimate on the cost of rehabilitation work from experienced
architects and contractors. Rehabilitation work is known to be more labor intensive than
new construction and also requires more skilled artisans than typical construction. The
appropriate materials often need to be in-kind for original materials and may be hard to
come by and be more expensive than readily available materials found at big box home
improvement stores. In creating a pro forma for the project it is necessary to break down
qualified rehab expenses and non-qualified rehab expenses in order to get a valid estimate
of the value of the tax credits.

Eligible costs and expenses can be broken down into two categories- hard costs
and soft costs. In general, qualifying hard costs include anything that's considered to be a
structural component of the building such as walls, partitions, plumbing, electrical, floors,
ceilings, windows, doors, permanent coverings, heating and cooling systems, elevators,
stairs, fire escapes, and other items related to maintenance and operation of the building,

as defined by Treasury Regulation 1.48-1(e)(2). The typical soft costs that qualify are
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those that are typically charged to a capital account such as architect fees, interest and
taxes paid during construction, engineering fees, developer fees, construction
management fees, and preservation consultant fees.

Expenses that do not count toward the tax credit include soft costs such as
acquisition costs, feasibility studies, and leasing expenses. Hard costs that do not qualify
include most outside work such as landscaping, parking, sidewalks, signage, and new
construction. Interior hard costs that do not qualify are generally finish-out items such as
appliances, cabinetry, window treatments, and carpeting if it's tacked and not glued.

Once estimates are made for expenses they can be plugged into the pro forma to
get an estimate on the overall value of the state historic tax credit. If the owner of the
building has a state franchise tax liability and determines, with the help of an accountant,
that they can directly use the entire value of the tax credit then they will be able to take
advantage of the full amount of the credit. If the building owner does not pay the state
franchise tax or does not have a liability greater or equal to the amount of the accrued
credit, then they will need to transfer or sell the tax credit. By selling or transferring the
tax credit to an entity that pays the tax the building owner will lose a percentage of the
tax credit. We can look at other states with mature tax credit markets and assume that as
the tax credit program grows that credits may be bought for $0.65-$0.85 on the dollar
(National Trust Community Investment Corporation, 2014).

HB500 created several ways for Texas businesses to reduce their franchise tax
liability, the state historic tax credit being one of those. HB 500 sections 1-13 created
several industry-specific deductions while section 14 of the bill created an actual tax

credit that can be created or bought by any tax paying entity.
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3RD STEP: FEDERAL TAX CREDITS

In order to be eligible for the federal tax credit a building must be individually
listed in the National Register or contributing to a National Register Historic District. A
building can also be eligible for listing in the National Register, which allows a project to
begin the designation process and obtain designation by the time the building is placed in
service. The building must be income-producing so owner-occupied condominiums,
townhouses, and single-family residential projects do not qualify. Often the biggest
hurdle for small projects is meeting the basis test to qualify as a substantial rehabilitation.
One of the main reasons to go after state tax credits if the project qualifies for federal
credits is that they both require the project design to follow the Secretary of Interior's
Standards for Rehabilitation. Once it is determined that the project will also qualify for
federal HTC it is simple to calculate the initial value of the credits based on the pro forma
used for state tax credits by multiplying the total QRE by 20%. Syndication of tax credits
is a tedious process that also devalues the credit. A benefit of the federal HTC is that the
credit can be carried forward for 20 years, unlike the state credit that can only be carried
forward for five years.

As part of the THC’s rules for the tax credit, a project that is going after both
federal and state tax credits must be approved by the National Park Service. Essentially
the THC will defer to the National Park Service (NPS) for final determination on
certificates of completed work. This goes against what was viewed by many
preservationists as a benefit of the state tax credit, the THC is given the authority to
approve or deny state tax credit projects. This was viewed as a benefit since the THC
staff has a policy of visiting projects on-site when necessary. The THC claims that by
allowing the NPS the final approval is establishes consistency and efficiencies for the

applicants and THC reviewers (Office of Secretary of State, 2014, pg.2).
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USING JUST THE STATE TAX CREDIT

Many projects will be able to use the state HTC and not the federal HTC due to
differences in eligibility requirements. Projects that do not meet the adjusted basis test for
the Federal HTC need only spend $5,000 in qualified expenses to be eligible for the
Texas HTC. This small financial investment requirement will likely result in small main
street commercial properties taking advantage of the state tax credit. The program will be
a success if small commercial buildings are rehabilitated in communities of all sizes. This
coupled with the ability to sell the tax credit for cash will most likely be the reason the
program will succeed.

One type of project that will only use the state credit is former HRTC projects that
are need in some updating and maintenance. An example of such a project is the Cadillac
Lofts project in San Antonio. The building was converted into apartments in 1999
utilizing the federal HRTC. Fifteen years later the building is in need of basic repair and
maintenance such as paint, window glazing and also some upgrades to common areas and
individual apartment interiors. The cost of these repairs do not meet the threshold for the
federal program, but the 25% state tax credit is enticing enough to allow THC to review
the entire project.

Another advantage of the state program is the availability to non-tax paying
entities, like non-profits and municipalities that have had a hard time using the federal
program. The state tax credit is easily transferrable and the Attorney General’s office has
made it clear that the entity undertaking the work need not be a tax paying entity. The
THC plans to undertake process to amend the rule to explicitly allow tax exempt entities

to be eligible for the credit. This determination opens up a large number of potential
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projects for buildings that are owned by non-profits, municipalities, and other entities that
have not been able to use the federal program because of the difficulty of syndicating tax
credits. The building itself will need to meet the eligibility requirements, most notably
Section 47(c)(2), Internal Revenue Code requirement that the property be either
nonresidential real property, residential real property, or real property which has a class
life of more than 12.5 year. Non-tax paying entities that own such properties can now
take advantage of the credit and invest in the rehabilitation of their historic properties.
Most municipalities own historic properties. Although maintenance and upkeep can be
costly and are not always a priority for tight city budgets, using the 25% tax credit can
stretch rehab budgets and ensure that historic buildings are occupied.

A perceived benefit of projects utilizing the state credit is that the project reviewer
is at the state level and has a better understanding of the site and project as opposed to a
federal reviewer in Washington, D.C. who must rely solely on photographs and drawings.
Projects using both tax credits must be approved by the NPS. One could argue that state
and federal reviewers should come to the same conclusion regarding design changes
based on the Secretary of the Interior’s Standards for rehabilitation, but subjectivity is an

inherent part of design review.
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Chapter 4: Case Study

While no study creates a complete picture of economic benefits, or finds a
magical formula for profitability, significant evidence of positive economic benefits of
historic preservation activity has been expressed in many economic studies (Mason, R.
2005 p.5). In choosing a case study it was important to find a potential project that would
be a useful model for small and large projects alike. In order to be a successful statewide
program the tax credit will need to be an attractive financial incentive both for
sophisticated investors and for small building owners with no previous tax credit or
rehabilitation experience. I chose a small brick commercial building on the east side of
downtown San Antonio. The size and design of the two story building make it similar to
many buildings found in small town main streets, medium sized cities and even in the
original urban core of large metro areas. The owners have never rehabilitated a historic
property and do not have experience with redevelopment tax credits. This case study will
not be able to follow the project for the entire time it takes the owners to complete the
rehabilitation of their building, rather, it will document the key elements of a decision
making process as they weigh the financial value of the tax credit against the time, effort,

and government oversight.

THE BUILDING: 1120 E. COMMERCE ST. SAN ANTONIO, TX

The owners acquired the property in 2013 with the intent of creating living
spaces on the second floor and retail on the first floor. This is the first time they have
taken on a rehabilitation project. They do not have other investors and are financing the
project through their financial institution. The City of San Antonio has a Center City

Development Office that oversees incentives aimed at revitalizing the urban core. The
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owners are working with the City to utilize all possible incentives such as the Center City
Housing Incentive Policy which includes city fee waivers, San Antonio Water Systems
impact fee waivers, real property tax reimbursement grants, inner city incentive fund

loans, and mixed use development forgivable loans.

Mlustration3.1: Front fagade of 1120 E. Commerce

1120 E. Commerce (previously known as 1116-1118 E. Commerce) is a two-story
commercial brick building built in the early 1900's as part of the commercial
development that followed the completion of the Southern Pacific Depot in 1902 two
blocks away in a neighborhood known locally as St. Paul Square. The building has a
prominent location in downtown San Antonio. It is the entry into the Eastside of San
Antonio on Commerce Street. It abuts Texas Department of Transportation right of way

and is highly visible from Interstate 37. Putting the building back in service will enhance
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the commercial district and improve the first impression people have of the Eastside. The
district is largely intact with many, now empty, commercial buildings that were built to
serve the needs of travelers using the Southern Pacific Depot. As was a common trend at
the time, the majority of the first floors of the buildings had commercial uses with the
second floors used as residences. The second floor of 1120 E. Commerce retains visible
clues along the interior walls of how the space was divided into small rooms with a center
loaded hallway. The 6,000 square foot interior is mostly a shell space. The building has
not had a viable use since the 1970’s and has sat vacant since.

Eligibility:

1120 E. Commerce is within the boundaries of the Southern Pacific Depot
National Register Historic District. When the district was created in 1979 the property
was listed as 1116 E. Commerce and was designated as "compatible", meaning that it was
built during the period of significance but had been altered so as not to contribute to the
historic integrity of the district. Removal of the 1950's era slip cover would allow the
building to regain contributing status. The recommendation has been made to the owners
to first remove the metal slip cover and expose the original windows that remain on the
2nd floor. Once the slip cover is removed the Texas Historical Commission's History
Program Division will make a determination on the eligibility of the building as a
contributing structure. Visual inspections of the slip cover lead one to believe that it can
be removed without causing harm to the remaining original facade underneath. If deemed
contributing to the district, the building would meet designation requirements for both

state and federal HTC.
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lustration3.2:  Interior shot showing metal slip cover protecting original windows

INTERPRETING THE PRO FORMA

The building will have commercial and rental residential uses. State and federal programs
require buildings be income-producing and depreciable. The rehabilitation will be greater
than $5,000 and so will meet the state's requirement for substantial rehabilitation. The
federal requirement to spend more than the adjusted basis (purchase price, minus cost of
land, plus capital improvements, minus depreciation already taken) means that qualified
rehab expenses must be more than $86,829. Eligible expenses (see Table 4.2) are
estimated to be $418,456, meeting the adjusted basis test for the federal program. As the
final eligibility requirement, the project will need to follow the Secretary of the Interior's
(SOI) Standards for Rehabilitation. The owners have been advised by the author to use a
preservation architect to ensure the project is approved by the THC and NPS. Exterior
work will be reviewed by the local preservation office and commission adding another
level of review. Local review is mandatory and must be completed before work can start

and so should help ensure that exterior changes will meet the SOI standards.
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In order to determine the value of tax credits the projects’ estimated costs must be
broken down into eligible costs and expenses and non-eligible costs, also known as
qualified rehabilitation expenses and non-qualified rehab expenses (NPS). For this type
of project the majority of costs associated with brining the building up to current code
and getting it to a “shell” condition will be eligible expenses. Some tenant finish out
expenses such as cabinetry and exterior enhancements like landscaping and parking will
not count and so are separated in the pro forma as non-eligible expenses.

The owners of 1120 E. Commerce do not have a franchise tax liability and so
will need to sell or transfer the credits. Based on estimates the owners have received for
rehabilitation work they expect to spend approximately $418,456 in qualified rehab
expenses. 25% of the rehab expenses equals $104,614. If we assume that owners can find
a direct buyer, an entity with a substantial franchise tax liability, willing to pay $0.85 on
the dollar, then the tax credits would have a cash value of $88,922. Since the credit will
be sold, the owners will be assessed a short-term capital gains tax. The tax rate will
depend on their tax bracket, assumed at 28%, and will further reduce the net value of the
state historic tax credit. If a direct buyer of the credit could not be found the credits could
be sold to a company such as Stonehenge and expect to take a further reduction in the
value of the credit, likely in the range of $0.75-$0.80 on the dollar. The advantage of
using the services of Stonehenge is that the company can also provide a commitment
letter for the owners to help secure financing. After factoring the capital gains tax the net
cash value of the state historic tax credit is approximately $64,204.

Assuming the project will meet all of the federal HTC requirements, assessing
the value of the credits simply requires multiplying 20% times $418,456 for a total of

$83,691 that the owners can carry forward up to 20 years if necessary. A project of this
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size is not nearly large enough to involve tax credit syndicators. The building owners will
need to carryforward the credit for several years.

The income side of this pro forma is based on the current real estate market for
San Antonio for both commercial and residential lease space. The building has a prime
location. It is within walking distance to the Alamo, HemisFair Park, the Alamodome,
and the Convention Center. The leasable space will get close to $20 per square foot per
year bringing in gross rent at approximately $109,400. An industry standard of 6%
vacancy rate is used to get an effective income of $102,836, less operating expenses of
$23,010, minus annual debt services of $43,515 (based on a cash investment of $300,000
and a mortgage amount of $506,156) resulting in a net income of $36,311 without tax
credits. The basic return on investment (ROI) is 4.5% for the first year. A typical pro
forma projects returns for three to five years. In this case the sale of the state historic tax
credits gives a cash infusion in the first year that can be used to offset the mortgage. The
state historic tax credit is estimated to be worth $88,922 before capital gains tax is
accounted for. Assuming a tax rate of 28% brings the value down to $64,024. With an
assumed cash value of the state historic tax credits of $64,024, the first year ROI jumps to
12.45%. The cash could be used to reduce the mortgage by 13%, increasing the ROI in
subsequent years. The federal tax credit cannot be sold. Instead of having a cash value it
will offset the tax liability of this investment property for several years. The value of the
federal credit will vary each year depending on federal income tax liability, but it can be
amortized over 20 years. The tax liability ($6,917) is calculated by reducing the income
($37,730) by the adjusted depreciation ($13,025). The federal credit is estimated to be
worth $83,691. The HRTC requires the basis be adjusted when the building is placed in
service by the full amount of the tax credit before the deprecation is calculated. This

reduces the depreciation deductions over the tax life of the building (Novogradac & Co,
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2012). If the tax liability remains the same the federal tax credit would essentially make
this investment project tax free income for approximately 12 years.

On the cost side of the equation soft costs and hard costs are broken down into
qualified rehab expenses and non-qualified based on Internal Revenue Code, Section 47
(c)(2). Architect and tax credit consulting fees are eligible expenses as are the tax credit
application fees. For this particular project, the majority of the work needed is inside the
building meaning the vast majority of expenses are eligible.

The building’s exterior is subject to local review whether or not the owners
utilized the tax credit. By using the tax credit the interior also becomes subject to review.
Because this building is considered a shell building with little or no original character
defining features remaining inside, there are very few restrictions from a design side on
what can be done to the interior. This flexibility for the design of the interior was a
deciding factor on whether or not to use the credits. Ultimately, the fact that the state
historic tax credits have a cash value that can be fairly quickly recovered was the most
important aspect of the tax credit.

This case study shows the value of the state historic tax credit and its ability to
make a significant impact on the bottom line of a real estate investment. In this case the
added expenses and extra time associated with going through the design review process is
offset by the one-time cash infusion of the state historic tax credit and the multi-year tax
abatement of the federal tax credit. The availability of a tax credit for small projects
makes it a great tool for communities of all sizes. The ability to twin the state credit with

the federal credit should increase the number of large rehabilitation projects as well.
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Table 4.1

PRO FORMA for Building Rehabilitation
1st Year
1120 E Commerce San Antonio, TX

INITIAL AMOUNTS

A

Purchase price
Cost of rehabilitation
Total Project Cost

Loan to Value Ratio (LTV)
Mortgage Amount
Cash investment

ANNUALIZED AMOUNTS

INCOME

Total Gross Rent

less assumed vacancy of 6%
Gross Effective Income

less Operating Expenses

less annual Debt Service

Net Income (w/ o tax credits)

ROI #1 (without tax credits)

ROI #2 (with state tax credit cash)
Net income with tax credit

Debt coverage ratio

State Rehab Tax Credit

Frachise Tax Credit Gross Value

Gross cash value of tax credit at $0.85
Cash value less capital gains tax 28%

Federal Rehab Tax Credit
Income Tax Credit Value
adjusted Depreciabke base
No. of Years

Annual depreciation

Tax bracket

Income tax labilty

Pro Forma for 1120 E. Commerce

A Cost of Rehab

a Soft costs (QRE)
300,000 b Hard costs (QRE)
489,656
789,656 a Soft Costs (Non QRE)

b Hard Costs (Non QRE)
62.01% c Rent-up Costs

489,656 Non Qualified Rehab Expens
300,000
B Gross Rent
Leasable SF (1st fl.)
Rent/SF (1st fl)
Rentable Income (1st fl)
Leasable SF (2nd fl.)
Rent/SF (2nd fl)
Rentable Income (2nd fl)
109,400
6,564
102,836 Total Gross Rent
23,010 Vacany
42,097 Operating Expenses

37,730 C Property Taxes

4.8% Insurance
12.89% Mgmt (3% Gross Rent Rcvd)
101,754 Legal/ Accounting
Realtor Lease-up Fee
Repair/ Maintenance
1.90 Maintenance Reserve
Sub-total
25%
104,614 D Debt Service
88,922 Mortgage
64,024 Interest Rate (%)
Number of years
Monthly Payment
20%
83,691
507,965 Depreciation
39.0 Total Property Value
13,025 less Value of Land
28% Depreciable base
6,917 Income Tax Credit Tax Value

Adjusted depreciable base
Number of Years

Annual depreciation
Adjusted basis
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Qualified Rehab Expenses

44,056
374,400

418,456

6,500
60,000
4,700
71,200

2,700
$22.00
59,400
2,500
$20.00
50,000

109,400
6%

6,000
1,800
3,282
2,800
4,628
2,500
2,000

23,010

489,656
6.00%
20
3,508

789,656
198,000
591,656
83,691
507,965
39
13,025
88,975



Table 4.2 Breakdown of Qualified Rehab Expenses (Pro Forma Continued)

a Soft Costs (QRE)

Architect at x% of constructior  10% 37,440
Tax Credit Consultant 1.50% 5616
THC Application Fees 1,000
NPS Application Fee 1,287
Debt Service for 12 months 42,097
Total 44,056
Soft Costs (Non QRE)
Attorney's fees 2,000
Closing costs 2,000
Permits 500
Constr. start-up costs 2,000
total 6,500
b Hard Costs (Non QRE)
Demolition 2,500
Landscaping 2,500
Residential Interior Finish Out 37,500
Parking 17,500
total 60,000
Hard Costs (QRE)
Total SF Rehabbed 5,200
Cost per SF (shell) $72
Construction 374,400

¢ Administrative Costs

Advertising 2,000
Office Costs 1,500
Cleaning 1,200
Sub-total 4,700
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Chapter 5: Recommendations for Implementation

When H.B.500 passed it was seen as a "win" for historic preservation. Texas is
now on par with 33 other states that leverage federal tax incentives for historic
preservation. The creation of a new tax credit market is already drawing the attention of
tax credit syndicators and experienced HTC developers. As more and more historic
building owners and businesses learn about the availability and benefits of the tax credit

there should be dramatic increases in the number of state and federal HTC projects.

IMPACT ON TEXAS HISTORICAL COMMISSION

THC’s Executive Director Mark Wolfe expects the tax credit program to “spur
redevelopment of historic properties across the state, especially if someone can find a
way to package credits from smaller projects in more rural communities”. Assuming
there is a significant increase in small projects then the challenge will be to service the
program in a productive way (Personal communication, July 22, 2014). In fiscal year
2012 the THC only certified three federal HTC projects. In 2013 there were seven
projects submitted. Thus far in fiscal year 2014 there have already been eighteen projects
for review. The agency staff has plenty of experience in dealing with federal HRTC
projects so when it came time to propose rules for the state HTC great effort was taken to
mirror the federal program while also making the state program user friendly so that
projects that do not qualify for the federal program can easily use just the state credit.

For the THC, the credit gives staff a new tool to help promote preservation
efforts, but in reality it was also an "unfunded mandate" for the state agency. As a new
program for the state agency to oversee there will be new costs to promoting and

administering the program that did not come with line item funding. The THC did not
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propose the tax credit program and did not have the program built into its proposed
biannual budget going into the 83rd legislative session. The THC saw dramatic funding
and staff cuts in 2011 and the 2013 budget did little to restore the damage done in the
previous legislative session. The agency was given funding to restore seventeen full time
employees across all departments. According to Wolfe the agency will have to ask the
legislature for more positions, and requests like that are often denied (Personal
communication, July 22, 2014).

The Architecture Division, which will oversee the new program, has allocated a
new position to oversee the new state tax credit program. The position was first posted in
April 2014 and will be filled by July 2014. The new staff will be responsible for the
promotion of the program and for oversight of approval of projects. THC staff admits that
if the program is successful in creating a substantial increase in tax credit projects the
architecture division may need more staff before the 2015/2016 budget is approved.
According to Sharon Fleming, the director of the Architecture Division, other division
staff will be trained on the federal and state tax credit programs in order to help ease the
workload for the newly designated position (personal communication, May 2, 2014).

Determining eligibility is the first phase in the project approval process and
handled by the History Programs Division. In order to qualify for the tax credit a building
must be listed in the National Register of Historic Places, contributing to a National
Register District, or designated as a Recorded Texas Historic Landmark or a State
Archaeological Landmark or contributing to a certified local historic district. The division
will most likely see an increase in the number of requests for determinations of eligibility
and nominations to the National Register of Historic Places.

The designation of RTHLs is handled by the History Programs Division as well,

but by different staff than NR designations. RTHL designation applications are currently
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reviewed once a year. This policy may need to change in order to meet the timing
requirements of the tax credit program since designation is required by the time the
building is placed in service.

The Main Street Program and the County Historic Commission coordinators will
also have important roles to play in promoting the tax credit as they both have direct links
to local preservation advocates and practitioners.

The state historic tax credit has the ability to bring a lot of positive recognition to
the THC in the coming years. As a state agency that has had its share of cuts and threats
of reduction in responsibilities, the new tax credit gives the agency the potential to
increase staff as it demonstrates the significant economic impact historic rehabilitation

has at both local and state levels.

ROLE OF PRESERVATION TEXAS

As the statewide grassroots advocacy group for historic preservation it will be
incumbent upon Preservation Texas to take a lead in helping promote the availability of
the new state tax credit. The organization has had a Most Endangered Places program in
place for eleven years. Many of the identified endangered places could use the tax credits.
Each year the advocacy group hosts an event in Austin to announce the most endangered
places, an appropriate time to promote the tax credit program. During legislative sessions
PT will also need to help make the case for more funding for the THC. As the program
becomes well known and successful the THC will need to increase the staff administering
the program. PT should also highlight the tax credit program through the Honor Awards

by choosing projects that have utilized tax credits.
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PT should also use its relationship with affinity groups such as Texas Downtown
Association (TDA), Texas Society of Architects (TSA), the Texas chapter of American
Planning Association (APATX), and others to host educational workshops on the
program. TSA and APATX both host annual conferences with sessions on historic
preservation topics. Both associations should host continuing education sessions on the
new state historic tax credit. TSA has a historic resource committee that can help educate
architects across the state on the benefits of using the tax credit. Those architects that
specialize in historic preservation and adaptive reuse will likely see an increase in
business since the design review process requires adherence to the Secretary of the

Interior’s Standards for Rehabilitation.

ROLE OF LOCAL PRESERVATION ORGANIZATIONS

Local preservation organizations will need to help take the lead in educating the
public on the availability of the tax credit. They can help bring together property owners,
architects, preservationists, developers, real estate agents, and city officials. They can
play an important role by: helping identify and fund National Register nominations,
holding symposiums or mini-conferences on how to use the tax credit, supporting
municipality's redevelopment incentives, and touting preservation as an economic driver.
As projects are completed, it will be important for the local preservation advocacy groups
to recognize successful projects through awards programs. Documenting and promoting
successful local projects will be another way local groups can support the THC during

legislative sessions.
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ROLE OF MUNICIPALITIES

While building owners and developers must determine if individual projects make
economic sense, municipalities must decide if public policies that encourage historic
preservation provide benefits for the public sector. Does “preservation pay”? For most
towns and cities the answer is “yes”, even without the state historic tax credit.

Investors of large rehab projects do expect municipalities to help with
redevelopment costs through Tax Increment Financing funds, fee waivers, property tax
rebates, etc. Developers and investors will look to municipalities for incentive packages
to help offset the expenses of urban redevelopment. Cities will likely find themselves in
competition with each other to attract sophisticated and experienced tax credit developers
interested in historic rehab projects. Vacant and underutilized buildings plague most
downtowns no matter the size of the community. Cities can promote rehabilitation of
underutilized designated properties with local redevelopment incentives such as waiving
of development and permit fees and creating forgivable loan programs to incentivize
preferred development. Many cities are currently incentivizing urban housing and
neighborhood retail. Creating or expanding tax increment reinvestment zones (TIRZ) are
a common way to focus redevelopment efforts in particular neighborhoods.

While municipal preservation offices will not have direct role in the review of
state tax credit projects, they will likely have purview over many projects. City
preservation staff will need to be familiar with the program and ensure that local design
guidelines are in keeping with the Secretary of the Interior's Standards. Staff should also
be able to recognize projects that would qualify for the tax credit and notify owners of the
program. Certified Local Government communities must also review National Register
nominations. Since local designation is not enough for buildings to qualify for the state

tax credit, local preservation commissions should be proactive in ensuring that eligible
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districts and properties are appropriately designated by undertaking the National Register

nomination process.

CONCLUSION

The State of Texas has created a strong state historic tax credit. The number of
rehabilitation projects across the state should increase dramatically as historic building
owners and experienced tax credit developers learn of the tax credit and start putting it to
use. The program has been thoughtfully designed to encourage small and large
rehabilitations alike. If other state programs, such as Ohio and Kansas, can be used as
models, then Texas can expect a healthy return on its investment in the tax credit
program. Rehabilitated buildings increase local property tax rolls and increase state and
local sales tax revenues. An economic impact study should be conducted five years after
implementation to understand the financial impact on local economies and the state as a
whole. As noted preservation economist Donovan Rypkema has found, more research
into the relationship between historic preservation and economic development is still
needed even though historic preservation is known to be a community strengthening tool
(Rypkema, D., Cheong, C. & Mason, R. pg. 2. 2011). The new Texas Historic
Preservation Rehabilitation Tax Credit will have a positive impact on historic

preservation efforts, but just how great of an economic impact is yet to be seen.

43



Appendix A HB 500 Section 14

SECTION 14. (a) Chapter 171, Tax Code, is amended by adding
Subchapter S to read as follows:
SUBCHAPTER S. TAX CREDIT FOR CERTIFIED REHABILITATION OF CERTIFIED
HISTORIC STRUCTURES
Sec. 171.901. DEFINITIONS. In this subchapter:
(1) "Certified historic structure" means a property in
this state that is:

(A) listed individually in the National Register

of Historic Places;

(B) designated as a Recorded Texas Historic
Landmark under Section 442.006, Government Code, or as a state
archeological landmark under Chapter 191, Natural Resources Code;
Or

(C) certified by the commission as contributing
to the historic significance of:
(1) a historic district listed in the
National Register of Historic Places; or
(ii) a local district certified by the
United States Department of the Interior in accordance with 36
C.F.R. Section 67.9.

(2) "Certified rehabilitation" means the
rehabilitation of a certified historic structure that the
commission has certified as meeting the United States secretary of
the interior's Standards for Rehabilitation as defined in 36 C.F.R.
Section 67.7.

(3) "Commission" means the Texas Historical

Commission.

(4) "Eligible costs and expenses" means qualified
rehabilitation expenditures as defined by Section 47 (c) (2),
Internal Revenue Code.

Sec. 171.902. ELIGIBILITY FOR CREDIT. An entity is
eligible to apply for a credit in the amount and under the
conditions and limitations provided by this subchapter against the
tax imposed under this chapter.

Sec. 171.903. QUALIFICATION. An entity is eligible for a
credit for eligible costs and expenses incurred in the certified
rehabilitation of a certified historic structure as provided by
this subchapter if:

(1) the rehabilitated certified historic structure is
placed in service on or after September 1, 2013;
(2) the entity has an ownership interest in the

certified historic structure in the year during which the structure
is placed in service after the rehabilitation; and

(3) the total amount of the eligible costs and
expenses incurred exceeds $5,000.

Sec. 171.904. CERTIFICATION OF ELIGIBILITY. (a) Before
claiming, selling, or assigning a credit under this subchapter, the
entity that incurred the eligible costs and expenses in the
rehabilitation of a certified historic structure must request from
the commission a certificate of eligibility on which the commission
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certifies that the work performed meets the definition of a
certified rehabilitation. The entity must include with the
entity's request:

(1) information on the property that is sufficient for
the commission to determine whether the property meets the
definition of a certified historic structure; and

(2) information on the rehabilitation, and
photographs before and after work is performed, sufficient for the
commission to determine whether the rehabilitation meets the United
States secretary of the interior's Standards for Rehabilitation as
defined in 36 C.F.R. Section 67.7.

(b) The commission shall issue a certificate of eligibility
to an entity that has incurred eligible costs and expenses as
provided by this subchapter. The certificate must:

(1) confirm that:

(A) the property to which the eligible costs and
expenses relate is a certified historic structure; and

(B) the rehabilitation qualifies as a certified
rehabilitation; and

(2) specify the date the certified historic structure
was first placed in service after the rehabilitation.

(c) The entity must forward the certificate of eligibility
and the following documentation to the comptroller to claim the tax
credit:

(1) an audited cost report issued by a certified
public accountant, as defined by Section 901.002, Occupations Code,
that itemizes the eligible costs and expenses incurred in the
certified rehabilitation of the certified historic structure by the
entity;

(2) the date the certified historic structure was
first placed in service after the rehabilitation and evidence of
that placement in service; and

(3) an attestation of the total eligible costs and
expenses incurred by the entity on the rehabilitation of the
certified historic structure.

(d) For purposes of approving the tax credit under
Subsection (c), the comptroller may rely on the audited cost report
provided by the entity that requested the tax credit.

(e) An entity that sells or assigns a credit under this
subchapter to another entity shall provide a copy of the
certificate of eligibility, together with the audited cost report,
to the purchaser or assignee.

Sec. 171.905. AMOUNT OF CREDIT; LIMITATIONS. (a) The total
amount of the credit under this subchapter with respect to the
rehabilitation of a single certified historic structure that may be
claimed may not exceed 25 percent of the total eligible costs and
expenses incurred in the certified rehabilitation of the certified
historic structure.

(b) The total credit claimed for a report, including the
amount of any carryforward under Section 171.906, may not exceed
the amount of franchise tax due for the report after any other
applicable tax credits.

(c) Eligible costs and expenses may only be counted once in
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determining the amount of the tax credit available, and more than
one entity may not claim a credit for the same eligible costs and
expenses.

Sec. 171.906. CARRYFORWARD. (a) If an entity is eligible
for a credit that exceeds the limitation under Section 171.905(b),
the entity may carry the unused credit forward for not more than
five consecutive reports.

(b) A carryforward is considered the remaining portion of a
credit that cannot be claimed in the current year because of the
limitation under Section 171.905(b).

Sec. 171.907. APPLICATION FOR CREDIT. (a) An entity must
apply for a credit under this subchapter on or with the report for
the period for which the credit is claimed.

(b) An entity shall file with any report on which the credit
is claimed a copy of the certificate of eligibility issued by the
commission under Section 171.904 and any other information required
by the comptroller to sufficiently demonstrate that the entity is
eligible for the credit.

(c) The burden of establishing eligibility for and the value
of the credit is on the entity.

Sec. 171.908. SALE OR ASSIGNMENT OF CREDIT. (a) An entity
that incurs eligible costs and expenses may sell or assign all or
part of the credit that may be claimed for those costs and expenses
to one or more entities, and any entity to which all or part of the
credit is sold or assigned may sell or assign all or part of the
credit to another entity. There is no limit on the total number of
transactions for the sale or assignment of all or part of the total
credit authorized under this subchapter, however, collectively all
transfers are subject to the maximum total limits provided by
Section 171.905.

(b) An entity that sells or assigns a credit under this
section and the entity to which the credit is sold or assigned shall
jointly submit written notice of the sale or assignment to the
comptroller on a form promulgated by the comptroller not later than
the 30th day after the date of the sale or assignment. The notice
must include:

(1) the date of the sale or assignment;
(2) the amount of the credit sold or assigned;
(3) the names and federal tax identification numbers

of the entity that sold or assigned the credit or part of the credit
and the entity to which the credit or part of the credit was sold or
assigned; and

(4) the amount of the credit owned by the selling or
assigning entity before the sale or assignment, and the amount the
selling or assigning entity retained, if any, after the sale or
assignment.

(c) The sale or assignment of a credit in accordance with
this section does not extend the period for which a credit may be
carried forward and does not increase the total amount of the credit
that may be claimed. After an entity claims a credit for eligible
costs and expenses, another entity may not use the same costs and
expenses as the basis for claiming a credit.

(d) Notwithstanding the requirements of this subchapter, a
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credit earned or purchased by, or assigned to, a partnership,
limited liability company, S corporation, or other pass-through
entity may be allocated to the partners, members, or shareholders
of that entity and claimed under this subchapter in accordance with
the provisions of any agreement among the partners, members, or
shareholders and without regard to the ownership interest of the
partners, members, or shareholders in the rehabilitated certified
historic structure, provided that the entity that claims the credit
must be subject to the tax imposed under this chapter.

Sec. 171.909. RULES. The commission and the comptroller
shall adopt rules necessary to implement this subchapter.

(b) This section takes effect January 1, 2015.
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Appendix B Attorney General Opinion GA-1045

ATToRNEY GENERAL oF TExas
GREG ABBOTT

Murch 3, 2014
Mr. Mark Waolfi Opinion Mo, GA-1045
Executive Dirscior
Texas Historieal Commission Be  The Texas Histoneal Commission's
Post Office Box 12276 implementation of House Bill 500, relating
Austin, Texas TAT11-2276 to a tax credit for the rehabilitation of

cettified historic structures  (RQ-1149-GA)

Dear bl Wolfie:

Vi ask shout the Texas Historical Commission's (the “Commission™) implementation of
House Mill $00. enacied by the Eighty-third Legislature,' You tell us that the bill, “which
estahlishes @ la% enedit for certified rehabilitstion of centified historic structures, mludes o
dates for implementation,” and you ask the following questions regirding the tax credit program:

1. Does the Texas Historscal Commission have the authority fo
begin reviewing applications for the tax credil prier to January I,
015, the effective date of this section of the bill?

2, May the Commission issue certificates of eligibility prior to
January 1, 20157

3 s demial of a certificate of eligibility subject to appeal, and il so,
is this appeal a contested case under Tex. Gov't Code ch. 20017

4, May property owners whose qualifying historic structures are
placed in service belween September 1, 2013 and Jamury 1, 2015,
claim the credit?

| 2usr Letier Erom Mr Mirk Wolfe, Exee. Dir, Tex. Hisorical Comm’n, 1o Hogeornhle Grep Abbd, Tex.
Adt'y Cen, st | (Aug, 30, 2013), ritpe Parww kexasattomey penerkl gowopn Request Letiar).
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Mr. Mark Wolfe - Page 2 (GA-1045)

5. Would costs and expenses incwrred by an owner prior to either
September 1, 2013 or January 1, 2015 be eligible for the credit?

6. To what tax year may credils for periods prior to January 1, 2015
be applied, if any’!

7. Is it necessary that the owner of the property be subject to the
franchise tax, or may a homeowner, nonprofit corporation, or other
non-taxable entity make use of the credit through its sale or
assignment to a taxable entity?

Request Letter at 1.

The franchise tax is imposed on taxable entities doing business in the state or chartered or
organized in the state, TGS-NOPEC Geophysical Co. v. Combs, 340 5.W.3d 432, 437 (Tex. .
2011). House Bill 500 concerns many different aspects of the franchise tax. See Act of May 26,
2013, 83d Leg., R.S., ch. 1232, 2013 Tex. Gen. Laws 3104, 3104-12 (*H.B. 3007). Relevant
here, section 14 of H.B, 500, codified as subchapter S of Chapter 171 of the Tax Code, creates a
new tax credit for “certified rehabilitation of certified historic structures.” H.B. 500 § 14(a), at
3109-11; TEX. TaX CODE ANN. §§ 171.901-.909 (West Supp. 2013) (subchapter S). An entity
that is qualified to receive the credit must first request a certificate of eligibility from the
Commission. TeExX Tax CobDe A, §§ 171.902-904 (West Supp. 2013). The enlily must
forward the certificate of eligibility, along with other documentation, to the Comptroller’s Office
to claim the tax credit. Id. § 171.904(c).

Several important dates are relevant. H.B. 500 is generally effective on January 1, 2014,
“except as otherwise provided.” H.B, 500 § 20, at 3111. Subchapter 5 is effective on January 1,
2015. H.B. 500 § 14(b), at 3111. Within subchapter S, the qualifications for the wyx credit
require that the “rehabilitated certified historic structure” be placed in service on or after
September 1, 2013. Tex. Tax CopE ANN. § 171 903(1) (West Supp. 2013). These various dates
give rise to your questions, which we address together where possible.

We address your sixth question first because the answer to it informs the answer to
several of your other questions. The general rule is that a law does not speak until its effective
date. Norton v. Kleberg Cnne, 231 8. W.2d 716, 718 (Tex. 1950); see also Calvert v Gem Asphalt
Co., 409 §.W.2d 935, 938 (Tex. Civ. App.—Austin 1966, no writ) (recognizing that an act of the
Legislature “performs no function whatsoever until its effective date™. By H.B. 5005 terms,
subchapter § is not effective until January 1, 20135, H.B. 500 § 14(b), at 3111, Thus, the new lax

49



Mr, Mark Wolfe - Page 3 (GA-1045)

credit for rehabilitated certified historic structures created by subchapter $ is not operative until
January 1, 2015, Accordingly, the tax credit may not be applied prior to the 2015 tax year.”

An entity may qualify for the tax credit if the “rehabilitated certified historic structure is
placed in service on or after September 1, 2013.7 TEX. Tax CODE ANN. § 1719031 [West
Supp. 2013). The September 1, 2013 date is merely a date, prior to the tax credit’s effective date,
used to determine whether an entity qualifies for the tax credit; it does not impact subchapter 8's
effective date. Thus, in answer to your fourth question, property owners whose gualifying
historic structures are placed in service between September 1, 2013 and January 1, 2015 are
eligible for the tax credil, but not until the 2015 tax year.

Your fifth guestion involves costs and expenses incurred prior to either September 1,
2013 or January 1, 2015, The tax credit incorporates “eligible costs and expenses incurred in the
certified rehabilitation of a certified historic structure as provided by" the subchapter. Jd
£ 171.90%; see also id § 171.901(4) (defining “eligible costs and expenses™). Subchapter S does
not limit the eligible costs and expenses based on when they were incurred; its date lmitation 1o
gualify for the tax credit requires only that the structure be placed in service on or after
September 1, 2013, /d § 171.903(1). Thus, any costs and expenses, whenever incurred, that are
“gligible costs and expenses” under the statute would be eligible fior the tax credil, but not until
the 2015 tax year.

Your first and second questions involve the Commission’s authority prior to January 1,
2015, Section 2001.006 of the Government Code provides that

[ijn preparation for the implementation of legislation that has
become law but has not taken effect, a state agency may adopt a
rule or take other administrative action that the agency delermines
is necessary or appropriate and that the agency would have been
authorized to take had the legislation been in effect at the fime of
the sction.?

Tex. Gov'T CoDE ANN. § 2001,006(b) (West 2008). Section 2001.006 limits that power,
however, so that a rule adopted under 2001.006(b) “may not take effect earlier than the
legislation being implemented takes effect.” Id § 2001.006(d). An administrative action taken

n briefing submitted to this office, the Comptrolier of Public Accounts agrees that the tax “credits cannot
be created for perbods priar to Jamsary 1, 2005." Brief from Willinm 3. Hamner, Director, Tax Admin., Tex,
Comptreller of Pub, Accounts at 2 (Sept, 24, 2013) (on file with the Op. Comm, ).

3 gpction T001.006{a)(2) enumerabes factors by which to determine whether Teggislation has “become law.”
TEX. GOV'T CORE ANN. § 2001,006(2)(2) (West 2008).
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under that section “may not result in implementation or enforcement of the applicable legislation
or rule before the legislation or rule takes effect.” & The Commission is authorized fo adopt
rules to implement the new tax credit. TEX, Tax Cope ANN. § ITLI09 (West Supp. 2013)
Under section 2001.006, it may adopt rules or take administrative action rlating to the new tax
credit prior to the January 1, 2015 effective date of subchapter 8. See TEX. GOV'T CODE AMK.
§ 2001.006(k) {West 2008). However, under section 2001,006(d), any rule may not take effect
earlier than January 1, 2015, and any administrative action may not result in implementation or
enforcement of the statute. See id § 2001.006(d). Accordingly, in response w your first
question, the Commission has suthority to review applications prior to January 1, 2005, provided
that doing so does not involve the implementation of an administrative rule. In response W your
second question, the Commission may not issue certificates of eligibility prior to Janusary 1,
2015, because, unlike reviewing applications, issing certificates would  constitute
implementation or enforcement of the statute prior to its effective date.

With regard to your third question, no provision in subchapter 8 provides for an appeal of
the Commission’s deninl of an application for n certificate of cligibility. See gemerally TEX. TAX
Cope Aw. 85 171.901-900 (West Supp. 2003} A eocurt would likely conclude that the
Administrative Procedure Act also does not provide n means of appealing the Commission's
actions in this context. See Bacon v Tex. Hisiorical Comm 'm, 411 5.W3d 161, 180 (Tex. App.—
Austin 2013, o peL) {considering Commission’s denial of application regarding historical
marker and recognizing that no judicial review of the denial was created indirectly through the
Admiinistrative Proceduns Act “because the right of judicial review provided therein applies only
to final decisions in contested cases” and that the Commission proceeding was not & contested
case)

Although no statute suthorizes an appeal of the Commission’s denial of a cemificate of
eligibility, property owners whose applications are wrongfully denied are mol without judicial
recourse,  Subchapter S imposes a mandatory duty on the Commission o issue certificates of
eligibility to qualifying applicants. See Tex. Tax CODE AMN, § 171.904(b) (West Supp, 2013)
(“The Commission shall issue . . . ."); TEX. GOV'T CODE ANN. § 311.016(2) (West 2013)
{providing that the term “shall” usually imposes a duty). Thus, if & property owner who met the
statulory ceiteria for o certificate of eligibility was nevertheless denied the certificats, the
property owner may be entitled to mandamus relief ordering the Commission to ingue &
certificate. See In re Smith, 333 S.W.3d 582, 585 (Tex. 2011) (orig. proceeding) (discussing
required elements for mandamus relief). In the alternative, Texas courts may recogiine a so-
called wltra vires chaim for declaratory relief if the Commission acts cutsids its legal authority on
a matter in which it has no discretion. See City of EY Paso v, feimrich, 284 5.W_3d 366, 370-77
{Tex. 2009) (discussing slira vires exception 1o sovereign immunity in a declaratory judgment
action). We caution, however, that whether amy particular legal claim is available in a given case
i= ot a guestion we can answer here.

Relevant to your last question, section 14 expressly authorizes an “entity thal IS
eligible costs and expenses™ to “sell or assign all or part of the credit . .. fooone of more entities,”
HB. 500 § 14(a), at 3110-11 (codified at TEX. Tax CoDE ANN. § 17190800 see alee fal
{authorizing resale of sold credit). Section 14 utilizes the term “entily™ in_all provisions
providing for the new tax credit. See H.B. 500 § 14(a), at 3105-11 (oodified at TEX, Tax Cons
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ANN. §§ 171.902, 903, .904, 906, .907, .908). Unlike chapter 171 as a whole, which utilizes the
terms “taxable entity” and “passive entity” to determine the applicability of the franchise tax,
section 14 does not utilize language limiting those entities that can qualify for the tax credit to
taxable entities. See TEX. TAX CODE ANN. §§ 171.001 (West 2008) (imposing franchise tax on
taxable entities), 171.0002 (West Supp. 2012) (defining “taxable entity™), 171.0003 (West 2008)
(defining “passive entity”); see also FM Props. Operating Co. v. City of Austin, 22 S.W.3d 868,
885 (Tex. 2000) (relying on principle of statutory construction that the Legislature knows how to
enact laws effectuating its intent). The distinction in the language suggests that entities able to
apply for the credit may not be the same as those claiming the credit. Further, there is no
provision in section 14 that expressly limits the tax credit to only taxable entities. See generally
H.B. 500 § 14(a), at 3109-11 (codified at TEX. Tax CODE ANN. §§ 171.901-.909). For these
reasons, we conclude that the tax credit created by section 14 is available to entities that are not
subject to the franchise tax. This conclusion does not render the tax credit useless because an
entity that is not a taxable entity, though unable to claim the credit against the franchise tax,
could still benefit by selling or assigning the credit to a taxable entity that could. See id. H.B.
500 § 14(a), at 311011 (codified at TeX. TAX CODE ANN. § 171.908 (providing for the sale or
assignment of the credit).
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SUMMARY

The mew tax crodit for rehabilitated certified histeric structures
created in House [l 300, to be codified in the Tax Code at chapter 171,
subchapter 8, is not operative until the 2015 tax year. Thus, the new tax
credit may not be applied in years peor to 20135,

An entity whose qualifying rehabilitated certified historie structure
is placed in service between September 1, 2013 and Januacy 1, 2015 may
be eligible for the new tax credil, bul ot until the 2015 wx year
Simnilarly, “cligible costs and expenses” associated with the rehabilitated
certified historic structure, whenever incurred, would be eligible for the
new tax credit, but not until the 2005 tax year,

The Cometission has puihority to review applications prior o
January 1, 2015, provided that doing so does not involve the
implementation of an administrmtive mle. The Commission may not
issue cerlificetes of eligibility prior to January 1, 2015, because issuing
certificates, umlike seviewing applications, would  constitute
implementation or enforcement of the siatute prios to its efective date,

The new tax credit is not limited to taxoble emtitics. It moy be

¢laimed and transferred by an entity that owns o rehabilitated certified
historie structure even if the entity is not subject to the franchiss tax.

Very truly WM.Z

EG ABBOTT
Attomey General of Texas

DAMIEL T. HODGE
First Assistant Attomey General

JAMES [, BLACKLOCK
Deputy Attorney Greneral for Legal Counsel

VIRGINIA K. HOELSCHER
Chair, Opinion Commitlee

Charlotie i, Harper
Assistant Attorney General, Opinion Committes
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Appendix C Rules of Texas Historic Preservation Tax Credit
Program

Texas Administrative Code

Title 13 Cultural Resources

Part II Texas Historical Commission

Chapter 13 Administration of State Franchise Tax Credits for Certified Rehabilitation
of Certified Historic Structures

RULES
TEXAS HISTORIC PRESERVATION TAX CREDIT PROGRAM
Texas Administrative Code, Title 13, Cultural Resources

Chapter 13, Administration of State Franchise Tax Credit for Certified Rehabilitation of
Certified Historic Structures

§ 13.1. Definitions.

The following words and terms when used in these rules shall have the following
meanings unless the context clearly indicates otherwise:

(1) Applicant--The entity that has submitted an application for a building or structure it
owns or for which it has a contract to purchase.

(2) Application--A fully completed Texas Historic Preservation Tax Credit Certification
Application form submitted to the Commission, which includes three parts:
(A)  Part A - Evaluation of Significance, to be used by the Commission to
make a determination whether the building is a certified historic structure;
(B)  Part B - Description of Rehabilitation, to be used by the Commission to
review proposed projects for compliance with the Standards for Rehabilitation;
and
(C)  Part C - Request for Certification of Completed Work, to be used by the
Commission to review completed projects for compliance with the work approved
under Part B.

(3) Application fee--The fee charged by the Commission and paid by the applicant for the
review of Part B and Part C of the application as follows:
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Eligible costs and

expenses Part A review fee | Part B review fee Part C review fee
$5,000 to $50,000 S - S 150 $ 150
$50,001 to $100,000 S - S 250 $ 250
$100,001 to $250,000 S - S 375 $ 375
$250,001 to $500,000 S - $ 500 $ 500

0.15% of final
$500,001 to $6,000,000 | $ - 0.15% of estimated eligible | . i1 <octs and
costs and expenses

expenses

Over $6,000,000 S - $ 9,000 $ 9,000

(4) Audited cost report--Such documentation as defined by the Comptroller in the Texas
Administrative Code, Title 34, Chapter 3, Tax Administration [cross-reference
Comptroller’s rules].

(5) Building--Any edifice enclosing a space within its walls, and usually covered by a
roof, the purpose of which is principally to shelter any form of human activity, such as
shelter or housing, or to provide working, office, parking, display, or sales space. The
term includes among other examples, banks, office buildings, factories, warehouses,
barns, railway or bus stations, and stores and may also be used to refer to a historically
and functionally related unit, such as a courthouse and jail or a house and barn.
Functional constructions made usually for purposes other than creating human shelter or
activity such as bridges, windmills, and towers are not considered buildings under this
definition and are not eligible to be certified historic structures.

(6) Certificate of eligibility--A document issued by the Commission to the Owner,
following review and approval of a Part C application, that confirms the property to
which the eligible costs and expenses relate is a certified historic structure and the
rehabilitation qualifies as a certified rehabilitation; and specifies the date the certified
historic structure was first placed in service after the rehabilitation.

(7) Certified historic structure--A building or buildings located on a property in Texas
that is certified by the Commission as:
(A)  listed individually in the National Register of Historic Places;
(B)  designated as a Recorded Texas Historic Landmark under § 442.006,
Texas Government Code, or as a State Antiquities Landmark under Chapter 191,
Texas Natural Resources Code; see 13 Tex. Admin. Code § 21.6 and 26.3(63)-
(64); or
(C)  certified by the Commission as contributing to the historic significance of:
0] a historic district listed in the National Register of Historic Places;
or
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(i) acertified local district as per 36 CFR 67.9.

(8) Certified local district--A local historic district certified by the United States
Department of the Interior in accordance with 36 C.F.R. § 67.9.

(9) Certified rehabilitation--The rehabilitation of a certified historic structure that the
Commission has certified as meeting the Standards for Rehabilitation. If the project is
submitted for the federal rehabilitation tax credit it must be reviewed by the National
Park Service prior to a determination that it meets the requirements for a certificated
rehabilitation under this rule. In the absence of a determination for the federal
rehabilitation tax credit, the Commission shall have the sole responsibility for certifying
the project.

(10) Commission--The Texas Historical Commission. For the purpose of notifications or
filing of any applications or other correspondence, delivery shall be made to: Texas
Historic Preservation Tax Credit Program, Texas Historical Commission, 1700 North
Congress Avenue, Suite B-65, P.O. Box 12276, Austin, Texas 78711-2276.

(11) Comptroller--The Texas Comptroller of Public Accounts.

(12) Contributing--A building in a historic district considered to be historically,
culturally, or architecturally significant according to the criteria established by state or
federal government, including those formally promulgated by the National Park Service
and the United States Department of the Interior at 36 C.F.R. Part 60 and applicable
National Register bulletins.

(13) Credit--The tax credit for the certified rehabilitation of certified historic structures
available pursuant to Chapter 171, Subchapter S of the Texas Tax Code.

(14) District--A geographically definable area, urban or rural, possessing a significant
concentration, linkage, or continuity of sites, buildings, structures, or objects united by
past events or aesthetically by plan or physical development. A district may also
comprise individual elements separated geographically but linked by association or
history.

(15) Eligible costs and expenses--The qualified rehabilitation expenditures as defined by
Section 47(c)(2), Internal Revenue Code, including rehabilitation expenses as set out in
26 C.F.R. § 1.48-12(c), incurred during the project.

(16) Federal rehabilitation tax credit-- A federal income tax credit for 20% of qualified

rehabilitation expenditures with respect to a certified historic structure, as defined in
Section 47, Internal Revenue Code; 26 C.F.R. 8§ 1.48-12; and 36 C.F.R. Part 67.
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(17) National Park Service-- The agency of the U.S. Department of the Interior that is
responsible for certifying projects to receive the federal rehabilitation tax credit.

(18) Owner-- A person, partnership, company, corporation, or other entity holding an
ownership interest in a property, which can include full or partial ownership in fee
simple.

(19) Phased development--A rehabilitation project which may reasonably be expected to
be completed in two or more distinct states of development, as defined by Treasury
Regulation 26 C.F.R. § 1.48-12(b)(2)(v). Each phase of a phased development can
independently support an Application for a credit as though it was a stand-alone
rehabilitation. If any completed phase of the rehabilitation project does not meet the
requirements of a certified rehabilitation, future applications by the same owner for the
same certified historic structure will not be considered.

(20) Placed in service--A status obtained upon completion of the rehabilitation project
when the building is ready to be reoccupied and any permits and licenses needed to
occupy the building have been issued. Evidence of the date a property is placed in service
includes a certificate of occupancy issued by the local building official and/or an
architect’s certificate of substantial completion.

(21) Property--A parcel of real property containing one or more buildings or structures
that is the subject of an application for a credit.

(22) Rehabilitation--The process of returning a building or buildings to a state of utility,
through repair or alteration, which makes possible an efficient use while retaining those
portions and features of the building and its site and environment which are significant.
(23) Rehabilitation plan--Descriptions, drawings, construction plans, and specifications
for the proposed rehabilitation of a certified historic structure in sufficient detail to enable
the Commission to evaluate compliance with the Standards for Rehabilitation.

(24) Standards for Rehabilitation--The United States Secretary of the Interior’s Standards
for Rehabilitation as defined in 36 C.F.R. § 67.7.

(25) Structure-- A building; see also certified historic structure.
8§ 13.2. Qualification Requirements.
@ Qualification for credit.

Q) An Owner is eligible for a credit for eligible costs and expenses incurred
in the certified rehabilitation of a certified historic structure if:
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(A)  the rehabilitated certified historic structure is placed in service on
or after September 1, 2013;

(B)  the Owner has an ownership interest in the certified historic
structure in the year during which the structure is placed in service after
the rehabilitation; and

(C) the total amount of the eligible costs and expenses incurred
exceeds $5,000.

2 A property for which eligible costs and expenses are submitted for the
credit must meet Internal Revenue Code § 47(c)(2) which includes:

(A) non-residential real property; or

(B) residential rental property.

(b) Eligible costs and expenses. Eligible costs and expenses means those costs and
expenses allowed pursuant to Internal Revenue Code 47(c)(2). Such eligible costs and
expenses, include, but are not limited to:

(1) expenditures associated with structural components as defined by Treasury

Regulation 1.48-1(e)(2) including walls, partitions, floors, ceilings, windows and
doors, stairs, elevators, escalators, sprinkling systems, fire escapes, components of
central air conditioning, heating, plumbing, and electrical systems and other
components related to the operation or maintenance of the building;

(2) architectural services;

(3) engineering services;

(4) construction management and labor, materials, and reasonable overhead;

(5) subcontracted services;

(6) development fees;

(7) construction period interest and taxes; and

(8) other items referenced in Internal Revenue Code 8§ 47(¢)(2).

(© Ineligible costs and expenses. Eligible costs and expenses as defined in Internal
Revenue Code 8 47(c)(2) do not include the following:
1) the cost of acquiring any interest in the property;
(2 the personal labor by the applicant;
3) any cost associated with the enlargement of an existing building;
4) site work expenditures, including any landscaping, sidewalks, paving,
decks, outdoor lighting remote from the building, fencing, retaining walls or
similar expenditures; or
(5) any cost associated with the rehabilitation of an outbuilding or ancillary
structure unless it is certified by the Commission to contribute to the historical
significance of the property..
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(d) Eligibility date for costs and expenses.
1) If the rehabilitated certified historic structure is placed in service on or
after September 1, 2013, but before January 1, 2015, the Application may include
eligible costs and expenses for the project incurred up to 60 months prior to the
date the property is placed in service.
2 If the rehabilitated certified historic structure is placed in service on or
after January 1, 2015, Part A of the Texas Historic Preservation Tax Credit
Certification Application must be submitted prior to the building being placed in
service.
3) While the credit may be claimed for eligible costs and expenses incurred
prior to the filing of an application, potential applicants are urged to file parts A
and B of the application at the earliest possible date. This will allow the
Commission to review the application and provide guidance to the applicant that
will increase the chances that the application will ultimately be approved and the
credit received.

(e) Phased development. Part B applications for rehabilitation of the same certified
historic structure may be submitted by the same owner only if they describe clearly
defined phases of work that align with a cost report that separates the eligible costs and
expenses by phase. Separate Part B and C applications shall be submitted for review by
the Commission prior to issuance of a certificate of eligibility for each phase.

U] Amount of credit. The total amount of credit available is twenty-five percent
(25%) of the aggregate eligible costs and expenses incurred in the certified rehabilitation
of the certified historic structure.

8§ 13.3. Evaluation of Significance.

@ Application Part A — Evaluation of Significance. Part A of the application
requires information to allow the Commission to evaluate whether a building is a
certified historic structure and shall be completed for all buildings to be included in the
project. Part A of the application is evaluated against criteria for significance and
integrity issued by the National Park Service.

(b) Application Requirements. Information to be submitted in the Part A includes:
1) Name, mailing address, telephone number, and email address of the
property owner(s) and Applicant if different from the Owner;
2 Name and address of the property;
3) Name of the historic district, if applicable;
4) Current photographs (not smaller than 4”°x6”, printed at 300 ppi if digital)
of the building and its site, showing exterior and interior features and spaces
adequate to document the property’s significance;
(5) Date of construction of the property;
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(6) Brief description of the appearance of the property, including alterations,
characteristic features and estimated date or dates of construction and alterations;
@) Brief statement of significance summarizing why a property is:

(A) eligible for individual listing in the National Register of Historic
Places;
(B)  contributes to a historic district listed in the National Register of
Historic Places or a certified local district; or
(C)  contributes to a potential historic district, accompanied by:
Q) a map showing the boundary of the potential historic
district and the location of the property within the district;
(i) photographs of other properties in the district; and
(iii)  justification for the district’s eligibility for listing in the
National Register of Historic Places;
(8) A map showing the location of the historic property;
9) Signature of the Owner and Applicant if different from the Owner

requesting the determination; and
(10)  Other information required on the application by the Commission.

(© Consultation with Commission. Any person may informally consult with the
Commission to determine whether a property is:
1) listed individually in the National Register of Historic Places;
(2 designated as a Recorded Texas Historic Landmark or State Antiquities
Landmark; or
3) certified by the Commission as contributing to the historic significance of
a historic district listed in the National Register of Historic Places or a certified
local district.

(d)  Automatic qualification as certified historic structure. If a property is individually
listed in the National Register of Historic Places or designated as a Recorded Texas
Historic Landmark or State Antiquities Landmark, then it is a certified historic structure
and should be indicated as such on Part A of the application.

(e) Preliminary determination of significance. An Applicant for a property not listed
in the National Register of Historic Places, neither individually nor as a contributing
element to a historic district; not designated a Recorded Texas Historic Landmark nor
State Antiquities Landmark; and not listed in a certified local district may obtain a
preliminary determination from the Commission as to whether the property is
individually eligible to become a certified historic structure or is eligible as a contributing
structure in a potential historic district by submitting Part A of the application.
Determination will be based on criteria for listing in the National Register of Historic
Places. Applications for a preliminary determination of significance must show how the

60



property meets one of the following criteria for listing in the National Register of Historic
Places and any applicable criteria considerations from the National Park Service.
1) National Register of Historic Places criteria. The quality of significance in
American history, architecture, archeology, engineering, and culture is present in
districts, sites, buildings, structures, and objects that possess integrity of location,
design, setting, materials, workmanship, feeling, and association and one or more
of (A) through (D) below:
(A)  Properties that are associated with events that have made a
significant contribution to the broad patterns of our history; or
(B) that are associated with the lives of persons significant in our past;
or
(C) that embody distinctive characteristics of a type, period, or method
of construction, or that represent the work of a master, or that possess high
artistic values, or that represent a significant and distinguishable entity
whose components may lack individual distinction; or
(D) that have yielded, or may be likely to yield, information important
in prehistory or history.
2 Criteria considerations. Ordinarily cemeteries, birthplaces, or graves of
historical figures, properties owned by religious institutions or used for religious
purposes, structures that have been moved from their original locations,
reconstructed historic buildings, properties primarily commemorative in nature,
and properties that have achieved significance within the past 50 years shall not
be considered eligible for the National Register. However, such properties will
qualify if they are integral parts of districts that do meet the criteria of if they fall
within the following categories:
(A)  Arreligious property deriving primary significance from
architectural or artistic distinction or historical importance; or
(B) A building or structure removed from its original location but
which is significant primarily for architectural value, or which is the
surviving structure most importantly associated with a historic person or
event; or
(C) A birthplace or grave of a historical figure of outstanding
importance if there is no appropriate site or building directly associated
with his productive life.
(D) A cemetery which derives its primary significance from graves of
persons of transcendent importance, from age, from distinctive design
features, or from association with historic events; or
(E)  Arreconstructed building when accurately executed in a suitable
environment and presented in a dignified manner as part of a restoration
master plan, and when no other building or structure with the same
association has survived; or
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(f)

(F) A property primarily commemorative in intent if design, age,

tradition, or symbolic value has invested it with its own exceptional

significance; or

(G) A property achieving significance within the past 50 years if it is of

exceptional importance.
3) Issuance of a preliminary determination of significance does not bind the
Commission to the designation of an individual historic structure or district.
Applicants proceed with rehabilitation projects at their own risk. If a structure is
ultimately not listed in the National Register of Historic Places, designated as a
Recorded Texas Historic Landmark, or certified as a contributing element to a
local district pursuant to 36 C.F.R. § 67.9, the preliminary determination does not
become final, and the owner will not be eligible for the credit. The Commission
shall not issue a certificate of eligibility until or unless the designation is final.

Determination of contributing structures in existing historic districts. If a property

is located in a district listed in the National Register of Historic Places or in a certified
local district, an Applicant or an owner of the property shall request that the Commission
determine whether the property is of historic significance contributing to the district by
submitting Part A of the application. The Commission evaluates properties located within
historic districts listed in the National Register of Historic Places or certified local
districts to determine whether they contribute to the historic significance of the district by
applying the following standards:

(1) A property contributing to the historic significance of a district is one
which by location, design, setting, materials, workmanship, feeling, and
association adds to the district’s sense of time and place and historical
development.

(2) A property does not contribute to the historic significance of a district if it
does not add to the district’s sense of time and place and historical development,
or if its location, design, setting materials, workmanship, feeling, and association
have been so altered or have so deteriorated that the overall integrity of the
building has been irretrievably lost.

3) Generally, buildings that have been built within the past 50 years shall not
be considered to contribute to the significance of a district unless a strong
justification concerning their historical or architectural merit is given or the
historical attributes of the district are considered to be less than 50 years old at the
date of application.

4) Certification of significance will be made on the basis of the appearance
and condition of the property before beginning the rehabilitation work.

(5) If a nonhistoric surface material obscures a building’s fagade, it may be
necessary for the owner to remove a portion of the surface material so that a
determination of significance can be made. After the material has been removed,
if the obscured fagade has retained substantial historic integrity and the property
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otherwise contributes to the significance of the historic district, it will be
considered eligible to be a certified historic structure.

[(¢)) Subsequent Designation. If a property is not automatically qualified as a certified
historic structure, an owner of a property shall request that the Commission determine
whether the property is of historic significance by submitting Part A of the application in
accordance with 8 13.3(e-f). Upon listing in the National Register of Historic Places,
designation as a Recorded Texas Historic Landmark, or certification as a contributing
element to a local district pursuant to 36 C.F.R. § 67.9, a revised Part A should be
submitted as stated in § 13.3(d). A building must be a certified historic structure prior to
the issuance of the certificate by the Commission as required by Section 171.904(b)(1)(A)
of the Texas Tax Code.

(h) Multiple buildings. If a property contains more than one building and the
Commission determines that the buildings have been functionally related historically to
serve an overall purpose (such as a residence and a carriage house), then the functionally
related buildings will be treated as a single certified historic structure, regardless of
whether one of the buildings is separately listed in the National Register of Historic
Places or as a Recorded Texas Historic Landmark or is located within a historic district.
Buildings that are functionally related historically are those that have functioned together
to serve an overall purpose during the property’s period of significance.

Q) Portions of buildings. Portions of buildings, such as single condominium
apartment units, are not independently eligible for certification. Two or more buildings or
structures located on a single tract or parcel of land (or contiguous tracts or parcels),
which are operated as an integrated unit (as evidenced by their operation, management
and financing), may be treated as a single building or structure for the purposes of
certification.

() Relocation of historic buildings. Relocation of a historic building from its original
site may disqualify the building from eligibility or result in removal of designation as a
certified historic structure. Applications involving buildings that have been moved or are
to be moved will be evaluated on a case-by-case basis under the applicable criteria for
designation as provided in this section. For a building listed in the National Register of
Historic Places, the applicant will be responsible for updating the National Register of
Historic Places nomination for the property or district, or the relocated building will not
be considered a certified historic structure for the purpose of this credit. For a building
designated as a Recorded Texas Historic Landmark, the applicant will be responsible for
notifying the Commission and otherwise complying with the requirements of 13 Tex.
Admin. Code 8 21.11 prior to undertaking any relocation.
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§ 13.4. Description of Rehabilitation.

€)) Application Part B — Description of Rehabilitation. Part B of the application
requires information to allow the Commission to determine whether the proposed
rehabilitation work is consistent with the Standards for Rehabilitation and shall be
completed for all projects and phases of projects. Part B may only be submitted with Part
A of the application or after the Part A of the application has been submitted to the
Commission.

(b) Application Requirements. If a property is a certified historic structure or receives
a preliminary determination of significance, an Applicant or Owner of the property shall
request that the Commission determine whether the rehabilitation plan is in conformance
with the Standards for Rehabilitation. Information to be submitted in the Part B includes:
1) Name, mailing address, telephone number, and email address of the
Owner and Applicant if different from the Owner;
2 Name and address of the property;
3) Current photographs (not smaller than 4”’x6”, printed at 300 ppi if digital)
of the building and its site, showing exterior and interior features and spaces
adequate to document the property’s condition immediately prior to
commencement of work;
(4)  Arehabilitation plan including drawings of the site plan and the building
floor plans showing existing conditions and all proposed work with elevation
drawings if applicable to illustrate any new construction, alterations, or additions.
Drawings of the existing building condition and drawings of the proposed project
are required to substantiate the scope of the project. If the project is a phased
development, a description of all phases of work with the associated timeline shall
be provided;
(5) Additional photos as necessary to completely illustrate all areas of the
building that will be affected by the rehabilitation;
(6) A timeframe by which all work included in the project will be completed
with a projected starting date and completion or placed in service date;
@) An estimate of the aggregate eligible costs and expenses;

(8) Signature of the Owner, and Applicant if different from the Owner,
requesting the review; and
9) Other information required on the application by the Commission.

(© Determination of certified rehabilitation. Part B rehabilitation plans are reviewed
by staff of the Commission for consistency with the Standards for Rehabilitation as set
forth below:
Q) A property shall be used for its historic purpose or be placed in a new use
that requires minimal change to the defining characteristics of the building and its
site and environment.
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@) The historic character of a property shall be retained and preserved. The
removal of historic materials or alteration of features and spaces that characterize
a property shall be avoided.

3) Each property shall be recognized as a physical record of its time, place,
and use. Changes that create a false sense of historical development, such as
adding conjectural features or architectural elements from other buildings, shall
not be undertaken.

4) Most properties change over time; those changes that have acquired
historic significance in their own right shall be retained and preserved.

(5) Distinctive features, finishes, and construction techniques or examples of
craftsmanship that characterize a historic property shall be preserved.

(6) Deteriorated historic features shall be repaired rather than replaced. Where
the severity of deterioration requires replacement of a distinctive feature, the new
feature shall match the old in design, color, texture, and other visual qualities and,
where possible, materials. Replacement of missing features shall be substantiated
by documentary, physical, or pictorial evidence.

(7) Chemical or physical treatments, such as sandblasting, that cause damage
to historic materials shall not be used. The surface cleaning of structures, if
appropriate, shall be undertaken using the gentlest means possible.

(8) Significant archeological resources affected by a project shall be protected
and preserved. If such resources must be disturbed, mitigation measures shall be
undertaken.

9) New additions, exterior alterations, or related new construction shall not
destroy historic materials that characterize the property. The new work shall be
differentiated from the old and shall be compatible with the massing, size, scale,
and architectural features to protect the historic integrity of the property and its
environment.

(10)  New additions and adjacent or related new construction shall be
undertaken in such a manner that if removed in the future, the essential form and
integrity of the historic property and its environment would be unimpaired.

8 13.5. Request for Certification of Completed Work.

@ Application Part C — Request for Certification of Completed Work. Part C of the
application requires information to allow the Commission to certify the completed work
follows the Standards for Rehabilitation and the rehabilitation plan as approved by the
Commission in the Part B review. Part C may be submitted when the project is placed in
service.

(b) Application requirements. Information to be submitted in the Part C includes:
Q) Name, mailing address, telephone number, and email address of the
property owner(s);
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@) Tax identification number(s);

3) Name and address of the property;

4) Photographs (not smaller than 4”x6”, printed at 300 ppi if digital) of the
completed work showing similar views of the photographs provided in Parts A
and B;

(5) Evidence of the placed in service date, such as a certificate of occupancy
issued by the local building official or a certificate of substantial completion; and
(6)  Other information required on the application by the Commission.

8§ 13.6. Application Review Process.

@ Application form. The Commission staff will develop the application and may
modify it as needed over time. All required forms, including application parts A, B, C,
and amendment forms, are available from the Commission at no cost.

(b) Delivery. Applications will be accepted beginning on January 1, 2015 and
continuously thereafter. Applications should be delivered to the Commission by mail,
hand delivery, or courier service. Faxed or e-mailed applications will not be accepted.

(© Application Part A — Evaluation of Significance. Part A of the application will be
used by the Commission to confirm historic designation or to determine if the property is
eligible for qualification as a certified historic structure.
1) If a property is individually listed in the National Register of Historic
Places or designated as a Recorded Texas Historic Landmark or State Antiquities
Landmark, the property is qualified as a certified historic structure.
(2 The applicant will be responsible for providing sufficient information to
the Commission with which the Commission staff may make a determination. If
all requested information is not provided to make a determination that a building
is eligible for designation as a certified historic structure, the staff may request
additional information from the applicant. If the additional information requested
is not provided in a timely manner, the application will be considered incomplete
and review of the application will be placed on hold until sufficient information is
received.
3) The Commission staff review of Part A of a complete application, unless
otherwise provided in 8 13.8, and shall notify the applicant in writing of any
determination it makes upon completing the review of Part A of the application.
(4)  Thereis no fee to review Part A of the application.

(d) Application Part B — Description of Rehabilitation. Part B of the application will
be used by the Commission to review proposed projects for compliance with the
Standards for Rehabilitation.
Q) The applicant will be responsible for providing sufficient information,
including photographs taken prior to the project, to the Commission with which
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the Commission staff may make a determination. If all requested information is
not provided to make a determination that a project is eligible as a certified
rehabilitation, staff may request additional information from the applicant, usually
required to be submitted within 30 days. If the additional information requested is
not provided in a timely manner, the application will be considered incomplete
and review of the application will be placed on hold until sufficient information is
received.
2 The Commission staff will review Part B of a complete application, unless
otherwise provided in 8 13.8, and shall notify the applicant in writing of any
determination it makes upon completing the review of Part B of the application.
In reviewing Part B of the application, the Commission shall determine if Part B
is approved or not as follows:

(i) Consistent with the Standards for Rehabilitation as determined by

the Commission. If all aspects of the Part B of the application meet the
standards for rehabilitation, no additional information is required, and no
conditions are imposed on the work, Part B is approved.

(i) Consistent with the Standards for Rehabilitation with specific
conditions of work required. The Commission may determine that the
work described in the plan must be performed in a specific manner or with
specific materials in order to fully comply with the Standards for
Rehabilitation. In such cases, the Part B may be approved with specific
conditions required. For applications found to be consistent with the
Standards for Rehabilitation with specific conditions required, the
applicant shall provide written acceptance to the Commission of all
specific conditions required. Otherwise the application will be determined
to be not consistent with the Standards for Rehabilitation; applications
found to be consistent with the Standards for Rehabilitation with specific
conditions required may proceed with the work but will only be eligible
for the credit if the conditions listed are met as part of the rehabilitation
work. Failure to follow the conditions may result in a determination by the
Commission that the project is not consistent with the Standards for
Rehabilitation; or

(iii) Not consistent with the Standards for Rehabilitation. Applications
found not to be consistent with the Standards for Rehabilitation will be
considered to be ineligible applications; the Commission shall make
recommendations to the applicant that might bring the project into
conformance with the Standards for Rehabilitation, however no warranty
is made that the recommendations will bring the project into compliance
with the Standards for Rehabilitation; the applicant may reapply and it will
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be treated as a new application and will be subject to a new application
fee.
3) An application fee is required to be received by the Commission before
Commission review of Part B of the application. The fee is based on the estimated
amount of eligible costs and expenses listed by the applicant on Part B of the
application.

(i) Applicants must submit the fee with their Part B application or the
application will be placed on hold until the fee is received. The fee is
calculated according to a fee schedule approved by the Commission and
included in the application.

(i) The fee is based on the estimated aggregate eligible costs and
expenses indicated in the Part B application and is not refundable.
Resubmission of a rejected application or under any other circumstances
will require a new fee. Amendments to a pending application or approved
project do not require additional fees.

4) Amendment Sheet. Changes to the project not anticipated in the original
application shall be submitted to the Commission on an amendment sheet and
must be approved by the Commission as consistent with the Standards for
Rehabilitation before they are included in the project. The Commission shall
review the amendment sheet and issue a determination in writing regarding
whether or not the proposed change in the project is consistent with the Standards
for Rehabilitation.

(5) Scope of Review. The review encompasses the building’s site and
environment as well as any buildings that were functionally related historically.
Therefore, any new construction and site improvements occurring on the historic
property are considered part of the project. Individual condominiums or
commercial spaces within a larger historic building are not considered individual
properties apart from the whole. The scope of review for a project is not limited to
the work that qualifies as an eligible expense. Likewise, all work completed by
the current owner twenty-four (24) months before the submission of the
application is considered part of the project, as is the cumulative effect of any
work in previously completed or future phases.

(e) Application Part C - Request for Certification of Completed Work. Part C of the
application will be used by the Commission to review completed projects for compliance
with the work approved under Part B.
Q) The applicant shall file Part C of the application after the building is
placed in service.
2 The applicant will be responsible for providing sufficient information,
including photographs before and after the project, to the Commission by which
the Commission staff may verify compliance with the approved Part B. If all
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requested information is not provided to make a determination that a project is
eligible as a certified rehabilitation, the application is incomplete and review of
the application will be placed on hold until sufficient information is received.

©)

The Commission staff will review Part C of a complete application, unless

otherwise provided in 8 13.8, and shall notify the applicant in writing of any
determination it makes upon completing the review of Part C of the application.

(4)

(1) If the completed project is found to be in compliance with the

approved Part B and any required conditions and consistent with the
Standards for Rehabilitation, and the building is a certified historic
structure at the time of the application, the Commission shall approve the
project. The Commission then shall issue to the applicant a certificate of
eligibility that confirms the property to which the eligible costs and
expenses relate is a certified historic structure and the rehabilitation
qualifies as a certified rehabilitation and specifies the date the certified
historic structure was first placed in service after the rehabilitation.

(i) If the completed project is not consistent with the Standards for

Rehabilitation, with the approved Part B, and/or the specific conditions
required, and the project cannot, in the opinion of the Commission, be
brought into compliance, or if the building is not a certified historic
structure at the time of the application, then the Commission shall deny
Part C of the application and no certificate of eligibility shall be issued.

(iii) If the completed project is not consistent with the Standards for

Rehabilitation, with the approved Part B, and/or the specific conditions
required, and the project can, in the opinion of the Commission, be
brought into compliance, the Commission may issue remedial conditions
that will bring the project into compliance. The applicant shall complete
the remedial work and file an amended Part C. If the remedial work, in the
opinion of the Commission, brings the project into compliance, then the
Commission shall issue a certificate of eligibility.

An application fee is charged before Commission review of the Part C of

the application based on the amount of eligible costs and expenses listed by
applicant on Part C of the application.

0] Applicants must submit the fee with their Part C application or the
application will be placed on hold until the fee is received. The fee is
calculated according to a fee schedule approved by the Commission and
included in the application.

(i) The fee is based on the eligible costs and expenses as indicated in
the audited cost report and is not refundable. Resubmission of a rejected
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application or under any other circumstances will require a new fee.
Amendments do not require additional fees.

§ 13.7. Inspection.

@ Inspection. The Commission may conduct an inspection of a project for which an
application has been submitted to review current conditions, work completed in
association with the current application, or previously executed phases of work.

(b) Notice. The Commission must give reasonable notice of not less than 48 hours to
the applicant of its intent to inspect the property.

(© Eligibility for the credit. Completed phases of work that do not meet the
Standards for Rehabilitation are not eligible for the credit, and future phases of work
performed by the same owner on the same building shall not be eligible for a credit under
this program.

8§ 13.8. Relationship with the Federal Rehabilitation Tax Credit Program.

@ Projects seeking federal and state credits. Projects seeking certification for both

the federal rehabilitation tax credit and the Texas Historic Preservation Tax Credit must

meet eligibility requirements for each program separately.
1) Applicants for both programs shall submit the first page of the Part A, B,
and C application forms, accompanied by the Part 1, 2, and 3 application forms
for the federal rehabilitation tax credit program, respectively.
(2 A project also submitted for the federal rehabilitation tax credit will be
reviewed and approved or rejected by the National Park Service before the
Commission issues its determinations under this chapter. The Commission will
consider National Park Service decisions in rendering its determinations. A
project that receives certification for the purposes of the federal rehabilitation tax
credit will receive a certification of eligibility pursuant to the Texas Historic
Preservation Tax Credit, provided that the building is a certified historic structure
at the time the credit is taken.
3) The review fees required per 8 13.6, Application Review Process, must be
paid before the Commission will issue any determinations or certifications
pursuant to the Texas Historic Preservation Tax Credit, even if the project has
previously received certification by the National Park Service for the federal
rehabilitation tax credit.

(b) Projects seeking state credit exclusively. If the applicant is eligible to claim a state
credit exclusively, then the application forms for the Texas Historic Preservation Tax
Credit provided by Commission shall be used. Determinations by the Commission that a
project includes a certified historic structure and/or a certified rehabilitation apply only to
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the Texas Historic Preservation Tax Credit Program and are not binding on any other
local or federal tax credit program.
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Appendix D THC Request for Opinion RQ-1149-GA

RECEIVED

ZEP 02 2013 TEXAS HISTORICAL COMMISSION
OPINION COMMITTEE real places telling real stories

FiLE #ll=4 7R L 12
0047351

The Honomble Greg Abbott

e RQ-1I19-GA

PO Box 12548
Austn, Texss THT11

Aupust 30, 2013

Dhear General Abbott:

O behalf of the Texas Historical Commission, [ aek for your effical opivion concenng the
immpletmentation and interpretation of Hewse Bill 500 passed by the B3 Legislotuee, Regalar Sessaon.
A seetion of the bill charges the Commission with the evaluation of propertics that may qualify for 2
credit against the stabe franchise x, and my questions concern that i,

Section 14 of H.B, 500, which establishes 2 tax credit for the cesiified sehabilitation of certified
historic stnactures, includes two dates for implementabon. Section 14 (b) indicates that thas section
of the bill tnlkes offect on January 1, 2015, Another part of this section of the ball enacts Texas Tax
o § 171.908(1), which provides that rehohibirated certified historic stoectures placed in setvics on
or after S-E])-tlembur 1, 2013 are cligible for the tax etodit, The Comrmission is authomzed o fsoe
certificates of eligibility wpon determining the building snd rehabilitation meet the requiterments of
the stutute, Tex, Tax Code § 171.904(h).

Acenedingly, 1 ssk the following questions coneeming the wx credit progream:

1, Dhaes the Texns Histodeal Comunission have the authotily to hegin reviewing I[-lpl-i-clliuﬂg
fioe the tax credit priot vo January 1, 2015, the effective date of this section of the bill¥

2, May the Commission issae cortificates of elighbiliy prios to January 1, 2005

3, Is denisl of a certificate of eligibiliny subject to “FF'“L aindd if 8, B this appeal contested
case under Tex, Gew't Code ch, 20007

4, May property ownets whese qualifying historic structures are placed in sernce hetween
September 1, 2013 and Japuary £, 2005, claim the credit?

5 Would costs and expenses incusred by an ownet et Lo either Septernber 1, 2M3 ot
January 1, 2015 be eligible for the credit?

fi Towhat tax yeat may credits for pertiods prior o fameary 1, 2015 be applicd, if any?

Section 171908 of the Tax Code as adopted by the bill allows for unlzmited sabe or assignment of all
wr part of the credit, Part (d) of that section provides that “the entity that cliims the credis must be
subject to the te imposed by this chapree® Mo other section of the bill specifies thar the cwner of
the propesty mast be an entity that is subjecs o the franchize tax, Accordingly, Task the following
addiboial questien:

7, s it necessary that the owner of the property be subject te the Fanchise tee, or may o
homeswries, nonpeofit corporation, or other non-taxable entity make vee of the credit
throuph its sabe of assignment to a taxable entity? *

RSCK PERRY, GOVERNDA « MATTHEW F. KREISLE. 1Il. CHAIRMAN « MARK WOLFE, EXECUTIWE MAECTOR
PO, BOX 12276 « ALSTIN, TEXAS & TETV1-2270G o P 5124635100 «F 5124754372 wewe Thc stale be.us
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Thank you for considering this request. With the new fscal pear upon us, property owiits,
develnpers, tnx credit roatketers and state egislators are calling our offices daily for guidanee. Yoar
assistance = very much appeeciated.

Mlark Wolfe
Exocutive Direcios

CC: Matt Kresle, Chairman, Texas Historical Compnission
Joe Thrash, Assistant Atvorney General, Administrative Law Livision
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Appendix E Memorandum from the Texas Consortium for
Quality Redevelopment

MEMOFANDUM
TO: Attorney General, State of Texas
FROM; The Texas Consortium for Quality Redevelopment
DATE: September 24, 2013

EE: Ri-1149-GA; Inguiry from Texas Historical Commizsion regarding HE.
504, Section 14 — State of Texas Historic Tax Credits.

Introduction:

Cn Aumast 30, 2003, Mark Welfe, the Execufive Director of the Texas Historical Commntission,
wrote 1o you sesking your official opinion conceming the implementation and mterprembion of
House Bill 300, “An Act relating to the computation of the franchize tax, inchuding certain
exchisions from the tax” (the “Act™, passed by the 23 Legicletmre, Begular Session ' Mz
Wolfe requested your opinion oo Seven questons pertaining to Secion 14 of the Acy, which
eated a “Tax Credit for Cerified Fehabilitarion of Certified Histonic Smuctures™ (the “Tax
Credit™). Cm September 4, 2013, you wrote to Mr. Wolfe mforming him that you will consider
the ismes presenfed by him snd issue an opimion  Your letier to Mr. Wolfe invited imberested
pearties to submit briefs by September 24, 2013,

In response to that imvitation, The Texas Consortium for Chuality Fedevelopment is pleaased to
submit the following trief on behalf of a collection of interested pamies who consdmite many
facets of the historic rehsbiliteton commmmiry, incloding ot not limited to, boilding owners,
real estate developers, iovestors, tax afiomeys, acopuntants, and preservafion consultants who
have come together fo provide suggested puidsnce in connection with the Act. This srowp brings
a great deal of experience reganding the adminisration snd wlizadon of historic rehabilitation
tax credits at the federal level snd in many states with state historc rehabilitafion tax credits.
The following suzgestons sre based on this group’s experience and we apprecizte your
conzideradon of our perspectve a5 practrioners.

Section 14 of the Act (“Section 147) is fo be codified in the Texas Tax Code under Chapter 171
a5 Subchapter 5, Sections 171.801 through 171909, and implements the Tax Credit. The Texas
Historical Coommission (the “Comnussion”™) and the Texss Compirollsr of Public Accounts (the
“Compiroller™) are empowsred umder the Act to adopt mles necessary to mplement the

| ! Tax ELB. 500, 83" Lag RS (2013).

74



program ® Mr. Wolfe's request concems the authority to initiate various processes needed to
establizh the Tax Credit program as well 2s clanfication of the tmeline snd elizibility presented
by the Act. You have made available to interested parties the opporimity fo provide bref on
the issues raised Accordingly, we offer this Memorandon conceming the Commission’s
IuiTiEs.

Timeline Under the Act:

September 1, 2013 (the “Initial Elizibility Date™) — An endty is alighls to apply for & Tax
Credit for eligible costs and expenses in excess of 35,000 inowmed in the certfied rebabilitaton
of a certified historic simochure if the rehabilitated certified historic souchme is placed in service
on or after the Initial Eligibility Date.’

Janmary 1, 2014 — Act takes effiect, except as otherwise provided in the Act” Act applies only
to 3 report o ginslly due on or after the effective date of the Act”

January 1, 2015 (the “Credit Availsbility Date™) — Section 14 takes effact.”
Confrollimg Law:

The stanmory provisions relagng to the Commissioner’s general authoriny o prommlzate
regulations implementing legizlation in advance of the “efective date™ of such legislation is
clearly saf out in the applicable prowisions of the Adminisiragve Procedws Act provizions
comtzined within the Tewas Govermment Code, as follows:

In preparation for the implementation of legislaton that has become law bt
has mot fakem effect a state agency may adopt a rule or take other
administrative action that the agency determineg: is neCessaly or appropriate
and that the azency would have been authorized to take had the legizlation
been in effect at the time of the action.’

Cmestions Baived by the Commission:

L Dipes the Texra: Historical Commizsion have the awthority to begin reviewing
applications for the tax credit prior to Janoary 1, 2015, the effective date of this section of
the bill* Yes, the Teras Historical Commission and the Compiroller have the aothority fo

¥ Taxe Cone § 171,008,

*id g 171903

' Tax. B, 500, £3" Log, B.S. § 20 (2003).
“id 518

T Cone § 171.908(h).

* GO T ConE § 2000 006%).
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begin reviewing applicaton: for the Tax Credit prior to Janmary 1, 2015, the effective date
of Section 14 of the Act.

The Commission® and the Comptroller” are state agencies As expressly st out shove, in
preparzton for the mplementstion of legislation that has become law™ buf has not faken
effact’', a state agency is given the suthority to adopt 2 mile or take other administrstive action
that the apency determines is necessary of appropriate and that the apsncy would have besn
authorizad to take had the legizlation been in effect at the tme of the action " Cmce the nle is
adopted bt before it has taken effect a state agency mey teke administrative action that the
agency determines is necessary of appropriate and that the agency would have been anthorized to
taks had the mle besn i effect at the tme of the action.'*

The Comnussion’s activities involved m issninge a Certificate of Eligibility and the Cormpiraller's
activities preceding, but mot mchading, issusnce of a Tax Credit Certificate are entirely
administrative, and, therefore, pursusnt to clear language of the cited auothomity, may be
imdertiken in advance of the JTamary 1, 2015 effectve date of the lemislation which iz being
implemented  The Conunission’s review of applications for Certificates of Eligibility and
zsmance of that Certificate of Eligibility are entrely administrative fimctions. Likewize, the
Conpiroller’s review of costs and expenses is also an enfirely administrative fimchion  Thess
actions are enfirely administratve and hsve no legal consequences prior fo the Credit
Axailability Date of Japuary 1, 2015, as defined above. However, these actions ars reqguired to
b taken in arder to omplement and give effect to the statbory provisions creating eliggbality for
the credit from and after September 1, 2013, and prior fo the date that the credit may be claimed
and ntilized  Such intent is implicit in the legislative provisions which create & separate Initial
Eligibility Drate (September 1, 2013), and a subsequent Credit Avasilability Dhafe (Jamoary 1,
2015 Since the Compiroller’s issuance of a Tax Credit Certificate 1= an operational fumction
rather than an admimismetve fimction that actvity, the actual izmsmce of Tax Credit
Certificates, would be the only action comtemplated by the legislation, which could not eocom
il on or after Tameary 1, 2015,

It 1= eszential to the lemislative structore and chromology that the Commussiom be zble fo
imdertake the preliminary approval of rehabilitation projects in the period between the Initial
Elizibility Date of Seprember 1, 2015 and the Credit Availsbility Drate of Tameary 1, 20135, as
dezcribed i the attached proposed miles. These entirely sdmimistrative preliminsary activites
inchade issuance of the Preliminary Deterrnination of Eligibility, State Part 1, State Pare 2, and
Part 3 approvals, as set forth in the attached proposed muiles. The Act promotes and encourages

PG ConE § 442 000,

* Gowe"T Cobe § 403.013{a)1)
" i 5 2001.006(x2HAL

T ax Cone § 171.508(0).

= oyt ConE § 2001 0060).
“ jd 5 2001.006(z).
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ACTViry resulang in rehsbilitation projects being placed in service on or after September 1, 2013,
which is well in advance of JTaomary 1, 2015 In onder for projects to benafit from the incenfive,
it iz importsnt that the Conemizsion ke administrative steps to fadlitste the finsncing of
rehabilitatdon acdvity thar will ultmaraly result in projecs being issued 3 Tax Credit Certificats
by the Compoller on or after Tapusry 1, 2015, Projects relying on the incentive to facilitate
their construction finsncing, must, af 2 bare minirmen, have the beneft of the Conunission
providing administratve preliminary approvals (Preliminary Determination of Eligibility, State
Part 1, Sme Part 2, and Smte Part 3 3 conternplated in the smached proposed mles) in the period
bemween September 1, 2013 snd Jammary 1, 2015, Withoui sn adouinisirative preliminary
Certificate of Elimbility fom the Conmmission dunng that period projects relying on the
legislative intent will not be able to access commimients for constacton finsmcing.  Since an
adminisirative Certificate of Eligibility wonld not create a Tax Credit the issusnce of a
Certficate of Eligibility iz entirely administrative, but essental to the scoomplishment of the
legisladve imtent.

Since the Tax Credit can ooly be daimed if a Certficate of Eligibility from the Conmmission is
sitached to the znmmsl franchize report’, the Comrmission would substansially delay the
anficipated implementstion of the Tax Credit program if it fails fo undertske the requisite
preliminary sdminisirative fimctions until on or afier the Credit Availsbility Date of Jannary 1,
3015, Because the process of adminictratively confinming 3 qualified rehabilitation project does
oot by ttself provide a Tax Credit, the Conunission’s process of admintstratively reviewing
applicaions for compliance with the reguirements for a Certificate of Elimhbility merely
facilitates the program so that the acmal claiming of the Tax Credit on and afer the Credit
Axzilability Date (the uldmate “effactive date™ of the legislation) can be accomplished more
rapidly. We also note that the Conunission aleady perfomms simlar adounictrative reviews
comnection with qualifying applicants for Federal Historic Tax Credits, so thers should be
relagvely little that nesds to be done other than to adopt regulations and forms for the state Tax
Cradir.

In the period between Septernber 1, 2013 and Tamnary 1, 2015, The Texas Histonical Conmission
and the Compireller do have the administrative anthority to mmdertske all steps in the process
leading up to, ut not includine, the Comparoller’s issuance of @ Tax Credit Carmificate.

A May the Commission issue Certificates of Eligibility prior to Januwary 1, 20157 Yes,
the Commizsion may issue Certificates of Eligibility as well as State Part 1, State Part 2,
amd State Part 2 approvals prier to Janwary 1, 2005,

Acg set out above, the Commission’s review and issnsncs of a Cerfificate of Eligibility is an
entirely administradve actvity allowed for under the Adminicmatve Procedure Act” The
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Conmpmeller's issusnce of 3 Tax Credit Cemificate creatss 3 Tax Credit, and as such that actviny
1= the only one in the process that canmot be undertaken prior fo Jamary 1, 2015, Beview of the
historical significance of souchmes and the techmiques wsed in their rehabilitation is not an
acviry whose meanine is imited to processing the Tax Credif. The Comnyission already has an
imferest im meking certain that soucnmes of historc sigmificance are preserved and that
rehsbilitation does ot inadvertendly desooy the historic significance of the buildings. The
Conmuission siready performs the nearly identical admvinistrative reviews of projects qualifying
for Federal Historic Tax Credits.  Accordinsly, the Commyission should be legally able to
periomm the sdmimstratgve review functons for the mimal applicants o the smie Tax Credit
program and then issue all motial Certificates of Eligibility between September 1, 2013 and
Tammary 1, 2015, Since it is an entirely sdmimistratve fonctien, the Commission may issue
Certificates of Eligibility prior to Jamnary 1, 2015,

In amy evens, it is essential o the accomplishment of the legislative intent that the Commizzion
ba able o undertske the preliminary approwal of rehabilitatdon projects 2z described in the
artached proposed miles and izsne the Preliminary Detenmination of Eligibility, State Part, State
Part 2, and State Part 3 in the period betwesn the Inifial Eligibility Date of Septerber 1, 2013
and the Credit Awvailability Date of Tamaary 1, 2015,

3. Is demial of a Certificate of Eligibality subject to appeal, and if so, is this appeal a
contested case under Texr. Gov't Code ch 20017 Yes, denial of a Certificate of Eligibility
would be subject fo appeal amd ves, becamse the Commiszion iz a state agency with
statewide jurisdiction that malke: rales or determines contested cases, Chapter 2001 of the
Government Code applies."”

The mules mmficipated for the Tax Credit program wonld estsblish statements of general
applicabilify that implements, inferprets, or presaibes law or policy, 25 ssf owf m the Act, and
therefore comply with the definition of “mles” as set ot in Chapter 2001." Accordingly, a
dispuie over whether or mot a project is qualified for the issusnmce of & Ceraficate of Elimibilicy,
and therefiore a Tax Credit, would appear to be a “contested case” or “a procesding ... In which
the lagal mzhts, duties, or privileze: of 2 pamy are to be determined by 8 state agency afisr an
oppornmity for adjudicative hearin=™*  Such 8 comtested case would be subject to the
adjudicative process sef out in Chapier 2001,

4. May property owners whose gqualifvimg hivteric strociures are placed in service
between September 1, 2003 amd Jamoary 1, 20015 claim the credit™ Yes, property owners
whose qualifying historic sirociures are placed in service between September 1, 2013 and

¥ id 200100307
" hd g 2001.003(8)
W pd g 2001.003(1%
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Jammary 1, 2015 may claim the credit, bot only on or after the Credit Availability Date of
Jammary 1, 2015,

The Act specifically provides:
QUALFICATION.,  An enfity & eligihle for a oedr for eimble cost and
Expeses imaorred in the certfied rehabilization of a cerigfied hisforic sruchore as
Provided by this subchaper it

1) the refalulitated corijfiad historic sruchire & placed m sanice on
ar gfter Seprembar 1, 2013; "

Two of the basic rules of stamtory constructon are (1) thar if the laneuage of 3 stanee is plain
and unarobiguons it omest be gven effect, and (i) that every word or clsuse nmst be given
effect.™ The Legislanme gave importance to September 1, 2013 as the Inids] Eligibility Date. If
the Legslamre had not infended for projects placed in service between September 1, 2013 and
Tamaary 1, 2015 to be elighle to claim the Tax Credit, then the Lagislatore would oot have
provided September 1, 2013 as the Indgal Eligibility Date.  Furthermore, the Legislatre had the
oppormnity to inchide a specific provision msakine a special mile for propertes that were placed
in service between the Inmitial Eligibility Diate of September 1, 2013 and the Credit Avatlsbility
Diate of Jamaary 1, 2013, bowever, they did not do so. Accordingly, the plain meaning of the Act
chould be followed and interpreted to permit property owners to claim the Tax Credit on or affer
the Credit Awvailsbility date of Jammary 1, 2015, if their qualifying historic stucnmes with
certified rehsbilitations are placed in semice at amy ome on of afier the Infial Eligibility Diate of
September 1, 2013,

5 Would costs and expenses incurred by an owner prior to either September 1, 2013
or Jammary 1, 2015 be eligible for the credit™ Yes, costs and expenses incwrred by a

property owner prior to both September 1, 2013 and Jamuary 1, 2015 are eligible for a
credit.

A property owner whose rehabilitated certified historic stucnme is placed in service on or after
the Initial Eligihility Date of September 1, 2013 qualifies for the Tax Credit so long as the
requited criteria are met®' One criterion is that the total amount of the elizible costs and
expenses inourmed mmst excead 35,000, Another critesion is that a qualified rehabilitation nuest
meei the United States Secretary of the Imerior’s Standsrds for Fehsbilitaton as defined in 36
CFE Section 677 in order to qualify for the Tax Credit™ It is clear that a cermin amomt of

B Tax Gt § 171803,

® Clark & Cozmolly, The Writing Cantur, Georpetown University Law Contor, A Guids to Emading, Intarpreting and
Applying Stamuies 2 (20040)

T a3 Cone § 171.903(1).

= Tax Cobe £ 171.903(3).

B pd 5 171.0040aNT
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fime is needed o accomplizh such rehabilitetion. Section 14 does not limit the amount of fime
between commencement and completon of a qualified rehabilitation. Sectiom 14 does not
specify a date by which a qualified rehabilitation must be commenced in advance of the Inital
Elizibility Diate of Septernber 1, 2013 in order to place in service on or afier thar dare A project
that is placed in service prior to the Initial Elizthility Diate of Septemnber 1, 2013 would not be
glipible. However, o long as a qualified project (1) has not been placed in sarvice prior to the
Initial Elizibility Diate of September 1, 2013, snd (ii) incurs ar least §35,000 in costz and
expenditores, amy gqualified costs and expenses consistent with the Secretary of the Inferior’s
Standards for Behabilitation inowred prior to the project’s placed in service date are aligible.

. To what tax vear mayv credits for the pericd prior to Janoary 1, 2015 be applied, if
amy?

Pursuant to Section 19 of the Act, the Act applies only to an amoal framchise tax report that is
originally due on or sfter the efective date of the Act™ which = Jemmsry 1, 2014~
Arcordingly, the applicability of the Act, which is not conradicted by the terms of Section 14,
imdicates that the Tax Credit may be applied to the franchise tax obligatdon ongnally evidenced
by a filing in calendsr year 2014, Under the terms of Secion 14, howevar, which is not effective
umntil the Credit Availsbility Diate of JTapuaty 1, 2015, the report claiming the Tax Credit may
only be filed afier Section 14 is effecave, fe, the Credit Availsbility Date of Janmary 1, 2015
The Tax Code permits an application for 4 refimd or a credit at any tirme before the expiration of
the period dwring which the Comptroller may assess a deficiency for the tax.™ Absent a
fraudulent report, faihure to fla a report or 3 gross emor in the report,” that period is four vears
from the date that the tax was due. Accordingly, if a report due im 2014 is not filed wmdil 2015,
or if an amendment report is Sled in 2015, then the Tax Credit should be applicable agaimst the
2014 franchise fax oblization because that i3 an oblizanon pursusnt fo 3 report ongmally due on
or after the January 1, 2014 effective date of the Act, a5 sef forth in Section 20 of the Act. Asan
example, if a bulding is placed I service m 20014, that bolding could receive a Tax Credit
Certificate i 2015 that could be used to offset 2014 tax liability. The sigmificance of the term
“placed in service,” which = used four fimes throughont the Act, is that the Tax Credit is
“eamed” in the year the property is placed I service; cam be “used”™ to offset fax Habilify
imcured during the year in which the building iz placed in service; and can be “claimed” on any
Tepart thar is filed after the Tameary 1, 2015 Credit Availability Date, subject to the carmyforward
PrOVISIONS.

T Iz it meceszary that the owner of the property be subject to the framchize tax, or may
a homeowner, nonprofit corporation, or other non-taxable entity make wse of the credit

*Tex HB. 500, 83 Leg,, 5. 5 19 (2013).
# 1 g 20, B

¥ Tax CotE § 111,107,

# 14§ 111.2050a)

® jd g 111.201.
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through its sale or assignment to a tazable entity™ Mo, it is not mecessary that the ovmer of
the property be subject fo the franchize tax  Yes, a nonprofit corporation or other non-
tazable enfity may make nse of the credit throogh its sale or assismment of 3 Tax Credit
Certificate to a tazable entity.

The owner of the property may be any kind of enfity, inchading & taxsble entify, 3 nonprofit
enfity, or 3 nop-taxable entity, such as & parmemship or @ limvited liability compeny. Thersfore,
any kind of entity, regardless of its tax statos and regardless of whether it has fanchizse tax
lisbility, can apply for 4 Cemificate of Eligihility and a Tax Credit Certificate. An enfify must
apply to the Compooller for a Tax Credit on or with the franchice tax report for the period for
which the credit is claimed bt there is no requirement that the entity applying fior the Tax Credit
be a taxable entdty or have franchize tax Lisbility (zn entty without Senchise tm abiity wonld
file 3 franchice tax report indicating zero Sanchise tax lisbility and also submit to the
Compireller the Certificate of Eligibility, an andited costs and expenses report, the date the
property was placed in semvice, and an atteststion of the eligible costs and expenses).™ Saction
14 of the Act (i) makes all ppes of property owners aligible without regard to the type of
enfity™, (if) never restricts eligibility to a “taxable entity”, and (i) allows & property owner to
allpcate, mansfer, assign, or sell the Tax Credits to sy kind of enfity mmifiple omes, so long as
the requited reporting to the Compiroller is mdermken ' Secton 14 of the Act also expressly
penmts disproporgonste allocaton of the Tax Credit to engties regardless of tax stahis, so long
ac the entity that ultimately wwilizes the Tax Cradit iz subject to franchise tax ™ That penmizsion
allows Tax Credits to be allocatad to 3 member or parmer, regardless of whether it 1= 3 taxable
enfity or & noa-taxable entity, of a limited lsbility company, parmership, or other pass-throuzh
entify, in 3 manner disproporionste to such member’s or parmer’s percentare ownership and 'or
capital sccomnt in swch limdted Lability compeny, parmership or other pass-through eatity, so
long as the required reporting to the Compmmoller is undertsken © Section 14 of the Act also
allows amy subsaquent allocates, Tameferss assimmee or owner fo allocate, wansfer, assigm or
sall the Tax Credits to sny kind of entty multiple tmes, o long 25 the required repomng to the
Compireller is mdertaken. The only restriction is that the entity that ultimstely ublizes the Tax
Credit nmst be subject to the franchise @y ™

A franchizs fax is imposed on each taxsbls entry thar does business in Texas or that is chartered
or orgsmized i Texas ™ Chapter 171 specifically defines a “taxable ensity” as being a
parmership, limited lisbility parmership, corporation, banking corporafion savings and losm
accocigtion, linmited lisbility company, business ust, professiomsl associstion  business

B g 171807,

" i § 171900

" pd g 171.908(2).
% pd 5 171.908(d)
“ fd § 171.908(d).
" pd g 171.908(d)
5 § 1701.0010=)
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assoCiAtion, joint vennare, joint stock company, bolding company, or other legal enrity, nchading
3 combined group.” Chapter 171 specifically excludes a sole proprietorship snd a genersl
partmership, from the “taxable entity” definition. ™ Throushout Chapter 171, the term “entity” is
genarally wsed to refer fo oo ofZanizston that is nof taxable  Secton 14 was drafied as
Subchapter 5 of Chapter 171 of the Tax Code, and iz thersfore subject to the peneral definitions
of what constimies a “taxable eafity.” The langmage of Secton 14 does not confain 3 singls
refarence to “taxable enfity.” Section 14 clearly intends to use the broader tenm stating that an
“ennfy” iz elizible to apply for the Tax Ch'edit,'ﬁmiﬂ:mﬂn:tuﬁtf:mmhmtanmmship
inferest in the certified histonic stochme in the year during which the smochre 1= placed n
service once the rehsbilitation is complsts ™ The feilure to confine the availsbility of the Tax
Credit to “taxsble enfites™ evidences a legislatve infention that other persoms who do mot
themselves have franchise fax liability (such as individusls, oonprofit entites, non-mxzable
parmerships, and limited lisbility compamies) are qualified for the Tax Credit if the ownership
TRUITEmEnf 15 et

This inferpretation dovetnils with the fnll oansferability of the Tax Credit provided in Section
171 908 becanse it permits 4 non-taxable entity to obtain the Cermificate of Eligibility from the
Commiizsion and then assign its mighis to the Tax Credit fo snother entity who can then claim the
Tax Credit. The only requitement is that the enfity that ulomately unlizes the Tax Credit apainct
their tax lishility must be subject to the franchise tax™' This facilitates the use of the Tax Credit,
making it & more flexdbls method of assisong in the finsncing of histoncal preservation
developments, regardless of whether they are owned by a taesble or an exemmpt entity.

In Section 171 %M (Cemficarion of Eligibility), subsecdonms (a) and (b) relate to the
Commizsion’s responsibilities, and sobsections (o) throush (&) relate to the Compimoller’s
responsibilitiss. While it is clear that the Conwnizsion must issue its Cemificate of Elimibility o
the entify thai gualifed as being sn oawmer and as having spenf i excess of 35,000 on a
rehabilitated certified historic stmachore placed n service on or afier the Initial Eligibility Diate of
September 1, 2013, there is nothing to indicate that the recipient of that Certificate of
Eligihility cannot then sall assipn tramsfar, or allecate the Ceraficate of Eligibility to a taxahls
entity. That taxsble entity could then forward the Certificate of Eligibility and other requisite
dooumentation (sudited cost Tepont, atestation as to total eligible costs and expences, efc) to the
Compiroller alone with the anmusl franchize report on which the Tax Credit is to be claimed and
evidence of sale or assiznment™. Section 14 is clear that such an assipnment of the Tax Credit
can be without regard fo the eamership interest of the assignes in the project, provided that the

= §d g 171.0002(z).
7 i 171.0002(b)
* 1d 5171902,
=14 § 171.903(7
= jd § 171.908{d)
i 5 171.904b
“ 5§ 171.90c).
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enfity that claime the Tax Credit is subject to the fanchize tsax® Both the sssignor and the
assiznes would need to jointly submit wiitten notice of the sale or assiznment™, slong with the
anmual franchise tax report for which the Tax Credit is claimed”. The Act does not seek to limit
the Gming oo the assizmment of the Tax Credit, other than to provide that assizmroent canmot
extend the camyforwasd peried or ncreass the amount of the Tax Cradit that cam be claimed ®
Theare is no express limitaton on the sbility of the holder of a Certificate of Eligibility isswed by
the Comumission to assign its rights under the Certificate of Eligibility and let the assiznes be the
taxable enfity who Srst applies for the Tax Credit in an aoomes] freamchize fax report submitted on
or after Tammary 1, 2105,

Conclosion:

Ax The Texas Consortum for Cslity Fedevelopment, 3 group of pracidonsrs experienced in
state historic rehabilitation tax credits, we appreciate the opporomify you have ziven uws o
submit thiz brief The new state historic rehabilitagon tax credit will precipitate Imponant
economic development commmmity development, and historic pressmvation throushom Texas,
from small main soeets to the bosiest dowmtowns. We look forward o lending our experience
and perspective foward ensuring 3 well-fmctioning imcentive that delivers mpacfnl remlt: for
the state.

Depending on the infonmaton inberested parges submit regarding the seven gquestions raised by
. Wiolfe, we azk to reserve the ability to snbmit additonal briefing and'or materials should that
T wrarranied.

Subrmitied by The Texas Consorium for Chality Fedevalopment
c'o Stonehenze Capital Compamy

3625 N Hall Street

Diallas, Texas 75219

(214) 500-5850

¥ 14 g 171.008(d)
* jd § 171.908(b)
“ 14 g 171.907(2).
14 § 171.008(c).
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