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UNITED ST ATES OF AMERICA 

l. The Committee against Torture considered the second repOli of the United States of 
America (CAT/C/48/Add.3/Rev.l) at its 702nd and 705th meetings (CAT/C/SR.702 and 705), 
held on 5 and 8 May 2006, and adopted, at its 720th and 721st meetings, on 17 and 18 May 2006 
(CAT/C/SR.720 and 721), the following conclusions and recommendations. 

A. Introduction 

2. rhe second periodic repor! of the United States of America was due 
on 19 November 2001, as requested by the Committee al its twenty-fourth session in 
May 2000 (A/55/44, para. 180 (f)) and was received on 6 May 2005. The Committee notes 
that the report ineludes a point-by-point reply to the Committee's previous recommendations. 

3. rhe Committee commends the State pmiy for ils exhaustive written responses to the 
Committee' s list of issues, as well as the detailed responses provided both in writing and orally 
to the questions posed by the members during the examination of the reporto The Committee 
expresses its appreciation for the large and high-Ievel delegation, comp1'ising representatives 
fi'om relevant departments of the State party, which facilitated a constructive oral exchange 
during the consideration of the repOli. 

4. The Committee notes that the State par!y has a federal structure, but recalls that the 
United States of America is a single State under internationallaw and has the obligation lo 
implement the Convenlion against Torture and Other Cmel, Inhuman 01' Degrading Treatment 01' 
Punishment ("the Convention") in full at the domestic leve!. 
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5. Recalling its statement adopted on 22 November 200 l condenming utterIy the terrorist 
attacks of 11 September 2001, the terrible threat to intemational peace and security posed by acts 
of intemational terrorism and the need to combat by all means, in accordance with the Charter of 
the United N ations, the tln'eats caused by terrorist acts, the Committee recognizes that these 
attacks caused profound suffering to many residents of the State party. The Committee 
acknowledges that the State pmiy is engaged in protecting its security and the security and 
freedom of its,<Jitizens in a complex legal and political context. 

B. Positive aspects 

6. The Committee welcomes the State party's statement that all United States officials, from 
all government agencies, including its contractors, are prohibited from engaging in torture at all 
times and in all places, and that all United States officials fi'om all government agencies, 
including its contractors, wherever they may be, are prohibited from engaging in cruel, inhuman 
or degrading treatment or punishment, in accordance with the obligations under the Convention. 

7. The Committee notes with satisfaction the State party's statement that the United States 
do es not transfer persons to countries where it believes it is "more likely than not" that they will 
be tOliured, and that this also applies, as a matter of policy, to the transfer of any individual, in 
the State party' s custody, or control, regardless of where they are detained. 

8. The Committee welcomes the State party's c1arification that the statement ofthe 
United States President on signing the Detainee Treatment Act on 30 December 2005 is not to be 
interpreted as a derogation by the President from the absolute prohibition of torture. 

9. The Committee also notes with satisfaction the enactment of: 

(a) The Prison Rape Elimination Act of2003, which addresses sexual assault of 
persons in the custody of correctional agencies, with the purpose, inter alia, of establishing a 
"zero-tolerance standard" fol' rape in detention facilities in the State party; and 

(b) That part of the Detainee Treatment Act of 2005 which prohibits cruel, inhuman, 
or degrading treatment and punishment of any person, regardless of nationality 01' physical 
location, in the custody 01' under the physical control of the State party. 

10. The Committee welcomes the adoption ofNational Detention Standards in 2000, which 
set minimum standards fór detention facilities holding Department ofHomeland Security 
detainees, including asylum-seekers. 

11. The Committee also notes with satisfaction the sustained and substantial contributions of 
the State party to the United Nations Voluntary Fund fol' the Victims ofTorture. 

12. The Cornmittee notes the State party' s intention to adopt a new Army Fie1d Manual for 
intelligence interrogation, applicable to all its personnel, which, accOl'ding to the State party, will 
ensure that interrogation techniques fully comply with the Convention. 
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C. Subjects of concern and recommendations 

13. Notwithstanding the statement by the State party that "every act oftorture within the 
meaning of the Convention is illegal under existing federal andlor state law", the Committee 
reitera tes the concern expressed in its previous conclusions and recommendations with regard to 
the absence of a federal crime of torture, consistent with miicle l of the Convention, given that 
sections 2340 and 2340 A of the United States Code limit federal criminal jurisdiction over aets 
oftorture to extraterritorial cases. The Corrunittee also regrets that, despite the oeeurrence of 
cases of extratenitorial torture of detainees, no proseeutions have been initiated under the 
extraterritorial criminal tOliure statute (mis. 1,2,4 and 5). 

The Committee reitera tes its previous recommendation that the State party should 
enact a federal crime of torture consistent with article 1 of the Convention, which 
should include appropriate penalties, in order to fulfil its obligations under the 
Convention to prevent and eliminate acts of torture causing severe pain or suffering, 
whether physical or mental, in all its forms. 

The State party should ensure that acts of psychological torture, prohibited by the 
Convention, are not limited to "prolonged mental harm" as set out iu the State 
party's understandings lodged at the time of ratification of the Convention, but 
constitute a wider category of acts, which cause severe mental suffering, irrespective 
of their prolongation or its duration. 

The State party should investiga te, prosecute and punish perpetrators under the 
federal extraterritorial criminal torture statute. 

14. The Committee regrets the State party's opinion that the Convention is not applieable in 
times and in the eontext of armed conflict, on the basis of the argument that the "Iaw of mmed 
conflict" is the exclusive {ex specialis applicable, and that the Convention's application "would 
result in an overlap of the different treaties which would undelmine the objective of eradicating 
tmiure" (arts. l and 16). 

The State party should recognize and ensure that the Convention applies at all 
times, whether in peace, war or armed conflict, in any territory under its 
jurisdiction and that the application of the Convention's provisions are without 
prejudice to the provisions of any other international instrument, pursuant to 
paragraph 2 of its articles 1 and i6. . 

15. The Corrunittee notes that a number of the Convention' s provisions are expressed as 
applying to "tenitory under [the State party's] jurisdiction" (mis. 2, 5, 13, 16). The Committee 
reiterates its previously expressed view that this includes a11 areas uuder the de faeto effective 
control of the State party, by whiehever militmy or civil authorities such control is exereised. 
The Committee considers that the State pmiy' s view that those provisions are geographica11y 
limited to its own de jure tenitory to be regrettable. 
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The State party should recognize and ensur~ that the provisions of the Convelltion 
expressed as applicable to "territory under the State party's jurisdiction" apply to, 
and are fuUy enjoyed, by aU persolls under the effective control ofits authorities, of 
whichever type, wherever located in the world. 

16. The Cornmittee notes with concem that the State party does not always register persons 
detained in territories under its jurisdiction outside the United States, depriving them of an 
effective safeguard against acts oftorture (art. 2). 

The State party should register aU persons it detains in any territory under its 
jurisdiction, as one measure to prevent acts of torture. Registration should contaill 
the identity of the detainee, the date, time and place of the detention, the identity of 
the authority that detained the person, the ground for the detention, the date a'nd 
time of admission to the detention facility and the sta te of health of the detainee 
upon admission and any changes thereto, the time and place of interrogations, with 
the names of aU interrogators present, as well as the date and time of release or 
transfer to another detention facility. 

17. The Committee is concemed by allegations that the State party has established secret 
detention facilities, which are not accessible to the Intemational Committee of the Red Cross. 
Detainees are allegedly deprived of fundamental legal safeguards, including an oversight 
mechanism in regard to their treatment and review procedures with respect to their detention. 
The Committee is also concemed by allegations that those detained in such facilities could be 
held fOl' prolonged periods and face torture 01' cruel, inhuman or degrading treatment. The 
Committee considers the "no comment" policy ofthe State party regarding the existence of such 
secret detention facilities, as well as on its intelligence activities, to be regrettable (mis. 2 
and 16). 

The State party should ensure that no one is detained in any secret detention facility 
under its de facto effective control. Detaining persons in such conditions constitutes, 
per se, a violation of the Convention. The State party should investigate and 
disclose the existence of any such facilities and the authority under which they have 
been established and the manner in which detainees are treated. The State party 
should publicly condemn any policy of secret detention. 

The Committee recaUs that intelligence activities, notwithstanding their author, 
nature or location, are acts of the State party, fully engaging its international 
responsibility. 

18. The Committee is concemed byreports ofthe involvement ofthe State party in enforced 
disappearanees. The Committee considers the State party' s view that such aets do not eonstitute 
a fOl1n oftOliure to be regrettable (arts. 2 and 16). 

The State party should adopt allnecessary measures 'to prohibit and prevent 
enforced disappearance in any territory under its jurisdiction, and prosecute and 
punish perpetrators, as this practice constitutes, per se, a violation of the 
Convention. 
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19. Notwithstanding the State pmiy's statement that "[u]nder U.S. 1aw, there is no derogation 
from the express statutory prohibition oftorture" and that "[n]o circumstances whatsoever ... 
may be invoked as a justification or defense to committing torture", the Committee 
remains concemed at the absence ofclear legal provisions ensuring that the Convention's 
prohibition against torture is not derogated from under any circumstances, in particular 
since 11 September 2001 (mis. 2, 11 and 12). 

The State party should adopt clear legal provisions to implement the principIe of 
absolute prohibition of torture in its domestic law without any possible derogation. 
Derogation from this principIe is incompatible with paragraph 2 of articIe 2 of the 
Convention, and cannot limit criminal responsibility. The State party should also 
ensure that perpetrators of acts of torture are prosecuted and punished 
appropriately. 

The State party should also ensure that any interrogation rules, instructions or 
methods do not derogate from the principIe of absolute prohibition of torture and 
that no doctrine under domes tic law impedes the fulI criminal responsibility of 
perpetrators of acts of torture. 

The State party should promptIy, thoroughly, and impartialIy investigate any 
responsibility of senior military and civilian officials authorizing, acquiescing or 
consenting, in any way, to acts of torture committed by their subordinates. 

20. The Committee is concemed that the State party considers that the non-refoulement 
obligation, under miicle 3 of the Convention, does not extend to a person detained outside its 
territory. The Committee is also concerned by the State pmiy's rendition of suspects, without 
any judicial procedure, to States where they face a real risk oftorlure (art. 3). 

The State party should apply the nOll-refolllement guarantee to alI detainees in its 
custody, ceas e the rendition of suspects, in particular by its inteIligence agencies, to 
Sta tes where they face a real risk of torture, in order to comply with its obligations 
under article 3 of the Convention. The State party should always ensure that 
suspects have the possibility to chalIenge decisions of refoulement. 

21. The Committee is concemed by the State party's use of"diplomatic assurances", or other 
kinds of gum'antees, assuring that a person will not be tortured if expelled, retllmed, transferred 
or extradited to another State. The Committee is also concemed by the seérecy of such 
procedures including the absence of judicial scrutiny and the lack of monitoring mechanisms put 
in place to assess ifthe assurances have been honoured (art. 3). 

When determining the applicability of its non-refolllement obligations under 
articIe 3 of the Convention, the State party should only rely on "diplomatic 
assurances" in regard to States which do not systematicalIy violate the Convention's 
provisions, and after a thorough examination of the merits of each individual case. 
The State party should establish and implement cIear procedures for obtaining such 
assurances, with adequate judicial mechanisms for review, and effective post-return 



CAT/C/USA/CO/2 
page 6 

monitoring arrangements. The State party should also provide detailed information 
to the Committee on al! cases since 11 September 2001 where assurances have been 
provided. 

22. The Committee, noting that detaining persons indefinitely without charge constitutes 
per se a violation of the Convention, is concerned that detainees are held for protracted periods at 
Guantánamo Bay, without sufficient legal safeguards and without judicial assessment of the 
justification for their detention (arts. 2, 3 and 16). 

The State party should cease to detain any person at Guantánamo Bay and close 
this detention facility, permit access by the detainees to judicial process 01' releas e 
them as soon as possible, ensuring that they are not returned to any State where 
they could face a real risk of being tortured, in order to comply with its obligations 
under the Convention. 

23. The Committee is coneerned that information, edueation and training provided to the 
State pmty's law-enforcement or militmy personnel are not adequate and do not foeus on al1 
provisions of the Convention, in particular on the non-derogable nature of the prohibition of 
torture and the prevention of cruel, inhuman and degrading h'eatment or punishrnent (arts. 10 
and 11). 

The State party should ensure that education and training of alllaw-enforcement 01' 

military personnel, are conducted on a regular basis, in particular for personnel 
involved in the interrogation of suspects. This should include training on 
interrogation rules, instructions and methods, and specific training on how to 
identify signs of torture and cruel, inhuman 01' degrading treatment. Such 
personnel should also be instructed to report such incidents. 

The State party should also regularly evaluate the training and education provided 
to its law-enforcernent and military personnel as wel! as ensure regular and 
independent monitoring of their conducto 

24. The Cornrnittee is coneerned that in 2002 the State party authorized the use of eertain 
interrogation techniques that have resulted in the death of sorne detainees during interrogation. 
The Committee also regrets that "confusing interrogation rules" and techniques defined 
in vague and general terms, such as "stress positions", have led to serious abuses of detainees 
(arts. 11, 1,2 and 16). 

The State party should rescind any interrogation technique, including methods 
involving sexual humiliation, "waterboarding", "short shackling" and using dogs to 
induce fear, that constitutes torture 01' cruel, inhuman 01' degrading treatment 01' 

punishment, in al! place s of detention under its de facto effective control, in order to 
comply with its obligations under the Convention. 
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25. The Committee is concemed at allegations ofimpunity ofsome ofthe State party's 
law-enforcement personnel in respect of acts of torture or cmel, inhuman or degrading treatment 
or punishment. The Committee notes the limited investigation and lack of prosecution in respect 
ofthe allegations oftorture perpetrated in areas 2 and 3 ofthe Chicago Police Department 
(art. 12). 

The State party should promptly, thoroughly amI impartially investigate all 
anegations of acts of torture or cruel, inhuman or degrading treatment or 
punishment by law-enforcement personnel and bring perpetrators to justice, in 
order to fulfil its obligations under article 12 of the Convention. The State party 
should also provide the Committee with information on the ongoing investigations 
and prosecution relating to the above-mentioned case. 

26. The Committee is concemed by reliable reports of acts of torture or cmel, inhuman and 
degrading treatment orpunishment committed by certain members ofthe State pmiy's military 
or civilian personnel in Afghanistan and Iraq. It is also concemed that the investigation and 
prosecution of many of these cases, including some resulting in the death of detainees, have led 
to lenient sentences, including of an administrative nature or less than one year's imprisonment 
(mi. 12). 

The State party should take immediate measures to eradicate an forms of torture 
and ill-treatment of detainees by its military or civilian personnel, in any territory 
under its jurisdiction, and should promptly and thoroughly investigate such acts, 
prosecute an those responsible for such acts, and ensure they are appropriately 
punished, in accordance with the seriousness ofthe crime. 

27. The Committee is concemed that the Detainee Treatment Act of2005 aims to withdraw 
the jurisdiction ofthe State party's federal courts with respect to habeas corpus petitions, or other 
claims by or on behalf of Guantánamo Bay detainees, except under limited circumstances. The 
Committee is also concemed that detainees in Afghanistan and Iraq, under the control of the 
Depatiment ofDefense, have their status detennined and reviewed by an administrative process 
of that department(mi. 13). 

The State party should ensure that independent, prompt and thorough procedures 
to review the circumstances of detention and the status of detainees are available to 
an detainees, as required by article 13 of the Convention. 

28. The Committee is concemed at the difficulties certain victims of abuses have faced in 
obtaining redress and adequate compensation, and that only a limited number of detainees have 
filed claims for compensation for alleged abuse and maltreatment, in particular under the Foreign 
Claims Act (art. 14). 

The State party should ensure, in accordance with the Convention, that mechanisms 
to obtain full redress, compensation and rehabilitation are accessible to an victims 
of acts of torture or abuse, inc!uding sexual violence, perpetrated by its officials. 
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29. The Committee is concerned at section 1997 e (e) ofthe 1995 Prison Litigation Reform 
Act which provides "that no federal civil action may be brought by a prisoner f01' mental or 
emotional injU1Y suffered while in custody without a prior showing of physical injury" (a1t. 14). 

The State party should not limit the right ofvictims to bring civil actions and amend 
the Prison Litigation Reform Act accordingly. 

30. The Committee, while taking note ofthe State party's instlUction number 10 
of24 March 2006, which provides that militmy commissions shall not admit statements 
established to be made as a result of tmture in evidence, is conéemed about the implementation 
of the instruction in the context of such commissions and the limitations on detainees' effective 
right to complain. The Committee is also concemed about the Combatant Status Review 
Tribunals and the Administrative Review Boards (arts. 13 and 15). 

The State party should ensure that its obligations under articles 13 and 15 are 
fulfilled in all circumstances, including in the context of military commissions and 
should consider establishing an independent mechanism to guarantee the rights of 
al! detainees in its custody. 

31. The Committee is concerned at the fact that substantiated information indicates that 
executions in the State pmty can be accompanied by severe pain and suffering (arts. 16, 1 
and 2). 

The State party should carefully review its execution methods, in particular lethal 
injection, in order to prevent severe pain and suffering. 

32. The Committee is concemed at reliable reports of sexual assault of sentenced detainees, 
as well as persons in pretrial or immigration detention, in places of detention in the State pmty. 
The Committee is concemed that there are numerous reports of sexual violence perpetrated by 
detainees on one another, and that persons of differing sexual orientation are particular1y 
vulnerable. The Committee is also concemed by the lack of prompt and independent 
investigation of such acts and that appropriate measures to combat these abuses have not been 
implemented by the State pmty (arts. 16, 12, 13 and 14). 

The State party should design and implement appropriate mea sures to prevent all 
sexual violence in all its detention centres. The State party should ensure that all 
allegations of violence in detention centres are investigated promptly ami' 
iudependently, perpetrators are prosecuted and appropriately sentenced and 
victims can seek red res s, including appropriate compensation. 

33. The Committee is concemed at the treatment of detained women in the State party, 
inc1uding gender-based humiliation and incidents of shackling of women detainees during 
childbilth (mt. 16). 

The State party should adopt al! appropriate mea sures to ensure that women in 
detention are treated in conformity with international standards. 
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34. The Committee reiterates the eoneem expressed in its previous reeommendations about 
the eonditions of the detention of ehildren, in pmiieular the faet that they may not be completely 
segregated from aduIts during pretrial detention and afier senteneing. The Committee is also 
eoneemed at the large number of children sentenced to life imprisonment in the State pmiy 
(art. 16). 

The State party should ensure (hat detained children are kept in facilities separate 
from those for adults in conformity with international standards. The State party 
should address the question of sentences of !ife imprisonment of children, as these 
could constitute cruel, inhuman or degrading treatment or punishment. 

35. The Committee remains concemed about the extensive use by the State party's 
law-enforcement personnel of electroshock devices, which have caused several deaths. The 
Committee is eoncemed that this practice raises serious issues of eompatibility with articIe 16 of 
the Convention. 

The State party should carefully review the use of electroshock devices, strictly 
regulate their use, restricting it to substitution for lethal weapons, and elimillate the 
use of these devices to restrain persons in custody, as this leads to breaches of 
article 16 of the Convention. 

36. The Committee remains concemed about the extremely harsh regime imposed on 
detainees in "supermaximum prisons". The Committee is concemed about the prolonged 
isolation periods detainees are subjected to, the effect such treatment has on their mental heaIth, 
and that its purpose may be retribution, in which case it would constitute cmel, inhuman or 
degrading treatment or punishment (art. 16). 

The State party should review the regime imposed on detainees in "supermaximum 
prisons", in particular the practice of prolonged isolation. 

37. The Committee is concemed about reports ofbmtality and use of excessive force by the 
State pmiy's law-enforcement personnel, and the numerous anegations oftheir i1I-treatment of 
vulnerable groups, in particular racial minorities, migrants and persons of different sexual 
orientation which have not been adequately investigated (mi. 16 and 12). 

The State party should ensure that reports of brutality and ill-treatment of 
members of vulnerable groups by its law-enforcement personnel are independently, 
promptly and (horoughly investigated and that perpetrators are prosecnted and 
appropriately punished. 

38. The Committee strongly encourages the State party to invite the Special RappOlieur on 
torture and other cruel, inhuman 01' degrading treatment or punishment, in fun conformity with 
the telIDS ofreference for fact-finding missions by special pro ce dures ofthe United Nations, to 
visit Guantánamo Bay and any other detention facility under its de facto control. 

39. The Committee invites the State party to reeonsider its express intention not to become 
party to the Rome Statute of the Intemational Criminal Court. 
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40. The Committee reiterates its recommendation that the State party should consider 
withdrawing its reservations, dec1arations and understandings lodged at the time of ratification of 
the Convention. 

41. The Cornmittee encourages the State party to consider making the dec1aration under 
artic1e 22, thereby recognizing the competence ofthe Committee to receive and consider 
individual communications, as wel1 as ratifying the Optional Protocol to the Convention. 

42. The Committee requests the State party to provide detailed statistical data, disaggregated 
by sex, ethnicity and conduct, on complaints related to torture and ill-treatment al1egedly 
committed by law-enforcement officials, investigations, prosecutions, penalties and disciplinary 
action relating to such complaints. It requests the State party to provide similar statistical data 
and information on the enforcement of the Civil Rights of Institutionalized Persons Act by the 
Department of Justice, in particular in respect to the prevention, investigation and prosecution of 
acts of tmiure, or cruel, inhuman or degrading treatment or punishment in detention facilities and 
the measures taken to implement the Prison Rape Elimination Act and their impact. The 
Committee requests the State party to provide infmmation on any compensation and 
rehabilitation provided to victims. The Committee encourages the State pmiy to create a federal 
database to facilitate tbe collection of such statistics and information which assist in the 
assessment ofthe implementation ofthe provisions ofthe Convention and the practical 
enjoyment of the rights it provides. The Cornmittee also requests the State party to provide 
information on investigations into the alleged ill-treatment perpetrated by law-enforcement 
personnel in the aftelmath ofHurricane Katrina. 

43. The Committee requests the State party to provide, within one year, information on its 
response to its recommendations in paragraphs 16,20,21,22,24,33,34 and 42 aboye. 

44. The Committee requests the State party to disseminate Íts report, with its addenda and the 
written answers to the Committee's list ofissues and oral questions and the conc1usions and 
recommendations ofthe Committee widely, in al1 appropriate languages, through official 
websites, the media and non-governmental organizations. 

45. The State party is invited to submÍt its next periodic report, which will be considered as 
its fifth periodic report, by 19 November 2011, the due date ofthe fifth periodic report. 
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UNITED STATES OF AMERICA 

1. The Committee considered the second and third periodic repOlis of the United States of 
America (CCPRlCIUSA/3) at its 2379'h, 2380'h and 2381" meetings (CCPRlC/SR.2379-2381), 
he1d on 17 and 18 July 2006, and adopted the following concluding observations at its 2395'h 
meeting (CCPRlC/SR.2395), held on 27 July 2006. 

A. Introduction 

2. The Committee notes the submission of the State party's second and third periodic 
combined report, which was seven years overdue, as well as the written answers provided in 
advance. It appreciates the attendance of a delegation composed of experts belonging to various 
agencies responsible for the implementation of the Covenant, and welcomes their efforts to 
answer to the Committee's written and oral questions. 

3. The Committee regrets that the State party has not integrated into its report information 
on the imp1ementation of the Covenant with respect to individual s under its jurisdiction and 
outside its territory. The Committee notes however that the State party has provided additional 
material "out of courtesy". The Committee further regrets that the State patiy, invoking grounds 
of non-applicability of the Covenant 01' intelligence operations, refused to address celiain serious 
allegations ofviolations oflhe rights protected under the Covenant. 

4. The Committee regrets that only limited information was provided on the implementation 
of the Covenant at the State leve!. 
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B. Positive aspects 

5. The Committee welcomes the Supreme Comi's decision in Hamdan v. RUlllsfeld (2006) 
establishing the applicability ofcommon article 3 ofthe Geneva Conventions of 12 August 1949, 
which reflects fundamental rights guaranteed by the Covenant in any anned conflict. 

6. The Committee welcomes the Supreme Court's decision in Roper v. Simmons (2005), 
which held that the Eighth and Fourteenth Amendments forbid imposition of the death penalty 
on offenders who were under the age of 18 when their crimes were committed. In this regard, 
the Committee reiterates the recommendation made in its previous concluding observations, 
encouraging the State party to withdraw its reservation to atiicle 6 (5) ofthe Covenant. 

7. The Committee welcomes the Supreme Cour!'s decision in Atkins v. Virginia (2002), 
which held that executions of mentally retarded criminals are cruel and unusual punishments, 
and encourages the State par!y to ensure that persons suffering fi'om severe fonns of mental 
illness not amounting to mental retardation are equally protected. 

8. The Committee welcomes the promulgation of the National Detention Standards in 2000, 
establishing minimum standards fOl' detention facilities holding Department of Homeland 
Security detainees, and encolll'ages the State party to adopt all measures necessary for their 
effective enforcement. 

9. The Committee welcomes the Supreme COlll't's decision in Lml'/'ence et al. v. Texas 
(2003), which declared unconstitutional legislation criminalizing homosexual relations between 
consenting adults. 

C. Principal subjects oí concern and recommendations 

10. The Committee notes with concern the restrictive interpretation made by the State party 
of its obligations under the Covenant, as a result in particular 01' (a) its position that the Covenant 
does not apply with respect to individuals under its jurisdiction but outside its territory, nor in 
time of war, despite the contrary opinions and established jurisprudence of the Committee and 
the International Court of Justice; (b) its faillll'e to take fully into consideration its obligation 
under the Covenant no! only to respect, but al so to ensure the rights prescribed by the Covenant; 
and (e) its restrictive approach to sorne substantive provisions of the Covenant, which is not in 
conformity with the interpretation made by the Committee befo re and afier the State party's 
ratification ofthe Covenant. (articles 2 and 40) 

The State party should review its approach and interpret the Covenant in good 
íaith, in accordance witb tbe ordinary meaning to be given to its terms in tbeir 
context, inclnding subsequent practice, and in the ligbt oí its object and purpose. 
Tbe State party sbould in particular (a) aclmowledge tbe applicability oí tbe 
Covenant witb rcspect to individuals under its jurisdiction but outside its territory, 
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as wen as its applicability in time of war; (b) take positive steps, when necessary, to 
ensure tite fun implementation of an rigltts prescribed by tite Covenant; and (e) 
eonsider in good faitlt tite interpretation of the Covenant provided by the 
Committee pursuant to its mandate. 

11. Tite Committee expresses its concern about the potentially overbroad reach of the 
definitions of terrorism under domestic law, in particular under 8 U.S.C. § 1182 (a) (3) (B) and 
Executive Order 13224 which seem to extend to conduct, e.g. in the context of political dissent, 
which, although unlawful, should not be understood as constituting terrorísm (atiicles 17, 19 and 
21). 

Tite State party should ensure tltat its counter-terrorism measures arc in fun 
conformity with tite Covenant and in particular that the legislation adopted in tltis 
context is Iimited to crimes that would justify being assimilated to terrorism, and tite 
gravc consequcnees associated with it. 

12. The Committee is concerned by credible and uncontested information that the State party 
has seen fit to engage in the practice of detaining people secretly and in secret places for months 
and years on end, without keeping the International Committee of the Red Cross informed. In 
such cases, the rights of the families of the detainees are also being violated. The Committee is 
also concerned that, even when such persons may have their detention acknowledged, they have 
been held incommunicado for months 01' years, a practice that violates the rights protected by 
articles 7 and 9. In general, the Committee is concerned by the faet that people are detained in 
places where they call1lot benefit from the protection of domestic 01' international law 01' where 
that protection is substantially curtailed, a praetice that cannot be justified by the stated need to 
remove them fi'om the battlefield. (articles 7 and 9) 

The State party should immediately eease its praetice of secret detention amI close 
an seeret detention facilities. It sltould also grant the International Committee of 
the Red Cross prompt aeeess to any person detained in conneetion with an armed 
eonflie!. Tite State party should also ensure that detainees, regardless of tlteir place 
of detentioll, always benefit from tite fun proteetion of tite law. 

13. The Committee is concerned with the fact that the State party has authorized for some 
time the use of enhanced interrogation techniques, sueh as prolonged stress positions and 
isolation, sensory deprivation, hooding, exposure to cold 01' heat, sleep and dietary adjustments, 
20-hour interrogations, removal of clothing and deprivation of all comfort and religious items, 
forced grooming, and exploitation of detainees' individual pltobias. Although the Committee 
welcomes the assurance that, according to the Detainee Treatment Act of 2005, such 
interrogation techniques are prohibited by the present Army Field Manual on Intelligence 
Interrogation, the Committee remains concerned that (a) the State party refuses to acknowledge 
that such techniques, several of whieh were anegedly applied, either individually 01' in 
combination, over a protracted period of time, violate the prohibition contained by article 7 of 
the Covenant; (b) no sentence has be en pronounced against an officer, employee, member ofthe 
Armed F orces, or other agent of the United States Government for using harsh interrogation 
teehniques that had beell approved; (c) these illterrogation techlliques may still be authorízed 01' 

used by other agencies, including illtelligence agencies alld "prívate contractors"; and (d) the 
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State party has provided no information to the fact that oversight systems of such agencies have 
been established to ensure compliance with artic1e 7. 

Tbe State party sbould ensure that any revision of the Army Field Manual only 
provides for intcrrogation tcchniques in conformity with the international 
undcrstanding of the scope of the prohibition contained in article 7 of the Covenant; 
the State party should also ensure that the current interrogation techniques or any 
revised tecbniques arc binding on aH agencies of the United States Government ánd 
any others acting on its behalf; the State party should ensure that there are effective 
means to foHow suit against abuses committed by agencies operating outside the 
military structure and that appropriate sanctions be imposed on its personnel who 
used or approved the use of the now prohibited techniques; the State party should 
ensure that the right to reparation of the victims of such practices is respected; and 
it should inform the Committee of any revisions of tbe interrogation tcchniques 
approved by the Army Field Manual. 

14. The Committee notes with coucern shortcomings concerning the independence, 
impartiality and effectiveness of investigations into allegations of tOliure and cruel, inhuman 01' 

degrading treatment 01' punishment inflicted by United States military and non-military personnel 
or contract employees, in detention facilities in Guantanamo Bay, Afghanistan, Iraq, and other 
overseas locations, and to alleged cases of suspicious death in custody in any of these locations. 
The Committee regrets that the State party did not provide sufficient infol'mation regarding the 
prosecutions launched, sentences passed (which appear excessively light for offences of such 
gravity) and reparation granted to the victims. (atiicles 6 and 7) 

The State party should couduct prompt and independent investigations into aH 
aHegations concerning suspicious deatbs, torture or crucl, inhuman 01' degrading 
treatment or punishment inflicted by its personncl (including commanders) as weH 
as contract employees, in detention facilities in Guantanamo Bay, Afghanistan, Iraq 
and other overseas locations. The State party sbould ensure that those responsible 
are prosecuted and punished in accordance with the gravity of thc crimc. The State 
party should adopt aH necessary measures to prcvcnt the recurren ce of such 
behaviors, in particular by providing adequate training and clear guidance to its 
personnel (including commanders) ami contract employees, about their respective 
obligations and responsibilities, in line with articles 7 and 10 of thc Covcnant. 
During the course of any legal proccedings, the State party should also refrain from 
relying on evidence obtained by treatmcnt incompatiblc with article 7. The 
Committee wishes to be informed about thc measures taken by the State party to 
ensure the respect of tbe right to reparation for thc victims. 

15. The Committee notes \Vith concern that section 1005 ( e) of the Detainee Treatment Act 
bars detainees in Guantanamo Bay from seeking review in case of allegations of ill-treatment 01' 

pOOl' conditions of detention. (articles 7 and 10) 

The State party should amcnd section 1005 of the Detainee Treatment Act so as to 
aIlow detainees in Guantanamo Bay to seek review of their treatment 01' conditions 
of detention before a court. 
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16. The Committee notes with concern the State party's restrictive interpretation of article 7 
ofthe Covenant according to which it understands (a) that the obligation no! to subject anyone to 
treatment does not include an obligation not to expose anyone to such treatment by means of 
transfer, rendition, extradition, expulsion or refoulement; (b) that, in any case, it is not under any 
other obligation not to deport an individual who may undergo cruel, inhumane or degrading 
treatment or punishment other than tOliure, as the State party understands the term; and (e) that it 
is not under any international obligation to respect a non-refoulement rule in relation to persons 
it detains outside its territory. The Committee also notes with concern the "more likely than not" 
standard the State party uses in non-refoulement procedures. The Committee is concerned that 
in practiee the State party appears to have adopted a poliey to remove, or to assist in removing, 
either from the United States or other States' territories, suspeeted terrorists to third countries. 
for the purpose of detention and interrogation, without the appropriate safeguards to protect them 
fi'om treatment prohibited by the Covenant. The Committee is also concerned by numerous, 
well-publicized and doeumented allegations that persons sent to third countries in this way were 
indeed detained and interrogated under conditions grossly violating the prohibition contained in 
article 7, allegations that the State party did not contest. It is deeply concerned with the 
invoeation of State-secrets privilege in cases where the victims of these practices have brought 
claim before the State patiy's comis (e.g. the cases of lvIaher Arar v. Ashcroft (2006) and Khaled 
Al-lvIasri v. Tenel (2006». (article 7) 

The State party should review its position, in accordance with the COllimittee's 
general comments No 20 (1992) on Article 7 and No 31 (2004) on the nature of the 
general legal obligation imposed on Sta tes parties to the Covenant. The State party 
should take aH necessary measures to ensure that detainees, including in facilities 
outside its own territory, are not removed to another counÍl-y by way of, illter alia, 
transfer, rendition, extradition, expulsion or refoulement, if there are substantial 
reasons to believe that they would be in danger of being subjected to torture or 
cruel, inhuman or degrading treatment or punishment. The State party should 
conduct thorough and independent investigations into aHegations that persons have 
been removed to third countries where they have been victims of torture or cruel, 
inhuman or degrading treatment or punishment; modify its legislation and policies 
to ensure that no such situation will recur; and provide appropriate reparation to 
the victims. The State party should exercise the utmost care in the use of diplomatic 
assurances and adopt clear and transparent procedures, with adequate judicial 
mechanisms for review, prior to removing any detainees to third coulltries. It 
should also establish effective mechanisms to monitor scrupulously and vigorously 
the removal of detainees to third countries. The State party should be aware that in 
countries where torture 01' cruel, inhuman or degrading treatment are common 
practice, it is Iikely to be used regardless of aSSUl'ances to the contrary, however 
stringent any agl'eed foHow-up procedul'es may be. 

17. The Committee is concerned that the Patriot Act and the 2005 REAL ID Act of2005 may 
bar from asylum and withholding of removal any person \Vho has provided "material support" to 
a "terrorist organization", whethe,' voluntarily or under duress. lt regrets having received no 
response on this matter fi'om the State party. (atiicle 7) 

The State party should ensure that the "material support to terrorist organisations" 
bar is not applied to those who acted under dul'ess. 
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18. The Committee is concerned that, following the Supreme Court ruling in Rasul v. Bush 
(2004), proceedings before Combatant Status Review Tribunals (CSRTs) and Administrative 
Review Boards (ARBs), mandated respectively to determine and review the status of detainees, 
may not offer adequate safeguards of due process, in patiicular due to : (a) their lack of 
independence from the executive branch and the army, (b) restrictions on the rights of detainees 
to have access to all proceedings and evidence, (c) the inevitable difficulty CSRTs and ARBs 
face in summoning witnesses, and (d) the possibility given to CSRTs and ARBs, under Section 
1005 of the 2005 Detainee Treatment Act, to weigh evidence obtained by coercion for its 
probative value. The Committee is fUliher concerned that detention in other locations, such as 
Afghanistan and Traq, is reviewed by mechanisms providing even fewer guarantees. (article 9) 

The State party should ensure, in accordance with article 9 (4) of the Covenant, that 
pcrsons dctained in Guantanamo Bay are entitled to proceedings before a court to 
decide, without delay, on the lawfulness of their detention 01' order their release. 
Due process, independence of the reviewing courts from the executive branch and 
the army, access of detainees to counsel of their choice ami to an proceedings and 
evidence, should be guaranteed in this regard. 

19. The Committee, having taken into consideration information provided by the State party, 
is concerned by reports that, following the September 11 attacks, many non-U.S. citizens, 
suspected to have committed terrorism-related offences have been detained for long periods 
pursuant to immigration laws with fewer guarantees than in the context of criminal procedures, 
01' on the basis of the Material Witness Statute only. The Committee is also concerned with the 
compatibility of the Statute with the Covenant since it may be applied fOl' up-coming trials but 
also to investigations 01' proposed investigations. (article 9) 

The State party should review its practice with a view to ensuring that the Material 
Witncss Statutc and immigration laws are not used so as to detain persons suspcctcd 
of terrorism 01' any other criminal offences with fewer guarantees than in criminal 
proceedings. The State party should also ensure that those improperly so detained 
receive appropriate reparation. 

20. The Committee notes that the decision of the Supreme Court in Hamdan v. RUIIISfeld, 
according to which Guantanamo Bay detainees accused of terrorism offences are to be judged by 
a regularly constituted court affording aH the judicial guarantees required by common article 3 of 
the Gencva Conventions of 12 August 1949, remains to be implemented. (article 14) 

The State party should provide the Committee with information on its 
implementation of the decision. 

21. The Committee, while noting some positive amendments introduced in 2006, notes that 
section 213 of the Patriot Act, expanding (he possibility of delayed notification of home and 
office searches; section 215 regarding access to individuals' personal records and belongings; 
and section 505, relating to the issuance of national security letters, still raise issues of concern in 
relation to article 17 of the Covenant. In particular, the Committee is concerned about the 
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restricted possibilities for the concerned persons to be infonned abont such measures and to 
effectively challenge them. Furthermore, the Committee is concerned that the State Party, 
inc1uding through the National Security Agency (NSA), has monitored and still monitors phone, 
email, and fax communications of individuals both within and outside the U.S., without any 
judicial or other independent oversight. (artic1es 2(3) and 17) 

The State party shouId review seetions 213, 215 and 505 of the Patriot Aet to ensure 
fulI eompatibility with artieIe 17 of the Covenant. The State party shouId ensure 
that any infringement on individual's rights to privaey is strietly neeessary and 
duIy authorized by Iaw, and that the rights of individuaIs to folIow suit in this 
regard are respeeted. 

22. The Committee is concerned with reports that some 50 % ofhomeless people are African 
American althollgh they constitllte only 12 % ofthe United States poplllation. (artic1es 2 and 26) 

The State party shouId take measures, incIudiug adequate and adequateIy 
implemented polieies, to bring an end to su eh de facto and historicalIy generated 
racial diserimination. 

23. The Committee notes with concern reports of de facto racial segregation in Pllblic 
schools, reportedly callsed by discrepancies between the racial and ethnic composition of large 
urban districts and their surrounding suburbs, and the mamler in which schools districts are 
created, funded and regulated. The Committee is concerned that the State party, despite 
measures adopted, has not succeeded in eliminating racial discrimination such as regarding the 
wide disparities in the quality of education across school districts in metropolitan areas, to the 
detriment of minority stlldents. Tt al so notes with concern the State patiy' s position that federal 
government authorities cannot take legal action if therc is no indication of discriminatory intent 
by state or local authorities. (articles 2 and 26) 

The Committee reminds the State party of its obligation under articIes 2 and 26 of 
the Covenant to respect and ensure that alI individuaIs are guaranteed effeetive 
proteetion against praetiees that have either the purpose or the effeet of 
diserimination on a racial basis. The State party should eonduet in-depth 
investigations into the de faeto segregation deseribed aboye and take remedial steps, 
in eonsultation with the affeeted eommunities. 

24. The Committee, while welcoming the mandate given to the Attorney General to review 
the use by federal enforcement authorities of race as a factor in conducting stops, searches, and 
other enforcement procedures, and the prohibition of racial profiling made in gllidance to federal 
law enforcement officials, remains concerned about information that such practices still persist in 
the State party, in particular at the state leve/. lt also notes \Vith concern information about racial 
disparities and discrimination in prosecllting and sentencing processes in the criminal justice 
system. (articles 2 and 26) 

The State party should eontinue and intensify its efforts to put an end to racial 
profiling used by federal as welI as state law enforeement officials. The Committee 
wishes to receive more dctailed information about the extent to whieh su eh praetiees 
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still persist, as wen as statistical data on complaints, prosecutions and sentences in 
such matters. 

25. The Committee notes with concern aIlegations ofwidespread incidence of violent crime 
perpetrated against persons of minority sexual orientation, including by law enforcement 
officials. It notes with concern the failure to address such crime in the legislation on hate crime 
adopted at the federal level and in many states. It notes with concern the failure to outlaw 
employment discrimination on the basis of sexual orientation in many states. (articles 2 and 26) 

The State party should acknowledge its legal obligation under articles 2 and 26 to 
ensure to everyone the rights recognized by the Covenant, as well as equality before 
the law and equal protection of the law, without discrimination on the basis of 
sexual orientation. The State party should ensure that its hate crime legislation, 
both at the federal and state levels, address sexual orientation-related violence and 
that federal and state employment legislation outlaw discrimination on the basis of 
sexual orientation. 

26. The Committee, while taking note of the various rules and regulations prohibiting 
discrimination in the provision of disaster relief and emergency assistance, remains concerned 
about infonnation that the pOOl', and in particular African-Americans, were disadvantaged by the 
rescue and evacuation plans implemented when Hurricane Katrina hit the United States, and 
continue to be disadvantaged under the reconstruction plans. (aliicles 6 and 26) 

The State party should review its practices and policies to ensure the fun 
implementation of its obligation to protect Iife amI of the prohibition. of 
discrimination, whether direct 01' indirect, as well as of the United Nations Guiding 
Principies on Internal Displacement, in matters related to disaster prevention and 
preparedness, emergency assistance and relief measures. In the aftermath of 
Hurricane Katrina, the State party should increase its efforts to ensure that the 
rights of the pOOl', and in particular African-Americans, are fully taken into 
consideration in the reconstruction plans with regard to access to housing, education 
and healthcare. The Committee wishcs to be informed about the results of the 
in quiries into the alleged failure to evacuate prisoners at the Parish prison, as wen 
as the allegations that New Orleans residents were not permitted by law 
enforcemcnt officials to cross the Greater New Orleans Bridge to Gretna, Louisiana. 

27. The Committee regrets that it has not received sufficient infonnation on the measures the 
State party considers adopting in relation to the reportedly nine million undocumented migrants 
now in the United States. While noting the information provided by the delegation that National 
Guard troops wil1 not engage in direct law enforcement duties in the apprehension 01' detention 
of aliens, the Committee remains concerned about the increased level of militarization on the 
southwest border with Mexico. (articles 12 and 26) 

Thc State party should provide the Committee with more detailed information on 
these issues, in particular on the concrete measures adopted to ensure that only 
agents who have received adequate training on immigration issues enforce 
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immigration laws, which should be compatible with the rights guaranteed by the 
Covenant. 

28. The Committee regrets that many federal laws which address sex-discrimination are 
Iimited in scope and restricted in implementation. The Committee is especially concerned about 
the repOlied persistence of employment discrimination against women. (atiicles 3 and 26) 

The State party should take aH steps necessary, including at state level, to ensure the 
equality ofwomen before the law and equal protection ofthe law, as weH as effective 
protection against discrimination on the ground of sex, in particular in the area of 
employment. 

29. The Committee regrets that the State party does not indicate that it has taken any steps to 
review federal and state legislation with a view to assessing whether offences carrying the death 
penalty are restricted to the most serious crimes, and that, despite the Committee's previous 
concluding observations, the State party has extended the number of offences for which the death 
penalty is applicable. While taking note of some effOlis towards the improvement of the quality 
of legal representation provided to indigent defendants facing capital punishment, the Committee 
remains concerned by studies according to which the death penalty may be imposed 
disproportionately on ethnic minorities as well as on low-income groups, a problem which do es 
not seem to be fully acknowledged by the State paliy. (articles 6 and 14) 

The State party should review federal and state legislation with a view to restricting 
the number of offences carrying the death penalty. The State party should also 
assess the extent to which death penalty is disproportionately imposed on ethnic 
minorities and on low-income population groups, as weH as the reasons for this, and 
adopt aH appropl'iate measures to address the problem. In the mean time, the State 
party should place a moratorium on capital sentences, bearing in mind the 
desirability of abolishing death penalty. 

30. The Committee reiterates its concern about repOlisof police brutality and excessive use 
of force by law enforcement officials. The Committee is concerned in particular by the use of 
so-called less lethal restraint devices, such as electro-muscular disruption devices (EMDs), in 
situations where lethal or other serious force would not otherwise have been used. It is 
concerned about information according to which police have used tasers against unruly 
schoolchildren; mentally disabled or intoxicated individuals involved in disturbed but non-life
threatening behaviour; elderly people; pregnant women; unarmed suspects fleeing minor crime 
scenes and people who argue with officers or simply fail to comply with police commands, 
without in most cases the responsible officers being found to have violated their depmiments' 
policies. (articles 6 and 7) 

The State party should increase significantIy its efforts towards the elimination of 
police brutality and excessive use of force by law enforcement officials. The State 
party should ensure that EMDs and other restraint devices are only used in 
situations where greater 01' lethal force would otherwise have been justified, and in 
particular that they are never nsed against vulnerable persons. The State party 
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should bring its policies into line with the United Nations Basic Principies on the Use 
ofForce and Firearms by Law Enforcement Officials. 

31. The Committee notes that (a) waivers of eonsent in researeh regulated by the U.S 
Department of Health and Human Serviees and the Food and Dl'llg Administration may be given 
in case of individual and national emergeneies; (b) sorne researeh may be conducted on persons 
vulnerable to eoercion 01' undue influenee su eh as ehildren, prisoners, pregnant women, mentally 
disabled persons, or eeonomieally disadvantaged persons; (e) non-therapeutic researeh may be 
eonducted on mentally ill persons 01' persons with impaired decision-making capacity, including 
minors; and (d) although no waivers have been given so far, domestic law authorizes the 
President to waive the prior informed-consent requirement for the administration of an 
investigationalnew drug to a member ofthe U.S. Armed Forces, ifthe President determines that 
obtaining consent is not feasible, is contrary to the best interests of the military members, or is 
not in the interests ofU.S. national seeurity. (article 7) 

The State party should ensure tbat it meets its obligation under article 7 of tbe 
Covenant not to subject anyone witbout bis/ber free consent to medical 01' scientific 
experimentation. The Committee recalls in this regard tbe non-derogable cbaracter 
of tbis obligatiOll under article 4 of tbe Covenant. Wben tbere is doubt as to tbe 
ability of a person 01' a category of persons to give sucb consent, e.g. prisoners, tbe 
only experimental treatment compatible witb article 7 would be treatment chosen as 
tbe most appropriate to meet tbe medicalneeds of tbe individual. 

32. The Committee reiterates its coneern that conditions in some maximum security prisons 
are incompatible with the obligation eontained in article 10 (l) of the Covenant to treat detainees 
with humanity and respect for the inherent dignity of the human persono It is pmtieularly 
concerned by the practice in some such institutions to hold detainees in prolonged cellular 
confinement, and to allolV them out-of-cell recreation for only five hours per week, in general 
conditions of striet regimentation in a depersonalized environment. It is also con cerned that such 
treatment cannot be reconciled with the requirement in article 10 (3) that the penitentiary system 
shall eomprise treatment the essential aim of which shall be the reformation and social 
rehabilitation of prisoners. It also expresses coneern about the reported high numbers of severely 
mentally ill persons in these prisons, as well as in regular in U.S. jails. 

Tbe State party sbould scrntinize conditions of detention in prisons, in particular in 
maximum security prisons, witb a view to guaranteeing tbat persons deprived of 
tbeir liberty be treated in accordance with tbe requirements of article 10 of the 
Covenant alHl tbe United Nations Standard Minimum Rnles for tbe Treatment of 
Prisoners. 

33. The Committee, while welcoming the adoption of the Prison Rape Elimination Act of 
2003, regrets that Ihe State party has not implemented its previous reeommendation that 
legislation allowing male offieers aeeess to women's quarters should be amended to provide at 
least that they will always be aeeompanied by women offieers. The Committee also expresses 
eoneern about the shaekling of detained women during childbirth. (articles 7 and 10) 
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The Committee reiterates its recommendation tltal male officers sltould not be 
granted access to womeu's quarters, or al leasl be accompanied by women officers. 
Tite Committee also recommends the Slate party lo proltibit lite sltackling of 
detained women during childbirth. 

34. The Committee notes with concern reports that forty-two states and the Federal 
government have laws allowing persons under the age of eighteen at the time the offence was 
committed, to receive life sentences, withont parole, and that abont 2,225 yOllth offenders are 
currentIy serving life sentences in United States prisons. The Committee, while noting the State 
pat1y's reservation to treat juveniles as adults in exceptional circumstances notwithstanding 
articles 10 (2) (b) and (3) and 14 (4) of the Covenant, remains concerned by infonnation that 
treatment of children as adults is not only applied in exceptional circumstances. The Committee 
is of the view that sentencing children to Iife sentence without parole is of itself not in 
compliance with at1icle 24 (1) ofthe Covenant. (articles 7 and 24) 

The State party should ensure that no such child offender is sentenced to life 
imprisonment without parole, and should adopt all appropriate measures to review 
the situation of persons already serving such senteuces. 

35. The Committee is concerned that about five million citizens cannot vote due to a felony 
conviction, and that this practice has significant racial implications. The Committee also notes 
with concern that the recommendation made in 200 l by the National Commission on Federal 
Election Reform that all states restore voting rights to citizens \Vho have fully served their 
sentences has not been endorsed by all states. The Committee is of the view that general 
deprivation of the right vote for persons \Vho have received a felony conviction, and in particular 
those who are no longer deprived of liberty, do not meet the reqllirements of articles 25 of 26 of 
the Covenant, nor serves the rehabilitation goals of article 10 (3). 

The Slate parly should adopt appropriate measures to ensure that sta tes restore 
voling rigltts lo citizens who have fully served their sentences and those who have 
been released on parole. The Committee also recommends that the State party 
review regulations relating to deprivation of votes for felony conviction to ensure 
that tltey always meet tite reasonableness test of articIe 25. The State party should 
also assess the extent to whiclt such regulations disproportionately impact on tite 
rigltts of minority groups and provide the Committee witlt detailed information in 
Ihis regard. 

36. The Committee, having taken note of the responses provided by the delegation, remains 
concerned that residents of the District of Columbia do not enjoy full representation in Congress, 
a restriction which does not seem to be compatible with article 25 of the Covenant. (at1icles 2, 
25 and 26) 

The State party sltould ensure the rigbt of residenls of tite District of Columbia to 
take part in tite conduct of public affairs, directiy or tltrouglt freely cltosen 
representatives, in particular witlt regard lo tite House ofRepreseutatives. 
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37. The Committee notes with concern that no action has been taken by the State party to 
address its previous recommendation relating to the extinguishment of aboriginal and indigenous 
rights. The Committee, while noting that the guarantees provided by the Fifth Amendment apply 
to the taking of land in situations where treaties concluded between the Federal Government and 
Indian tribes apply, is concerned that in other situations, in patiicular where land was assigned by 
creating a reservation or is held by reason of long possession and use, tribal property rights can 
be extinguished on the basis of the plenmy authority of Congress for conducting Indian affairs 
without due process and fair compensation. The Committee is also concerned that the concept of 
permanent trusteeship over the lndian and Alaska native tribes and their land as well as the 
actual exercise of this trusteeship in managing the so called Individual lndian Money (I1M) 
accounts may infringe upon the full enjoyment of their rights under the Covenant. Finally, the 
Committee regrets that it has not received sufficient information on the consequences on the 
situation of lndigenous Native Hawaiians of Public Law 103-150 apologizing to the Native 
Hawaiians Peoples for the illegal ovelihrow of the Kingdom of Hawaii, which resulted in the 
suppression of the inherent sovereignty of the Hawaiian people. (articles 1, 26 and 27 in 
conjunction with Aliicle 2, paragraph 3 ofthe Covenant). 

The State party should review its policy towards indigenous pcoples as regards the 
extinguishment of aboriginal rights on the basis of the plenary power of Congress 
regarding Indian affairs and grant them the same degree of judicial protection that 
is available to the non-indigenous population. The State party should take further 
steps to se cure the rights of all indigenous peoples, under articles 1 and 27 of tbe 
Covenant, so as to give them greater influence in decision-maldng affecting tbeir 
natural environment and their means of subsistence as well as their own culture. 

38. The Committee sets 1st August 2010 as the date for the submission ofthe fourth periodic 
report of the United States of America. It requests that the State party's second and third 
periodic repOlis and the present concluding observations be published and widely disseminated 
in the State party, to the general public as well as to the judicial, legislative and administrative 
authorities, and that the fOlllih periodic report be circulated for the attention of the non
governmental organizations operating in the country. 

39. In accordance with rule 71, paragraph 5, ofthe Committee's rules ofprocedure, the State 
party should submit within one year information on the follow-up given to the Committee's 
recommendations in paragraphs 12, 13, 14, 16,20 and 26 aboye. The Committee requests the 
State party to inc1ude in its next periodic report information on its remaining recommendations 
and on the implementation of the Covenant as a whole, as well as about the practical 
implementation of the Covenant, the difficulties encountered in this regard, and the 
implementation of the Covenant at state leve!. The State party is also encouraged to provide 
more detailed information on the adoption of effective mechanisms to ensure that new and 
existing legislation, at federal and at state level, is in compliance with the Covenant, and about 
mechanisms adopted to ensure proper follow-up ofthe Committee's conc1uding observations. 
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l. The Committee considered the fourth, fifth and sixth periodic reports of the United 
States of America, sllbmitted in a single docllment (CERD/c/UsA/6), at its 1853rd and 
1854th meetings (CERD/C/SR.1853 and 1854), he Id on 21 and 22 February 2008. At its 
1 870th meeting (CERD/C/SR.1870), held on 5 March 2008, it adopted the following 
conc1uding observations. 

A. Introdllction 

2. The Committee we1comes the repolts, and the opportunity to continue an open and 
constructive dialogue with the State palty. The Committee also expresses appreciation for 
the detailed responses provided to the list of issues, as well as for the efforts made by the 
high-Ievel delegation to answer the wide range of questions raised during the dialogue. 

B. Positive aspects 

3. The Committee we1comes the acknowledgement ofthe multi-racial, multi-ethnic, 
and multi-cultural nature ofthe State party. 

4. The Committee notes with satisfaction the work carried out by the various executive 
departments and agencies ofthe State palty which have responsibilities in the field ofthe 
elimination ofracial discrimination, inc1uding the Civil Rights Division ofthe U.S. 
Depmtment of Justice, the Equal Employment Opportunity Commission (EEOC) and the 
Department ofHousing and Urban Development (HUD). 
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5. The Committee welcomes the reallthorisation, in 2005, ofthe Violence Against 
Women Act of 1994 (VAWA). 

6. The Committee also welcomes the reallthorisation, in 2006, ofthe Voting Rights Act 
of 1965 (VRA). 

7. The Committee commends the launch, in 2007, ofthe E-RACE Initiative 
("Eradicating Racism and Colorism from Employment"), aimed at raising awareness on the 
issue ofracial discrimination in the workplace. 

8. The Committee notes with satisfaction the creation, in 2007, ofthe National 
Partnership for Action to End Health Disparities for Ethnic and Racial Minority Populations, 
as well as the various programmes adopted by the U.S. Department ofHealth and Human 
Services (HHS) to address the persistent health disparities affecting low-income persons 
belonging to racial, ethnic and national minorities. 

9. The Committee also notes with satisfaction the California HOllsing Element Law of 
1969, which requires each local jurisdiction to adopt a hOllsing element in its general plan to 
meet the housing needs of al! segments ofthe population, inclllding low-income persons 
belonging to racial, ethnic and national minorities. 

C. Concerns and recommendations 

10. The Committee reiterates the concern expressed in paragraph 393 of its previous 
concluding observations of2001 (A/56/18, paras. 380-407) that the definition ofracial 
discrimination used in the federal and state legislation and in court practice is not always in 
line with that contained in article 1, paragraph 1, ofthe Convention, which requires States 
paliies to prohibit and eliminate racial discrimination in all its forms, inclllding practices and 
legislation that may not be discriminatory in purpose, but in effect. In this regard, the 
Committee notes that indirect, or de facto,- discrimination oeeurs where an apparently 
neutral provision, eriterion or practice would put persons of a particular racial, ethnic or 
national origin at a disadvantage compared with other persons, unless that provision, 
eriterion or practice is objectively justified by a legitimate aim and the means of achieving 
that aim are appropriate and necessary (ali.l (1 ». 

The Committee recommends that the State party review the definition of 
racial discrimination used in the federal and state legislation and in court 
practice, so as to ensure, in light of the definition of racial discrimination 
provided for in article 1, paragraph 1, of the Convention,- that it prohibits 
racial discrimination in all its forms, including practices and legislation 
that may not be discriminatory in purpose, but in effect. 

11. While appreciating that the Constitution and laws of the State paliy may be used in 
many instances to prohibit private actors fi-om engaging in acts of racial discrimination, the 
Committee remains eoncerned abollt the wide scope ofthe reservation entered by the State 
party at the time of ratifieation of the Convention with respect to discriminatory aets 
perpetrated by private individllals, groups or organisations (art. 2). 
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The Committee reeommends that the State party eonsider withdrawing or 
narrowing the seope of its reservation to article 2 of the Convention, and to 
broaden the proteetion afforded by the law against diseriminatory aets 
perpetrated by private individuals, groups or organizations. 

12. The Committee notes that no independent national human rights instihltion 
established in accordance with the Paris PrincipIes (General Assembly resolution 481134, 
annex) exists in the State party (art. 2). 

The Committee reeommends that the State party eonsider the 
establishment of an independent national human rights institution in 
aeeordanee Witll the Paris PrincipIes. 

13. While welcoming the acknowledgement by the delegation that the State pmiy is 
bound to apply the Convention throughout its territory and to ensure its effective application 
at alllevels, federal, state, and local, regardless ofthe federal struchll'e of its Government, 
the Committee notes with concern the lack of appropriate and effective mechanisms to 
ensure a coordinated approach towards the implementation ofthe Convention at the federal, 
state and locallevels (art. 2). 

The Committee reeommends that the State party establish appropriate 
meehanisms to ensure a eoordinated approaeh towards the implementation 
of the Convention at the federal, state and loeallevels. 

14. The Committee notes with concern that despite the measures adopted at the federal 
and state levels to combat racial profiling, including the elaboration by the Civil Rights 
Division ofthe U.S. Department of Justice ofthe Guidance Regarding the Use ofRace by 
Federal Law Enforcement Agencies,- such practice continues to be widespread. In 
particular, the Committee is deeply concerned about the increase in racial profiling against 
Arabs, Muslims and South Asians in the wake of the II September 200 l attack, as well as 
about the development ofthe National Entry and Exit Regislt:ation System (NEERS) for 
nationals of25 countries, al1located in the Middle East, South Asia 01' North Africa (arts. 2 
and 5 (b». 

Bearing in mind its general reeommendation No. 31 (2005) on the 
prevention of racial diserimination in the administration and funetioning 
of the criminal justiee system, the Committee reeommends that the State 
party strengthen its efforts to eombat racial profiling at the federal and 
state levels, inter alia, by moving expeditiously towanls the adoption of the 
End Racial Profiling Aet, 01' similar federal legislation. The Committee 
also draws the attention of the State party to its general reeommendation 
No. 30 (2004) on diserimination against non-eitizens, aeeording to whieh 
measures taken in the fight against terrorism must not diseriminate, in 
purpose or effeet, on the grounds of raee, eolour, deseent, or national or 
ethnie origin, and urges the State party, in aeeordanee with article 2, 
paragraph 1 (e), of the Convention, to put an end to the National Entry 
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and Exit Registration System (NEERS) and to eliminate other forms of 
racial pl'ofiling against Arabs, Muslims and South Asianso 

150 The Committee notes with concern that recent case law ofthe UoSo Supreme Court 
and the use ofvoter referenda to prohibit states from adopting race-based affirmative action 
measures have further limited the permissible use of special measures as a tool to eliminate 
persistent disparities in the enjoyment ofhuman rights and fundamental freedoms (art. 2 (2))0 

The Committee reitera tes that the adoption of special measures "when 
circumstances so warrant" is an obligation arising from article 2, 
paragraph 2, of the Conventiono The Committee therefore calls once again 
upon the State pal'ty to adopt and strengthen the use of such meaSUl'es 
when cil'cumstances wal'rant theil' use as a tool to eliminatc the persistent 
disparities in the enjoyment of human rights and fundamental freedoms 
and ensure the adequate developmcnt ami protection of membel's of racial, 
ethnic and national minoritieso 

160 The Committee is deeply concerned that racial, ethnic and national minorities, 
especially Latino and African American persons, are dispropOliionately concentrated in pOOl' 
residential areas characterised by sub-standard housing conditions, limited employment 
opportunities, inadequate access to health care facilities, undcr-rcsourced schools and high 
exposure to crime and violence (art. 3)0 

The Committee urges the State party to intcnsify its efforts aimed at 
reducing the phenomenon of residential segregation based on racial, ethnic 
and national origin, as well as its negative consequences fol' the affected 
individuals and groupso In particular, the Committee recommends that the 
State party: 

(i) Support the development of public housing complexes outside 
pOOl', racially segregated areas; 

(ii) Eliminate the obstacIes that Iimit affordable housing choice and 
mobility for beneficiaries of Section 8 Housing Choice Voucher 
Program; and 

(iii) Ensure the effective implementation of legislation adopted at the 
federal and state levels to combat discrimination in housing, 
incIuding the phenomenon of "steering" and other discl'iminatory 
practices carried out by private actorso 

17. Thc Committee I'emains concerned about the persistence of de facto racial 
segregation in public schools. In this I'egard, the Committee notes \Vith particular concern 
that the recent UoS. Supreme Court decisions in Parenls ¡nvolved in Community Schools Vo 
Seattle School District No. 1 (2007) and ,l¡Jeredith v. JejJerson Counly Board ofEducaliol1 
(2007) have rolled back the progl'ess made since the UoS. Supreme Court's landmark 
decision in Brown v. Board of Educalion (1954), and limited the ability of public school 
districts to address de facto segl'egation by prohibiting the use of race-conscious measures as 
a tool to promote integration (artso (2), 3 and 5 (e) (v)). 
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The Committee recommends that the State party undertake further 
studies to identify the underlying causes of de facto segregation and racial 
inequalities in education, with a view to elaborating effective strategies 
aimed at promoting school desegregation and providing equal educational 
opportunity in integrated settings for all students. In this regard, the 
Committee recommends that the State party take all appropriate 
measures, including the enaetment of legislation,- to restore the possibility 
for school districts to voluntarily pro mote sehool integration through the 
use of carefully tailored special measures adopted in accordauce to article 
2, paragraph 2, of the Convention. 

18. While appreciating that some forms ofhate speech and other activities designed to 
intimidate, such as the burning of crosses, are not protected under the First Amendment to 
the U.S. Constitution, the Committee remains concerned about the wide scope ofthe 
reservation entered by the State pal'ty at the time of ratification of the Convention with 
respect to the dissemination of ideas based on racial superiority and hatred (mi. 4). 

The Committee draws the attention of the State party to its general 
recommendations No. 7 (1985) and 15 (1993) concerning the 
implementation of article 4 of the Convention, and request the State party 
to consider withdrawing or narrowing the scope of its reservations to 
article 4 of the Convention. In this regard, the Committee wishes to 
reiterate that the prohibition of all ideas based on racial superiority or 
hatred is compatible with the right to freedom of opinion and expression, 
given that the exercise of this right carries special duties and 
responsibilities, including the obligation not to disseminate racist ideas. 

19. While noting the explanations pl'ovided by the State party with regard to the 
situation of the Western Shoshone indigenous peoples, considered by the Committee under 
its eady wal'l1ing and urgent action pl'ocedure, the Committee strongly regrets that the State 
pmi)' has not followed up on the recommendations contained in paragraphs 8 to 10 of its 
decision 1 (68) of2006 (CERD/C/USAlDEC/I) (art.5). 

The Committee reiterates its Decision 1 (68) in its entirety, and urges the 
State party to implement all the rccommendations contained therein. 

20. The Committee reiterates its concel'l1 with regard to the persistent racial disparities in 
lhe criminaljustice syslem ofthe State pmi)', including lhe disproportionate number of 
persons belonging to racial, ethnic and national minorities in the prison population, allegedly 
due to the harsher trealment lhat defendants belonging to these minorities, especially African 
American persons, receive at various stages of criminal proceedings (art.5 (a)). 

Bearing in mind its general recommendation No. 31 (2005) on the 
prevention of racial discrimination in the administration and functioning 
of the criminal justice system, according to which stark racial disparities in 
the administration and functioning of the criminal justiee system, 
including the disproportionate number of persons belonging to racial, 
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ethnic and national minorities in the prison population, may be regarded 
as factual indicators of racial discrimination, the Committee recommends 
that the State parÍ)' take aH necessary steps to guarantee the right of 
everyone to equal treatment beíore fI'ibunals and aH other organs 
administering justice, including further studies to determine the nature 
and scope of the problem, and the implementation of national strategies 01' 

plans of action aimed at the elimination of structuraI racial discrimination. 

21. The Committee notes with concern that according to information received, young 
offenders belonging to racial, ethnic and nationalminorities, including children, constitute a 
disproportionate number ofthose sentenced to life imprisonment without parole (ati. 5 (a». 

The Committee recaHs the concerns expressed by the Human Rights 
Committee (CCPRlCIUSAlCO/3/Rev.1, para. 34) and the Committee 
against Torture (CAT/CIUSAlCO/2, para. 34) with regard to federal and 
state Iegislation aHowing the use of life imprisonment without parole 
against young offenders, incInding children. In light oí the 
disproportionate imposition of life imprisonment without parole on young 
offenders, incIudillg children, belonging to racial, ethnic and national 
minorities, the Committec considers that the persistence of such sentencing 
is incompatible with articIe 5 (a) oí the Convention. The Committee 
therefore recommends that the State parÍ)' discontinue the use of life 
sentence without parole against persons under the age of eighteen at the 
time the offence was committed, and review the situation of persons 
already serving such sentences. 

22. While welcoming the recent initiatives undeliaken by the State party to improve the 
qualiÍ)' of criminal defence pl'Ogrammes for indigent persons, the Committee is concerned 
about the disproportionate impact that persistent systemic inadequacies in these programmes 
have on indigent defendants belonging to racial, ethnic and nationalminorities. The 
Committee also notes with concern the displ'OpOliionate impact that the lack of a generally 
recognized right to counsel in civil proceedings has on indigent persons belonging to racial, 
ethnic and national minorities (ati. 5 (a». 

The Committee recommends that the State parÍ)' adopt aH necessary 
measures to eliminate thc disproportionate impact that persistent systemic 
inadequacies in criminal defence programmes for indigcnt persons have on 
defendants belonging to racial, ethnic and national minorities, inter alia, 
by increasing its efforts to improve the qualiÍ)' of legal representation 
provided to indigent defendants and ensuring that public legal aid systellls 
are adequately funded and supervised. The COllllllittee further 
recollllllends that the State parÍ)' aHocate sufficient resources to cnsure 
legal representation of indigent persons belonging to racial, ethnic and 
national lIlinorities in civil proceedings, witlí particular rcgard to those 
proceedings where basic human needs, such as housing, health care, 01' 

child custody, are at stake. 
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23. The Committee remains concerned about the persistent and significant racial 
dispal'ities with regard to the imposition ofthe death penalty, particularly those associated 
with the race of the victim, as evidenced by a number of studies, including a recent study 
released in October 2007 by the American Bar Association (ABA)' (art. 5 (a)). 

Taking into account its general recommendation No. 31 (2005) on the 
prevention of racial discrimination in the administration and functioning 
of the criminal justice system, the Committee recommends that the State 
party undertake further studies to identify the underlying factors of the 
suhstantial racial disparities in the imposition of the deatlt penalty, witlt a 
view to elaborating effective strategies aimed at rooting out discriminatory 
practices. Tite Committee wishes to reiterate its previous recommendation 
contained in paragraph 396 of its previous concluding observations of 
2001, tltat tite State party adopt aH necessary measures, including a 
moratorium, to ensure tltat deatlt penalty is not imposed as a result of 
racial bias on tite part of prosecutors, judges, juries and lawyers. 

24. The Committee regrets the position taken by State party that the Convention is not 
applicable to the treatment offoreign detainees held as "enemy combatants", on the basis of 
the argument that the law of armed conflict is the exclusive lex specialis applicable, and that 
in any event the Convention "would be inapplicable to allegations ofunequal treatment of 
foreign detainees" in accordance to article 1, paragraph 2, oflhe Convention. The Committee 
al so notes with concern that the State party exposes non-citizens under its jurisdiction to the 
risk ofbeing subjected to torture 01' cruel, inhuman 01' degrading treatment 01' punishment by 
means oftransfer, rendition, 01' refoulement to third countries where there are substantial 
reasons to believe that they will be subjected to such treatment (arls. 5 (a), 5 (b) and 6). 

Bearing in mind its general recommendation No .. 30 (2004) on non
citizens, tite Committee wisltes to reitera te tltat Sta tes parties are under an 
obligation to guarantee equality hetween citizens and non-citizens in tite 
enjoyment of tite rigltts set forth in article 5 of the Convention, including 
tite rigltt to equal treatment before tite tribunals and aH otlter organs 
administering justice, to tite extent recognised under inte1'11ational law, and 
tltat article 1, paragraplt 2, must be construed so as to avoid undermining 
tite basic prohibition of discrimination set out in article 1, paragraplt 1, of 
the Convention. 

The Committee also recaHs its Statement on racial discrimination and 
measures to combat terrorism (A/57118), according to which States parties 
to the Convention are under an obligation to ensure that measures takcn in 
the struggle against terrorism do not discriminate in purpose 01' effcct on 
grol1nds of rae e, colour, descent 01' national 01' ethnic origino 

I American Bar Association, "State Death Penalty Assessments: Key Findings," 29 October 2007, 
http://www.abanet.orglmoratorium/assessmentprojectlkeyfindings.doc. 
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The Committce therefore urges the State pal'ty to adopt an necessary 
measures to gual'antee the right of foreign detainees held as "enemy 
combatants" to judicial rcview of the lawfulness and conditions of 
detention, as wen as their I'ight to remedy for human rights violations. The 
Committee fUl'ther requests the State party to ensure that non-citizens 
detained 01' arrested in the fight against terrorism are effectively protccted 
by domestic law, in compliance with international human rights, refugee 
and humanitarian law. 

25. While recognising the eff0l1s made by the State pm1y to combat the pel'vasive 
phenomenon ofpolice brutality, the Committee remains concerned about allegations of 
brutality and use of excessive or deadly force by law enforcement officials against persons 
belonging to racial, ethnic 01' national minorities, in particular Latino and African American 
persons and undocumented migrants crossing the U.S.-Mexico bordel'. The Committee also 
notes with concern that despite the efforts made by the State party to prosecute law 
enforcement officials for criminal misconduct, impunity ofpolice officers responsible for 
abuses allegedly remains a widespread problem (arts. 5 (b) and 6). 

The Committee recommends that the State party increase significantly its 
efforts to eliminate police brutality and excessive use of force against 
persons belonging to racial, ethnic 01" national minorities, as wen as 
undocumented migrants crossing the U.S.-Mexico border, in ter alia, by 
establishing adequate systems for monitol'ing police abuses and developing 
further training oppol'tnnities fol' law enforcement officials. The 
Committee fnrther requests tbe State pal'ty to ensure that reports of police 
brutality and excessive use of force are independentIy, promptly and 
thoroughly investigated and that perpetrators are prosecuted and 
appropriately punished. 

26. While welcoming the various measures adopted by the State pmt}' to prevent and 
punish violence and abuse against women belonging to racial, ethnic and national minorities, 
the Committee remains deeply concerned about the incidence ofrape and sexual violence 
experienced by women belonging to such groups, particularly with regard to American 
Indian and Alaska Native \Vomen and female migrant workers, especially domestic workers. 
The Committee al so notes with concern that the alleged insufficient will of federal and state 
authorities to take action with regard to such violence and abuse ofien deprives victims 
belonging to racial, ethnic and nationalminorities, and in particular Native American 
women, of their right to access to justice and the right to obtain adequate reparation or 
satisfaction for damages suffered (arts. 5 (b) and 6). 

The Committce recommends that the State party increase its efforts to 
prevent and punish violen ce and abuse against women belonging to racial, 
ethnic aIHlnationalminorities, inter alia, by: 

(i) Setting up and adequately funding prevention and early 
assistance centres, counselling services and temporary sheIters; 
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(ii) Providing specific training for those working within the criminal 
justice system, incIuding police officers, lawyers, prosecutors amI 
judges, and medical personnel; 

(iii) Undcrtaldng information campaigns to mise awareness among 
women belonging to racial, ethnic and national minorities abont 
the mechanisms and procednres provided for in national 
legislation on racism and discrimination; and 

(iv) Ensuring that reports of rape and sexual violence against women 
belonging to racial, ethnic and national minorities, and in 
particular Native American women, are independently, promptly 
and thoroughly investigated, and that perpetrators are 
prosecuted and appropriately punished. 

The Committee requests the State party to inc\ude information on the 
results of these measures and on the number of victims, perpetrators, 
convictions, and the types of sanctions imposed, in its next periodic reporto 

27. The Committee remains concerned about the disparate impact that existing felon 
disenfranchisement laws have on a large number of persons belonging to racial, ethnie and 
national minorities, in particular African American persons, who are dispropOliionately 
represented at every stage of the criminal justice system. The Committee notes with 
paliiclllar concern that in some states, individuals remain disenfranchised even afier the 
completion oftheir sentences (art. 5 (e)). 

Taking into accollnt the disproportionate impact that the implementation 
of disenfranchisement laws has on a large number of persons belonging to 
racial, ethnic and national minorities, in particular African American 
persons, the Committee recommends that the State Party adopt all 
appropriate measures to ensure that the denial ofvoting rights is used only 
with regard to persons convicted of the most serious crimes, and that the 
right'to vote is in any case automatically restored after the completion of 
the criminal sentence. 

28, The Committee regrets that despite the various measures adopted by the State patiy 
to enhance its legal and institutional mechanisms aimed at combating discrimination, 
workers belonging to racial, ethnie and national minorities, in patlicular women and 
undocumented migrant workers, continue to face discriminatory treatment and abuse in the 
workplace, and to be disproportionately represented in occupations characterized by long 
working hours, low wages, and unsafe 01' dangerolls conditions ofwork. The Committee also 
notes with concern that recent judicial decisions ofthe U.S. SlIpreme Court - including 
HojJman Plastics Compound, Inc, v, NLRB (2007), Ledbetter V. Goodyear Tire and Rubber 
Co, (2007) and Long Istand Care al Home, LId. v, Coke (2007) - have further eroded the 
ability of workers belonging to racial, ethnie and national minorities to obtain legal 
protection and redress in cases of diseriminatory treatment at the workplace, lInpaid 01' 

withheld wages, 01' work -related injury 01' ilInesses (arts, 5 ( e) (i) and 6). 
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Tite Committee recommellds tltat tite State party tal,e aH appropriate 
measures, illcluding increasing tite use of "pattern amI practice" 
investigations, to combat de facto discrimination in tite workplace and 
ensure tite equal and effective enjoyment by persons belonging to racial, 
etltnic and national minorities of tlteir rigltts under article 5 (e) of tite 
Convention. Tite Committee furtlter recommends tltat tite State party take 
effective measures, including tite enactment of legislation, suclt as tite 
proposed Civil Rigltts Act of 2008,- to ensure tite rigltt of workers 
belonging to racial, etltnic and national minorities, including 
undocumented migrant workers, to obtain effective protection and 
remedies in case ofviolation oftlteir Ituman rigltts by tlteir employer. 

29. The Committee is concerned about reports relating to activities, such as nuclear 
testing, toxic and dangerous waste storage, mining 01' logging, carried out 01' planned in areas 
of spiritual and cultural significance to Native Americans, and about the negative impact that 
such activities allegedly have on the enjoyment by the affected indigenous peoples of their 
rights under the Convention (arts. 5 (d) (v), 5 (e) (iv) and 5 (e) (vi». 

Tite Committee recommends that the State party take aH appropriate 
measures, in consultation with indigenous peoples concerned and tlteir 
representatives chosen in accordance with their own procedure, - to 
ensure that activities carried out in areas of spiritual and cultural 
significan ce to Native Americans do not have a negative impact on the 
enjoyment of their rights un del' the Convention. 

The Committee further recommends that the State party recognize tite 
rigltt of Native Americans to participate in decisions affecting tltem, and 
consult and cooperate in good faith witlt the indigenous peoples concerned 
befo re adopting and implementing any activity in areas of spiritual and 
cultural significance to Native Americans. While noting tite position of the 
State party with regard to the United Nations Declaration on tite Rigltts of 
Indigenous Peoples (AIRES/611295), tite Committee finaHy recommends 
tltat the decIaration be used as a guide to interpret tite State party's 
obligations under tite Convention relating to indigenous peoples. 

30. The Committee notes with concern the repOlts of adverse effects of economic 
activities eonneeted with the exploitation of natural resourees in eountries outside the United 
States by transnational eorporations registered in the State pUlty on the right to land, health, 
living enviromnent and the way oflife ofindigenous peoples living in these regions (arts. 2 
(1) (d) and 5 (e). 

Inlight of articIe 2, paragraplt 1 (d), and 5 (e) oftlte Convention and of its 
general recommcndation No. 23 (1997) on tite rigltts of indigenous peoples, 
the Committee encourages tite State party to take appl'opriate Icgislative 
01' administrative measures to prevent acts of transnational corporations 
registered in the State party wltich negatively impact on tite enjoyment of 
rights of indigenous peoples in territories outside tite United Sta tes. In 
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particular, the Committee recommends that the State party explore ways 
to hold transnational corporations registered in the United States 
accountable. The Committee requests the State party to include in its next 
periodic report information on the effects of activities of transnational 
corporations registered in the United States on indigenous peoples abroad 
ami on any measures taken in this regard. 

31. The Committee, while noting the effOlis lIndertaken by Ihe Slale party and civil 
society organizations lo assist Ihe persons displaced by Hurricane Katrina of2005, remains 
concerned about Ihe disparate impact Ihat Ihis natural disasler continues lo have on low
income African American residents, many of whom conlinue lo be displaced afier more Ihan 
two years afier the hllrricane (ali. 5 (e) (iii)). 

The Committee recommends that the State party in crease its efforts in 
order to facilitate the return of persons displaced by Hllrricane Katrina to 
their homes, if feasible, or to gllarantee access to adequate and affordable 
housing, where possible in their place of habitual residen ce. In particular, 
the Committee calls upon the State party to ensure that every effort is 
made to ensnre genuine consultation and participation of persons 
displaced by Hurricane Katrina in the design and implementation of all 
decisions affecting them. 

32. While noting the wide mnge of measures and policies adopted by the State patiy to 
improve access to health insurance and adequale health-care and services, the Committee is 
concerned that a large number of persons belonging to racial, ethnic and national minorities 
still remain wilhoul heallh insurance and face numerous obslacles to access to adequale 
health care and services (mi. 5 (e) (iv)). 

The Committee recommends that the State party continue its efforts to 
address the persistent health disparities affecting persons belonging to 
racial, ethnic and national minorities, in particular by eliminating the 
obstacles that currently prevent or limit their access to adequate health 
care, such as lack of health insurance, unequal distribution of health-care 
resources, persistent racial discrimination in the provision of health ca re 
and poor quality of public health-care services. The Committee requests 
the State party to collect statistical data on health disparities affecting 
persons belonging to racial, ethnic and national minorities, disaggregated 
by age, gcnder, race, ethnic or national origin, and to inclllde it in its next 
periodic reporto 

33. The Committee regrets that despite the efforts ofthe Stale parly, wide racial 
disparities continue to exist in the field of sexual and reprodllctive health, particlllarly with 
regard lo Ihe high maternal and infant mOliality rates among women and children belonging 
lo racial, elhnic and national minorilies, especially African Americans, the high incidence of 
uninlended pregnancies and greater abortion rates affecting AfHcan American women, and 
Ihe growing disparities in HIV infection rates for minority women (art. 5 (e) (iv)). 
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The Committee recommends that the State party continue its cfforts to 
address persistent racial dispal'ities in sexual and reproductive health, in 
particular by: 

(i) Improving access to maternal health ca re, family planning, pre
and post- natal care and emergency obstetric services, inter alia, 
throngh the reduction of eligibility barl'iers for Medicaid 
coverage; 

(ii) Facilitating access to adequate contraceptive and family planning 
methods; and 

(iii) Providing adequate sexual education aimed at the prevention of 
unintended pregnancies and sexually-transmitted infections. 

34. While welcoming the measures adopted by the State patiy to reduce the significant 
disparities in the field of education, including the adoption ofthe No Child Left Behind Act 
of2001 (NCLB), the Committee remains concerned about the persistent "achievement gap" 
between students belonging to racial, ethnic 01' national minorities, including English 
Language Learner ("ELL") students, and white students. The Committee also notes with 
concern that alleged racial disparities in suspension, expulsion and arrest rates in schools 
contribute to exacerbate the high dropout rate and the referral to the justice system of 
students belonging to racial, ethnic or national minorities (art.5 (e) (v)). 

The Committee recommends that the State party adopt all appropriate 
measures,- incIuding special measures in accordance with article 2, 
paragraph 2, of the Convention,- to reduce the persistent "achievement 
gap" betwecn students belonging to racial, ethnic 01' national minorities 
and white students in the field of education, inter alia, by improving the 
quaUty of education provided to these students. The Committee also ca lis 
upon the State party to cncourage school districts to review their "zero 
toleran ce" school discipline poUcies, with a view to Iimiting the imposition 
of suspension 01' expulsion to the most sel'ious cases of school misconduct, 
aJl(1 to provide training opportunities for police officers deployed to patrol 
school hallways. 

35. While welcoming the clarifications offered by the State party with regard to the 
burden of proof in racial discrimination claims under civil rights statutes, the Committee 
remains con cerned that claims ofracial discrimination under the Due Process Clause ofthe 
Fifth Amendment to the U.S. Constitution and the Equal Protection Clause ofthe Fourteenth 
Amendment must be accompanied by proof of intentional discrimination (arts. 1 (1) and 6). 

The Committee recommends that the State party review its federal and 
state legislation and practice concerning the burden of proof in racial 
discrimination c1aims, with a view to allowing, in accordance with articlc 1, 
paragraph 1 of the Convention, a more balanced sharing of the burden of 
proof between the plaintiff, who must establish a, prima facie, case of 
discl'imination, whether direct 01' based on a disparate illlpact, and the 
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defendant, wlto sltould provide evideuce of an objcctive and reasonable 
justification for the differential treatment. The Committee calls in 
particular on the State Party to consider adoption {jf the Civil Rights Act 
of2008. 

36. The Committee regrets that despite the efforts made by the State party to provide 
training programmes and cOlll'ses on anti-discrimination legislation adopted at the federal 
and state levels, no specific training programmes or courses have been provided to, inter alia, 
government officials, the judiciary, federal and state law enforcement officials, teachers, 
social workers and other public officials in order to raise their awareness about the 
Convention and its provisions. Similarly, the Committee notes with regret that information 
about the Convention and its provisions has not been brought to the attention ofthe public in 
general (art. 7). 

The Committee recommends that the State party organize public 
awareness and education programmes on the Convention and its 
provisions, and step up its efforts to make government officials, the 
judiciary, federal and state law enforcement officials, teachers, social 
workel's and tite public in general aware about the responsibilities of the 
State party under the Convelltioll, as well as the mechanisms and 
procedures provided for by the Convention in the field of· racial 
discrimination amI in toleran ce. 

37. The Committee requests the State party to provide, in its next periodic report, 
detailed illformatioll on the legislation applicable to refugees and asylum-seekers, and on the 
alleged mandatory and prolonged detention of a large number of non-citizens, including 
undocumented migrant workers, victims oftrafficking, asylum-seekers and refugees, as well 
as members oftheir families (arts. 5 (b), 5 (e) (iv) and 6). 

38. The Committee also requests the State pmty to provide, in its next periodic repOli, 
detailed information on the measures adopted to preserve and promote the culture and 
traditions of American lndian and Alaska Native (AIAN) and Native Hawaiian and Other 
Pacific lslander (NHPI) peoples. The Committee further requests the State party to provide 
information on the extent to which curricula alld textbooks for primary and secondary 
schools reflect the multi-ethnic nature ofthe State party, and provide sufficient information 
on the history and culture ofthe different racial, ethnic and national groups living in its 
territory (art. 7). 

39. The Committee is aware ofthe position ofthe State party with regard to the Durban 
Declaration and Programme of Action and its follow-up, but in view ofthe importance that 
such a process has for the achievement of the goals of the Convention, it calls upon the State 
pmty to consider pmiicipating in the preparatory process as well as in the Durban Review 
Conference itself. 

40. The Committee notes that the State pm·ty has not made the optional declaration 
provided for in article 14 ofthe Conventioll alld invites it to consider doing so. 
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41. The Committee recommends that the State paliy ratify the amendment to article 8, 
paragraph 6, ofthe Convention, adopted on 15 January 1992 at the fourteenth meeting of 
States parties to the Convention and endorsed by General Assembly resolution 47/111. In 
this connection, the Committee cites General Assembly resolution 61/148, in which the 
Assembly strongly urged States parties to accelerate their domestic ratification procedures 
with regard to the amendment and to notifY the Secretary-General expeditiously in writing of 
their agreement to the amendment. 

42. The Committee recommends that the State paliy's repOlis be made readily available 
to the public at the time of their submission, and that the observations ofthe Committee with 
respect to these reports be similarly publicised in the official and nationallanguages. 

43. The Committee recommends that the State patiy, in connection with the preparation 
ofthe next periodic report, consult widely with organizations of civil society working in the 
area of human rights protection, in particular in combating racial discrimination. 

44. The Committee invites the State party to update its core document in accordance 
with the hannonised guidelines on reporting under the international human rights treaties, in 
patiicular those on the common core document, as adopted by the fifth inter-Committee 
meeting ofthe human rights treaty bodies held in June 2006 (HRIlGEN/2/RevA). 

45. The State party should, within one year, provide information on the way it has 
followed up on the Committee's recommendations contained in paragraphs 14, 19,21,31 
and 36, pursuant to paragraph 1 ofrule 65 ofthe rules ofprocedure. 

46. The Committee recommends that the State patiy submit its seventh, eighth and ninth 
periodic repOlis in a single document, due on 20 November 2011, and that the report be 
comprehensive and address all points raised in the present concluding observations. 


