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5
“A TALE OF TWO CITIES”

Th e Judiciary and the Rule of 
Law in Latin America

Daniel M. Brinks

The Latin American legal landscape has undergone a paradoxical shift in the last thirty 

years. On the one hand, formerly supine courts have become more effi  cient, more eff ective, 

and far more consequential in both the region’s politics and the daily lives of its people. 

Quite simply, laws matter more now. Long gone—in many though not all countries—are 

the days when authoritarian and democratic leaders alike could safely ignore their apex 

courts, trampling on rights and transgressing the constitutional separation of powers. Social 

interactions, especially for the middle class, are no longer a pure power game, if they ever 

were, but are now more structured by a matrix of rights and responsibilities. Courts are 

striking down some ambitious government policies and imposing others, in the name of 

constitutional rights. Observers speak of a new kind of court and possibly a new, rights-

conscious, way of understanding constitutions and democratic citizenship. Students of Latin 

American politics will have to come to grips with the origins and consequences of this new 

legal order, as well as the causes of its absence in certain countries.

On the other hand, public security has deteriorated in many countries, and has become 

one of the overriding concerns of publics and observers alike. Crime, and violent crime in 

particular, seems to threaten the very foundations of the state and the regime. The fear of 

violence and sensation of insecurity leads to public support for draconian public policies, 

increased state violence against a perceived criminal class, and vigilante justice. Increasingly 

well-armed, well-funded, and well-organized criminal networks infi ltrate democratic gov-

ernments and threaten the state itself. In the most extreme cases, as in the border region 

between the United States and Mexico, certain areas of Rio de Janeiro, and some cities in 

Central America, the situation is reminiscent of a civil war with the state fi ghting multiple 

combatants who are also fi ghting each other. From the assassination of gubernatorial can-

didates in Mexico to the drug money fi nancing of campaigns, crime increasingly infi ltrates 

politics, while ordinary politics are increasingly tinted by demands for an eff ective public 

safety response.

The rule of law and the judiciaries in Latin America are marked by this dualism. Courts 

are now contributing to the creation of more accountable regimes and a more robust, more 

inclusive democracy. At the same time, however, there are growing concerns about unac-

countable judiciaries meddling in important public policy issues, and about their failure to 

respond to crime and corruption in the region. Crime and violence erode the legitimacy 
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of the courts precisely when the latter are taking on a more visible role in politics. In this 

chapter I explore this disjointed legal reality, setting out what we have learned and what 

remains unknown. In the fi rst section I describe the largely positive changes that have taken 

place in the area of judicial politics, but that may now be leading to some excesses. In the 

second I address some of the shortcomings of the rule of law more broadly. I conclude with 

a very brief refl ection on the possible relationship between these two contradictory trends. 

As in Dickens’ A Tale of Two Cities, then, “it [is] the best of times, it [is] the worst of times” 

for courts and the rule of law in Latin America, and we have yet to understand how these 

disparate realities can coexist, let alone how they are related. 

Judicial Politics in Latin America
The last twenty-fi ve years have seen an explosion of work on Latin American judiciaries. 

Until the mid-1990s, political scientists largely left the study of law and courts in Latin 

America to lawyers and law and society/law and development scholars. Beginning in about 

1995, however, courts started to draw the attention of comparativists, and by now we have 

a relatively well-developed literature on the emergence, behavior and impact of courts in 

the region. Taking the central research concerns in more or less logical progression, we 

have at least begun to study (a) the political origins of more (and less) powerful courts; (b) 

why judges behave the way they do; (c) how courts interact with the regime transitions of 

the 1980s, especially in relation to transitional justice issues; and (d) how judicial interven-

tions aff ect political dynamics and public policies. I will deal with each of these issues, in 

that order.

First, however, a very brief defi nitional note. Although many scholars use terms like 

judicial independence, power, authority, autonomy, and judicialization as if their meaning were 

self-evident, these are widely contested terms. My own preferences in the use of these terms 

and some brief references to the debates can be found elsewhere.1 In this chapter, I will 

simply adopt what I think is a fairly commonsensical usage, even if it elides diffi  cult con-

ceptual issues. I use autonomy as a synonym for a standard notion of independence—judges’ 

freedom to make decisions according to their own vision of what the law requires, without 

undue interference; I will use authority to refer to a court’s legal scope of action—the kinds 

of cases and claims a court can decide; I will refer to judicial power as the capacity to make 

consequential decisions—that is, important decisions that diverge from the preferences of 

dominant political actors and that generate the desired real world eff ects (power, thus, 

requires both autonomy and authority); and judicialization or legalization, interchangeably, 

to describe the extent to which courts become relevant actors, and legal categories become 

relevant considerations, in the design and implementation of public policy.

One of the crucial substantive concerns of the literature on courts and the rule of law 

in Latin America is to establish the political origins of powerful courts. Perhaps one of the 

most striking developments in Latin American politics, after the transition to democracy, 

is the emergence of many powerful courts. The constitutional chamber of the Costa Rican 

Supreme Court has transformed the way majority and minority parties conduct legislative 

negotiations and has intervened on important substantive issues, including the adequacy 

of health care and the rights of gay and lesbian Costa Ricans.2 In February of 2010, the 

Colombian Constitutional Court invalidated a constitutional amendment allowing the 

reelection of President Uribe, at a moment when Uribe’s popularity was as high as it had 

ever been. Among other major interventions, this court has also mandated free primary 

education (outlawing the existing tuition scheme), re-shaped the entire public health sys-
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tem, and directed the government’s attempts to address the situation of about 4 million dis-

placed persons. The Argentine Supreme Court has been, for most of the successive Kirchner 

administrations, nearly the only eff ective opposition actor in the Argentine political arena. 

The Brazilian Supremo Tribunal Federal, the highest constitutional court in the country, 

has occasionally vetoed crucial policy initiatives, under both Cardoso and da Silva. It seems 

clear that courts in Latin America are asserting themselves in unprecedented ways.

There are, of course, marked exceptions. Most observers agree that the Venezuelan 

Supreme Court has become far less autonomous under President Hugo Chávez. This is the 

result both of intentional design features built into the 1999 Constitution, and of ongo-

ing interference with the operation of the courts in Venezuela, including the naming of 

unconditionally adherent judges, the fi ring of judges who hold the government to account, 

the use of temporary appointees without constitutional protection to fi ll vacancies, and 

similar measures. One of the more egregious examples of the nakedly political use of courts 

occurred in October, 2009, when the Nicaraguan Constitutional Chamber allowed sitting 

president Daniel Ortega to run for reelection, despite a constitutional prohibition. To cob-

ble together a majority for that decision, the Sandinista block of judges called for an unex-

pected hearing, slipped notices under the doors of non-Sandinista judges at a time when 

they could not reasonably be discovered, then brought in (friendly) replacement judges to 

fi ll the empty seats. The decision stood, even though the opposition judges cried foul. These 

courts are victims—sometimes willing ones—of intentional, far-reaching politicization.

Other courts act in a passive, non-confrontational way out of conviction rather than 

coercion or nakedly political allegiance. For many years after democratization, at least until 

2006 or so, the Chilean Constitutional Court was essentially invisible, while the Chilean 

Supreme Court acted as one of the last defenders of Pinochet’s legal order, standing in 

the way of an eff ective investigation into the excesses of the prior regime. The Mexican 

Supreme Court was largely quiescent under the dominance of the PRI, and even today pre-

fers to focus on arbitrating separation of powers disputes than on the vigorous protection or 

expansion of constitutional rights. The Costa Rican Supreme Court had, until 1989, largely 

abdicated its constitutional oversight role. Clearly, there are strong courts and weak courts 

in Latin America; in spite of the clear examples of the latter, however, the trend has been 

largely in the direction of more powerful courts.

A purely institutional analysis backs up this observation. Coding no more than their 

formal constitutionally protected features and creating an index for each court’s de jure 

scope of authority and level of autonomy, we can array the courts in terms of their expected 

autonomy and authority, as in Figure 5.1.3 Note, of course, that this is a coding of formal 

institutional features, and thus at best a candidate for an independent variable in any analysis 

of the actual behavior of these courts.

There is not, to date, a reliable, systematic, behavior-based measure of judicial power 

or autonomy for the region, but the results of this institutional analysis more or less track 

non-systematic observations of court behavior. Many observers would agree that Chile 

has very autonomous courts with relatively limited scope of action; that the constitutional 

courts in Colombia and Brazil, and the Mexican Supreme Court, are at the high end of 

both autonomy and authority for the region. They would also agree that Venezuela and 

(at least historically) the Dominican Republic deserve to be on the low end, though the 

latter has recently behaved far better than its institutional score would suggest. Honduras, 

Panama, and Argentina also appear well placed. Uruguay’s court has a deserved reputation 

for autonomy, but is not exceptionally active, as the index predicts. Whether because insti-

tutional design is an intervening variable, produced by deeper political causes, or because it 
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has independent causal eff ects, then, institutional measures of formal autonomy and author-

ity seem to track some of the variation in judicial power.

The behavior of some courts, however, does not refl ect their institutional DNA. Again 

drawing on impressionistic personal observations and individual case studies, most would 

agree that Costa Rica in particular has, since shortly after the 1989 constitutional reforms, 

one of the more activist constitutional bodies in the region. El Salvador should be nearer the 

low end, and certainly below Uruguay on any measure, and Nicaragua should also be fur-

ther down the scale. Either our measure misses some crucial institutional variables, there-

fore, or some courts exercise far more or far less power than their institutional design would 

suggest. If the latter is true, then the discrepancies highlight the need to further develop our 

explanations for the appearance of more powerful courts in the region.

The dominant paradigm applied so far to explain the emergence of powerful courts holds 

that the primary cause of stronger courts is the increasing level of political fragmentation in 

the region. The theory, advanced in the Latin American context by Finkel and Bill Chavez4 

among others, addresses both the creation of stronger courts through constitutional design 

or judicial reform, and the actual operation of courts, once created. As to the former, the 

basic notion is that political actors who are certain they will be in control will not want 

to be constrained by a powerful court. On the other hand, politicians who are uncertain 

whether they will be in charge in the future will delegate substantial power to autonomous 

courts in order to reduce the risk of greater losses while they are out of power. Political 

uncertainty, in this view, creates a demand for the low cost political insurance that courts 

can provide: courts are created as arbiters of the political contest, to ensure that the losers in 

any given round will be able to contest power eff ectively in the next round, and to police 

constitutional boundaries.5 An alternative logic suggests that a higher number of veto play-

ers in the design process prevents dominant actors from creating courts that will respond 

exclusively to their interests, thus producing courts that are more autonomous of top power 

holders. Either way, a more pluralistic political environment is thought to breed stronger 

courts.

Figure 5.1 De jure autonomy and scope of authority of Latin American courts as of 2009 
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Once courts are created, political fragmentation also creates the space for them to act 

decisively. Under the veto player logic, it is more diffi  cult to punish or reward courts for 

their behavior when there are more players in the political arena; moreover, a more frag-

mented legislature should have greater diffi  culty enacting policy, thus creating a governance 

vacuum that courts can fi ll. And under the insurance logic, dominant political actors are 

more likely to protect courts if they anticipate that they might need judicial protection 

in the future, when they are less dominant. Both of these accounts seem to explain when 

courts might escape punishment for decisions that defy either the executive or the legis-

lature—they explain the opportunity for judicial activism. They do not, however, do much 

to explain when courts might want to challenge a majoritarian viewpoint—they do not 

provide a motive for judicial activism. 

This basic theory has found considerable empirical support in other regions, and seems 

to have some empirical basis in Latin America. Surely the emergence of a stronger court 

in Mexico owes much to the PRI’s loss of its hegemonic status; the Colombian court ben-

efi ted from the fragmentation of the political arena there after the collapse of the Frente 

Nacional pact and appeared to be losing ground as Uribe consolidated control; Costa Rica’s 

and Uruguay’s courts are as strong as they are in part because they operate in a reliably plu-

ralistic political environment. But there are other cases that fi t the paradigm less well. The 

Argentine Supreme Court began acting in a much more autonomous way after a change in 

personnel starting in 2002, despite the Justicialist (Peronist) Party’s continued hegemony. 

The Chilean Constitutional Court appears to have awoken to its mission in the last fi ve 

years or so, without any marked contemporaneous changes in the number of players in that 

political arena (although it is true that the Concertación has been weakening in this period). 

The Brazilian court should be more activist than it is, given its highly fragmented politi-

cal environment. And the Colombian Constitutional Court ultimately surprised everyone 

with its anti-reelection decision at a time of heightened dominance by an extremely popular 

president. There is plenty of variation left unexplained by this dominant paradigm.

Recently, other theories have emerged to explain these anomalies, without denying 

that a pluralistic political environment is important. One possibility is that institutional 

variables are more important than we have recognized so far. There have been a number of 

country studies, but we have yet to see a well-crafted comparative look at Latin American 

judiciaries that explores the consequences of institutional variables for court behavior. In 

any event, it is surely true that political context variables interact with institutional design. 

With more robust institutional insulation, it seems likely that courts could tolerate lower 

levels of political fragmentation. The ability of outside actors to exercise institutional levers 

of control should be a function of the veto points defi ned by formal and informal rules, the 

thresholds required for their action, and the level of fragmentation in the political arena. 

Any explanation grounded in the capacity of political actors to appoint or to punish judges 

must pay attention both to the political context and to the formal and informal institutional 

mechanisms that specify how judges can be appointed and punished.

If these explanations deal primarily with opportunity, an alternative set of explanations 

is emerging that addresses judicial motivations more frontally. These theories focus less on 

political pragmatism, and more on the nature of the law and current ideas about courts. One 

argument that has gained considerable attention in Latin America is that there has been a 

large-scale cultural change in the region—in terms of “legal culture” if nothing else. The 

essence of this change is the appearance of a new generation of jurists and legal scholars who 

“take rights seriously” in the Dworkinian sense.6 In some cases, the argument goes, these 

neo-constitutionalist scholars come to occupy courts, pushing out the earlier  generation of 
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formalistic, deferential judges. Clearly, there is a struggle, especially visible within the judicial 

ranks of Brazil, Chile, and Colombia, between the old traditionalist formalistic judges and 

the new more consequentialist, socially conscious and self-consciously progressive judges.7 

The sources and eff ects of this ideational change are certainly worth exploring further.

This brings us to the second of the research questions identifi ed in the introduction, the 

individual level complement to the institutional question addressed above—the political 

origins of judicial behavior. In the United States, much of the literature revolves around a 

debate between those who argue that judges, once appointed, follow their policy prefer-

ences,8 those who emphasize judges’ strategic anticipation of outside actors’ reaction to their 

rulings,9 and those who give more credence to role orientations and the importance of the 

law to the judicial enterprise.10 In Latin America, most of the work focusing on judicial 

behavior has adopted the strategic approach,11 although there are exceptions that focus more 

on institutional legacies and judicial role conceptions.12 

Because the literature evolved largely in the context of the U.S. Supreme Court, with 

little or no institutional and political variation, it tends to essentialize these attributes of 

courts, as if all judges at all times act the same way for the same reasons. In the comparative 

context, by contrast, we need to be open to the possibility that individual judicial behav-

ior on diff erent courts might be better explained by diff erent theories. It seems clear, for 

instance, that both institutional variables—the degree of political insulation and hierarchi-

cal control built into judicial systems, for example—and contextual variables—the history 

of judicial autonomy, the ideological strands present in the political arena, or the level of 

political fragmentation—aff ect the pressures brought to bear on judges. Diff erent constella-

tions of factors might require them to be more or less strategic, allow them to follow their 

policy preferences to a greater or lesser degree, or change the extent to which they must 

adhere to dominant judicial role conceptions. Our task in comparative judicial politics is 

to identify the conditions under which diff erent variables matter, and to better specify the 

relationships among the diff erent variables.

Once courts are in place and judges have begun to decide cases, of course, we come 

to the third question: how do these decisions aff ect the politics of the region? There is 

one area in which courts have naturally played a starring role, remarkable either for their 

failures or their successes. In the aftermath of grievous human rights abuses, the question 

arose in nearly all the countries of the region: what should be done with the violations from 

prior regimes? In nearly all the countries there were some demands to place human rights 

violators on trial. In nearly all the countries, for the fi rst period after the transition, these 

demands went unheeded. Early exceptions were Argentina, although the fi rst set of convic-

tions was followed by an amnesty law and a series of pardons for those already convicted; 

and Bolivia, where a thoroughly discredited set of leaders was convicted and imprisoned 

in the wake of a corrupt and crime-tainted dictatorship. More recently, however, there has 

been remarkable progress in the prosecution of human rights violations in Peru (against 

Fujimori and several of his military offi  cials), in Argentina (with a revival of largely dor-

mant prosecutions of participants in the 1970s Dirty War), in Uruguay (where two former 

presidents have been imprisoned), and in Chile (once the Supreme Court stopped punish-

ing trial judges who dared look into the record of the Pinochet regime). There have been 

isolated cases against military personnel in other countries as well, such as El Salvador and 

Guatemala, with mixed success. 

The conventional explanation is that transitional justice becomes possible as the mem-

bers of the previous regime (and their political allies) weaken. This explanation probably 

accounts for the courts’ increased activism on this issue in Chile after the discovery of 
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Pinochet’s foreign bank accounts, and the successful prosecution of a weak and discredited 

military regime in Bolivia. It explains why the fi rst set of prosecutions in Argentina ended 

in amnesties and pardons, after a series of military rebellions in the 1980s. It does not seem 

complete, however, as it cannot account for the great delays in Argentina or Uruguay, the 

continuing inaction in Mexico long after the PRI lost its dominance, or the timing of many 

of the prosecutions in other places. It seems likely that the political and military strength of 

backers of the previous regime is suffi  cient to prevent eff ective investigations and prosecu-

tions, but their mere weakness does not explain when these will be initiated or where they 

will be successful. We are still, therefore, looking for the causes of the active and eff ective 

prosecution of human rights violations in the aftermath of a transition to democracy. More-

over, we still have little or no research on the eff ect of these prosecutions on reconciliation, 

the establishment of the rule of law, and the other goals they are claimed to advance.

Despite the importance of this issue, however, much more attention has been focused 

on the fourth question advanced above: exploring the courts’ actions with respect to the 

workings of democracy and the protection of substantive rights. Although these categories 

will blend in some instances, we can conceptualize the court’s role in this regard as either 

procedural—safeguarding the rules of the game, policing boundaries between branches or 

levels of government and the like—or substantive—protecting substantive rights, vetoing 

or requiring particular policies and otherwise changing the content of public policy. Courts 

clearly play an important procedural role in many of today’s Latin American democracies, 

and they are increasingly playing a signifi cant substantive role. 

The discussion of the courts’ procedural role has largely centered on their capacity to 

improve accountability. They are a crucial component of what  Peruzzotti and Smulovitz 

have called societal accountability, and have begun to perform what Gloppen et al. call 

their accountability function.13 The Colombian and Costa Rican courts stand out in this 

regard. The Argentine court, after a period of extreme politicization, has begun to enforce 

some accountability since its reconstitution under former president Néstor Kirchner. The 

Brazilian court has done so as well, although in a relatively non-confrontational way.14 The 

Mexican court has focused its attention largely on policing the constitutional separation of 

powers and federal allocation of responsibilities, although it is starting to attend to questions 

of substantive rights as well. In short, many courts have brought a measure of accountability 

to public offi  cials and changed the bargaining dynamics of majority and minority parties in 

the legislature. 

As the earlier discussion of judicial power anticipates, however, not all courts have 

excelled at this task. Until very recently, and despite a national history of strong respect for 

the rule of law, the Chilean courts had been generally disappointing in this regard, rarely 

challenging the executive or legislature. The Central American courts (with the exception 

of Costa Rica) and the courts of Venezuela and Ecuador are even more passive. The court in 

Ecuador has a long history of being shaped and reshaped to suit those in power, and that has 

largely not changed. The Bolivian court is currently undergoing a dramatic reconfi gura-

tion, and it is unclear what sort of court will emerge. The Venezuelan court has been singled 

out by Human Rights Watch (in 2004 and 2008) and the Interamerican Commission on 

Human Rights (in December 2009) for its lack of independence and failure to restrain the 

executive. Still, despite these notable exceptions, there appears to be an upward trend in the 

willingness of courts to hold political actors to the rules of the game.

High courts across the region have also intervened in more substantive ways, on behalf 

of economic, social and cultural rights, including health rights, indigenous rights to land 

and culture, the right to a clean environment, the right to basic subsistence, land rights, and 
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more. Costa Rica and Colombia are two of the most prominent examples of courts that 

have demonstrated their willingness and capacity to inject substantive rights into policy 

debates. In one of the more dramatic examples, the Colombian Constitutional Court’s deci-

sion T-760 ( July 31, 2008) requires the legislature to reconfi gure the design of the entire 

public health system, merging the contributory with the non-contributory systems, so that 

everyone has access to a similar standard of care. In Costa Rica, Argentina, Venezuela, and 

to a lesser extent elsewhere, a more limited number of cases requires the government to 

treat patients with HIV/AIDS, produce “orphan” vaccines, and otherwise address the needs 

of particular excluded populations.15 The Argentine courts have required the state to care 

for and feed children when their parents cannot. Even putting aside large scale structural 

cases, tens of thousands of individual cases are transforming public health in Brazil, Costa 

Rica, and Colombia.16

Courts have occasionally singled out traditionally marginalized communities and 

unpopular issues for their protection. Indigenous rights in particular have received a favor-

able hearing. Indigenous communities claiming rights to land or self-governance have had 

some success in domestic courts in Colombia and elsewhere. They have won signifi cant 

legal victories in the Interamerican Court of Human Rights (see, for example, the famous 

case brought by the Awas Tingni community of Nicaragua in the Interamerican Court of 

Human Rights).17 Courts in Argentina have required the government to set up an adequate 

health care system for marginalized indigenous communities in the northern Chaco region. 

Gays and lesbians in Costa Rica and Argentina have found considerable judicial protection. 

In Argentina, a lower court decision allowing a gay couple to marry has triggered a legisla-

tive debate that at the time of this writing seems poised to produce legislative authorization 

for same sex marriage. Courts from Mexico, through Nicaragua, to Chile and Argentina 

have weighed in on longstanding contentious social issues—abortion and birth control, 

same sex marriage, divorce, and the rights of children born out of wedlock. 

In spite of their fairly robust interventions on behalf of many economic, social and cul-

tural rights, however, Latin American courts have not been uniformly progressive. Most 

of the region’s courts continue to fail to defend core rights of physical integrity for the 

poor and marginalized, especially against police violence.18 In some cases, well meaning 

judges are stymied by all-too-powerful police forces, but in most cases the politics of crime 

(explored in more detail below) create a strong disincentive for judges, prosecutors and 

police investigators, virtually guaranteeing impunity. The courts are at the forefront of sig-

nifi cant attempts at social transformation in some cases (Costa Rica, Colombia), but fi ght-

ing a rearguard action in others (Nicaragua, Chile). In Chile, for instance, the apex courts 

have been exceptionally hostile to Mapuche environmental activists; in Nicaragua the court 

has for three years refused to rule on a law prohibiting abortion in all cases, even if the life 

of the mother is at risk. In Brazil, indigenous and afro-descendant land rights continue to 

struggle to get a hearing in court. Moreover, implementation of and compliance with the 

boldest of these decisions is far from assured in any case. Both the ideological orientation of 

decisions and compliance with them are issues that cry out for further research.19 

The initial criticism of some of these decisions was precisely this question of eff ective-

ness—whether all this judicial intervention ever produces any change on the ground. It 

now appears that it can,20 but the question has become, to what end? Research is begin-

ning to appear that questions whether the judicialization or legalization of politics might 

have a regressive eff ect and whether it is somehow anti-democratic. In Brazil there are tens 

of thousands of cases claiming the right to one medication or another. These cases raise 

the question whether the middle class is using the court system to capture or even bypass 
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the public health system, to the detriment of the poor, who have less access to courts and 

lawyers. Others question whether judges should be the ones to make such important deci-

sions, with obvious distributive and budgetary implications, or whether this is better left to 

the executive and the legislature. We have only tentative answers to the question whether 

the introduction of courts into the policy-making and implementation process promotes 

greater equity and distributive justice in an unequal continent (possibly not), improves 

outcomes for the poor (occasionally), improves the accountability of public offi  cials (more 

often), and generally improves the condition of anyone at all (occasionally). Theorizing and 

evaluating the implications of the surge in judicial power and activism for particular groups 

in particular countries remains one of the crucial questions in the study of judicial politics 

everywhere, but especially in Latin America, given the region’s activist courts. 

In short, there is considerable variation to explore, and many questions left open, but it 

seems clear that courts have become important players in Latin American politics. We are 

seeing the emergence of more powerful courts, and our theories only partially account for 

them. The impact of political fragmentation on judicial power seems fairly well established, 

but only tells part of the story. To fi ll in the gaps, new theories are exploring the impact of 

institutional and ideational factors as well. Judges across the region continue to behave in 

ways that challenge US-originated theories of judicial behavior. But new work is begin-

ning to specify more clearly the conditions under which judges will challenge political 

actors, and when they will act more submissively. At the same time, it is still unclear what 

all this judicial activism adds up to, whether – or more precisely, under what conditions – it 

improves or detracts from democracy, equality and justice.

Th e Rule of Law
The literature on the rule of law, while always stating clearly that one of the prerequisites 

is an independent judiciary, carries on a conversation that is almost completely innocent of 

everything we have been discussing so far. Moreover, while the recent work on judiciaries 

in Latin America tends to focus on a more or less positive story, the outlook in the rule of 

law literature is almost universally bleak. The focus here tends to be on crime, corruption, 

the failure to enforce laws, or the sheer presence of illegal behavior. And it is clear that Latin 

America is facing a dramatic challenge in this regard. This section will present a necessarily 

abbreviated overview of the topic, meant more to introduce themes than to deal with them 

in any detail. 

As with judicial politics, the rule of law literature is plagued with a fundamental debate 

concerning this basic term. Here I use rule of law in a minimalist sense, to mean simply 

compliance with existing law. Others call this “rule by law” or advocate so-called “thicker” 

defi nitions. Clearly, this is a far cry from a democratic rule of law, which would require the 

introduction of some substantive elements in the defi nition. Even in this minimalist sense, 

the rule of law serves two purposes—regulating relationships among citizens (horizontal), 

and regulating the relationship between citizens and the state (vertical)—and has the virtue 

of improving predictability, if nothing else. On the vertical dimension, with some promi-

nent exceptions, courts are performing increasingly well, as we saw in the previous section, 

certainly compared to earlier more authoritarian periods. On its horizontal dimension, 

however, the rule of law seems to be falling apart. In this section I focus most of the discus-

sion on the citizen-to-citizen dimension.

There is no question that crime and violence have become crucial issues for Latin Ameri-

can democracies. Homicide rates have gone up dramatically in many countries, especially 
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Honduras, El Salvador, Guatemala, Venezuela; they have decreased in some countries, most 

notably Colombia and somewhat in Brazil, although they remain high there still. In almost 

every country, however, crime is seen as a crucial problem, threatening the future of the 

country. In Table 5.1, the fi rst two columns present the most recent homicide rates avail-

able, from highest to lowest. The last two show the answers to the question “And speaking 

of the country in general, how much do you think that the level of crime that we have now 

represents a threat to our future well-being?” from the Latin American Public Opinion 

Project’s 2008 Americas Barometer survey. The fi gure in column 4 is the percentage of 

people who answered “very much” or “somewhat,” again ranked from highest to lowest. 

At least three things are notable about Table 5.1. The fi rst is the exceptionally high level 

of homicides in some countries. For comparison, homicide rates in Western Europe aver-

age less than 3 per hundred thousand. The United States, the industrialized country with 

the highest homicide rate, reports 5.2 homicides per hundred thousand. Seventeen of the 

top twenty homicide rates in the world belong to Latin American or Caribbean countries 

(the other three are Russia, South Africa, and Lesotho). Six of the region’s countries have 

homicide rates that are between ten and twenty times that of most advanced industrial 

democracies. Central America especially is suff ering from a dramatic increase in violence.

Table 5.1 Homicide Rates by Country (most recent available, as of 2008)1 and Concern that Crime 

Threatens Future Wellbeing (2008)2

Country Homicide Rate per 

100,000

Country Very Much + Somewhat

Honduras 60.9 Paraguay 96.6

Venezuela 52 Venezuela 95.4

El Salvador 51.8 El Salvador 93.4

Guatemala 45.2 Argentina 92.7

Colombia 38.8 Nicaragua 91.9

Belize 34.3 Costa Rica 91.7

Brazil 22 Panama 91.2

Guyana 20.7 Brazil 90.4

Ecuador 18.1 Guatemala 89.2

Panama 13.3 Bolivia 89.1

Nicaragua 13 Ecuador 88.9

Paraguay 12.2 Uruguay 88.6

Mexico 11.6 Colombia 87.8

Bolivia 10.6 Mexico 85.8

Costa Rica 8.3 Chile 85.7

Chile 8.1 Peru 85.3

Uruguay 5.8 Honduras 77.5

Argentina 5.2 Guyana 77.1

Peru 3.2 Belize 75.3

1 Source: International Homicide Statistics report by the United Nations Offi  ce on Drugs and Crime, 

available at http://www.unodc.org/unodc/en/data-and-analysis/homicide.html (last visited June 3, 

2010). The table presents the most recent data available for each country, as of 2008.

2 Available at http://lapop.ccp.ucr.ac.cr/Lapop_English.html. Table generated June 3, 2010.
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And if we look at particular areas within each country, the picture is even more grim. 

Ciudad Juarez, on the border between Mexico and the United States, had a murder rate 

of approximately 22 per hundred thousand in 2007. The rate climbed to 113 the very next 

year, then to 189, and by 2010 it was ten times higher than it had been just three years ear-

lier—222 killings per hundred thousand or more than 3,100 homocides in a single year. The 

cities of Escuintla, Guatemala, and San Salvador have reported homicide rates as high as 

165 and 150 per hundred thousand, respectively. In Brazil, the cities of Recife and Vitória, 

and particular neighborhoods within large cities, have homicide rates around 90 per hun-

dred thousand—even though the average rate for the country is “only” 22 per hundred 

thousand, and homicide rates as a national average have gone down slightly since the early 

2000s. Clearly, violent crime is a real and growing phenomenon in Latin America.

The second notable thing about Table 5.1 is, of course, the very high level of citizen 

concern about crime. In every country, at least 75% of all citizens express concern that 

current levels of crime threaten their future well-being. The fi nal remarkable feature, how-

ever, creates interesting questions for the political relevance of crime: there is no statistical 

relationship between actual rates of violent crime and the level of citizen preoccupation 

with it. Indeed, the correlation coeffi  cient between the two is negative (–.18) although not 

signifi cant. Honduras has the highest homicide rate and the third lowest level of concern. 

Argentina has the second lowest homicide rates, but the fourth highest levels of concern. 

These high rates of violence and public concern raise important questions that comparativ-

ists have barely begun to address: what is the relationship between politics—or the state—

and violence? What is the relationship between violence and the state’s response? Do high 

levels of crime threaten democracy itself ? Do they threaten the state, or at least its presumed 

near-monopoly on the use of force?

Some answers have begun to emerge, but much more research is needed around these 

issues. There have been numerous individual reports of the infl uence of drug cartels on 

politics, the eff ect of violent threats on the operation of the judiciary, and other possible ill 

eff ects of crime. On June 29, 2010, for example, members of the drug cartels gunned down 

the leading candidate for governor of the state of Tamaulipas in Mexico. On the same day, 

the president of the Supreme Judicial Council in Colombia reported that illegal groups had 

threatened seven hundred judges in the previous four years.21 Is this a systemic problem or 

simply an occasional one? It is clear that crime, along with other state failures, threatens 

the legitimacy of representative institutions.22 But why are policymakers not responding 

more eff ectively? It is also clear that crime, the perception of crime, and the fear they pro-

duce, erodes support for core democratic principles like due process and human rights.23 

In response to an online article about an alleged police death squad in Peru, for example, 

outraged readers responded (80% of them, as of May 2010) with unconditional support for 

the extermination of any and all alleged criminals. Some of the respondents called criminal 

suspects a plague of rats, others clamored in addition for the death squad to take care of the 

author of the article, members of human rights commissions, and others who were seen to 

be on the side of the criminals.24 Is this a signifi cant problem for democracy, as seems likely, 

or just a way to express justifi ed anger? Vigilantism has become common in Guatemala,25 

as well as in Andean Peru, rural Mexico, urban Brazil, and elsewhere. What are the politi-

cal roots of this epidemic of lynching? Clearly, these are diffi  cult issues to research, with a 

host of attendant conceptual, methodological, and practical data collection issues. But they 

cannot be ignored. 

Other shortcomings in the rule of law have a longer history in Latin America. Many 

court systems, regardless of the performance of their apex courts, suff er from ineffi  ciency, 
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corruption, and sheer incompetence, denying ordinary citizens the opportunity to eff ec-

tively enforce legal obligations. There is very little research on the operation and politics 

of lower courts, even though it is clear that politics aff ects them just as much as it aff ects 

high courts,26 and they are crucial to the construction of the day-to-day experience of 

democracy. Traditionally marginalized groups still fi nd it diffi  cult to enforce their rights. 

In particular, women, indigenous groups (and afro-descendants even more so), homosexu-

als, and the poor fi nd very often that the improvement in formal laws is not matched by 

an improvement in actual practices. Poor urban males, often tarred as a criminal class, fi nd 

little protection from arbitrary police violence, as the previous paragraphs would suggest. 

Corruption continues to be endemic, even in countries that have otherwise lower levels 

of crime. Much of the research on these issues has been left to lawyers and human rights 

NGOs, while comparativists have done less work on them.

Some of the answers to these puzzles are surely to be found in a familiar list of variables 

for Latin Americanists. Inequality consistently appears as a signifi cant predictor in cross-

national studies of crime rates; and Latin America continues to show high levels of inequal-

ity. Continued marginalization and prejudice hamper attempts by indigenous groups and 

afro-descendants to achieve real social gains; and Latin America is far from immune to 

prejudice. Any state response to powerful actors like the well-funded drug cartels will 

require a strong and eff ective state; and Latin America continues to have weak states. Still, 

much more research needs to be done around these basic issues of the rule of law.

Conclusion
Most would agree that an eff ective judicial system is one of the key ingredients of a success-

ful rule of law regime. And yet, in Latin America, high courts are becoming stronger at the 

same time that sheer lawlessness appears to be spreading to more and more cities. Some poli-

ticians have argued that the advent of democracy—and presumably the more robust inter-

vention of its apex courts on behalf of rights is a part of this—made states less eff ective at 

repression, opening up space for crime. This would suggest, somewhat counterintuitively, 

an inverse relationship between the horizontal (citizen-citizen) dimension of the rule of law 

and its vertical (citizen-state) dimension. Human rights and due process protections, in this 

view, weaken the state and shield criminals from eff ective policing—in Brazil and many 

other places, people often equate “human rights” with “criminal’s rights.” The answer to 

crime would then be to craft a more repressive, less rights-oriented democracy.

It seems unlikely, however, that a sudden respect for due process and the rights of crimi-

nal suspects is truly at the root of the crime epidemic. One of the places where these democ-

racies are most defi cient is precisely in controlling state violence against suspected criminals. 

The police in many countries continue to exercise their own brand of parallel justice, with 

extrajudicial executions and torture part of their ordinary repertoire. 27 Moreover, there is 

little evidence that more arbitrary, less controlled state/police action is an eff ective response 

to crime. In many cases, an under-supervised police is active in controlling and manag-

ing low-level criminality, such as car theft, prostitution, gambling and the like. And more 

police discretion, in a continent riddled with violent and corrupt police forces, has yet to 

be proven an eff ective crime-fi ghting tool. If anything, an emphasis on due process, proper 

procedure, and more police accountability might improve the police’s propensity to eff ec-

tively investigate and prevent crime. As a result, the question whether these two contrary 

trends are related, and if so, how, remains open. 

We are left, therefore, with the simple observation that advances in the functioning of 
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apex courts are matched by setbacks in crucial aspects of the rule of law. We have a robust 

and growing literature in many of these areas, although it has as yet given us only partial and 

incomplete answers to the most important questions. The region has moved toward greater 

democracy, with a consequent increase in pluralistic political representation and the appar-

ent spread of new notions of citizenship and rights. This new model of democracy includes 

rights that were previously rare in Latin America, such as consumer rights, rights to a clean 

environment, or equality rights for women. One set of key actors advancing those rights—

constitutional and other high courts—is increasingly taking center stage, after a long his-

tory of either being passive, or serving as a tool of powerful political actors. Paradoxically, 

however, a lack of implementation of criminal and ordinary laws, constitutional provi-

sions and judicial decisions continues to plague the region. Formal laws and formal legal 

institutions have improved dramatically over the last thirty years in Latin America. Fully 

implementing these formal advances may well be the crucial challenge for Latin American 

democracy and the rule of law in the twenty-fi rst century. 

Research to address this central challenge will need to take up a host of questions about 

the politics of law and courts. This may refl ect my own biases and predispositions, but it 

seems likely that research on these issues will require us to integrate our understanding of 

how courts and law operate with other, more contextual factors. We will need to incor-

porate into our theories a clearer understanding of the potential and limitations imposed 

by citizen capabilities—especially in the unequal context of Latin America. We will have 

to produce additional theoretically informed research on the relationship between law and 

courts, on the one hand, and other state institutions, on the other. We will need better 

insight into the social and political origins of the rule of law. All of this calls for an ambi-

tious research agenda, in a literature that already shows considerable promise, but that is still 

far short of answering many of the most interesting questions about judicial politics and the 

rule of law in Latin America.
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