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In this dissertation, I provide a discourse analysis of mediators, victims, and

offenders’ opening statements in the Victim Offender Mediation/Dialogue

(VOMD) program in the Texas Department of Criminal Justice. VOMD is

available to willing victims of violent crime who would like to meet with their

convicted offenders with the aid of a mediator. Previous research indicates that

participants are satisfied with the process and outcome of this newly emerging type

of mediation, but little research has addressed the communication in these difficult

conversations.

A general practical question motivates this discourse-centered analysis: how

do participants begin the Mediation/Dialogue sessions? Drawing from grounded

practical theory, the analysis addresses two levels. First, at the technical level, I use

action-implicative discourse analysis to transcribe participants’ opening statements

in five cases. Second, at the problem level, I investigate the tensions that are
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inherent in initial moments of the dialogue, both at an institutional level and at an

interpersonal level.

The technical level finds that the participants in five cases display prosocial

communicative practices in their opening statements. Mediators employ both

procedural and orientational features that orient the participants to the ideology and

process of the mediation session. Victims acknowledge the offender, equalize their

position with the offender, discuss their spirituality, and may also express

forgiveness to the offender in their opening statements. Offenders begin by talking

about the difficulty of engaging in the mediation session, discussing their identity

in relation to their crime, offering an apology, and responding to the victims’

forgiveness when forgiveness is granted. Taken together, the communicative

practices of the mediators, victims and offenders offer a normative assessment of

how to balance the competing tensions inherent at the problem level and display

how to successfully open these difficult conversations.

The conclusion of the dissertation focuses especially on the sequence of

forgiveness and apology in the opening statements and suggestions for future

research. Ultimately, this analysis calls for continued communicative analysis of

the discourse in restorative justice programs such as the Texas VOMD program.
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Chapter One: Introduction

I. Preview

Peggy, an unassuming middle-aged woman, sits across the table from the

man who killed her daughter. 1 She reads a passage from the Bible to Seth and then

tells him that she forgives him. Seth pauses before responding. He is well-educated

and deeply spiritual. It is hard to imagine him in a state of intoxication, recklessly

plowing his car into Peggy’s teenage daughter and her boyfriend. Seth apologizes

to Peggy and then tells her about his correspondence with at-risk high school

students who read about his conviction in the newspaper. He hopes to help them

avoid repeating his mistakes. After reading through some of the letters he has

received, Peggy tells Seth that she is proud of him. Seth tells Peggy how much

those words mean to him. After talking together for several hours, Peggy and Seth

embrace, and they leave the small chapel where the dialogue has occurred. Peggy

heads home to her family, and Seth returns to his prison cell, where he is serving

two consecutive twenty-year terms for double manslaughter.

Peggy and Seth’s conversation is remarkable for many reasons. Both

participants voluntarily engage in the day-long session known as Victim Offender

Mediation/Dialogue (VOMD). Each person has spent nearly a year preparing

individually for the encounter with a trained mediator. The parole board will never

                                                  
1 Pseudonyms are used to protect the identities of the participants.
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hear of Seth’s participation in the mediation session, nor will any of the

prosecutors, judges, or jurors who convicted and sentenced Seth to prison. Most

remarkable of all is that the conversation even takes place. It is almost

unimaginable that Peggy or other victims of violent crimes would want to meet

face-to-face with their offenders.

II. Victim Offender Mediation

The VOMD program described above is available to willing victims of

violent crime who would like to meet with their convicted offenders with the aid of

a mediator. The majority of “Victim Offender Mediation” (VOM) programs

involve dialogue between juvenile and adult offenders and their immediate family

members in cases of less severe crimes (Umbreit, 2001). 2 VOMD is a particular

application of VOM in severely violent cases including rape, murder, and

aggravated assault that take place in the Texas Department of Criminal Justice.

This program will be the focus of this present analysis, but it is important to

recognize the development of this program in a larger context.

The VOM trend can be seen as an outgrowth of the restorative justice

movement. Restorative justice works from the ideological premise that crime is a

violation against people, not the state (Zehr, 1995). To that end, restorative justice

initiatives promote the integration of victims and offenders into criminal justice

                                                  
2 For an overview of other programs that deal with dialogue between victims and
offenders in less severe crimes such as property crimes, see Armour and Umbreit
(in press).
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processing. Braithwaite (2002) distinguishes restorative justice from retributive

justice, which is currently practiced in the U.S. criminal justice system. Braithwaite

(2002) explains that “the process idea of restorative justice is a method of bringing

together all stakeholders in an undominated dialogue about the consequences of an

injustice and what is to be done to put them right again” (p. 12). Restorative justice

research often focuses on the shortcomings of the traditional legal system for

dealing with crime and criminal recidivism and works to show how restorative

justice initiatives provide a viable alternative to existing criminal justice processes

(Braithwaite, 2002).

There is a small body of research that addresses mediation in crimes of both

major and minor violence. Mark Umbreit has spearheaded the most extensive

research into this area including a programmatic handbook for development and

assessment of victim offender mediation programs for use primarily in minor

crimes, involving mediation style considerations, mediator attributes, and

communication skills for all participants (Umbreit, 2001). The handbook also

outlines considerations that should be included in mediations that involve severe

crime such as the potential for revictimization, the ways in which participants must

confront pain, and additional training needs of mediators.

Umbreit and colleagues also provide the first multi-site analyses of VOMD

programs in two statewide mediation initiatives involving severely violent crimes,

including the Texas and the Ohio programs, which both offer mediated dialogue in
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crimes of severe violence (Umbreit, Vos, Coates, & Brown, 2003). This work

offers invaluable information about each program and participants’ reported

experiences of the mediation process. Additionally, Umbreit’s efforts have been

integral to the growing awareness and implementation of VOM programs in both

minor and severely violent crimes throughout the world (Umbreit et al., 2003). This

work includes a national survey of VOM programs in the United States (Umbreit &

Greenwood, 1999), a review of fifty studies on victim offender mediation programs

in five countries (Umbreit, Coates, Vos, & Brown, 2002), and development of the

theoretical foundation of  “humanistic mediation,” which is the type of mediation

most often used in VOM cases (Umbreit et al., 2003).

III. Victim Offender Mediation/Dialogue in Texas

The Texas VOMD program is a small subsection of the Victim Services

Division of the Texas Department of Criminal Justice. This program, which began

in 1993, is the first and oldest statewide VOMD program in the United States. The

state of Ohio also has a program called Victim Offender Dialogue, which since

1996, has offered mediation to victims and offenders in severely violent cases but

differs in substantial ways from the Texas program (see Umbreit et al., 2003).

Since 1993, nearly eighty mediations have occurred in the Texas

Department of Criminal Justice’s VOMD program, and the current director the

Texas VOMD program, Eduardo Mendoza, estimates that approximately six

hundred cases have been initiated, although not all have resulted in mediation.
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It is important to distinguish characteristics of the Texas VOMD program

from other VOM programs on at least three dimensions. First, the Texas VOMD

program is not used as a diversion from the criminal justice system like many

VOM programs, especially in juvenile cases. Umbreit and Greenwood (1999)

estimate that 34% of the VOM programs in the U.S. are truly a diversion from the

court system. All cases in the Texas VOMD program occur post-adjudication.

Moreover, the Texas VOMD program is offered by the Victim Services Division of

the Texas Department of Criminal Justice. The Victim Services Division is

designed to provide a central mechanism for crime victims to participate in the

criminal justice system, and the VOMD program is just one of a number of

programs offered to crime victims. Umbreit and Greenwood (1999) estimate that

only 3% of all VOM programs in the U.S. are conducted through similar programs.

Most VOM programs are offered by private community organizations.

Third, the Texas VOMD program deals with crimes of severe violence.

Umbreit and Greenwood (1999) report that two-thirds of the cases referred to VOM

programs involve misdemeanors including vandalism, minor assaults, theft, and

burglary. These are termed “minor” or “less severe” crimes in comparison to the

remaining one-third of the cases brought to mediation that involving felony or

“severe” crimes. 

On average, the mediated dialogue sessions in Texas occur approximately

nine and a half years after the crime (Umbreit et al., 2003). The length of time
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between the crime and the mediation is determined by the victim’s needs. Adults

who have either been victims or offenders in felony cases are eligible to take part in

the VOMD program. However, victims must initiate the process, which means that

they must contact the VOMD program to request that mediation take place.

The term “victim” as used in the Texas VOMD program deserves some

clarification. In this analysis, “victim” is used to refer both to the actual victim of

the crime as well as the “co-victims” of the crime. This is consistent with the

VOMD program’s practice of referring to the remaining family members as victims

of crime as well. Since most cases involve severe crime, the victim is often dead at

the time of the mediation. Because of the program’s mission to work with victims,

the Texas VOMD program often described as “victim-centered.”

Once a victim requests a mediation, the offender is asked to participate. In

Texas, another requirement of the program is that all participants agree to meet

voluntarily. Offenders receive no leniency in their sentence for their participation

nor does their agreement to take part in the mediated dialogue have any bearing on

their legal status. In all of the cases, mediation occurs post-adjudication, and

offenders must take responsibility for their crime in order to participate. Other

victim-offender mediation program models advocate mediation in lieu of court

hearings, but those often occur in crimes of less-severe violence (Brown, 1994).
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A. Preparation
To prepare for the face-to-face meetings, victims and offenders work

individually to fill out extensive grief inventories, in which victims and offenders

identify how they have been affected by the crime and what they hope to gain from

the mediation session.  In the Texas program, this preparatory process lasts

between six to eighteen months (Umbreit et al., 2003).

During the preparation phase of the mediation process, mediators work with

victims and offenders to prepare for the possibility of a face-to-face meeting with

each other. A review of what may happen during these sessions is provided in

Umbriet et al., (2003). Generally, the pre-mediation sessions include information

exchange between the mediation and the victims and offenders, clarification of

expectations, and a further description of the mediation program. Umbreit (1997)

further suggests that during these preparatory sessions the mediator is working to

establish trust and rapport with the participants involved process. Ideally, the

preparation process allows participants to develop skills such as “interpersonal

sensitivity, fairness, honesty, respect, responsibility, willingness to listen,

willingness to articulate one’s beliefs and values, willingness to change,

willingness to be held accountable, willingness to belong and to give and receive

support, and willingness to repent and forgive” (from Zehr (1995) in Schweigert,

1999, p. 37).
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B. Purpose
Victims and offenders also offer clear answers for what they hope to gain

from the mediation process. In a review of statewide VOMD programs in Texas

and Ohio, both of which focus on crimes of severe violence, victims report

participating in order to “seek information and answers to lingering questions about

the crime, to express the impact of the crime to the offender, to experience a more

human, face-to-face interaction with the offender, and to advance the healing

process” (Umbreit et al., 2002, p. 3). Offenders say that they participate in order to

apologize, to aid in the victim’s healing as well as their own, and “to provide more

information about their own lives and perhaps change the victim’s view of them”

(Umbreit et al., 2002, p. 3).

C. Mediated Dialogue Session
On the day of the mediation, there is a general framework for how a typical

mediation session proceeds. The process begins when the mediator welcomes the

victim and offender to the mediation. Then, the victim is usually given a chance to

provide an opening statement, and the offender is asked to do the same. At this

point, it is important to recognize that the role of the mediator is to encourage direct

dialogue between the victims and offenders through “the sharing of information

and expression of feelings” (Umbreit, 1997, p. 210). This is considered the primary

goal of the mediation session. The secondary goal is to develop some type of an

agreement between the victim and offender. Some victims and offenders write out

their agreements. The Texas program suggests that victims and offenders may also
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address crime prevention issues, advocacy, service to the community, or even

criminal justice reform. In addition, victims and offenders may discuss what might

be beneficial to those in similar circumstances.

When asked about what they shared during the mediation session, thirty-

nine victims who took part in the study of the Texas and Ohio programs reported

discussing the following topics: impact on the victim, impact on the family

member, their experience of the crime, their own life, asked questions of the

offender, discussion of expectations for offender’s future behavior, information

about the crime, and their opinion about the offender’s punishment. For their part,

thirty-two offenders reported sharing information about the crime, information

about their life before the crime, ownership or accountability for their actions,

apology, their feelings, and assurances to the victims about their safety (Umbreit et

al., 2003, p. 314). Umbreit et al. (2003) caution that the reports given about are

descriptive and are only those topics that the victims and offenders “spontaneously

mentioned” (p. 313).

D. Impact
The impact of VOM programs has also been examined through several

outcome variables in a variety of VOM programs that do not necessarily deal with

mediation in crimes of severe violence. Although the research reported here does

not always involve VOMD in crimes of severe violence unless specifically noted,
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the findings help contextualize the outcome of similar programs that bring victims

and offenders together for face-to-face dialogue.

One important variable is the satisfaction of VOM participants after the

mediation session. Although VOM sessions are more difficult than most can

imagine, research shows that both victims and offenders are overwhelmingly

satisfied by their participation in such programs, even in crimes of severe violence

(Umbreit et al., 2002). The most descriptive account of victim and offender

satisfaction with the Texas program is given in Umbreit et al.’s (2003) book. Of the

twenty victims who were interviewed in the Texas program by Umbreit et al.

(2003), nineteen (95%) were very satisfied with their involvement in the program.

A smaller sample (n=15) from this group reported that the mediated dialogue

changed their outlook on life (73%), affected their spiritual life in a positive way

(47%), and that that meeting was helpful to them (100%).

Eighteen offenders in the Texas program were asked similar questions.3 All

reported being very satisfied with the program and that they found the mediated

dialogue session helpful. Of this group, 72% reported that the mediated dialogue

session positively changed their outlook on life, 94% said that the mediated

dialogue helped them understand the impact of their crime on the victim a great

deal, and 67% said it enriched their spiritual life.

                                                  
3 Nineteen offenders in total were interviewed for this project. Eighteen
respondents are reported in Umbreit et al. (2003).
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Umbreit et al., (2003) rightly caution that the high satisfaction rates reported

in a variety of VOM initiatives are drawn from a very selective sample. It is

important to keep in mind that the Texas VOMD program represents a self-

selecting group of individuals who feel that the VOMD experience would be

beneficial to them and who voluntarily choose to participate.

Other important outcome variables in general victim offender mediation

programs consistently reported in the literature include: fairness, restitution, and

recidivism (Umbreit et al., 2003). The first variable, fairness, has been compared to

participants’ experiences with the criminal justice system, but these results are

typically taken from non-violent crimes such as burglary or vandalism (Umbreit,

1989). In the Texas program, fairness as a construct may not best characterize

participants’ experiences because all the cases occur post-adjudication and have no

influence on the offender’s prison sentence.

Research into the second variable, restitution, suggests that 80-90% of cases

in some type of VOM program end with an agreement of some sort (Umbreit &

Coates, 1992). In the Texas program, these are typically called “affirmation

agreements,” and they often are written at the end of the mediation. They usually

do not involve monetary restitution. Finally, the third variable, recidivism,

considers comparative rates of criminal reoffense. This research has shown positive

results for offenders who participate in VOM dialogue sessions as compared to

those who do not (Umbreit & Coates, 1992). In other words, those who participate



12

in VOM initiatives reoffend less frequently and in less severe cases. These results

may have implications for the Texas VOMD program, although all of the cases

examined for this project deal with offenders who have been in prison for

substantial amounts of time and will not have been released upon completion of

this project.

Taken together, each of the outcome variables reported above—satisfaction,

fairness, restitution, and recidivism—contribute to an understanding of why

advocates of VOMD programs see positive benefits for conducting these difficult

dialogues, and they suggest that similar benefits may also occur in VOMD sessions

in crimes of severe violence.

E. Study of VOMD
One aspect of VOMD or other VOM program that has received little

attention from previous research is the communication that occurs during the actual

sessions. In part, the dearth of literature addressing communication during actual

mediation sessions can be explained by the difficulty of obtaining access to these

very private mediations. Confidentiality protocols prevent outsiders from observing

mediations unless the researcher has been granted special permission to enter the

mediation room.

Only four studies of VOMD programs in crimes of severe violence have

been undertaken to date. These existing studies offer insight into the outcome of

VOMD programs in crimes of severe violence and participants’ experiences of the
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mediation process. Two of these studies report participants’ satisfaction in the

process and outcome of the mediation sessions. Both argue for the possibility of

offering mediation in even the most serious crimes, and for this reason, they have

been integral to the development of VOMD programs in severe violence (Flaten,

1996; Umbreit, 1989).

The remaining two studies provide interview data from participants in

VOMD programs that deal with crimes of severe violence. One of these studies

offers a multi-site examination of two state-wide VOM programs in crimes of

severe violence in Texas and Ohio (Umbreit, 1998). This project has since been

turned into a book that offers invaluable insight into the structure, process and

outcomes of mediation sessions (Umbreit et al., 2003). Issues from this body of

research derive from interviews with staff members, victims and offenders. Another

qualitative study of VOMD reports interviews from victims and offenders on death

row about their mediation experience (Umbreit & Vos, 2000).

The result of this work has been an impressive knowledge about program

and participant characteristics, but little information about how the process of the

actual mediation sessions. In fact, analysis of the communication during the

mediated dialogue sessions is often overlooked by practitioners in the VOM field in

favor of concentrating of issues about why people choose to participate or what

they get out of the mediation process. Some in the Texas program even advocate

that the mediation is not really the focal point of the VOMD process, although it is
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seen as a part of a healing journey. The former director of the Texas VOMD

program looked at the entire process from the preparatory phases to long after the

mediated dialogue session as a “continuum of care” and down-played the

importance of the mediation session this overall context (Umbreit et al., 2003).

IV. Communication in VOMD

From a communication perspective, the restorative justice movement and

programs such as VOMD provide the opportunity to observe dialogue between

victims and offenders in which the ideological premise that talking is a healing

process is espoused (Presser & Lowenkamp, 1999). In the Texas VOMD program,

talk is the central feature of the mediations between victims and offenders (Umbreit

et al., 2003). A guiding principle of this dialogic process recognizes that talk

“cannot completely erase the trauma of crime, but it can restore a sense of physical

and emotional security” (Schweigert, 1999, p. 29). To more fully understand the

communication during the mediated dialogue sessions, the mediation process is

described, and then the communicative study of VOMD sessions is discussed in

context with the larger field of communication studies.

A. Communication in the Mediated Dialogue
The mediation approach that generally characterizes the mediation style in

most VOM programs and forms the basis for Texas VOMD program has been

termed “humanistic mediation” (Umbreit, 1997). Humanistic mediation strives for

“genuine dialogue, empowerment, and a recognition of [the participants’] humanity
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despite the conflict” (Umbreit, 2001). Genuine dialogue involves creating an

atmosphere where people “feel safe enough to speak and listen in a non-defensive

manner” (Umbreit, 1997, p. 202). Given this focus, it is perhaps not surprising that

humanistic mediation developed out of peacemaking and healing principles that are

typical of non-Western communication styles (Umbreit, 1997).

One unique aspect of humanistic mediation can be seen in the role of the

mediator. Humanistic mediation is distinguished by the extensive involvement of

the mediator with the victim and offender prior to the face-to-face mediation

session. In problem-solving mediation that is common in community disputes, the

mediator generally does not meet with the parties prior to the mediation session.

Usually, this work is done by an intake staff person (Umbreit, 1997).

In the Texas VOMD program, the mediator typically arranges at least three

individual visits with the victim and the offender before the mediation takes place.

These meetings begin with individual assessments. Then, each person fills out an

extensive grief inventory to probe their reaction to the crime and their

psychological processing of its impact. Sometimes, the victim and offender are

instructed to write letters to each other, which the mediator exchanges before the

mediation. Although the number and purpose of the mediator’s visits may vary

across cases, the mediator is instructed to listen to the needs of the participant

during this preparatory phase of the mediation. Umbreit and Greenwood (1999)

report that this extensive preparation process is a hallmark of many VOM programs
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that utilize humanistic mediation and where pre-mediation sessions involve

building rapport with the participants.

The role of the humanistic mediator is also unique at the mediation session.

Mediators are coached to focus on the dialogue between participants. This means

that mediators are fully present in the mediation session, listen carefully to what the

participants say, and intervene very little in the mediation process (Umbreit, 1997).

For example, this limited role can be seen in the mediators’ opening statements,

which are often considered to be their major speaking contribution during the

mediated dialogue session. After the opening statement, the humanistic mediator

“fades into the background,” often signaled nonverbally by changing posture or

moving back from the mediation table (Umbreit, 1997, p. 210). At this point, the

participants—the victims and offenders—are expected to engage in dialogue with

one another.

Umbreit et al., (2003) have recently characterized the mediation offered in

Texas as  more specifically as “therapeutic mediation.” Therapeutic mediation

focuses primarily on the healing possibilities of dialogue between victims and

offenders in crimes of severe violence specifically in the Texas VOMD program

and contains aspects of narrative and empowerment mediation.4 In therapeutic

mediation, victims are presumed to be dealing with grief, loss and anger. Offenders

                                                  
4 In this analysis, the mediation focus in the Texas program is referred to as
“therapeutic” mediation, but this is used primarily to differentiate unique aspects of
the Texas VOMD program.
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may suffer from feelings of “guilt, anger, and hopelessness” (Umbreit et al., 2003,

p. 325). This healing focus is echoed in the Texas VOMD mission for participants

to have the opportunity through mediated dialogue to “face the pain that heals.”

The preparatory phase most clearly illustrates the therapeutic focus of the

Texas VOMD program. Victims and offenders each work through a comprehensive

grief inventory before they meet with each other. Victims and offenders are asked

to answer questions to a variety of questions. The questions ask for information

about each person’s feelings, healing process, potential triggering of the crime or

criminal behavior, family background, and personal life. Most participants take

several weeks to fully complete this inventory. Written answers to the questions are

shared with the mediator during the pre-mediation sessions. Mediators work with

the victims and offenders to explore these questions and their answers before the

face-to-face meeting is scheduled. Additional areas of emphasis in the Texas

program include narrative story-telling and empowerment of the participants.

Humanistic mediation and the specific application of therapeutic mediation

can also be considered under the umbrella of transformative mediation (Umbreit et

al., 2003). Transformative mediation promotes human growth through participant

empowerment and recognition of each person’s humanity in conflict situations

(Bush & Folger, 1994; Folger & Bush, 1994). There are several ideological

assumptions embedded within the transformative approach to mediation, which

include assumptions about conflict, how people should respond to conflict, the goal
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of the mediation, and a third party’s intervention into a conflict situation (Bush &

Folger, 1994). First, transformative mediation rests on the notion that conflict is an

opportunity for moral growth and transformation. Unlike a problem-solving

orientation to conflict, the transformative approach recognizes that conflict tends to

be a long-term process. Second, transformative mediators facilitate disputing

parties’ empowerment and recognition of each other in the conflict. This is done in

contrast to collaborative approaches to dispute resolution that seek to maximize

joint gains between parties. Third, the role of the transformative mediator is

necessarily secondary to the disputing parties, who are considered as experts in the

process and as able to solve their own problems with minimum help from a third

party.

Transformative mediation is particularly useful to gain a broad

understanding of the aims of the Texas VOMD program. Solutions to conflict

situations in crimes of severe violence may not be feasible or even possible,

especially when the primary victims of the crimes are often dead at the time of the

mediation. Transformative mediation provides the basic foundation for recognizing

the importance of dialogue between the co-victims of violent crime (i.e., remaining

family members) and the convicted offenders. In Texas, this means that the

mediation does not provide a forum for retrying the criminal case. It is also not

meant to be a one-time settlement opportunity. Although the mediations between

victims and offenders normally are scheduled during a one-day period of time, the
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program advocates mediation as one important step in the healing process and a

part of the “continuum of care” offered by the Texas program (Umbreit et al.,

2003).

In sum, the Texas VOMD program draws specifically from humanistic and

therapeutic approaches to mediation and falls generally into the over-arching

category of transformative mediation. These features of mediation orient

participants to the transformative potential of conflict resolution, display how

mediators make visible their humanistic role in the mediation process, and illustrate

how therapeutic goals for the mediation session are achieved. These mediation

characteristics also inform the communication that occurs during the mediation

session. Central to the mediated dialogue session is that the voices of the victims

and the offenders are heard with little intervention from the mediator.

B. Contribution to Communication Study
The communication that occurs between victims and offenders who take

part in VOMD programs like the one in Texas can generally be categorized as

difficult conversation. The term “difficult conversation” is used in popular

literature to refer to any type of conversation that may be difficult for the

participants (Stone, Patton, & Heen, 1999). This might include negotiating a salary,

ending a relationship, or apologizing. Communication scholars have taken up the

study of difficult conversations, most often from an interpersonal perspective.

These studies generally focus on transgressions in romantic relationships (Metts,
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1994; Roloff, Soule, & Carey, 2001), betrayal (Afifi, Falato, & Weiner., 2001), and

forgiveness (Kelley, 1998; McCullough et al., 1998; McCullough, Worthington, &

Rachal, 1997).

The organizational communication literature has further expanded inquiry

into difficult conversations, especially when organizations face public relations

disasters (Fishman, 1999). This sub-field is often referred to as crisis

communication. A crisis in this instance involves surprise, a threat to values, and a

short time frame in which a response is required (Barton, 1993). Not surprisingly,

crisis communication research tends to focus on large-scale crises that may affect

an organization’s reputation like airplane disasters or the EXXON oil spill (e.g.,

Fishman, 1999; Sellnow, 1993; Sellnow & Seeger, 2001). This current analysis

extends the work of the largely organizationally focused literature on crisis

communication to another context where difficult conversation occurs: victim-

offender mediation dialogue.

Four defining features of crisis communication relate to the study of

difficult conversation in VOMD. First, a crisis is said to occur when an

unpredictable event takes place (Fishman, 1999). In the Texas VOMD, all cases

involve a crime of severe violence that is usually carried out by a person unknown

to the victim or the victims’ family Second, the event threatens the values of those

who experience the event (Fishman, 1999). The literature on affects of severe crime

shows that violent crime alters survivors’ outlook on life (Armour, 2002). Third,
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the crisis is blameworthy; that is, there is an individual who is responsible for the

event (Fishman, 1999). In all Texas VOMD cases, offenders must admit their guilt

in the crime in order to go through mediation. VOMD also displays a fourth aspect

of crisis communication: it is multi-dimensional (Fishman, 1999). For VOMD

participants, this means that they experience the push and pull of multiple tensions

and competing goals in the interaction. These competing goals include the

participants’ desires to come together in a restorative dialogue through the VOMD

program and the competing tension and hostility that naturally surfaces when either

meeting the person who has harmed a family member or facing the family of the

victim.

More specifically, mediation in crimes of severe violence is best

represented by the “crisis resolution phase” of an event (Fink, 1986). This phase of

a crisis happens after the crime and may involve recovery of these who have been

injured. Though recovery is not a word used in VOMD programs involving severe

violence, the term “understanding” might best characterize the dialogue portion of

the mediation event. The victim and the offender seek understanding from each

other. In this way, VOMD represents a particular type of crisis communication

event. This analysis addresses how the participants begin the initial moments of the

dialogue.

VOMD situations depart from the traditional purview of crisis

communication study because VOMD sessions occur several years after the crime.
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In Texas, the mediations occur on average nine years after the crime (Umbreit et

al., 2003). Even though there is a long period of time from the crime to the actual

dialogue between victims and offenders, emotions are still intense. In this sense,

crisis communication is used to describe an event that has taken place in the past

but still involves emotional communication between the participants.

In the study of emotional communication, most often in close relationships,

communication scholars have come to a deep appreciation for the complexity of

emotional expression in interaction. Metts and Planalp (2002) propose that

emotional communication is constrained by social norms, it is pragmatic, and it is

also strategic. In communicative interaction, emotional communication may be

under conscious control, especially when the message is negative (Zammuner,

2000). Thus, it might be expected that speakers would curtail negative messages

under certain circumstances. Also, emotional communication has been found to

influenced by politeness constraints (Shimanoff, 1985). That is, speakers likely

control emotions so as to appear more polite. Emotional communication may also

be pragmatic in the sense that speakers recognize that positive communication will

often elicit a positive response and, presumably, that negative communicate will

elicit a similar respone (Sommers, 1984). Emotional communication may also be

strategic in the sense that emotional control of a felt negative emotion may aid

another more important goal (Metts & Planalp, 2002). While most of this important

work considers communication in close relationships, it sheds light on norms that
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may occur in the emotional communication expressed when victims and offenders

meet in mediated dialogue.

This present analysis offers an inductive discursive approach to difficult

communication that is part of the Texas VOMD program where emotional

communication is present. The focus is on how the key players in the mediated

dialogue—mediators, victims, and offenders—engage in the process of “doing”

social interaction in a particularly emotional context (Bavelas, Kenwood, &

Phillips, 2002). The goal of the current analysis is to gain insight into one essential

element of these difficult conversations: how they begin.

V. Project Overview

 To begin analysis of the communication that occurs at the mediation

session, this analysis literally starts at the beginning of the mediation. This

investigation focuses on the opening statements given by mediations, victims and

offenders in five videotaped cases that serve as the basis for this investigation. The

opening statements in VOMD mediation sessions are important for several reasons.

Perhaps most importantly, the opening statements are an institutional feature of the

mediation session. All the participants are capable of planning for them in advance

of the mediation session. Second, for analytical purposes, the opening statements

provide a consistent unit of analysis across the key participants in the mediation

session. Third, the opening statements are an important part in the mediators’ role

in the dialogue session. The opening statements are specifically mentioned as an



24

integral part of the humanistic mediator’s involvement in the process since these

statements are believed to be mediators’ major contribution to the mediation

process. For the victim and offender, the opening statements are likely

communicative sequences they have reflected on for many years since the crime.

The question, “What would I say to my victim/offender if given the chance,” is one

that has infinite possibilities. The analysis presented here offers a small sample of

how this question is addressed by victims and offenders who voluntarily participate

in the Texas VOMD program. While the opening statements only address a small

portion of the mediation sessions, they are an important initial step in developing a

more comprehensive analysis of the actual communication in the mediation

sessions.

The particular method utilized for this project combines Craig’s grounded

practical theory (e.g., Craig, 1989; Craig, 2002; Craig & Tracy, 1995) in

conjunction with Tracy’s action-implicative discourse analysis (e.g., Tracy, 1995)

to develop practical theory about a particular communicative practice. Central to

this project is what the participants themselves make relevant in their opening

statements. This stance towards the data emerges out of both ethnomethodologic

and conversation analytic strands of discourse analysis (Garfinkel, 1967; Sacks,

1992). Not only do these strands of discourse analysis attend to the participants’

categories of relevance rather than analysts’ categories, but these approaches also

focus on what participants say rather than what they think. While it cannot be
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denied that the VOMD process involves important psychological aspects for all

participants, the position taken for this project is that the discourse of the meeting is

equally interesting to analyze (Bavelas et al., 2002).

A similar position is taken with regard to the preparation process. There is

no doubt that the reported success of VOMD program like the one in Texas

depends upon the lengthy preparation process before the face-to-face mediation

session. This analysis recognizes the importance of the preparation, and the

influence it has on the mediation session. However, the focus for this project is on

the dialogue that occurs in the opening moments of the mediation session.

The purpose of this project is to better understand the Texas VOMD program

by observing the interaction of program participants during actual mediation

sessions. How do the participants—the mediator, the victim, and the

offender—engage in these interactions? What communicative practices do they

utilize? What conclusions can be drawn about how to manage opening statements

in this context?

A. Chapter Overviews
In the chapters that follow, the initial remarks made by the mediators, the

victims, and the offenders in five videotaped mediations from the Texas VOMD

program are transcribed and analyzed. Chapter Two begins with the grounded

practical theory that guided the analysis of the participants’ opening statements,

and a summary of the data set is provided.
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In Chapter Three, the procedural and ideological orientation of the mediators’

communicative practices in their opening statements are discussed. Chapter Four

describes the communicative practices of the victims’ opening statements and

includes a discussion of the communication of forgiveness within these initial

moments of the mediation session. Chapter Five details the offenders’ opening

statements, which are offered in response to the victims. The offenders’

communicative practices provide special insight into the communication of

apologies and the interactional response to forgiveness. Finally, Chapter Six offers

a normative assessment of the opening statements, a discussion of the limitations of

the project, and directions for future research.

The goal of this project is to develop a communicative understanding of the

communication that emerges in five VOMD sessions. At a time when VOMD

programs are gaining more public attention and interest, research that examines

empirically grounded data has the potential not only to guide practice but also to

offer theoretical insight for further communication research into these difficult

conversations.
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Chapter Two: Literature Review and Method

I. Overview

In this chapter, the analysis of the Texas VOMD program is developed

through two levels of grounded practical theory. Following a review of the guiding

meta-theoretical framework for this project, the analysis is developed at two levels:

the technical and the problem. The first level of analysis, called the technical level,

provides an outline of action-implicative discourse analysis, which provides the

method for selecting and transcribing the data for the proposed analysis. At this

level, the data set for the current project is described in full. This level provides the

analysis of the communicative practices that are routine in the opening statements

of Texas VOMD program participants. The second level of analysis, known as the

problem level, develops the problems or tensions that are made visible through the

examination of participants’ opening statements in the Texas VOMD program. To

begin, an overview of grounded practical theory is provided.

II. Grounded Practical Theory

Grounded practical theory (Craig & Tracy, 1995) allows researchers to

meld empirical observations with normative and pragmatic concerns of

communicative practices (Ashcraft, 2000). Unlike Glaser and Strauss’ (1967)

similarly-named grounded theory, grounded practical theory provides a model that

does not predict or explain communicative practices. While both theories work
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from empirical observations, grounded practical theory strives to offer “a reasoned

basis for deliberating about, or critically evaluating particular communicative acts”

that are often in institutional contexts (Craig & Tracy, 1995, p. 248). The precursor

to the development of grounded practical theory emerges from a broader interest in

recognizing communication studies as a practical field of study (Craig, 2002).

Craig (1989) explains, “our essential purpose [as communication scholars] is to

cultivate communicative praxis, or practical art, through critical theory” (p. 97-98).

In this sense, praxis is used to describe “reflectively informed, morally accountable

human action” (Craig & Tracy, 1995, p. 249).

Toward this reflective end, grounded practical theory involves

reconstructing communicative scenes and events. Grounded practical theory

assumes that problems or tensions arise inevitably for communicators. Craig and

Tracy (1995) believe that a reconstruction of those problems and their subsequent

speaker management provide a way for critical inquiry into communicative

practices. As a result, grounded practical theory may “provide a reasoned basis for

deliberating about, or critically evaluating, particular communicative acts” (Craig

& Tracy, 1995, p. 248). As Tracy (forthcoming) proposes:

Construction, or more aptly reconstruction, is a scholarly activity in

which a practice is re-described in less context-specific terms. This

redescribing has an idealizing component in which principles

implicit in a practice are formulated explicitly, and standards are
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articulated for judging what is reasonable and desirable in a practice.

(p. 7).

The aim is to characterize how participants themselves engage in certain

problematic discourse moments by understanding the “internal logic” of a

particular interaction (Agne & Tracy, 2001, p. 274). Importantly, the evaluative

aspect of this process is not intended to “dictate” what should be done in certain

communicative practices, but rather, to “stimulate further discussion” about the

practices under investigation (Craig & Tracy, 1995, p. 268-269).

There are generally three levels of grounded practical theory: the technical,

the problem and the philosophical. Only the first two levels will be addressed in

this analysis. The philosophical level will not be addressed here. Traditionally, this

level of grounded practical theory requires an analysis of beliefs that participants

have about what constitutes “best practices.” Since this current project involves

work with incarcerated offenders, obtaining research access to all the participants

involved in the mediation sessions for interviews was impossible. Craig and Tracy

(1995) suggest that the third level of grounded practical theory may simply

stimulate discussion about a practice.

There are several ways that a researcher might tap into the philosophical

level. Tracy & Carjuzaa (1993), for instance, reflect upon ideals of practice in

academic colloquia by having participants discuss their own views about

interaction in these settings. The interviews are similar to retrospective self-reports,
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although in this study the interviews do not necessarily happen after the event nor

do all participants go through the interview process. The intention is to compare

interaction with the participants’ ideas about how they should interact so that they

develop useful techniques for communicators in similar situations. The essential

element of this level of grounded practical theory is to consider “the best ways to

meld a situations multiple and competing concerns into a practical and morally

warrantable policy” (Tracy, 1997, p. 317).

Tracy (1995) proposes that formulation of situated ideals should be both

normative and implicative. That is, they should reflect how participants themselves

believe certain activities should be conducted, and at the same time, they should

provide information on what might be considered best practices in certain

situations. In recent thinking about grounded practical theory and the related AIDA,

however, Tracy leaves room for developing the analysis at the philosophical level

in more ways than just through interviews (Tracy, forthcoming). Central to this

reflective dimension is reconstruction of communicative practices to identify what

is “reasonable and desirable in practice” (Tracy, forthcoming, p. 7). Given the

research limitations of the data set, which will be describe in the next section,

access to the participants in this project was not possible. This analysis focused on

a derivable interpretation from the data at hand. Future work should return to the

participants to ask about their situated ideals of practice concerning opening

statements to understand participants’ beliefs about their opening statements.
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III. Technical Level

At the technical level, the focus is on communicative practices. In this

project, this is achieved through the use of action-implicative discourse analysis,

which will be discussed below. The distinguishing components of action-

implicative discourse analysis are described to further characterize the VOMD data

set utilized for this particular analysis.

Tracy (1995) has developed a method of discourse analysis that details how

to select, transcribe, and analyze conversational data called action-implicative

discourse analysis (AIDA). AIDA works in tandem with grounded practical theory

to characterize communicative practices (Tracy, 1995). The focus on

communicative features is characterized as a “concrete” way of understanding how

participants manage problems or dilemmas they encounter (Tracy, forthcoming).

To begin, AIDA transcription of conversational data proceeds

ethnographically (Agne & Tracy, 2001). This aspect is consequential for

determining the level of transcription utilized by the researcher, but it develops as a

consequence from the type of data selected.  AIDA transcription is intended to

investigate institutional discourse (e.g., in school board meetings (described in

Tracy, forthcoming), at academic colloquia (Tracy, 1997), and in FBI negotiations

(Agne & Tracy, 2001)). As a result, action-implicative analyses tend to deal with

large corpuses of discourse data, and, for this reason, the level of transcription

tends to be rather broad in comparison to conversation analytic studies.
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Tracy (1997) notes that the transcription system is concerned with

“conversational features about which people are capable of reflecting as they

contemplate action” (p. 179). The level of transcription is designed to account for

those features that seem to be under the conscious control of the

participants—message planning—rather than certain prosodic or timing

information (Tracy, 1997). The choice of a less-detailed level of description,

however, has the consequence of less analysis of parts of the interaction that are not

explicitly verbalized such as internal feelings. However, verbalized statements do

provide insight into expectations that a speaker holds, implications, or identity

sensitivities that may be present for mediators, victims and offenders in the

dialogue session. These will be explored in the participants’ opening statements.

The technical level can be explored at varying levels of detail to uncover

how particular discursive moves function. Ashcraft’s (2000) exploration of

relationship boundaries in a feminist organization, for instance, centers on

ethnographic observation of staff meetings and overt policy making. This

reconstruction of practice offers a broad level of analysis for how one organization

dealt with a particularly intense topic. In contrast, Tracy & Carjuzaa (1993) discuss

how participants in an academic colloquium manage identity talk in very specific

terms. They point out instances where participants use silence rather than talk,

choose certain question formulations over others, and respond to non-

comprehension of a question for strategic purposes. In both studies, the technical
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level of analysis is concerned with particulars of talk as participants confront

conversational dilemmas.

Furthermore, AIDA analysis is also described as rhetorical in nature (Agne

& Tracy, 2001). Here, the term rhetorical is used in the following sense: the

assumption that “interaction is used to accomplish some ends and avoid others”

(Tracy & Agne, 2001, p. 274). This focus on usefulness is similar to discursive

psychology (e.g., Edwards & Potter, 1992) which suggests that talk can be

strategically reflective of internal psychological dilemmas. AIDA departs from the

discursive psychology approach because of its clear focus on problematic,

institutional discourse with the goal of understanding the “internal logic

of…situated communicative practice” rather than underlying psychological

processes (Agne & Tracy, 2001, p. 274).

A. Technical Level: VOMD
The main thrust of this project works to describe the conversational

practices that are routine in the opening statements of VOMD participants. In the

following sub-sections, the data set is described in full.

1. Data Set
Any research project involving incarcerated offenders necessitates some

initial preparation work on the part of the researcher to gain access to the institution

and the particular data set. This project is no different. In this section, the details of

obtaining the data set are discussed along with a description of the general nature of
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the five cases selected for this project. Then, the method for selecting and

transcribing the participants’ opening statements is explained.

2. Data Selection
Study of the Texas VOMD program required nearly one year of preparation

before gaining permission to view the requested videotapes. First, contact was

made with the Victim Services Division office, where the VOMD program is

housed in the Texas Department of Criminal Justice (TDCJ). Eduardo Mendoza,

the director of the VOMD program, served as the contact person for the duration of

the project and acted as a liaison between the VOMD program and the TDCJ’s

Research and Evaluation Department, where consent to carry out the project was

granted. Second, consent forms for all the participants in the project were drawn up

and submitted to two Institutional Review Boards: one at the University of Texas

and one at the Texas Department of Criminal Justice (see Appendix Three). Nearly

a year after the project’s proposal, permission was granted to begin study. Finally,

Eduardo Mendoza selected five mediation cases from a video archive of

approximately eighty videotapes for this project.

In general, Mendoza felt that the five cases chosen for analysis exemplified

successful mediations. That is, the participants were satisfied with the process and

the outcome of the mediation. One study of the first twenty cases that went through

the Texas VOMD program estimates that ninety percent of participants are satisfied

with their participation in the VOMD process (Umbreit et al., 2003). While more
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research is needed to address what makes such cases successful, the five cases

selected for this analysis were not atypical of the feeling expressed by most

participants following a VOMD session. Mendoza also believed that the

participants in these five cases would be willing to consent to outside research on

their videotaped mediation. This practical limitation of obtaining participants’

consent for this project and other limitations presented by the data set are fully

addressed in the concluding chapter.

It is important to acknowledge that the analysis is limited by the fact that I

am restricted to the mediation tapes that were given to me by the program staff. I

obtained access to the tapes but not to inteview the participants. This limited the

analysis presented here to investigation of discourse that was derivable from

participants’ communication; however, since this has not been the focus of any

previous research, the aim is to develop an understanding of what participants

actually say in their opening statements in order to reflect on how we think about

the opening statements in the context of VOMD.

The videotapes from four mediations consisted of simple, one-camera video

footage of the face-to-face mediations and post-interviews with victims and

offenders on the day of the mediations (Cases One-Four). Each of these cases

lasted between two to six hours. Case Five included more videotapes of the pre-

mediation preparation and post-mediation debriefing. This case served as the

subject of a documentary film made on the VOMD process for cable television.
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There were over thirty hours of rough video footage taken during the entire

mediation process. These videos included interviews with the participants leading

up to the mediation, footage of the actual mediation from several camera angles,

and follow-up interviews approximately one month after the mediation with all of

the participants. This extensive collection of videotapes provided invaluable

background information about the process of VOMD from beginning to end, but

the mediation tapes remained of central interest for this project. These five cases

are numbered One-Five and are referred to according to these numbers hereafter in

the text (see Appendix Two).

In addition to viewing approximately sixty hours of videotape data, I

attended two intensive training sessions for mediators in crimes of severe violence.

The Texas VOMD program’s current staff members gave one training session.

During this training, I participated in a two-day prison tour to meet with offenders

and to learn about life in prison. The offenders I spoke with, however, were not the

ones who appeared in the cases for the analysis. I also attended lectures on the

procedures taught to volunteer mediators. The second training session was

conducted by the Texas program’s previous director, David Doerfler, who offers

private training sessions that follow a similar model of mediation. During this

week-long session, I was coached to be a mediator in VOMD cases through

experiential activities, discussion, and video training. I also visited informally with
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all four mediators and one victim from the cases mentioned above over the course

of the project.

3. Participants
There were a total of fifteen participants who appeared on the five

videotaped mediation sessions.5 Table One summarizes the participant numbers

according to their roles in the mediation sessions.

Participant Number
Mediator 4
Victim 6
Offender 5
Total 15

Table One: Number of Participants

Of note is the fact that the same mediator facilitated two of the mediations (Cases

One and Two). Also, there were actually six victims who appeared on the tapes; in

Case Five, the mother and grown daughter of the murdered victim participated in

the mediation.6

4. Subject Matter
A distinctive feature of the Texas VOMD program is that all of the cases

involve crimes of severe violence. In Table Two, the nature of the crimes is

                                                  
5 Each mediator, victim, and offender who appears in this work signed written
consent forms to participate in this project. See Appendix Three.
6 Gender frequencies according to role included: three female mediators and one
male mediator, six female victims, and five male offenders. The Texas VOMD
program records indicate that victims are usually 80-90% female. Male offenders
are in the majority.
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summarized according to the corresponding case number. Longer summaries of

these cases are also included in Appendix Two.

Case Number Case Description
One Robbery and manslaughter
Two Intoxicated vehicular manslaughter
Three Manslaughter
Four Negligent manslaughter
Five Rape and manslaughter

Table Two: Crime Descriptions

5. Transcription
The primary focus of the transcription phase consisted of viewing

videotapes. Because action implicative analyses tend to deal with large corpuses of

discourse data—in this analysis there are almost sixty hours of videotape data—the

level of transcription reflects a broad level of interactional detail (see Appendix

One for transcription key). AIDA is concerned with “conversational features about

which people are capable of reflecting as they contemplate action” (Tracy, 1997, p.

179). The level of transcription is designed to account for those features that could

be under the conscious control of the participants—message planning—rather than

certain prosodic or timing information (Tracy, 1997). As mentioned before,

working at a less-detailed level of transcription does not capture communication

that is not explicitly verbalized. Further investigation into nonverbal

communication in VOMD promises to be fruitful especially if future sessions are

taped with high-resolution video equipment from several different camera angles.
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However, this transcription system does allow for analysis of what participants may

imply in a particular conversational moment.

6. Opening Statements
 Following in-depth ethnographic observation and transcription of the five

videotapes, moments “in which participants seem to be experiencing discomfort,

tension, or conflict…” were highlighted (Tracy, forthcoming, p. 17). The entire

corpus of data in this study could broadly be considered emotional. There are

certainly very difficult moments of the mediations where offenders tell the victims

details about the crime that many victims have never heard before such as their

family members’ last words. There are also moments of relief and happiness in the

mediations where victims and offenders are able to tell offenders good things that

have happened to them since the crime. For instance, one offender discusses his

conversion to a Christian lifestyle and tells the victim the comfort that the new faith

has brought him (Case Two). Another offender describes his joy at passing his high

school equivalency exam (Case Four). A victim relates her happiness at the birth of

a new daughter (Case Four).

For this analysis, the opening statements were chosen for their uniform

presence across all cases and as a logical first-step in the analysis of these difficult

conversations. The details of how the opening statements were selected are detailed

in the next section. The opening statements also represent a particular institutional

component of the mediation process. Mediators, victims, and offenders know in
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advance that opening statements will be made by each participant. Mediators’

statements are structured by institutional requirements for specific components in

their statements. Victims and offender also are made aware that they will offer

opening statements in the preparation for the mediation process and may also be

part of the mediation that participants plan in advance. In this way, the opening

statements are part of the “conversational architecture” that is built into the

mediation session. Pearce and Pearce (2000) suggest that conversational

architecture is built from the phases or episodes of interaction. As such, the

mediation process is constructed from episodes of interactions of which opening

statements are an integral part.

7. Method
The initial phase of this project involved viewing the mediation videotapes

in their entirety. An immediate question that surfaced centered on how the

participants manage to begin these mediation sessions at all. The VOMD

participants spend months preparing for the mediations; their opening statements

crystallize and represent the result of this work. This makes the opening statements

strategically the most important part of the face-to-face VOMD session. Following

multiple viewings of participants’ opening statements, a transcription of these

passages was made to reconstruct the communicative practices participants utilized.

One determination I made as an analyst was to operationally delimit what

counts as an opening statement in the five VOMD cases I examined. I broadly
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defined “opening statement” as the initial spoken remarks made by the participants

in the VOMD process. I included the opening statements of all the participants in

the VOMD process—the mediator, the victim and the offender. There are several

additional qualifications that are necessary to contextualize the definition of

“opening statement.”

First, the opening statements are limited to the interaction captured on the

videotapes. There is no way to determine the first moments that the participants

encountered each other on the day of the mediation since only the video record is

available. Therefore, the opening statements represent those statements made on

camera between the participants.

Second, the opening statements do not always consist of single statements

by the participants. The opening statements are not always bounded opening

statements that represent one turn at talk. While opening statements may be one

turn at talk (e.g., Case One or Case Five), other cases presented some analytic

decisions about what to consider as the opening statements. In these cases, every

effort was made to capture the statements that initially began the mediated dialogue

session. Generally, this includes about the first ten to twenty minutes of talk before

the victim or offender began to ask questions of one another and engage in

spontaneous talk. Case Two shows how lengthy these statements can be, especially

when the victim brings in specific items such as photo albums or readings to share

with the offender. For example, the victim in Case Three ends the opening portion
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of the mediated dialogue by saying, “Believe it or not, I was young once too”

(Appendix Two, lines 161-162). For this point, the victim launches into a longer

description of her own life, and thus she begins the narrative portion of the

mediated dialogue session.

IV. Problem Level

The problem level of analysis is most central to the reflective aims of

grounded practical theory. At this level, analysts recognize problems or dilemmas

that speakers might typically encounter during an interaction. Almost any

encounter can pose interactional problems to the participants, especially when the

encounter is as emotionally difficult as those in VOMD. As Tracy (forthcoming)

notes, “within any complex practice, participants will experience tensions and face

problems about how they ought to act. Reconstructing the problems, or dilemmas,

would be the key first step in reconstructing a practice” (p. 8).

Pragmatic and hermeneutic traditions inform reconstruction of discourse at

this level (Craig, 2001). Tracy (1995; Craig & Tracy, 1995), drawing from

Habermas, has subsequently referred to this process as a circle of critical inquiry,

which involves reflection on how we think about action and the action (or

communicative practice) itself. It is also interesting to note that this focus on

communicative problems also draws specifically from other discourse methods

such as conversation analysis (CA).  While the majority of CA research typically

seeks to describe mundane or ordinary interactional moments in conversation, this
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method originally developed out of an interest sensitive interactions on suicide

prevention hotlines (Sacks, 1992).7

Dilemmas in conversations can be reconstructed in a number of ways. For

example, Tracy’s  work on interactional trouble in emergency service requests

begins by identifying problems in citizen-police communication. Tracy outlines

different perspectives on how emergency service requests are viewed either as a

public service or a customer service. The difference in framing the encounter has

implications for how these emergency requests are managed in conversation, and

Tracy goes on to show how those different frames are made visible in the discourse

of actual calls.

Agne & Tracy (2001) problematize another interactional dilemma faced by

participants in the FBI encounter with David Koresh in Waco, Texas. In this study,

a reconstruction of the interactional dilemma begins by looking at actual telephone

exchanges between the FBI negotiators and Koresh.  From this examination, the

authors are then able to delve into a deeper discussion of the problem posed by

                                                  
7 More recently at the 2003 International Communication Association conference,
however, CA analysts have looked at potentially problematic communication such
as Doug Maynard’s work on delivery of news and problem meanings with cancer
patients, Tanya Stivers’ research about the design of treatment recommendations
between pediatricians and parents, and John Heritage & Jeff Robinson’s
exploration of how patients give reasons for seeking medical care by listing routine
medical problems, recurrent problems, and new problems.
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certain communicative practices. The authors claim that the different ways the FBI

and Koresh named the situation ultimately led to the violent end to the standoff.

Ashcraft (2000) identifies the problem level in her study of a feminist

organization through extensive field notes over two years with the organization to

identify a dilemma in the way that members of the organization view a particular

issue, which dealt with how members viewed public and private relationships

within the organization. For Ashcraft, the problem level serves as a locus for

generating research questions to delve into as an organizational dilemma. Most

important to Ashcraft’s (2000) development of the problem level is her

commitment to “identify and describe situated dilemmas as experienced by

participants” (p. 360).

A. Problem Level: VOMD
For this project, it is important to frame VOMD participants’ experiences of

communicative problems or dilemmas in interaction as two conflicting tensions.

These tensions include the “institutional tension” and “interpersonal tension” that

participants encounter through their participation in VOMD. The first generally

relates to the participants’ experiences of the traditional U.S. criminal justice

system as compared to the restorative justice underpinnings of the VOMD

program. The second tension occurs during the mediation session as emotions that

naturally surface when either meeting the person who has harmed a family member
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or the victim or when the offender faces the family of the victim or the victim he or

she has harmed

The problems identified in this section contribute to a trend in social

interaction research to view the multiple and often conflicting goals of

communicators in many contexts, which are not exclusive to crisis situations. In

interpersonal communication, for example, a common articulation of the tensions

experienced by speakers in ordinary interaction is the competing need for

interdependence and independence (Tannen, 1986). For VOMD, there are many

competing tensions that individuals’ experience, given the emotional nature of the

dialogue. In this project, two tensions are addressed—one at a macro-level (the

institutional) and one at the micro-level (the interpersonal).

1. Institutional Tension
The institutional tension concerns participants’ choices to take part in the

mediation session. One scholar has referred to the dilemma presented to victims

and offenders as the “victim-offender dilemma” (Brown, 1994). Although Brown

(1994) refers to this dilemma as a reason that victims and offenders may feel

pressured to participate in restorative justice programs in crimes of less severe

violence, the term also characterizes a broad social dilemma faced by victims of

violent crimes and their offenders. The criminal justice system presents one method

for justice determination while restorative justice programs offer an option for

informal social justice to take place between those directly affected by crime.
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VOMD provides an opportunity for victims of crime to engage in direct dialogue

with their convicted offender that rarely occurs within the criminal justice system.

Following a description of these two systems, an example from the VOMD data set

will be examined where this tension is made visible in the participant’s talk.

The U.S. criminal justice system follows what is known as a retributive

model of justice in which crime is viewed as a violation against the state (Zehr,

1995). Following a crime, the focus of this system rests squarely upon offenders

(Presser & Lowenkamp, 1999). Victims of crime are represented by the state’s

interest, so the victims are taken out of the process of justice all together. In Texas,

the Victim Services Division, of which the VOMD program is a part, offers limited

services to victims of crime.

For the most part, offenders are the main focus of the criminal justice system.

Once offenders are brought into court, lawyers serve as intermediaries in the

process speaking on behalf of the offender or the state. Interaction in the courtroom

is highly ritualistic, especially in the discourse between lawyers, judges, and the

jury (Auerbach, 1983). Punishment is meant to inflict pain for the person who loses

the adversarial contest (Zehr, 1995). In crimes of severe violence like the cases for

this project, offenders usually spend a considerable amount of time in jail in order

for justice to be done.

In contrast, the principles of the VOMD are based on restorative justice,

which calls for the fundamental recognition that “crime violates people and
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relationships” (Zehr, 1995, p. 211). In order to respond to crime and to carry out

justice, the restorative response seeks to identify the needs and obligations of both

victims and offenders. Victim and offenders are encouraged to meet together for

dialogue, and they are given central roles in the process. Restorative programs

strive especially to empower victims through access to the offender in undominated

dialogue (Braithwaite, 2002). The values of restorative justice include apology,

repairing harm, forgiveness, and reconciliation (Braithwaite, 2002). Restorative

goals are for responsibility to be assumed, needs to be met, and healing to occur

(Zehr, 1995). Restorative justice is often seen as a response to crime in cases of

less-severe violence than considered in the Texas VOMD program (for a review see

Umbreit, Coates, & Vos, 2001).

Zehr (1995) maintains that the two systems of retributive and restorative

justice represent different lenses that we might use to look at crime. However,

VOMD participants often find themselves caught between both systems. For some

victims of violent crime, the traditional criminal justice system is sufficient for

dealing with the punishment of the offender. Other crime victims express the need

to be able to talk with the offender to learn more about the offender and about the

crime. This may be due, in part, to the fact that restorative and retributive justice

models seek very different end points.

In the VOMD cases examined for this analysis, this institutional tension is

articulated in the following way. The family member who decides to participate in
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VOMD usually represents only one family member who chooses to meet with the

offender. The family member who does participate—the “co-victim” of the

crime—often comments on the fact he or she may be the only ones in their family

who chooses to participate in the process. As Marie, a victim in Case One, says: 8

Example One
Marie: And I don’t have a lot of support from family

in doing this. They did not they do not agree

with it. They think I’m crazy. They think I’m

insane. But, they haven’t got to where I’m at

in the forgiving um phase of it.

In Case Five, the two co-victims, a mother and daughter of a victim, took their

mediation video home to show other immediate family members, but only one

other person was eventually able to view it. The remaining family members said

that they simply could not even watch the process. In the other cases, the victims

represent three mothers who met with the offender who killed their children. These

cases illustrate how VOMD can provide a restorative opportunity for some victims

but create dilemmas for other family members who do not want to participate.

Offenders comment on several institutional difficulties they experience. One

moment that many offenders recall is when they were asked to participate in the

program. Some offenders, such as Jon in Case Five, immediately agreed to take
                                                  
8 In these conversation examples, transcription notation is kept at a minimum for
ease of reading and clarity. In the data chapters, however, a transcription system is
utilized and fully explained in Appendix One.
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part because they always felt they needed to discuss the crime with the victim’s

family. Umbreit et al., (2003) report that other offenders are specifically counseled

against participating for fear of the victim’s motivations for meeting. Other

research suggests that offenders may participate in order to offer supportive

communication to the victims (Umbreit et al., 2002). The model of meeting with

the victim is generally not well-supported by the traditional criminal justice system.

Certainly, the dilemma to participate in the program is very great for all

involved, and the lengthy preparation process is designed to help the participants

explore their needs and hopes for the mediation in detail before ever coming face-

to-face. The mediator, acting as the third-party, intervenes as one way to help

manage these tensions during the preparation process, at the mediation session

itself, and in the post-mediation follow up work as well.

In sum, the institutional tension, as articulated in this section, recognizes that

victims and offenders must navigate between the traditional criminal justice system

and the restorative justice opportunity provided by the VOMD program. While the

traditional criminal justice system pushes victim away from interaction with

offenders, the idea behind restorative justice is just the opposite. For those who

choose to participate in VOMD, these competing institutional tensions are

important to recognize.
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2. Interpersonal Tension
Once the VOMD process is initiated by the victim and accepted by the

offender, the competing institutional tensions dissipate to a certain extent, but a

new tension emerges. This problem may be understood as an “interpersonal

tension” because it contains participants’ emotions that surface when they meet

with the victim or the offender. It is during these initial moments of interaction that

participants deal with not only taking part in an alternative dispute resolution

setting but also in the intense context of meeting face-to-face with the person who

has harmed a family member or who they have harmed through their violent

actions.

Both victims and offenders recognize the emotional difficulty of meeting

face-to-face. A study done by Umbreit and Vos (2000) suggests that offenders may

actually feel more apprehensive about meeting with the victims than the victims do.

This finding is also seen in the actual mediation dialogue from the current data set.

Seth, the offender in Case Two, explains in his opening statement:

Example Two
Seth: I thank you even though I’m scared. I’m glad

I’m glad to see you. I know it’s going to

hurt.

While it is important to recognize that individuals vary according to how they feel,

Umbreit and Vos (2000) also find that victims experience a good deal of
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nervousness and apprehension in the initial moments of the mediation. Here, one of

the victims in Case Five articulates this tension in the following way:

Example Three
Betty: I can tell it’s gonna be kind of a tough

day ((laughs)).

Mediators also call attention to the interpersonal tension in their opening

statements in their opening statements by recognizing the victim and offender’s

vulnerability in the process. The mediators serve as a third-party to aid interaction

between the victim and the offender. In this way, each participant in the

mediation—the mediator, the victim(s), and the offender—recognize the emotional

nature of the VOMD meeting by describing the problems of meeting in face-to-

dialogue.

An integral part of the VOMD process is the intensive training and

preparation for the face-to-face meeting. Mediators work with the participants for

six months to a year to make sure that each person is ready for the encounter.

During these sessions, the major issue is to help the victim and the offender discuss

what they would like to get out of the meeting and to assess how the victim and the

offender dealt with the impact of the crime. Mediators may also address certain

issues about the institutional procedures and ideological orientation of the

mediation session. One issue mediators may discuss with victims before the

mediation session is how to constructively face the offender on the day of the
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meeting. Offenders are also coached to present their position in a way that will be

sensitive to the needs of the victim. Certainly, this information influences how

victims and offenders formulate their opening statements, but this information has

not been reported in the literature apart from general guidelines set forth in program

materials.

Given the intensity of the initial moments of the mediation, some victims

and offenders may choose to read prepared statements to one another (Umbreit &

Vos, 2000). For this current project, only one victim read from a prepared

statement in her opening remarks (Case Two). In this case, the victim brought in a

passage from the Bible to read to the offender. She also brought in letters to share

with him from a scrapbook. This current analysis does not account for the planning

and preparation that individual might choose to engage in, but instead, focuses on

the spontaneous talk that occurs in the initial moments of talk that emerge in

response to the institutional and interpersonal tensions. The goal is to identify the

communicative practices that participants utilize to manage these tensions and

begin the difficult conversation.

Clearly, both victims and offenders have extensive preparation for how to

approach the mediation session in a way that is beneficial rather than negative for

those involved. This constraint is echoed in the literature on supportive

communication. In general, communicators recognize that negative displays of

emotion are at cross-purposes with communicative goals (Metts & Planalp, 2002).
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Like any type of communication, VOMD presents a constrained environment in

which the participants negotiate dialogue under unique circumstances. This

project’s focus on opening statements does not intend to discount the importance of

the preparation process or these norms of social interaction. Rather, the goal is to

more fully understand how the institutional and interpersonal tensions come to a

head at the mediation table in participants’ communicative practices and to view

the findings in light of these trends.   

VI. Restatement of Research Questions

The analysis aims to develop an empirical knowledge of participants’

experiences through close examination of participants’ opening statements in actual

mediation sessions, while taking into account the institutional and interpersonal

tensions that are imposed upon the VOMD context. To that end, this analysis seeks

to answer the following questions:

(1) What communicative practices characterize the opening

statements given by mediators, victims and offenders?

(2) How do these communicative practices manage the institutional

and interpersonal tensions in the initial moments of the VOMD

sessions?

(3) What normative conclusions can be drawn about opening

statements in the context of the VOMD sessions?
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Chapter Three: Mediators’ Opening Statements

I. Overview

Examination of Texas VOMD mediators’ opening statements provides

insight into the process and orientation of the face-to-face mediation session.

Before investigating the communicative practices of mediators in the Texas VOMD

program, a review of the mediation literature is provided with special focus on

discursive study of mediators’ communication. This review highlights the need for

close study of mediators’ communication not only as the mediation develops but

from the initial moments of the mediation session. Following an examination of

mediators’ opening statements in the Texas VOMD program, implications are

discussed at the problem level of grounded practical theory.

In general mediation practice, third party intervention into conflict

situations has been scrutinized by discourse study. This body of research

contributes toward a much needed comparison of the rhetoric espoused by the

practice of mediation and mediators’ actual discourse (Folger, 2004). For example,

this work has provided insight into the ways that mediators enact neutrality (Garcia,

Vise, & Whitaker, 2002; Putnam, 1994; Rifkin, Cobb, & Millen, 1991) and

promote narrative in mediated contexts (Phillips, 1999; Winslade & Monk, 2000).

This body of research is important to help guide the rhetoric of mediation to match

the practice of mediators.
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In this chapter, the initial moments of mediators’ opening statements in the

Texas VOMD program serve as the unit of analysis for similar discursive

examination. Mediators’ opening statements formally work to initiate the face-to-

face dialogue between the victim and offender. These statements represent the first

moments in which the victim and offender are physically in the same room together

as well as the culmination of many hours of preparation by all involved. In the

Texas VOMD program, mediators are instructed by institutional guidelines to

“review the ground rules [and to] establish [the] purpose” in their opening

statements (Umbreit et al., 2003, p. 83).

The mediators’ opening statements are guided by the styles of mediation

that inform practice in the Texas VOMD program. In the transformative style of

mediation, mediators are specifically coached to promote parties’ recognition of

each other and to empower disputing parties to tell their stories (Folger & Bush,

1996). The humanistic mediators’ role suggests that mediators’ intervention should

be minimal and unobtrusive (Umbreit, 1997). Moreover, the therapeutic mediators’

role is also to support the participants through attention to healing and recovery. In

the communication literature, the notion of supportive communication deals with

intentional communication that is given to aid those in need, which closely mirrors

the mediators’ role in the mediation process (Burleson & MacGeorge, 2002).

Mediators’ opening statements condense important information into a short

statement that ultimately prepares participants to engage in a lengthy dialogue
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session without much intervention from the mediation. The communicative

practices discussed in this chapter provide insight into how aspects of each of these

styles of mediation are interwoven into the mediators’ opening statements in the

Texas VOMD program.

II. Communicative Practices

The communicative practices observed in VOMD mediators’ opening

statements are characterized by two general sets of features that are outlined in the

mediators’ institutional guidelines (Umbreit et al., 2003). One set of features

explores how procedural aspects of the mediation are established. These are

broadly referred to as “setting the ground rules,” but as will be illustrated, there are

other practices that are communicated in this part of the mediators’ opening

statements including introducing the participants to one another and to the agenda

for the mediation session. The procedural features are often standardized across the

mediations, creating many similarities among cases.

The second set of features primarily deals with how mediators orient the

participants to the ideological purpose of the mediation process. A recent typology

of mediation in crimes of severe violence suggests that the Texas program is best

labeled as therapeutic mediation (Umbreit et al., 2003). Central to this mediation

style is the recognition of healing and recovery (Umbreit et al., 2003). As will be

seen, each mediator may orient the victim and offender a little differently to these

ideological aspects of mediation. While some individual variation in these practices
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exists, as a whole, they promote the therapeutic style of mediation that is

characteristic of the Texas VOMD program. Following a discussion of each of

these features, several implications for practice are discussed.

A. Procedural Features

The procedural features of mediators’ communicative practices are not

unlike procedures in most mediation programs. The function of these specific

communicative practices is to introduce the participants to each other and to

explain how the mediation will move forward. As such, there is a strong

institutional component to these practices that is standardized across all cases. The

main goal of the opening statement is to set the agenda of the mediation. The

following examples show how mediators establish the procedures through

introduction sequences, rule setting, and the establishment of an agenda.

1. Introduction Sequences

VOMD mediators must initially introduce the victims and offenders to one

another. The mediators have typically spent a good deal of time working

individually with the victims and offenders, and they have established relationships

with each person. This is usually not the case for the victims and the offenders. In

the cases examined for this analysis, none of the victims knew the offenders prior

to the crime. Thus, the mediation is the first time that the victim and offender meet

outside of the courtroom context. Consequentially, the very first opening words that
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the mediators speak often involve introducing the participants to one another by

name. Example One provides a typical introduction sequence:

Example One: Case Four
Mediator: Uh ((reads)) the preparation we have done for30

these many months has now led us and given us31

(.) the foundation for what we are about32

today. For you Rachel to have the opportunity33

to meet with you Bill to facilitate healing34

and recovery35

Similar introductions are given in Case One (line 22)9, Case Three (line 1), and

Case Five (lines 4-5). It is important to mention that each mediator mentions the

names of the victim and the offender but does not mention his or her own name,

which indicates that the mediator’s name is already known to those present at the

mediation table.

Case Two illustrates a moment where the mediator calls into question the

routine introduction sequence. Here, the mediator verbalizes a possible disjoint

when the victim calls the offender by his first name, Seth, while the offender refers

to the victim by her family name, Ms. Jones. This moment, the only one in the data

set, displays an alternate practice for producing the introduction sequence.

                                                  
9 See also lines 1-4, which begin prior to the mediation, where the mediator
introduces the offender to all the people in the room.
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Example Two: Case Two
Mediator: Do you need me to decide what to call each25

other? Seth calls you Ms. Jones, and you call26

him Seth, or?27

Peggy: That’s fine.28

Mediator: Is that what’s fine? (2)29

It may be that the mediator wondered if the offender should call the victim

by her first name, given the setting and the intimacy of the meeting. However, the

victim says in line 28 that she is comfortable with the arrangement, and so the

mediator moves on to the task of asking for opening statements. Unlike the typical

examples mentioned above, which represent the very first words the mediators

speak in their opening statements, Example Two occurs toward the end of this

mediator’s opening statement. The delay in discussing the names may also indicate

the mediator’s recognition of the need for further adaptation of the standard

introduction sequence.

 Introduction sequences in the context of VOMD suggest a four-fold

purpose. First is the interpersonal task of introducing the victim and the offender to

each other. In some cases, the victims and offenders may never have met before or

may have only seen each other briefly in court. In fact, Umbreit et al., (2003)

discuss how this introductory phase may be preemptively addressed by having the

mediators prepare the victims and offenders with pictures of each other before the

mediation day. Second, the mediators’ use of names demonstrates that the
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mediators have already established a relationship individually with the victims and

the offenders; the mediators do not have to say their own names in the opening

statements, as is often done in community mediation programs where the mediator

has no previous relationship with the participants.

Third, the mediators’ introduction sequences mirror the process of

recognition espoused by transformative mediation practice. Recognition entails "the

restoration to individuals of a sense of their own value and strength and their own

capacity to handle life's problems" (Bush & Folger, 1994, p. 2). By starting off the

mediation with participants’ names, the mediators symbolically recognize the

individuals at the mediation table. Fourth, by initiating this introduction sequence

in their opening statements, the mediators enact one rule of the mediation: to call

each person by his or her chosen name. This rule, along with others, will be

discussed in the next section.

2. Rule Setting

This section offers insight into how rules for the mediation session are

communicated. As suggested in the previous section, one purpose for addressing

the participants by name is to enact a particular rule of interaction—do not call a

participant by any name other than his or her own name. In fact, there are three

standard rules of interaction: no name calling, no disruptive actions and no

interruptions. Even though rules may be formulated differently by each mediator,
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the fundamental nature of the three basic rules for the mediation remains constant

across these cases examined for this analysis.

The Texas VOMD program has a written introduction that mediators

generally follow (Umbreit et al., 2003). These standards may also be considered

part of the institutional context in which the mediators operate. Giddens’ (e.g.,

1984) structuration theory posits that an institution can be defined by “routinized

practices carried out by a majority of the members” (Cohen, 1989, p. 39). While

Giddens was interested in macro-level processes such as citizens paying taxes, this

definition also applies to micro-level processes in an institutional setting. In

VOMD, the communicative practices utilized by the participants display

knowledge about how a particular action should be carried out. The formalized

rules of interaction explicitly provide some of these rules.

In their opening statements, mediators may deal with rules

straightforwardly by explaining them in list form, as Examples Three and Four

illustrate.

Example Three: Case Two
Mediator: Um These, I’m going to read you the ground1

rules and these are based on the principles2

of mutual respect. No name calling, no3

disruptive actions, not to interrupt while4

the other is talking, and I-I’ll rem-you know5

if you need to remember then jot it down.6
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Example Four: Case Four
Mediator: Our ground rules together. I have basically48

covered them with y’all earlier. Basically,49

there’s not that many. There’s just no name50

calling, no obscenities, or any kind of51

disruptive actions. When one of you is52

talking, don’t interrupt the other. And I’ve53

given both of y’all paper and pen and you can54

jot it down, and you can remember to ask55

later.56

The concept of “institutional talk” in discourse analysis suggests that the

communication during mediation can be differentiated from conversation in other

contexts, given that institutional talk is “shaped or constrained by the participants’

orientations to social institutions” (Drew & Heritage, 1992, p. 5). In particular, the

characteristics of the talk are related to “the activity at hand, special and particular

constraints that participants allow to occur in the institutional context, and the

special character that shapes the rules of the interaction” (Drew & Heritage, 1992,

p. 22). In VOMD, the rule setting phase constructs the institutional standards to

which all cases adhered.

Individual mediators may also choose to highlight certain aspects of the

rules for further explanation. Three examples illustrate how mediators express these

alternate formulations of the rules. In the first example, the mediator minimally
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acknowledges the “rules” of the interaction while foregrounding the importance of

respect (lines 15-16).

Example Five: Case Five
Mediator: The only rules that we have is that uh we14

don’t interrupt and that we treat each other15

with respect.16

In the second example, the mediator lists the rules (line 20-22) and then explains

that discussion is the proper response to emotional reactions (lines 22-27).

Example Six: Case Three
Mediator: I want to again state the rules. There’s no20

name calling. There is no (.) use of foul21

lang-language. But um, expressing emotions is22

very important and it is very okay in this23

process so you know uh. And I’ve asked you24

Sarah and Dwayne to prepare yourself for25

those kinds of (.) reactions.  Uh, and it’s26

very okay to to discuss it. Okay?27

Example Seven illustrates a third way the mediator offers further explanation of the

rules. Here, the mediator explains that anger may be expressed as long as it is

expressed appropriately (lines 10-11).
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Example Seven: Case One
Mediator: And um my rules are really simple. ((laugh))4

The one who’s talking is the only one5

talking. Don’t step on each other’s, you6

know, sentences. And and give each other a7

chance to say what you need to say. And I8

would ask that you know there is no9

profanity. (Some of us slip, though) And (.)10

that there be no aggression and aggression is11

yelling and screaming. Um I honor anger.12

Anger is okay as long as it’s appropriate.13

And that if anybody should get out of their14

seats before I say, okay let’s everybody15

stand up, that will be taken as a sign of16

aggression and there will be (.) full-body17

housa on you ((laughing)), which ever one it18

is.19

In addition to setting rules for the mediation session, Examples Five

through Seven also move from procedural concerns to content issues of what type

of interaction is appropriate during the mediation sessions. These include respect

(Example Five), expression of emotion (Example Six), and, more specifically, the

appropriate expression of emotion through dialogue rather than physical aggression
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(Example Seven). Each example adds specific information about what the content

of the mediation should include, and due to their specific nature, seems to be

tailored to the individuals and the individual aspects of each case. Additionally, this

respectful use of language may be necessary to establish a safe environment given

the context of danger that may be inherent in these mediations in severely violent

cases.

Transformative and humanistic mediators encourage expression of emotion

to uncover underlying issues and concerns (Folger & Bush, 1996). Therapeutic

mediation specifically “helps [participants] work through what happened” by

concentration on the grieving process and on the potential for healing through

dialogue (Umbreit et al., 2003, p. 331). In the previous examples, this emotional

dimension of the mediation is made clear through mediators’ statements about

appropriate emotional responses. Given the intense nature of the mediation

sessions, it is perhaps not surprising that therapeutic mediators would find such

explanation important.

As discussed in this section, rule setting provides institutional standards for

interaction between victims and offenders. The rules also function to create a

respectful environment for the interaction to take place. In the next section, these

rules for interaction are further developed through the mediators’ establishment of

an agenda for the face-to-face meeting.



66

3. Agenda

In addition to introduction sequences and rule setting, VOMD mediators

also establish the agenda of the mediation sessions. The agenda sets up the

structure for how the mediation session will develop. Toward this end, the

mediators essentially map out participant turns at talk and also may comment on

two possible disruptions to the agenda: time limitations and silence.

Example Eight illustrates how the mediator makes clear the agenda to the

victims and the offender (in this case, there are two victims, Betty and Jill, present

at the mediation session). In lines 10-14, the mediator selects the victims as the first

speakers.

Example Eight: Case Five
Mediator: And how we’ll (.) start the dialogue, what9

I’m gonna do is I’m gonna ask Betty if you10

will give us two or three sentences on what11

you hope to have happen today. And then Jill12

I’ll turn to you. And then Jon we’ll turn to13

you. And then after that, I’ll give it to14

Betty again, and then it will be up to you.15

We’ll move forward in any way you want.16

By explicitly mentioning that the victims will begin the dialogue, the

mediator selects not only who will open the dialogue, but the mediator also

specifically states what the victims should address in their opening statement. In
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this example, the mediator instructs the victims to comment on “what you hope to

have happen” (lines 11-12). Other formulations of what victims and offenders

should say in their initial remarks include: “in your opening statement in your

opening statement [sic], if you can capsulize your purpose for being here” (Case

Two, lines 9-11); “just kind of briefly eh say what your expectations are” (Case

Three, line 11); and “I’ll ask you to give a brief opening statement” (Case Four,

lines 58-59).

Button and Casey (1988/89) explain that, “the production of the agenda

projects an order for the talk and is itself organized through an orientation to the

possibility of that order. The eventual movement through episodes of business

attests to the order having been constituted in the prior activity of constructing an

agenda” (p. 82). By establishing the agenda for the mediation session, the

mediators provide a framework for the dialogue.

The lengthy Example Nine further builds on two additional features that

constitute the agenda: time (lines 4-7) and silence during the mediation (lines 16-

19).

Example Nine: Case Two
Mediator: Time is according to your needs with the4

exception of we’ll be breaking for lunch at5

eleven and we’ll be back in here by twelve6

and we need to be finished by four. I guess7
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that’s the price for being in the chapel. Um8

um. I’d like for you to begin first with a9

brief opening statement, or whatever. Um, you10

know, in your opening statement in your11

opening statement, if you can capsulize your12

purpose for being here. Eh that sort of um.13

You won’t be hearing from me unless I feel14

for some reason that I need to interrupt15

something interrupt something. Um and if16

there’s silences there’s going be silences.17

I’ll let them sit until unless I really feel18

you’re stuck. At the conclusion of this19

dialogue, if you are so muved-moved um, we20

have the option to develop the affirmation21

agreement. That’s totally up to you guys. If22

you don’t think you need one, that’s fine,23

whatever.24

Time is an important feature of the Texas VOMD program where mediation

sessions have an average duration of about five-and-a-half hours. The length of

time is fully determined by the victims and offenders. In other VOMD programs,

such as in Ohio, individual mediation session may take about two hours (Umbreit
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et al., 2003). In the next example, the mediator in Case Three offers insight into

why the process takes time.

Example Ten: Case Three
Mediator: And also again the reason this takes time, is49

that if you take your time working with it to50

share what you want to share. If there is51

silence, that’s when we get inside our own52

souls to to try and and grasp and figure out53

what else needs to be said. So silence is54

fine.55

The explicit mention of time and silence in the previous examples further

establishes the agenda for the mediation sessions and removes any element of

surprise that might come up for the participants. Example Ten also shows how the

procedural practices of the mediators may also contribute information about how

participants should orient to the activity. In this case, the mediator explains silence

as a time “we get inside our own souls” (lines 51-52). The mediator thus provides

an explanation for how the victim and offender may understand time and silence,

which may seem to disrupt the flow of the agenda.

Transformative mediators espouse the notion that participants determine the

amount of time they need for the mediation to take place (Folger & Bush, 1996). A

practical consideration for the Texas program, however, is that there cannot be

unlimited time. Prison rules and regulations limit offenders’ time with visitors, and
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the Texas VOMD program specifies that mediations take place on only one day.

This disjoint between the rhetoric of transformative mediation and actual practice

can be seen in the comment made by one mediator. In example nine, the mediator

says, “time is according to your needs with the exception of we’ll be breaking for

lunch at eleven and we’ll be back in here by twelve and we need to be finished by

four. I guess that’s the price for being in the chapel” (Case Two, lines 4-8). Given

the constraints of the prison environment, this mediator recognizes that there are

certain restrictions on time allocation even though unlimited time should be given

to the participants.

In general, each aspect of the agenda mentioned in this section builds on the

other procedural practices used by the mediators in their opening statements. Each

of these practices explicitly tells the victims and offenders how the mediation will

proceed and what will be expected of them. In the next half of the chapter, a second

feature of the mediators’ opening statements more clearly illustrates the therapeutic

style of mediation that is characteristic of the Texas VOMD program.

B. Orientational Features

While the first half of this chapter focuses on structural components of the

mediation process, the second half highlights the ideology of therapeutic mediation

in the Texas VOMD program. In this sense, the term ideology is used to discuss an

“organizing framework” about a particular activity (Folger & Bush, 1994). One
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way to observe ideologies is through the observation of discourse of a particular

activity (Van Dijk, 1987).

As mentioned in the introductory chapter, therapeutic mediation is broadly

characterized as transformative mediation (Umbreit et al., 2003) and as humanistic

mediation (Umbreit, 1997). Transformative mediation encourages empowerment

and recognition between disputing parties (Folger & Bush, 1994). Empowerment

allows participants to set their own goals and objectives in the mediation process.

Within the Texas program, empowerment is specifically defined as “giving

someone an opportunity for their voice to be heard [while also] helping the person

shape that voice so it more accurately reflects who that person is” (Umbreit et al.,

2003, p. 72). This particular use of empowerment orients participants to the

mediation process. In their opening statements, the mediators express

empowerment in several ways. One way can be seen in the descriptive language

that is typical in mediators’ opening statements. This is discussed in this analysis as

the tone of the mediation.

1. Tone

This section focuses on the ways mediators use their opening statements to

set the tone or the general quality of the interaction for the participants. One way to

establish the tone is through descriptive language, with particular emphasis on the

adjectives selected. Two representative samples of how the tone is discursively

presented are displayed below. In the transcripts presented for these examples, the
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adjectives are shown in boldface type to illustrate how the mediators’ use of

adjectives creates the tone for the mediations.

Example Eleven: Case Five
Mediator: This process can be uh very personal and very5

emotional and uh even intimate because it is6

based on a lot of trust and openness and7

honesty and-and uh sensitivity.8

Example Twelve: Case Four
Mediator: What we are about can be very personal and33

very emotional. Even intimate. Um. We presume34

it is difficult, awkward, maybe painful. Uh35

what we’re doing today is based on creating a36

safe place built on trust and openness,37

honesty, sensitivity.38

In each case, the adjectives used to describe the VOMD process highlight

the goals of this therapeutic style of mediation. Both mediators use the adjectives

“personal,” “emotional,” and “intimate,” and this similarity is indicative of

institutional consistency with mediators’ opening statements. Moreover, Example

Twelve further recognizes that the interaction is “difficult, awkward, maybe

painful” (line 35). Example Eleven suggests that “trust,” “openness,” “honesty,”

and “sensitivity” are necessary interpersonal skills in this process. Other descriptive

language that may appear in the mediators’ explanations of the tone of the
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mediation include: “spiritual” (Case One, line 24); “willingness to be vulnerable”

(Case Two, line 21); and “an incredible gift” (Case Three, line 61).

Absent from the mediators’ descriptions about the process are adjectives

that might suggest a problem-solving orientation to this process. Instead, VOMD

participants are encouraged to begin with their underlying interests (i.e., their

emotional needs) and forgo any mention of possible bargaining positions that may

be characteristic of negotiation (Fisher, Ury, & Patton, 1991). Umbreit et al.,

(2003) explain that the Texas program explicitly acknowledges that “the purpose of

the process is healing” (p. 325).

In this section, the guiding ideology of the Texas VOMD program is clearly

expressed in the adjectives utilized in the mediators’ opening statements. Emotions

are recognized, problematic aspects of the mediation are clearly stated, and

interpersonal skills useful in the mediation session are described. By setting the

tone of the mediation through careful adjective choice, the mediators’ begin to

orient the participants to the way in which they should conduct themselves during

the session.

2. Mediators’ Role

The role of the mediators, as expressed in their opening statements, further

familiarizes the participants with the therapeutic style of mediation. VOMD

mediators discuss their role in their opening statements in several important ways.

While not all mediators choose to explicitly mention their role in their opening
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statements, the Texas VOMD program zealously coaches mediators to recognize

their role of “witness” during the mediation process and act with a sense of

“humility” about their role in the healing process (Umbreit et al., 2003, p. 17). It

may be that mediators who choose not to discuss their role in the mediation do so

because they do not want to call attention to their role at all during the actual

mediation process. It may also be a personal choice since the mediator in Cases

One and Two, who is the same person, does not discuss her role in either case.

Other mediators, however, do express how they view their role in the mediation.

Thus, this section focuses on the communicative practices of mediators in their

opening statements who explicitly describe their roles during the face-to-face

dialogue.

One broad description of the mediators’ role during the process is that of a

facilitator. Example Thirteen succinctly illustrates how one mediator formulates

this dimension of her role in the mediation. The mediator says that she will

“facilitate” the dialogue and will “clarify” issues that may come up for the victim

and the offender (lines 44-46). Furthermore, she emphasizes that the dialogue

between the victim and offender is the focal point of the mediation session (line

49).
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Example Thirteen: Case Four
Mediator: I’m just here to help both of you uh to help44

if need be to facilitate any dialogue between45

y’all. To help clarify questions, any needs,46

issues or purpose-purpose you may have. And,47

I’m not here to impose my expectations or48

solutions. Like I said, it’s y’all’s day. Uh,49

to encourage how you feel and to own your50

feelings.51

It is interesting that the mediator in Example Thirteen utilizes the word

facilitate in line 45. In fact, in Ohio, the only other state with a VOMD program for

crimes of severe violence, the “mediators” are actually called “facilitators.” The

Texas program still uses the word “mediator” to describe its in-house staff

members; however, in national meetings, the current director of the Texas program

says he refers to his mediators as facilitators. It may be that the term mediation

implies dispute resolution, which, given the severe nature of crimes discussed in

the Texas VOMD program, is impossible. Facilitation is used more broadly to

encourage dialogue between two parties without imposing solutions or expectations

on the parties. This issue will be reexamined in the concluding chapter.

In general, transformative mediators often work to make sure that they do

not impose their own beliefs on the disputing parties. Moreover, they work to have

the parties understand each other’s positions fully (Folger & Bush, 1994). This is
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understood as the mediator’s neutral role in the mediation process. Example

Fourteen shows how one therapeutic mediator expresses a different conception of

her role. This second aspect of the therapeutic mediators is best characterized as

supportive. This mediator simply states that her job is to “support” the victims and

the offender throughout the process (lines 8-9).

Example Fourteen: Case Five
Mediator: My role is in this uh meeting is the same8

that’s it’s always been. Uh I’m just here to9

support all of you.10

A third formulation of the therapeutic mediator’s role in the VOMD session

is described by the minimal amount of talking the mediator expects to engage in

during the session. In the next example, the mediator begins by discussing the issue

of videotaping the session, which is standard practice in the Texas VOMD

program. The mediator provides an explanation about the tape’s purpose and

suggests that the tape might eventually be used for promotional purposes. Then, in

lines 90-93, the mediator wraps up with a statement about his role in the ensuing

dialogue.
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Example Fifteen: Case Three
Mediator: Because this is this is very personal, very82

private. And and it’s it’s not that easy to83

just go videotape and then just show it to84

people because that’s not what this is about.85

Because this is about you and her. And it’s86

very personal and very private. But if it is87

something that can help others, that you feel88

can help others, that’s another way of giving89

back to society, okay. Well those will90

probably be some of the last words that I91

will say except for maybe encouraging you to92

continue. Uh now it’s up to both of you.93

Sarah?94

As the examples in this section have shown, the role of the therapeutic

mediator during the face-to-face dialogue between the victim and offender is

carefully scripted.  Therapeutic mediators recognize their role as facilitative,

supportive, and unobtrusive. As Example Fifteen suggests, the therapeutic

mediation is actually designed to be a time for unmediated dialogue between the

victim and the offender. The mediators’ own explanations of their role orient the

victims and the offenders to this dynamic of the mediation. 
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3. Encouragement

A final feature of the therapeutic mediators’ opening statements involves

the use of personal encouragement to the victims and offenders. These statements

convey the mediators’ own appreciation, respect, and affirmation of the victims and

offenders’ work. They can be very personalized, as Example Sixteen illustrates.

Example Sixteen: Case Five
Mediator: But before we get going I wanna tell you how-16

how much I appreciate all of the work that17

you’ve done, all of you, and your willingness18

to be so very vulnerable. It’s been an honor19

for me.20

This mediator recognizes that she has been privileged to be a part of the process.

The mediator in Example Seventeen further situates herself in the process through

repetition of the first person.

Example Seventeen: Case One
Mediator: Marie and Paul both of you I-I really want to22

um tell you how much I respect the fact that23

you’re even here talking to each other. Um I24

truly believe that this is a spiritual thing25

that you’ve agreed to-to (walk) on and I know26

how difficult it’s been for both of you.27
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The mediator infuses her own beliefs into this portion of her opening

statement by commending the victim and offender for participating (lines 22),

suggesting that there is a spiritual component to the process (lines 25-25), and

recognizing the difficult nature of the interaction (lines 25-26). Example Eighteen

illustrates the mediator’s own belief that the VOMD experience will be unlike any

other.

Example Eighteen: Case Two
Mediator: I want to affirm um your commitment to this17

process. I really think you’ve both done some18

incredible work. It’s been a real pleasure to19

work with both of you. And uh and I want to20

acknowledge the-you’re willingness to be21

vulnerable. And I need to tell you and Seth22

already knows this and, you just don’t23

believe it until it’s happened to you, that24

this is going to be one of the most intimate25

experiences of your entire life. (3) Kay?26

Additional examples of personalized statements of encouragement in this data

collection include: “both of you have done an excellent job. I mean as far as

meeting with me” (Case Three, lines 1-2); and “Um I want to affirm your

commitment and trust of this process and also acknowledge both your hard work

and willingness to be vulnerable today” (Case Four, line 66-68).
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Each opening statement examined in this analysis included at least one

personalized statement of encouragement by the facilitating mediator. Taken

together, this particular practice of encouraging the victims and offenders ratifies

the underlying therapeutic ideology of the Texas program—the idea that talking

can be healing. The Texas VOMD program, in its printed literature, espouses the

notion that face-to-face dialogue allows participants to “face the pain that heals.”

The mediators recognize this ideology in their practice of offering encouragement

despite the difficulty of the initial moments of interaction. This practice also

displays how mediators, from the very beginning of the mediation, recognize both

empowerment and recognition of the participants’ through such personalized words

of encouragement (Folger & Bush, 1996).

III. Implications

In order to fully appreciate the therapeutic role of VOMD mediators, it is

interesting to consider recent research that suggests the importance of mediators to

the VOM process beyond their administrative role. In two studies based on U.S.

and Canadian programs, one predictor of participant satisfaction relates to how the

participants feel about their mediator (Bradshaw & Umbreit, 1998; Umbreit &

Bradshaw, 1997). These programs evaluated for these studies are part of a VOM

program called Victim Offender Reconciliation Program, which do not involve the

extensive preparation process and level of mediator involvement as in the Texas

VOMD program. However, they suggest that the mediator’s role is important to the
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process in programs that incorporate principles of restorative justice. Umbreit et al.,

(2003) further find that victims describe their appreciation for the Texas VOMD

mediators’ unobtrusive role in the mediation session after the opening statements.

As the current analysis shows, one way the mediators can communicate affiliation

with the participants on the day of the mediation is through the orientational

dynamics such as setting the tone of the mediation, describing their limited role in

the mediation, and offering personalized statements of encouragement to the

participants.

Additionally, Umbreit et al., (2003) also found that offenders’ experience of

the Texas VOMD program corroborates the limited role of the mediators at the

mediation session, but these offenders recognize specific ways that the mediators

did intervene in the process. Interestingly, one offender was especially appreciative

of the mediator’s ability to break the ice, presumably through the mediator’s

opening statement. Offenders were also aware of the mediator’s ability to help the

offender in difficult moments such as when the mediation hit “stuck spots” or to

remind the offenders of something they had forgotten to say. Thus, even though the

role of the Texas VOMD mediator suggests that there is limited involvement of the

mediator during the mediation session, further study of how and when the mediator

does intervene into the process is warranted beyond opening sequences.

 One theory of crisis communication contends that an essential function of

crisis communication management is in the restoration of the image of those
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involved (Benoit, 1995). Likewise, VOMD mediators manage the images of

victims and offenders when they meet face-to-face. Mediators’ opening statements

give participants a blueprint for how to act towards each other and what their

dialogue should contain. Crisis communication refers to this management as

“corrective action” (Benoit, 1995). This project shows how mediators offer both

procedural and orientational norms for corrective action during the mediation

session. Once the mediator initiates these actions, the participants are likely to

follow suit in their subsequent turns at talk. It may be that this corrective action is

different for victims and offenders and for different individuals, depending on the

dynamics of the case.

Currently, the literature on crisis communication suggests that only entities

engaged in wrongdoing seek out this type of public apology to restore public

confidence in a brand or service (Barton, 1993; Benoit, 1995; Fink, 1986; Fishman,

1999). The concept of restorative justice shows the reverse; that is, in a crisis, the

person hurt by an offender’s behavior can hold the offender accountable for his or

her behavior even in very serious crime. Scholars studying crisis communication

and crisis intervention may do well to review the literature on restorative justice

and VOMD programs to observe how the offending party does not always have to

initiate the image restoration process, but that the process can be initiated by

victims and collaboratively achieved by all affected parties. In such cases, the role

of the mediator may be integral. Instead of defending their clients, crisis
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communicators may find that the mediation script offers a more satisfying role for

all involved.

Another implication of this research fully acknowledges the mediators’

opening statements as an example of supportive communication. Burleson and

MacGeorge (2002) formally define supportive communication as “verbal and

nonverbal behavior produced with the intention of providing assistance to others

perceived as needing that aid” (p. 374). On the day of the mediation, the victims

and offenders initially face two dilemmas of participation in the VOMD session:

the institutional tension of taking part in the restorative justice program, and the

interpersonal tension of meeting face-to-face with someone who has harmed their

loved ones or with a family member of someone they have harmed. The mediators’

job is to make these initial moments of interaction manageable.

Interestingly, one mediator in the Texas VOMD program interviewed about

opening statements was quite dismissive of his opening statement. This mediator

was quick to say that the opening statement contained information that the victim

and offender had heard many times before the day of the mediation as part of their

preparation process. The same mediator also said that the victim and offender

probably were not listening to the initial words at all because they were still

adjusting to their surroundings and to the person sitting across the table from them.

While both sentiments may be true, this mediator also agreed that these opening

statements were integral and necessary to the mediation process.



84

Accordingly, the similarities across the mediators’ five opening statements

observed for this analysis illustrate a normative quality to the supportive

communication offered by the mediators (Burleson & MacGeorge, 2002). Although

mediators may find it difficult to articulate, their opening statements provide a

useful introduction to procedures of the mediation as well as the ideological stance

of this particular form of mediation. The mediators regard these communicative

practices as useful in their opening statements.

A third implication for practice recognizes the role of the mediators’ opening

statements as important to the development of the mediation session as a whole.

While this analysis does not go beyond the participants’ opening statements, future

research should account for how the procedural and ideological features of the

mediators’ opening statements recursively evolve over time. Structuration theory

(Giddens, 1984, 1987) is useful in order to see how structures play out across

interactions. Structuration theory builds from praxis, or “the constitution of social

life,” to further understand “not just the manner in which conduct occurs but also

how it is shaped” (Cohen, 1989, p. 12). As part of structuration theory, the notion

of recursivity is attuned to how patterns of social life that are reproduced and

repeated in interaction (e.g., Kondrat, 2002).

For this analysis, structuration theory provides special insight into how the

participants develop knowledge about how to move forward in the interaction.

Structuration theory submits that institutional rules, or routinized practices, have
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important consequences (Cohen, 1989). As illustrated in this chapter, the

procedural practices of the mediation session are an integral feature of the

mediators’ opening statements. By setting up a framework for the interaction, the

mediators provide norms for interaction that can be reproduced in the talk across

the entire mediation session. Although this analysis only looks at the initial remarks

of the participants, further study of the extent to which opening guidelines are

reproduced in practice would be useful for those interested in how features of

interaction (e.g., procedural rules and/or ideology) develop over the course of an

entire mediation. Special attention should be given to the analysis of how the

mediators’ limited roles actually play out during the mediation session as a whole.

In the next chapter, the impact of the mediators’ opening statements will be

addressed by the communicative practices observed in victims’ opening statements.

The interaction between the mediator and the victim offers one way to examine

how the structure of the mediation is echoed in participants’ next turns at talk. In

crisis communication that utilizes a mediator such as VOMD, this dynamic of

interaction is important to keep in mind. While the victims and offenders’

statements provide interesting data in themselves, it is important to take into

account mediators’ previous turn at talk. The strength of this current analysis lies

within this interactional depiction of VOMD participants’ opening statements and

offers insight into other crisis communication contexts where third-party neutrals

are employed.
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Chapter Four: Victims’ Opening Statements

I. Overview

Victims’ opening statements are generally the second turn at talk during a

typical mediation session. After the mediators give their initial remarks, the victims

open up the dialogue. The victims’ opening statements provide insight into how

difficult conversations may begin in the VOMD context. Following a review of

victims’ preparation before the mediation, this chapter offers an examination of the

victims’ experience on the day of the mediation and identifies four communicative

practices that are routine in victims’ opening statements in the Texas program.

A. Victims’ Preparation

On the day before the mediation, the victim usually arrives at the prison

where the offender is detained. The victim is encouraged by the VOMD program to

take a tour of the prison unit, which for many victims, is his or her first time in a

prison. The victim often travels long distances to meet for the mediation and

usually underwrites his or her own travel costs to and from the prison.

On the mediation day, the victim is brought into the mediation room,

usually in the prison chapel or small room in the prison unit. The victim sits down

with the mediator and discusses any last minute issues he or she might have. Then,

the offender is brought into the room by prison guards. It may be the first time the

victim has seen the offender since the court trial, although as part of the VOMD

process, some victims and offenders choose to make video statements to one
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another before the mediation (e.g., Case Three) or exchange letters with one

another through the VOMD program prior to the mediation (e.g., Case Two).

There are two known aspects of the victims’ experience of the first

moments of the mediation that are worth mentioning. Both have been reported in

Umbreit et al.,’s (2003) comprehensive investigation of the Texas program. The

first aspect deals how much the victims prepare their opening statements. The

Texas VOMD program encourages some preparation of the victims’ opening

statements. However, in the five cases observed for this project, the victims did not

appear to read from statements, except for one victim in Case Two who read from

the Bible and other printed materials during a portion of her opening statement. For

the most part, the mediation and the opening statements are best characterized as

spontaneous talk.

The second aspect deals with victims’ reports about eye contact with the

offender in the initial moments of the mediation. Several victims report that it is

very difficult to look at the offender in the eye during these moments, which further

highlights the intense emotions in the face-to-face meetings (Umbreit et al., 2003).

The additional communicative practices reported in this chapter extend this existing

work by providing empirical evidence of the topics raised by victims in their

opening statements.
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II. Communicative Practices

From the moment that the offender walks in to the mediation room, the

victim is put in a problematic situation. On one hand, the victim is facing the

person who has committed a horrendous crime against them or their loved ones.

This interpersonal tension, as discussed in Chapter Two, has to do with victims’

immediate difficulty of confronting the offender on the day of the mediation. On

the other hand, the victim has requested that the dialogue take place. For victims,

this institutional tension involves the macro-issues deciding to take part in a

restorative justice program within the traditional criminal justice system. These

competing tensions both propel the victims away from direct interaction with the

offenders and simultaneously pull the victims toward dialogue with their offenders.

The following communicative practices suggest how the victims confront these

tensions.

1. Acknowledgment of Offender

This section introduces the first communicative practice that victims use in

their opening statements to manage institutional and interpersonal tensions. As will

be shown, acknowledgment of the offender is often discussed in the very first

words of victims’ opening statements.
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In the first example, Marie explicitly thanks the offender for participating in

the mediation. Marie acknowledges that the mediation is hard and that Paul’s

approval was necessary for the mediation to take place.

Example One: Case One
Marie: M’kay. Hi Paul, um I just want to um tell to40

thank you for agreeing to do this. I know41

it’s hard. It’s hard for me and I know42

without your approval it wouldn’t be43

happening? And I thank you for that.44

Similarly, the victim in Case Five expresses her appreciation to the offender

for taking part in the VOMD process. She also acknowledges that the process is not

easy to do; in fact, she specifically says that the offender displays “courage” and

willingness through participation in the mediation (line 27).

Example Two: Case Five
Betty: I want to tell you how much I appreciate your26

courage and being willing to come. I know27

it’s not easy to do this28

The communicative practice of acknowledging the offender with a token of

thanksgiving closely corresponds with the psychological virtue of gratitude. In

these examples, the victims offer “appreciation” and “thanks” to their offenders. In

psychological literature, Worthington, Berry, and Parrott (2001) describe gratitude

as representative of prosocial emotion directed towards another individual or other-
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oriented love. In this way, these acknowledgements of the offender can be seen as

the communication of gratitude toward the offender.

It can be difficult for a communication researcher to comment on the

internal psychological virtues of speakers such as gratitude. There are certain

limitations of any communication study of human interaction for constructing an

in-depth analysis of the speakers’ internal thoughts and feelings. However, action-

implicative discourse analysis (AIDA) reconstructs potential likely meanings for

speakers given the situation (Tracy, 1995). Moreover, AIDA is not primarily

concerned with what participants intended or what recipients inferred. Instead, this

method of discourse analysis shows what communicative practices are used in

response to interactional dilemmas (Tracy, 1995). In that light, the victims’

communicative practice of acknowledging the offenders with gratitude is one way

to initiate dialogue with someone who has killed a family member, which may

correspond with this psychological virtue of gratitude.

2. Equality

Another communicative practice displayed by victims in their opening

statements is the move to equalize their relationship with the offender. In this

section, the examples illustrate how the victims communicate equality between

themselves and the offenders through their lexical choices, religious talk, verbal

statements of inclusion, as well as through their nonverbal communication. The

strategic communication of equality is necessary for two reasons: the sociocultural
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role of victims and offenders in society and the physical placement of the mediation

sessions inside the prison environment.

The roles of victim and offender have social costs. Goffman (1963) notes

that stigmatization occurs because “society establishes the means of categorizing

persons and the complements of attributes felt to be ordinary and natural for

members of each of these categories” (p. 2). Goffman’s notion of stigma is

especially relevant for victims of crimes and offenders since “incongruous”

attributes of both victims and offenders are highlighted with the labels they are

given. For offenders charged with serious crimes as in the VOMD cases studied

here, the offenders are locked away in prison with the assumption that the criminal

justice system will rehabilitate them. Victims of crime are given more leeway to

express their anger or unfairness with the system because of the personal loss that

they have suffered. However, victims of crime are stigmatized in their own ways.

They usually do not have a chance to ever confront their offender through official

procedures of the U.S. criminal justice system.  They may feel like no one

understands their pain (Armour, 2002).

Yet, it is not just that society stigmatizes the victim and the offender. At the

mediation table, the victim must confront another practical dilemma. Even though

the Texas VOMD process is touted as victim-initiated and victim-centered, the

victim is somewhat dependent on the offender from the start of the VOMD process.

First of all, the offender does not have to meet with the victim since the process is
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voluntary, and so the victim is at the mercy of the offender for the interaction to

take place. If the offender chooses not to participate, the victim may meet with a

surrogate offender—someone who has committed a similar crime. While such

cases have been reported to be very successful, this alternative arrangement is not

the first choice for victims interested in VOMD (Umbreit et al., 2003). Second, the

victim must meet the offender at the prison where he lives and on his time schedule

because of the prison rules and regulations. The victim must go through the process

of acclimating to the prison atmosphere before the mediation begins, which can be

overwhelming for many victims.

An analysis of victims’ opening statements reveals that victims respond to

stigmatization and inequalities in the physical dynamics of the mediation by

equalizing the relationship between themselves and the offender through their talk.

Equalization is explicitly communicated in several ways. In Example Three, Peggy

uses a second person plural pronoun (“we”) to acknowledge that she and the

offender have finally finished the mediation preparation and are ready for the

mediation to occur (lines 33-34). Then, she reads from Psalm 136 that she has

brought with her on a piece of paper, (printed in full in Appendix Two) and then

she recognizes that both she and the offender are “precious to God” (lines 36-38).

Example Three: Case Two
Peggy: I’ve waited a long time for this and I didn’t32

think it was going to happen. But we finally33
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got here. And I’d like to read Psalm 139.34

((reads the Psalm)) You and I are very35

precious to God. And we were created36

wonderfully, fearfully, (4) ((exhaling)) and37

you are precious to him.38

Religion and more specifically spiritual talk are taken up in the next section,

however, at this point, it is worth suggesting that victims may initiate religious talk

in their opening statements in order to test the offender’s own attitude toward

religion (Armour, 2003). In this particular case, Peggy and Seth share similar views

of the power of religion in their healing in this process, which they have ascertained

through the exchange of written letters prior to the mediation. The similarities they

share with religion further equalize their experiences together.

In the next example, Sarah (Case Three) equalizes her position through both

nonverbal and verbal practices. First, Sarah stands up and walks around the

mediation table in order to give the offender, Dwayne, a hug before he starts his

opening statement (See Appendix Two, Case Three, line 113). Later in this

exchange, because the offender is overcome by his emotions and unable to speak,

Sarah continues by telling the offender that she feels as he does (lines 135-137). At

the end of her opening statement, Sarah further demonstrates her equality with the

offender by reaching her hand out over the table to pass him a tissue. This act of



94

consideration suggests Sarah’s effort to treat the offender as a human being equal

of attention and concern.

Example Four: Case Three
Sarah: And never think I don’t know where you are, I134

do. I know where you are. I feel your hurt. I135

know what you’re going through. Believe me on136

that. (6) And before we leave here today,137

you’re gonna feel what I’m feeling. (15) Here138

you go ((passes tissue))139

Similarly, Jill (Case Five) uses her opening statement to express her own

fears and to acknowledge the offender’s fears as well.

Example Five: Case Five
Jill: I want you to know that I’m just as scared31

and nervous as you are32

Betty (Case Five) communicates her desire for all three participants in the

mediation (Betty, Jill, and Jon) to experience healing through the dialogue.

Example Six: Case Five
Betty: And uh that when we leave here today, (2)24

that all three of us will be a (.) little25

further along on our journey (.) towards26

healing27

One reason victims must engage in equalizing practices in their opening

statements may be in response to the recognition of the unequal power dynamics at



95

the mediation table and because of the stigmatization that victims and offenders

may experience in society. Even though victims initiate the VOMD process, they

must get the offenders’ voluntary agreement to participate. In the opening

statements, victims not only acknowledge the offenders’ presence, but they also

communicatively equalize their relationship through their lexical choices,

identification with the offenders’ experience, and nonverbal gestures of

inclusiveness (e.g., hugging or passing a tissue).

The victims’ communication of equality may also be part of a general

forgiveness practice as well. Exline and Baumeister (2000) suggest that “[a]

potential benefit [of forgiveness] is that expressions of forgiveness and repentance

could symbolically erase the roles of victim and perpetrator, placing the involved

parties on more equal footing.” (p. 138). The data here suggest that victims manage

this experience of inequality by explicitly communicating their equality with the

offender in their opening statements in order to place their relationship with the

offender on equal ground.

The victims’ communicative practice that displays equality may also be

indicative of the victims’ empathic attitude toward the offender. Empathy and

gratitude, as have shown, may both be a part of participation in the mediation

process. They are also found to be important in the psychological process of

forgiveness as well (Enright & The Human Study Development Group, 1996;

Konstam, Chernoff, & Deveney, 2001; Konstam, Holmes, & Levine, 2003;
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McCullough et al., 1997). Specifically, McCullough, Worthington, and Rachal

(1997) found that empathy “mediates” the apology-forgiveness link, and that

intervention practices that encourage empathy result in more forgiveness (see also

Worthington et al., 2001). A study by Zechmeister and Romero (2002) corroborates

this link between empathy and forgiveness in a study on autobiographical

narratives of victims and offenders. These researchers further suggest that victims

who forgive their offenders are more likely to display both perspective taking and

emotional concern for the offender than those who did not forgive their offenders.

This empathic orientation towards the offender is thus an important feature of

victims’ opening statements and may also lay the groundwork for the initiation of

an explicit statement about forgiveness.

3. Spiritual Talk

A third communicative practice used by victims in their opening statements

is talk about religion. In this section, spirituality within the VOMD context is

defined, and two representative examples of how victims discuss spirituality in

their opening statements are presented.

In a useful handbook on victim offender mediation, Umbreit (2001)

suggests,

Spirituality is understood as the search for a deeper meaning and

purpose in life and the circumstances that we now face, an honoring

of the sacred gift of life, and a yearning for greater connectedness
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with other beings and, for some, a higher being and all of creation.

(p. 258).

In this project, talk about religion is referred to as “spiritual talk” for several

reasons. First, the spiritual talk observed in victims’ opening statements does not

seem to serve the purpose of proselytizing in the opening statements. As mentioned

earlier, the spiritual talk in opening statements may serve to function as a way for

victims to learn more about where offenders stand in their own spirituality. The

Texas program has no rules in place for dealing specifically with participants’

religious beliefs. Victims and offenders are only asked about their spiritual beliefs

during their preparation for the program. The opening statements may be the first

time victims and offenders have a chance to find out more about each other’s

spiritual beliefs without relying on the mediator.

Second, spirituality, as proposed in the definition above, closely

corresponds with the psychological virtue of humility (Worthington et al., 2001). In

other words, the spiritual talk involves “embracing a sense of one’s existence as it

is and being grateful to God or some other outside source for what gifts one has

received” (Worthington et al., 2001, p. 121). Similarly, humility may also be

related to participants’ beliefs of the locus of control—from the individual or from

outside the individual. This type of spirituality, incorporating humility and control

from outside the individual, is explicitly communicated in the next example where
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Peggy credits her faith in God to allow her to find some good to come out of the

tragedy of losing her daughter in a drunk-driving accident.

Example Seven: Case Two
Peggy: My favorite verse is that all things work216

together for good. (7) And it wasn’t a good217

thing but there’s been many good things that218

have come out of it. Because of my faith and219

love for God. My trust in him, I’ll know220

he’ll take me through anything. And he’s221

taken me through a lot. And I survived. And222

I’m happy. (11) And I wish you didn’t have to223

be here. I’d set you free if I could.224

In example Eight, Sarah also recognizes the importance of her spiritual

beliefs in her participation in the mediation. Sarah explains her position about

spirituality and how her faith has allowed her to come to a realization that she can

now symbolically serve as mother to Dwayne.

Example Eight: Case Three
Sarah: That’s what this is all about. It’s not about124

me. This is about Dwayne and Jesus Christ who125

allows this to be done. The God I serve126

that’s why it’s happenin. Because I love him127

and he loves you. And I come to help Dwayne.128
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And I feel so blessed being blessed to do129

that. I feel blessed being able to help you.130

And just. I’m David’s mother. Now your mother131

is gone. Let me be your mother. Just think of132

me as a mother figure. I know a mother loves133

her child. That’s how I’ll love you. Really134

and truly. That’s the kind of God I serve, a135

God of love. (.)136

The implications of spiritual talk as observed in victims’ opening statements

are important. Spiritual talk may index victims’ own faith tradition and may serve

to communicate their own religious identity to the offender (Armour, 2003).

Additionally, participants’ faith may have implications for certain lifestyle values.

While a discussion about the participants’ own religious faith is beyond the

scope of this project, their talk generally displays Christian oriented ideology. A

VOMD participant’s faith tradition may predispose him or her to engage in specific

discussions. One discussion might be about forgiveness, which has been linked to

individuals’ religious beliefs (Thoreson, Luskin, & Harris, 1998; Worthington &

Wade, 1999). The topic of forgiveness will be taken up in the next section. Most

importantly, spiritual talk in victims’ opening statements communicates a sense of

victims’ understanding the self in the larger world and may occur in conjunction

with gratitude, and empathy for the offender (Worthington et al., 2001).
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4. Forgiveness

Direct statements of forgiveness make up a final practice seen in victims’

opening statements (Kelley, 1998). In this data, four of the five mediations have the

victims explicitly expressing forgiveness in their opening statements. Forgiveness

is a delicate issue in VOMD. There are many who feel that there are some crimes

that cannot be forgiven (North, 1987). For example, murder and other crimes of

severe violence fall into the category of unforgivable actions (Flanigan, 1992).

It is important to state that the goal of this analysis is not to promote the

idea that victims and offenders should engage in forgiveness during every VOMD

session nor should this work be used to insist on forgiveness from VOMD

participants. Umbreit et al. (2003) report that, of the forty victims who took part in

mediated dialogue programs in Texas and Ohio, 23% (5 from the Texas program

and 4 from the Ohio program) reported that they wanted to share forgiveness.10 The

intent of this current analysis is not to claim statistical significance. Rather, it is

intended to examine actual discourse from the mediations to gain deeper insight on

the management of the communicative practices made visible in participants’

opening statements. The following two sections provide: (1) an overview of

existing models of forgiveness; and (2) examples of forgiveness in victims’

opening statements in the context of the Texas VOMD program.

                                                  
10 It is possible that some of the cases for this analysis overlap with Umbreit’s study
of the first twenty cases to go through the Texas VOMD program.
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A. Models of forgiveness

Models of forgiveness have emerged from several research perspectives:

psychological, therapeutic, religious, and communicative. Following a summary of

these four areas, examples from VOMD are discussed with particular emphasis on

communicative aspects of forgiveness.

The psychological investigation of forgiveness has been an area of

considerable research interest in recent years. Reviews of this extensive body of

literature can be found elsewhere (Enright, Freedman, & Rique, 1998; Enright &

North, 1998; Freedman, 1998; Hawk, 2001; Martin, 1953). In this project,

McCullough et al.’s (1998; 1997) psychological model of forgiveness offers a

useful model to consider the transactional nature of forgiveness. This model

highlights a three-step process that begins with an offender’s apology. Apology is

hypothesized to create empathy in the victim, who then is able to offer forgiveness.

The role of apology has historically been viewed as central to the

transaction of the forgiveness process, in which confrontation with the offender is

likely (Martin, 1953). A new line of psychological research has also focused on the

negative emotion of unforgiveness, which is also proposed to be important in

whether or not an individual chooses to forgive (Worthington et al., 2001;

Worthington & Wade, 1999). Specifically, victims who are high in unforgiveness

are thought to experience negative emotions, which for VOMD would suggest that

they would not choose to take part in face-to-face dialogue with their offender.
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Therapeutic models of forgiveness are often practically oriented; that is,

they conceptualize forgiveness as achieved through a series of steps. For example,

Enright (2001) describes a therapeutic process of forgiveness in four steps. The

process begins by uncovering anger, deciding to forgive, working on forgiveness,

and then a discovery and release from pain. Similarly, Flanigan (1992) offers a six-

step process that begins by understanding the injury a victim has suffered and ends

with the emergence of a new self. While these models of forgiveness suggest a

process forgiveness, researchers are quick to point out that people go through the

steps in different orders and on different time lines (Enright et al., 1998).

Exline and Baumeister (2000) further suggest that forgiveness may be

accomplished through multiple practices, which may involve cognitive, affective

(deciding not to feel angry), behavioral, and/or spiritual processes. In these

therapeutic models, confrontation with the offender is not necessary for the

forgiveness process to take place, and transformation is key. Moreover, therapeutic

models tout the benefits of forgiveness for the forgivers’ physical and emotional

well-being although rarely do the models explicitly discuss the role of

communication with the offender in the process (Enright & North, 1998).

Religious study on the subject has far-predated the more recent work on

forgiveness (Rye et al., 2000). Faith-based understandings of forgiveness certainly

may influence participants’ views on when and why they choose to forgive (North,

1987). For instance, in Hebl and Enright’s (1993) study of forgiveness in elderly
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females in psychotherapy, their participant pool came from a Christian church. The

researchers suggest that the participants’ religious beliefs may predispose them to

forgiveness. Although religious conviction may help someone decide to forgive, it

is not clear that forgiveness is more likely with those who ascribe to a certain faith

tradition (Rye et al., 2000).

In one of the few studies on the communication of forgiveness (see also

Fincham, 2000; Freedman, 1999), Kelley (1998) describes spoken forgiveness as

direct, indirect, or conditional forgiveness. Included in direct practices of

forgiveness are discussing the issue, showing understanding, telling the other “I

forgive you,” or involving a third party to act as a mediator. In four of the five

mediations in this project, there are direct statements of forgiveness (Cases One-

Four). However, according to this model, all of the cases could be considered

forgiveness because the discussion of particular issue occurs in mediated dialogue.

Kelley’s discussion of indirect practices for forgiveness include nonverbal

displays such as hugging, touching, eye contact as well as other practices for

displaying forgiveness to someone the forgiver knows well. While none of the

cases for this project with VOMD participants brought together victims who knew

their offenders well, nonverbal displays such as hugging and touching did occur in

one of the opening statements observed for this project (i.e., Case Three). More

generally, however, all the cases included some nonverbal gestures such as eye
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contact although these micro-gestures were not part of this study due to the quality

of the videotaped interactions.

Kelley’s (1998) conditional forgiveness—requiring the offender to engage

in some activity in order for forgiveness to be granted—did not occur in victims’

opening statements. As the examples in the following discussion will show, these

three ways of characterizing forgiveness as direct, indirect or conditional practices

do not fully capture the communication of forgiveness in VOMD participants’

opening statements.

B. Forgiveness Practices

The difficulty of discussing forgiveness from a communication standpoint is

that the literature separates the communication of forgiveness from the

psychological, therapeutic and spiritual aspects of forgiveness. However, in VOMD

there is a clear overlap between at least two of these aspects: the spiritual and the

interpersonal. Consider the intersection of these two aspects of forgiveness in the

next example.

Example Nine: Case One
Marie: Uh and to let you know that I forgive you for44

it. Truly from my heart I forgive you. The45

Bible says, to be forgiven you have to46

forgive. And it took me eight years, Paul, to47

get to this point, but I’m here. And I truly48

forgive you for it. I know it was a choice49
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that you had to make and you made the choice.50

Um I don’t agree with it, I think it was a51

bad choice. But I do forgive you for it.52

On the one hand, Marie’s statement of forgiveness is strongly tied to her

religious convictions (lines 45-46). In Christian theology, “forgiveness is at the

religious, theological, and ethical core of the Christian tradition. It represents the

possibility and reality of change and transformation of the individual in relation to

others and others in relation to the individual” (Rye et al., 2000, p. 31). With a

strong Christian religious tradition that sees forgiveness as benevolent and

merciful, faith is certainly an important factor in how individuals approach

forgiveness and that is, in turn, reflected in the discourse of VOMD participants.

Rokeach (1970) found that religious faith does in fact influence individuals to

recognize the importance of forgiveness, which may also make those individuals

more willing to forgive. Marie’s statement thus is representative of the strong

connection between the communication of forgiveness and religion.

On the other hand, Marie’s statement recognizes the importance of telling

her offender that she forgives him (lines 48-49 and 52). Interpersonal forgiveness is

broadly defined as “the kind of forgiveness that exists between people, whether it

be one individual forgiving another, family members engaged in mutual

forgiveness, or even one nation forgiving another” (Enright & North, 1998, p. 4).

Another definition that recognizes the communicative aspect of forgiveness
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proposes that forgiveness is an “intraindividual, prosocial change toward a

perceived transgressor that is situated within a specific interpersonal context”

(Enright et al., 1998, p. 9).

 Victims in the data for this project express the importance of the

interpersonal context provided by the VOMD program in their opening statement.

Often this explicit orientation to the offender is made visible in the victims’

discourse by their recognition of the importance of the face-to-face dialogue.

Interestingly, it is this immediacy of the dialogue that provides an important

condition for the communication of forgiveness: direct interaction between a victim

of the crime (a family member in the case of VOMD) and the convicted offender.

In fact, Umbreit et al. (2003) report that 40% of victims who took part in the Texas

and Ohio program did so in order to have a human, face-to-face interaction.

Sharing forgiveness may be important to do in this personal context. Hawk (2001)

points out that “one person cannot offer forgiveness on behalf of another person”

(p. 297). In their opening statements, victims tell the offender directly of their

forgiveness. In the following example, Rachel explains that she granted forgiveness

to the offender before the mediation, but she wanted to tell him in a face-to-face

setting.
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Example Ten: Case Four
Rachel: It’s it’s been there for a long time. I’ve81

just (.) was trying to get this through so I82

could tell you personally-face-to-face where83

it is more personal.84

This direct need to express forgiveness is echoed in Sarah’s opening

statement as well.

Example Eleven: Case Three
Sarah: Well you asked what would I get out of this?90

What I would get out of this is ((exhale))91

you being here, it’s all I’s expecting. And92

just to talk to you. And to tell you, face-93

to-face, I have forgiven you, and I need you94

to forgive yourself.95

Thus far, the communication of forgiveness in the victims’ opening

statements has been considered as direct statements of forgiveness, which fall in

line with Kelley’s (1998) characterization of direct forgiveness. Direct practices of

forgiveness include engaging the offender directly on the topic of forgiveness as

seen in the previous examples as well as explicitly uttering the word “forgive.”

However, not all definitions of forgiveness presume a communicative component.

For instance, North’s (1987) philosophical inquiry into the topic defines

forgiveness as:
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A willingness to abandon one’s right to resentment, negative

judgment, and indifferent behavior towards one who unjustly injured

us, while fostering the underserved qualities of compassion,

generosity, and even love toward him or her. (p. 46-47).

As such, forgiveness may point to a change in the forgiver’s view of the

transgressor that would not necessarily require communication at all. Fincham,

Paleari, & Regalia (2002) similarly propose that forgiveness is a “transformation in

which motivation to seek revenge and to avoid contact with the transgressor is

lessened and prosocial motivation toward the transgressor is increased” (p. 27).

Likewise, McCullough et al. (1998), drawing from Gottman’s (1993) work on

couples’ emotional responses to negativity, include the notion of avoidance and

feelings of revenge as central to the state that precedes the act of forgiveness. These

definitions highlight the dynamics of forgiveness yet they do not presuppose that a

communicative exchange is necessary for forgiveness to occur nor do they require

that the word “forgive” be included as an instance of forgiveness.

In order to highlight one of the difficulties of capturing forgiveness in

communicative interaction, consider this portion of Betty’s opening statement:

Example Twelve: Case Five
Betty: Uh (2) the main thing that I want to get out20

of it, Jon, is I want you to know a lot about21

us. And what the last fourteen and a half22
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years have been like for us. Not just the23

bad, the good things too. And I want to know24

the same things about you.25

Betty’s statement acknowledges the offender by name (line 21). She explains that

she would like him to get to know her family (line 21-22) just as she would like to

get to know Jon (lines 24-25). However, Betty also expresses her desire to come to

these understandings through dialogue. In this sense, reframing, as Enright,

Freedman, and Rique (1998) have suggested, is part of the forgiveness process that

includes an ability “to understand the offender’s personal history, current pressures,

and basic human worth” (p. 54).

Yet, Betty does not directly speak of forgiveness. In fact, the participants in

Case Five do not grant or request forgiveness during their seven-hour mediation.

Hargrave (1994a; 1994b) suggests that a distinction can be made between

exonerating, a process of understanding the transgressor, and forgiveness, an

opportunity for compensation where the transgressor is held responsible for his or

her actions. In this view, forgiveness entails the explicit act of forgiving, which

takes place at one particular point in time rather than over a longer period of time.

Communication scholars benefit from this more complex notion of

forgiveness by focusing not solely on the words used but rather on the intention

behind the words or the illocutionary force of those words. In interaction, the

communication of direct forgiveness may represent one option speakers have.
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However, expressions that exonerate the offender or show a desire for new

understanding, such as Betty’s statement above, give insight into what a forgiving

response entails:

The forgiving response is outward-looking and other-directed; it is

supposed to make a difference to the wrongdoer as well as to

ourselves, and it makes a difference in how we interact with the

wrongdoer and with others. (North, 1998, p. 19).

Furthermore, forgiveness may not be experienced completely. In one study

of victims who met with offenders prior to their execution, one victim reported

feeling that she sometimes felt she could forgive the offender while other times she

did not (Umbreit & Vos, 2000). Not only is forgiveness situational; that is,

dependent on a large number of factors such as apology or sense of remorse, but it

also may be individually appropriated. Individuals may grant forgiveness at one

point in time, but not discuss it at another point in time.

 III. Implications

Following a violent crime, victims’ sense of the world may be altered

(Armour, 2002). In response, victims may desire that justice be done (Worthington

et al., 2001). Justice is necessary “when the social scales have been put out of

balance by a crime, a wrong, and injustice, or a transgression” (Worthington et al.,

2001, p. 119). There are many ways justice can be restored. The criminal justice

system is set up to bring the offender legal justice. Restorative justice programs like
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VOMD offer another opportunity for victims and offenders to pursue justice

through dialogue (Worthington, 2000). This type of program will not be suitable or

even appropriate for every victim of violent crime. Those who do take part in the

program and go through the mediation process represent a small subset of crime

victims.

In a review of twenty victims who took part in the Texas VOMD program,

Umbreit, Coates, Vos and Brown (2003) outline reasons victims give for their

participation in the VOMD program. The most frequently received answers include

gaining information (58%), showing the offender the impact of the crime (43%),

having a face-to-face encounter with the offender (40%), advance victim healing

(35%), and sharing forgiveness with the offender (23%). In the opening statements,

two of these topics are specifically raised in the victims’ opening statements and

corroborated by this current investigation. From this work, four implications

deserve further elaboration.

First, it is useful to consider what victims do not do when they open the

VOMD dialogue. Victims do not begin by admonishing the offender. They do not

have harsh words or express hostility to the offender. In fact, they do not open with

demands for what they would like to gain from the interaction in any traditional

negotiation sense (Tautzauer, 1992). They do not open with specific requests for

the offender to accomplish such as finishing educational requirements, writing

letters to the family, or promoting drunk-driving awareness campaigns. Those
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requests are usually discussed at the end of the mediation. Instead, this review of

victims’ opening statements reveals that victims use their opening statements to

foster dialogue with the offender. Victims acknowledge the offender as a person,

they establish equality of interaction with him, they communicate their new

understanding of the situation, and they may even offer forgiveness. These

practices fall in line with what may be considered as a forgiving response. In terms

of negotiation, victims use their opening statements to offer their underlying

interests and goals for the communication in the dialogue (Fisher et al., 1991). It is

a testament to the through preparation process that the victims are able to begin the

dialogue in a controlled manner.

Second, victims not only take on the role of initiating the mediation process,

but they also have a primary role at the mediation table for opening up the

dialogue. In the Texas VOMD program, victims are usually the first to speak after

the mediators’ opening statement. Strategically, the victim cannot be hostile or

aggressive towards the offender because the mediation would not take place. This

finding is consistent with reports from the emotional communication literature. For

example, Zammuner (2000) shows that speakers intentionally hold back expression

of negative emotion in favor of presenting positive messages. Similarly, the

victims’ make prosocial statements to the offers by acknowledging the offender,

equalizing their relationship with the offender, discussing their spirituality, and

offering forgiveness in order to foster dialogue in a difficult situation.
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Of these prosocial communicative practices examined in victims’ opening

statements, forgiveness is most controversial because of the cultural baggage of this

term and because the Texas VOMD program does not want to suggest that victims

who participate must forgive their offender. However, there may be multiple ways

in which victims communicate a “forgiving response” in their opening statements

even if they do not use the exact words, “I forgive you.”

When victims choose to explicitly communicate forgiveness in their

opening statements, there are several conditions under which this takes place. First,

forgiveness happens before the offender has had a chance to apologize to the

offender. This finding counters a common view of forgiveness, which supposes that

forgiveness comes after considerable effort to “alter the terms of a relationship that

has become a source of disappointment, hurt, or frustration” (Hawk, 2001, p. 295).

In fact, in VOMD sessions, forgiveness statements occur at the beginning of the

dialogue in order to open the mediation between the victim and offender. Second,

forgiveness happens within the context of the restorative justice program rather

than as part the legal system:

Forgiveness is not the same as legal pardon. Some are concerned

that, when we forgive, we will open all the jail cell doors, letting the

lawbreakers free to further their destructive aims. Yet, forgiveness is

not really connected to the judicial system. A judge who deliberates

on the fate of a criminal should never be the one directly hurt by the
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one breaking the law. Forgiveness is a personal response to one’s

own injury. The point here is that we can forgive and still bring legal

justice to bear as required by the situation. (Enright et al., 1998, p.

49).

Even though forgiveness may be discussed in the VOMD process, it has no bearing

on the formal legal system. Rather, the expressions of forgiveness are influenced by

victims’ religious beliefs and need for interpersonal interaction with their offender.

Third, forgiveness, whether direct or indirect, has a specific contextualized

meaning in the VOMD program. North (1998) suggests that understanding

forgiveness as “ a wiping out of the wrong,”  “making undone what has been

done,” “forgoing of punishment” or “excusing” are difficult notions for forgivers to

accept. Instead, North (1998) proposes that forgiveness requires “a real sense of the

wrongdoer as responsible and the wrong as real if forgiveness is to be meaningful

at all. After all, if there is no wrong and no wrongdoer, then there is nothing and no

one to forgive” (p. 16). Similarly, forgiveness situated within the context of VOMD

must be considered as separate the acts of condoning, excusing, pardoning, or

reconciliation (Enright et al., 1998).

By communicating forgiveness in their opening statements, victims display

forgiveness as a beginning rather than an end point to their relationship with the

offender. To open dialogue with a forgiving response requires the offender to

continue a dialogue that holds him accountable to his actions within a forgiving
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context. This strategically allows the victim to manage the continuation of the

VOMD conversation in a productive way. It is important to keep in mind, however,

that Fitzgibbons (1998) points out that “forgiveness does not resolve all emotional

pain resulting from traumatic life events” (p. 67).

Fourth, the findings from this study lend support to understanding

forgiveness as a process rather than a single choice (Zechmeister & Romero, 2002).

The mediation comes years after the crime. Victims have gone through many years

of recovery. Forgiveness as situated in victims’ opening statements of VOMD

sessions begins a larger discussion instead of wiping away the offense. In this way,

the forgiveness statements function to initiate dialogue rather than end it.

In conclusion, a critique of this analysis recognizes that a focus on the

words of the mediation process may trivialize the many non-communicative ways

that the mediation process affects victims. Yet, talk is fundamental to the mediation

process, which may include forgiveness, just as Doxtader (2003) has so eloquently

commented on the centrality of speech to the process of reconciliation between

nations. Victims recognize the need for face-to-face communication with the

offender—an opportunity rarely afforded in the traditional criminal justice system

but offered through restorative justice—in their opening statements. The victims’

commitment to this communicative ideal is an integral part of their communicative

practices used to manage their opening statements. The next chapter addresses how
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offenders’ respond both to the mediators’ opening statements as well as to the

content of what the victims say in their initial remarks.
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Chapter Five: Offenders’ Opening Statements

I. Overview

The opening statements by the offenders display into how offenders face

their victims in an interpersonal context that is separate from the formal, legalistic

context in which the victims and offenders may have interacted previously. The

communicative practices examined in this chapter provide show how these

offenders confront their victim in face-to-face dialogue. These practices for

engaging in dialogue call attention to offenders’ recognition of the difficulty of the

interaction, their new understanding of their identity since the crime, direct

statements of apology, and responses to victims’ forgiveness. In the final section,

implications of these findings are discussed.

A. Offenders’ Preparation

Before delving into the data, it is important to contextualize the offenders’

experiences leading up to the mediation. In the Texas VOMD program, offenders’

participation is necessarily separate from their legal sentencing. By the time

offenders sit down at the mediation table, they have already gone through a

criminal trial and have been sentenced, in most cases, years before their

participation in the VOMD program. As part of the condition of their participation

in the Texas VOMD program, they are aware that they will not be granted any

leniency in their sentences because of the mediation. This “decoupling” of the

offenders’ participation in the mediation program and their obligation to the
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criminal justice system is a fundamental characteristic of the Texas VOMD

program (Brown, 1994). The hope is that, instead of discussing issues of guilt

offenders, can respond to issues involving the impact of the crime. Additionally,

offenders must take responsibility for the crime to be eligible for the program.11

Unlike the victims, offenders have much more restricted access to the

VOMD program because of their placement in a prison environment. Offenders

meet with mediators regularly before the mediation, but unlike the victims, the

offenders cannot call the mediator whenever they might need to discuss some

aspect of the process. For the most part, mediators try to meet with offenders on a

monthly basis before the mediation.

Offenders may only discuss their participation in VOMD with a few close

friends. Mediators may enlist the support of the prison chaplain to help the offender

before and after the mediation, but the offender must take the initiative to ask for

support or help. Finally, it is important to remember that offenders are not in a

restorative justice environment within the prison; in fact, the surrounding

correctional environment adheres to standards of strict retributive justice.

On the day of the mediation, the offender must psychologically transition

from the prison environment to the VOMD discussion. The mediators’ opening

statements discursively help to create the supportive environment, not only for the

                                                  
11 This aspect of the program may influence victims’ opening statements of
forgiveness.
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victim, but also for the offender. In a review of the Texas VOMD program,

offenders comment on the fact that the mediators’ opening statements helped them

to settle into the mediation setting (Umbreit et al., 2003). Moreover, the victims’

opening statements, as described in the previous chapter, also help to establish this

supportive environment. By the time the offender speaks, he or she has had some

time to adjust to this restorative environment. Many offenders find this restorative

environment surprising, and this is generally reflected in their opening statements.

II. Communicative Practices

Offenders respond to the institutional and interpersonal tensions described

in Chapter Two in a unique way. First, the offenders experience the retributive

justice system in their daily lives in the prison. It is important to note that the

VOMD session in all of the cases also take place in a chapel or room within the

prison compound. Thus, the offenders are physically surrounded by a system that is

designed for punishment. On the day of the mediation, however, the VOMD

program works to create a space for a restorative dialogue between the victims and

offenders. The interweaving of both systems is an important part of the institutional

tension that the offenders manage through their opening statements, especially

when offenders are made aware of the retributive environment throughout the

mediated dialogue. One offender, in Case Two, wore handcuffs throughout the

mediation. It may be that the offender was required by prison policy to wear the

handcuffs throughout the session, but it symbolically may prevent the offender
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from communicating fully during the dialogue. Second, the offenders must also

deal with the tension of confronting their victims’ family, which is a difficult

dynamic for them to deal with in these opening moments. The communicative

practices that offenders use to manage these tensions are discussed in the next four

sections.

A. Setting Talk

This section deals with the initial practice that the offenders use in their

opening statements. In all five of the mediation cases, the offenders begin their

opening statements with a comment about the setting. First, a review of the origin

of the term “setting talk” from conversation analysis literature is provided, and then

examples of how offenders utilize this resource in the VOMD context are

discussed.

The term “setting talk” is originally proposed by Maynard and Zimmerman

(1984) in a conversation analytic inquiry into topical talk in which they show how

acquainted and unacquainted dyads manage conversational openings. “Setting

talk,” the authors maintain, is an important way for participants to begin their

conversations by discussing topics that are generally available to “any” participant

to comment on. In other words, the setting offers a resource for participants to

discuss when they are in need of a conversation starter, especially among

unacquainted dyads.
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In each of the cases examined for this analysis, the offenders begin by

expressing how difficult the interaction is for them. They focus not on the physical

setting as Maynard and Zimmerman (1984) show; but rather, the offenders

comment on the difficult nature of the interaction in general. This difficulty may be

signaled verbally or nonverbally and is recognized both by the offenders and the

victims. In this way, the participants, and especially the offenders, use setting talk

that speakers use in ordinary greeting sequences, but they reshape it for the

mediation context.

Case Five illustrates how Jon’s nonverbal actions prompt Betty, one of the

victims, to verbally recognize the difficult nature of the interaction even before the

mediator’s opening statement. As Jon is brought into the mediation, he begins to

cry. Betty and Jill, the victims, are sitting at the mediation table, and Betty

exclaims:

Example One: Case Five
Betty: ((as offender walks in)) Oh my goodness, he’s1

already upset2

In this example, setting talk is negotiated by both the victim and the offender in the

first moments of the mediation. Example One is unique because it explores how the

nature of the interaction is made relevant by the speakers even before the opening

statement by the mediator.
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In the next examples, each reference to setting talk occurs after the mediator

and the victim have given their opening statements. These examples characterize

how the offenders explicitly say that the mediation is difficult for them. In Example

Two, Paul says that he does not even know where to start the interaction:

Example Two: Case One
Paul: My turn? Um whooo Man I don’t even know where51

to begin uh.52

Similarly, the first comment Seth makes in his opening statement is about his

feelings:

Example Three: Case Two
Seth: I’m real scared right now. Real nervous. I37

know I’m not supposed to be.38

Bill also comments on his nervousness with a wave of his hand (line 3), a verbal

confirmation of his feelings (line 5), and a report about the difficulty he had

sleeping on the night before the mediation (line 7).

Example Four: Case Four
Bill: How are you?1

Rachel: I’m doing okay. How are you?2

Bill: ((waves hand back and forth in the air))3

Rachel: So-so?4

Bill: ((loud exhale)) Nervous.5

Rachel: Yeah. ((laugh)) Didn’t sleep last night.6

Bill: I didn’t much myself.7
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Rachel: Yeah.8

The offenders’ utilization of this specific type of “setting talk” is most

interesting to consider in light of the function of similar communication practices in

less intense situations. Maynard and Zimmerman (1984) suggest that in ordinary

conversations setting may emerge as a topic to “distance” speakers from one

another. Setting talk in VOMD seems to do the reverse. In the cases examined here,

setting talk functions to affiliate speakers with one another. Bill and Rachel, for

example, find that a discussion of the emotional setting at the mediation allows

them to find a similarity in their experiences. Betty, in Case One, also recognizes

that both she and the offender experience the emotional intensity of the interaction

together.

In the examples above, it is striking that the offenders highlight the

interactional difficulty of participation in the mediation and yet voluntarily choose

to participate in VOMD. In fact, offenders even embed expressions of thanksgiving

to the victims within their initial comments about the difficult setting. For instance,

in Case Three, Dwayne begins his opening statement with an appreciation for the

emotional weight of the encounter.

Example Five: Case Three
Dwayne: I want to thank you. I want to thank you too.108

((begins to cry)) uh it is real hard-109
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Similarly, in Case Two, Seth also offers thanks to the victim for participating in the

interaction even though he knows that the mediation will be difficult.

Example Six: Case Two
Seth: I’m just really really thankful that uh. I’m85

glad you chose to be here and and you know I86

thank you even though I’m scared. I’m glad87

I’m glad to see you. I know it’s going to88

hurt and I know I know it’s probably been for89

a long time now.90

This section considers the initial practice of setting talk that offenders

utilize in their opening statements. One aspect of setting talk calls explicit attention

to the difficult nature of the interaction. As shown by the examples, offenders take

up communicative practices of ordinary conversation and fit that feature to the

unusual circumstances of the victim and offender meeting.

The second aspect of setting talk is to embed a token of thanksgiving to the

victim for her participation in the program. Zehr (1995) proposes that one of the

powerful aspects of restorative justice programs such as VOMD is that the wounds

of the offender are recognized. In the previous examples, the offenders display their

thankfulness to the victims for initiating the program. It is as if the offenders have

waited for this opportunity to face their victims, and even though they recognize

the difficult nature of the interaction, they are grateful for the chance to speak

directly to their victims.
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B. Remedial Work

A second feature that offenders use in their opening statements is to

verbally consider their current identity in relation to their past criminal behavior. A

theme that runs through this feature is that the offenders separate the person they

are at the mediation table from the person they were at the time of the crime.

Goffman’s (1971) term “remedial work” offers insight into how speakers

communicatively achieve an apology sequence. While direct apologies will be

considered in the next section, this section focuses on the practices offenders use

leading up to a direct apology. Specifically, Goffman’s (1971) definition of

apology captures how the offenders in VOMD begin to engage in remedial work:

An apology is a gesture through which an individual splits himself

into two parts, the part that is guilty of an offense and the part that

dissociates itself from the delict and affirms a belief in the offended

rule. (p. 130).

What is noteworthy about Goffman’s definition of apology is the dual nature of the

offender—one who is both good and bad. Goffman further explains that it is this

“good” part of the offender who seeks reintegration after harm has been done. This

remedial work is echoed in the opening statements of the offenders in the VOMD

program as well.

In several examples, offenders make a distinction between their previous

selves at the time of the crime and their present selves. For example, in Case One



126

Paul explains that he is not the same person at the mediation as he was at the time

of the crime nearly eight years ago:

Example Seven: Case One
Paul: But uh I want you to know that I do it’s been59

a long time, like you said eight years, and60

uh even though I’m not a hundred percent61

changed person because the environment I live62

in, I tend sometimes I still you know act you63

know wild and all. But inside as far as as64

far as um being a person as a human being,65

I’m not the same kid I used to be, you know.66

While Paul does not claim that he is totally different than he was when the crime

took place, he says that he has matured. Under Paul’s reasoning, he calls attention

to the changes that have taken place in him—he has grown up (line 66).

Discursively, it is difficult for Paul to take responsibility for his actions as the

person he is at the mediation because of the changes he has undergone.

In a study of homicide victims who met with offenders prior to their

execution, Umbreit and Vos (2000) also find that offenders have difficulty

rationalizing their behavior at the time of the crime. In fact, this study reports that

some offenders may even claim to have lost their memory about their behavior at

the time of the crime. Although the offenders in the current analysis do not use this

strategy in their opening statements (i.e., say they cannot remember the crime), this
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finding suggests an alternative communicative resource that offenders may utilize

in the discussion of their crime.

In example Eight, Seth also has difficultly communicating his

responsibility. Seth’s explanation, unlike Paul’s defense of having changed since

the crime, highlights the crime as a choice that he made. He differentiates himself

from his behavior in the following example.

Example Eight: Case Two
Seth: I get so mad sometimes at the choices I made.224

I know in my heart that I’d never would have225

hurt anyone on purpose. God, I’d give226

anything to change what I did.227

Seth clearly recognizes his fault in the drunk-driving wreck that killed two

teenagers. He knows that he is guilty of the crime, and he even recognizes that

being in jail is an “easy” punishment, considering the crime. However, Seth claims

that he did not commit the crime on purpose (lines 225-226). Seth blames the

“choices he made” rather than taking direct responsibility for his actions (e.g., a

drinking problem).

Broadly speaking, the practices examined above begin the offenders’

“remedial work” (Goffman, 1971). Accounts, or justifications and excuses fall into

Goffman’s outline of what he terms “remedial work,” which also include requests

(e.g., excuse me, but, etc.) as well as apologies. Example Seven and Eight show
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how offenders engage in this remedial work by accounting for their actions at the

time of the crime. In the next example, the offender distinguishes his own feelings

from those of his victims. This type of remedial work differs from the examples

discussed above in that the offender makes a distinction between himself and the

victims rather than a distinction between changes within himself.

Example Nine: Case Five
Jon: My main concern is to try to help y’all. And38

the feelings y’all have had to deal with and39

I can’t say I understand it in full. But I’ve40

put myself in y’all’s shoes (.) as well as41

I’ve took time to put myself in these shoes42

for this time now. (3) And I can never really43

feel as much pain as y’all do cause y’all44

suffer (.) year after year, day after day,45

y’all realize (.) who’s supposed to be there,46

who’s missing.47

Ultimately, Jon recognizes that his victims feel immense pain because of his

actions, and he will never fully understand their experience of loss. Thus, while

remedial work may be centered on the individual, it may also be other-directed.

The final example displays how one offender engages in remedial work by

suggesting that he is different than what the victim might think of him. Paul
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communicates that he wants to let Marie, the sister of the man he killed, know who

he is as a person.

Example Ten: Case One
Paul: I’m not you know I’m not the person I’m not85

the monster you think I am.86

In this example, Paul explains that part of the remedial work he is engaging in is to

change the way that his victims think about who he is as a person. In fact, in a

study of reasons that offenders participate in VOM programs, offenders often say

that they want to change the way that the victims view them (Umbreit et al., 2002).

Strategically, remedial work allows the offender to claim that he has

changed since the crime. Then, the offender can discuss how this change has taken

place as the mediation unfolds. Given that the opening statements by victims and

offenders are communicative environments where topics are generated for further

discussion (Button & Casey, 1984), it is important to recognize how offenders

propose topics for discussion through their remedial work. These statements allow

for further discussion about how the offender changed, how the offender has felt

the impact of the crime, or who the offender really is in the ensuing talk.

One interesting issue that this feature calls to mind is the important

distinction between responsibility and accountability. VOMD promotes the idea

that offenders may be both responsible and accountable for their actions through

participation in the face-to-face dialogue with their victims (Umbreit et al., 2003;
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Zehr, 1995). Even before the mediation session, the offenders take responsibility

for their actions by admitting guilt for their crime. Otherwise, they would not be

allowed to take part in the program.

Yet, some offenders have difficulty taking responsibility for their past

actions as illustrated in the previous examples. Accountability requires that

offenders give some type of account for their actions. By distinguishing their past

self from the present, offenders may be able to launch into how that change has

occurred through narrative construction that usually occurs after the opening

statements. Thus, it may be helpful to separate responsibility and accountability in

the context of the mediation session. Accountability may be contextually situated

and dynamic whereas responsibility may imply a one-time admission of guilt. The

mediation session may, in this sense, promote the offenders’ accountability rather

than responsibility.

C. Apology

As mentioned in the introductory chapter, one of the main reasons that

offenders choose to participate in VOMD in crimes of severe violence is to express

an apology to their victims (Umbreit et al., 2002). In the review of the Texas and

Ohio VOMD program, 38% (n=39) of the offenders said they wanted to apologize

for the victim’s benefit (Umbreit et al., 2003)12. While it may not be surprising that

offenders offer explicit apologies during the mediation, there are several

                                                  
12 5% of the offenders from this study reported apologizing for self-benefit.
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characteristics about when the apology is spoken and how the apology is embedded

within offenders’ opening statements that deserve mention. These particular uses of

apology in offenders’ opening statements are discussed following a brief review of

apology as a speech act and research about how apologies are used especially in

severe offenses.

Apologies are considered a classic example of Austin’s (1962) notion of

illocutionary speech act. Apologies make visible a speaker’s intentions when he or

she utters the words, “I am sorry,” or “I apologize.” Upon hearing an apology,

Fraser (1981) proposes that the receiver of the apology gains insight into the

speaker’s beliefs, recognition of an offense, taking of responsibility for some

action, and regret. Thus, through apologetic illocutions, we also see Searle’s (1969)

distinction of apology as an expressive illuminated. However, there is not much

research on how apologies work in transgressions of a severe nature. Severity of

offense has been researched in role-play studies in which participants are asked to

judge if they would accept an apology if, for example, someone pushed a glass

door on top of them (Bennett & Earwaker, 1994), but not in violent crimes that

actually happened such as VOMD.

The distinction that Bean & Johnston (1994) make between situational

versus personal apologies suggests the need to differentiate types of apologies

given. While situational apologies are used for task management purposes, personal

apologies, in contrast, are used mainly to express regret. In addition, personal
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apologies tend to be longer, repeated more often, include explanations, and are

responded to by the addressee. It is important for interpersonal communication

scholars to recognize that “not all apologies are equivalent in interactional function

or weight” (Bean & Johnston, 1994, p. 60).

In VOMD, apologies given by offenders in their opening statements are

best characterized as personal. They are repeated several times and they point to the

impact of the offenders’ actions as in the following examples:

Example Eleven: Case One
Paul: If I could, I would take it back, but I77

can’t, you know. I truly am sorry. I’m prayin78

paying big. Because I can’t bring your79

brother back or or erase the pain that you’ve80

felt, I’m feeling the same pain too. It’s81

slightly different, but you know I feel your82

pain. I apologize. I truly am sorry and uh I83

just want you to know, you know?84

Example Twelve: Case Two
Seth: I’m just sorry. God has brought me through231

too. But when I look at y’all I see so much232

goodness and so much (4) she had so much233

potential. (7) And I know that no matter how234

much I play what if I can’t change what I235
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did. And I know there’s been a lot of good236

has come out of it. (11) I’m just sorry, Ms237

Jones. Part of me just wishes that you would238

just (2) get mad and beat on me and uh. It’s239

just so hard, you know.240

Coulmas (1981) explicitly identifies a three-part process of apology. Rather

than focusing on the expressive component of the apology, Coulmas points out the

reactive nature of apologies. The sequential unfolding of the apology begins with a

harm that may be verbal or nonverbal. The next phase in the apology sequences

consists of the apology itself, and the third part recognizes “the object of…regret

and reliev[es]  the interlocutor of its burden, or, alternatively den[ies] the existence

of such an object or play[s] it down” (Coulmas, 1981, p. 77). The norm of

reciprocity is apparent in the exchange that plays out when an apology is given

(Cialdini, 2001); if one person apologizes, the correct response is for the other

person to accept the apology. The relationship between the expression of apology

and the response of the offended party accepting the apology has been verified in

experimental research. Bennett & Earwaker (1994) state that, in general, apologies

are likely to be accepted when they are spoken. Yet, they also found that apologies

can be rejected when the degree of the offender’s responsibility for the crime is

high and, independently, by the seriousness of the wrongdoing.
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This analysis does not look specifically at the response to apology since the

focus is only on the opening statements, which tend to be given as monologues in

which apologies often come in response to victims’ opening statements. Additional

study of how apologies are responded to would further illuminate the ways that

victims may or may not accept an apology. For example, Case Three shows how

victims may respond to apologies by acknowledgement rather than acceptance. In

line 110, Dwayne offers an explicit apology, and in response, Sarah tells him that

the apology is not important to her at the mediation (line 111-112).

Example Thirteen: Case Three
Sarah: Dwayne, Dwayne, Dwayne, do you want a hug?110

Can I hug you? May I hug you? Dwayne, please?111

Do you wanna hug? You want a hug? (3)112

((Sarah walks to the other side of the table,113

and they embrace))114

Sarah: Here you go Dwayne ((hands him a tissue at115

mediator’s request)).116

Dwayne: I’m sorry.117

Sarah: I know you’re sorry, Dwayne. We’re not here118

for that.119

It is important to recognize that, despite the ability of words to perform

particular functions, they cannot change the past. Sarah recognizes this in lines

118-119. As such, apologies can be seen as symbolic gestures (Tavuchis, 1991).



135

There may be transformative properties of the apology to promote forgiveness or

reconciliation, but they do not dissolve the transgression. This has led some to

propose that there may be some transgressions for which an apology is not

appropriate or even possible (North, 1987). In Case Five, Jon expresses his apology

and, at the same time, recognizes that his words are not enough (lines 49-53).

Example Fourteen: Case Five
Jon: And I hope somewhere down the line, my48

actions will show y’all that I really am49

sincere about how sorry I am for what50

happened, what I’ve caused, what I’ve done.51

No no-words or too many actions can really52

change any thing or make anything better, but53

I’m hoping somewhere done the line though54

that y’all can see something good about me.55

That I’ve accomplished something for myself56

cause that’s all I can do.57

Previous research has linked apology with forgiveness, and one widely used

model theorizes that apology must be spoken before forgiveness is offered

(McCullough, Hoyt, & Rachal, 2000; McCullough, Pargament, & Thoresen, 2000a,

2000b; McCullough et al., 1998; McCullough et al., 1997). The cases from this

analysis suggest a reverse pattern; that is, forgiveness is communicated and then an

apology is expressed. This may be due in part to the interactional context in which
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the victims give their opening statement before the offenders. It may also be

indicative of the severe nature of the crimes discussed in these cases; offenders may

believe that some crimes are unforgivable (Flanigan, 1992, 1998). As will be

discussed in the next section, offenders also tell their victims that they never

thought they would be forgiven for their behavior.

D. Response to Forgiveness

The final communicative feature used by the offenders in their opening

statements illustrates how they respond to being forgiven. Kelley (1998) has

advocated for an “interactional” approach to the study of forgiveness to examine

the “mutual influence” of the forgiver and the offender. In three examples

examined in this section, the victims in their opening statements have explicitly

forgiven each of the offenders. The fourth example shows how an offender requests

forgiveness, and in Case Five, there is no explicit response to forgiveness since the

victims did not offer forgiveness in their opening statements. The offenders’

responses to the victims’ forgiveness give additional insight into the interactional

qualities of the communication of forgiveness. In the examples that follow, the

offenders highlight this interactional quality to the communication of forgiveness in

their responses to the victims.

In Case Three, Dwayne’s response to forgiveness could be characterized as

surprise. As part of the preparation for this case, the mother of Dwayne’s victim,

Sarah, made a video statement to him before the actual mediation session. Dwayne
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watched the video with his mediator. Here, Dwayne refers to his emotions when he

saw the video (line 149-152).

Example Fifteen: Case Three
Dwayne: Then then when I saw the video of you, I (.)145

I really felt (.) comfortable and real146

ashamed. (5) I think that’s mostly why I147

didn’t-I just didn’t want to face you is148

cause (.)  I didn’t never think (4) that you149

would forgive me for-for what happened. (7)150

And whatever I can do (3) I’ll do it (.) for151

you but I-152

Forgiveness for Dwayne was not something that he thought would ever happen to

him. At the mediation, he finds it difficult to accept Sarah’s forgiveness. While it

may be that Dwayne views his crime as “unforgivable,” his victim has clearly

reframed the interaction, as one in which spiritual forgiveness is possible. In lines

151-152, Dwayne equates forgiveness with reciprocity; he offers to do something

for his victim in exchange for her forgiveness.

In the next three examples, although the offenders do not use the word

“forgive” in their statements, they respond to being forgiven indirectly by

commenting on what they can “do” now much like in Example Fifteen. For some,

being in prison is a necessary response to their crimes. In Example Sixteen, Seth

says in lines 222-223 that being in prison is “the easy part” of his punishment. He
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also talks about how he has come to know his victims’ families since being in

prison and through taking part in the VOMD program.

Example Sixteen: Case Two
Seth: ((shakes head)) I think being here is the222

easy part (11). You know, I think about uh I223

think about you folks and I I feel almost224

like I know your your family. I feel almost225

like I know [your daughter].226

Similarly, Paul also suggests that his prison sentence is a punishment that fits his

crime. In Paul’s lengthy opening statement, this comment comes about half way

through his comments.

Example Seventeen: Case One
Paul: I-I-I-I honestly truly believe that uh even65

though I don’t want to be in prison, you66

know, that I’m (.) I’m getting what I deserve67

The previous examples are important because they display not only the

interactional dynamic of spoken forgiveness, but they also add insight into how

speakers respond to being forgiven. In Examples Fifteen, Sixteen and Seventeen,

once forgiveness has been spoken by the victims’, the offenders react by wanting to

engage in physical action. Dwayne will “do” whatever he can for his victim. Seth

and Paul accept their prison sentences as a way of righting a wrong. This finding is

consistent with general reports that offenders want to do something to help their
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victims (Umbreit & Vos, 2000). One way that offenders may be able to

communicate this desire is through their response to forgiveness.

A final example of an offender’s response to direct forgiveness highlights

the emotional component of the forgiveness process. Bill’s response to being

forgiven is gratitude. In Kelley’s (1998) study, offenders were asked why they

sought forgiveness in comparatively minor relationship transgressions. Over half of

the respondents said that they were motivated to seek forgiveness for their own

well-being. Bill’s example illustrates the reparative function that forgiveness serves

in interpersonal relationships as well as for an offender in a crime of severe

violence. Bill’s comments also suggests that forgiveness is something that those

seeking forgiveness can wish for.

Example Eighteen: Case Four
Bill: I want to thank you for your forgiveness uh79

I’ve prayed for a long time for that.80

In their review of the Texas VOMD program, Umbreit et al., (2003) found that a

small portion of offenders who participate in the program do so in order to ask for

forgiveness (15%). This current analysis supports the finding that offenders do not

usually request forgiveness in their opening statements, but as Example Eighteen

indicates, that may happen in some cases or perhaps later in the mediation session.

Case Five is the only case where direct forgiveness is not spoken by the

victims in their opening statements. However, there may be some components to
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their opening statements that fall in line with indirect forgiveness as suggested in

the previous chapter. An immense problem that any forgiveness researcher must

address is how to locate indirect forgiveness in talk and then decide what

constitutes a response to indirect forgiveness. Future work should address the

multiple ways forgiveness might be communicated in order to examine this subtle

communicative process. In this analysis, the word “forgiveness” has been used to

locate instances of forgiveness in the victims’ talk and then to look for explicit

responses in the offenders’ next turns. It may be that a wider operational definition

of a response to forgiveness would allow for a more useful discussion of how

forgiveness develops over the course of an entire interaction.

Another response to forgiveness can be seen in the offenders’ use of direct

apology. As mentioned in the previous section, apology is one communicative

practice that all the offenders used in their opening statements. Kelley’s (1998)

study of interpersonal accounts of forgiveness shows that a large majority of

respondents (76%) reported apology as one of several direct strategies in requesting

or needing forgiveness. Included within this direct strategy of forgiveness were

explanation, requesting forgiveness, and expressions of remorse, so it is difficult to

know how often or in what case apology was used as a direct strategy. The

implication that Kelley drew from this work was that forgiveness narratives about

when forgiveness was communicated often changed the relationship between the

forgiver and the transgressor. This change could be positive or negative, and it
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could also include change in the behavioral rules and the relationship type between

the forgiver and offender. Of course, this study did not consider transgressions as

violent or as severe as those in the VOMD program. However, in light of this

research, it may be that the transaction that occurs between the victim and offender

in their opening statement allows for enough of a relationship change to take place

for them to engage in several intense hours of dialogue with one another.

III. Implications

The communicative practices observed in the offenders opening statements

give insight into an essential part of the VOMD session that offenders are rarely

able to report on in any detail. When a small sample of offenders from the Texas

VOMD program were asked about their opening statements, Umbreit et al. (2003)

found that offenders often comment on their nervousness in their opening

statements and that one offender was appreciative of having the victim “say her

say” first (p. 151). However, a substantial number of the offenders did not

comment on their opening statements at all because they did not remember them.

This reconstruction of the offenders’ opening statements in this grounded practical

theory analysis thus adds empirical evidence to a portion of the mediation session

that may be too difficult for participants to recall without the aid of the mediation

videotape.

Given offenders’ apprehension about the mediation and the fact that they

speak after the mediators and the victims, it is perhaps not surprising that offenders
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respond with some surprise to the prosocial opening statements given in victims’

opening statements. This trend has also been found in cases in which offenders

were on death-row and met with their victims (Umbreit & Vos, 2000). In these very

difficult cases, offenders report that they believe that the victims will express rage

and anger. When this does not happen in the first moments of interaction, the

offenders are taken aback. Some offenders even say that they are surprised to find

the compassion granted to them by the victims (Umbreit et al., 2002).

This analysis further suggests that there is a dualistic quality to the

offenders’ opening statements. In the setting talk, for instance, the offenders

recognize that the interaction is difficult, but yet they voluntarily participate. The

offenders are keenly aware of the difficulty of the interaction, but they want the

opportunity to show the victims their true selves through the mediated dialogue

session (Umbreit et al., 2002). Offenders also struggle with their own identity both

as a person who committed a crime and as a person who is hoping to be

accountable for their actions. Furthermore, four of the five offenders in the data

examined here offer explicit apologies in their opening statements, but they

recognize that their words are not enough. Finally, the offenders discuss

forgiveness as something they did not expect but are grateful for receiving.

Victims’ advocates argue that there is a potential for revictimization of the

victims in VOMD programs if offenders are insensitive to victims’ needs during

face-to-face dialogue. Presser and Lowenkamp (1999) have outlined several
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suggestions for screening offenders in order to minimize this risk. Their work

proposes that offenders should be able to “accept blame, be honest, have the

motivation to participate, display empathy, and show general responsivity towards

the victim” (Presser & Lowenkamp, 1999, p. 339). While the screening process in

the Texas VOMD program has not been considered in this analysis, the data

certainly address the effects of screening and preparation of these offenders when

the mediation session finally takes place. Yet, the data from this analysis show that

offenders are able to use their opening statements to communicate a prosocial

response to their victims’ opening statements at this resolution phase of crisis

communication. Furthermore, Umbreit et al. (2003) show that 95% of their sample

of 39 offenders agreed to meet with the victim because of the benefits of the victim.

Only 74% of those offenders said that they participated for self-benefit.

The offenders’ opening statements also offer insight into the link between

apology and forgiveness at an institutional level. The psychological literature

presents a popular model of forgiveness that theorizes that apologies mediate

forgiveness (McCullough et al., 1998; McCullough et al., 1997). That is, apologies

are communicated by the offender, which creates empathy in the victim who then

grants forgiveness. This current analysis presents a counter example to the existing

model. In VOMD, victims may first offer forgiveness to which offenders may

respond with apology. Taken together, this sequence of forgiveness and apology

opens up the dialogue between the victim and offender.
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It is important to recognize that the institutional practices of the Texas

VOMD program influence how this forgiveness-apology sequence unfolds.

Because the Texas program is victim-centered, victims are given the first turn at

talk. As discussed in the previous chapter, victims may grant explicit forgiveness to

the offender in their opening statements. Offenders are necessarily put into the

position of responding to the victims because of the institutional practices. The

hallmark of restorative justice programs such as VOMD is that victims are given

this privileged position of speaking first. In very difficult conversation, this

allocation of speaker turn at talk may be most beneficial for eliciting prosocial

statements between victims and offenders.



145

Chapter Six: Conclusion

This project is grounded in an interest in how speakers manage difficult

conversations. The Texas VOMD program serves as a site for exploration of the

opening statements in mediations between victims of violent crimes who are

willing to meet with their convicted offenders with the aid of a mediator. This

analysis highlights communicative patterns that emerge in the opening statements

of the five cases examined. This final chapter addresses the third research question:

what normative conclusions can be drawn from the analysis of the communicative

practices? Following this assessment, future directions for study are addressed.

Then, limitations of this analysis are discussed.

I. Normative Assessment

Grounded practical theory calls for recommendations for best practices in a

communicative activity. This analysis is concerned with opening statements in the

Texas VOMD program and how each participant begins. This will be addressed by

discussing the roles of the mediators, victims and offenders. To guide this

discussion, the findings from the chapters are reconsidered in light of what they

might add to the literature on how the mediated dialogue sessions proceed. The

intention of this discussion is not to provide an evaluation of the practices observed

in the five cases under investigation for this analysis. Rather, the findings provide

recommendations for deeper understanding of how difficult conversations such as

the ones in the Texas VOMD program may begin.
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A. Mediators’ Opening Statements
This analysis begins to describe what it means to talk like a therapeutic

mediator in the Texas VOMD program. The role of the mediator is unique in this

type of mediation practice, and arguably, the therapeutic mediator’s role is most

visible and most communicative during the preparatory phase of the mediation

process, which has not been addressed in this analysis. Instead, the focus for this

analysis has been on the mediators’ roles in the opening of the mediated dialogue

sessions.

The findings from this analysis suggest first and foremost that the

mediators’ opening statements are pivotal to the mediated dialogue sessions. In

these initial remarks, mediators reframe their role in the mediation process by

recognizing their limited interaction in the ensuing dialogue. Importantly, the

mediators’ opening statements turn the process over to the victims and offenders by

clearly introducing the participants to one another, providing the rules for

interaction along with specific instructions on possible disruptions to the mediation

session, and allocating speaker turns. In this way, the mediators’ opening

statements recognize a change in the mediators’ involvement in the process.

The orientational features of the mediators’ opening statements as discussed

in this analysis are less likely to be explicitly commented upon in program

literature. There may be a general sense of the mediator establishing the tone of the

mediation session, but the findings here provide a sense of how this tone is
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communicated through specific descriptive language in the opening moments of the

mediated dialogue session. The tone thus shows how the process will unfold, often

by descriptively commenting on what the process will be like and the interpersonal

skills the participants may need.

In addition to orienting the participants to the tone of the mediation session

and the mediators’ role in the process, the third orientational feature addressed by

this analysis focused on the mediators’ use of personalized statements of

encouragement in their initial remarks. This feature of the mediators’ opening

statements may serve to index the rapport and trust the mediators have established

during the preparatory phase with both the victims and the offenders. In contrast to

other mediation approaches where mediators are careful to remain impartial to the

participants and the process, this feature shows how mediators can show affiliation

with both disputing parties in very personalized ways, presumably without

alienating either party from full participation in the dialogue. These statements also

show that the mediators are personally participating in and constructing the

ideology of the program in their opening statements. As such, the mediators who

provide mediated dialogue in crimes of severe violence must be prepared to

promote to these ideological beliefs personally as well as professionally during

their services as a mediator.

The normative recommendation for mediation practice based on this

analysis centers on the orientational aspects of the mediators’ opening statements.
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In these cases examined here, the orientational features of the opening statement

promote the ideology of the program descriptively (tone), interactively (the

mediators’ role), and personally (mediators’ encouragement). When preparing

training on the opening statements, these aspects of the mediators’ communicative

practices during the mediation should not be overlooked or dismissed because the

ideological features provide an important explanation of how the mediated dialogue

process unfolds. Umbreit et al. (2003) suggest that only those who have been

extensively trained in victim-sensitive offender dialogue in crimes of severe

violence should be allowed to serve as a mediator. This analysis supports this

recommendation and further suggests that the training allows one to talk like a

therapeutic mediator in very specific and purposeful ways during each stage of the

mediation process.

Finally, the study of the mediators’ opening statements call for further study

of the mediation typology presented in Umbreit et al. (2003). Following their

extensive review of the Texas and Ohio programs and their knowledge of other

programs that offer VOM in crimes of severe violence, they loosely recommend

distinguishing the Texas program from other programs on the basis of its

therapeutic focus. This analysis certainly supports this finding, but it does so from a

communicative perspective of what happens in the mediated dialogue sessions

rather than from analysis of the entire preparation process leading up to the

mediated dialogue. This “back-end” analysis of the process (i.e., focusing on the
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talk in the dialogue session) confirms some of the findings presented in “front-end”

analysis and review of the program from start to finish. Both methods of study

increase the knowledge and understanding of this very difficult process.

Several findings from this communicative analysis may serve to distinguish

the mediation style in the Texas program in more detailed ways. In their

preliminary development of a mediation typology, Umbreit et al. (2003) downplay

the importance of the humanistic mediation style in the Texas program. This

analysis shows that the central features of the mediators’ opening statements (e.g.,

their acknowledgement of their limited role in the mediation process) are congruent

with the humanistic mediation approach and may be embedded within the

therapeutic focus of the mediation sessions.  Follow-up study of how mediators

intervene in the mediation process would help to develop a broader understanding

of mediators’ actual roles during the course of the mediation session and would

further empirically distinguish what it means to talk like a therapeutic mediator and

how that may or may not be distinguished from humanistic mediation or other

types of mediated dialogue.

B. Victims’ Opening Statements
One of the interesting findings from this communicative analysis of

victims’ opening statements illustrates the ways in which victims communicate

prosocial information to the offenders in their opening statements. This finding

must be carefully contextualized in order to fully understand how the victims in the
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five cases examined in this analysis strategically open their longer dialogues with

the convicted offenders. As mentioned in the introductory chapter, the content of

the mediated dialogue session has only been studied by asking victims and

offenders to spontaneously mention what they discussed in their opening

statements from a very limited sample (Umbreit et al., 2003). The most frequently

mentioned topics by victims include the impact of the crime on both the victim (or

the family member, if the victim is dead), their experience of the crime, information

about the victim’s life, questions about the crime, and information about the

offender as well as offender’s punishment.13  These topics are certainly the central

focus of the mediation session and suggest important areas for follow-up research.

This analysis has been concerned with how victims begin these dialogues,

and in this context, the opening statements display communicative practices that

victims use to engage the offender on these topics. As described in Chapter Four,

this analysis shows that the victims may choose to begin these longer dialogues

through prosocial communicative practices. In fact, the victims organize their talk

to acknowledge the offender, equalize their relationship with the offender, discuss

spirituality, and in some cases, to offer forgiveness. The normative assessment of

this practice shows that, in order to engage the offenders in these topics about the

crime, which may be difficult for both the offender and the victim to speak about,

the victims should be attuned to the dialogue process and communicative norms.

                                                  
13 Frequency reports for these topics are detailed in Umbreit et al., (2003) p. 314.
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Communication study of how emotions are expressed in conversations,

albeit with friends, shows that speakers follow social norms of politeness and are

often attuned to the positive face needs of the listener (Shimanoff, 1985). In

VOMD, this type of prosocial orientation may be necessary for the victims to

express in their opening statements in order to engage in more lengthy dialogue

with the offender on the difficult topics mentioned above. Further study of more

cases may reveal alternate strategies that may not be as prosocial as the ones

presented here. Such counter-examples are necessary to further investigate the

flexibility that victims have for beginning the dialogues.

Another topic raised in the victims’ opening statements is the topic of

religion, which was only touched upon in this analysis. Spirituality as

communicated during the mediated dialogue session is not often reported either by

victims or offenders as reasons for meeting or as discussion topics in the dialogue

sessions. The use of religion, particularly in Case Two, deserves more extensive

analysis for the multiple ways that victims and offenders speak about religion in

these dialogues. This analysis tentatively suggests that religious talk may be under-

reported by participants in their retrospective accounts of the process but may be a

central feature in participants’ opening statements and throughout the mediation

session as well.
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C. Offenders’ Opening Statements
Offenders’ opening statements are more difficult to characterize as a general

strategy than the victims’ initial remarks. This may be in part because of the

offenders have very serious actions to account for and discuss with the victims. As

alluded to in Chapter Five, this may result in a dualistic quality to the offenders’

communication. They recognize that the process of talking in a mediated dialogue

session may be healing, but they also recognize that talking about their crime will

not erase what happened.

Umbreit et al. (2003) report that a small sample of offenders in the Texas

and Ohio programs most frequently reported speaking about the crime, their life

before the crime, and taking accountability for their actions. Much less frequently,

they apologized, shared their feelings with the victim, and assured the victims

(remaining family members) of their safety (Umbreit et al., 2003, p. 314). This

analysis suggests that offenders do not immediately begin to talk about the details

of the crime. Instead, they tend to focus on immediate feelings in the mediation

session, identity issues, apology and other ways of responding to the victims’

opening statements. These strategies may illustrate the very difficult position

offenders are placed in during the initial moments of the dialogue session, for

example, the offenders’ specialized used of setting talk that was discussed in

Chapter Five.
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More so than victims, offenders recognize benefits of VOMD both for the

victims and for themselves in their opening statements (Umbreit et al., 2003). A

study of offenders’ reasons for taking part in the Texas and Ohio programs (n=32)

revealed that 95% of offenders participated in order to help the victims.

Additionally, a large number of offenders, 74%, recognized benefits to themselves.

In contrast, only 18% of the victims (all from the Ohio program studied)

participated in order to benefit the offender. These statistics illustrate the multiple

and different goals of the victims and offenders in these dialogue sessions and point

towards areas for continued investigation.

From this analysis of offenders’ opening statements, a normative

recommendation takes into account offenders’ tertiary speaking position the

mediated dialogue session. Offenders normally speak after mediators and the

victims. In planning for the dialogue session, mediators may ask offenders to role-

play responses to various types of opening statements that victims may give.

Additionally, offenders may consider preparing opening statements in advance.

None of the offenders in the cases examined appeared to have prepared an opening

statement or written out any remarks that they would like to make. This may be due

to prison regulations about written material, but such preparation may provide a

crutch for offenders in the emotional openings of the mediation sessions. Finally,

mediators may also be cognizant of this difficult position and be ready to engage in

supporting offenders, if necessary.
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One final issue deserves mention when assessing the offenders’ speaking

position in the mediated dialogue session. This discussion offers a policy critique of

the institutional naming practice of the Texas VOMD program. Not all VOMD

programs utilize the word “mediation” in their titles. The terms “facilitated

dialogue” or “victim-sensitive victim offender mediation” are terms that are

currently in use to describe programs like the Texas VOMD program (Umbreit,

1997; Umbreit et al., 2003). One reason that the term “mediation” might be

reexamined is that previous research shows that at least one offender reports feeling

that the mediation process is not completely balanced in their favor (Umbreit et al.,

2003). This offender retrospectively suggests that “even the most subtle program

organization and the opening statement and how it’s viewed, us versus them instead

of a common unity, the dividing line was obvious, and I thought in mediation there

was more middle ground” (Umbreit et al., 2003, p. 176).

The “victim-offender” dilemma is recognized as one that places pressure on

offenders to take part in a mediation session especially when VOMD is used as a

diversionary measure in a courtroom context (Brown, 1994). If offenders do not

feel that they are able to completely participate voluntarily or communicate equally,

then the use of the term “Mediation/Dialogue” may not best characterize a social

activity that explicitly works in favor of one of the participants and the term

“mediator” may worth considering as this practice continues to develop.
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In this analysis, the implications of this research can be seen in offenders’

opening statements. Sequentially, offenders’ opening statements frequently come

after the mediators and the victims’ opening statements. Offenders are then put in a

position of responding to the victims and mediators’ statements. This is a practical

limitation of any type of dialogue—someone always has to speak first. In Texas,

because the VOMD program is explicitly victim-centered, victims are given the

privileged first-speaker position while offenders are given the second-speaker

position. One advantage of speaking first is that victims may be able to establish

topics for discussion. Offenders, put in the secondary talking position, may not

have the same advantage as the victims to initiate their own topics since the

offenders are put in the position of responding to the victims’ statements.14

An alternative to having a set procedure for allocating speaker turns is made

visible in Case Two of this analysis. In this case, the mediator instructs the victim

and offender that the mediation is up to them to start (line 29). The mediator

continues by saying that normally the victim begins but that the victim may also

pass the first turn to the offender (lines 29-30). Peggy, the victim, does take the first

turn in this case. However, this example makes explicit the ability of the mediator

to offer an equal opportunity to the victim and offender to take the conversational

                                                  
14 More of the mediation session would be needed to examine this issue since the
opening statements may not control the entire dialogue session.
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floor. Future research into turn allocation may be helpful in determining the

implications of opening statements in the trajectory of the mediation session.

Mediation is generally accepted as a practice where the mediator acts as a

third-party who does not determine the outcome of the mediation between

disputing parties. In the Texas program, however, mediators are coached to be

sensitive first to victims’ needs yet the process is still called mediation. Mediation

as a practice implies impartiality towards the participants and the outcome of the

mediation session. The Texas VOMD program does explicitly favor the victim and

any benefit to the offender is considered a “gift” or byproduct. Further insight into

the institutional naming practices would help determine the impact these terms

have for offenders’ participation and expectations in the VOMD program, if at all.

Other programs that offer mediation in intense dialogue should also be sensitive to

this issue as well.

II. Future Research Directions

The analysis of fifteen opening statements from mediators, victims, and

offenders in the Texas VOMD program contributes empirical data about difficult

conversations to a literature that currently considers less serious transgressions

(e.g., Stone et al., 1999) that are retrospective in focus (e.g., Afifi et al., 2001;

Barton, 1993; Benoit, 1995; Fink, 1986; Fishman, 1999).

This project also contributes empirical data to the study of difficult

conversations between victims and offenders who share no prior relationship with
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one another and do not expect to maintain or cultivate a face-to-face relationship in

the future. In this way, the VOMD mediation sessions provide data for exploring

difficult conversations in very unique circumstances that involve severe crime

where there is no presumption of on-going relationship development following the

mediation. The ideology that closeness is the primary goal of communicators has

framed interpersonal communication research almost since the inception of the

communication field (Parks, 1982). VOMD offers a unique glimpse at social

interaction where relationship development is not for the on-going benefit of the

dyad but rather for a situated dialogue. This analysis points to the need for

developing research in these types of relationships that differ than most

interpersonal studies currently available.

There are two important areas of future research that are suggested by this

current analysis. The first area focuses specifically the communication of

forgiveness and apology during the mediated dialogue sessions. The second deals

with developing a comprehensive trajectory of the entire mediation session.

A. Communication of Forgiveness and Apology
The Texas VOMD program staff members are very clear that they neither

intend to promote forgiveness as a requirement for the victim nor do they advance

forgiveness as an expectation for the offender. Yet, forgiveness is one of the

reasons that victims cite for participating in VOMD, and apology is a reason

offenders say is important in their decision to go through with the mediation
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(Umbreit et al., 2003).15 As examined in this analysis, the data provide information

on when and how forgiveness and apologies may be communicated during the

opening statements.

Forgiveness and apologies can be considered communicative rituals that

mirror the language of close relationship partners. When asked to report on

forgiveness, respondents to an open-ended study said that they offered or sought

forgiveness most often in family relationships (spouse, sibling, and parent-child

relationships) and least often with strangers or acquaintances (Kelley, 1998). Thus,

in the normal course of human interaction, forgiveness sequences in serious

transgressions only happen under rare circumstances, and forgiveness is usually not

granted for criminal behavior. This makes the topics discussed by the mediators,

victims and offenders uniquely fashioned to the VOMD context and the

relationships sustained within the practice.

When the forgiveness-apology sequence is observed in the opening

statements in the Texas VOMD program, it occurs in a unique environment. Aside

from developing a deeper understanding of the transformation across the mediation,

the issue of forgiveness is important for researchers to observe not just at the

beginning of the mediation but throughout the mediation session as well. Umbreit

                                                  
15 In this study, five of twenty victims report that they used the mediation session to
share directly with their offenders the fact that they had forgiven them.  Seven of
nineteen offenders from this study report that they wanted to apologize to the
victims. Three of the offenders sought forgiveness prior to the mediation.
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et al., (2003) describe forgiveness as a “flashpoint” issue in any discussion about

VOMD, and that sentiment has certainly characterizes the current analysis. Yet, in

informal discussions with mediators, once mediators clearly acknowledged that

forgiveness is not a goal of the program, they were quick to suggest that

forgiveness is a topic that does come up in some mediation cases.

At present, the Texas VOMD program tries not to explicitly discuss

forgiveness during the preparatory phase unless it is raised by the victim or the

offender. However, if forgiveness is one topic that may be discussed in the

mediation, it might be helpful to have the program address forgiveness as

participants prepare for the face-to-face encounter, especially the ways that

forgiveness may be embedded within participants’ faith tradition. Moreover,

mediator training in forgiveness (e.g., research perspectives, theological

perspectives, etc.) would better prepare mediators for handling forgiveness, which

may surface at any point in the mediation process.

One way to begin a situated understanding of how forgiveness is used

within the context of VOMD is to track forgiveness talk from the beginning to the

end of the mediation sessions. This type of work would develop an understanding

of the context in which forgiveness is used and how forgiveness is managed in

interactive dialogue. As pointed out in this analysis, however, there is considerable

difficulty in tracking forgiveness when it is not explicitly communicated. Thus,

future researchers that intend to pursue this line of research will have to deal with
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the tricky task of operationally defining “the communication of forgiveness” in

face-to-face interaction. Kelley’s (1998) typology that includes direct, indirect, and

conditional forgiveness is simply not sufficient. Despite the lack of communication

research into forgiveness, it is encouraging that research on forgiveness is gaining

interest across academic disciplines, and thus provides a rich base of knowledge

from which to draw.

An extension of the forgiveness research should also seek to identify the

type of forgiveness that occurs in victims’ opening statements. For example,

Baumeister, Exline, and Sommer (1999) propose another heuristic model to explore

the depth of forgiveness that may be useful in future assessments of the

communication of forgiveness. They make the distinction between “true”

forgiveness and “hollow” forgiveness. “True” forgiveness, according to the

authors, must involve emotional and cognitive dimensions in addition to the

interpersonal act of forgiveness. On the other hand, “false” forgiveness involves

only an interpersonal act of forgiveness. Others have observed that “false”,

“hollow,” or “pseudoforgiveness” may be part of “the victim’s desire to fulfill a

socially prescribed role (see Baumeister et al., 1999 for further discussion).

An important area for follow-up study would be to ask victims to comment

on how they view the communication of forgiveness in the mediation session. This

would allow for a finer-grained distinction to be made between hollow and true

forgiveness in these intense mediation sessions, and it would examine how
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forgiveness proceeds throughout the mediation session. There are several

quantitative measures available to undertake this work.

Offenders’ apologies also come in the second position because of the

institutional practices of the Texas VOMD program. These apologies tend to be

personal and repeated several times, and offenders discuss how they might give

something back to the victims, usually by mentioning some kind behavior. Thus,

the forgiveness-apology sequence may be based on reciprocity between the victim

and the offender and may also fall in line with the institutional practices of the

Texas VOMD program. Since these exchanges occur at the beginning of a

dialogue, they suggest that their function is to begin rather than end the dialogue.

B. Transformation
On numerous visits I had with Eduardo Mendoza, we spoke about the

transformation that occurs from the beginning of the mediation session to the end.

For Mendoza, the transformation captures the changes that take place from the

difficult first moments of the mediation to the usually positive closings of the

mediations. Mendoza explains that he has always been at a loss for words to

describe how this takes place, and he contends that such information would be

useful not only for training but also for participants. This analysis provides a small

but important effort to begin this characterization in participants’ opening

statements. While future work should continue to characterize more opening
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statements to develop a broad base from which to generate information, new work

must also address what happens after the opening statements.

Narrative theory provides a plausible way to begin study of the dialogue in

VOMD sessions (Bochner, 2002). Following opening statements, victims and

offenders are asked to tell their stories. The bulk of the mediation is comprised of

many stories that are told. In the face-to-face context, victims and offenders

negotiate how the stories are told (e.g., the specific elements of the stories, the

details included or excluded, and the moral of the story) in collaboration with each

other. These stories provide information, which sometimes may be difficult for

victims to hear, which aid transformation from the beginning of the mediation to

the end (Szmania, 2003). Considerable effort will be necessary to differentiate not

only what types of stories are told but also how they are told. Yet, this work is in

current need by program staff in the Texas program as well as other programs that

employ a narrative style of mediation (e.g., the Ohio VOMD program).

III. Limitations

No research analysis is without certain limitations. While this analysis

provides an in-depth analysis of opening statements in the Texas VOMD program,

several limitations of this analysis are important to mention. These limitations

include: (1) the research focus; (2) the sample size; (3) the investigation of

information that is not explicitly verbalized; and (4) the inability to include
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participant input in the research findings. Each of these limitations will be

discussed in turn below.

First, this analysis focuses entirely on the opening statements made by

participants in the Texas VOMD program. The opening statements represent only a

small portion of the entire mediation session, which in Texas, last approximately

five and a half hours. The opening statements characterize roughly the first twenty

minutes of the sessions. The analysis provides a descriptive study of the topics that

mediators, victims, and offenders talk about in five case studies. The categories for

the findings were constructed by the researcher, and to gain increased validity of

these findings, Armour’s (2002) qualitative study of family members of homicide

victims posthomicide experience provides a procedure for having participants

anonymously rate the applicability of the researcher’s categories on a five-point

Likert scale. This is an appropriate design for follow-up study of the categories

reported in this analysis.

Future work must move beyond analysis of the opening statements; there is

a large portion of the mediation session that has not been addressed by this work.

As Eduardo Mendoza contends, the most interesting aspect of VOMD is the

transformation that occurs from the beginning to the end of the session. This

transformation is characterized by the ritualistic beginning of the mediation, the

difficult narrative process during the middle of the mediation, and the relief that is

expressed at the end of the mediation. For example, when asked in a debriefing
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session about how he feels after the mediation, one offenders says, “Like a feather.”

He is referring to the emotional weight that has been lifted from him after the

dialogue session.

In order to characterize this transformation more clearly, it is essential to

continue the laborious work of discourse analysis to learn more about the VOMD

sessions in their entirety. This analysis provides a first step in that direction.

Likewise, the communication during the preparation process would be useful to

investigate from a discourse perspective since participants are likely to talk about

their expectations for the process and what they might say to each other during the

mediation. For example, in one of the cases for this current analysis, an early

preparation tape shows how the victims talk about the seating arrangement for the

mediation. This suggests that a certain amount of planning about the

interaction—not just what participants hope to get out of the mediation—is done

before the actual mediation session.

Second, only five mediation cases were considered for this analysis. The

sample size was largely determined by the difficult process of gaining access to the

videotaped materials. One major difficulty was simply receiving consent to view

the videos. This analysis was not only monitored by a University human subject

review committee, but it was also subject to an exhaustive review by the Texas

Department of Criminal Justice. Another difficulty was obtaining consent to view

participants’ private mediation sessions. In the five cases that appear in this



165

analysis, the mediators generously offered to take written consent forms to victims

and offenders for their signatures. On a larger scale, obtaining these consent forms

from mediators, victims, and incarcerated offenders would require a massive

coordination effort. However, such efforts would provide the opportunity to

research different types of mediation cases, especially those that might not appear

as successful as those chosen for this analysis.

Third, the video quality of four of the five mediations in this analysis did

not provide access to participants’ nonverbal behavior. The quality of the mediation

videotapes and the single camera focus did not allow for consideration of

interaction that is not explicitly verbalized such as eye gaze, body position, or

micro-gestures. Case Five, which was part of a documentary film, offered more

information on the aforementioned nonverbal behaviors because there were three

cameras used to videotape the mediation. This meant that the offender, the victims,

and the mediator had full camera coverage throughout the mediation. The benefits

of having professional equipment and a professional camera crew are numerous,

especially for communication research in this context.

At present, the Texas VOMD program usually sends a staff member to

videotape mediations when they occur. One camera is set up to capture the

mediation with the mediator as the direct focus of the camera and the victim and

offender viewed from side angles. Sometimes the videos are out-of-focus, difficult

to hear, or angled so that not all of the participants’ bodies are not captured on film.
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Though expensive, new equipment and staff training in video recording would

provide better quality tapes, which would be useful for participants’ debriefing

sessions as well as for future research endeavors like this one.

Fourth, this analysis only looks at the interaction on the videotapes. No

provisions were made to interview participants directly in the original research

agreement with the Texas Department of Criminal Justice. To further extend this

grounded practical theory inquiry, interview access to all participants would be

necessary. Interview data would provide information about how participants recall

their communicative practices during the mediation, if all. Moreover, interview

data could provide a basis for full development of the third level of grounded

practical theory—the philosophical level—in which normative beliefs about a

communicative activity such as VOMD are reconstructed.

This grounded practical theory analysis began at the technical level by

drawing from the rather in-depth, but limited quantitative data available about

participants’ experiences of the Texas VOMD program. In future studies that

employ grounded-practical theory and action-implicative discourse analysis, this

type of literature, often aimed at mediators in the VOM field, serves as an

important resource for developing the subsequent analysis. It also provides an

important place for discourse scholars to not only add to the understanding of

communication practices that may occur in emotionally intense encounters but to

guide practice in a particular discursive environment.
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Any research analysis must contend with certain restrictions. In this case,

some of the limitations stemmed directly from the fact that this analysis is the first

of its kind. It offers an exploratory investigation into one essential element of the

VOMD program. In the future, the limitations detailed here may be overcome by a

clearer understanding of the material available as well as the institutional

constraints surrounding the use of these materials.

V. Conclusion

In sum, victims and offenders’ opening statements exhibit communicative

practices that functionally open up a difficult dialogue. Stone, Patton, and Heen’s

(1999) popular exploration of difficult conversations suggest beginning such

conversations with a “third story.” The third story entails acknowledging that there

may be issues that are not known to both participants and that the difficult

conversation is an opportunity to begin to understand each side (Stone et al., 1999).

The authors claim that the third story can be a way of “thinking like a mediator”

because the perspective offered is two-sided rather than grounded in only one

person’s experience (Stone et al., 1999, p. 150).

In the cases examined here, the victims’ communicative practices in their

opening statements also begin from a third story perspective. Victims’ include the

offender into the discussion from the very beginning by acknowledging an

offender’s physical presence, equalizing the relationships, discussing spirituality,

and offering forgiveness as ways to begin the difficult conversation. For their part,
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offenders recognize the difficulty of the setting, account for their behavior through

remedial work, apologize, and respond to forgiveness. These findings add specific

communicative strategies for opening difficult conversations that may be extended

to other areas where intense, emotional dialogue occurs and may show the

functionality of opening with a forgiving response in order to initiate the mediation.

In response to the competing tensions identified at the problem level, this

analysis suggests that prosocial communication encounters may occur between

victims of violent crimes and their convicted offenders. The guiding restorative

justice framework under which the Texas VOMD program operates provides the

context for participants’ successful management of natural interpersonal tensions

that may arise in such encounters. Communication scholars who study difficult

conversations do well to recognize the importance of the restorative context in

which these conversations take place for it is truly an environment where talk is

integral, necessary, and offers the potential for great healing.

The project presented here provides an analysis of one essential part of the

mediation session: the participants’ opening statements. As one mediator remarks,

each participant “capsulizes” his or her goals for the mediation session in these

initial remarks. The idea that the opening statements summarize what will happen

in the mediation is useful in order to gain a deeper appreciation of how participants

manage the initial moments of the mediation session. No doubt, future research will

offer important insight into the topics that are discussed during these mediated
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dialogue sessions. This research will be important for continued development of the

Texas VOMD program and others who offer similar initiatives. Yet, the mediation

must start somewhere, and this project offers a small analysis of how these sessions

begin.

For a person unfamiliar with restorative justice or the Texas VOMD

program, the results presented in this analysis may seem counter-intuitive. To think

that a victim of a crime would confront their convicted offender in a prosocial way

is unimaginable. To think that convicted offenders would want to be accountable to

their victims is unthinkable according to the U.S. criminal justice system. The

Texas VOMD program and other similar programs provide for this opportunity.

After my research for this project, I am convinced that communication

scholarship and restorative justice initiatives like the Texas VOMD program are

necessarily intertwined. To engage in conversation requires that all participants

communicate the willingness to listen and to understand one another. This analysis

shows how communication unfolds at the beginning of these important

conversations. In the future, I hope to continue to apply discourse-centered

methodologies like grounded practical theory and action-implicative discourse

analysis in order to improve and promote restorative justice programs like VOMD.

Despite the difficulties of engaging in this type of research, VOMD provides an

opportunity to gain insight into the unique human ability to communicate under the

most difficult circumstances.
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Appendix One

 Transcription

Transcription symbols include:

. Falling intonation
? Rising intonation
, Continuing intonation
- An abrupt cut off
she Stressed syllable or word
(.) Micropause less that one second
(2) Pause measured to nearest whole second
( ) Non-transcribable segment of talk. Words inside brackets capture

transcriptionist’s best estimate of the actual words.
((crying)) Additional communicative information
forgive Portion of transcript highlighted for analytical attention

Line numbers indicate continuous dialogue in the transcripts. For examples in the
text, the first line number corresponds to the line number where the example begins
in the full transcript.
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Appendix Two: Case Summaries and Transcripts

Case One

Marie’s brother Doug was murdered in a robbery nearly eight years prior to
her participation in VOMD. Doug had a history of auto theft and drug abuse,
although when he died, he was getting back on the right track. Paul shot Doug
point-blank during a robbery while Doug was at work.

The mediation takes place in a prison chapel. Two visitors are present. One
visitor, the male, gives an opening prayer. A prison guard stands visibly in the
corner of the room during the opening prayer sequence. This is the only case where
the offender remains in handcuffs during the entire mediation.

Mediator: ((Tape begins abruptly as Mediator introduces Paul to those present.1
Paul stands with handcuffs on)). Paul, (Female Visitor One) and2
(Visitor Two) Marie, you remember? And that’s (name of camera3
person) over there. And are you ok with us (saying) a prayer?4

Paul: (Yup)5
Visitor: Father we thank you Father for all your goodness and your6

blessings. Lord we just ask you to bless this meeting today with7
between Marie and Paul and all of us in this room. (Asking all that8
you have known) uh Paul you realize this is not a time of (your)9
coming to Him but a time of reconciliation, a time of-of bringing10
two people together, to (heal) and express feelings and their11
thoughts and to communicate together and put the past in the past.12
Lord I ask you to help Marie, I ask you to administer to her and to13
touch her and I ask you to touch Paul and administer to him, help14
him. In Jesus name we pray. Amen.15

Participants: Amen ((cannot be sure who speaks the Amen))16
Mediator: We’re going to sit down. And I will, ((mediator, victim and offender17

move to sit down at the camera)) Thank you very much ((Mediator18
discusses with prison guard if he would like a chair during the19
mediation. He responds no)).20

Marie: Is this mine ((referring to the microphone))?21
Yes. Um Marie and Paul both of you I-I really want to um tell you22
how much I respect the fact that you’re even here talking to each23
other. Um I truly believe that this is a spiritual thing that you’ve24
both agreed to-to (walk) on and I know how difficult it’s been for25
both of you. And um my rules are really simple. ((laugh)) The one26
who’s talking is the only one talking. Don’t step on each other’s,27
you know, sentences. And and give each other a chance to say what28
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you need to say. And I would ask that you know there is no29
profanity. (Some of us slip, though) And (.) that there be no30
aggression and aggression is yelling and screaming. Um I honor31
anger. Anger is okay as long as it’s appropriate. And that if anybody32
should get out of their seats before I say, okay let’s everybody stand33
up, that will be taken as a sign of aggression and there will be (.)34
full-body housa on you ((laughing)) which ever one it is. Um, and35
what I’d like to do now is uh, Marie, do you want to begin?36

Marie: Okay.37
Mediator: I’d like for you both just to tell the other one, why you are here and38

what you want to get out of it.39
Marie: M’kay. Hi Paul, um I just want to um tell to thank you for agreeing40

to do this. I know it’s hard. It’s hard for me and I know without your41
approval it wouldn’t be happening? And I thank you for that. Umm42
what I aim to get out of it is complete closure for what happened to43
my brother. Um I needed to do this. I wanted to do this. Uh and to44
let you know that I forgive you for it. Truly from my heart I forgive45
you. The Bible says, to be forgiven you have to forgive. And it took46
me eight years, Paul, to get to this point, but I’m here. And I truly47
forgive you for it. I know it was a choice that you had to make and48
you made the choice. Um I don’t agree with it, I think it was a bad49
choice. But I do forgive you for it. And uh that’s my statement.50

Paul: My turn? Um whooo Man I don’t even know where to begin uh.51
First of all, I wanna tell you, you know, that uh I’m going to take it52
back to uh when it first happened right? Uh I want you to know that53
uh (.) back in them days, the reason I don’t have no understanding of54
what life was all about and um. The stuff I did to your brother the55
reason I did it was really senseless. Like I said in your letter, there’s56
no (I was on all the drugs) That’s not a excuse for what it did, you57
know. I disagree with (.) you know substance abuse as a defense for58
crimes committed (and dying). But uh I want you to know that I do59
it’s been a long time, like you said eight years, and uh even though60
I’m not a hundred percent changed person because the environment61
I live in, I tend sometimes I still you know act you know wild and62
all. But inside as far as as far as um being a person as a human63
being, I’m not the same kid I used to be, you know. I-I-I-I honestly64
truly believe that uh even though I don’t want to be in prison, you65
know, that I’m (.) I’m getting what I deserve you know and uh I66
know things was said towards towards each other that we’ve said in67
the past, and uh that was just I guess a spur of the moment thing,68
after all these years. Truthfully I never even, after all was said and69
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done, and I finally came to prison, I really tried to move on from70
that point, you know, and I never held a grudge on you or or hated71
you or I never hated your br-. I didn’t even know your brother. The72
situation that occurred and uh I realized (.) what you said, when you73
said that uh your brother today would still be here, if I would have74
just stopped shooting when I did, but uh you know, I was75
irresponsible and I I-I was a whole nother person then so then at this76
age. If I could, I would take it back, but I can’t, you know. I truly am77
sorry. I’m prayin paying big. Because I can’t bring your brother78
back or or erase the pain that you’ve felt, I’m feeling the same pain79
too. It’s slightly different, but you know I feel your pain. I80
apologize. I truly am sorry and uh I just want you to know, you81
know? Basically, you know I was foolish then. I tried I tried today82
(.) to be more responsible, but I haven’t committed no violent acts83
since I’ve been here, you know? It’s just dumb prison stuff you84
know that we get into but as far as, I’m not you know I’m not the85
person I’m not the monster you think I am. And uh, I’m sorry.86

Case Two

Peggy Jones confronts Seth, the man who killed her daughter and her
daughter’s boyfriend in a drunk-driving accident. Peggy and Seth have exchanged
several letters before the mediation session.

Mediator: ((reads)) Um These, I’m going to read you the ground rules and1
these are based on the principles of mutual respect. No name calling,2
no disruptive actions, not to interrupt while the other is talking, and3
I-I’ll rem-you know if you need to remember that jot it down. Time4
is according to your needs with the exception of we’ll be breaking5
for lunch at eleven and we’ll be back in here by twelve and we need6
to be finished by four. I guess that’s the price for being in the7
chapel. Um um. I’d like for you to begin first with a brief opening8
statement, or whatever. Um, you know, in your opening statement in9
your opening statement, if you can capsulize your purpose for being10
here. Eh that sort of um. You won’t be hearing from me unless I feel11
for some reason that I need to interrupt something interject12
something. Um and if there’s silences there’s going be silences. I’ll13
let them sit until unless I really feel you’re stuck. At the conclusion14
of this dialogue, if you are so muved-moved um, we have the option15
to develop the affirmation agreement. And it’s entirely up to you16
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guys. If you don’t think you need one, that’s fine, whatever. I want17
to affirm um your commitment to this process. I really think you’ve18
both done some incredible work. It’s been a real pleasure to work19
with both of you. And uh and I want to acknowledge the-your20
willingness to be vulnerable. And I need to tell you and Seth already21
knows this and, you just don’t believe it until it’s happened to you,22
but this is going to be one of the most intimate experiences of your23
entire life. (3) Kay? If either of you needs a break for any reason,24
please say, I need a break. (3) It’s yours. Do you need to decide25
what to call each other? Seth calls you Ms. Jones, and you call him26
Seth, or?27

Peggy: That’s fine.28
Mediator: Is that what’s fine? (2) It’s yours. You ((looking at Peggy)) You’re29

supposed to do the opening the first but you can pass it to him.30
((drinks from water bottle))31

Peggy: I’ve waited a long time for this and I didn’t think it was going to32
happen. But we finally got here. And I’d like to read Psalm 139.33
((reads)). Oh Lord thou hast searched me, and known me. Thou34
knowest my downsitting and mine uprising. Thou understandest my35
though afar off. Thou compassest my path and my lying down, and36
art acquainted with all my ways. For there is not a word in my37
tongue but lo, o Lord, though knowest it altogether. Thou has beset38
me behind and before, and laid thine hand upon me. Such39
knowledge is too wonderful for me. It is high. I cannot attain unto it.40
Wither shall I go from thy spirit? Or whither shall I flee from they41
presence? If I ascend up into heaven, thou art there. If I make my42
bed in hell, behold thou art there. If I take the wings of the morning43
and dwell in the uttermost parts of the sea. Even there shall they44
hand lead me, and they right hand shall hold me. If I say, surely the45
darkness shall cover me, even the night shall be light about me. Yea,46
the darkness hideth not from thee, but the night shineth as the day.47
The darkness and the light are both alike to thee. For thou has48
possessed my reins. Thou hast covered me in my mother’s womb. I49
will praise thee, for I am fearfully and wonderfully made. Marvelous50
are they works. And that my soul knoweth right well. My substance51
was not hid from thee when I was made in secret, and curiously52
wrought in the lowest parts of the earth. Thine eyes did see my53
substance, yet being unperfect, and in thy book all my members54
were written which in continuance were fashioned, when as yet55
there was none of them. How precious also are they thoughts unto56
me, o God, how great is the sum of them. If I should count them,57
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they are more in number than the sand. When I awake, I am still58
with thee. Surely thou wilt slay the wicked, o God, depart from me59
therefore, ye bloody men. For they speak against thee wickedly, and60
thine enemies take they name in vain. Do not I hate them, o Lord,61
that hate thee? And am not I grieved with those that rise up against62
three? I hate them with perfect hatred. I count them mine enemies.63
Search me, o God, and know my heart. Try me, and know my64
thoughts. And see if there be any wicked way in me, and lead me in65
the way everlasting. ((exhale)) You and I are very precious to God.66
And we were created ((looking down)) wonderfully, fearfully, (4)67
((exhaling)) and you are precious to him ((looks at offender, smiles,68
puts head down, looks up)).69
(13)70

Seth: I’m real scared right now. Real nervous. I know I’m not supposed to71
be.72

Peggy: No73
Seth: Last night uh when I was (.) thinking about today, getting ready, I74

was down at the showers and I was. It’s strange because I-I was75
washing my hands and I ((exhaling)) (3) I thought about my hands76
and I thought about today and how we might be able to pray and77
how you might be holding those same hands that held the steering78
wheel, and how uh ((exhaling)) I thought about I thought about79
second Corinthians chapter five. And, you know it-that holds a real-80
a real deep spot in my heart, and uh you told me once in a letter that81
um on her headstone was a passage from the Bible in the presence of82
the Lord further on down it says that he’s given us the ministry of83
reconciliation. Be reconciled with each other and be reconciled with84
him (.) I’m just really really thankful that uh. I’m glad you chose to85
be here and and you know I thank you even though I’m scared. I’m86
glad-I’m glad to see you. I know it’s going to hurt and I know I87
know it’s probably been for a long time now. I just pray that- I just88
pray that God’s will be done today. No matter what.89

Peggy: It will be. Don’t be afraid. (3) Fear comes from Satan. (4) Perfect90
love casteth out fear.91
(7)92

Seth: Okay ((nodding head)).93
Peggy: (4) I brought some pictures with me ((clearing throat)), and they are94

not all of ((daughter’s name)) and I’m not going to show you all of95
them but. (3) That’s ((daughter’s name)) when she was less than a96
year old. I’m not sure how old she was then, but she was very blond,97
blue eyes. (5) This was in her Sunday school class. Her-her cats, she98
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was an animal lover. And that’s when she was about four, and I99
think at that time I was pregnant with ((son’s name)) probably, and100
that’s ((son’s name)) and ((daughter’s name)) and that’s her last101
birthday before she was killed. Well I guess maybe that was ((son’s102
name)) birthday. Let me see how many candles were there. Yeah103
that’s probably ((son’s name)) birthday. And ((daughter’s name))104
was there. And they were buddies. And that’s my dog. She loved105
animals. And here she is walking out of the kennel. My mom took106
that picture. And this is her last birthday, holding her cat angel107
((laugh)). And this is her junior year in high school her picture and108
this is junior prom picture with her and ((daughter’s boyfriend’s109
name who also died in the car crash)). And that was before she went110
to the prom. She didn’t want me taking pictures of her. She kept111
saying Mom. And our church had a dedication to her when she112
should have graduated. We had the memorial, kind of like a113
memorial to her at our church.  And this is her grave marker. You114
probably can’t read it but, it’s a pig in this corner, and praying115
hands, there is a dog up here and this is just some flowers and it116
says, absent from the body, present with the Lord. This is the same, I117
guess this is um maybe homecoming or something. And these are118
the crosses that were by the road. There were taken out. Your dad119
had a real nice one made and these aren’t there anymore. These were120
a dedication service. We planted a little bush. I don’t go to this121
church any more. There’s ((sons)). And this is ((my ex-husband)).122
((Son’s name)) he went to glamour shots. He had braces and he got123
em off and they insisted that he go to glamour shots and get his124
picture. But he didn’t show his teeth. ((laughing)) And this is is125
((son)) and his girlfriend at prom a couple years ago, and this is126
((other son)) and his girlfriend. In their football uniforms. And there127
is ((son’s)) Bronco which we don’t have anymore. We traded it in128
and ((son)) has a Ford Ranger pickup. And this is a young man that129
lived with us, but he’s not living with us anymore. And this was a130
football game where they honored the football players ((names a131
person)). I guess the rest of these pictures aren’t important. ((closes132
album)). My favorite angel ((referring to cover of the album and133
laughing)). I wanted to read you a letter that was sent to our family134
after Beth was killed. A lady that brought her dog to the kennel135
((where Peggy’s daughter worked)) sent us this letter. Uh, is this it?136
Yes. ((reading)) To the family of ((daughter’s name)). I vaguely137
remember meeting your precious daughter as I took our elderly138
golden retriever Matlock to stay at Onion Creek Kennel while we139
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built our new home. Never did I dream that Matlock, who later came140
to be known just as plain Mat, would end up staying permanently at141
Onion Creek and become entwined with your lovely daughter Beth.142
The story is long, but suffice it to say that Matlock instantly loved143
Onion Creek Kennel just as any self-respecting golden retriever144
would who had been living the horrid life of an unwanted stray145
when I rescued him. At the time I first read the email messages146
about the large elderly gentleman dog that no one wanted. I served147
an assistant general counsel at the public utility commission. I loved148
dogs but had never been tempted to rescue a stray, ever. (The instant149
I read that email message) I knew I had to rescue this one. Sight150
unseen. And what a sight he was. He was covered with fleas, he had151
earmites, and he was quite a muddy mess but you could take one152
look at his noble eyes and know that this was one fine dog. I loved153
him instantly as did all of my daughters, Katie, Kirstie, and Kerri.154
We named him Matlock because we thought he had the easy grace155
of the then current tv character, the country lawyer Matlock.156
Matlock revealed his traumas to us especially through his intense157
fear of thunderstorms, his utter devotion to me, and his willingness158
to ruin his teeth, eat mahogany furniture, whatever it took to follow159
after me. I’m sure you can see in your mind the frequent disasters160
that Matlock perpetrated but all with a pure heart and the desire to161
never be abandoned again. So this is how out of desperation I took162
Matlock to Onion Creek for safekeeping to wait for the house to be163
built and the new fence in place. I was unprepared for the wondrous164
connection that would develop between Matlock and the harem of165
other goldens as they recline on bean bags, stroll through a backyard166
replete with doggie obstacles designed to challenge and intrigue the167
most bored of dogs. He loved it, and so he stayed, because he was168
loved in return. I shed many a tear as I told him bye to him the last169
time, but I knew he was where he would be the happiest. And from170
time to time, as the pain in my heart would allow, I’d call to ask how171
he was. Your Beth reported to me how much she loved him,172
patiently answering my calls and filling in all the details that only a173
lover of such a dog would care about. He flourished and ultimately174
he died with his new family. When I first heard the news that a175
drunken driver had taken the life of your daughter, I cried and cried.176
Such a girl with such a future. A lover of the helpless, and yes, even177
a big old frumpy dog with broken teeth called Mat. To me such as178
statement says volumes about her and the way in which you reared179
her for all too short a life that you were able to share with her. While180
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nothing can undo the unfairness of one person’s choice to drink and181
drive, I will continue to pray that god, the father, son and holy spirit182
will continue to be your comfort each and every day ahead until one183
day when you and I will meet Beth again in his kingdom. Somehow,184
I will not be a bit surprised if Mat is running alongside her for this is185
how I picture her (27) ((crying)) laughing, tossing a stick and the186
golden Matlock running off to fetch it with his joyous deep bark to187
fetch it for his ((name of Peggy’s daughter)). In deep appreciation188
for the gift of love given by your daughter, ((name of letter writer))189
(20). I didn’t think that would make me cry, but it did. Uh190
((exhale)). And this is a poem that was on one of the cards that sent191
to us that I always like. It’s called the rose beyond the wall. ((reads))192
A rose once grew where all could see. Sheltered beside a golden193
wall. And as the days passed swiftly by, it’s spread its branches194
straight and tall. One day a beam of light shone through a crevasse195
that had opened wide. The rose bent gently toward its warmth and196
passed beyond to the other side. Now, you who deeply feel its loss,197
be comforted. The rose blooms there. It’s beauty even greater now,198
nurtured by God’s own love and care. (5) Well here’s the other one199
too. This was the one I put in the um yearbook for ((high school200
name)) the year she would have graduated. I did a dedication page.201
The pictures that I used were in here. I used her high school picture,202
and the one in her dress, the one with the little ponytails and then the203
one with the cat. ((reads)) Just like a beautiful long stemmed rose,204
her precious memory grows and grows touching the hearts of all of205
those she loved. And like the fragrance of that same rose, her love,206
so sweet still flows and flows filling our lives with the love that207
shows she’s there. So like a forever blooming rose the beauty she208
shares eternally glows, for deep in our hearts, each of us knows she209
lives ((clearing throat)). Let me see if there are any others. I guess210
those are the ones that mean a lot to me. I guess right now, a lot of211
scripture. I mean, right now, all the scripture. ((Takes drink of212
water)). I feel like I-I said a lot of what I needed to tell you in my213
letter. I feel like I’d be repetition-repetitious telling you the same214
things (6) But I do forgive you. (5) And it really wasn’t that hard, it215
really wasn’t. (15) My favorite verse is that all things work together216
for good. (7) And it wasn’t a good thing but there’s been many good217
things that have come out of it. Because of my faith and love for218
God. My trust in him, I’ll know he’ll take me through anything. And219
he’s taken me through a lot. And I survived. And I’m happy. (11)220
And I wish you didn’t have to be here. I’d set you free if I could.221
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Seth: ((shakes head)) I think being here is the easy part (11). You know, I222
think about uh I think about you folks and I I feel almost like I know223
your your family. I feel almost like I know [your daughter]. I get so224
mad sometimes at the choices I made. I know in my heart that I’d225
never would have hurt anybody on purpose. God, I’d give anything226
to change what I did. () I’m just sorry. God has brought me through227
too. But when I look at y’all I see so much goodness and so much228
(4) she had so much potential. (7) And I know that no matter how229
much I play what-if I can’t change what I did. And I know there’s230
been a lot of good has come out of it. (11) I’m just sorry, Ms. Jones.231
Part of me just wishes that you would just (2) get mad and beat on232
me and uh. It’s just so hard, you know.233

Peggy: It’s not easy. It’s not easy.234

Case Three

Sarah Smith meets with Dwayne, the man who murdered her son David in a
drug-deal gone wrong. Sarah had known that her son had been involved in drugs
for some time and admits that he had been sick for a long time. Dwayne is the
father of several children.

Mediator: Dwayne and Sarah, and uhm during that year, both of you have done1
an excellent job. I mean as far as meeting with me, and attending2
those sessions, and now the now the time has come where you will3
get to talk to each other. Um (4) one of the things that that is very4
important for both of you is that (.) you have taken the eh you have5
taken courage and commitment, both of you, to do this here and so6
it’s important to (.) to eh thank both you for that.7

Sarah: Thank you for lettin us do it.8
Mediator: I know- I know that it has taken a lot of hard work. What we are9

going to do this morning is that I will have Ms. Smith say something10
and just kind of briefly eh say what your expectations are. I’ll give11
you probably about a minute or two. And you know what what is it12
what is it you what are your expectations for today. What do you13
want to get out of this here? And uh then Dwayne very briefly say14
what is it you want to get from this meeting, okay? Um (.) when you15
do-after that then, Sarah, I will turn to you. And then it’s it’s uh (tell16
him you know whatever you want) tell your story, and share what17
you want to share to Dwayne. And any questions you want Dwayne18
to answer, he has agreed to to give you the answers to the best that19
he can. Um. I want to again state the rules. There’s no name calling.20
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There is no (.) use of foul lang-language. But um, expressing21
emotions is very important and it is very okay in this process so you22
know uh. And I’ve asked you Sarah and Dwayne to prepare yourself23
for those kinds of (.) reactions.  Uh, and it’s very okay to to discuss24
it. Okay? After y’all have said what ever needs to be said, and you25
can take as long as you want. I mean we got we we got this place or26
you know, we can be here till five thirty, six o’clock you know, I27
doubt we’re gonna be here that long. I’m just saying just saying,28
you’re gonna have all the time you’ll need. There’s not a uh time29
pressure here. I’m not gonna be. The only time that I might that I’ll30
stop will be for breaks. We may take a break every two hours and so31
we’ll set the break every couple hours. Um we’ll break for lunch. I32
will ask them to to bring the to bring lunch if we go through lunch,33
to bring lunch here and you’ll go eat in the in the cafeteria. That is,34
if we go through lunch. You never know how long these things go.35
Uh Ms. Smith has a lot to give, and and to say. She may appear to be36
quiet but she likes to talk um37

Sarah: I just have to get started ((laughs))38
Mediator: And so, it’s uh she this this is an opportunity for both of you to share39

as much as you want. Uh. You don’t get these kinds of opportunities40
Sarah: Uh huh41
Mediator: You know. To be able to face (.) in this case the mother of of David42

and the victim of the crime. To be able to (.) to look to look in her43
eyes and to share not just what happened but also who you are. I44
think Ms. Smith would like to know who you are as a person. You45
know, she would like to know eh who how you grew up. Who46
you’re parents were. Because you know she wants to see you as a47
person. And she has. And so you know you have an opportunity to48
share with her your story, okay? And also again the reason this takes49
time, is that if you take your time working with it to share what you50
want to share. If there is silence, that’s when we get inside our own51
souls to to try and and grasp and figure out what else needs to be52
said. So silence is fine. At the end of the uh mediation, when every53
thing has been said of what needs to be said, then we will we will54
take a break and when we come back, we’ll find ways, and Dwayne55
you and I have talked about this here is, what can what can you give56
back, not only to Ms. Smith but to society? Un, cause you know we57
can’t change the past of what has happened, but is there something58
that you can give back? And one thing that you have already given59
and it’s a very big thing and you have already given is this60
opportunity to be with her. I mean that’s an incredible gift that you61
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have already given to her and to society. Because not many are62
willing to take that step.63

Sarah: Right64
Mediator: To be able to meet uh with ((Ms. Smith)). And so you have already65

taken that step. You have given an incredible uh gift, not only to the66
mother of David but also to society. But what else? And Sarah when67
she took the tour here yesterday, she asked questions regarding68
what’s available here in this unit and what’s available to prepare you69
when you get out. And you and I have already talked about that also70
to some extent. You know uh what is it that you will need so that71
when you leave here one day, and you will, you will how can you be72
a better person? And so, those things will be written down and it73
will be what is called the affirmation agreement, okay? On the74
videotapes also, um I have expressed to Ms. Smith your concern, but75
not not, but your concern is not to the point where you don’t what to76
be videotaped. I think it’s fair for you to share with her how you feel77
about it uh later. And and to (.) you know to say how you want the78
tape to be used. And that will be respected not only by her, but by us79
too.80

Sarah: Yeah81
Mediator: Because this is this is very personal, very private. And and it’s it’s82

not that easy to just go videotape and then just show it to people83
because that’s not what this is about. Because this is about you and84
her. And it’s very personal and very private. But if it is something85
that can help others, that you feel can help others, that’s another way86
of giving back to society, okay. Well those will probably be some of87
the last words that I will say except for maybe encouraging you to88
continue. Uh now it’s up to both of you. Sarah?89

Sarah: Well you asked what would I get out of this? What I would get out90
of this is ((exhale)) you being here, it’s all I’s expecting. And just to91
talk to you. And to tell you, face-to-face, I have forgiven you, and I92
need you to forgive yourself. Now what I want to do is to help you93
get out of what you’re in to. I think I owe it to you as a mother. (3)94
And want you to do some things that will get your life together, get95
you straight and get you ready to- get out when the time comes so96
you won’t have to go back (.) there again. And to tell you I97
understand what you’re going through. I feel your pain. I really do.98
And I want you to know that you are a child of God and I do love99
you because you are a child of God. God loves you too. That’s why100
I’m here. That’s why I could do this because of him. And I wanna (.)101
bless you like he’s blessin me. And whatever I can do to help you,102
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I’m here to do it. And that’s what I expect out of it so- helping you.103
I’m already helped when you said yes, I was helped. You don’t104
know what that did for me. It really blessed me, and I thank you for105
being here (2) m’kay?106
(7)107

Dwayne: I want to thank you. I want to thank you too. ((begins to cry)) uh it is108
real hard-109

Sarah: Dwayne, Dwayne, Dwayne, do you want a hug? Can I hug you?110
May I hug you? Dwayne, please? Do you wanna hug? You want a111
hug? (3)112
((Sarah walks to the other side of the table, and they embrace))113

Sarah: Here you go Dwayne ((hands him a tissue at mediator’s request)).114
Dwayne: I’m sorry.115
Sarah: I know you’re sorry, Dwayne. We’re not here for that. We just want116

to help you. We wanna lift you up and get you out of that what117
you’re into. I just want you to forgive yourself, so you can get on118
with your life. That’s in the past. We can do nothing about that.119
Nothing, nothing, nothing That’s over with. From this day on, we120
can do something about Dwayne, mkay? I know the Lord has121
forgiven you, I know I have, David has. We just need Dwayne to122
forgive Dwayne so you can just hold your head up and get on with123
your life. That’s what this is all about. It’s not about me. This is124
about Dwayne and Jesus Christ who allows this to be done. The God125
I serve that’s why it’s happenin. Because I love him and he loves126
you. And I come to help Dwayne. And I feel so blessed being127
blessed to do that. I feel blessed being able to help you. And just.128
I’m David’s mother. Now your mother is gone. Let me be your129
mother. Just think of me as a mother figure. I know a mother loves130
her child. That’s how I’ll love you. Really and truly. That’s the kind131
of God I serve, a God of love. (.) So, you’re gonna be alright.132
You’re gonna be alright It’s not easy but it’s worth it. It’s worth it.133
(5) And never think I don’t know where you are, I do. I know where134
you are. I feel your hurt. I know what you’re going through. Believe135
me on that. (6) And before we leave here today, you’re gonna feel136
what I’m feeling. (15) Here’ you go ((passes tissue)).137

Dwayne: Thank you.138
Sarah: You’re welcome.139

(38)140
Dwayne: And uh I don’t know what to say. It was, it is hard (.) for me to look141

at you in the eye. (8) I just don’t know what to say.142
Sarah: Hum.143
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(4)144
Dwayne: Then then when I saw the video of you, I (.) I really felt (.)145

comfortable and real ashamed. (5) I think that’s mostly why I didn’t-146
I just didn’t want to face you is cause (.)  I didn’t never think (4) that147
you would forgive me for-for what happened. (7) And whatever I148
can do (3) I’ll do it (.) for you but I-149

Sarah: You know what I want you to do? Forgive yourself and get on with150
your life (4) and get some spiritual help. That’s what really develops151
me, you and everybody else. Get some spiritual help. And help you.152
Help you help you. Every time you do you develpin yourself153
physically, mentally, educationally, you’re helping me too. I need154
you to do that for us, me and you. When you do that, you blessing155
me. Making it all worthwhile for me, okay?156

Dwayne: I will.157
(4)158

Sarah: So that’s what I want you to do. (.) And love yourself. Gotta love159
yourself.160
I’m telling you this from experience. Believe it or not, I was young161
once too.162

Case Four

Rachel was a young mother to a three-month-old baby when she was
involved in an automobile accident. Her car was rear-ended by a diesel truck that
was driven by Bill. In the accident, Rachel was severely injured and placed on life
support for two days. Her infant son was killed. Upon investigation, it was
discovered that the diesel truck that Bill was driving was known to have faulty
brakes. Bill’s supervisor failed to make repairs to the truck, and on the day of the
accident, Bill drove the truck without having it properly serviced. Bill was
sentenced to twenty years in jail. At the time of the mediation, Bill had served
nearly three and a half years of his sentence, although the accident happened six
years prior to the mediation. During the court trial, Bill asked Rachel for
forgiveness in a statement he made to her.

In this case, the victim and offender begin to talk to each other before the
mediator offers an opening statement. The transcript of the mediation begin where
the camera begins to roll and captures the exchange between Bill and Rachel about
a Bible Rachel has had sent to Bill:

Bill: How are you?1
Rachel: I’m doing okay. How are you?2
Bill: ((waves hand back and forth in the air))3
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Rachel: So-so?4
Bill: ((loud exhale)) Nervous.5
Rachel: Yeah. ((laugh)) Didn’t sleep last night.6
Bill: I didn’t much myself.7
Rachel: Yeah.8
Bill: So how have you been?9
Rachel: I’ve been okay, how about yourself?10
Bill: As well as can be expected. Thank you ((picking up Bible on the11

table))12
Rachel: You’re welcome.13
Bill: When I saw where it came from, I thought to myself, Well I just14

wondered.15
Rachel: I was trying to get it to you earlier, I just didn’t-I got. I wanted to16

bring it to you in person, but I couldn’t so I just sent it.17
Bill: Right.18
Rachel: So I was waiting so I could bring it but she told me I can’t bring it.19

So I sent it to you. The store had to actually send it to you. I couldn’t20
put my name on it.21

Bill: Right.22
Bill: Thank you very much. I love you.23
Rachel: Good, I hope it (.) helps you out.24
Bill: It does.25
Rachel: Good.26
Bill: Just knowing you sent it helped a lot.27
Rachel: Good.28
Mediator: Are y’all ready? I’ll go over some stuff with you. Like I said earlier.29

Uh ((reads)) the preparation we have done for these many months30
has now led us and given us (.) the foundation for what we are about31
today. For you Rachel to have the opportunity to meet with you Bill32
to facilitate healing and recovery. What we are about can be very33
personal and very emotional. Even intimate. Um. We presume it is34
difficult, awkward, maybe painful. Uh what we’re doing today is35
based on creating a safe place built on trust and openness, honesty,36
sensitivity. Toward the end of establishing personal safety, what is37
done and said here is said in confidence is confidential. Each of you,38
well all of us, have now have signed confidentiality forms including39
the corrections officer outside. You are free to share and not share as40
you choose. This is y’all’s day. You have both agreed to (.)  this41
mediation being taped. Um (2) and how that tape is to be used is to42
mutually agreed upon. Uh my role is the same as it’s been from the43
beginning. I’m just here to help both of you uh to help if need be to44
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facilitate any dialogue between y’all. To help clarify questions, any45
needs, issues or purpose-purpose you may have. And, I’m not here46
to impose my expectations or solutions. Like I said, it’s y’all’s day.47
Uh, to encourage how you feel and to own your feelings. Our48
ground rules together. I have basically covered them with y’all49
earlier. Basically, there’s not that many. There’s just no name50
calling, no obscenities, or any kind of disruptive actions. When one51
of you is talking, don’t interrupt the other. And I’ve given both of52
y’all paper and pen and you can jot it down, and you can remember53
to ask later. Um our time here-our time together is-will be according54
to your own needs, your own individual needs, your own mutual55
needs. We’ll take breaks whenever necessary. If y’all wanna-if I56
don’t take one soon enough, y’all just let me know. Um, as far as the57
dialogue itself, as I said earlier, we’ll begin with Rachel. And I’ll58
ask you to give a brief opening statement. You know, just a couple59
of sentences. And then (.) I’ll ask the same of you Bill. Then we’ll60
go back to Rachel and she’ll start the actual dialogue between y’all.61
At the conclusion of our dialogue together, and if y’all want to do so62
and it’s up to y’all, we’ll have the option to develop together an63
affirmation agreement. And that can be a couple different things.64
One just may be how you may want to use the videotape and we65
have discussed some of that with each of you. Um I want to affirm66
your commitment and trust of this process and also acknowledge67
both your hard work and willingness to be vulnerable today. Other68
than that are y’all ready?69

Rachel: Uh huh70
Mediator: Okay. Rachel if you wanna go ahead and just (.) just like I said, just71

give an opening statement on your purpose for being here and what72
you want to accomplish.73

Rachel: Just to basically-how you asked me for forgiveness in court, is-I’m74
here to let you know that I forgave you, to go on your life and don’t75
worry about him and he’s ok that he’s in a better place. He’s with76
God, he’s with his great grandpa who I named him after. That’s it.77

Mediator: Bill?78
Bill: I want to thank you for your forgiveness uh I’ve prayed for a long79

time for that.80
Rachel: It’s it’s been there for a long time. I’ve just (.) was trying to get this81

through so I could tell you personally-face-to-face where it is more82
personal.83

Bill: And you’re right, he [her son] is in a better place,84
Bill: Um hum.85
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Bill: But still. (4) How about? Uh, I my main question I think is, you’re86
mom said you’re still having seizures after that accident. Are you87
still having those?88

Case Five

Nearly fourteen and a half years after the brutal rape and murder of a young
woman, the victim’s mother Betty and grown daughter Jill meet with the offender
Jon. This mediation was the subject of a television documentary film, and the
videotapes for the mediation consist of nearly thirty hours of unedited video
footage of the preparation, the mediation, and the post-mediation work.

Betty: ((as offender walks in)) Oh my goodness, he’s already upset1
(12)2

Mediator: Well all these many months that we’ve been preparing has led us to3
where we are today. We have created a safe place (.) for you Betty4
and you Jill to meet with you Jon. This process can be uh very5
personal and very emotional and uh even intimate because it is6
based on a lot of trust and openness and honesty and-and uh7
sensitivity. My role is in this uh meeting is the same that’s it’s8
always been. Uh I’m just here to support all of you. And how we’ll9
(.) start the dialogue, what I’m gonna do is I’m gonna ask Betty if10
you will give us two or three sentences on what you hope to have11
happen today. And then Jill I’ll turn to you. And then Jon we’ll turn12
to you. And then after that, I’ll give it to Betty again, and then it will13
be up to you. We’ll move forward in any way you want and the only14
rules that we have is that uh we don’t interrupt and that we treat15
each other with respect. But before we get going I wanna tell you16
how-how much I appreciate all of the work that you’ve done, all of17
you, and your willingness to be so very vulnerable. It’s been an18
honor for me. So, Betty?19

Betty: Uh (3) I can tell it’s gonna be kind of a tough day ((laughs)). Uh (2)20
the main thing that I want to get out of it, Jon, is I want you to know21
a lot about us. And what the last fourteen and a half years have been22
like for us. Not just the bad, the good things too. And I want to23
know the same things about you. And uh that when we leave here24
today, (2) that all three of us will be a (.) little further along on our25
journey (.) towards healing. (3) And I want to tell you how much I26
appreciate your courage and being willing to come. I know it’s not27
easy to do this.28
(3)29
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Jill: Well you pretty much said everything that I wanted to say30
((laughing)). Uhh ((clearing throat)) I want you to know that I’m31
just as scared and nervous as you are (17). ((crying)) I don’t want to32
say anything else right now.33
(5)34

Mediator: Jon (.) do you want to tell them. You’ve talked to me before about35
what you hope will happen today. Can you tell them what (.) you’ve36
told me?37

Jon: My main concern is to try to help y’all. And the feelings y’all have38
had to deal with and I can’t say I understand it in full. But I’ve put39
myself in y’all’s shoes (.) as well as I’ve took time to put myself in40
these shoes for this time now. (3) And I can never really feel as41
much pain as y’all do cause y’all suffer (.) year after year, day after42
day, y’all realize (.) who’s supposed to be there, who’s missing. (3)43
Christmas, Thanksgiving, birthdays. Her not being able to be there44
when you’ve graduated. Her not going to be there when you45
celebrate when found someone and you’ve become married. Those46
time when you want your whole family to be around, and how much47
y’all’s li-lives have been changed because of my actions. (4) And I48
hope somewhere down the line, my actions will show y’all that I49
really am sincere about how sorry I am for what happened, what50
I’ve cause, what I’ve done. No no-words or too many actions can51
really change any thing or make anything better, but I’m hoping52
somewhere done the line though that y’all can see something good53
about me. That I’ve accomplished something for myself cause that’s54
all I can do55
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Appendix Three

Consent Forms

May 2003

Dear Victim Offender Mediation/Dialogue Participant,

Recently you participated in the Texas Department of Criminal Justice
Victim-Offender Mediation/Dialogue Program.  I am a graduate student at the
University of Texas researching communication in mediation. The program you
participated in is very interesting to me, and I would like to study your mediation
experience in greater depth.

Specifically, I would like to study videotapes of your mediation session.
Attached to this letter is a consent agreement that fully describes my project.  On
the last page, you can indicate your consent to:

a) my viewing of a videotape of your mediation session

b) my use of segments from the video at scientific conventions or in
classroom settings. (You may also request that your image be digitally
altered.)

I hope that you will agree to both requests.  Regardless of your decision, I
will not need to contact you again regarding this project.  However, I would be
happy to provide you with results of the completed project, at your request.

As described in the consent agreement, the goal of the project is to better
understand and improve communication in the mediation process.  Examining an
actual mediation experience is very important to the success of my research project,
so I hope that you will be able to offer your consent.

Sincerely,

Susan J. Szmania
Department of Communication Studies
The University of Texas at Austin
512 471-6898
sjszmania@mail.utexas.edu
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IRB#  2002-06-0055

Informed Consent to Participate in Research

The University of Texas at Austin

You are being asked to participate in a research study.  This form provides you with
information about the study. The Principal Investigator (the person in charge of this
research) or her representative will also describe this study to you and answer all of
your questions. Please read the information below and ask questions about anything
you don’t understand before deciding whether or not to take part. Your participation
is entirely voluntary and you can refuse to participate without penalty or loss of
benefits to which you are otherwise entitled.

Title of Research Study:

Interaction Analysis: Victim-Offender Mediation/Dialogue

Principal Investigator(s) (include faculty sponsor), UT affiliation, and
Telephone Number(s):

Susan J. Szmania, Graduate Student and Principal Investigator, 512 471-6898

Madeline Maxwell, Professor and Faculty Sponsor, Department of Communication
Studies, 512 471-1954

Funding source:

There is no funding source for this project at this time

What is the purpose of this study?

The purpose of this study is to analyze the communication of victims, offenders, and
mediators during Victim-Offender Mediation/Dialogue Sessions.   I am particularly
interested in the communication strategies that participants use to manage the
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mediation session through verbal and nonverbal means of communication. I am
interested in how these communication strategies help participants achieve healing
and closure through their participation in the Victim Offender Mediation/Dialogue
program.

I am asking for your permission to watch the videotapes that were made during your
Victim Offender Mediation/Dialogue session. Your participation in this study only
requires that you consent to having your videotapes reviewed.  I will not need to
speak with you directly or require any further information concerning your
experiences in this program.

What will be done if you take part in this research study?

I will watch the videotapes of the Victim-Offender Mediation/Dialogue sessions, and
I will make written transcripts of the dialogue between the victim(s), offender, and
mediator. The written transcripts will be analyzed for the types of communication
strategies that the participants use. This information will form the basis of the
Principal Investigator’s dissertation in Communication Studies at the University of
Texas at Austin.

As mentioned above, you will not have to speak with anyone about your experience
in the Victim Offender Mediation/Dialogue program. Your participation in this study
only requires you to give your permission to have your tapes viewed by the Principal
Investigator.

What are the possible discomforts and risks?

 This study does not anticipate any physical risks for participants and will not provide
for treatment for physical risks incurred by participants. The researcher
acknowledges that participants in this program may suffer from psychological effects
from their participation in the program. Staff at the Texas Department of Criminal
Justice, Victim Services Division may be contacted to alleviate participants’ mental
concerns. The phone number for Victim Services is 1-800-848-4284.

If you wish to discuss the information above or any other risks you may experience,
you may call the Principal Investigator, Susan J. Szmania at 512-471-6898.
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What are the possible benefits to you or to others?

The research from this project will give insight on the type of communication that is
found during Victim-Offender Mediation/Dialogue Sessions.  This information will
help to further understand the process of Victim-Offender Mediation/Dialogue and
may help future participants who wish to take part in mediation sessions.

If you choose to take part in this study, will it cost you anything?

There is no cost for participants to take part in this study.

Will you receive compensation for your participation in this study?

Participants will not receive compensation for their participation in this study.

What if you are injured because of the study?

The research does not anticipate physical risks or injury to participants in this study.
No treatment will be provided for research related injury and no payment can be
provided in the event of a medical problem.

If you do not want to take part in this study, what other options are available
to you?

Participation in this study is entirely voluntary. You are free to refuse to be in the
study, and your refusal will not influence current or future relationships with The
University of Texas at Austin and/or the Texas Department of Criminal Justice
Victim Services Division.

How can you withdraw from this research study and who should I call if I
have questions?

If you wish to stop your participation in this research study for any reason, you
should contact: Susan J. Szmania at (512) 471-6898.  You are free to withdraw your
consent and stop participation in this research study at any time without penalty or
loss of benefits for which you may be entitled. Throughout the study, the researchers
will notify you of new information that may become available and that might affect
your decision to remain in the study.
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In addition, if you have questions about your rights as a research participant, please
contact Clarke A. Burnham, Ph.D., Chair, The University of Texas at Austin
Institutional Review Board for the Protection of Human Subjects, 512/232-4383.

How will your privacy and the confidentiality of your research records be
protected?

I will be reviewing previously recorded videotapes from your mediation sessions in
the Victim Offender Mediation/Dialogue program. The following steps will be taken
to maintain your privacy and confidentiality:

1. 1.The videotapes from your mediation session will be coded so that no
personally identifying information is visible on them.

2. The videotapes will be kept in a locked cabinet in the investigator’s office,
and the tapes will be heard or viewed only for research purposes by the
investigator and her associates.

3. In all written transcripts of the mediation sessions, the participants (victims,
offenders, and mediators) will be given pseudonyms to protect their
identity.

The videotapes will be retained by the investigator for possible future analysis.
Possible future analysis will follow the same research guidelines stated above.

By giving your consent to take part in this study, you are agreeing to allow the
researcher to view and make written transcripts of the videotapes of your mediation
session with the Victim Offender Mediation/Dialogue program. A separate
signature line has been added at the end of this form to indicate if you are willing to
have your videotapes viewed at scientific conventions or as classroom
demonstrations.  In these presentations, the Principal Investigator will use video
clips to enhance the presentation of the written transcripts. Short sections from the
videotapes would be used for presentation. You will be given the choice about
having your video images digitally altered before presentation.
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Will the researcher benefit from your participation in this study?

The researcher, Susan J. Szmania, will not benefit monetarily from your participation
in this study. The research for this study will form the basis of the researcher’s
dissertation.
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Signatures:

You have been informed about this study’s purpose, procedures, possible
benefits and risks, and you have received a copy of this Form. You have been
given the opportunity to ask questions before you sign, and you have been told
that you can ask other questions at any time. You voluntarily agree to
participate in this study.  By signing this form, you are not waiving any of your
legal rights.

___________________________________________________________________
Printed Name of Subject             Date

___________________________________________________________________
Signature of Subject             Date

___________________________________________________________________
Signature of Principal Investigator             Date

I may wish to present some short clips from the video cassettes at scientific
conventions or as demonstrations in classrooms. Please sign below and check
the appropriate box if you are willing to allow me to do so with the tape of
your performance.

[  ]  My video image on the video cassettes need not be digitally altered before
presentation at scientific conventions or as demonstrations in classrooms.

[  ]  My video image on the video cassettes must be digitally altered before
presentation at scientific conventions or as demonstrations in classrooms.

Signature of Subject             Date
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