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FOREWORD 

The Lyndon B. Johnson School of Public Affairs has 
established interdisciplinary research on policy problems as 
the core of its educational program. A major part of this 
program is the policy research project in the course of 
which three faculty members , each from a different 
profession or discipline , and about fifteen graduate students 
with diverse backgrounds research a policy issue of concern 
to an agency of government. This "client orientation" 
brings the students face to face with administrators, 
legislators, and other officials active in the policy process , 
and demonstrates that research in a policy environment 
demands special talents. It also illuminates the difficulties 
of using research findings to bring about change where 
political realities must be taken into account. 

Environmental Impact Statements: Effects on Program 
Implementation is a report of one of the School's policy 
research projects conducted during 1972-73 . In the course 
of the year's research , students and faculty worked with 
representatives of the Economic Development Administra

tion , the Council on Environmental Quality , and the 
Environmental Protection Agency. The report contains 
data , interpretation, and analysis concerning-primarily but 
not exclusively- the National Environmental Policy Act's 
requirement for the preparation of environmental impact 
statements and the procedures developed by EDA and 
certain other federal agencies in response to that require
ment. In addition , recommendations based upon this data 
and analysis are set forth. 

It should be noted , however , that the School does not 
function as a policy advocate. Its intention is both to 
develop men and women with the capacity to perform 
effectively in the public service and to produce research 
that will enlighten and inform those already engaged in the 
policy process. The project which resulted in this report has 
helped to accomplish the former ; it is our hope and 
expectation that the report itself will contribute to the 
latter. 

Alexander L. Clark 
Acting Dean 
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PREFACE 

The Lyndon B. Johnson School of Public Affairs Policy 
Research Project on Environmental Impact Statements was 
conducted during the 1972-73 academic year. The purpose 
of the research was to review existing organizational 
responses to the National Environmental Policy Act 
(NEPA) mandates of 1969 and the effect these responses 
have had on fulfilling the federal government's commitment 
to environmental protection. 

During the developmental stage of the project Alexander 
L. Qark, Associate Dean of the LBJ School, Professors 
Gerard A. Rohlich (environmental engineering) and Jared 
E. Hazleton (economics) of the LBJ School faculty, and 
Mr. George Muller (attorney) met with representatives of 
the Economic Development Administration of the Depart
ment of Commerce (EDA) and the Council on Environ
mental Quality (CEQ) who agreed to cooperate in the 
research effort. 

The proximity of EDA's Southwestern Regional Office 
to The University of Texas at Austin presented advantages 
in terms of field study, and five EDA public works projects 
were selected as case studies: Cameron County Water 
Supply District; Pittsburgh, Texas Water Supply; Elk 
Mountain Road; Sabine River Diversion Channel; and 
Cactus-Dumas, Texas Industrial Park. The selection made it 

possible for the researchers to analyze the procedures of 
two other federal agencies involved in partial funding of the 
EDA projects , viz., the Environmental Protection Agency 
(EPA) and the Forest Service of the U.S . Department of 
Agriculture (USDA). Students met with EDA personnel of 
the Southwestern Regional Office including: MK. Neptune, 
Regional Director; A.L. Miller , Chief, Public Works Divi
sion; Hugh Farmer, Chief, Technical Support Division; 
W.W. Greif, Chief, Engineering Branch; Robert Cook, Chief, 
Financial Branch; engineers Walter Brady, Jerry Garnett, 
and Allyn Nielsen; project officers Conrad Russell and 
Norris Willis; and Public Works Specialist Jan Miller. The 
research group also met with several members of the EPA 
Southwestern Regional Office in Dallas including: Arthur 
Busch, Regional Director; Charles H. Hembry, Chief, 
Federal Assistance Branch; and staff members T.H. Reich, 
Paul Bergstrom, K.S. Houston, CB. Spotts, and J.B. Dela 
Plaine. Jerry Stephens, Secretariat Director of the South
west Regional Council, addressed the seminar in Austin. 

We are grateful to many other individuals who contri
buted to the success of the research but are, unfortunately, 
too numerous to list here. We are also pleased to acknow
ledge the help of the Ford Foundation in defraying a 
portion of the costs of the project. 

Gerard A. Rohlich 
Project Coordinator 
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SUMMARY OF RECOMMENDATIONS 

The recommendations presented in the report are 
excerpted here for the convenience of readers who.wish to 
glean quickly an impression of the direction of change or 
new courses of action recommended by the policy research 
project team on the basis of its findings . Such readers are 
urged, however, to acquaint themselves eventually with the 
full discussions preceding the recommendations so that 

·they can be properly assessed in the context of the research 
that supports them . 

RECOMMENDATION BASED UPON THE 
DISCUSSION IN PART I: THE DEVELOPMENT 

AND IMPLEMENTATION OF THE 
NATIONAL ENVIRONMENTAL POLICY ACT 

OF 1969 (NEPA) 

Recommendation (See Chapter Two) 

NEPA should become more than a "full disclosure 
law. " Court interpretation should apply not only to 
procedures for the preparation of the EIS but also to 
the adequacy of their substance. 

RECOMMEND A TIO NS BASED UPON THE 
DISCUSSION IN PART II : A STUDY OF THE 
PROCEDURES DEVELOPED BY THE 

ECONOMIC DEVELOPMENT ADMINISTRATION (EDA) 
IN RESPONSE TO THE NEPA 102 (2)(C) 

EIS REQUIREMENT 

Recommendations Related to Public 
Participation (See Chapter Seven) 

·Public hearings should be held in the proposed 
project area whenever feasible. 

• Agencies should improve their systems ofnotification 
concerning proposed actions and their methods of 
identifying ''potentially interested parties." A notice 
of intent or negative declaration should be filed as 
soon as possible after the Environmental Committee 
Review and before the EDA 's environmental assess
ment is forwarded to Washington. Notice concerning 
a hearing should include an environmental informa

tion section in addition to the hearing schedule in 
order to generate informed public discussion during 
the hearing. For improving the identification of 
"potentially interested parties, " agencies should be 
encouraged to enter into cooperative agreements to 
share information on environmental and conservation 
groups and exchange mailing lists. Information on 
environmental consequences of projects might be 
similarly shared, possibly in one central environ
mental data bank. 

·Federal agencies should seek public involvement as 
early as possible in project planning. Alternatives to a 
formal public hearing include: ( 1) workshops on 
particular environmental problems, (2) boards ofciti
zens to assist in project planning and EIS review; and 
(3) well-published pre-application conferences open 
to all interested parties. 

Recommendations Related to 
Interagency Communication 
(See Chapter Seven) 

· Informal interagency communication during the 
environmental assessment stage, prior to a decision 
regarding the preparation of an EIS, should be 
formalized to ensure that all environmental aspects 
receive adequate attention. 

· EDA should establish a formal method for consulting 
with other agencies to improve overall planning and 
to determine the cumulative effects ofprojects. 

·EDA environmental assessment procedures that by
pass federal agencies in the same region should be 
revised to allow early communication among the 
federal agencies. 

Recommendations Related to 
EPA Procedures (See Chapter Seven) 

·More comprehensive information in the form of 
detailed economic feasibility reports and environ
mental and engineering assessments is needed to 
support the development of EIS. 

• Procedures should be developed to integrate the 
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Summary 

environmental assessment process into all levels of 
EDA activity. 

• Procedures should be developed to ensure that even 
the most potentially controversial projects receive fair 
consideration when EDA is selecting projects for 
development and not be automatically eliminated 
because ofcontroversial environmental aspects. 

• Procedures should be established to enable EDA to 
actively ensure environmental protection during the 
project planning stage rather than during the develop

mental stage and then merely as passive response to 
controversy which could result in litigation. 

Recommendation (See Owpter Eight) 

If EDA wishes to have project processing time remain 
as it was before the enactment of NEPA, additional 
environmental officers and other EDA personnel 
should be added to the Regional Office. 
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CHAPTER ONE 

INTRODUCTION 

THE NATIONAL ENVIRONMENTAL 
POLICY ACT 

Since its enactment into law on January 1, 1970, the 
National Environmental Policy Act (NEPA) of 1969 (Public 
Law 91-190) has become the "action-forcing" mechanism 
compelling federal decisionmakers to consider the environ
mental consequences of their proposals and to act to 
preserve and enhance the national environment in carrying 
out those proposals. 

On March 4, 1970 President Nixon issued Executive 
Order 11S14 (35 F .R. 4247) requiring all federal agencies , 
to the fullest extent possible, to direct their policies , plans, 
and programs to meet national environmental goals . Subse
quently, the Council on Environmental Quality (CEQ) 
issued guidelines for use by federal agencies in carrying out 
their responsibilities under NEPA. The objective of the 
guidelines is "to build into the agency decision-making 
process an appropriate and careful consideration of the 
environmental aspects of proposed action and to assist 
agencies in implementing not only the letter, but the spirit 
of the Act." 

OBJECTIVES OF THIS REPORT 

Since the enactment of NEPA approximately three years 
ago, federal agencies have been developing and implement
ing procedures to meet both the statutory requirements and 
the guidelines established by the CEQ. Several federal 
agencies have revised and are continuing to revise their 
environmental procedures to better fit their operations . 
This is a good time to review existing organizational 
responses to the NEPA mandates and the effect these 
responses have had on fulfilling the federal government's 
commitment to environmental protection, while the indivi
dual agency attempts at the same time to carry out its 
programs. 

The policy research project on environmental impact 
statements set itself the following objectives : 

1. to review procedures established by a represent
ative number of federal agencies for carrying out their 
responsibilities under NEPA ; 

2. to evaluate the application of these procedures 
in several representative projects; 

3. to assess the degree to which the objectives of 
NEPA are being achieved through the use of environ
mental impact statements and environmental assess
ments; and 

4. to analyze any procedural difficulties 
encountered by federal agencies while trying to 
achieve at once the objectives of NEPA and the 
objectives of the agency program. 

ORGANIZATION OF THIS REPORT 

Part I 

The Environmental Impact Statement policy research 
project report is divided into three parts. Part I provides 
general background. Chapter Two follows the development 
of NEPA from the House and Senate versions through the 
conference substitute. Chapter Three describes the CEQ , its 
functions, duties , and responsibilities. Chapter Four ex
amines the environmental guidelines developed by seven 
federal agencies: The Office of Management and Budget 
(OMB), Atomic Energy Commission (AEC), the Corps of 
Engineers, the Department of Defense (DOD), the Federal 
Power co'inmission (FPC), the Department of Housing and 
Urban Development (HUD), and the Department of the 
Interior. The examination focuses on the EIS procedures 
and practices of these agencies , their mechanisms for 
encouraging public participation, and the extent and nature 
of interagency cooperation. Chapter Five looks at judicial 
interpretations of NEPA through January 31 , 1973 with 
special attention to (I) who must file an EIS, (2) what the 
EIS must contain , and (3) judicial decisions concerning 
NEPA. 

Part II 

Part II is a study of the procedures developed by one 
federal agency, i.e., the Economic Development Adminis
tration (EDA), in response to the NEPA 102 (2)(C) EIS 
requirement. Chapter Six describes the · research methods 
and procedures of the policy research project. Chapter 
Seven presents case studies of five EDA public works 
projects, each of which carried a potential for controversy 
because of questions raised about their impact on the 
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environment. Each case study includes: (a) a description of 
the project: its background, scope, funding, and the degree 
of involvement by the agency; (b) a procedural analysis; 
and (c) general observations about the project. Of the five 
projects, EIS were prepared for four : the Pittsburg Water 
Supply, the Elk Mountain Road, the Sabine River Diversion 
Channel, and the Cactus-Dumas Industrial Park. No EIS was 
prepared for the Cameron County Water Supply District. 
Chapter Eight presents the research project's conclusions 
and recommendations concerning the five case studies with 
respect to public participation, interagency communication, 
and EDA procedures. Chapter Nine discusses the effects of 
the environmental procedures on the project processing 
time in EDA based on a comparison of projects approved in 
FY 69, a pre-NEPA year of operation, and FY 72, a year of 
operation under the NEPA requirements. Chapt~r Ten 
examines specific attitudes of the EDA staff tn the 
Southwestern Regional Office concerning environmental 
matters: (1) attitudes stemming from agency policies and 
procedures to implement NEPA; (2) attitudes arising from 
NEPA's impact on agency and staff goals; (3) overall agency 
attitudes toward NEPA; and (4) probable future EDA 
attitudes toward environmental considerations. 

Part DI 

Part III discusses areas related to environmental protec
tion worthy of additional investigation by other research 
groups. Chapter Eleven explores the potential use of the lO 
federal regional councils as active bodies for facilitating 
interagency coordination and for determining the extent to 
which each federal agency involved in the same project is 
responsible for environmental considerations. Two options 
are seen as available to the FRCs: (1) to function as 
clearinghouses, ensuring coordination through a check-0ff 
procedure; or (2) to function as a "regional CEQ," playing 
a more substantive role in environmental review. Chapter 
Twelve discusses the possible consequences for the environ
ment that may be created by the expenditure of revenue
sharing funds . Two basic questions are posed: (1) Should an 
EIS be prepared on the revenue-sharing bill itself? (2) Are 
revenue-sharing funds to be considered local in nature and, 
if so, is NEPA applicable to the expenditure of such funds? 
Chapter Thirteen describes the two types of state action 
that have been taken to protect the environment, i.e., the 
enactment of state environmental policy acts patterned 
after NEPA, and the issuance of executive orders setting up 
mechanisms for environmental protection . 
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CHAPTER TWO 

THE LEGISLATIVE HISTORY OF THE 
NATIONAL ENVIRONMENTAL POLICY AC'f (NEPA) OF 1969 

For some years concern had been growing in the 
Congress about environmental management. In the 90th 
Congress, 120 members introduced bills that were sub
sequently referred to 19 separate committees of the House 
and Senate. A multitude of bills relating to the creation of a 
national policy on the environment were introduced during 

. the 9 lst Congress. Many of these bills stemmed from a joint 
House-Senate Colloquium held in July 1968 to discuss a 
national policy for the environment. 

Participants in the colloquium included five Cabinet 
members, the President's science advisor, and many mem
bers of Congress. One of the fundamental questions 
considered during the colloquium was how the federal 
government should be restructured to deal more effectively 
with the growing danger to the nation 's environment (U .S. 
Senate, l 969a). The colloquium recognized two major 
needs in a national environmental policy : (I) a prestigious 
reviewing and reporting agency, and (2) an information 
gathering and organizing agency. 

The major piece of legislation that developed during the 
91 st Congress was the National Environmental Policy Act 
of 1969 (U .S. Senate, 1971).* Before passage the bill 
underwent numerous changes, some designed to strengthen 
and some to weaken the force and impact of the bill. Some 
of the changes were cosmetic in nature ; others proved to be 
of major importance. 

The following three subsections illuminate the changes 
that occurred in the House version, the Senate version , and 
the subsequent conference substitute. 

HOUSE VERSION OF NEPA : H.R. 12549 

On February 17, 1969 Representative John Dingell (D., 
Mich.) introduced H.R. 6750 in the 9lst Congress. This bill 
was referred to the Subcommittee on Fisheries and Wildlife 
Conservation of the House Committee on Merchant Marine 
and Fisheries. Hearings on the proposed legislation were 
held by the subcommittee on May 7 and 26 and on June 
13, 20, 23, 26, and 27, 1969. The subcommittee unani
mously reported to the full committee a clean bill , H.R. 

*See Appendix A for text of the National Environmental Policy 
Act of 1969. 

12549, which was introduced by Representative Dingell, 
and which essentially was H.R. 6750 with amendments 
(U .S .H.R., l 969a). 

Subsequently, the House Committee on Merchant 
Marine and Fisheries reported on H.R. 12549, with an 
amendment, and recommended the bill be passed as 
amended (U.S.H .R., 1969a). In its report to the House, the 
committee noted that a wide range of witnesses had 
testified at the hearings in support of the proposed 
legislation. There was no substantive public opposition to 
the bill. There was, however , slight resistance on the part of 
witnesses representing the federal government (U.S.H.R., 
l 969a). This resistance stemmed from the feeling that the 
proposed Council on Environmental Quality (CEQ) might 
in some way conflict with the Interdepartmental Council 
on Environmental Quality established by Executive Order 
No. 11472, issued May 29 , 1969 (U.S.H.R., 1969a). 

The Interdepartmental Council was to be made up of the 
Secretaries of the Departments of Agriculture, Commerce , 
HEW, HUD, Interior . and Transportation, together with the 
Vice President and the President. 

In debate before the House on September 23, 1969 
Representative Joseph Karth (D. , Minn.) argued that it was 
precisely the makeup of the Interdepartmental Council that 
spoke for passage of H.R. 12549 (Cong. Rec. , 1969c). Of 
necessity , the Interdepartmental Council would meet only 
on a part-time basis and would not, therefore, be able to 
devote full time to the pressing environmental problems at 
hand. As he saw it, the problems of an interdepartmental 
council were: 

1. the built-in conflicts a Presidential council faces 
because of statutory obligations ; 

2. the limited staff of the Office of Science and 
Technology , which would serve as the backbone of 
the Interdepartmental Council's staff; 

3. the lack of in-house capability for environmental 
decisionmaking requiring independent, consistent , 
and expert advice; and 

4. the lack of suitability for the job on the part of 
the advisory arm of the Interdepartmental 
Council, which was the former advisory group on 
recreation and natural beauty (Cong. Rec., 1969c). 

5 
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At the same time, Representative Karth noted that there 
were specific advantages to the proposed legislation. First , 
an independent advisory body established by statute would 
command the funding support necessary for successful 
action on environmental concerns. Second, an independent 
body as established by the proposed legislation would 
attract personnel with the expertise and character needed 
to provide for independent, consistent, and expert advice 
(C:Ong. Rec., l 969c ). 

H.R. 12549 sought to amend the Fish and Wildlife 
Coordination Act, to provide for the establishment of a 
Council on Environmental Quality (CEQ), and for other 
purposes. The bill declared that it was the continuing policy 
of the federal government to "use all practical means and 
measures to create and maintain conditions under which 
man and nature can exist in productive harmony and fulfill 
the social, economic, and other requirements of present and 
future generations of Americans (U.S.H.R. 1969b)." 

The President was directed to transmit to Congress an 
annual environmental quality report regarding the status of 
various aspects of the American environment, including 
foreseeable trends that may affect the environment and the 
impact these trends may have on other national require
ments. 

The council was to be composed of five members 
appointed by the President with the consent of the Senate. 
Under H.R. 12549 the duties and functions of the council 
were to: 

1. assist and advise the President in the preparation 
of the Environmental Quality Report ; 

2. gather data and prepare reports concerning condi
tions and trends in the environment and to submit 
such reports to the President; 

3. appraise the programs and activities of the federal 
government and make appropriate recommenda
tions to the President concerning same; 

4. develop and recommend to the President national 
policies to promote the improvement of the 
environment; 

5. make independent studies and studies requested 
by the President; and 

6. make an annual report to the President (U .S.H.R. 
1969b). 

On September 23, 1969 the House passed H.R. 12549 
and then considered Senate bill (S.) 1075, which would 
establish a CEQ. The House struck out all clauses after the 
enacting clause of S. 1075 and inserted in lieu of them the 
provisions of H.R. 12549. H.R. 12549 was subsequently 
laid on the table ( Cbng. Rec., 1969d). Until the House took 
this action, S. 1075 had remained on the Speaker's desk 
because of a question regarding which committee or 
committees of the House had legislative jurisdiction over 
the subject matter of the bill. 

The Senate was subsequently notified of House action 
taken on S. 1075. 

SENATE VERSION OF NEPA: S. 1075 

On February 18, 1969 Senator Henry Jackson (D., 
Wash.) introduced S. 1075, which authorized "the Secre
tary of the Interior to conduct investigations, studies, 
surveys, and research relating to the Nation's ecological 
systems, natural resources, and environmental quality, and 
to establish a Council on Environmental Quality" (U.S. 
Senate, l 969b ). This bill was referred to the Senate 
Committee on Interior and Insular Affairs, chaired by 
Senator Jackson. Hearings were held April 16, 1969 on S. 
1075 and two related bills (S. 1752 introduced by Senator 
Gaylord Nelson [D., Wis.] and S. 237 introduced by 
Senator George McGovern [D., S.D.] ). The committee 
considered the bill in executive session on June 18, 1969 
and again on July 8, 1969, when the committee considered 
amendments proposed by the Bureau of the Budget (BOB) 
in a July 7, 1969 Jetter to Senator Jackson. S. 1075 was 
favorably reported by the committee, with amendments, 
and was recommended to be passed as amended (U.S . 
Senate, 1969a). On July l 0, 1969 the Senate considered 
and passed S. 1075. The bill was then sent to the House for 
consideration (C:Ong. Rec., 1969a). 

As originally introduced, S. 1075 was similar to S. 2805 
introduced in the 90th Congress by Senators Jackson and 
Thomas Kuchel (R., Cal.) and to S. 2282 introduced in the 
89th Congress by Senator Nelson (U.S. Senate, 1969a). 

As was the case in earlier legislative proposals, S. 1075 
stemmed from growing public concern over the quality of 
the environment (U.S. Senate, l 969a). First, S. 1075 
reflected a concern over population growth, increased 
pressures on finite resources, and advancing technological 
developments with enlarging capacities to affect change. 
Second, it reflected the higher value now placed on the 
quality of the environment. 

The purpose of S. 1075 was to establish, by congres
sional action, a national policy to guide federal activities 
involved with or related to the management of the 
environment (U .S. Senate, 1969a), and to cope with 
environmental crises, present and future. 

At the time S. 1075 was being considered there was no 
comprehensive national policy on environmental manage
ment. The Senate Committee on Interior and Insular 
Affairs stated that environmental management policy was 
established by default and inaction (U.S. Senate, 1969a). 
The committee felt that important decisions continued to 
be made in small increments that perpetuated rather than 
avoided the recognized mistakes of previous decades. 
Therefore, the National Environmental Policy Act of 1969 
was intended to contribute to rational federal decision
making. 

6 
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The committee felt S. 1075 would do this in five major 
ways (U.S. Senate, 1969a). First, S. 1075 declared congres
sional policy to be that the federal government use all 
practical means to improve and coordinate federal planning 
and activities managing the environment. Second, S. 1075 
promoted rational decisionmaking through its "action
forcing" provision and procedures designed to assure that 
all federal agencies work toward the declared policy. Third, 
S. 1075 recognized the problem of decisionmaking without 
adequate knowledge and sought to overcome this limitation 
by authorizing all federal agencies to conduct research, 
studies, and surveys related to the quality of the environ
ment, where appropriate. Fourth, S. 1075 established a 
three-member, high level Council of Environmental Ad
visors, patterned after the Council of Economic Advisors 
established by the Full Employment Act of 1946. Fifth, S. 
1075 required the President to submit to the Congress an 
annual environmental quality report. This report would 
provide a periodic objective statement of national progress 
in achieving a quality environment. 

S. 1075 was amended several times in committee. The 
changes were in response to statements made at the 
committee hearing, letters received by the committee from 
federal department heads, and suggestions by public wit
nesses and committee members. The major changes made 
by the committee were: 

I. a new title : "National Environmental Policy Act"; 
2. a revised statement of purpose: to reflect the 

amendments adopted by the committee; 
3. a new title I: "Declaration of National Environ

mental Policy," with broad goals: this amendment 
expressed congressional recognition of man's 
dependence on the environment and a declaration 
of policy to use all practical means to improve and 
coordinate federal activities in the management of 
the environment; 

4. title I of S. 1075 now title II: states that all federal 
agencies do ecological surveys, research, etc., 
within the bounds of their mandates, rather than 
limiting these activities to the Secretary of the 
Interior; 

5. the President is to designate the "lead agency" 
where necessary rather than the Secretary of the 
Interior; 

6. a limitation set on the amount of the appropria· 
tion;and 

7. title II of S. 1075 now title Ill: "Council" changed 
to "Board"; compensation now provided for the 
Board members (U.S. Senate, 1969a). 

Senate Committee of Public Works on the overlap of 
subject matter between their respective proposed legislation 
concerning environmental matters (Cong. Rec., 1969e). S.7, 
introduced by Senator Muskie, dealt with water pollution 
and was related to S. 1075 in that it would create an Office 
of Environmental Quality. Through their coordinated ef
forts the Office of Environmental Quality created by S. 7 
would constitute the staff of the secretariat of the Council 
on Environmental Quality established by S. 1075. * 

Second, a significant amendment in the proposed legisla
tion can be traced to the statement of Lynton K. Caldwell, 
Professor of Government, Indiana University, at the April 
16, 1969 committee hearing (U.S. Senate, 1969c). Pro
fessor Caldwell asked the committee to provide not only 
for a congressional statement of policy but for a "policy
forcing" statement (U.S. Senate, 1969c). Senator Jackson 
concurred and asked the committee 

. . . if we might not broaden the policy provision in 
the bill so as to lay down a general requirement that 
would be applicable to all agencies that have responsi
bilities that affect the environment, rather than trying 
to go through agency by agency (U .S. Senate, 1969c, 
p. 117). 

The request for a "policy-forcing" statement is reflected in 
the amended section 102 of S. 1075. As indicated during 
Senate debate over acceptance of the conference report on 
S. 1075 on December 20, 1969 there was a feeling that the 
thrust of the bill was directed at environmental impact 
agencies rather than environmental enhancement agencies 
(Cong. Rec. , l 969e). 

Third, some of the specific changes derive from recom
mendations made by the Bureau of the Budget (BOB) to 
the committee . The principal recommendations of BOB 
were in sections l 02 and 202 and title Ill. The proposed 
amendments by BOB to titles I and II were adopted by the 
committee. Amendments proposed to title III were adopted 
in part and rejected in part. 

The BOB bill proposed , first , to delete the "Board" and 
strengthen the President's Office of Science and Tech
nology . This recommendation was based on the administra
tion's desire to utilize the President's recently created 
Interdepartmental Environmental Quality Council. How
ever , both the House and the Senate felt that interdepart· 
ment councils could not effectively deal with the problems 
of the environment, given the part-time and multiple 
loyalty nature of such councils (U.S. Senate, 1969a). 

Second , BOB proposed that the President rather than 
the Secretary of the Interior be empowered to designate the 

Content changes in the bill have been traced to three *S. 7 was indefinitely postponed as H.R. 4148 passed in lieu of 
sources. First, a coordinated effort was made by Senator S. 7. It is commonly known as "The Water Quality improvement 
Jackson and Senator Edmund Muskie (D., Me.) of the Act." 
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lead agency. The impetus for this seemed to come from two 
sources: (I) the need for someone with an encompassing 
view of the problem, and (2) the congressional perception 
that, in bureaucracies, all like to lead, but few like to be 
led. 

Third, BOB sought to change the wording in section I 02 
from: 

The Congress authorizes and directs that the policies, 
regulations and public laws of the United States be 
interpreted and administered in accordance with the 
policies set forth in this Act and that all agencies of 
the Federal Government . . . . 

to: 

The Congress authorizes and directs that the policies, 
regulations and public laws of the United States, to 
the fullest extent possible, be interpreted and admin
istered in accordance with the policies set forth in 
this Act, and that all agencies of the Federal 
Government ... . 

The intent of this amendment was to make clear that the 
policies and goals set forth in the act were supplemental to 
the existing mandates and authorizations of the federal 
agencies. Senator Muskie also voiced concern that this 
section not change agency mandates already authorized 
with explicit environmental protection authority (Cong. 
Rec., 1969e). 

Fourth, BOB recommended a change in the wording of 
section 102( c) from : 

.. . include in every recommendation or report on 
proposals for legislation or other Federal actions 
affecting the quality of the human environment, a 
finding by the responsible official that . . . 

to: 

include in every recommendation or report on 
proposals for legislation and other major Federal 
actions significantly affecting the quality of the 
human environment a finding by the responsible 
official that . . . . 

This amendment was intended to make the provision less 
restrictive. 

CONFERENCE SUBSTITUTE* 

After passing the amended version of S. 1075 on 
September 23, 1969 the House requested a conference with 

*Much of this section has been excerpted and summarized from 
the conference report, U.S. House of Representatives, Committee of 
Conference, 9lst Congress, lst Session House Report 91-765 
(1969). 

the Senate in order to reach a compromise between their 
respective versions of a national environmental policy act. 
Conferees for the House were Representatives Edward 
Gannatz (D., Md.), chairman of the House Committee on 
Merchant Marine and Fisheries, Dingell, Wayne Aspinall 
(R., Colo.), Thomas Pelly (R., Wash.), and John Saylor (R., 
Pa.). Representative William Maillard (R., Cal.) subse
quently served as alternate for Representative Pelly, who 
was unable to attend the conference meetings. 

On October 8, 1969 the Senate, after disagreeing with 
the House version of NEPA, agreed to a conference with 
the House. Conferees for the Senate were Senators Jackson, 
Nelson, Frank Church (D., Id.), Gordon Allott (R., Colo.), 
and Len Jordan (R., Id.). 

The conferees met three times and agreed to a substitute 
for both the Senate bill and the House amendment. Both 
houses compromised to reach agreement. The House agreed 
to certain specific statements regarding goals and to the 
"policy-forcing" statement found in the Senate bill. The 
Senate agreed to delete title II of its bill regarding the 
Office of Science and Technology and to soften the "bill of 
environmental rights" found in Section lOl(b ). 

At the time the respective houses approved the con
ference report recommending passage of the conference 
substitute, there seemed to be more discussion of the effect 
of the bill on environmental management than of what was 
lost in conference. The exception to this was Senator 
Jackson's statement that he would try to amend NEPA 
after it had become law, restoring the "bill of environ
mental rights" that had been virtually removed from the 
bill by the conference committee ( Cong. Rec., I 969e). The 
report was approved December 29, 1969 by the Senate and 
December 22 , 1969 by the House. On January 1, 1970 
President Nixon signed the bill into law (P.L. 91-190). 

The following is a section by section analysis of the 
conference substitute, giving sources and detailing points of 
similarity and difference between the House and Senate 
versions (U.S.H.R., 1969c). The conference substitute 
became the National Environmental Policy Act (NEPA) 
P.L. 91 -190. 

Enabling Clause and Section 2 

These derive from the Senate bill, for the House 
amendment had no similar provisions. 

Section JOI 

First, the Senate bill contained a six part Congressional 
declaration of policy while the House amendment con
tained a general statement of policy. The conference 
substitute adopted the specific goals stated in the Senate 
version. 

Second, the first section of the House amendment stated 
that the federal government should achieve the general 
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policy goals in cooperation with state and local govern
ments (and certain private and public organizations) and 
that financial and technical assistance should be among the 
means used. This part was essentially retained in the 
conference substitute, but the language setting forth the 
specific organizations with which the government should 
cooperate was dropped in favor of "other concerned public 
and private agencies." 

Third, section lOl(c) of the cor.ference substitute 
reflected a compromise by the conferees regarding the 
provision in the Senate bill (but not in the House 
amendment) which stated that Congress recognizes that 
"each person has a fundamental and inalienable right to a 
healthful environment." The compromise language reads, 
"Congress recognizes that each person should enjoy a 
healthful environment and that each person has a responsi
bility to contribute to the preservation and enhancement of 
the environment." This language was adopted because the 
House conferees were unsure of the legal scope of the 
original wording. 

Section 102 

This section of the conference substitute was based on 
section 102 of the Senate bill. It authorizes and directs all 
federal agencies to perform functions in support of the 
declared policy. 

The conferees did not intend that the requirements for 
comment by other agencies should unreasonably delay the 
processing of federal proposals. They anticipated that the 
President would promptly prepare and establish by execu
tive order a list of those federal agencies which have 
jurisdiction by law or special expertise in various environ
mental matters. 

With regard to state and local agencies it was not 
intended that those agencies with only a remote interest in 
and without primary responsibility for development and 
enforcement of environmental standards be included. In 
most cases the requirement for state and local review could 
be satisfied by notice of proposed action in the Federal 
Register and by providing supplementary information upon 
request. 

Further, the conferees recommended that the President 
limit the time for the receipt of comments from federal, 
state, and local agencies to the 90-day review period in 
practice regarding certain other federal programs, to pre
vent undue delay in the processing of federal proposals. 

The conference substitute uses the phrase "to the fullest 
extent possible" to make it clear that each agency of the 
federal government is to comply with the directives set out 
in subparagraphs (A) through (H) unless existing law 
applicable to such agency's operation expressly prohibits or 
makes full compliance impossible. This phrase is not 
intended for use by any federal agency as a means of 

avoiding compliance with the directives set out in section 
102. 

Section 103 

The conference substitute provision is based on the 
Senate bill. There was no provision in the House amend
ment. The section provides a mechanism to be utilized by 
all federal agencies to ascertain whether there are any 
provisions in their statutory authority which preclude their 
full compliance with the bill. If such a provision is found, 
the federal agency is to recommend to the President 
changes in statutory authority which will enable the 
agency's full compliance with NEPA. 

The intent was that all federal agencies were not to 
narrowly construe their existing authority and were to 
comply with NEPA unless a clear conflict between their 
statutory authority and NEPA existed. 

Section 104 

This section is a corollary to sections I 02 and I03, 
stating that nothing in those sections is to affect the 
statutory obligations of the federal agencies concerned. 

Section 105 

This section, a slightly revised version of the Senate bill 
section 103, declares that the policies and goals set forth in 
the act are supplementary to those set forth in existing 
statutory obligations of federal agencies. The intent is to 
recognize that NEPA does not repeal existing law. 

Section 201 

This section conforms to the language of section 2 of the 
House amendment, which requires the President to submit 
to the Congress annually an environmental quality report. 
This report is to supply an up-to-date inventory of the 
environment, estimates of impact of future trends on the 
environment, a review of all governmental programs and 
activities affecting the environment, and recommendations 
to remedy inadequacies of existing programs. 

Section 202 

This section establishes in the Executive Office of the 
President a Council on Environmental Quality (CEQ) 
composed of three members appointed by the President 
with the advice and consent of the Senate. One of the 
members is to be designated by the President as chairman. 

The Senate bill would have created a three-member 
Board of Environmental Quality, with a deputy director in 
the Office of Science and Technology, who would assist 
with environmental problems. 

The House amendment would have established a CEQ 
with five members. 
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The members of the council are not necessarily to be 
selected for the depth of their training or expertise in any 
specific discipline but rather are to be selected for their 
ability to grasp broad national issues, render public service 
in the national interest, and appreciate the significance of 
choosing among present alternatives in shaping the 
country's future environment (U.S. Senate, 1969a). 

The conference substitute is basically the House amend
ment version with a reduced council membership. 

Section 203 

Both versions contained similar prov1s1ons regarding 
employment of personnel as necessary or appropriate for 
carrying out NEPA. 

Section 204 

Both versions set forth the duties and functions of the 
council as stipulated in the conference substitute. The 
conference substitute includes council duties regarding 
investigations, surveys, research, and information accumu
lation and compilation. Under the Senate bill these duties 
would have been the responsibilities of other federal 
agencies. The House amendment had no such provision. 

Section 205 

This section sets forth those public and private organiza
tions with which the council is to consult in carrying out its 
duties and functions. This conforms to section 7 of the 
House amendment, except that the council shall consult 
with the Citizens Advisory Committee on Environmental 
Quality, established in May 1969, by executive order. 

Section 206 

Both the House and Senate versions contained similar 
provisions regarding compensation for council members. 

Section 207 

The conference substitute authorized appropriations not 
to exceed $300,000 in fiscal year 70, $700,000 in FY 71, 
and $1 million in each fiscal year thereafter to carry out the 
provisions of NEPA. 

Under the House amendment, the same amounts were 
authorized to be appropriated except for FY 71, for which 
$500,000 was authorized. 

The Senate bill authorized $1 million to be appropriated 
annually. The Senate committee "chose the $1 million 
ceiling because it is comparable to the appropriations which 
have been required over the past several years for the 
President's Council of Economic Advisors" (U.S. Senate, 
1969a). 

CONCLUSION 

At the time the Senate was considering S. 1075 Senator 
Jackson urged passage because the bill would provide a 
congressional statement of national goals and purposes for 
the management and preservation of the quality of 
America's future environment. The bill would establish 
priorities and function as a guideline for federal adminis
trators in making decisions where environmental values 
conflict with other values (Cong. Rec., 1969b ). 

At the joint hearings in 1972 held by the Senate 
Committe on Public Works and the Senate Committee on 
Interior and Insular Affairs on the operation of NEPA, 
Russell Train, chairman of CEQ, stated that the addition of 
NEPA to the federal government's decision-making process 
has had five great merits (U.S. Senate, 1972). First, NEPA 
was an important step in reordering national priorities by 
providing that all federal agencies, in exercising their 
responsibilities, have authority to give positive protection 
to the environment in their programs. Second, along with 
Executive Order No. 11514 and the council's guidelines, 
NEPA requires an airing of the issues involved in federal 
government decisionmaking where the environment is 
involved. Third, NEPA tends to force federal agencies to 
articulate their decisions and the bases of their decisions. 
Fourth, by requiring federal agencies to develop in-house 
expertise to conduct the environmental impact assessments 
and to prepare environmental impact statements, NEPA 
promotes the development of institutional viewpoints 
cognizant of environmental values as well as of purely 
programmatic goals. Fifth, NEPA requirements are enforce
able by court action. Consequently, NEPA cannot be 
ignored, and federal agencies must take a fresh look at the 
environmental impact of their policies and programs. 

Not everyone has had such praise for or confidence in 
NEPA. Roger C. Cramton, former Chairman of the Admin
istrative Conference of the United States, feels that NEPA's 
procedures could cripple the federal decision-making pro
cess if applied too zealously (Wall St. J., 1972). At the same 
time, Cramton feels that agencies will come to regard NEPA 
as a wooden, formal requirement meaningless in terms of 
the federal decision-making process. A broad question that 
has yet to be resolved is whether Congress intended to 
exempt the federal government's environmental protection 
activities from the requirement to prepare environmental 
impact statements under section 102 of NEPA. In particu
lar, some industrial interests deinand that EPA analyze the 
impact of its actions to control corporate pollution. 
Environmentalists argue that NEPA needs to be more than 
merely a full disclosure law and should be enforceable on 
substantive grounds as well as procedural. 

The question remains, what was the intent of Congress 
regarding NEPA? Perhaps thoughts on this can best be 
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stated by providing an overview of NEPA's legislative 
history. 

First, although the act experienced several changes 
during the course of the legislative process, there was little 
debate. The February 19, 1972 National Journal attributed 
this fact (in relation to the environmental impact statement 
provision) to the desire of Congress to adjourn for the 
Christmas holidays . No doubt its opinion was based, in 
part, on the statement by Representative Harsha at the time 
of NEPA's passage, expressing this view . Though the desire 
for Yuletide recess may have been apparent, it is question
able whether the bill's provisions would have received more 
attention at a later time. The title of the bill carried many 
emotional and political ramifications. Much had already 
been said about environmental management. Something 
was to be done. 

Second, the impact and intent of NEPA was considered , 

Legislative History ofNEPA 

at least by Senator Jackson, to be comparable to that of the 
Full Employment Act of 1946. NEPA was to set, by 
congressional declaration , a statement of national environ
mental policy which would guide federal activities. NEPA 
was to provide a framework for the formulation of specific 
measures to deal with environmental problems. Senator 
Jackson stressed the need for coordinated environmental 
management but did not define the substance of that 
management. The prime objective of NEPA was to force 
consideration of environmental values at the earliest stages 
of federal decisionmaking (Wall St. J., 1972). The House 
similarly voiced this opinion , stating that," . . . although the 
testimony revealed an overwhelming need for the type of 
legislation attained by H.R. 12549, the precise nature of 
the undertaking was never, and perhaps never could have 
been, specifically outlined" (U .S.H.R., 1969a). 
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CHAPTER THREE 

THE COUNCIL ON ENVIRONMENTAL QUALITY (CEQ) 

FUNCTIONS AND RESPONSIBILITIES 

The Environmental Quality Improvement Act of 1970 
(Public Law 91-224) was enacted April 3 , 1970 as title II of 
the Water Quality Improvement Act of 1970. The first 
purpose of the title was to ensure that each federal 
department and agency involved in public works activities 
which affect the environment implement the policies 
established by existing law. The second purpose of title II 
was: 

To authorize an Office of Environmental Quality, 
which, notwithstanding any other provision of law, 
shall provide the professional and administrative staff 
for the Council on Environmental Quality established 
by Public Law 91-190 (title II, section 202). 

The duties , functions, and responsibilities of CEQ are 
outlined in both titles of NEPA. Section 204 of the 
National Environmental Policy Act of 1969 establishes a 
Council on Environmental Quality. The duties and func
tions of the council are : 

1. to assist and advise the President in the prepara
tion of the Environmental Quality Report required 
by section 201 ; 

2. to gather timely and authoritative information 
concerning the conditions and trends in the 
quality of the environment both current and 
prospective, to analyze and interpret such informa
tion for the purpose of determining whether such 
conditions and trends are interfering, or are likely 
to interfere, with the achievement of the policy set 
forth in title I of this act, and to compile and 
submit to the President studies relating to such 
conditions and trends; 

3. to review and appraise the various programs and 
activities of the federal government in the light of 
the policy set forth in title I of this act for the 
purpose of determining the extent to which such 
programs and activities are contributing to the 
achievement of such policy, and to make recom
mendations to the President with respect thereto ; 

4. to develop and recommend to the President 

national policies to foster and promote the 
improvement of environmental quality to meet the 
conservation, social, economic, health, and other 
requirements and goals of the nation; 

5. to conduct investigations, studies, surveys, 
research, and analyses relating to ecological 
systems and environmental quality ; 

6. to document and define changes in the natural 
environment , including the plant and animal 
systems, and to accumulate necessary data and 
other information for a continuing analysis of 
these changes or trends and an interpretation of 
their underlying causes; 

7. to report at least once each year to the President 
on the state and condition of the environment; 
and 

8. to make and furnish such studies, reports thereon, 
and recommendations with respect to matters of 
policy and legislation the President may request. 

CEQ is to : {l) study the condition of the nation's 
environment, (2) develop new environmental programs and 
policies, (3) coordinate the wide array of federal environ
mental efforts , ( 4) see that all federal activities take 
environmental considerations into account, and (5) assist 
the President in assessing environmental problems and in 
determining ways to solve them . 

The council is named as one recipient of the environ
mental impact statements (EIS) prepared under section 102 
of the act. The council's objectives in reviewing the 102 
statements are : {l) to check agency compliance with NEPA 
and the council's guidelines , (2) to identify environmental 
problem areas where some general reform via executive 
order or legislation would be desirable , and (3) to monitor 
important and highly signifi~ant actions via the I 02 
process. 

The council was given an important responsibility in 
section I 02(8): 

all agencies of the Federal Government shall identify 
and develop methods and procedures in consultation 
with the Council on Environmental Quality 
established by title II of this Act , which will insure 
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that unquantified environmental amenities and values 
may be given appropriate consideration in decision
making along with economic and technical considera
tions (title I, section 102 (BJ). 

On March 5, 1970 President Nixon issued Executive 
Order - 11514 on the "Protection and Enhancement of 
Environmental Quality." The purpose of the order is to 
support the above-mentioned NEPA requirement. The 
heads of federal agencies are instructed to: 

Develop procedures to ensure the fullest practicable 
provision of timely public information and under
standing of Federal plans and programs with environ
mental impact in order to obtain the views of 
interested parties. These procedures shall include, 
wherever appropriate, provision for public hearings, 
and shall provide the public with relevant informa
tion, including information on alternative courses of 
action. Federal agencies shall also encourage State 
and local agencies to adopt similar procedures for 
informing the public concerning their activities affect
ing the quality of the environment. 

Guidelines for Environmental Statements 

CEQ is instructed to "issue guidelines to Federal 
agencies for the preparation of detailed statements on 
proposals for legislation and other Federal actions affecting 
the environment, as required by section 102 (2)(C)." 

The CEQ responded April 23, 1971 issuing guidelines for 
"Statements on Proposed Federal Actions affecting the 
Environment."* CEQ stated that: 

Underlying the preparation of such environmental 
statements is the mandate . . . that all Federal 
agencies, to the fullest extent possible, direct their 
policies, plans, and programs so as to meet national 
environmental goals. The objectives of section 
102(2)(C) of the Act and of these guidelines is to 
build into the agency decision-making process an 
appropriate and careful consideration of the environ
mental aspects of proposed action and to assist 
agencies in implementing not only the letter, but the 
spirit, of the Act. 

All federal agencies are instructed to "assess in detail the 
potential environmental impact" of their actions "in 
consultation with other appropriate Federal, State, and 
local agencies. Alternatives that minimize adverse impact 
should be explored," as should "both the long- and 
short-range implications to man, his physical and social 
surroundings, and to nature." 

*The full text of these guidelines is given in Appendix B. 

The CEQ guidelines provide that each agency establish 
its own formal procedures in consultation with the council 
for: 

1. identifying those agency actions requiring environ
mental statements, the appropriate time prior to 
decision for the consultations required by section 
102(2)(C), and the agency review process for 
which environmental statements are to be avail
able; 

2. obtaining information required in their 
preparation; 

3. designating the officials who are to be responsible 
for the statements; 

4. consulting with and taking account of the com
ments of appropriate Federal, State, and local 
agencies , including obtaining the comment of the 
Administrator of the Environmental Protection 
Agency, whether or not an environmental state
ment is prepared, when required under section 309 
of the Clean Air Act, as amended, and section 8 of 
these guidelines; and 

5. meeting the requirements of section 2(b) of 
Executive Order 11514 for providing timely public 
information on Federal plans and programs with 
environmental impact including procedures re
sponsive to section l 0 of these guidelines (section 
3, Agency and OMB procedures). 

In developing these procedures, the agencies are to 
consult with CEQ, OMB, and other appropriate federal 
agencies. 

Consultation should enable the federal agencies to 
achieve consistency in dealing with similar activities and 
should ensure coordination among federal agencies in the 
review of proposed activities. The CEQ set guidelines for 
use in deciding whether a proposed action requires the 
preparation of an environmental impact statement. Actions 
include legislation (including that for appropriations), 
projects and continuing activities, and policy, regulation, 
and procedure making. Each federal agency is to consider 
the "overall , cumulative impact" of actions affecting the 
environment because some actions are "individually limited 
but cumulatively considerable." When several federal agen
cies are involved in an action, the lead agency, "the Federal 
agency which has primary authority for committing the 
Federal Government to a course of action with significant· 
environmental impact," is to prepare the impact statement. 

Section 6 of the CEQ guidelines outlines the areas to be 
covered by the environmental impact statements. They can 
be summarized as: 

1. description of the proposed action; 
2. probable impact of the proposed action both 

primary and secondary; 
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3. any probable adverse environmental effects which 
cannot be avoided; 

4. alternatives to the proposed action; 
5. relationship between local short-term uses of 

man's environment and the maintenance and 
enhancement of long-term productivity; 

6. any irreversible and irretrievable commitments of 
resources and identification of how the action 
curtails the range of beneficial uses of the environ
ment; and 

7. discussion of the problems and objections of other 
federal, state, and local agencies and private 
organizations and individuals in the review process 
and the disposition of the issues. 

The first and seventh are not among the five areas listed 
in section 102(2XC) of NEPA; however, the seventh is in 
part required elsewhere in that section. The first part of the 
environmental impact statement, required by the CEQ, is a 
logical prerequisite to the discussion of any action. 

The necessity for using a "systematic, interdisciplinary 
approach" in the preparation of all environmental state
ments is underscored in the CEQ guidelines. Agencies are to 
identify the stages of program development in which 
environmental considerations come into focus. The guide
lines state that "The principle to be applied is to obtain 
views of other agencies at the earliest feasible time in the 
development of program and project proposals." Ninety 
days are to elapse between the issuance of a draft 
environmental statement and the undertaking of an admin
istrative action. Thirty days should elapse between the 
issuance of the final statement and the action, but these 
two periods may overlap. If an emergency does not permit 
the passage of the two time periods, the federal agency may 

consult the CEQ for alternative arrangements. 
The requirement of Executive Order 11514 that federal 

agencies ensure public information and understanding is 
emphasized in the CEQ guidelines. Agencies are instructed 
to make draft environmental impact statemen!s available to 
the public 15 days before the public hearing is held. 
Agencies are also reminded by the Freedom of Information 
Act to make the statement and comments available to the 
public. 

Major federal actions begun in either project or program 
form before the effective date of NEPA are subject to the 
EIS process "to the maximum extent practicable." If it is 
not possible to reassess the basic course of action, the 
agency involved should at least take major steps to 
minimize adverse environmental effects. 

The CEQ guidelines conclude with an appendix listing 
the federal agencies which should be consulted <Juring the 
environmental impact statement procedure. 

Summarj, of the CEQ Guidelines 

The CEQ guidelines require federal agencies to develop 
procedures necessary for the implementation of section 
102(2XC) of NEPA. First, agencies are to identify actions 
which require statements, according to the general guide
lines provided. Second, agencies are to use a "systematic, 
interdisciplinary approach" to obtain the information 
necessary for the seven parts of an environmental impact 
statement. The official responsible for the EIS process is to 
be identified within each agency. Federal, state, and local 
agencies are to be consulted in the preparation of the 
impact statements. Finally, timely public information is to 
be provided on all major federal actions which affect the 
environment. 
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CHAPTER FOUR 

ADMINISTRATIVE INTERPRETATIONS OF NEPA 

Federal agencies have responded in various ways to the 
NEPA mandate, developing their own formal procedures 
for the preparation of environmental impact statements. 
Some have developed guidelines which simply "repeat" the 
basic requirements of NEPA, Executive Order 11514, and 
the CEQ guidelines. Others have gone beyond the require
ments, issuing instructions which reflect a concern for 
particular environmental considerations based on the dis
tinctive character and clientele of the agencies. This chapter 
examines the guidelines of selected federal departments and 
agencies. 

OFFICE OF MANAGEMENT AND BUDGET 

Background 

In the March 12, 1970 message concerning the new 
Office of Management and Budget (OMB), the President 
indicated that the traditional budget function was only one 
of two important management tools requested. Staff 
capability needed to be enlarged in the areas of program 
evaluation and coordination. As the executive's accountant 
and chief program reviewer, OMB has emphasized the need 
for federal agencies' compliance with NEPA. Although the 
preparation of environmental impact statements (EIS) 
remains a function of the individual agencies, those agencies 
individually cannot fairly judge the overall effectiveness of 
their programs which may cross agency lines. OMB bridges 
the gap among agencies by using the capacity of the 
Executive Office for evaluating projects with environmental 
consequences and the effects those project may have on 
others. 

EIS Policies and Procedures 

Neither OMB nor CEQ are line agencies administering 
federal programs. Both, however, are responsible for ensur
ing that the environmental effects of proposed federal 
actions have been properly weighed. Prior to NEPA, OMB 
procedures did not emphasize environmental considera
tions; however, there were attempts to highlight the 
environmental impact of federal water resource develop
ment projects. 

On September 14, 1971 OMB issued guidelines for the 
implementation of NEPA. The guidelines require impact 
statements for particular actions. 

Legislative proposals from an agency must have 
demonstrated an effort to have environmental impact 
statements prepared so that an EIS can accompany 
the report on that legislation. If it is not possible to 
have the EIS ready to accompany the bills, then the 
responsible agency should indicate when the EIS will 
be available. Should the legislation be revised the EIS 
should be so revised . 

OMB has not required that federal agencies submit the EIS 
simultaneously with budget proposals. However, at the 
earliest possible time each agency is required to notify the 
appropriate OMB budget examiner of proposals which may 
significantly affect the environment and which are poten
tially controversial. 

According to one OMB official, as late as mid-1972 
consideration was given to the development of joint 
OMB-CEQ "yardstick" guides to enable uniform evaluation 
of federal programs. However, the existing case-by-case 
examination was judged the most "workable'· policy. In 
budget proposals submitted to OMB for approval, each 
agency submits environmental information on projects 
determined to be "major actions," according to that 
agency's guidelines. OMB requires each agency to list 
actions which, according to that agency's guidelines, neces
sitate the preparation of an EIS. For these programs each 
agency is to indicate the activity, the funds involved, the 
status of the EIS, whether a draft EIS has been prepared, 
whether comments on the draft have been received, 
whether the final EIS is ready, and any unusual aspects of 
the program: e.g., unresolved issues, potential controversy, 
unusual nature or degree of impact upon the environment. 
If a proposed action includes questionable or insufficient 
data, the proposal is returned to the federal agency for 
alteration. To date, only a handful of legislative and budget 
proposals have been rejected by OMB for environmental 
reasons. 
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Public Participation 

Each federal agency is responsible for developing proce
dures to insure public participation on environmental 
considerations of proposed projects. In addition, OMB 
issued Circular A-95 May 3, 1971 establishing procedures 
for obtaining federal, state, and local review and approval 
of proposed federal actions in accordance with section 204 
of the Demonstration Cities and Metropolitan Development 
Act of 1966, title IV of the Intergovernmental Cooperation 
Act of 1968, and section 102(2)(C) of NEPA. The OMB 
circular strengthens the role of the state, particularly that 
of the governor, by extending the authority to approve and 
disapprove proposed projects which may have ; significant 
environmental effects. Although the individual federal 
agencies are responsible for insuring public input, OMB is 
responsible for insuring the input of the various levels of 
government in both the review and approval capacities for 
proposed federal projects which may have significant 
environmental impact. 

ATOMIC ENERGY COMMISSION 

Background 

The Atomic Energy Commission was established by the 
Atomic Energy Act of 1946 "to provide by national policy 
that the development, use, and control of atomic energy 
shall be directed to make the maximum contribution to the 
general welfare and to the· common defense and security, 
and to promote world peace, increase the standard of living, 
and strengthen free competition in private enterprise" (U.S. 
Gov. Org. Man., 1972-1973, p. 384). 

The AEC procedure for regulatory activities and the 
102(2)(C) process were modified after the Calvert aiffs 
Coordinating Committee, Inc. v. United States Atomic 
Energy Commission decision on July 23, 1971. The U.S. 
Court of Appeals held that the AEC's regulations for the 
implementation of NEPA in AEC licensing proceedings did 
not comply in several specified respects with the dictates of 
that act and remanded the case to the AEC for rulemaking 
consistent with the court's opinion. 

EIS Procedures 

The result of the ordered rule changes was a revision of 
Appendix D (10 C.F .R. Part 50) which applies to licensing 

' proceedings for production and utilization facilities whose 
construction or operation may be determined by the 
commission to have a significant impact on the environ
ment. Section A of Appendix D outlines basic procedures 
for implementing NEPA, including an identification of the 
information required of applicants, the circulation of 
environmental reports and detailed statements for com
ment, and the role of atomic safety and licensing boards in 

the environmental review process. Section A guidelines now 
require applicants to submit a separate document with the 
application entitled "Applicant's Environmental Report
Construction Permit Stage." This report includes all five 
points required by NEPA and the CEQ: environmental 
impact of project, unavoidable effects, the relationship 
between local short-term uses of man's environment and 
maintenance of long-term productivity, irreversible and 
irretrievable commitments of resources, and alternatives to 
proposed actions. In addition to the emphasis on complete 
consideration of alternatives to the proposed action, a 
cost-benefit analysis is to be included in the environmental 
report. The report should also include "a discussion of the 
status of compliance of the facility with applicable environ
mental quality standards and requirements ... which have 
been imposed by federal, state, and regional agencies having 
responsibility for environmental protection." (37 F .R. 
15129,July28, 1972) 

Each applicant for a license to operate a production or 
utilization facility submits a separate document entitled 
"Applicant's Environmental Report-Operating License 
Stage." This document should contain all points contained 
in the construction report plus any additional environ
mental considerations particular to the operation of the 
facility . 

Upon receipt of the environmental report, the director 
of regulation or his designee analyzes the report and 
prepares a draft environmental statement. The commission 
then transmits a copy of the report and the draft statement 
to such federal agencies the CEQ designates as having 
"jurisdiction or special expertise in environmental con
cerns." Copies of the report and the draft statement are 
forwarded to all appropriate state and local authorities for 
comment. The comments received are used during prepara
tion of the final EIS. AEC has taken the position that all 
construction and licensing proceedings constitute ''a major 
federal action" and consequently, require an EIS. The EIS 
and a copy of each environmental report are sent to the 
CEQ along with comments received from federal, state, and 
local organizations and/or individuals. 

The AEC guidelines provide for review of all licenses 
issued prior to the enactment of NEPA and the Calvert 
Oiffs decision. The review is necessary in view of the 
court's decision that not all aspects of the 102(2)(C) 
process had been followed by the AEC. 

On June 27, 1972 the ;\EC issued procedures for 
nonregulatory activities and the 102(2)(C) process. An 
environmental assessment should precede the draft EIS. 
The assessment should be used to determine if a draft EIS is 
necessary and serve as the basis for the draft EIS. An 
interdisciplinary committee provides an internal review of 
the draft EIS. The director of environmental affairs tells the 
general manager which federal, state, and local agencies 
should receive a statement and whether a public hearing 
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should be held. The interdisciplinary committee then 
reviews the final EIS. 

Public Participation 

Following the Calvert Qiffs decision, the AEC affirmed 
its intention to be responsive to the conservation and 
environmental concerns of the public. AEC guidelines now 
include provisions to notify the public at all stages of the 
process about the status of the application and the 
availability of the environmental reports. This notification 
consists primarily of publication in the Federal Register and 
the distribution of summary copies to federal, state, and 
local clearinghouses for referral. Within 30 days after the 
date of publication, any person whose interest may be 
affected by the proceedings may answer the notice, 
outlining reasons for the continuation, modification, ter
mination, or conditioning of the license. Any person may 
petition to intervene and request a hearing. The commission 
or the presiding Atomic Safety and Licensing Board, as 
appropriate, will prescribe the time for the proceedings. 
The hearing will be subject to all rules and regulations for 
formal quasi-judicial proceedings. The commission or the 
Atomic Safety and Licensing Board will act as final arbiters 
of any disputes. 

Since Calvert Qiffs, the AEC has become more sensitive 
to environmental considerations; yet, to meet growing 
energy requirements, AEC must minimize cost and delay in 
authorizing the construction and licensing of new and 
existing facilities. The adopted environmental guidelines 
appear to balance AEC procedures to meet the needs for 
environmental protection and for new energy sources and 
permit a fair and efficient means for determining their 
priorities. 

lnteragency Cooperation 

One of the deficits of the guidelines issued by the AEC is 
the almost total lack of comment about how they would 
approach the question of interagency cooperation. A 
speculation as to how the AEC would interact with other 
agencies would be that they would act in an advisory 
capacity on questions involving nuclear energy. Other than 
this, there is no mention of interagency cooperation. 

CORPS OF ENGINEERS 

Background 

The U.S. Army Corps of Engineers is responsible for 
"civil works functions pertaining to the improvement of 
navigable rivers and harbors, flood control, and other water 
resources activities." (U.S. Gov. Org. Man. 1971-1972, p. 
141.) Establishing the pattern for the Corps' future 

involvement in civil works projects, an I 802 act of Congress 
required the agency to consider major actions only at the 
request of Congress. Although from its inception the Corps 
had been involved in civil works projects related to river 
and harbor improvement, in 1824 it was specifically 
authorized to carry out such projects. Finally, in 1936 the 
Corps' functions were further expanded to include federal 
flood control for the entire country. 

The development of regulations on EIS preparation by 
the Corps of Engineers has occurred in three phases. Phase I 
lasted from January 1970 to April I 971. During this 
period, guidelines and regulations promulgated by the 
Corps to implement NEPA established three principles: (1) 
almost all actions in the civil works programs of the corps 
have major impacts on the environment and should be 
considered "significant" in the sense of the act; (2) the 
term "environment" should be construed as the natural 
environment rather than the total human environment; (3) 
impact statements should be prepared for controversial 
ongoing projects and thus NEPA should be applied retro
actively at least to this limited extent. 

Phase II lasted from about May 1971 to December 1972. 
Guidelines and regulations issued during this period con
tained two major changes. First, henceforth NEPA was to 
be applied retroactively regardless of the controversial 
nature of the project. The Corps would prepare an EIS on 
each project in either a continuing construction or acquisi
tion status and on each continuing project in operation or 
requiring maintenance. These statements would be com
pleted in a three-year period. Priority would be given to 
those projects about to be started or those that would 
entail an irrevocable commitment of resources. Second, the 
term "environment" in the sense of NEPA was to be 
construed as the total human environment. This change was 
a response to section I 22 of the I 970 Rivers and Harbors 
Act which directed the Corps to develop guidelines for the 
assessment of the economic and social as well as the 
environmental effects of civil works projects. 

Phase III began with the most recent revision of the 
Corps regulations on impact statement preparation. These 
guidelines entitled Planning, Preparation and Coordination 
of Environmental Statements were issued on January 3, 
I 973. Three major changes were evident. First, the three
year schedule for the preparation of impact statements for 
ongoing or completed projects was scrapped. Instead, a 
schedule of all impact statements to be undertaken in the 
ensuing three years now will be required to be prepared 
annually and updated quarterly. Second, an environmental 
assessment may be substituted for an EIS when "the 
environmental impacts of the project are found to be too 
insignificant to warrant the cost and delay involved in 
preparing a statement." Third , the filing of impact state
ments on groups of actions was encouraged. 
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EIS Procedures 

The January 1973 guidelines instruct reporting officers 
to prepare impact statements for: 

1. legislation affecting the Corps; 
2. proposals under continuing authorities; 
3. construction or land acquisition not started but 

from which funds have been appropriated; 
4. requests for initiation funds to start construction 

or land acquisition on authorized projects; 
5. continuing construction and land acquisition; 
6. projects in operation, maintenance, and manage

ment status; 
7. regulatory permits for structures, discharges, or 

deposits or other actions in navigable waters 
when the responsible agency for environmental 
standards maintenance determines a significant 
effect on the environment would result; 

8. nonfederal construction of authorized projects (a 
nonfederal agency may prepare EIS instead, 
however); 

9. disposal of surplus project lands for port and 
industrial uses; and 

10. three-year schedule for EIS on projects in contin
uing construction or operation and maintenance 
status. 

The Corps guidelines exclude emergency protection and 
disaster relief action from the list of actions requiring 
impact statements. 

As demonstrated above, the Corps guidelines interpret 
NEPA broadly with respect to the types of actions 
requiring impact statements. At the same time, the guide
lines go into considerable detail spelling out what informa
tion should be included in the contents of the EIS. To 
illustrate, the guidelines define what is meant in the CEQ 
guidelines by a discussion of "overall, cumulative impact of 
the action proposed" by saying that the statements will: 

b. Discuss significant relationships between the pro
posal and any other existing and anticipated develop
ments. This should include not only Corps proposals 
but actions by others, either public or private, which 
may be affected by the project. Consideration should 
be given to both specific proposals and general trends 
in the region of influence. 
c. Discuss the significance of the regional and national 
environmental impact of the project, as applicable, 
supported by information indicating the relative 
scarcity or abundance of the environmental resources 
in question and other regional and national factors. 

Public Participation 

The Corps guidelines stress the importance of public 
participation in the planning and preparation of EIS . The 

purpose of such involvement on the part of the public is to 
provide: 

a continuous two-way communication process which 
involves keeping the public fully informed about the 
status and progress of studies and findings of plan 
formulation and evaluation activities; actually solicit
ing from all concerned citizens and conservation and 
environmental groups their opinions and perceptions 
of objectives and needs; and determining their prefer
ences regarding resource use and alternative develop
ment or management strategies plus any other infor
mation and assistance relevant to plan formulation 
and evaluation. 

To facilitate this two-way communication process, the 
guidelines call for two or, if necessary, three public 
meetings to consider the "environmental assessment" 
before the preliminary draft environmental statement is 
circulated for comment to the appropriate federal, state, 
and local agencies and clearinghouses. Furthermore, the 
guidelines specify that consultation with the public start as 
soon as environmental impacts are tentatively identified. To 
encourage public involvement throughout the planning and 
preparation stages, public notice is to be given concerning 
the availability of draft and final impact statements and the 
scheduling of hearings. 

In the spirit of the Corps guidelines the regional office of 
the Corps in Fort Worth has experimented with some new 
forms of public participation other than formal public 
meetings. Citizen advisory boards have been appointed to 
serve throughout the duration of projects. For example, on 
the Trinity River Project in Texas which was recently 
rejected by the voters in the area, there was a three-member 
board composed of an expert in environmental engineering 
from The University of Texas at Austin, an authority on 
ecology from the University of Houston, and an expert in 
land conservation from Texas Tech University. In addition 
to advisory boards, special workshops involving local 
environmental and conservation groups as well as agency 
personnel are conducted on special environmental problems 
pertinent to particular projects. These workshops are held 
prior to the checkpoint conference for Corps division 
personnel at which the potential environmental impacts of 
a proposed project are discussed. The workshops aid the 
conferees by their preliminary identification of some of 
those impacts. 

Interagency Cooperation 

The Corps guidelines specify that "existing coordination 
procedures will be utilized to the maximum in obtaining 
views of federal, state, and local agencies in the review of 
preliminary draft and draft environmental impact state
ments." 

At least 45 days are allowed for agency reply. After that 
period, a specific request for an extension of time may be 
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granted. In exceptional cases where time is a critical factor, 
a time limit of 30 days may be established. Concerning 
comment from other federal agencies, the Corps uses CEQ 
guidelines to determine which agencies have "jurisdiction 
by law or special expertise" and should receive a particular 
EIS for comment. Regarding comment from state and local 
agencies, the Corps guidelines state: 

Coordination of the environmental statement with 
state and local agencies authorized to develop and 
enforce environmental standards may be obtained 
directly with the agencies and with the appropriate 
state, regional, or metropolitan clearinghouse unless 
the Governor has designated some other source for 
obtaining this review. 

DEPARTMENT OF DEFENSE 

Background 

The Department of Defense (DOD), the successor 
agency to the National Military Establishment , was created 
by the National Security Act of 194 7 and under the 1949 
amendments was established as an executive department. 
The DOD is "part of a comprehensive program designed to 
provide for the security of the United States through the 
establishment of integrated policies and procedures for the 
departments, agencies, and functions of the Government 
concerned with national security" (U.S. Gov. Org. Man. 
1972-1973, p. 148). 

EIS Procedures 

The most recent DOD guidelines issued under section 
102(2)(C) of NEPA were approved by the Deputy Secre
tary of Defense on August 9, 1971. The guidelines give the 
following statement of environmental policy: 

At the earliest practicable stage in the planning 
process and in all instances prior to decision, the 
environmental consequences of any proposed action 
shall be assessed. 

The fact that the environmental consequences of any 
proposed action must be assessed does not mean that an 
EIS must be prepared for every department project. Before 
an environmental impact statement is required, the pro
posed undertaking must be judged to be a "major federal 
action significantly affecting the quality of the human 
environment." 

The guidelines identify virtually all department activities 
as "maJor actions"; however, such projects do not neces
sarily have a "significant" impact on the environment. 
Major actions include, but are not limited to: 

l. recommendations or favorable reports relating to 
legislation, including that for appropriations; 

2. policies, regulations, and procedure making; and 
3. projects and continuing activities. 

Environmental assessments of major actions determine 
whether the proposed activity will significantly affect the 
quality of the human environment, thus necessitating the 
preparation of an environmental impact statement.* 

DOD guidelines state that "it is impossible to list 
categorically all DOD projects or activities that are 'major 
federal actions significantly affecting the quality of the 
human environment.' "To determine whether the effects of 
an action are environmentally significant, however, "the 
proponent must evaluate the nature and degree of all (the 
action's) effects on the environment," as well as "the scope 
of the action and its potential impact on other persons." 

The guidelines recognize that it is "impossible to list in 
advance all of the environmental factors to be considered" 
in deciding the environmental significance of an action. 
Examples of important environmental factors delineated in 
the directives include an action's effects on water, the 
atmosphere, natural resources, the health and welfare of 
man, aesthetic values , and the total ecosystem. After 
considering these and other relevant factors, if it is decided 
that the action (I) affects the environment on a large 
geographical scale or (2) has a serious environmental impact 
on a restricted geographical area, then an EIS must be 
prepared. 

DOD directives specify certain types of activities which 
are excluded from the EIS process. These exemptions 
include: 

I. multinational activities (such as NATO) when the 
DOD component involved does not have primary 
decision-making authority; and 

2. combat or combat-related activities in a combat 
zone, riot control activities, and other emergency 
actions. 

Activities which may warrant the preparation of a 
detailed written environmental assessment, even though 
careful examination shows the action to have minor 
environmental impact, include: 

1. development or purchase of a new type of aircraft, 
ship, or vehicle; 

2. development or purchase of a new weapon system; 
3. real estate acquisition or outleases of lands; 
4. construction projects; 
5. new installations; 
6. disposal of biological or chemical munitions, pesti

cides, or herbicides other than in the manner in 
which they are intended to be used; 

*Most DOD actions conducted anywhere in the world are subject 
to the department's environmental assessment/impact statement 
process. 
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7. intentional disposal of any substances in a signifi
cant quantity or on a continuing or periodic basis; 

8. mission changes which increase the number of 
personnel in an area to a degree that will tax the 
environmental capability of the local civilian com
munity; and 

9. any action which may become the subject of 
environmental controversy. If an action becomes 
controversial, an EIS must be written. 

Public Participation 

The DOD guidelines make no definitive provision for 
public participation in the decision-making process in the 
preliminary stages of environmental assessment. The public 
is first given the opportunity to comment after an action is 
declared a "major action significantly affecting the quality 
of the human environment." It appears that public input 
normally occurs through the review and comment process 
provided for draft statements. These draft statements are 
made available to the public "at the earliest appropriate 
time." 

In certain situations, the DOD must actively "solicit the 
views of public organizations and hold public hearings on 
the proposed action" after the draft statement has been 
forwarded to CEQ, interested agencies, and the public. 
These include: 

1. where the proposed action by the agency will have 
a direct or peculiar impact on the people residing 
in a particular geographical area; 

2. where public organizations or members of the 
public possess an expertise to evaluate the impact 
of the action that may not otherwise be available; 
and 

3. where no overriding consideration of national 
security or time makes it illegal or impracticable to 
involve such organizations and when there is 
evidence of wide public interest. 

Interagency Cooperation 

The DOD guidelines give cursory treatment to inter
agency cooperation. At the top level of the department , the 
assistant secretary of defense (Health and Environment) 
must "maintain liaison with the Council on Environmental 
Quality, the Environmental Protection· Agency, and the 
Office of Management and Budget with respect to the 
environmental policies affecting the entire Department of 
Defense." 

The directives also encourage the DOD to consult with 
other federal, state, and local agencies "in developing and 
obtaining the necessary information to prepare [an environ
mental impact] statement," though communication is not 
mandatory. Since NEPA requires that draft statements be 

circulated to appropriate government agencies for com
ment, the DOD guidelines specify that "review comments 
will be requested [on draft statements] from other DOD 
components, the CEQ, and appropriate Federal, state, and 
local agencies." 

In summary, the DOD guidelines go beyond the man
dates of NEPA in requiring that the environmental impact 
of all department actions-not solely "major actions" -be 
assessed. Moreover, the directives provide a basically liberal 
interpretation of the phrase "major action significantly 
affecting the quality of the human environment." Most 
DOD activities are considered to be major actions, requiring 
the preparation of an EIS if judged to be environmentally 
significant. This determination must be made by con
sidering a broad range of relevant environmental factors. 

It is important to note, however, that the DOD does not 
adhere to a totally "active" interpretation of NEPA. These 
guidelines do not go beyond the bare requirements of the 
act in providing for public participation or interagency 
coordination and cooperation. 

FEDERAL POWER COMMISSION 

Background 

The Federal Power Commission is an independent 
regulatory agency operating under the Federal Power Act 
and the Natural Gas Act, regulating the interstate aspects of 
the electric power and natural gas industries. Included in 
the duties of the commission are: the issuance of permits 
and licenses for nonfederal hydroelectric power projects, 
regulation of the rates and other aspects of interstate 
wholesale transactions in electric power and natural gas, 
and issuance of certificates for interstate gas sales and 
construction and operation of interstate pipeline facilities. 

Pursuant to NEPA's directives the commission issued 
Order No. 415 (35 F.R. 18958, December 15, 1970) on 
December 4, 1970 which established regulations for the 
implementation of NEPA. The regulations are set forth in 
sections 2.80-2.82 of the general rules (18 C.F.R. 
2.80-2.82). 

The commission found it desirable to revise these 
regulations, based on its experience in applying the regula
tions and the guidelines issued by the CEQ. On November 
19, 1971 the commission issu~d Order No. 415-B, which 
amended sections 2.80, 2.81, and 2.82 of the general rules 
and section 4.41 of the regulations under the Federal Power 
Act (36 F .R. 22738, November 30, 1971 ). However, 
petitions were filed with the commission, seeking a rehear
ing and further consideration of the amendments to the 
regulations. 

On January 17, 1972 the Court of Appeals for the 
Second Circuit ruled that the commission's regulations were 
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not in compliance with NEPA (Greene County Planning 
Board v. F.P.C, 455 F. 2d 412, CA2 , 1972). The 
commission was unsuccessful in seeking a petition for 
rehearing en bane from the Second Circuit. The commission 
subsequently filed a petition for writ of certiorari with the 
Supreme Court which was denied on October 10, 1972. 

On October 30, 1972 the commission published notice 
of its intention to amend its regulations (37 F .R. 23360, 
November 2, 1972). November 17, 1972 was given as the 
last day to file comments for consideration by . the 
commission. Seventeen comments were filed on time (e.g., 
Consolidated Edison Company, Environmental Defense 
Fund). Twelve comments were filed late (e .g., Duke Power 
Company, Department of Interior , Environmental Protec
tion Agency, Sierra Club). All comments received were 
considered, whether filed on time or not. 

The commission issued Order No . 415.C on December 
18, 1972 amending sections 2.80, 2.81 , and 2.82 of the 
general rules, section 4.41 under the Federal Power Act , 
and sections 157.7 and 157.14(a) of the regulations under 
the Natural Gas Act. 

EIS Procedures 

The commission has separate procedures for the han
dling of applications under the Federal Power Act and 
those under the Natural Gas Act. Under the Federal Power 
Act, the commission considers projects in excess of 2,000 
horsepower or for reservoirs only providing regulatory 
flows to downstream (major) hydroelectric projects to be 
major. The distinction of "major" is drawn from the 
Federal Power Act itself. If an applicant's project falls in 
this category he is required to file a detailed report on the 
environmental factors specified in the commission's regula
tions. 

Under the Natural Gas Act, all certificate applications 
filed under section 7(c) of the act for the construction of 
pipeline facilities, with certain exceptions, shall be accom
panied by the applicant's detailed report of the environ
mental factors specified in section 2.80 of the general rules. 

For all applications, the commission's . staff makes an 
initial review of the applicant's report and, if necessary, 
requires the applicant to correct deficiencies in the report. 
The staff independently analyzes all facets of the proposed 
action. The staffs analysis is not to rely on the applicant's 
report, and is to consider information available to the staff 
from other sources. 

The commission's staff makes an initial determination 
whether or not a staff draft environmental impact 
statement will be issued, and this determination is subject 
to review by the commission, which reserves the right to 
make a final determination. 

Public Participation 

The commission's regulations permit intervenors to take 
a position on environmental matters regarding the commis
sion's environmental impact statement. Intervention is 
based on the staffs draft environmental impact statement 
and is limited to issues raised by it. In addition to the 
petition to intervene, the intervenor must file comments on 
the staffs draft statement analysis of the intervenor's 
environmental position, any differences the intervenor has 
with the staffs position, and also comments that offer 
evidence for the record that supports their position. 

Interagency Cooperation 

The commission's regulations echo NEPA regarding 
notifying and making environmental impact statements 
available to appropriate governmental bodies. Apart from 
this, interagency involvement must be seen as informal. 

DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT 

Background 

The Department of Housing and Urban Development 
(HUD), established by the Department of Housing and 
Urban Development Act of 1965, became operational 
November 9, 1965. HUD's primary purpose is "to assist in 
providing for sound development of the Nation's communi
ties and metropolitan areas" by providing assistance for 
housing and community development through a series of 
regional, area, and insuring offices. 

In response to CEQ's April 23 , 1971 guidelines, HUD 
issued Draft Circular 1390.1, establishing departmental 
policies, responsibilities , and procedures for the protection 
and enhancement of environmental quality. The circular 
applies to legislative proposals, all central office guidelines, 
and individual project approval actions on insurance loans 
and grants, subsidies, and demonstration projects. 

EIS Procedures 

HUD guidelines, perhaps the most explicit and 
comprehensive of any federal agency , cover administrative 
policies and procedures regarding the physical , social , and 
aesthetic dimensions of the environment. These include 
definitions for determining "major HUD actions signifi
cantly affecting the human environment" as follows: all 
applications, amendments , and changes to ongoing projects, 
except for individual single family mortgage insurance 
actions , disaster aid, and emergency activities. 

In order to accomplish this broad scope of environ
mental review, HUD has established three administrative 
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clearance levels: normal, special, and 102 statements. The 
categories are distinguished by the threshold of environ
mental impact, the degree of potential controversy, and the 
extent to which a project raises environmental questions 
not anticipated by the HUD central office. "Normal" 
clearance applies to eveJy application for assistance or 
insurance excepting those projects noted above. This review 
occurs primarily at the area and insuring office level and is 
the responsibility of the field program representative. 
"Special" clearance applies to larger projects or projects 
above a prescribed environmental impact threshold. This 
review occurs most often at the area office and it is at this 
point that determination is made as to whether or not a 
102 statement is required. If no further action is deemed 
appropriate, a negative statement is prepared, indicating 
that approval of the application is consistent with estab
lished policy. If, however, unresolved issues remain or if the 
issues raised have national significance, an environmental 
impact statement is drafted. The EIS consists of a one-page 
summary sheet and a detailed, interdisciplinary analysis of 
the environmental consequences. Note that at any point in 
the clearance process a project application may be judged 
unacceptable and disapproved. 

As of December 31, 1972 only 50 impact statements 
had been prepared by HUD. According to a HUD official, 
CEQ regards the quality of the impact statements as 
superior but the quantity as disappointing. It appears, he 
noted, that the threshold formula has perhaps screened out 
too many projects. 

Most HUD personnel seem to regard environmental 
clearance as an additional bureaucratic regulation, although 
essentially a worthwhile one. Particularly enthusiastic are 
those staff members committed to a philosophy of sound 
social planning. On the other hand, the engineering and 
construction staff point out that, in a less publicized and 
less sophisticated way, the predecessor to HUD, the Federal 
Housing Authority, had been assessing environmental fac
tors as early as the 1940's. 

A final comment is made regarding the fact that 
environmental clearance responsibilities have been added to 
the existing workload of HUD staff which has resulted in 
serious problems of backlog in many offices. Consequently, 
many more special reviews and more than I 00 statements 
are being completed at the area and insuring offices. With 
projected cutbacks in HUD appropriations, it appears 
highly unlikely that additional environmental review staff 
will be hired. 

Public Participation 

According to a HUD official, procedures to insure input 
from public sources during both the special and the EIS 
review processes are limited. The circular states only that 

copies of the EIS be provided to "key private groups having 
an interest in the federal action in point, and to appropriate 
HUD information centers for reading by the public." 
Similarly, negative statements and supporting data are made 
available for public reading via information centers. No 
public hearing has been held solely for environmental 
review purposes; however, public hearings have been con
ducted in conjunction with other aspects of HUD's activi
ties. In addition, HUD does not require comment from 
state and local agencies during a special review. The 
environmental clearance worksheet requires comments only 
from the A-95 authority (regional clearinghouse) and leaves 
the option for soliciting further comments from other 
relevant agencies. 

Interagency Cooperation 

HUD sources stated that little or no attention has been 
given to the problem of distinguishing between lead 
agencies, nor is reference made in the guidelines to HUD's 
review responsibility when the agency supplements another 
agency's grant. In addition, there are no explicit policies 
and procedures established regarding assessment of projects' 
cumulative impact on the environment. The guidelines are 
limited in this matter to requiring a locality impact review, 
in which HUD projects significantly affecting the environ
ment are reviewed in juxtaposition with other HUD 
activities in a given locality. 

DEPARTMENT OF THE INTERIOR 

Background 

The 124-year-Old Department of the Interior is the chief 
custodian of the natural resources of the United States. Its 
general jurisdiction includes the administration of federal 
lands, the conservation and development of mineral, water, 
aquatic and wildlife resources, and the management of 
hydroelectric power systems. Numerous department pro
jects significantly affect the environment. NEPA has had a 
significant impact upon the department's planning and 
decision-making process. 

EIS Procedures 

Pursuant to NEPA's Section 102(2)(C), Executive Order 
11514, the CEQ guidelines and the OMB Bulletin Number 
72-6, the Department of the Interior developed procedures 
for the preparation of EIS. 

Department guidelines delineate criteria for determining 
whether a proposed action is "a major action" or will 
"significantly affect the environment." Actions to be 
considered include but are not limited to: 
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1. recommendation or favorable reports to the 
Congress relating to legislation, including appropri
ations; 

2. projects, programs, and continuing activities, 
which include research, (a) directly undertaken by 
department agencies, (b) supported in whole or in 
part through federal contracts, grants, subsidies, 
loans, or other forms of financial assistance, or (c) 
involved with a federal lease, permit, license, 
certificate, or other entitlement; 

3. recommendations or adoption of policies, principles, 
standards, procedures, regulations , and plans 
which affect the environment ; and 

4. actions relating to natural or cultural 
resources-acquisition or disposal , regulation, per
mission, prohibition, institutional control of their 
use, operational or physical management, con
struction or operations of structures to manage the 
actions, and recommendations for comprehensive 
program or project management plans. 

Department of the Interior guidelines instruct depart
ment employees to examine the overall cumulative effects, 
possible public opposition, positive and negative environ
mental impact, short- versus long-term goals, and direct or 
indirect effects on the human environment to determine 
whether a proposed action "significantly affects the envi
ronment." The head of each department bureau or office 
decides whether an EIS shall be filed , subject to review by 
the assistant secretary for program policy. 

According to officials in the Department of the Interior, 
environmental impact statements are prepared for any 
action meeting the criteria or considerations listed above. 
Statements are prepared for any project which may have 
only a marginal environmental impact. Statements are 
prepared for projects not necessarily requiring them. 
However, this action does prevent environmental groups 
from seeking a court order to halt departmental projects for 
which EIS were not prepared. 

Public Participation 

The departmental guidelines state that the "public will 
be provided timely information and material sufficient for 
an understanding of plans and programs with environmental 
impact in order to obtain the views of interested parties." 
Employees of the department have met two problems while 
attempting to implement this section of the guidelines. 
First, it is difficult to define "public." Is the public the 

entire population of the United States? Is it only the 
persons in the affected area? Or is it the interested persons 
in the affected area? Second, how should the public be 
informed? Should meetings be held or notice published? 
Finally, at what stage should the public participate? Before 
the final EIS is written? Before the department decides 
whether or not to fund a project? 

Interior has concentrated on the "identification and 
accomodation of public discontent," issuing press releases 
on proposed projects, posting notices in public places, in 
newspapers, and in the Federal Register, holding public 
meetings in the proposed project area, and telephoning and 
corresponding with potentially interested and traditionally 
active environmental groups. Copies of the draft EIS are 
made available to the public at the Office of Communica
tions, at the bureau or office headquarters, at the bureau 
field office, at state, regional, and metropolitan 
clearinghouses (when appropriate), and at a public meeting 
place. Whenever it is economically feasible, draft copies are 
made available upon public request. All EIS must include a 
discussion of public participation. 

Interagency Cooperation 

Review and comment is required for all statements. 
Statements must be sent to agencies with legal jurisdiction 
and appropriate environmental expertise. A full discussion 
of this phase must be included in the final EIS. 

When two or more agencies within the Department of 
the Interior are involved in the same project , the assistant 
secretary for program policy designates the responsible lead 
agency who must prepare the EIS. When department 
agencies and other agencies are involved in the same 
project , the assistant secretary for program policy consults 
with CEQ and the other federal agency to settle the 
dispute. It is unclear who should make the decision if an 
agreement cannot be reached. The department's prime 
consideration for determining the lead agency question is 
which agency has the primary authority for committing the 
federal government to a course of action. This is generally 
interpreted to mean the agency which has committed the 
most money. 

Since the Department of the Interior's primary mission 
is to protect and develop natural resources, employees 
should have been sensitive to environmental concerns even 
prior to the passage of NEPA . However, department em
ployees freely admit the NEPA requirements have con
tributed to a more thorough assessment of environmental 
variables. 
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CHAPTER FIVE 

JUDICIAL INTERPRETATION OF NEPA 

INTRODUCTION 

The National Environmental Policy Act (NEPA) of 1969 
has had far-reaching consequences which were not en
visioned even by those legislators who formulated the act 
and voted for its adoption. Since its passage, the act has had 
great impact upon the decision-making process in federal 
agencies by forcing consideration of environmental factors 
whenever a major federal action is found to significantly 
affect the quality of the human environment. Not only has 
it added another facet to administrative deliberations, but it 
also has forced numerous alterations of internal agency 
procedures. 

Unlike many pieces of federal legislation, the passage of 
NEPA resulted in an almost immediate onslaught of 
litigation by private citizens and groups with environmental 
concerns. NEPA was recognized as a possible vehicle for 
interjecting environmental protection and concerns into 
governmental processes, and suits and requests for injunc
tions were filed against almost every federal agency with 
funding or certification authority for construction projects 
and against many of those with regulatory functions. The 
treatment of these cases by the courts has established 
NEPA as an important law governing federal operations. 
With few exceptions, the courts have interpreted the 
procedural requirements of the act strictly and have not 
hesitated to issue injunctions in cases of noncompliance. 

The voluminous litigation* involving NEPA since Jan
uary 1970 forms a large and not altogether consistent body 
of precedent and interpretation. This chapter describes and 
assesses the current status of judicial interpretation of the 
act. The chapter is divided into three sections: the first 
defines the agencies which must file impact statements and 
the conditions under which they must be filed; the second 
outlines the required content of statements; and the third 
explores aspects of the judicial review of NEPA. Decisions 
reported after January 31, 1973 were not considered in the 
preparation of this chapter. 

*The third annual u:port (August 1972) of the Council on 
Environmental Quality lists more than 200 cases brought to courts 
under NEPA. 

WHO MUST FILE AN 
ENVIRONMENTAL IMPACT STATEMENT 

As noted previously the need for preparation and filing 
of environmental impact statements stems from section 
102(2)(C) of NEPA which requires each federal agency to 
prepare a detailed statement for inclusion in "every 
recommendation or report on proposals for legislation and 
other major federal actions significantly affecting the 
quality of the human environment ...." (NEPA 1969). 
Judicial review of agency compliance with NEPA has 
repeatedly upheld the inflexible nature of the section 
102(2)(C) requirements. Whenever a project has been 
shown to be a major federal action which has or will have a 
significant environmental effect, the filing of an impact 
statement has been required (D.C. Cir. 1971a; D.C. 1972a; 
N,Y. 1972a; Wash. 1972a). In SCRAP v. United States 
(D.C. 1972b), the court noted that an environmental 
statement is required whenever an action "arguably" will 
have an environmental impact. If an action does not 
significantly affect the environment (Me. 1972), or if it is 
not instituted by, or financially participated in, or does not 
provide benefit to the federal government, no impact 
statement is required. Since the requirements of NEPA 
apply only to federal agencies, state or local actions 
undertaken without federal involvement are not subject to 
the act. In the absence of state environmental legislation, 
no impact statements are required for such state or local 
actions (7th Cir. l 972a). However, state projects planned to 
meet federal standards in order to retain the possibility of 
federal funding must comply with NEPA if that possibility 
is ever to become a reality (Cal. l 971a). 

Although some federal agencies have argued that strict 
compliance with the directions of section 102(2)(C) will 
result in project delay , increased cost, and undue adminis
trative burden, the courts have been reluctant to alter their 
strict interpretation of the requirements (D .C. Cir. 1971 a; 
Cal. 1972a; D.C. 1972a; D.C. 1972c; Mass. 1971; N.C . 
l 972a).t Nor does adherence to formal agency procedure 

tHowever, in applying NEPA to projects commenced prior to its 
effective date some courts have urged a moderate and flexible 
approach (Mass. 1971). 
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controlling certain actions automatically excuse the agency 
from compliance with NEPA (N.Y. 1972b). 

Federal projects are subject to environmental considera
tion notwithstanding their designation as temporary under
takings or the fact that they have been broken down into 
minute component parts (Iowa 1972a; N.Y. 1972c; Va. 
1972a; D.C. 1972b). Even if the adverse environmental 
effects of such projects were to be local in their impact, the 
necessity of preparing a statement could not be avoided. 
The guidelines adopted by the Council on Environmental 
Quality (CEQ) specifically state that " ... actions may be 
localized in their impact, but if there is potential that the 
environment may be significantly affected, the statement is 
to be prepared" (CEQ 1971). The guidelines also provide 
that statements be filed to cover all proposed actions the 
environmental impact of which is likely to be "highly 
controversial." In addition, the fact that the agency's 
ultimate decision will not be affected by compliance with 
section 102(2)(C) is not sufficient justification for non
filing. As noted by the court in CTty ofNew York v. United 
States (N.Y. 1972b), "To permit an agency to ignore its 
duties under NEPA with immunity because we have serious 
doubts that its ultimate decision will be affected by 
compliance would subvert the very purpose of the Act ...." 

Timing 

One of the most difficult problems that has arisen in 
connection with the need for environmental impact state
ments is the timing of their preparation. At what stage of 
planning, licensing, or funding does a major federal action 
significantly affecting the quality of the human environ
ment require a statement? NEPA's legislative history 
indicates that one of the strong motivating forces behind 
section 102(2)(C) was to make exploration and considera
tion of environmental factors an integral part of the 
decision-making process. In Boston v. Volpe (1st Cir. 1972) 
the court described this concept as the duty of responsible 
agency officials to consider environmental consequences 
before a significant project is launched and to take into 
account the cumulative impact of the proposed action and 
any further actions which may be contemplated (cf. Minn. 
1972). However , the principle of cumulative results applies 
only to federal actions (4th Cir. l 972a). Early application 
of NEPA's standards allows the agency to develop environ
mentally desirable alternatives before authorizing an irre
versible and irretrievable commitment of resources (9th Cir. 
1971 ). * By the same token, a project must be of sufficient 

*Lathan v. Volpe, 455 F. 2d 111 (9th Cir . 1971), 3ERC 1362. 
See Keith v. Volpe, 352 F. Supp. 1324 (Cal. 1972), 4ERC 1562 ; 
wherein the court required compliance with NEPA before allowing 
further right-of-way acquisitions recognizing that the expenditure of 
money for such acquisitions would impede an objective evaluation 
of the project as required by NEPA. See also Sierra Club v. Morton, 
348 F. Supp. 219 (Cal. 1972b), 4ERC 1547. 

definiteness to allow meaningful evaluation of its environ
mental impact and the alternatives proposed. Often con
gressional approval of Corps of Engineers projects is based 
on preliminary plans which are subsequently modified. So 
long as the changes do not exceed the "margin of error" 
allowance for the project it is unlikely that the courts will 
rule the changes to be so substantial as to require new 
authorization from Congress and the preparation of a new 
impact statement to accompany such request for new 
authorization (5th Cir. l 970a; 5th Cir. l 972a). 

Incremental Actions 

Section 11 of the CEQ guidelines gives federal agencies 
some guidance in applying NEPA's section 102(2)(C) 
requirements to existing programs and continuing projects 
(CEQ 1971).t In Environmental Defense Fund v. Corps of 
Engineers (Ark. 1971) reliance was placed on sections 
lOl(a) and (b) of the act to demonstrate its applicability to 
continuing programs. More recently , the court in Lee v. 
Resor (Fla . 1972) drew a distinction between ongoing 
projects and continuing projects. It characterized the 
former as projects started before NEPA and having a 
definite termination date known when the project was 
commenced. Continuing projects are those without a 
definite termination date. Spraying the St. Johns River in 
Florida with a herbicide to control water hyacinths was 
held to be a continuing project although it was started 20 
years before NEPA. As such, an impact statement was 
required although the court allowed spraying to continue 
while the statement was being prepared. 

Thus federal agencies are required to improve or upgrade 
existing plans and programs to meet the goals of NEPA 
section 1 OJ "to the fullest extent possible." Some projects 
may be at a stage where the costs of altering them in 
accordance with NEPA's standards or abandoning them 
altogether would far outweigh whatever environmental 
benefits might accrue from such action. When there is any 
doubt as to whether this critical stage has been reached, the 
question must be resolved in favor of NEPA's applicability 
(Va. 1971; 4th Cir. l 972b; 9th Cir. 1972). Moreover, the 
application of NEPA to ongoing projects must be more 
than a proforma ritual. Environmental consideration must 
be given at every important and appropriate stage of the 
agency's proceedings (D.C. Cir. 197Ja). 

tsection 11 provides as follows: "To the maximum extent 
practicable the section I 02(2)(C) procedure should be applied to 
further major Federal actions having a significant effect on the 
environment even though they arise from projects or programs 
initiated prior to enactment of the Act on January I, 1970. Where it 
is not practicable to reassess the basic course of action , it is still 
important that further incremental major actions be shaped so as to 
minimize adverse environmental consequences. It is also important 
in further action that account be taken of environmental conse
quences not fully evaluated at the outset of the project or 
program." 
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The amount of funds expended and the state of the 
project are both recognized as proper factors to be 
considered in determining NEPA's effect on the project. 
However, " . .. the degree of the completeness of the work 
should not inhibit the objective and thorough evaluation of 
the environmental impact of the project as required by 
NEPA" (Ark. 1971; Ga. 1971 ; 6th Cir. 1972 : but cf. 4th 
Cir. 1972). 

"Fullest Extent Possible" 

The introductory language of NEPA section 102 pro
vides that all agencies of the federal government shall 
comply with the requirements of the section, including the 
preparation and filing of environmental impact statements 
"to the fullest extent possible." Although that statutory 
phrase seemingly affords agencies a potential for excusing 
themselves from strict compliance with section 102 direc
tives, the courts have repeatedly held that it does not 
provide an "escape hatch for foot-dragging agencies" by 
making NEPA's procedural requirements discretionary. 
These duties are not inherently flexible , must be complied 
with unless clearly in conflict with other statutory author
ity, and generally outweigh considerations of delay or 
administrative difficulty (D.C. Cir. 1971a). 

"To the fullest extent possible" has been interpreted as a 
phrase of emphasis rather than one of limitation (Ark. 
1972a) and meant to apply to projects even when the basic 
federal action was taken prior to NEPA's effective date so 
long as some federal approval or action remains to be given 
(Wisc. 1972). Applications for federal funding or grant 
assistance may be refused if it can be shown that the federal 
agency involved did not comply with NEPA requirements 
"to the fullest extent possible." Legislation for federal 
grants which prohibits federal control of the grant once the 
grantee meets the requirements of the legislation does not 
exclude the federal granting agency from satisfying NEPA 
requirements while considering the grant application (4th 
Cir. 1971). 

Although the act demands maximum compliance 
through comprehensive and objective treatment of environ
mental management by the responsible agencies, reviewing 
courts have ruled that perfection is not required (Ark. 
l 972a). In the case of progressing federal projects, a 
"reasonable approach" toward compliance is acceptable , 
and in some instances all that may be required for 
compliance with section 102 is the updating of the impact 
statement (Ga. 1971). 

"Major Federal Actions Significantly 
Affecting the Quality of the Human Environment" 

It is not unusual to find that the pivotal language of a 
statute is extremely broad and not amenable to precise 
definition. So it is with section 102(2)(C) of NEPA. There 

are at least three factors to be interpreted in the analysis of 
whether an impact statement must be prepared. First, is the 
action proposed a "major federal action"? Second, will that 
major federal action "significantly affect the quality-of the 
human environment"? Third, what is the scope of the 
"human environment"? Therefore, the guidance which the 
courts have provided in these areas has been very impor
tant. 

In Natural Resources Defense Council v. Grant (N .C. 
l 972a; 2d. Cir. l 972a) the court defined a "major federal 
action" as one which requires substantial planning, time, 
resources, and expenditures. Hence it held that the Soil 
Conservation Service's Chicod Creek project involving 66 
miles of stream channelization was a major federal action. 
The project had been in the planning state for several years, 
would cost approximately $1.5 million (of which almost 
one-half would be federal funds) , and would require 
substantial time and effort for implementation. Similarly, 
in Businessmen v. D.C. City Council (D.C. 1972a) it was 
concluded that a downtown urban renewal project re
quiring the acquisition of land and the replacement of 
existing structures constituted a "major federal action." On 
the other hand , the courts have also held that neither the 
construction of a 66-unit housing complex financed under 
section 236 of the National Housing Act nor the issuance of 
a Federal Power Commission certificate to construct a 
second , aboveground storage facility for liquified natural 
gas were "major federal actions" within the meaning of 
NEPA (Cal. 197lb; Iowa 1972b; W.V. 1972; D.C. 1972d; 
3rd Cir. 1972). In the latter case the court's decision 
resulted from its finding that the gas company's liquified 
natural gas facility had been in operation for a considerable 
period prior to the subject certification, that the project 
was only an expansion of the existing facility, and that it 
did not involve either the expenditure of federal funds or 
the taking of public land. 

Several agencies have attempted to provide decision
making guidance by defining what constitutes a major 
action for those agencies. One method currently eliminates 
any project falling below a pre-defined threshold. For 
example , projects which involve less than $500,000 in new 
construction from all sources are not considered major 
actions (HUD 1972), and the Federal Power Commission 
(FPC) has ruled that projects involving less than 2,000 hp 
are not major actions (FPC 1970). Whether such artificial 
determinations will satisfy the mandate of NEPA appears 
questionable. While the agency administrator has a degree 
of discretion in determining whether the proposal before 
him is a major federal action significantly affecting the 
quality of the human environment, his decisions will be 
measured against the circumstances of the particular project 
under consideration upon challenge in the courts. Arbi
trary , predetermined standards may be rejected as incon
sistent with NEPA's policy declaration. In Hanly v. 
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Kleindienst (2d Cir. l 972b) the court held that before 
making a preliminary or threshold determination of signifi
cance the responsible agency must give notice to the public 
of the proposed major federal action and provide an 
opportunity for submittal of relevant facts which might 
bear upon the agency's threshold decision. Moreover, 
reliance on such a standard may lead to untenable results in 
projects involving two or more federal agencies. 

The standard "significantly affecting the quality of the 
human environment" has been construed as "having impor
tant or meaningful effect, direct or indirect, upon a broad 
range of aspects of the human environment" (N.C. 1972a). 
In holding that the Soil Conservation Service's· stream 
channelization project in North Carolina reached that 
standard the court said: 

Any action that substantially affects, beneficially or 
detrimentally, the depth or course of streams, plant 
life, wildlife habitats, fish and wildlife, and the soil 
and air significantly affects the quality of the human 
environment (N.C. 1972a). 

In a later case, the court provided two measures for use 
in determining whether a project has significant effects: the 
extent to which the proposed action will cause adverse 
environmental effects in excess of those created by existing 
uses in the area affected by it, and the absolute quantitative 
adverse environmental effects of the a1.:tion, including the 
cumulative harm that results from its contribution to the 
existing adverse conditions or uses in the affected areas (2d 
Cir. 1972b). 

Alteration of the character of a geographic area through 
urban renewal (D.C. 1972a) and construction of a high-rise 
apartment (Ore. 1971) have led courts to reach similar 
conclusions concerning projects for urban areas. In Busi
nessmen v. D.C. City Council the court emphasized that the 
urban renewal project would increase pedestrian and 
vehicular traffic and parking and public transportation 
needs. The court in Goose Hollow Foothills League noted 
that the project would produce the first high-rise apartment 
in the area and would further change its character by 
increasing the student population. 

These last two cases demonstrate the willingness of the 
courts to expand NEPA's definition of the "human 
environment" beyond such natural elements as plants, 
animals, soil, water, and air. Perhaps this aspect has been 
best expressed by the Court of Appeals in Hanly v. Mitchell 
(2d Cir. l 972c; see also 4th Cir. 1971 ). Because existing 
facilities were so limited, the Government Services Adminis
tration (GSA) proposed to construct two nine-story build
ings behind the U.S. Court House at Foley Square in 
Manhattan. One of the buildings was to house a new jail. 
Responding to the government's contention that the 
plaintiffs' concerns were nonenvironmental and hence not 
relevant under NEPA the court stated : 

The National Environmental Policy Act contains no 
exhaustive list of so-called "environmental considera
tions," but without question its aims extend beyond 
sewage and garbage and even beyond water and air 
pollution .... The Act must be construed to include 
protection of the quality of life for city residents. 
Noise, traffic, overburdened mass transportation 
systems, crime, congestion, and even the availability 
of drugs all affect the urban "environment" (2d Cir. 
1972c). 

Questions as to whether a proposed action constitutes a 
major federal action significantly affecting the quality of 
the human environment will remain perplexing, and federal 
agencies and the courts will continue to refine these 
concepts. 

The Lead Agency Concept. A proposed federal project 
will often require action on the part of two or more federal 
agencies. To avoid unnecessary duplication in such cases, 
section S(b) of the CEQ guidelines provides for the 
designation of a lead agency and the assignment of 
responsibility for preparation of any necessary environ
mental impact statement to that agency. The guidelines 
define a lead agency as that federal agency which has 
primary authority for committing the federal government 
to a course of action with significant environmental impact. 
Because it will not always be clear which is the lead agency, 
CEQ has further provided that as necessary it will assist in 
resolving questions of lead agency determination. Presum
ably, if the determination is made or expressly concurred 
in, by CEQ and has a rational basis, it will not be disturbed 
by a reviewing court. On the other hand, where no formal 
agreement has been reached between the agencies and 
where CEQ has not been consulted, the risk of successful 
court challenge is significantly increased. 

It remains to be answered on a case-by-case basis 
whether it is the funding agency or the "permitting agency" 
which has "primary authority for committing the federal 
government." In Upper Pecos Association v. Stans (N.M. 
1971; 10th Cir. 197la, cert. granted 1972), the Economic 
Development Administration (EDA) had made a grant to 
finance 80 percent of the cost of constructing a road in the 
Elk Mountain area of New Mexico. In response to a 
complaint that its failure to file an environmental impact 
statement prior to making the offer of a grant constituted a 
violation of NEPA , EDA argued that because of the Forest 
Service's continuing commitment to the road project and 
the actions it was still required to take, the Forest Service 
was the lead agency charged with responsibility for pre
paring the statement. The district court agreed and the 
court of appeals concurred in that determination.* Long 

*After granting certiorari, the Supreme Court remanded the 
matter to the lower court to permit a determination of the 
adequacy of the final impact statement to be prepared by EDA . 
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before EDA was established, the Forest Service had become 
committed to the proposed road. More important, because 
most of the road was to be situated on national forest land, 
it was necessary for the Forest Service to issue a permit and 
easement before the road could be constructed. The 
evidence indicated that the Forest Service would not grant 
its right-of-way easement permitting actual construction of 
the road before considering a final environmental impact 
statement. 

When two or more agencies are involved in a federal 
undertaking, the lead · agency concept also raises the 
question of the timing of the preparation of the impact 
statement. In Upper Pecos Association the court agreed 
that since the Forest Service was the lead agency, the 
statement did not have to be prepared prior to the EDA 
grant approval. From the grantee's standpoint this made 
considerable sense, because it needed the EDA funds to 
finance the engineering costs involved in the design and 
location of the road which, in turn, was required before any 
permit could be issued by the Forest Service. 

Another potential problem inherent in the lead agency 
concept is the reliance upon the lead agency's determina
tion of what constitutes a "major federal action." For 
example, whereas HUD had determined that projects 
involving less than $500,000 in new construction are not 
major federal actions, EDA has concluded that all of its 
public works grants constitute major actions. Thus it is 
possible in a joint HUD-EDA project for HUD, as lead 
agency, to determine that because the aggregate amounts of 
HUD and EDA grants are below the dollar threshold no 
environmental impact statement is required. 

Since the Elk Mountain project, EDA has issued a 
directive stating that in those instances where a lead agency 
cannot be readily determined, EDA will consider the 
complexity of the project and the cumulative effect of the 
federal actions in determining the need to await the other 
agency's actions or to proceed independently in the 
environmental process (EDA 1973). In earlier instructions 
EDA had determined that it would prepare an impact 
statement itself if the lead agency refused to do so. 

Use of Applicant's Environmental Assessment. In the 
months following the adoption of NEPA several federal 
agencies initiated procedures requiring applicants to appear 
before them to assist the agencies in achieving compliance 
with NEPA. While in most instances the additional burden 
placed upon applicants is not unreasonable, the cost of 
meeting these requirements in cases involving some agencies 
such as the Atomic Energy Commission can be substantial.* 

*Revised Appendix D of lD of CRF 50 relating to AEC's impact 
statement requirements provides: "Each applicant for a permit to 
construct a nuclear power reactor· . . . shall submit with his 
application three hundred copies .. . of a separate document 
entitled 'Applicant's Environmental Report-Construction Permit 
Stage' .. . . "(Emphasis added.) 

As these procedures were followed, it was to be 
expected that litigation would evolve concerning the degree 
to which the applicant's work product could be relied upon 
and substituted for that of the agency. Thus, in Green 
County v. FPC a question was raised in regard to the 
legality of the FPC's rules which required each applicant 
seeking a license for a "major project" to file its own 
detailed statement of environmental impact. The commis
sion's staff was required to prepare a detailed statement 
only in the case of uncontested applications. In rejecting 
the FPC's contention that it is not required to make its own 
statement until it files a final action, the Second Circuit 
Court of Appeals relied upon the language of section 
102(2)(C) which provides that the detailed environmental 
impact statement for any proposed major federal action 
"shall-accompany the proposal through the existing agency 
review process." According to the court, to rule otherwise 
would be to allow the commission to act merely as an 
"umpire" between the applicant and commenting agencies 
(2d Cir. 1972d, cert. denied 1972; but see Kansas 1973). It 
should be noted, however, that in a series of recent cases 
the courts have ruled that at least in the area of highway 
construction financed in part with federal funds, initial 
preparation of the impact statement by the state highway 
department is not a fatal deficiency if the statement is 
subsequently reviewed and approved by the federal agency 
(Mont. l 972a; Ala. 1972; 5th Cir. l 972b ) . 

Nor can a federal agency simply rely upon an applicant's 
environmental assessment for a determination that the 
action proposed would not have a significant effect on the 
environment and that hence no detailed impact statement is 
required (Ore. 1971 ). Three days prior to receiving partial 
payment of a HUD loan to construct a high-rise apartment 
in Portland, the applicant-borrower in the Goose Hollow 
case complied with HUD's request and submitted a "pre
liminary environmental worksheet." Three days later HUD 
filed a negative finding indicating that no environmental 
impact statement was required. It was apparent to the 
reviewing court that given the facts involved, HUD had 
merely accepted the applicant's presentation and had failed 
to undertake any independent appraisal. 

This court recognizes the infirmity of the phrase, 
"significantly affecting the quality of the human 
environment." Legislative direction couched in such 
terms can hardly be expected to produce clarity, 
decisiveness, or predictability in administrative deci
sions. But in the present case, the agency charged 
with environmental responsibility appears to have 
done virtually nothing except to take the promoter's 
worksheet at face value and endorse it without 
independent investigation (Ore. 1971). 

Citing the Calvert Cliffs decision (D.C. Cir. 1972a) the 
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court concluded that the only agency in a position to carry 
out a complete section 102(2)(C) environmental study is 
the agency charged with overall responsibility for the 
proposed federal action. 

Unquestionably, the rationale underlying the decisions 
in Green County and Goose Hollow is that there is a danger 
that applicants' statements will be based upon self-serving 
declarations designed to avoid obstacles to approval of the 
proposals. However, the bias of an applicant is not the only 
bias which should be considered. Many times the federal 
agency itself will have a stake in seeing that a proposal is 
approved, and in such cases the impartiality with which an 
environmental impact statement should be prepared may be 
threatened (Ark. 1972b; Mont. 1972b). At present, the 
safeguards against such agency bias lie in the review process 
both judicial and nonjudicial, i.e., in comments from other 
agencies and CEQ. 

Exemptions from the 
Section 102(2)(C) Requirements 

The Environmental Protection Agency. There are certain 
limited instances in which impact statements are not 
required. The first of these is spelled out in section S(d) of 
the CEQ guidelines which reads: "Because of the Act's 
legislative history, environmental protective regulatory 
activities, concurred in or taken by the Environmental 
Protection Agency, are not deemed actions which require 
the preparation of environmental statements under section 
102(2)(C) of the Act." NEPA itself, however, does not 
carry any specific guidelines regarding the scope of this 
exemption, and litigation has resulted from disputes 
concerning it. 

The plaintiffs in both Kalur v. R esor (D.C. 197la) and 
Sie"a Club v. Sargent (Wash. l 972b) challenged the Corps 
of Engineers decision not to prepare impact statements 
when issuing water quality permits. The permit program 
established under the Rivers and Harbors Act of 1899 
(section 13-Refuse Act) gives the Corps authority to issue 
such permits with the concurrence of EPA. 

In the Kalur case the plaintiffs, who represented 
conservationists and recreational users of the Grand River 
in northeastern Ohio , argued that the regulations exempting 
the Corps from preparing environmental impact statements 
in water quality permit cases violates the provisions of 
NEPA. The Corps contended that because it is :m agency 
dedicated to safeguarding the environment, the provisions 
and purposes of NEPA do not rationally apply to it. 
Relying upon the precedent set in the Calvert Cliffs 
decision the court rejected the Corps' contention noting 
that an agency cannot abdicate its responsibilities under 
NEPA to other agencies even if they are more expert in a 
particular area than the responsible agency. "NEPA," the 
court said, "did not permit the sort of total abdication of 

responsibility practiced by the Atomic Energy Commission 
in Calvert Cliffs- it does not permit it here with the Corps 
of Engineers" (D .C. 197la). Thus, because of NEPA's 
requirement for case-by-case balancing, the court ruled that 
the Corps could not accept the water quality standards 
established by the Environmental Protection Agency as the 
sole criterion upon which to base a decision to grant a 
discharge permit. According to the Kalur court, the findings 
made by EPA do not take into consideration the whole 
scope of benefits and risks to the environment which a 
project can create. The weighing of benefits versus risks can 
be done only in an environmental impact statement (D.C. 
197la). Addressing itself further to the argument favoring 
exemption from NEPA , the court said , "there is no 
exception carved out for those agencies that may be viewed 
as 'environmental improvement agencies.' " With this 
statement the court went beyond consideration of the 
Corps alone and took the position that the requirements of 
NEPA apply even to those agencies charged with 
environmental improvement (D.C. 197la). 

Consistent with the ruling in Kalur, the court in Sie"a 
Club v. Sargent (Wash. l 972b) granted the plaintiffs 
motion for summary judgement and required the Corps to 
prepare an environmental impact statement for a permit it 
had previously issued to the Atlantic Richfield Company 
for the discharge of treated waste water into a navigable 
river. 

The Emergency Exemption. The second exemption from 
the NEPA requirement of section 102(2)(C) relates to 
"emergency situations." Specifically it is based on section 
lO(d) of the CEQ guidelines which reads as follows: 

Where emergency circumstances make it necessary to 
take an action with significant environmental impact 
without observing the provisions of these guidelines 
concerning minimum periods for agency review and 
advance availability of environmental statements, the 
federal agency proposing to take the action should 
consult the Council on Environmental Quality about 
alternative arrangements . Similarly, when there are 
overriding considerations of expenses to the Govern
ment or impaired program effectiveness, the respon
sible agency should consult the Council concerning 
appropriate modifications of the minimum periods. 

The decisions in Cohen v. Price Commission (N.Y . 1972) 
and SCRAP v. United States (D .C. l 972b) clarify , to some 
extent, the scope of this exemption. 

The plaintiffs in the Cohen case argued that the Price 
Commission's authorization of a five-cent fare increase on 
subway and bus lines would cause a substantial increase in 
motor vehicle traffic on the streets of New York City. This 
increased traffic would, in turn, accelerate the level of air 
pollution in the city and harm the health and well being of 
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its citizens. Therefore, they argued, the Price Commission 
decision constituted a major federal action significantly 
affecting the quality of the human environment and as such 
required the filing of an environmental impact statement. 
The Price Commission contended that its ruling was not a 
major federal action significantly affecting the quality of 
the human environment and, further, that Congress, when 
creating the Price Commission, did not intend it to file 
environmental impact statements on its rulings and 
regulations. 

In concluding that the plaintiffs had failed to prove 
likelihood of success in a trial on the merits, the court 
stated that it had doubts as to whether the requirements of 
NEPA are applicable to the Price Commission, a temporary 
agency the success of which is dependent in part on the 
speed of its decisions. Recognizing that the bureaucratic 
delays imposed by the NEPA process could easily defeat or 
frustrate the effectiveness of the Price Commission, the 
court referred to the emergency exemption in section lO(d) 
of the Guidelines and noted that delay in the proposed 
price increase would have endangered the viability of the 
city's mass transit system. In sum, the court based its 
rejection of the plaintiffs arguments on two points in 
section lO(d): first, the emergency nature of the situation, 
and second, the belief that compliance with NEPA 
procedures would impair the effectiveness of the Price 
Commission (N.Y. 1972). 

In SCRAP v. United States (D.C. 1972b) the U.S. 
District Court for the District of Columbia rejected the 
Interstate Commerce Commission's (ICC) reliance on 
Cohen and required compliance with NEPA . In SCRAP it 
was argued that a decision by the ICC to increase freight 
rates and charges would discourage the use of recyclable 
goods and therefore constituted a major federal action 
significantly affecting the quality of the hu_man environ
ment. The ICC maintained that its rate decision was not an 
action requiring the filing of an impact statement and that , 
in any event, NEPA was never intended to apply to such 
situations. 

The court's distinction in the Cohen case identified the 
Price Commission as a temporary agency and ruled that 
Congress did not intend NEPA to apply to temporary 
agencies. In contrast, the oldest federal regulatory agency, 
the ICC hardly qualified as "temporary." 

The fact that an act or a ruling is temporary in nature or 
must be implemented quickly is not in and of itself 
sufficient to exempt it from the NEPA requirement to file 
an impact statement. According to the court in SCRAP 
(D.C. 1972b), the exemption in section lO(d) applies only 
in those cases where the agency has also demonstrated an 
attempt to satisfy NEPA's procedural requirements to the 
"fullest extent possible." 

WHAT THE ENVIRONMENT AL IMPACT 
STATEMENTS MUST CONTAIN 

Section 102 of NEPA specifies that the environmental 
impact statement address itself to five major areas of 
concern: 

i. the environmental impact of the proposed action; 
ii. any adverse environmental effects which cannot be 
avoided should the proposal be implemented; 
iii. alternatives to the proposed action; 
iv. the relationship between local short-term uses of 
man's environment and the maintenance and 
enhancement of long-term productivity; and 
v. any irreversible and irretrievable commitments of 
resources which would be involved in the proposed 
action should it be implemented (NEPA 1969). 

The answers to how and to what degree agencies must 
examine these areas and describe them in the environmental 
impact statement are emerging from judicial findings in 
litigation premised upon NEPA and, more particularly, 
from cases challenging the sufficiency of impact statements 
(Wash. 1972a; Wash. l972c). While there seems to be 
unanimity in describing NEPA as a "full disclosure" law 
(Ark. 1971; N.C. l972b), there also appear to be 
differences of opinion about what constitutes full 
disclosure for the purposes of environmental impact 
statements. For example, although in an early case, 
Environmental Defense Fund v. Corps of Engineers (Ark. 
1971 ), the court said that an impact statement must discuss 
all known possible environmental consequences of a 
proposed action, in a later case it was concluded that such 
an exhaustive treatment of consequences was not required 
(Ark. I 972a). * In the language of the court : 

. . . a 102 statement must thoroughly discuss the 
significant aspects of the probable environmental 
impact of the proposed agency's action. By definition 
this excludes the necessity for discussing either 
insignificant matters, such as those without impact, 
or remote effects, such as mere possibilities unlikely 
to occur as a result of the proposed activity. 

Section 6(a)(i) of the guidelines provides that an impact 
statement should contain technical data and, where 
relevent, maps adequate to permit a careful assessment of 
the environmental impact by commenting agencies, but the 
court found that there was no need to include maps , 

*Environmental Defense Fund v. Corps of Engineers, (Ark . 
1972a). Compare, Environmental Defense Fund v. Armstrong, (Cal. 
l 972c) requiring discussion of the environmental effects of the New 
Melones Dam conservation yield even though the precise effects 
would not be known for l 0 years. 
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backup data, or documentation supporting the position District of Columbia. From that opinion the following 
taken by the Corps in its impact statement (Wash. l 972d). * principles can be extracted: 

For the purposes of review and analysis of the decisions 
discussed in the following pages, one should bear in mind 
the purposes to be served by the section I 02 procedure: to 
furnish the decisionmaker the environmental information 
needed to enable him to evaluate intelligently a proposed 
course of action, to provide the Congress and President 
with a means for informing themselves about proposals 
(Tenn. 1972), and to alert the public to the environmental 
implications of a potential project and provide for input 
from nongovernmental sources (D.C. Cir. 1972a). 

Duty to Consider Alternatives 

NEPA requires that every environmental impact 
statement prepared pursuant to section 102(2)(C) include 
alternatives to the action proposed by the federal agency 
(NEPA 1969). Moreover, section 102(2)(D) directs the 
agencies to "study, develop, and describe appropriate 
alternatives to recommended courses of action in any 
proposal which involves unresolved conflicts concerning 
alternative uses of available resources" (NEPA 1969). 
According to the CEQ guidelines, compliance with this 
mandate requires a "rigorous exploration and objective 
evaluation of alternative actions that might avoid some or 
all of the adverse environmental effects" (CEQ 1971 ). 

Understandably, federal agencies seeking to comply with 
the newly enacted environmental legislation reached 
different conclusions about the types of alternatives to be 
considered and the extent to which their environmental 
effects were required to be discussed. Judicial responses to 
the question have also shown a measure of diversity. For 
example, the range of alternatives to be considered includes 
"all possible alternatives" (Cal. l 972d), "appropriate 
alternatives" (Ark. 1972a), and "reasonable alternatives" 
(D.C. Cir. 1972; Conn. 1972). However, it is generally 
accepted that the pronouncements in one of the most 
recent of these cases, Natural Resources Defense Council v. 
Morton, properly reflects the current state of the law 
concerning both the range of alternatives and the depth of 
discussion required. Under scrutiny was an environmental 
impact statement prepared by the Department of the 
Interior in connection with its proposed sale of oil and gas 
leases on the outer continental shelf of the United States. 
Following a successful challenge in which the district court 
found the statement deficient both in its discussions of 
some alternatives and the failure to include others (D.C. 
197lb), the case was taken to the Court of Appeals for the 

*But see Brooks v. Volpe (Wash. 1972d) rejecting an impact 
statement which relied heavily on generalities, bare conclusions, and 
self-justifications. 

I. NEPA requires a presentation of reasonable 
alternatives to the proposed course of action. 
2. When that proposed course of action is an integral 
part of a coordinated plan to deal with a broad 
problem the range of alternatives that must be 
evaluated is broadened. 
3. Alternatives which are beyond the time frame of 
the proposed action are not reasonable alternatives 
and need not be included. (Dictum only.) 
4. Agencies may not disregard any alternative simply 
because in and of itself it would not furnish a 
complete solution to the problem. 
5. Alternatives to be considered are not limited only 
to those which could be adopted and put into effect 
by the agency preparing the environmental statement. 
Nor is the need for legislation a basis to eliminate an 
alternative from consideration. 
6. The fact that an alternative iti.volves complex 
factors and concepts, including national security, 
which are beyond the scope of the statement, is not 
necessarily sufficient justification for not considering 
the alternative. 
7. Where prior determinations made by either 
Congress or the President are not absolute and are 
susceptible to change, they cannot serve as the 
justification for dismissing an alternative from 
consideration (D.C. Cir. l 972a). 

Although the court rejected the government's argument 
that NEPA does not require any discussion of the 
environmental consequences of an alternative course of 
action, it emphasized again the rule of reason which it felt 
to be implicit in this aspect of NEPA. 

The agency may limit its discussion of environmental 
impact to a brief statement, when that is the case, 
that the alternative course involves no effect on the 
environment, or that their effect, briefly described is 
simply not significant (D.C. Cir. 1972a). 

If a proposed project is only a connecting link between 
two completed projects such as a segment of highway 
connecting two previously constructed segments, at least 
one court has recognized that viable alternatives to the 
project are limited and has accepted statements vtith little 
or no amplification of a conclusion that an alternative route 
is imprudent (Iowa l 972c; 8th Cir. l 972a). Where the 
environmental aspects of an alternative are readily 
identifiable by the agency it is incumbent upon the agency 
to set them forth in the statement. However, according to 
reported decisions, discussion of the environmental effects 
of alternatives need not be exhaustive. Rather, it is enough 
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if the information in the statement is sufficient to permit a 
reasoned choice of alternatives so far as environmental 
aspects are concerned. 

Recently, another court held that discussion of an 
alternative action is legally acceptable as long as it is 
sufficient to alert the decisionmaker to the problem (Ark. 
l 972a). According to that court's rationale, once alerted ii 
is the responsibility of the decisiorunaker to make further 
inquiry deemed to be necessary, useful, or helpful. It is at 
least questionable whether the "sufficient to alert" 
standard satisfies the requirement of CEQ that "sufficient 
analysis of such alternatives and their costs and impact on 
the envirorunent should accompany the proposed action 
through the agency review process in order not to foreclose 
prematurely options which might have less detrimental 
effects" (CEQ 1971). The CEQ guidelines seem to 

. coniemplafe- .. an· - anitlysiS available --for use by all 

decisionmakers in the review process, not simply notice 
without further examination. 

Duty to Consider Opposing Views 

Section 102(1)(C) of NEPA provides that a federal 
agency charged with the preparation of an impact 
statement must consult with and obtain the comments of 
any other federal agency which has jurisdiction by law or 
special expertise with respect to any environmental impact 
involved (CEQ 1971).* NEPA requires that these 
comments and the ''views of the appropriate federal, state, 
and local agencies, which ·are authorized to develop and 
enforce environmental standards" be made available to the 
President, CEQ, and the public. The comments must also 
accompany the proposal through the agency review process. 
Due to these statutory provisions, there have been few 
questions concerning the requirement that the comments 
and views of public bodies be considered and included as 
part of the impact statement. Similar provisions do not 
exist for the solicitation of comments from the private 
sector, and some problems have arisen regarding the need to 
consider opposing views expressed by private individuals, 
groups, and organizations. 

The Atomic Energy Commission's plan for the 
underground testing of a nuclear warhead on Amchitka 
Island, Alaska (code-named "Cannikin") evoked consider
able criticism from citizens throughout the United States 
and resulted in the filing of an injunctive action on behalf 
of a private organization known as the Committee for 
Nuclear Responsibility (D.C. Cir. 1971b). In Natural 
Resources Defense Council v. Morton (D.C . Cir. 1972a; 

*The guidelines specifically set forth the names uf federal 
agencies with jurisdiction by law or special expertise to comment on 
various types of environmental impacts. 

Ark. l 972a) the court cited the "Cannikin" decision as 
supporting the view that an agency's duty to consider 
opposing views is subject to a rule of reason and is limited 
to those opposing views that are "responsible." However, 
the court in the Cannikin case went considerably further in 
delineating the agency's responsibility. Paramount was the 
further limitation of the extent to which "responsible" 
opposing views have to be discussed at all. The court 
omitted any reference to the existence of responsible 
scientific opinion concerning possible adverse environ
mental effects, which probably will be grounds for 
injunctive relief (D.C. Cir. 1971b). The federal agency is 
not required to discuss at full length views with which it 
disagrees. All that is required, said the court, is "a 
meaningful reference that identifies the problem at hand 
for the responsible official (D.C. Cir. 197lb). This standard 
approximates closely the "sufficient to alert" standard 
pronounced by the court in Environmental Defense Fund v. 
Corps of Engineers (Ark. 1972a) in discussing the extent to 
which the environmental effects of alternative actions must 
be considered. 

Duty to Consider Cumulative Impact 

Section 5 of the CEQ guidelines (CEQ 1971) interprets 
the clause "major federal actions significantly affecting the 
quality of the human environment" to mean federal 
agencies must take into account the overall cumulative 
impact of the action proposed. The administrator cannot 
assess the environmental consequences of his action in a 
vacuum. Thus, in Goose Hollow Foothills League v. 
Romney (Ore . 1971) the court concluded that HUD 
ignored the cumulative effect of its high-rise student 
apartment building in terms of increased concentration of 
population, incidental increase in automobile traffic, and 
additional loss of scenic view by neighbors . In deciding that 
the Soil Conservation Service's (SCS) Chicod Creek 
Watershed project "significantly affects the quality of the 
human environment," the court in Natural Resource 
Defense Council v. Grant (N.C. 1972a) took into account 
the cumulative affect which the project would have upon 
the environment of the eastern plains of North Carolina. 
There were 40 SCS projects in the area either authorized 
for construction, under construction, or completed. 
Considered together, these projects represented 1,562 miles 
of stream channelization affecting over 100,000 acres of 
wetlands. 

The question whether an agency's impact statement 
must consider the environmental relationship of projects of 
which it has knowledge but which were developed subse
quent to its own proposal was answered negatively by the 
court in Conservation Council of North Carolina v. 
Froehlke (N.C. 1972b). Although the New Hope Dam 
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project had been authorized seven years prior to the 
effective date of NEPA, the Corps of Engineers conceded 
NEPA's applicability and prepared an environmental state
ment covering the project. As part of their attack on the 
statement, the plaintiffs alleged that the Corps improperly 
failed to consider the possible effects of two downstream 
nuclear power plants and an interstate highway proposed to 
cross through one of the project's conservation pools. 
Notwithstanding the Corps' apparent knowledge of these 
separate projects, the court held that since they were 
developed subsequent to the New Hope project , considera
tion of their relationship with New Hope should be made in 
the impact statement prepared for each of the new 
projects.* 

Under the assumption that the New Hope Dam was 
instrumental to the location of the downstream power 
plants which allegedly would consume large quantities of 
water on a daily basis, the New Hope project appears to fall 
under the guidelines' provision that considerable cumulative 
effect can occur when "one decision involving a limited 
amount of money is a precedent for action in much larger 
cases or represents a decision in principle about a future 
major course of action ..." (CEQ 1971 ). 

Need for Balancing 

Section · l 02(2)(B) of NEPA provides that federal 
agencies balance environmental values and economic
technical values in the decision-making process (NEPA 
1969). The significance of such balancing to the overall 
thrust of NEPA has been consistently recognized by 
reviewing courts (D.C. 1972b ; D.C. Cir. 1972b ; D.C. Cir. 
l 972a; 2d Cir. l 97la; D.C. Cir. 1971 a; 5th Cir. l 970b, cert. 
denied 1971 ). Although the wording of NEPA itself does 
not require that a description of the balancing process be 
included in the environmental impact statement, that 
requirement is now well established as a result of judicial 
interpretation (7th Cir. 1972b; D.C. Cir. l 972a) supported 
by NEPA's legislative history. t In its third annual report 
(CEQ 1972) the CEQ discussed the need to "spell out" the 
balancing process in the impact statement but failed to 
make appropriate reference to its own guidelines which 

*Without indicating whether an impact statement had been 
prepared for it, the court noted that one of the generating plants 
was already under construction. 

tsee remarks of Senator Jackson, one of NEPA's principal 
sponsors, in 115 Cong. Rec. 29055 (1969) . See also S. Rep. No . 
91-296, 9lst Cong., 1st Sess., 21 (1969) wherein agencies are 
instructed to " .. . develop information and provide descriptions of 
the alternatives in adequate detail for subsequent revisors and 
decisionmakers, both within the executive branch and the Congress, 
to consider the alternatives along with the principal recommenda
tions." 

require that the content of an environmental statement 
include a "rigorous exploration and objective evaluation of 
alternative actions that might avoid some or all of the 
adverse environmental effects . . . " and that a sufficient 
analysis of such alternatives (including their costs and 
impact on the environment) should accompany the pro
posed action through the agency review process (CEQ 
1971). 

Since NEPA requires a balancing of values and as a result 
of judicial interpretation a description of such balancing 
must be included in the impact statement, a significant 
question regarding the essential scope and nature of the 
balancing process remains. Probably the most quoted 
standard is Judge Wright's Calvert Cliffs opinion (D.C. Cir . 
1971a). NEPA mandates a "rather finely tuned and 
'systematic' balancing in each instance." Unquestionably, as 
Professor Harold P. Green (1972) has written, the language 
of the Calvert Cliffs opinion strongly suggests that environ
mental costs and benefits must be quantified, and the 
balancing process should consist of a cost-benefit analysis. 
The decision makes specific reference to the need to 
evaluate factors which might affect the "cost-benefit 
equation" (D.C. Cir. 197la). It further states that so long as 
the "actual balance of costs and benefits" is neither 
arbitrary nor clearly fails to give sufficient weight to 
environmental values, it is unlikely that a reviewing court 
could reverse a substantive decision on its merits (D.C . Cir. 
197la). The inherent difficulty of carrying out NEPA's 
directive to quantify environmental amenities is discussed 
in Environmental Defense Fund v. Corps ofEngineers (Ark. 
1971). After recognizing the need to develop methods for 
assigning values to such amenities, the court concluded that 
because NEPA does not require the impossible, the failure 
to develop quantitative measures would not, in and of 
itself, vitiate an impact statement (Ark. l 972a; Cal. 
l 972c).tt 

In addition to the cost-benefit standard, the Calvert 
Cliffs decision affirmed the need for full, good faith, 
case-by-case balancing. Perhaps the most controversial 
aspect of that decision was the court's rejection of the AEC 
regulations which precluded the independent evaluation of 
water quality in favor of reliance upon standards estab
lished by other agencies. The court felt this violated 
NEPA's mandate for a case-by-case balancing judgement. 

In each individual case the particular economic and 
technical benefits of planned action must be assessed 
and then weighed against the environmental costs 

ttsee also Environmental Defense Fund v. Corps of Engineers 
(Ark . l 972a); Environmental Defense Fund v. Armstrong (Cal. 
l 972c) . In the latter case the court said that NEPA did not require 
that a cost-benefit analysis of the type urged by the plaintiffs be 
conducted ·or included in the impact statement. 
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. . . . The point of the individualized balancing 
analysis is to assure that with possible alterations the 
optimally beneficial action is finally taken (D .C. Cir. 
1971a). 

To defer consideration of certain environmental aspects 
is to reduce the possible alterations which might otherwise 
optimize the result. 

Timing in the balancing process is another matter for 
consideration. Preliminary governmental proceedings or 
proposals may be such that a detailed evaluation at that 
stage of review would be premature (2d Cir. 1971a). 
However, the delay of the evaluation could artificially 
distort the balance by enabling the economic commitment 
in a project to increase to a level beyond which environ
mental values have been sacrificed. For this reason the 
court in Calvert Qiffs struck down an AEC rule which 
permitted the agency to delay consideration of environ
mental factors of projects which had obtained construction 
permits prior to NEPA's effective date until the operating 
permit issuing stage (D.C. Cir. 197la; Minn. 1972). 

JUDICIAL DECISIONS CONCERi\lING NEPA 

Role of the Reviewing Court 

The role of this Court, and indeed all courts, is to 
require compliance with the law. What is best to be 
done along the environs of the New Hope and Haw 
Rivers is a judgement matter for Congress and the 
Court must be careful not to substitute its judgement 
as to what is best (N.C. 1972b). 

There is no longer any doubt that NEPA created duties 
which must be performed by federal agencies and enforced 
by federal courts (D.C. Cir. 197la). However, a matter 
which does remain unresolved is the scope of judicial review 
to be exercised by the federal courts. Is the function of the 
reviewing court limited to a determination of whether the 
federal agency has complied with all of the procedural 
requirements of NEPA, or is it the proper role of the court 
to also provide a substantive review? 

The cases decided to date can be viewed as falling along 
a continuum moving from a review limited to determining 
compliance with NEPA's procedural requirements toward a 
more substantive review directed toward achievement of 
environmental improvements. Among the early restrictive 
interpretations are Environmental Defense Funds v. Corps 
of Engineers (Ark. 1971) involving an attempt to block 
construction of the Gilliam Dam across the Cossatat River 
in Arkansas; Environmental Defense Fund v. Hardin (D.C. 
197lc; D.C. Cir. 197lc), wherein the plaintiffs sought to 
prevent the Secretary of Agriculture from undertaking a 
federal-state program to control fire ants through the aerial 

spraying of mirex insecticide; and Committee for Nuclear 
Responsibility v. Seaborg (D.C. Cir. 197lb; Utah 1972), 
which was concerned with efforts to forestall detonation of 
an atomic device on Amchitka Island in the Aleutians. In 
rejecting the contentions that the reviewing court could 
prohibit construction of the Gilliam Dam if it found that 
the dam would reduce diversity and variety of individual 
choice of uses of the river, the court in Environmental 
Defense Fund v. Corps of Engineers stated: 

No reasonable interpretation of the Act would permit 
this conclusion. If the Congress had intended to leave 
it to the courts to determine such matters; if, indeed, 
it had intended to give up its own prerogatives and 
those of the executive agencies in this respect, it 
certainly would have used explicit language to accom
plish such a far-reaching objective (Ark. 1971). 

Using this interpretation the court held that the plain
tiffs were relegated to concern themselves with the pro
cedural requirements of the act. The decision reached in 
Environmental Defense Fund v. Hardin (D.C. l 97lc; D.C. 
Cir. 1971 c) was similarly predicated upon a conclusion that 
Congress did not intend to relocate or diminish its currently 
existing decision-making responsibility. 

Comparable results were reached in a more recent series 
of 1972 cases. In Conservation Council ofNorth Carolina v. 
Froehlke (N .C. l 972b) the court relied upon the earlier 
cases to reject the availability of substantive review as part 
of plaintiffs' efforts to stop construction of the New Hope 
Dam in North Carolina. According to the Froehlke court, 
since NEPA's requirements provide only procedural 
remedies instead of substantive rights, it is the court's 
limited function to insure that the procedural requirements 
are met. The North Carolina case was followed by two 
subsequent decisions* involving attempts to block construc
tion of a highway (Ala. 1972) and the Tennessee
Tombigbee Waterway in Alabama (Ark. I 972a). 

Although no court has, as yet, engaged in "substantive 
review" of a federal agency decision, there have been 
several cases in which the courts have looked at the 
substance of the agency's environmental impact statement 
to determine its adequacy in meeting NEPA's requirements 
(8th Cir. 1972b; D.C . 1972b; 2d Cir. 1972c; D.C. 1971b; 
2d Cir. 1971 b) and at least one case in which the reviewing 
court suggested the circumstances under which it might 
reverse on the merits of the case (D.C . Cir. 1971a). In 
Scenic Hudson Preservation Conference v. Federal Power 
Commission (2d. Cir. 197lb), the Second Circuit Court of 

*See also Aberdeen and Rockfish Railroad CO. v. SCRAP, 93 
Sup. Ct. 1 (1972) in which Mr. Chief Justice Burger warns against 
the courts being lead by threats of environmental damage into 
exercising their equitable powers loosely. 
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Appeals refused to interpret the Supreme Court's ruling in 
Citizens to Preserve Overton Park, Inc. v. Volpe(S . Ct.) 
1971) as sanctioning a new standard of judicial review for 
findings on environmental matters. Instead, the case, which 
involved attempts to set aside an FPC order granting a 
license to Con Edison of New York to construct, operate, 
and maintain a pumped storage project along the western 
shore of the Hudson River at Storm King Mountain, has 
been cited by some legal commentators as standing for the 
proposition that an administrative agency decision will not 
be subject to judicial reversal if the agency decision was 
made after a "full balancing of all relevant considerations 
notwithstanding that the action to be taken does not 
provide for full environmental protection" (Cohen and 
Warren 1972). This interpretation is supported by that 
portion of the opinion which reads: 

Like our remand, the Act does not require that a 
particular decision be reached but only that all the 
factors be fully explored. The eventual decision still 
remains the duty of the responsible agency (2d Cir. 
197lb). 

If the court's decision in Conservation Council ofNorth 
Carolina v. Froehlke (N.C. 1972b) stands at one end of the 
continuum then Judge Wright's opinion in Calvert Cliffs 
(D.C. Cir. l97la) must be viewed as representing the other. 
In addition to confirming the need for rigid adherence to 
NEPA's procedural requirements, the Calvert Cliffs court 
did not rule out the possibility of a judicial reversal of an 
agency action based upon the merits of the case . After 
characterizing the substantive policy of section 101 of 
NEPA as "a flexible one" Judge Wright declared : 

The reviewing courts probably cannot reverse a 
substantive decision on its merits, under Section 10 I , 
unless it be shown that the actual balance of costs 
and benefits that was struck was arbitrary or clearly 
gave insufficient weight to environmental values. But 
if the decision was reached procedurally without 
individualized consideration and balancing of environ
mental factors-conducted fully and in good faith- it 
is the responsibility of the courts to reverse. (Empha
sis added.) 

The effect of the Calvert Cliffs opinion is to require the 
courts to look at the facts involved since only in that way is 
it possible for the court to know if "full, good faith 
considerations" were accorded environmental values (8th 
Cir. 1972a; 8th Cir. 1972b). At least one reviewing court 
has ruled that where the cost-benefit analysis consists 
almost entirely of unsupported conclusions, the impact 
statement will be rejected (Tenn. 1972a; Mich. 1972). 

Because NEPA does not preclude judicial review nor 
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allow, by law, discretionary agency activity , any person 
suffering a legal wrong because of an agency action or being 
adversely affected or aggrieved by such action within the 
meaning of NEPA is entitled to judicial review granted by 
the Administrative Procedures Act (APA) (APA 1966). 
Under APA a reviewing court must hold unlawful and set 
aside any agency actions, findings, and conclusions found 
to be "arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with laws."* However , plain
tiffs in such cases carry a difficult burden of proof. Judicial 
review under APA centers on the requirement that in 
making its particular determination the agency take into 
account all relevant factors. It has been argued that the 
"full good faith consideration" standard enunciated by 
Judge Wright in Calvert Cliffs (D.C. Cir. 197la) goes 
beyond the APA standard. Specifically, it is argued that 
whereas APA requires only consideration of all relevant 
factors, the Calvert Cliffs standard requires that the 
reviewing court must also review the sufficiency of bureau· 
cratic procedures for ensuring consideration of environ
mental factors (Yale 1972). In other words, the manner in 
which an agency considers a relevant factor is also pertinent 
to the judicial review of NEPA cases. 

Whether the federal courts will eventually undertake the 
substantive review advocated by many environmentalists is 
doubtful in light of the long established belief that judicial 
judgement should not be substituted for agency judgement. 
While advocates of substantive review agree with the 

*5 USCA § 706. The scope of judicial review as set forth in APA 
provides as follows : 

To the extent necessary to decision and when presented , the 
reviewing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning 
of applicability of the terms of an agency action . The reviewing 
court shall 

I . compel agency action unlawfully withheld or unreasonably 
delayed; and 

2. hold unlawful and set aside agency action, findings , and 
conclusions found to be 
A. arbitrary, capricious, an abuse of discretion , or otherwise 

not in accordance with law ; 
B. contrary to constitutional right , power , privilege , or 

immunity ; 
C. in excess of statutory jurisdiction, authority , or limita

tions, or short of statutory right; 
D. without observance of procedure required by law; 
E. unsupported by substantial evidence in a case subject to 

sections 556 and 557 of this title or otherwise reviewed 
on the record of an agency hearing provided by statute; or 

F. unwarranted by the facts to the extent that the facts are 
subject to trial de novo by the reviewing court. 

In making the foregoing determinations, the court shall review 
the whole record or those parts of it cited by a party and due 
account shall be taken of the rule of prejudicial error. Pub. L. 
89-554 , Sept. 6, 1966, 80 Stat. 393. 
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wisdom of that axiom generally, they maintain that the 
statutory language of NEPA requires a deviation from the 
norm. Since both subsections (1) and (2) of section 102 are 
prefaced by the phrase "to the fullest extent possible," it is 
argued that section 102(1) incorporates the substantive 
policy and goals of section 101 and that judicial review of 
an agency action under NEPA must include a determination 
of whether the agency interpreted and administered its 
statutory authority in accordance with the environmental 
policies contained in NEPA section 101 "to the fullest 
extent possible." 

Weight Accorded CEQ Guidelines 

In addition to precedents and legislative history, the 
courts have relied heavily upon the CEQ guidelines in 
determining agency compliance with NEPA (D.C. 1972b; 
2d Cir. l 972d). Although they lack the force of law, the 
guidelines have been accepted as a binding administrative 
interpretation of NEPA. They cannot be ignored by federal 
agencies except for the strongest reasons (Tenn. 1972a). 
Thus, the courts have used CEQ's interpretation of the 
"fullest extent possible" requirement (Wisc. 1972; Tenn. 
1972a; Ark. 1971) and its treatment of controversial 
proposals (4th Cir. 1972b; D.C. 197ld) to require the 
preparation of impact statements by federal agencies in 
certain circumstances. The guidelines have also assisted the 
courts in determining which anticipated actions are 
"major" (D.C. 1972b) and whether cumulative effects must 
be formally considered in the 102 process (4th Cir. l 972b). 

Private Enforceable Right 
to Environmental Quality 

Although NEPA provided for judicially enforceable 
procedural duties, it did not establish a private right to the 
type of environment envisioned in section 101 of the act.* 
The courts have relied upon NEPA's legislative history to 
determine that proposed federal actions could not be 
automatically stopped because of threatened degradation of 
environmental amenities (Tex. 1972; 10th Cir. 1971 b; Va. 

*Section lOl(b) of NEPA enumerates the environmental objec
tives of the federal government in its planning, programs, and use of 
resources: "(l) fulfill the responsibilities of each generation as 
trustee of the environment for succeeding generations; (2) assure for 
all Americans safe, healthful, productive, and esthetically and 
culturally pleasing surroundings; (3) attain the widest range of 
beneficial uses of the environment without degradation, risk to 
health or safety , or other undesirable and unintended consequences; 
(4) preserve important historic, cultural, and natural aspects of our 
national heritage, and maintain, wherever possible, an environment 
which supports diversity and variety of individual choice; 
(5) achieve a balance between population and resource use which 
will permit high standards of living and a wide sharing of life's 
amenities; and (6) enhance the quality of renewable resources and 
approach the maximum attainable recycling of depletable re
sources." 

1972b). The original Senate version of the bill contained 
the language, "every person has a fundamental and inalien
able right to a healthful environment." (Emphasis added.) 
Because it was feared that this particular provision might be 
construed to create a legally enforceable right, the House
Senate Conference Committee deleted it from the final 
version substituting, in lieu thereof, the current language of 
section lOl(C), "The Congress recognizes that each person 
should enjoy a healthful environment and that each person 
has a responsibility to contribute to the preservation and 
enhancement of the environment." 

Effect ofNEPA on Interpreting 
Requirements of Other Acts 
Relating to the Environment 

Standing alone, NEPA possesses the potential for signifi
cantly altering the administrative decision-making process 

: of the federal bureaucracy by requiring decisionmakers to 
consider affrrmatively the environmental ··consequences of 
their proposed actions. However, NEPA's potential for 
environmental protection is even greater when one takes 
into account its intended effect on the interpretations of 
existing and future policies, regulations, and laws of the 
United States. 

In enacting NEPA, the Congress recognized that to 
achieve restoration of environmental quality and carry out 
the national environmental policy it was necessary that the 
federal government improve and coordinate its plans, 
functions , programs, and resources. To this end Congress 
specifically directed federal agencies to interpret and 
administer the policies, regulations, and public laws of the 
United States in accordance with the environmental policies 
set forth in NEPA (NEPA 1969). 

The substantive effect inherent in this Congressional 
mandate is reflected in Akers v. Resor (Tenn. l 972b), 
wherein the court relied upon NEPA to support an 
interpretation of the Fish and Wildlife Coordination Act of 
1958 (Fish 1958) which, in effect, required the Corps of 
Engineers to submit a new plan of mitigation to the 
Congress before it could proceed further with that portion 
of a channel realignment project previously authorized and 
funded by the Congress.t Similarly, the Fifth Circuit 
Court of Appeals relied in part upon NEPA in construing 
the Rivers and Harbors Act to include environmental 
conservation as a valid basis for denial of a permit to fill in 

tThe court ruled that the legislative history of the Fish and 
Wildlife Coordination Act of 1958 shows that Congress intended the 
constructing agency to submit a plan of mitigation to it at the time 
funding is requested. The court noted that the Corps had submitted 
such a plan in 1963 and if only the Fish and Wildlife Coordination 
Act was considered, that plan would be deemed sufficient for the 
Menglwood item which Congress had previously funded. 
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11 acres of tidelands in Boca Ciega Bay, Florida (5th Cir. 
1970b; Fla. 1971). 

While section 102(1) does enhance NEPA's potential 
impact on the actions of federal agencies, caution must be 
exercised to avoid application of the principle in such a way 
that would distort the legislative intent of other Congres
sional enactments (D.C. Cir. l 972c). 

CONCLUSIONS 

On the basis of its effects to date NEPA can be classified 
among those Congressional actions which have generated a 
significant amount of judicial activity. Among the earliest 
troublesome issues faced by the courts as they attempted to 
interpret NEPA was the application of its requirements to 
projects begun prior to the effective date of the act. 
Although the courts were prompt to determine that NEPA 
could not be applied retroactively, questions still remained 
concerning NEPA's applicability to continuing federal 
actions in such projects. The early decisions dealing with 
this problem often failed to determine whether a federal 
action remained to be taken in regard to the project and 
whether alteration of the project was feasible. In other 
cases the courts employed rather mechanical tests in 
determining the applicability of NEPA to projects initiated 
before January I, 1970. However, recent decisions have 
tended to reflect reasoning which is more compatible with 
the approach outlined in section 11 of the CEQ guidelines 
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but some controversy concerning the precise timing of the 
preparation of the impact statement has continued. 

Many of the early NEPA decisions were attempts to 
define the meaning of the numerous concepts embodied in 
the act. As the courts gained expertise, commonly accepted 
definitions began to emerge for such concepts as "alterna
tives which must be considered in the statement," "the 
balancing procedure," " opposing viewpoints which must 
be included in the statement," and "to the fullest extent 
possible." However, some unresolved issues still remain. 
The courts can be expected to continue to grapple with 
various definitions of "significant effect" and with the 
nature and degree of the cost-benefit analysis required in 
NEPA cases. Recent decisions concerning factors related to 
the human environment suggest that the number and types 
of elements considered will continue to expand. In the 
absence of formal agreements or CEQ determinations, 
projects involving several federal agencies are likely to be 
subject to more court challenges on the lead agency 
question. Additionally, the mechanical thresholds used by 
some agencies for the determination of "major federal 
actions" may not withstand the case-by-case analysis 
currently favored by the courts. However, by far the most 
troublesome question to be resolved is that of the required 
content of environmental impact statements and the extent 
to which the content will be subject to judicial review. Thus 
far no clear consensus has evolved, and further action in 
this area may be expected. 
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CHAPTER SIX 

RESEARCH METHODS AND PROCEDURES 
OF THE POLICY RESEARCH PROJECT 

The environmental guidelines established by the Council 
on Environmental Quality (CEQ) attempt to provide 
federal agencies with a systematic approach to environ
mental assessment, indicating when to file an environmental 
impact statement (EIS) and outlining what that statement 
should contain. The policy research project analyzed ( 1) 
procedures established by the Economic Development 
Administration (EDA) in compliance with CEQ guidelines 
and (2) EDA's interactions with other agencies as required 
by the CEQ guidelines. The analysis is designed to inform 
EDA about the agency's institutional response to NEPA's 
plea for an enlightened approach to environmental assess
ment and to provide an evaluation of one federal agency's 
problems in handling the responsibility. 

FIVE CASE STUDIES 

In analyzing EDA's response to environmental assess
ment , the policy research project chose the case study 
approach instead of attempting to answer the overall 
question of how to incorporate new environmental proce
dures across the board within the project-oriented agency. 
The case studies analyzed were : 

1. Cameron County Water Supply Project; 
2. Pittsburg Water Supply Project; 
3. Elk Mountain Road Project; 
4. Sabine River Diversion Channel Project ; and 
5. Cactus-Dumas Industrial Park Project. 

Each project involved a financial investment substantial 
enough to qualify it as a "significant federal action." For 
each project there was easy accessibility to files and to the 
agency personnel involved. Each project raised a question 
regarding substantial environmental impact, and each had a 
potential for controversy. The first three projects listed 
were undertaken before the passage of NEPA. Of these 
three, the need for an EIS arose as controversy developed 
during the evolution of the Pittsburg and Elk Mountain 
projects. 

RESEARCH PROCEDURES 

A research team of three students was assigned to each 
project. Analysis of the projects was completed in three 
phases: Phase I was a study of the application development 
for each project. During this phase the research teams 
reviewed correspondence on the projects and interviewed 
personnel working on the projects. Each procedural step 
undertaken by the agency was diagrammed in flowcharts . 
Phase II was a study of the processing time for each 
project- from the time the application was numbered 
through the administrative review process by EDA, until 
the project application was forwarded to Washington for 
final review. During this phase the research teams inter
viewed EDA personnel and continued to document the 
procedural steps taken. Phase III was concerned principally 
with the procedures and actions taken from the time the 
project was received by EDA in Washington until the 
application was approved or rejected . The research teams 
interviewed personnel in other federal agencies (the Atomic 
Energy Commission and the Environmental Protection 
Agency) regarding the extent to which each was involved 
in the five selected projects . 

The five EDA case studies which follow were written by 
five different teams. They vary in form and in detail, but in 
general each study outlines the background, the develop
ment, and the environmental procedures unique to the 
project. Each case study ends with general observations, 
comments, and recommendations regarding EDA's environ
mental procedures. Before reading each case study, the 
reader may find Charts A and B on the following pages to 
be helpful in providing a brief description of each project 
and in outlining the EDA procedures for project develop
ment , project processing, and environmental assessment. 
The five case studies flesh out the skeletal outline in Chart 
A and describe the assessment procedures used. The 
procedures for each project may vary from the theoretical 
agency procedures outlined in Chart B. 
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......Planning Type App lie. EIS Major Reason .., 

Project Began Project Approved Filed For Filing Uniqueness 

Cameron County 9/68 Water Treatment 11/71 No EIS Special condition 
Filed of adequate water 

waste treatment 
added. 

Pittsburg 11/68 Water Storage & 12/69 1/72 Controversial EPA entered pie-
Treatment (EPA) Project ture & complexion 

of project changed 
ending in litigation. 

Elk Mountain 12/68 Construction of 2/69 9/72 Controversial Question of lead 
33 .5 mile road (EDA) Project agency. 

6/71 
(USFS) 

Sabine River 4/71 Diversion of Raw 8/72 7/72 Environmental Special condition 
Water to Industries (EDA) impact on the added which creat
in Lake Charles area stream flow of ed conflict between 

Sabine River EDA&NOAA. 

Cactus-Dumas 7/71 Industrial Park 9/72 7/72 Controversial Question of lead 
(EDA) Project agency. 
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CHAPI'ER SEVEN 

FIVE CASE STUDIES 

CAMERON COUNTY 
WATER SUPPLY DISTRICT 

Project Description 

Background. This project is properly titled: Rehabilita
tion of Areawide Facilities. The applicant is the Cameron 
County Fresh Water Supply District No. 1, which was 
organized to provide a domestic water supply for the cities 
of Port Isabel, Laguna Heights, Laguna Vista, and South 
Padre Island. The new water supply is needed to meet the 
demands of the area's expanding tourist trade and to 
stimulate the fish and shrimp industries. The district was 
granted the responsibility to provide water to these areas by 
the Texas State Water Development Board. 

Scope. The project calls for the construction of raw 
water intake facilities, transmission lines, and water storage 
facilities. The new water system is designed to generate two 
million gallons of treated water per day and four million 
gallons of untreated water per day. Prior to the develop
ment of this project, no comparable quantity of potable 
water was available to the area; in fact, the Padre Island 
residents were facing a critical water shortage. The project 
originally planned to lay transmission lines along a cause
way to be built from the mainland to Padre Island. The 
existing causeway was to become a mooring location and 
fishing wharf. The alternate method for connecting the 
water lines with Padre Island was to lay them underwater 
beneath the Laguna Madre. 

Funding. Cost of the project is estimated at $1,600,000. 
The county decided to issue tax bonds in order to raise the 
necessary revenue. From the beginning, there was hope that 
federal funds would offset the construction costs to the 
county residents. Nonetheless, on November 17, 1970 the 
voters approved the $1.6 million bond issue as part of a 
capital improvements program to finance the expansion of 
their water services. 

Agency Involvement. The Cameron County District 
requested a grant for 60 percent of the total project cost 
from the Economic Development Administration (EDA). 
The request included the normal fifty-fifty match and a 
regional 10 percent bonus. The applicant suggested that the 
Environmental Protection Agency (EPA) might be a possi

ble source of funds for the construction of a sewage 
treatment plant to be operated in conjunction with the new 
water system. The Lower Rio Grande Development Council 
was the clearinghouse agency for this application . Also, the 
Texas Highway Department was the principal agency in the 
construction of a four-lane causeway from Port Isabel to 
Padre Island. The applicant suggested the causeway be used 
as a conduit for the water transmission line from the 
mainland to the Island. 

Procedural Analysis 
and General Observations 

Pre-Application Phase. The pre-application phase must 
be divided into two time periods. Two separate proposals 
were prepared and processed during this phase. The first 
was submitted to EDA in the fall of 1968. A scope and 
profile was prepared and a Pre-Application Conference 
(PAC) was held. However, at the PAC on September 30, 
1968 the first proposal was rejected on the grounds that the 
project would primarily enhance the value of large amounts 
of privately owned land. There is little information on these 
matters in the EDA file. 

In the fall of 1970, the applicant prepared a second 
proposal which did not contain the objectionable features 
of its predecessor. A new ·scope and profile was developed 
by the environmental development representative, and the 
EDA Form 511 was completed by the Lower Rio Grande 
Development Council. On November 20, 1970 a second 
PAC was held, and this time the proposed project was 
determined to be consistent with the objectives of EDA and 
with the regional plans for economic development in the 
area. The regional office numbered the application (see 
flowchart) . 

There was nothing unusual about project processing 
during the pre-application period. The pr.oject procedures 
closely resemble the procedures outlined by the EDA staff. 
However, there were limitations in three specific areas. 
First, although there appeared to be several environmental 
ramifications of the project, neither the field representative 
nor the applicant raised these issues during the formal 
process. There was no discussion of the need for water 
treatment. There was no discussion of the effects of 
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building the causeway nor of the alternative water lines 
beneath the bay . There was not evidence of discussion 
regarding the cumulative environmental effects created by 
providing additional water to the area and the resulting 
stimulation of economic growth. Perhaps this was caused 
by: (1) lack of environmental awareness among the 
participants, and (2) lack of an adequate formal mechanism 
to encourage a detailed environmental assessment. (Since 
the development of the Cameron project , the EDA 511 has 
been replaced by the more comprehensive Environmental 
Assessment Form.) 

Second, no evidence was found to indicate that the 
Lower Rio Grande Development Council raised the issue of 
cumulative effects in the area. Never has a Texas state 
clearinghouse rejected an application for an EDA grant. 
This would suggest that the clearinghouse (A-95) procedure 
is little more than a "rubber stamp." If this is an accurate 
assessment of the A-95 authority, it becomes important 
that EDA take the lead in considering the long-range, 
cumulative environmental effects of agency projects. 

Third, local public reaction to the project contained 
within the EDA files consists solely of letters from local 
businessmen supporting the project. Perhaps participation 
of all sectors of the public is premature during the 
pre-application period, but it is essential at some point. 

Preliminary and Final Review Phase. The application was 
numbered March 1, 1971. The procedures resembled the 
model presented by the EDA staff, except that the 
application was not assigned to a project officer until after 
the deficiency letter had been mailed to the applicant in 
March 1971. Otherwise, the processing was routine. 

During the preliminary review, the Technical Support 
Division (TSD) noted that the applicant proposed extend
ing the transmission lines attached to the proposed cause- . 
way across the Laguna Madre. TSD's major objection to 
this plan was that the Texas Highway Department · was 
unable to provide a tentative timetable for causeway 
construction. The staff felt that the EDA project should 
not be dependent on the highway department's schedule. In 
a letter to the applicant, EDA insisted that the link with 
Padre Island be omitted. The applicant complied with the 
request and in May submitted a revised application. The 
total cost estimate was revised downward from $1.6 million 
to $1.2 million. 

During this period, the environmental officer reviewed 
the ED 511, which indicated the project would create no 
adverse environmental effects. There was no other source of 
environmental information. 

On August 25, 1971 the application was forwarded to 
Washington with a recommendation for approval. While the 
application was still in Washington pending approval, the 
applicant submitted a fourth "application, containing a 
Highway Department timetable for causeway construction 

and requesting EDA's reconsideration of that portion of the 
project. The regional director rejected this eleventh hour 
request since the additional time required in building 
coterminously with the Highway Department was unaccept
able to EDA's objectives. The application that was sent to 
Washington remained unchanged. 

Analysis of environmental issues during the preliminary 
and final reviews reveals three fundamental problems. First, 
the review process failed to identify the same environ
mental considerations which were overlooked in the pre
application period: 

(a) None of the engineers realized that plans for waste
water treatment had not been included iri the project. It 
was not until the application was reviewed in Washington 
that this problem was identified. This oversight would not 
occur · now since wastewater treatment must be considered 
in water development projects. 

(b) No one questioned the cumulative effects of stimu
lated economic and population growth in the area, although 
Cohen v. the Price Commission emphasizes that NEPA was 
designed to insure long-range and permanent environmental 
planning. At least , the issue should be raised during the 
decision-making process. 

(c) The plan to coordinate construction of the transmis
sion lines to Padre Island with the construction of the 
causeway was repeatedly rejected by EDA. However, EDA 
decided to build a water facility at Port Isabel large enough 
to make water available to Padre Island at a future date . 
Two consequences of their decision are of interest. In 
deciding to build a water facility large enough to accomo
date Padre Island in the future (but not in tandem with the 
causeway), EDA may have encouraged the county to lay 
the transmission pipe below the Laguna Madre. It is 
probable that no one has thought of the environmental 
consequences of this activity. However, if the decision to go 
under water were not made, at some point the pipe may be 
routed across the causeway. In either case, EDA will have 
contributed to the inevitable decision to link Padre Island 
with the mainland water supply. This dramatizes the urgent 
need to have EDA consider the secondary effects of their 
decisions. 

Second, during the review there was no opportunity for 
public input. Unless an environmental impact statement is 
required, EDA exercises no formal mechanism to obtain 
citizen participation. The ED 511 provides the only 
environmental assessment. Moreover, there is no formal 
method for consulting with other agencies to obtain 
environmental assessment assistance. The environmental 
officer has an informal network of outside agency contacts, 
but he is not required by EDA to utilize informal contacts 
in his review. There should be a formal procedure to 
include other agencies in environmental assessment. 

Third, the review of the ED 511 is isolated from the 
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other review components. After the project is numbered, 
the ED 511 goes to the environmental officer. All division 
reviews and comments are assembled for legal review. While 
the environmental officer prepares environmental assess
ments, he has little or no interface with other EDA 
reviewing divisions. All ' environmental assessments are 
forwarded directly to the special assistant for the environ
ment in Washington and often precede the project applica
tions. This procedure may prevent environmental awareness 
among other members of the EDA staff. 

The ED 511 accompanied the application to Washington 
for final review. The application was approved November 
17, 1971 ; however, six special conditions were placed on 
the grant offer. Five are minor administrative requirements. 
The sixth condition requires that " ... adequate ~aste 
treatment facilities will be made available to the area served 
by this project and so timed that construction of such 
waste treatment will coincide with the construction ofthis 
project." At this point, the lack of adequate wastewater 
treatment was fcfentified. On November 23, 1971. the 
applicant accepted the conditional grant. The .application 
was sent back to the regional office for the post-approval 
period, giving the applicant time to meet the conditions of 
the grant. 

Several questions arise concerning the relationship 
between the regional and Washington EDA offices: 

(1) Should the national office, which is significantly 
removed from the area where the application is made, be in 
a position to dictate the special conditions? 

(2) Should the regional staff be involved in formulating 
these special conditions for which they will eventually be 
responsible? 

(3) Who is responsible for assessing environmental ef
fects created in meeting the terms of a special condition? 

(4) What happens when certain conditions are required 
that are not within the realm of compliance? 

Post-Approval Phase. The approved application was sent 
back to the regional staff to allow the applicant adequate 
time to comply with the conditions of the grant. During 
this pre-advertising period the application was assigned to a 
project officer in the construction and management divi
sion. A deficiency letter was sent to the applicant indicating 
the special conditions to be met by the applicant within 24 
months. If the applicant were unable to comply within that 
period, EDA could terminate the grant offer. After 12 
months, the project officer certified that all of the special 
conditions had been satisfied. On November 14, 1972 the 
applicant was authorized to advertise bids for construction. 
Thirty days were allotted for the contractors to respond to 
the bids. 

At present, the Cameron project is being advertised. On 
December 15, 1972 the bids will be opened and the lowest, 
reliable bidder will receive the contract. Thereafter, EDA 
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will pay monthly disbursements to the contractor according 
to the terms of the grant. 

No evideijce could be found indicating that the applicant 
had made any progress toward meeting the special con
dition requiring construction of a sewage facility. The staff 
at EPA could not recall receiving an application from 
Cameron County for sewage treatment plant construction. 
The special condition may not have been met.* This raises 
two significant questions: 

(1) How responsive and how reliable is the monitoring 
process? 

(2) What recourse does EDA have available if it were 
shown that the applicant has not fulfilled the terms of the 
grant offer at this late date? 

PITTSBURG WATER SUPPLY PROJECT 

Project Description 

Background. Improvements in water and sewer services 
are required to facilitate the growth of industrial and 
commercial enterprises in the City of Pittsburg, Texas, and 
thereby alleviate the unemployment and underemployment 
problems in the area. As a growth center of the North East 
Texas Economic Development District, Pittsburg has had 
some industrial expansion in recent years. From 1963 to 
1968, 20 projects involving capital investments of 
$1,953,000 were sponsored by the Camp County Industrial 
Foundation and the city council. Nevertheless, four indus
tries and an estimated 300 jobs were lost because the 
present water and sewage systems have reached the limits of 
their design capacities. The proposed facilities will create 
approximately 200 new jobs, which is about 11 percent of 
the total labor force (2,175 in 1968) or 114 percent of the 
agricultural employment for Camp County (175 in 1968). 

From 1965 to 1968, the work force of Camp County 
expanded by 200 jobs. During the same period, however, 
25 jobs were lost in the agricultural sector. As a result of 
the new water and sewage systems, two commercial 
enterprises each will require over 25 additional employees. 
A manufacturer of evening gowns and formal wear (Mike 
Benet Formals Manufacturing Co .) will provide 47 new 
jobs. Another 30 jobs will be created by Golden Manor 
Nursing Home, still under construction at the time this 
application was made. 

In addition to promoting economic growth, the 
Pittsburg project is also designed to improve sewer services 
in contiguous low income neighborhoods and thereby 
ameliorate living conditions. As a result of the project, the 
number of new customers for sewer services is estimated to 

*Inquiry after the writing of this case study revealed that EDA 
had received documentation from both Cameron County and EPA 
demonstrating satisfactory compliance with the special condition. 
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increase by 490 in 1970, (10 percent of the Pittsburgh 
population in 1968), by 575 in 1972, and by 745 in 1980. 
The probable number of new users of water services will be 
somewhat smaller : 80 in 1970, 165 in 1972, and 335 in 
1980. 

Scope. The project includes a 300,000-gallon elevated 
water storage tank with transmission and distribution lines 
necessary for industrial and residential expansion. It also 
involves the enlargement of sanitary sewage treatment 
facilities and collection lines. The project will be situated 
adjacent to a tract that is presently under consideration for 
industrial development by Lake o' Pines Industrial Develop
ment, Inc. 

Total project cost will be $550,000. The sewage collec
tion and treatment improvements will amount to $275,000 
(50 percent). The water storage tank and transmission lines 
will account for the other $275 ,000. The project will serve 
the City of Pittsburg which had a population of 4,254 in 
1968. A consulting firm (Wisenbaker, Fix and Associates) 
has projected the city's population will reach 7 ,000 by the 
year 2000. 

Funding. Funding for the project is by direct EDA grant 
(50 percent) and by iocal matching funds (50 percent). A 
bond election for the local matching funds will be held 
contingent on EDA approval of the project. Cash invest
ments on hand include the utility fund which maintains a 
time deposit account. At the end of FY 69, the account 
stood at $33,700.94. 

Interim financing during the one-year construction 
period will be by revenue bonds ($275,000) and by a 
temporary loan from the Pittsburg National Bank 
($75 ,000). Funds to operate the project, once completed, 
will be obtained by monthly charges to water and sewer 
users. 

Agency Involvement. Initially, the EDA was to handle 
all components of the project. However, the EPA even
tually became involved and had considerable impact. 
According to EPA's project engineer for Pittsburg, EDA 
assumed 100 percent responsibility for the project for two 
basic reasons. First, in 1968 Public Law 92-660 funds were 
unavailable, precluding the possibility of EPA funding . 
Second, even if EPA funds were available, EDA would have 
been able to fund the project at a higher rate than EPA. 
Consequently, Pittsburg did not consider the less lucrative 
match. The situation changed dramatically shortly after 
EDA numbered the application. 

Although neither EDA nor EPA files could pinpoint 
EPA's entry into the project, there were new lines of 
responsibility by 1970. At present, EPA controls the 
construction of new wastewater treatment facilities at Dry 
Creek, the improvement of the existing facility at Sparks 
Branch, and the construction of interceptor lines to the 
proposed Dry Creek plant. EDA's present role is to provide 

Five Case Studies 

funds only for the construction of additional sewage 
collection facilities. EDA's grant covers 55 percent of the 
cost for the wastewater treatment facility, while EDA's 
grant is a 50 percent match for the collection lines. The 
revised estimated cost for the total project is $730,000 with 
an estimated annual cost of $34,849. 

Procedural Analysis 
and General Observations 

Procedures followed in the Pittsburg project do not 
accurately reflect current EDA procedures, particularly the 
environmental procedures. Since the project was initiated 
prior to NEPA, environmental procedures were not in
corporated into the review process. The accompanying flow 
diagram indicates those review events which actually 
occurred during project review. There was a major holdup 
in application processing after the regional office identified 
project deficiencies (2/7 / 69) until the final application 
review (9/3/69). Conversations with EDA personnel reveal 
that there was some confusion regarding the reasons for the 
six-month delay in processing . During that period a 
substantial backlog had engulfed the agency. Perhaps higher 
priority items took time and precedence over the Pittsburg 
application. 

From interviews of a number of EDA personnel, the 
research team received the distinct impression that environ
mental problems are by necessity secondary or tertiary 
considerations during application processing. The organiza
tional objective of economic development is frequently in 
conflict with the inevitable processing delays which accom
pany environmental procedures , especially the time
consuming I 02 statements. It would be naive to criticize 
EDA for giving insufficient attention to the environment , 
however. The regional office is understaffed and can 
scarcely be faulted if it does not pursue or insist on impact 
statements with fanatical diligence. Application processing 
has enough problems and delays without others self
imposed. The Pittsburg project, even prior to the subse
quent environmental litigation, was held up for seven 
months due to a backlog of projects . 

It became apparent to the team that procedures for 
environmental assessment have been formalized and incor
porated into the overall project review process. A conceiv
able by-product of this institutionalization is that the 
treatment of environmental questions is often perfunctory . 
The organizational imperative , to complete the greatest 
number of applications with maximum efficiency, has 
reduced the environmental assessment requirement to a 
series of forms with minimal information. The environ
mental assessment forms are part of the paper shuffling 
process, along with other forms for the civil rights , 
requirement and certification, engineering and finance, and 
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legal divisions. With respect to environmental review, EDA 
should make a concerted effort to assure that their review is 
one of substance rather than of form. 

EDA-EPA Problems. It has been previously mentioned 
that the involvement of EPA significantly altered the 
complexion of the project. Residents near the proposed 
Dry Creek plant filed suit against EPA, EDA, and the City 
of Pittsburg. While this study is intended to deal primarily 
with EDA and its response to NEPA, the research team 
feels that it would be remiss not to examine the impact of 
EPA's involvement in the project. Accordingly, the follow
ing is a chronology of events after EPA's involvement. 

The Texas Water Quality Board (TWQB), as legally 
required for the issuance of discharge permits, held three 
public meetings regarding the Pittsburg project on Septem
ber 16, 1970 in Austin , on September 28 , 1970 in 
Pittsburg, and on March 26, 1971 in Austin. During the 
hearing of September 28, nearby residents voiced objec
tions to the site location of the proposed Dry Creek plant. 
The homeowners claimed the project would produce 
personal loss in the form of land depreciation, danger of 
flash flooding in the area, potential for local water well 
contamination, and other general health hazards. At the 
same hearing, the Texas State Department of Health judged 
the site to be acceptable by state health standards. 

On March 26, 1971 TWQB issued a discharge permit for 
the proposed facilities at Dry Creek. Also, in March, the 
East Texas Council of Governments (ETCOG) reviewed and 
the TWQB approved the City of Pittsburg's environmental 
assessment. On May 12, 1971 EPA approved the project's 
environmental assessment. 

On April 27, 1971 Marvin L. Mathews, H.R. Seale, R.L. 
Seale, Alton Rape, E.J. Clawson, et al., (plaintiffs) filed suit 
in the 51 st District Court of Travis County requesting an 
injunction against the issuance of a TWQB discharge permit. 
Since the suit was not filed within the required 30-day limit 
from the time of issuance, the court took no action. Then 
on August 3, 1971 the same plaintiffs filed suit against 
William A. Ruckelshaus (EPA), Maurice H. Stans (EDA), 
and the City of Pittsburg, Texas, seeking to enjoin them 
from proceeding with the construction of the Dry Creek 
plant. 

On September 9, 1971 the U.S. District Court held a 
hearing on the plea. The court denied the temporary 
injunction, primarily on the basis of prematurity of suit. In 
the U.S. Attorney's motion to dismiss, it was further 
claimed that the complaint had no merit "because NEPA is 
inapplicable to the present grant because the challenged 
action [grant] is not a major federal action significantly 
affecting the quality of human environment." In denying 
the injunction, Judge Steger did , however , retain juris
diction over the matter, stipulating that the defendants 
"shall notify the attorney for the plaintiffs at least ten days 

prior to the commencement of construction ... and that all 
the defendants will furnish to the attorney for the Plaintiffs 
any pertinent developments regarding environmental orders 
and work in connection therewith." 

The court's latter command prompted EPA to submit an 
environmental support statement on the project in ques
tion. On January 21 , 1972 EPA made the draft 102 
statement available to CEQ; on May 30, 1972 the final 
statement was made available to CEQ . 

General Observations. The following general observa
tions concern the project and the environmental impact 
statement : 

(1) The EIS came about only as a result of the litigation. 
Although the court did not specifically require an EIS, EPA 
obviously felt the necessity to file one to protect itself 
against further litigation. The EIS, in effect, precluded any 
further legal action by the plaintiffs despite the fact that 
the court denied the injunction on the basis of prematurity. 
The EIS was used as a strategic device against the plaintiffs 
rather than functioning primarily as a report on the 
project's environmental impact. 

(2) Some questions arise concerning the content of the 
EIS. Understandably, certain issues such as land use were 
not discussed; however, the question of site selection , the 
basic core of the statement, was deftly skirted. The EIS 
should have focused on criteria for site selection and a 
discussion of site selection alternatives. This was not done 
to the maximum extent practicable. The EIS clearly 
functioned only as a foruiti to disprove the plaintiffs 
objection to the proposed project site . 

(3) The lack of communication between EPA and EDA 
resulted in EPA's filing of an EIS without any knowledge of 
EDA's participation in the project. It is inconceivable that 
an EIS could be properly written without full knowledge of 
the entire project components. The draft statement notes, 
"A certification as to the Adequacy of Treatment for EDA 
Project No . 08-1-00928 cannot be made by the Environ
mental Protection Agency." Only after comments by the 
Texas Water Rights Commission, was this statement revised 
in the final EIS. 

(4) The fault for the breakdown in communication does 
not lie exclusively with EPA, as is reflected in the fact that 
a copy of the draft statement was sent to regional EDA 
requesting comments. EDA, though an integral partner in 
the project, did not comment on the draft statement. 

ELK MOUNTAIN ROAD PROJECT: 
SAN MIGUEL COUNTY, NEW MEXICO 

Project Description 

Background. This road was originally planned and 
partially built by the United States Forest Service (USFS) 
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in the 1880's. Recent action on the road was initiated in 
1963 when the regional forester of the USFS approved the 
Rio Pecos Drive which was to provide a scenic route 
between the towns of Santa Fe and Las Vegas, New 
Mexico. The 7.5 miles of graveled road were constructed 
between 1963 and 1969. Since then, the USFS has 
abandoned as unfeasible the portion of the road between 
Terrero and Santa Fe, and lack of funds have kept them 
from constructing the portion between Terrero and El 
Porvenir. 

On March 15 , 1966 San Miguel County was designated 
for assistance under the Public Works and Economic 
Development Act of 1965. County officials are active in the 
North Central New Mexico Economic Development District 
(NCNMEDD), and the proposed Elk Mountain Road was 
fifth on the district staffs priority list of projects prior to 
July 1968. 

The road was to be the beginning of an areawide 
development project which would open San Miguel County 
to tourism. The profile said that the road would create 200 
to 400 jobs. The application projected that the road would 
create 1,107 jobs: 351 immediately and 756 more within 
five years. The figures which accompanied the application 
were prepared by the business people of the area, who said 
the road would bring about a 17 percent increase in 
business. 

The population of the area is 14,380 people; 140,000 
people live within 50 miles of the road and 3,400,000 live 
within a day's drive. The road would serve these 3,500,000 
people. 

Scope. In December 1968 the San Miguel County Board 
of Commissioners formally submitted its application to the 
Economic Development Administration (EDA) for funding 
to construct the Elk Mountain Road. The proposal was for 
a 33.5 mile section of two-lane, all weather road in the 
northwestern part of the county connecting Las Vegas and 
Pecos. It would start at a point north of the town of 
Terrero on State Highway 63 in the Pecos River Canyon 
and go east through the Santa Fe National Forest to State 
Highway 65 in the Gallinas Canyon near El Porvenir . !he 
major portion of the road would be new construction, 
though 7 .5 miles would only need hard surfacing of an 
existing gravel road. 

Funding. On October 21, 1970 EDA made a grant offer 
to San Miguel County of $3,795 ,200 for the construction 
of the Elk Mountain Road. This 80 percent grant was to be 
matched by $948,805 (20 percent matching funds) from 
the State of New Mexico. The county accepted the offer on 
October 30, 1970. . 

Agency Involvement. The federal agencies involved. m 
the project are EDA, which provided funds for construction 
of the road, and the U.S. Department of Agriculture Forest 
Service, which must issue a special use permit or easement 

for the project because the road will be located in a 
national forest. 

Procedural Analysis 
and General Observations 

The project was developed and processed by the EDA 
regional office and submitted to the Washington office 
prior to the enactment of the National Environmental 
Policy Act of 1969. Therefore, environmental considera
tions were not raised by the federal agencies until after 
approval of the project. A procedural description of the 
project is provided in the flowchart. 

As news of the project's approval became known, 
interest groups began to question the effect construction of 
the road through the Santa Fe National Forest and within 
1.5 miles of the Pecos Wilderness Area would have on the 
environment. They cited the NEPA requirement for envi
ronmental impact statements on major federal actions 
significantly affecting the environment and legally chal
lenged the Elk Mountain Road project because no EIS had 
been prepared. 

The EDA has maintained that the USFS is the "lead 
agency" in this project since the road will be located in the 
national forest and that the Forest Service should issue a 
special use permit or easement. 

The Forest Service , issued an "Environmental Analysis 
of the Elk Mountain Road Proposal" on February 9, 1971. 
The analysis was made available to interested parties and 
the general public. Public hearings were held in Las Vegas, 
New Mexico, March 26, 1971 and in Santa Fe, March 27, 
1971. The results of these hearings and the comments 
received from governmental agencies were considered in the 
preparation of the USFS final EIS submitted to CEQ on 
June 25, 1971. 

During this time, the Upper Pecos Association brought 
suit against the various federal agencies involved in the Elk 
Mountain Road project. They sought a ruling that EDA was 
the lead agency and should have prepared an environmental 
impact statement on the project. The district court in 
Albuquerque ruled in June 1971 that the Forest Service 
was the lead agency and thus responsible for writing an 
environmental impact statement. The Forest Service stated 
that the final impact statement would be out as soon as 
their engineering studies were completed. 

Litigation continues over the Elk Mountain Road proj
ect. Because it was not possible to know what will be the 
final result of the court's action, EDA decided to prepare 
an environmental impact statement of its own. It was made 
public September 28, 1972 and summarized the environ
mental effects in the following manner : 

Economic benefits are expected to accrue as the 
result of improved recreational potential to the area 
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once construction of the road and development 
activities are completed. Changes in the land use will 
occur as the need arises for recreation space. Adverse 
effects will include: alteration of soil profiles near the 
location of road construction; removal of about 240 
acres of timberland, 32 acres of rangeland, and 300 
acres of wildlife habitat; during construction, in
creases in stream turbidity and generation of dust, 
exhaust, and noise of equipment; following construc
tion, generation of exhaust emissions and noise from 
vehicles using the road ; and, road scars could detract 
from the natural beauty of the area. 

During a visit to the regional office of EPA on November 
14, 1972 the EPA staff stated that they were unfamiliar 
with the environmental analysis prepared by the Forest 
Service. Was a copy sent to EPA? Since EPA also stated the 
EDA's draft environmental statement went first to Washing
ton, it is possible that the Forest Service's statement never 
reached the regional office of EPA. 

The Elk Mountain Road case centers around the 
question: which is the lead agency? Another important 
question concerns the trade-off~ between economic benefits 
and environmental costs. The major reason for building the 
Elk Mountain Road was to open the area to tourism and 
possibly to lumbering. Perhaps an economic: or environ
mental threshold needs to be established by EDA for -its 
projects. Perhaps a cost-benefit analysis should accompany 
all environmental impact statements. 

In this case, the impact of the NEPA-EIS requirement 
came after the project was approved. Why was a decision 
made to prepare a statement -even though EDA maintained 
that the USFS is the lead agency? 

General Observations. ln addition to the specific unan
swered questions concerning this case, there are specific 
items which the research team would like to see considered: 

1. Need for more planning time between the enactment 
of a law such as NEPA and enforcement of the law. 

2. Examination of a random sampling of pre- and 
post-NEPA cases to see what jmpact the EIS requirement 
has had on processing. Did NEPA increase the cost of 
administration for EDA? 

3. Possible need for specific criteria for regional envi
ronmental officers to use in initial assessment. 

4. Need for more public knowledge of projects and 
their environmental impact : circulation of environmental 
assessments, preliminary draft statements, and more public 
hearings. 

5. Use of consultants in preparing EIS. 
6. Applicants preparing environmental assessment. 
7. The related issue ..of the need for federal assistance 

(funding) to applicants so they can hire the expertise 
needed for the preparation of the application and assess
ment. 

8. Does the agency's alignment with special interest 
groups bias the EIS (e .g., USFS and lumbering)? 

9. Has NEPA changed the attitude of agency people 
about environmental questions? 

10. What should an agency do when evidence (or 
question of environmental damage) arises after a grant offer 
has been accepted? Should projects be routinely examined 
before construction is begun for new environmental prob
lems? 

11. The interrelationship of federal, state, and local 
agencies involved in projects having a significant environ
mental impact, and the requirements under environmental 
statutes at the three levels. 

12. Can the hands-off attitude towards environmental 
questions by all but the environmental officer be corrected? 

SABINE RIVER DIVERSION 
CHANNEL AND DISTRIBUTION 

SYSTEM TO THE LAKE CHARLES 
INDUSTRIAL AREA 

Project Description 

Background. The groundwater resources in the Lake 
-Ghar:les_area are rapidly declining (Louisiana Department of 
Conservation 1971 ). Moreover, the water level problem in 
this area is the most critical in the entire Louisiana region. 
Water supplies are not adequate to meet future demands, 
even if one assumes a "no-growth" -economic policy. 
Therefore , additional water is needed. Sufficient legal 
authority exists at the state level in Louisiana to carry out 
the project. Acts 90 and 117 of the 1970 Legislature of 
;Louisiana state that the Department .of Public Works may 
11cquire, construct, improve, and operate a diversion chan
nel and water distribution .system for the purpose of 
furnishing water locally from the Sabine River for the Lake 
Chailes area, as well as other areas of the Calcasieu Parish. 
Water rights have been adjudicated in a joint agreement 
with the State of Texas (Sabine River Compact). 

&ope. The Sabine project involves the acquisition, 
construction, and operation of a facility which will trans
port and deliver raw water from the Sabine River and the 
Toledo Bend Reservoir to various industries in the Lake 
Charles area. This system will also supply raw water for the 
irrigation requirements of farms located along the route of 
the proposed canal project : 84 percent industrial use , 16 
percent agricultural use . The project's route passes through 
five miles of unimproved wooded land, twenty-five miles of 
agricultural terrain, and two miles of residential area. It will 
incorporate the 32.8 miles of the existing Managan Canal, 7 
miles of new canal , 4 pump stations, and 4.3 miles of 
pipeline. It _is designed to supply present and future water 
needs for the Lake Charles area for agrici,iltural, domestic , 
and industrial purposes. 
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A study conducted by the firm of Banard and Burke 
indicates that the project is economically feasible. Five 
industries* in the Lake Charles area have agreed to purchase 
minimum supplies of raw water from the Department of 
Public Works. Expected annual revenues are $988,250. 
Expected annual expenses are $440,105. According to the 
study, the project will have a dramatic economic impact on 
the region. The project is expected to create 1,000 
construction jobs over an 8- to IO-year period, 962 project 
operation jobs, 3,000 jobs from prospective industries 
attracted to the area by the project, and $400 million in 
industrial expansion for the Lake Charles area. 

Funding. The projected cost of the entire Sabine River 
Project is $10,349 ,962. The applicants request a 
$5,000,000 grant from the EDA . Local sale of bonds, 
interest on funds deposited during construction, working 
capital, and emergency and replacement funds will provide 
the remaining balance of $5 ,349 ,962. 

Agency Involvement. The proposal is not related to any 
other project, and only EDA and the Louisiana Department 
of Public Works are directly involved in the project.t The 
Department of Public Works will be responsible for the 
construction, operation, and maintenance of the project. 

Procedural Analysis 
and General Observations 

Pre-Application Phase. The present scope and profile 
form does not supply EDA with adequate data for 
decisionmaking at this level of project development. A 
revised scope and profile form is needed, requiring the 
applicant to submit a fairly detailed economic feasibility 
report, environmental assessment, and engineering design . 
There is a need for the applicant to supply more economic, 
environmental, and engineering data to the EDA at a 
reasonable cost to the applicant. 

In order to identify any environmental considerations at 
the earliest possible stage, lines of communication should 
be opened between EDA and the appropriate agencies. For 
example, the major environmental concern of the project is 
the effect of the project on the stream flow of the Sabine 
River, which in turn affects the shrimp catch in the Sabine 
estuary. A question involving how much water is adequate 
to preserve the shrimp environment was raised by the Texas 
Parks and Wildlife Department and by the National 

*Gulf State Utility Co., P.P.G. Industries. Olin Corporation , 
Cities Service Oil Co., and Firestone. 

tTue City of Lake Charles and Calcasieu Planning Departments 
may be involved in the future, e.g., land use planning for increased 
industrial, economic, and population growth. Presumably, the 
federal, state, and local environmental control agencies will affect 
the project in terms of waste discharge permits to the industries and 
sewage treatment facilities for the area. In addition, all appropriate 
agencies will write comments on the environmental impact state
ment of the project. 

Oceanographic and Atmospheric Administration and has 
not yet been settled. Possible methods for solving such 
problems at an early stage in the project include : 

(1) inviting representatives of these agencies to the 
pre-application conference; 

(2) sending these agencies a copy of the applicant's 
scope and profile form and the minutes of the pre
application conference; and 

(3) requesting that all EDA projects be considered by 
the appropriate regional intergovernmental councils. 

Communication links between EDA and the public 
affected by proposed projects should also be better 
developed to encourage increased public participation in 
the agency's decision-making process. EDA could issue 
news releases containing information about proposed proj
ects to local and regional newspapers. Interested citizens 
should be urged in the release to contact the EDA regional 
office for any additional information. 

Review Phases. The procedural development of the 
project was generally smooth, with few long timelags be
tween the various processing steps (see flowchart , page 56). 
However , a change in procedures and personnel in EDA 
caused some confusion in this phase . EDA initially adopted 
the ED 5ll form for assessing environmental costs. The 
applicant first submitted the 511 form. Then in February 
1972, EDA replaced the 511 procedure with the present 
format. Consequently, the project had to be reassessed 
using the new environmental guidelines developed by EDA . 
The Washington office initially assumed the responsibility 
for drafting environmental impact statements. But in March 
1972 the Washington office decided that the regional office 
should perform this function and returned the Sabine River 
project file to it. 

To further complicate matters, the regional environ
mental officer who had been working on the Sabine Project 
was transferred. His replacement was notified that a draft 
statement had to be completed in 10 days. 

Recommendations 

1. Regarding filing procedures, a summary sheet listing 
dates of correspondence and phone calls is recommended as 
an appendix to the filed data. A log of actions taken at 
both the regional and national levels would also facilitate 
data interpretation. 

2. An environmental data bank is recommended to 
facilitate environmental planning. 

3. A study of the effects of the stream flow on the 
shrimp catch in the Sabine River estuary should be jointly 
conducted by Texas and Louisiana. Texas and Louisiana 
will probably propose additional water diversion projects. 
This proposed study should be made prior to the develop
ment ofany future projects. 

4. In this project, the draft EIS was circulated for review 
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and comment by EDA in Washington. Jn view of time and 
monetary considerations, perhaps the regional office should 
perfarm this task and develop the necessary procedures. 

5. Consideration should be given to regional office 
personnel needs in the environmental area. 

6. The agency should review its institutional attitudes 
toward environmental protection. 

7. Consideration should be given to using the Texas 
Division of Planning Coordination as a clearinghouse for 
comments on draft environmental statements. If the agen
cies have differing environmental attitudes, the division 
could help to resolve the differences before comments are 
forwarded to the EDA. 

CACTUS-DUMAS INDUSTRIAL PARK 

Project Description 

Background. In 1940, the population of Moore County 
in the Texas Panhandle was 4,461; in 1950 it had a 
population of 13,349; and in 1960 a population of 14,773. 
The growth between 1940 and 1950 was primarily based on 
discovery of petroleum in Moore County. Principal indus
tries are agriculture and the Phillips Petroleum Company. 
However, as a result of automation the number of Phillips 
Company employees has dropped from more than 600 to 
190. There is a need within the county to capitalize on the 
skilled labor force. 

In 1965 , the Dumas Chamber of Commerce, which 
represents all of Moore County, spun off a separate, 
nonprofit organization known as 100 Dumas Industrial 
Developers, Inc. (100 DID) whose goal is to promote 
business interests in Dumas and surrounding vicinity. Moore 
County as a political entity has worked through 100 DID to 
promote industrial development in many areas. 

Scope. The project being proposed is the development of 
a 710-acre industrial park to be owned by 100 DID and to 
be located between Cactus and Etter, about 15 miles north 
of Dumas. Five companies are expected to locate in the 
park: 

Acres Jobs 
American Beef Company 48 1150 
Waterloo Corrugated Box Co. 13.8 40-120 
Stratford of Texas 23 70 
Dog Food Co. (Amarillo) 18.4 35 
Plastic Bag Company 15.6 40-120 
Totals 117.8 1335-1495 

Required construction will include water wells, a water 
distribution system, one 500,000-gallon elevated storage 
tank, two 500,000-gallon ground storage tanks, two booster 
stations, a sewage collection system, railroad spurs, streets, 
and parking areas. 

Funding. The proposed cost of the project is $2.6 
million. A grant of $1.3 million has been requested from 
the Economic Development Administration. The City of 
Cactus will provide matching funds through the sale of 
revenue bonds. American Beef Company requested and has 
received a verbal commitment from the Office for Business 
Development (OBD) in Washington for a $4 million 
business loan. This loan will satisfy one project review 
committee requirement. Also, an application has been made 
to the Environmental Protection Agency for assistance in 
constructing a $667 ,000 sewage treatment facility. 

Completion of the project will provide Cactus with 
needed revenues for capital improvements in the city and 
the community of Etter. The economic benefits to be 
derived from the project will initially benefit Cactus, a city 
of 664 people, of which 55 percent are minority, the 
community of Etter, with a population of 295, the City of 
Dumas, and the entire redevelopment area of Moore 
County. 

Agency Involvement. Five federal agencies are involved 
in the project: 

1. EDA is involved in providing $1.3 million for the 
project. 

2. Office of Economic Opportunity wants assurance that 
the proposed water system and service will be made 
available to the residents of Etter. 

3. EPA is involved in funding for and construction of the 
water sewage treatment facility. 

4. Office of Business Development is expected to pro
vide a $4 million loan to American Beef Company, one of 
the industries proposing to locate in the park. 

5. Small Business Administration is being petitioned by 
Stratford of Texas for a loan with which to construct a feed 
mill, which will be the fourth in the world utilizing a 
particular process for manufacturing a high protein cattle 
feed. 

Procedural Analysis 
and General Observations 

Pre-Application Phase. There is nothing unusual about 
the processing of the project application during this phase. 
The applicant contacted an economic development repre
sentative who submitted a Potential Project Digest in July 
1971. A project review committee authorized the develop
ment of a scope and profile on the project and a 
Pre-Application Conference (PAC) was held in August 
1971. Accordingly, an application was filed with EDA in 
November of the same year. The application was numbered 
in January 1972. 

The processing of environmental considerations was not 
as smooth and uncomplicated. When the project application 
was received in November 1971, EDA already had received 
two 511 forms from American Beef Company and the City 
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of Cactus. At this time the EDA environmental officer in 
th~ regional office filed a preliminary environmental assess
ment based on the 511 forms, filed by the applicants and 
passed on by both the state and regional clearinghouse 
officials without comment. The City of Cactus' 511 form 
had a supplement addressed to particular environmental 
questions not covered in the form but relevant to. the 
National Environmental Policy Act. However, the decision 
made at this time by the regional environmental officer was 
that an environmental impact statement would not be 
required for the projec~. No impact statement was sug
gested for several reasons: 

1. There was nothing in Cactus which would have been 
harmed. 

2. A zinc smelter plant shutdown had caused high 
unemployment and population loss in the county. 

3. Packing plants are fairly clean except for the sewage, 
and they are not really damaging to the environment. 

4. The industrial park could only affect the area in a 
positive manner . 

Preliminary and Final Review Phase. The processing of 
the project application in the regional EDA office was 
routine and closely followed the procedural guide estab
lished by EDA outlined in the flowchart. Once again 
however, the processing of environmental considerations 
posed a problem. In February, the 511 form was modified. 
In March or early April a new environmental office filed a 
regional office preliminary environmental assessment based 
on the modified 511, which went directly to Washington . 
The assessment recommended that no EIS be made. On 
April 4, 1972 the project officer submitted an EDR's 
preliminary environmental assessment since the 511 form 
had been deleted entirely the first of April, and a new form 
had been developed. The form was sent to Washington. 
EDA Washington decided that an EIS needed to be filed for 
the Cactus project. It is alleged and widely believed that the 
real reason for suddenly requiring an EIS was pressure from 
labor groups which opposed the location of the American 
Beef Company in Cactus, an area in which the high rate of 
unemployment would tend to enable it to continue its 
anti-union policies. The EPA had already filed an assess
ment stating that the sewage treatment plant had negligible 
environmental impact since the plans for the project met 
EPA standards. EDA Washington suggested that the EPA 
file a joint EIS with EDA but EPA rejected the suggestion. 
These factors probably affected the central office decision 
to require an EIS: 

1. the dollar amount of the project, 
2. the cumulative impact of the industrial park develop

ment, 
3. publicity and litigation associated with the Elk 

Mountain Project. 
The environmental officer began writing the EIS in May 

1972. Instead of writing it to include only the loan to 
American Beef, he included the project application num
bers for the loan, the grant, and the sewage treatment plant. 
The draft EIS was forwarded from EDA Austin on July 10, 
1972. The application was forwarded to Washington on 
July 20, 1972. 

Washington Review Phase~ Comments on the EIS were 
due August 10, 1972 to provide for revision of the EIS, 
finalization, publication, and announcement through the 
Federal Register. Thirty days were provided also for 
submission of comments from public agencies. CEQ 
expedited consideration of the EIS so that a full 90 days 
would not have to elapse before the project could go 
through. EDA Washington requested from . the regional 
office "expeditious handling to the extent . permitted by 
law" for the Cactus-Dumas Project, but it appeared that the 
time required by law for the review, comment , and 
finalization of the impact statement would make action on 
the project unlikely until the fall. 

In fact, the project's approval was announced the middle 
of September 1972, approximately 60 days after the draft 
EIS had been filed on July 10, 1972. The final EIS was 
probably filed on August 20, 1972 after allowing 40 days 
to elapse from the filing of the draft. 

Conclusions 

The research team reached the following conclusions 
concerning the Cactus-Dumas Project and EDA's handling 
of the environmental considerations: 

1. The administrative procedures set up to process 
environmental considerations in EDA were adhered to 
except that both the preliminary and final review were 
passed on by the legal section before being completed by 
the separate review offices. (See the chart on; page 59 .)This 
could lead to legal difficulties. 

2. The role of EPA in the project impact statement 
should have been much larger; possibly either a separate 
EIS by EPA o_r at least a joint EIS with EDA. The question 
of lead agency should perhaps be further clarified by the 
CEQ procedures. 

3. EPA and EDA clearly differ in their policy of final 
decision on the need for an EIS. In EPA, the regional office 
has the final say. In EDA, the Washington office makes the 
final decision. 

4. EDA has no mechanism for public notice of intent on 
projects. This should be made part of the environmental 
considerations. 

5. Neither EPA nor EDA in the project, or in other 
projects, appears to have a system where feedback can be 
obtained once a project is begun or to monitor how closely 
the environmental standards are being adhered to. Problems 
could arise after contracts have been Jet that could place 
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the agency in an embarrassing legal position : e.g., special 
conditions in the Pittsburg project. 

6. Many valuable projects fail to get past the pre
application stage because the environmental effects of the 
project appear complex. The regional office during the year 
outlines projected expenditures so Washington can com
plete EDA's budget for the coming fiscal year. During this 
"end of the year" rush environmentally controversial 
projects are critically vulnerable. Perhaps a procedure which 
would divide the year into application phases would permit 
more complicated grants the additional time they logically 
require. These applicants could then be offered, if not as 
speedy a process as "clean projects," at least assurance of 
fair consideration. 

7. The creation of an industrial park frequently opens 
the possibility of future development. Such a potential 
undoubtedly involved extended cumulative environmental 
effects not considered by EDA at the time the grant is 
made. Policing new construction is left to the ~tate 

government. Why not allow the state to handle not only the 
environmental implications of later development in the 
park but also the original site development as well? 

8. Any attitudinal evaluation of the EDA regional office 
in Austin regarding the enforcement of NEPA might 
incorporate one important distinction. Jn order to be 
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effective , NEPA undoubtedly requires government 
employees to consider not only the letter but the spirit of 
the law. However, any evaluation should carefully distin
guish the reactions of EDA staffers over the trial and error 
process involved in the creation of new guidelines. Such 
reactions should not be confused with their earnest desire 
to see the act carried out to the fullest intent of Congress. 
NEPA's framers were considerate enough to recognize that 
a great deal of confusion would arise within the various 
agencies while staffs struggled with new and unprecedented 
procedure. The Austin staff has demonstrated (at least in 
the Cactus-Dumas Project) commendable patience while 
environmental procedures were being "sent down," 
"revised," and then changed altogether. In fact, on several 
procedural issues, the Austin staff assisted the Washington 
office. 

9. There is some question regarding the use of consulting 
firms to develop data for an EIS. Is this what NEPA 
intended? Also, some consideration should be given to 
more clearly defining a "major federal action" and a 
"highly controversial proposed action." 

I 0. The difficulty in determining whether EDA or EPA 
should file an EIS in the Cactus-Dumas Project might be 
avoided if CEQ would act as an arbiter in cases where the 
lead agency becomes significant. 

REFERENCE 

Louisiana Department of Conservation (I 971) Water 
Resource Pamphlet No. 27 (April). 
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CHAPTER EIGHT 

ANALYSIS OF THE FIVE ECONOMIC DEVELOPMENT 
ADMINISTRATION (EDA) CASE STUDIES: SIMILARITIES, 

CONCLUSIONS, AND RECOMMENDATIONS 

This summary identifies certain similarities found in the 
five EDA case studies and groups them under four major 
headings: initial environmental considerations; public parti
cipation; interagency communications; and EDA proce
dures. 

INITIAL ENVIRONMENT AL CONSIDERATIONS 

In general, all five case studies cited the neglect of 
environmental considerations as a predominant characteris
tic of the pre-application stage. The instances vary from 
total disregard to perfunctory or secondary consideration. 
In Elk Mountain, for example, the environmental effects of 
the project were not considered until well after the 
pre-application stage had ended. Even then, environmental 
considerations arose only after mounting citizen concern 
forced the issue. In the Cameron County Water project 
neither the field representative nor the applicant raised 
environmental issues during the pre-application process. 
The Pittsburgh report cited the same lack of attention to 
environmental matters but indicated there was a heavy 
agency workload and a lack of adequate staff rather than 
total disregard for the environmental consequences of the 
project. The Cactus-Dumas project and the Sabine River 
project demonstrated an early awareness of environmental 
effects, but both lacked adequate information and needed 
more comprehensive and detailed reporting regarding the 
scope and profile forms, economic feasibility reports, 
environmental assessments, and engineering design. 

Initial environmental assessments for each project were 
filed by the applicants on ED 511 forms, which subsequent
ly have been modified. Although this was common among 
the projects, EDA procedures did not truly reflect NEPA's 
intent to expose all levels of agency activity to environ
mental considerations. 

PUBLIC PARTICIPATION 

Formal Agency Guidelines 

The procedures for public participation varied somewhat 
among the five EDA projects reviewed because other 
federal agencies were involved in some of them. EDA 

followed the general CEQ guidelines. Specifically, these 
state that (1) the environmental impact statement should 
contain, where appropriate, a discussion of problems and 
objections raised by private organizations and individuals in 
the review process; (2) the agency should develop proce
dures "to insure the fullest practicable provision of timely 
public information and understanding of federal plants and 
programs with environmental impact in order to obtain the 
views of interested parties"; (3)wherever appropriate, public 
hearings should be held on impact statements; and (4) 
IS-day notice should be given to the public prior to . a 
hearing. 

EPA was involved in several of the projects. EPA 
guidelines for public participation are more detailed than 
those of EDA and are designed to insure earlier public 
participation in the decision-making process. (I) The 
agency should issue a notice of intent that an impact 
statement will be prepared. The notice should be made 
public in the newspapers and, where appropriate, in other 
media. It should also be made available to "potentially 
interested persons" by telephone or Jetter and to the 
appropriate state, regional, and local clearinghouses. (2) A 
negative declaration indicating that the agency does not 
intend to file an impact statement should be sent to 
interested parties "only where practicable." It should be 
accompanied by an environmental impact appraisal sup
porting the decision not to file. The appraisal should 
describe the proposed activity and its effects, and should 
document the reasons for concluding that there will not be 
a "significant" environmental impact. (3) Public hearings 
should be held on the draft statement if the responsible 
project officer deems it necessary. Comments on these 
hearings should be incorporated into the final EIS. These 
comments should include a summary of the record, 
discussion of the conflicts resolved and unresolved, and 
other significant portions of the record. A 15-day notice to 
the public and interested parties should be given prior to a 
hearing. Public notification in the press should include the 
project name; date, time, and place of the hearing; notice of 
the availability of "detailed information" (a copy of the 
project application and the draft EIS); and where the 
information may be obtained. Copies of the statement 
should be sent to state, regional, and local clearinghouses as 
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well. ( 4) The final EIS should respond to all written or 
recorded suggestions, and those interested persons respond
ing to the draft statement should be sent a copy for final 
comment. Thirty days should be allowed for additional 
comment. 

Supplemental CEQ guidelines for public participation 
were issued May 16, 1972; the recommendations closely 
parallel the EPA guidelines . Although these guidelines were 
published after the five EDA projects began to be pro
cessed, EDA officials responsible for writing the environ
mental assessments for the five projects were unfamiliar 
with the new CEQ guidelines as of January 1973. The 
supplemental guidelines recommended the following. 
(1) Agencies should devise an "early warning system" by 
which the decision to prepare an impact statement is 
announced. This system is similar to EPA's notice of intent. 
In developing this procedure , an agency should consider 
maintaining a list of statements under preparation, updating 
it when necessary, and making the list available for public 
inspection. (2) Agencies should indicate to the public where 
the information utilized in the preparation of the EIS may 
be obtained. (3) Agencies should publicize the existence of 
draft statements by notifying the general public through 
the local papers or by directly notifying those on a master 
list of groups interested in the agencies' activities. 

Pub/it: Participation 
in the Five Projects 

In the Sabine River Project, EDA followed the CEQ 
guidelines for public participation. No public hearings were 
held on the draft EIS. However , copies of the draft 
statement were forwarded to federal agencies interested in 
water resources, wildlife conservation, and similar areas. 
The offices of the governors in Louisiana and Texas, an 
interested law firm , and a regional representative of the 
Audubon Society received copies. EDA then held three 
informal meetings with those Texas and Louisiana state 
agencies which commented on the draft impact statement. 
No public hearings were conducted, however. Part of the 
reason, according to the responsible EDA official, was that 
the hearing procedure is expensive, and EDA is operating 
on a limited travel budget. 

The Elk Mountain Road Project involved EDA and the 
U.S. Forest Service (USFS). USFS followed public partici
pation guidelines similar to EDA's. As the lead agency , the 
Forest Service issued a draft EIS, which was made available 
to the public and to interested parties. Formal hearings 
were held in Las Vegas and Santa Fe, New Mexico. 
Primarily, environmental groups were represented at the 
hearings. One group, the Upper Pecos Association, was 
comprised of 15 to 20 different organizations including 
Zero Population Growth, Hikers, and the Rio Grande 
Chapter of the Sierra Club. EDA did not hold its own 
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hearings because the USFS hearings were considered an 
adequate substitute, affording the public sufficient oppor
tunity to comment on the environmental implications of 
the project. 

Meanwhile, the Upper Pecos Association filed suit in 
district court challenging CEQ's lead agency determination. 
The court upheld CEQ's decision, and the case was 
appealed. When the Supreme Court agreed to take the case , 
EDA Washington decided to file an impact statement "to 
shut all doors" and save the project. EDA attorneys decided 
that the Supreme Court would not take the case unless 
there were some reason to overturn it. In the end, the 
Supreme Court sent the case back to the district court to 
determine whether the final impact statement (USFS) met 
the intent of the CEQ guidelines. Most of the same groups 
which commented on the Forest Service's statement also 
commented on EDA's. The groups included a newspaper, 
an insurance agency , and a public clearinghouse at North
western University . 

The Cameron County Water Supply Project involved 
EDA exclusively. On the basis of an environmental apprais
al, the decision was made not to prepare an EIS. Since there 
are no formal guidelines regarding public input during the 
project development stage, little effort was made to obtain 
public input. In fact, the only persons who commented at 
this point were local businessmen supporting the project. 

EDA and EPA were jointly involved in the Cactus
Dumas Project. As the lead agency, EDA prepared the EIS. 
Initially , on the basis of an environmental appraisal, the 
regional office recommended that no statement be pre
pared. However, EDA Washington reversed this decision 
and proposed that a joint statement be filed with EPA . 

EPA refused to file a joint statement. EDA developed 
the EIS to include a description of the EPA project. Copies 
of the statement were forwarded to interested persons and 
made available to the public for comment. However, EDA 
did not hold formal hearings on the project. Instead, the 
Texas Water Quality Board's (TWQB) hearing on the 
issuance of a discharge permit for the proposed sewage 
plant (EPA's portion of the project) was used as a 
substitute. Partly because the hearing was held in Austin 
and not in the project area, the participants were limited to 
the project engineer, and the mayor and city council of 
Cactus. 

Both EDA and EPA were involved in the Pittsburg 
Project. Since EDA's portion of the project was approved 
prior to NEPA , no environmental impact statement was 
prepared. In the project development stage, comments were 
received from state and local government officials, as well 
as from local businessmen supporting the project . As legally 
required for the issuance of discharge permits, the TWQB 
held public hearings on the project. Two hearings were held 
in Austin and one in Pittsburg. Participants at the Austin 
hearing included the project engineer and Pittsburg offi
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cials. At the Pittsburg hearing, residents close to the 
proposed project site also attended. The residents objected 
to the location of the project, claiming that the plant would 
cause land depreciation, flash flooding, and contamination 
of local water wells. At that Pittsburg hearing, however, the 
State Department of Public Health judged the project site 
to be acceptable. 

Thwarted in their attempts to have the project site 
changed, the area residents filed suit in district court, 
requesting an injunction against the issuance of a discharge 

·permit. Since the suit was not filed within the required 30
day limit from the time of issuance, the court took no 
action. The same plaintiffs then filed suit against EDA, 
EPA, and the City of Pittsburg to enjoin them from 
proceeding with the plant construction. The court denied 
the temporary injunction, primarily on the grounds that the 
suit was premature and that NEPA did not apply in this 
case. The court ruled the action was not a "major" federal 
action significantly affecting the environment. Nevertheless, 
the court did specify that EDA and EPA should furnish the 
interested parties with information on "any pertinent 
developments regarding environmental orders and work in 
connection therewith." The court's ruling prompted EPA 
to prepare an EIS. Financial constraints probably prevented 
the area residents from appealing their case. 

Conclusions 

1. No formal hearings were held in two of the five 
projects. TWQB hearings on the issuance of discharge 
permits substituted for lead agency hearings in two other 
projects. However, only one of these hearings was conduct
ed in the project area. Fifteen-day public notice was 
provided prior to all hearings. 

2. The public was notified in the local newspapers of the 
hearing schedules and the availability of impact statements. 
Usually, the notice was published in the classified section. 
Occasionally, however, it appeared as a small news item in 
the body of the paper, depending on the size of the paper's 
circulation and the newsworthiness of the hearing. Tele
phone calls or letters served to advise "potentially interest
ed parties" that copies of draft or final impact statements 
were available for comment. Generally, "interested parties" 
included city officials, law firms, business leaders, and 
environmental groups. Along this line, the EPA has pre
pared a nationwide directory of environmental and con
servation groups which it consults to identify "potentially 
interested" persons in a particular project area. When no 
impact statement was filed, no notice was given to the 
public. 

3. Environmental impact statements were prepared for 
two of the five projects because of their potentially 
controversial nature. However, in two instances, statements 
were filed only after citizen suits threatened to block 
project construction. 

4. In all cases, public involvement in the project planning 
and draft EIS preparation stages was minimal. No formal 
guidelines existed regarding agency solicitation of public 
comment prior to the issuance of a draft statement. 
Consequently, citizen input in the early stages of decision
making was limited primarily to statements from local 
businessmen as well as local and state officials supporting 
the projects. 

Recommendations 

I. Public hearings should be held in the area of the pro
posed project whenever feasible, and travel funds should be 
appropriated for this purpose. Expense funds from several 
agencies might be pooled for a hearing in the project area. 

2. Agencies should improve their systems ofnotification 
concerning proposed actions and their methods of identi
fying "potentially interested parties." A notice of intent or 
negative declaration should be filed as soon as possible after 
the environmental committee .review and before the envi
ronmental assessment of the environmental development 
representative (EDR) is forwarded to Washington. Notice 
concerning a hearing should include an environmental in
formation section in addition to the hearing schedule in 
order to generate intelligent public discussion during the 
hearing. For improving the identification of "potentially 
interested parties," agencies should be encouraged to enter 
into cooperative agreements to share information on envi
ronmental and conservation groups and exchange mailing 
lists. Information on environmental consequences of proj
ects might be similarly shared, possibly in one central en
vironmental data bank. 

3. Agencies should seek public involvement at the earli
est possible stages of project planning. The effectiveness of 
public participation can be enhanced by utilizing alterna
tives to the formal public hearing. Possible methods in
clude: workshops on particular environmental problems 
using representatives from various agencies and environ
mental groups, citizen boards composed of academic and 
professional experts to assist in project planning and review 
of impact statements, and well-publicized pre-application 
conferences open to all "interested parties." Public notice 
should be given at least 15 days prior to the PAC and 
should include such information as a description of the 
project and the date, time, and place ofhearing. 

INTERAGENCY COMMUNICATIONS 

"In order to identify any environmental considerations 
at the earliest possible stage, lines of communication should 
be opened between EDA and the appropriate agencies." 
This quote extracted from the Sabine River Project report 
expresses a common sentiment prevalent throughout the 
five cases. The absence of these lines of communication 
caused complications in all five projects. In the Pittsburg 
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project, EPA and EDA were both extensively involved , yet 
neither agency seemed fully aware of the other's involve
ment. In Elk Mountain, the EDA submitted its draft 
environmental statement using the "Environmental Analy
sis" prepared by the Forest Service as its statement; yet the 
EPA regional office never received a copy of the statement , 
not did it indicate awareness of the project until well after 
proposals had been formalized . In Cactus-Dumas, difficulty 
lay in the determination of lead agency status, i.e., whether 
EDA or EPA would file the EIS. The problem could have 
been avoided if CEQ had acted as arbiter when lead agency 
determination became significant. 

Interagency communication could forestall difficulties 
that may arise regarding the determination of cumulative 
effects of projects and could enable the monitoring of 
projects to measure the efficiency and the environmental 
effects of the projects. 

Conclusions 

1. In four case studies, complications resulted from 
inadequate interagency communication. 

2. EDA procedures do not require formal outside agency 
contact for environmental assessment assistance . This 
causes a lack of efficiency and overall coordination of 
construction plans. 

3. EDA procedures permit environmental assessments to 
be sent directly to the EDA Washington office . This permits 
the assessment to bypass notice and comment from other 
federal agencies having regional offices within the project 
area involved. Further, the use of environmental assess
ments rather than impact statements circumvents the NEPA 
requirement for public input. 

Recommendations 

1. Informal interagency communication during the 
environmental assessment stage, prior to the decision made 
regarding the development of an EIS, should be formalized 
to ensure that all environmental aspects receive adequate 
attention. 

2. A formal method for consulting with other agencies 
should be established by EDA in order to benefit overall 
planning and to determine the cumulative effects of proj
ects. 

3. EDA environmental assessment procedures which per
mit a circumvention of federal agencies located in the same 
region should be revised to enable early communication 
among the federal agencies. 

EDA PROCEDURES 

Most of the five cases cited the need for more detailed 
and comprehensive information during the pre-application 
stage. The applicants would be required to submit fairly 

detailed economic feasibility reports , citing the sources of 
information and the methods by which the information was 
obtained. Most of the cases generally cited a one-sided . 
optimistic economic assessment. 

The environmental assessment procedures received some 
criticism. Two projects , Pittsburg and Elk Mountain, started 
before NEPA was enacted. Thus, no environmental prob
lems were considered prior to EDA's approval of the 
projects. The 511 form was the only environmental 
assessment done for Cameron County. Environmental 
problems were considered superficially. It seems evident 
that the 511 had little effect or no effect on the 
decision-making process and did not promote environ
mental considerations within EDA. In two other projects, 
Cactus-Dumas and the Sabine River , the 511 was discon
tinued during project review. The new EDA procedures 
adopted in February 1972 were applied to these two cases 
and markedly improved the nature of environmental 
considerations. 

Although the new EDA procedures have brought the 
agency closer to compliance with both the letter and the 
spirit of NEPA , one serious problem remains. The agency's 
procedures for assessing environmental problems appear to 
isolate environmental considerations from all other EDA 
considerations. Hence, the environmental officer has little 
or no communication with the other reviewing divisions. 
Furthermore, the environmental assessments are usually 
sent directly to Washington , bypassing review by other 
divisions entirely . 

Many valuable projects fail to pass the pre-application 
stage due to the apparently complex environmental conse
quences of the project. Because of single-year budgeting 
procedures. EDA has a tendency to prefer projects which 
could be considered environmentally "clean ." There is 
some concern that the EIS are being subverted from the 
promotion of environmental awareness to the provision of a 
means for proving or disproving plaintiffs objections to 
proposed projects in the courts. 

Conclusions 

I. Most cases reported a lack of detailed environmental 
information concerning proposed projects during the pre
application stage. 

2 . The 511 form generally proved unsatisfactory in 
fulfilling the spirit and intent of NEPA within the EDA . 

3. The new EDA procedures for handling environmental 
matters improved the nature of EDA environmental con
siderations. They nevertheless allowed environmental assess
ment to remain isolated from review by other agency 
divisions. 

4. The five cases show a tendency within EDA to prefer 
to accept projects which could be considered environ
mentally "clean ." Perhaps this is due in part to the 
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single-year budgeting procedures EDA follows. 
5. There is some concern that EIS are being used strictly 

in response to legal decisions to satisfy the NEPA require
ment for environmental assessment and do not genuinely 
foster environmental awareness among all federal agencies 
and federal constituencies. 

Recommendations 

1. More detailed and comprehensive information in eco
nomic feasibility reports and environmental and engineering 
assessments is needed. 

2. Procedures should be developed to integrate the envi

ronmental assessment process into all levels ofagency activ
ity. 

3. Procedures should be developed to ensure that even 
the most controversial potential projects initially receive at 
least fair consideration when EDA is selecting projects for 
development. Potential projects should not automatically 
be eliminated if there are controversial environmentals 
aspects. 

4. Procedures should be established to enable the agency 
to actively ensure environmental protection during the proj
ect planning stage instead of responding passively during 
the developmental stage only to growing controversy which 
could result in litigation. 
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CHAPTER NINE 

EFFECTS OF EIS ON PROJECT PROCESSING TIME 

A COMPARISON OF DEVELOPMENT 
AND PROCESSING TIMES 

To determine the impact environmental assessment 
procedures have had on project processing time in EDA, a 
comparison was made between FY 69, a pre-NEPA oper
ating year and FY 72, a year of operation under the NEPA 
requirements. Two periods of time for each project we :e 
selected for comparison : the project development time and 
the project processing time. Project development time is 
considered to be the applicant's time from the receipt of 
the scope and profile until the application is numbered. 
Project processing time is considered to be agency time 
from the date the application is numbered until it receives 
approval in Washington. Project processing time was further 
subdivided into regional office time and Washington time. 
Regional office time is the time from the date the 
application is numbered until it is sent to Washington with 
a recommendation for approval. Washington office time is 
time from the date the application is sent from the regional 
office until it is approved. For each fiscal year the average 
total project development and processing time, the average 
project development time, the average project processing 
time, the average time in the regional office , and the 
average time in the Washington office were determined. 

Increases In Development 
and Processing Time 

Project development time, processing time, and total 
time increased considerably on the average for each project 
in FY 72 when compared to projects in FY 69. * However , 
the bulk of project time in FY 69 was agency time spent on 
project processing, whereas the bulk of project time in FY 
72 was the applicant's time spent on project development. 
Average processing time increased in both the regional and 
the Washington offices for each project in FY 72 . During 
both fiscal years, processing time was greater at the regional 
level, and in FY 72 regional time was an even greater 
proportion of average total agency time. 

*See the chart at the end of this chapter, A Comparison of 
Project Processing Times for EDA Projects Approved in FY 69 and 
FY 72. 

Developments Affecting 
Increased Time 

There are several developments which influenced the 
processing time differences between the two fiscal years . 
First, EDA developed more stringent civil rights procedures. 
In January 1971 the Civil Rights Office began to use the 
ED 712 form. required of all applicants . assuring that the 
applicant will administer affirmative action programs for 
equal employment opportunity . In I 972 the civil rights 
requirements were extended to establish percentages in 
hiring practices. Second. EDA developed procedures to 
enable compliance with the Uniform Relocation Assistance 
and Real Properties Acquisition Act of 1970. Third . EDA 
made several changes in the environmental assessment 
procedures. In the fall of 1971 the ED 5 I I, the applicant's 
environmental assessment. was required of all applicant~. 

but in the winter of 1972 it was replaced by the Economic 
Development Representatives environmental assessment. 
Fourth. if EDA determines that an environmental assess
ment is positive. six months are certain to be added to 
project processing time for writing an EIS. If the environ
menta l assessment is negative. no extra processing time 
should be required because review by the environmental 
officer parallels other reviews in the Technical Support 
Division (TSO). Requirement and Certification ( R&C ). and 
Equal Employment Opportunity (EEO) . Fifth. between FY 
69 and FY 72. the staff integrated the various new EDA 
procedures into the review process. Initially. project pro
cessing time was lengthened , but familiarity in working 
with the new procedures shortened that time . Sixth. since 
the enactment of NEPA. EDA has been reluctant to 
number projects which appear to have a significant environ
mental impact in order to prevent delays which would 
lengthen processing time. The regional office prefers to 
have a project as "clean" as possible when it is numhered . 
Seventh. because EDA re ceives single-year funding. it is 
better not to have projects in the middle of agency 
processing at the year's end. Projects now remain in 
development on the applicant's time for a longer period and 
are numbered as official EDA projects at a later date. often 
in the following year. 
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CONCLUSIONS 

1. The NEPA requirements are not solely responsible for 
the increase in processing time, but EDA's environmental 
assessment procedures significantly contribute to the in
crease. 

2. Projects now remain longer in the development phase 
than in the processing phase, because EDA prefers to 
number projects which are as "clean" as possible to avoid 
delays in agency processing. 

3. Projects now remain longer in the development phase, 
because EDA prefers not to have partially processed 
projects in the agency at the end of the year. 

4. EDA has become more selective, preferring not to 
accept applications for projects which will have a significant 
environmental impact. 

5. Since EDA Washington time has increased by only 21 
days in real terms and has decreased from 30 percent in FY 
69 to 14 percent in FY 72 of total project processing time, 
the indications are that the applicant and the regional office 
must be adequately complying with the NEPA require
ments as EDA has outlined them . 

6. Average project development time increased from 2 
months in FY 69 to 11 months in FY 72 , a 9-month 
increase in real terms, almost 450 percent more time. 

7. As part of average total project time, project develop
ment was 32 percent in FY 69 and increased to 61 percent 
in FY 72, a 29 percent time increase. 

8. Average project processing time increased from almost 
5 months in FY 69 to 7 1/3 months in FY 72, a 2 1/3

month increase in real terms, almost 50 percent more time. 
9. As part of average total project time, project pro

cessing was 68 percent in FY 69 but decreased to 39 
percent in FY 72, a 29 percent decrease. 

10. Average EDA regional office time increased from 2 
2/3 months in FY 69 to 4 2/3 months in FY 72, a 2-month 
increase in real terms, almost 75 percent more time. 

11. Average EDA Washington time increased from 2 
months in FY 69 to 2 2/3 months in FY 72, a 2/3-month 
increase in real terms, almost 35 percent more time. 

12. As part of average total EDA time, regional office 
time increased from 57 percent in FY 69 to 64 percent in 
FY 72, a 7 percent increase. 

13. As part of average total project time, regional office 
time decreased from 38 percent in FY 69 to 25 percent in 
FY 72, a 13 percent time decrease. 

14. As part of average total EDA time, Washington time 
decreased from 45 percent in FY 69 to 36 percent in FY 
72, a 9 percent decrease. 

15. As part of average total project time, Washington 
time decreased from 30 percent in FY 69 to 14 percent in 
FY 72, a 16 percent time decrease. 

RECOMMENDATION 

If EDA wishes to have project processing time remain as 
it was prior to the enactment ofNEPA, additional environ
mental officers and other EDA personnel should be added 
to the regional office. 

A Comparison of Project Processing Time 
For EDA Projects Approved in FY 69 and FY 72 

Avg. Project 1 % or Avg. Project 1 %orAvg. TotalNo. Avg. EDA Required i % or l % or A¥1. EDA l ll\or I %or 
Development Time I Total Wlllbia&ton Time Total I Totalof Project Tbne Procellina Tbne I Totll Oftlc:e Tbne I EDA I Total 

Yn. Mot. Days I Tune I TimeYn. Mot. Days I Time Y n . Mot. Days I TimeProject Yn. Mos. Days Yn. Mot. Days 1 Time I TimeFY 
IIII 2 I 43" I 30%4 25 68" 2 21 57" I 38"2 7 32"61 7 269 

III I I 
II I 64" I7 10 I 39" 4 22 25% 2 21 .I ~! 14"I 6 IS II II I 61%4S72 I I 

•All flpno an appn>i<lmate. Eua data for -pe ud profllo. applicotioa ...-. ~lo DC, _. -1... - ,,_ tM !!DA 11111 for tM 106 pn>jecb. 
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CHAPTER TEN 

ENVIR01'MENTAL ATTITCDES 
OF THE SOUTHWEST REGIONAL OFFICE OF EDA 

To determine the impact of NEPA on the environmen ta! 
attitudes of EDA's Southwestern Regional Office, inter
views were held with seven staff members, including 
division chiefs , project application officers , project moni
toring officers , and the environmental officer. Each of these 
staff positions has a different function in the application 
review process and as a result, each views NEPA from a 
different organizational perspective. 

This analysis is divided into four sections : (I) attitudes 
stemming from agency policies and procedures to put 
NEPA's provisions into effect ; (2) attitudes arising from the 
act's impact on agency and staff goals; (3) predominant 
opinions among those interviewed regarding overall agency 
attitudes towards NEPA; and ( 4) the nature of future EDA 
environmental attitudes. 

POLICIES AND PROCEDURES 

The EDA personnel interviewed felt that , prior to the 
enactment of NEPA , the agency demonstrated little envi
ronmental consciousness at any administrative level. 
Agency policies and procedures were not formulated with 
an eye to environmental problems. Fo llowing NEPA's 
passage, EDA was forced to wrestle with the problem of 
building manageable and effective environmental proce
dures into the application review process. The regional 
environmental officer called those first months of adjust
ment to the act a "nightmarish experience." Other staff 
members agreed , noting a negative initial attitude toward 
the new agency responsibility . 

These procedural difficulties were mitigated largely 
through the efforts of the special assistant for the environ
ment and the regional environmental specialists. Old proce
dures were streamlined in an effort to reduce staff 
frustration over poorly defined environmental policies and 
objectives.* Thus , environmental attitudes improved as 

*It is interesting to note that the revised agency environmental 
guidelines (EDA Transmittal No. 17 .02-2 ; Jan. 18 , 1973 ; Section 
17 .02-2 .01) define almost all EDA projects as "major ac tions,' ' thu s 
requiring an environmental assessment for each agen cy activi ty . This 
decision reflects an active interpretation of EDA envi ronmental 
responsibilities by top EDA personnel. 

agency procedures delineated more precisely staff and 
agency responsibilities under NEPA. 

EDA's MISSION 

EDA's primary mission is to provide economic assistance 
to public works projects . Institutional success in this effort 
is measured partially by the quantity of projects under
taken. As a result , this regional office strives to maintain 
and increase project appropriations . As indicated below , 
NEPA threatens agency goals by jeopardizing future fund
ing levels , and the goals of certain staff members (arising 
from agency sensitivity to project appropriations) are also 
frustrated by the environmental legislation. Such conflicts 
naturally arouse some negative sentiment towards NEPA . 

EDA project funds are appropriated annually. Unencum
bered funds are returned at the close of the fiscal year. 
Futhermore , the following year's budget is partially depen
dent upon the projec t expenditures of the preceding period . 
Understandably. EDA Austin is anxious to spend all avail
able fund s in order to fulfill its institutional goal of 
providing grants-in-aid to public works projects. 

This emphasis on spending is reflected in agency 
evaluation of successful staff performance which is mea
sured in part by the number of applications successfully 
processed. Environmental development representatives 
(EDRs) and project officers are more sensitive to this 
evaluation criterion because of their central role in finding 
and coordinating proj ects . 

NEPA frustrate s agency and staff goals by jeopardizing 
the smoo th procedural flow of project devleopment. 
Projects fo r which money has been allocated may be 
suddenly delayed or dropped due to environmental factors . 
When this occurs , EDA Austin has found that one year is 
too little time in which to locate a surrogate project to fund 
with the released funds . As a result , the agency project 
budget runs a greater risk of reduction than it did before 
NEPA 's passage . The possible interruption in project 
processing caused by compliance with NEPA conflicts with 
the goals of the EDRs and project officers , who find their 
number of successfully processed applications in danger of 
being reduced. Delays resulting from NEPA also cause 
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anxious clients to exert direct pressure on the EDRs and 
project officers. 

SUMMARY OF PREDOMINANT OPINIONS 

As already noted, EDA Austin attitudes toward NEPA 
were not always favorable; yet it appeared that most of the 
Austin staff regarded the act as a necessity. Several staff 
members have developed an environmental consciousness 
since NEPA's enactment. 

Those interviewed generally agreed that it is essential for 
federal agencies to "stop and look at the environment" 
before taking action, though reasons for this belief were 
varied. Personnel specifically responsible for environmental 
assessment took an "active" view of EDA's responsibility in 
environmental matters, seeing NEPA as a positive force 
aimed at preserving the earth's ecosystem. Staff members 
peripherally involved, however, were inclined to take a 
more "passive" view of the legislation and to feel that 
compliance is necessary only to stay out of the courts or to 
develop good public relations. 

Even though some staff members regarded NEPA more 
as a legal requirement than a positive force, it appeared that 
an evironmental consciousness had developed at the policy
making level in EDA. Examples of environmentally 
"active" policies include EDA's liberal definition of a 
"major federal action," the requirement that EDA consider 
writing environmental impact statements for agency pro
jects in which the lead agency cannot be readily deter
mined, and EDA concern with the cumulative impact of 
projects (U.S. Dept. of Com., 1973). 

FUTURE ENVIRONMENTAL 
ATTITUDES OF EDA 

It is difficult to speculate on future environmental 
attitudes in EDA because of the number of variables 
impinging on the agency's environmental views. If we 
assume that trends will continue in the direction they have 
taken since NEPA's enactment, the environmental ideals of 

the act could become deeply embedded in the EDA value 
structure. Increasingly precise and effective policies and 
procedures developed by "active" policymakers could 
dispel remaining agency confusion in executing NEPA's 
provisions while spreading an environmental awareness 
throughout the agency. Negative sentiment towards NEPA 
could lessen as staff members become more accustomed to 
working with environmental problems. 

Successful institutionalization of environmental values 
within EDA, however, depends largely upon the dedication 
of top level agency administrators to the ideals expressed 
by NEPA. An administrator who views NEPA as a positive 
step toward intelligent national economic development can 
do much to engender a favorable staff attitude toward 
environmental legislation, whereas an administrator who 
views NEPA as a "necessary evil" could dampen the 
environmental consciousness of a potentially "active" staff. 

CONCLUSIONS 

1. As EDA procedures for carrying out the mandates of 
NEPA have been . improved, agency sentiment against this 
legislation has lessened. 

2. An immeasurable amount of negative feeling towards 
NEPA has arisen among agency personnel who feel the act 
tends to obstruct fundamental agency and staff goals. 

3. In general, the Austin staff views NEPA as necessary, 
though with different motives. Those directly responsible 
for implementing NEPA feel that the legislation is neces
sary to protect the environment; staff members peripheral
ly involved in carrying out NEPA's provisions tend to view 
the act as necessary for the maintenance of good public 
relations. 

4 . It appears that an "active" environmental conscience 
has developed at the policy-making level in EDA. 

5. The overal environmental attitude in EDA in the 
future will depend largely upon the dedication of high level 
agency administrators to the environmental values ex
pressed in NEPA. 
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CHAPTER ELEVEN 

POTENTIAL FOR USING THE FEDERAL REGIONAL COUNCILS 

EXECUTIVE ORDER 11647 

On February 10, 1972 President Richard M. Nixon, by 
Executive Order 11647, created a Federal Regional Council 
(FRC) for each of the ten standard federal regions. The 
council members are designated ex officio . They are the 
regional directors and administrators of Health, Education. 
and Welfare (HEW), Housing and Urban Development 
(HUD), Office of Economic Opportunity (OEO), Depart
ment of Labor (DOL), Department of Transportation 
(DOT), Environmental Protection Agency (EPA), and Law 
Enforcement Assistance Administration (LEAA). In the 
Southwest FRC, ad hoc members also include the regional 
heads of Small Business Administration (SBA), Soil Con
servation Service (SCS) , United States Department of 
Agriculture (USDA), Economic Development Administra
tion (EDA), and ACTION. Attached to the Southwest FRC 
is a permanent secretariat or staff .:omposed of personnel 
drawn fron each of the primary council agencies. 

Simultaneous with the establishment of the ten federal 
regional councils, Executive Order 11647 also created the 
Undersecretaries Group for Regional Operations composed 
of the same agencies which make up the FRCs, adding as 
chairman the associate director of the Office of Manage
ment and Budget. The Undersecretaries Group sets policy, 
resolves disputes, and generally provides guidance to the 
regional councils. 

Executive Order 11647 promotes the development of 
mechanisms to facilitate active coordination among the 
major federal agencies at the regional level. Whether a group 
of regional administrators can effect interagency coordina
tion remains to be seen . The council and the group have 
been in existence less than a year, and it is premature to 
evaluate their effectiveness. 

The executive order specifically notes that the members 
of the FRCs are to "conduct their grant-making activities in 
concert." The order calls for : 

(I) the development of short-term regional interagency 
strategies and mechanisms for program delivery; 
(2) the development of integrated program and funding 
plans with governors and local chief executives; 
(3) the encouragement of joint and complementary 
grant applications for related programs; 

(4) the expeditious resolution of interagency conflicts 
and coordination problems; 
(5) the evaluation of programs in which two or more 
member agencies participate ; 
(6) the development of long-term regional interagency 
and intergovernmental strategies for resource allocations 
to better respond to the needs of States and local 
communities; 
(7) the supervision of regional interagency program 
coordination mechanisms; and 
(8) the development of administrative procedures to 
facilitate day-to-day interagency and intergovernmental 
cooperation. 

PROBLEMSOFINTERAGENCY 
COORDINATION 

Within these eight specified functions , FRC tasks and 
responsibilities are open to a wide variety of interpreta
tions. The FRCs are charged primarily with seeking 
solutions to interagency coordination problems. Translating 
that charge into definable programmatic action is a difficult 
task left undefined in the executive order. The procedures 
and areas of emphasis for coordination are left largely to 
the discretion of the individual FRCs. 

The activity plan of the Southwest Federal Regional 
Council sets up 21 programs which fall under one of the 
eight functions outlined in the executive order. None of 
these 21 operational programs deals with the coordination 
of environmental activities despite the region's urgent need 
for that coordination. Plans have been initiated however 
within the FRC secretariat to consider the establishment of 
"a regional environmental council under the aegis of the 
Federal Regional Council that would serve as a coordinating 
mechanism on the large, environmentally significant proj· 
ects." Simultaneously, the FRC is considering other alterna
tives for bringing the member agencies together in the 
environmental review process . 

The issue confronting the FRC regarding interagency 
coordination on environmental matters is not whether the 
need exists but rather how best to implement the coordi
native mechanism and to determine the extent of each 
agency's reponsibility . There are two options available to 
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the FRC. First , the environmental council could function in 
a clearinghouse capacity, exercising a check-off power to 
effect coordination. Second , the environmental council 
could function as a "regional CEQ ," enabling the council to 
play a more substantive role in the environmental review 
proccess than under the first option. 

The FRC as Oearinghouse 

The clearinghouse role is perhaps more feasible at this 
time because Executive Order 11647 provides that the 
FRCs shall facilitate coordination rather than set policy. 
The clearinghouse role could conceivably be the first step in 
an evolutionary process terminating in the establishment of 
a council responsible for evaluating the cumulative impact 
of major federal programs within the region. 

The executive order specifies that FRCs conduct an 
"evaluation of programs in which two or more member 
agencies participate." Consideration of environmental con
sequences can justifiably be construed as part of that 
evaluation process. Past instances in the southwest region 
indicate that this function has not been fully performed for 
projects with environmental concerns involving two or 
more FRC members. Even limited authority given to an 
environmental council could ensure that instances similar to 

the joint EPA-EDA project in Pittsburgh, Texas-in which 
an EIS was written by EPA without knowing that another 
federal agency (EDA) was participating in the project
would not occur. 

Improving Communication 

Coordination presupposes communication. Communica
tion has been seriously lacking regarding environmental 
matters. The FRC does provide the necessary link for 
communication, and if the council interprets its role more 
fully to include environmental responsibilities, the lack of 
environmental coordination could be minimized. NEPA's 
framers intended that methods be developed to ensure a 
systematic review of the environmental consequences of 
proposed federal projects. To evaluate environmental conse
quences is, in one sense, to determine the effects of parts 
upon their counterparts. NEPA attempts to prescribe 
legislatively that federal agencies investigate the effects of 
changes in components of the ecosystem upon the whole 
system. Yet governmental approaches for implementing 
NEPA remain piecemeal. The FRC could provide the 
mechanism for making the approach less piecemeal through 
the proposed environmental council , either as a clearing
house or in a policy-making capacity~ 
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CHAPTER TWELVE 

REVENUE SHARING 

REVENUE SHARING 
AND NEPA OBJECTIVES 

The State and Local Fiscal Assistance Act of 1972, 
commonly referred to as revenue sharing, may prove to be 
one of the most significant pieces of legislation to come out 
of the Nixon Administration. The federal allocation of 
financial resources to states and their subdivisions may have 
far-reaching consequences. The act is a clear break from the 
established system of categorical grant allocations that does 
not allow local governmental entities to determine specific 
uses of the grant money. The break from federal paternal
ism obviously has its positive aspects, but a compelling 
argument can be made that the State and Local Fiscal 
Assistance Act of 1972 may thwart the overall objectives of 
NEPA. 

Treasury Department 
Interpretations 

NEPA establishes a broad declaration of environmental 
policy in section 101 and declares in section 102 that "to 
the fullest extent possible, the policies, regulations, and 
Public Laws of the United States shall be interpreted and 
administered in accordance with the policies set forth in 
this Act." Given this legislative mandate , both the CEQ and 
the Treasury Department are confronted with the question : 
what constitutes compliance to "the fullest extent possi
ble" under NEPA regarding projects developed with 
revenue-sharing funds? 

Although the revenue-sharing bill itself may be categor
ized as a "major federal action," the Treasury Department 
has not filed an environmental impact statement on the act 
and apparently will not. CEQ has not taken a position 
regarding the filing of an EIS on the act, and it is uncertain 
what the CEQ's future decision may be. Projects developed 
with revenue-sharing funds could significantly affect the 
environment, ye t NEPA requires only that federal agencies 
funding major projects which significantly affect the 
environment comply "to the fullest extent possible" with 
the EIS requirement under Section 102(2)(C). Although 
the revenue-sharing bill has not yet been tested in the 
courts, Treasury officials currently construe the "no strings 

attached" mandate to include the environment. Since the 
act does not require state and local compliance, the strict 
interpretation of revenue-sharing funds as nonfederal by 
definition prevents NEPA from being applicable to projects 
financed by revenue sharing. This interpretation, however, 
is clearly open to dispute. 

Treasury officials feel that NEPA and, specifically, the 
provisions of section 102(2)(C) do not apply to the State 
and Local Fiscal Assistance Act of 1972 because the act 
differs so markedly from the categorical grant system . 
Revenue-sharing funds are considered to be exclusively 
controlled and spent by the local governmental entities . 
When these funds revert back to the states and their 
subdivisions, they are no longer considered federal re
sources subject to federal overview. Treasury defines these 
funds as local. 

Judicial Interpretations 

Three recent court cases have confirmed the applicabil
ity of NEPA to state projects financed by federal funds: 
Arlington Coalition on Transportation v. Volpe; San 
Antonio Conservation Society v. Texas Highway De
partment ; and Ely v. Ve/de. These decisions could be 
viewed as precedents substantiating the contention that 
NEPA does apply to the revenue-sharing bill because in 
each instance resource utilization required approval from 
the federal agency financing the project . Treasury argues 
however that because NEPA applies only to federal 
agencies' projects and because revenue-sharing funds may 
not be used as matching funds for federal projects , federal 
agencies will not be involved in revenue-sharing projects. 
Treasury concluded that NEPA is therefore inapplicable to 
the Fiscal Assistance Act. 

The closest the courts have come in addressing this issue 
was in Ely v. Ve/de, (Fourth Circuit 1971) in which the 
Fourth U.S. Circuit Court held that federal agencies 
administering bloc grants to local governmental entities 
are not relieved from compliance with NEPA . The judicial 
conflict centered on NEP A's applicability and on the 
restrictions of federal discretion regarding the specific uses 
of the funds. In this case, the court held that the legislation 
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does not relieve the federal government of all controls but 
only those that directly relate to the use of the grant. 

Carrying this interpretation one step further, the argu
ment could be made that the NEPA versus revenue-sharing 
conflict closely parallels the situation in Ely. The obvious 
conclusion is that the utilization of revenue-sharing funds is 

: subject to the provisions _of NEPA. The leap from a blo-c 
grant system to revenue sharing however, is wide, and it is 
questionable whether the courts will consider Ely v. Ve/de a 
justifiable precedent favoring NEPA's applicability to 
revenue-sharing funds. 

The inevitable court battle can be traced to the inherent 
conflicts in the two acts. Most federal legislation is notable 
for disregarding other legislation. A piecemeal rather than a 
comprehensive approach to lawmaking leads easily to 
conflicting objectives, and the situation under discussion 
here is no exception. 

IMMINENT COURT ISSUES 

The court will be forced to address certain issues. First, 
it will have to confront the crucial question of establishing 

some priority for the two opposing policy objectives, 
namely, environmentaf protection and governmental decen
tralization. The outcome may hinge on the court's interpre
tation of which goal should take precedence. Second, the 
court will have to address apparent internal contradictions 
in NEPA. Section 105 of NEPA clearly defines NEPA as a 
grant of authority which supplements other existing author
izations. The Ely v. Velde decision reflects this notion that 
the "environmental Section 101 of NEPA ... presents a 
vacillating 'mandate,' i.e., compliance is to be 'to the fullest 
extent possible'." The loophole in section 101 could gape 
wide if the court were to hold that revenue sharing 
"expressly prohibits or makes full compliance with one of 
the directives of NEPA impossible." Third, and perhaps 
most important, these issues could be reduced to the single 
decision whether revenue-sharing funds are local or, to 
some degree, still federal. If the court were to embrace the 
former interpretation, NEPA . could ultimately become a 
symbolic gesture for environmental protection rather than a 
viable force protecting the environment from the whims of 
governmental entities. 
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CHAPTER THIRTEEN 

STATE ACTIONS TO PROTECT THE ENVIRONMENT 

VARIETIES OF STATE RESPONSE 

NEPA addresses itself to federal actions and is not 
concerned with state, local, or private actions which 
significantly affect the environment. Therefore, the NEPA 
umbrella leaves a large area of activity uncovered. Various 
states have acted to provide environmental protection in 
these uncovered areas. Nine states responded by passing 
State Environmental Protection Acts (SEPA) which apply 
the NEPA environmental planning requirements to state 
and local agencies.* In other states the governors issued 
executive orders which made environmental considerations 
part of state planning. Two state responses for environ
mental protection are examined here. The first is Cali
fornia's Environmental Quality Act (CEQA), a SEPA, 
passed on November 23, 1970. The second is the Governor 
of Michigan's Executive Directive 1971-10 "Environmental 
Impact Review" issued on September 10, 1971. 

The California Evironmental 
Quality Act 

The California SEP A embraces the basic principles and 
language of NEPA. The act declares that it is the basic 
policy of California to protect and develop the natural 
resources of the state and requires that all local govern
ments and state agencies, boards, and commissionst file 
environmental impact statements on projects which could 

*The nine states are: California (Cal. Pub . Res. Code, Section 
21000 et seq., Supp. 1972) , Delaware (Ch. 175, Vol. 58, Laws of 
Delaware, June 28, 1971 , adding Del. Code, Section 7001 et seq.), 
Hawaii (Hawaii Ex. Order , Aug. 23, 1971) , Indiana (IC, 1971, 
13-1-10, added by P.L. 98, 1972), Montana (R . Code Mont ., Sect ion 
69-6501 et seq., Supp. 1971) , New Mexico (N.M . Stat., Section 
12-20-1 et seq ., Supp. 1971), North Carolina (N.C. Gen. Stat., 
Section 113A et seq., Supp 1971) , Washington (R. Code Wash., 
App. 43 , 109X, Supp. 1971) , and Wisconsin (Ch. 274, Laws of 
1971, adding Wisc. Stat., Section 11.1 et seq.). 

tin Friends of Mammoth v. Board of Supervisors of Mono 
County, (Cal. Sup. Ct., 1972, as modified Nov. 6, 1972) , 4 ERC 
1075, the California Supreme Court held that local governments 
must obtain and publish environmental impact statements from 
private projects which (1) began subsequent to the effective date of 
CEQA, (2) require a permit, and (3) will have a significant effect on 
the environment. 

significantly affect the California environment. CEQA 
demands that an EIS filed under the act contain informa
tion similar to that required by NEPA. The California 
Office of Planning and Research (OPR) is required to 
develop guidelines and procedures for the EIS program 
under CEQA, a function identical to that of the Council on 
Environmental Quality (CEQ) under NEPA. 

The Michigan Executive 
Directive 1971-10 

Unlike the CEQA, the Executive Directive 1971-10 
issued by Governor William G. Milliken of Michigan does 
not completely embrace the basic language of NEPA. The 
directive states that "it is the responsibility of state 
government to lead the way in all aspects of environmental 
quality control." Major state activities are to be carefully 
scrutinized to see whether they will affect the environment 
so that any changes which result will be consistent with 
overall state environmental policy. The directive does not 
specifically require that impact statements be developed. 
Rather it states that projects should be reviewed so that the 
following four things may be determined : 

I. The probable impact of the action on the environ
ment: 

2. The probable adverse effects of the action which 
cannot be avoided ; 

3. An evaluation of alternatives to the proposed 
action: and 

4. Possible modifications of the project that would 
eliminate or minimize these effects . 

The Michigan Advisory Council on Environmental Qual
ity is responsible for coordinating the state's environmental 
review program. The council was instructed to issue within 
60 days the special instructions and guidelines for other 
agencies to use in reviewing their actions. It has the 
additional responsibility for determining which agency 
actions are to be suspended or modified . The 
Inter-Departmental Committee on Water and Related Land 
Resources is responsible for screening agency impact 
statements. The committee forwards to the council for 
review those evaluations which contain unresolved issues or 
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which concern actions having significant implications for 
the state's environment. 

It was not until December 19, 1972 that the advisory 
council issued guidelines for implementing Executive Direc
tive 1971-10. The guidelines come much closer than the 
directive to using the language of NEPA. Agencies are 
instructed to develop EIS for all policies, administrative 
actions, or construction projects which will have a signifi
cant impact on the environment. 

Negative statements can be used in lieu of EIS when it 
can be reasonably determined that a proposed action will 
not have a significant adverse impact on the environment. 
Three questions must be answered for each action: 

1. Is the proposed action of such a scale that because 
of its size alone it would result in a significant 
impact on the human or natural environment? 

2. Would it, regardless of its size, result in a signifi
cant impact on an important or unique element of 
the human or natural environment? 

3. Will it generate general public concern or contro
versy? 

The council guidelines outline the content and format of 
instructions for the preparation of EIS and for the review 
process. The inter-departmental committee has 40 days 
within which to review the statements or forward them to 
the advisory council. Thirty days are allowed for public 
response. Public participation is encouraged throughout the 
guidelines. 

Other Michigan state agencies use the council guidelines 
as the basis for developing their own procedures. However, 
the council was more than a year late in developing the 
guidelines, and as a result, some state agencies prepared 
their own procedures before the council issued its guide
lines (Michigan, Department of Natural Resources, 1973 : 
No. 313.377.3482). These procedures must now be modi
fied in light of the guidelines. It will be difficult to judge 
the impact of the Michigan executive directive until all 
agencies have developed and implemented procedures. So 
far, the response to the directive has not been substantial 
because of inadequate funding in support of environmental 
review. 

UNANSWERED QUESTIONS 

State actions to protect the environment, like NEPA, 
leave numerous questions unanswered: 

• Wliat is meant precisely by "significant" effect? 
• How "detailed" must the EIS be? 
• To what extent must an agency confer with other 

agencies? 
• To what extent must alternatives to the proposed action 

be considered? 

• What obligation are state and local agencies under to be 
guided by comments made by other agencies? 

• How can environmental factors be qualified? 
• How can an agency effectively balance political, social, 

and economic factors with environmental costs and 
benefits? 

• What should be the role of the reviewing agency? 
• Who should determine which agency writes the EIS in 

multiagency projects? 
• Do the environmental protection acts (state and federal) 

apply retroactively to projects approved before the 
passage of such acts? 

• How much input should the public have in the prepara
tion of EIS? 

• What legal standing do citizens have in environmental 
litigation? 

• What role should the courts play? 

The answers to these and many other questions are 
slowly beginning to take shape. Several court decisions have 
been handed down, and other cases are pending at the state 
and local levels regarding EIS.* In addition, agencies are at 
work drafting and redrafting EIS guidelines. 

SOME EFFECTS OF 
STATE ACTION 

The most dramatic effect of state environmental protec
tion action has been to expand the scope of NEPA to 
nonfederally funded projects. Consequently, SEPAs and 
other state actions represent further support of the growing 
national concern that state, local, and private entities be 
responsible for considering the environmental consequences 
of their programs. These actions force state agencies, local 
governments, and private entities to articulate the rationale 
for their project decisions in terms of environmental costs 

*One example is the Environmental Defense Funds, Inc., v. 
Coastline County Water District (Super. Ct., San Mateo Cty., Calif., 
Jan. 28, 1972). The court held that citizen groups could force the 
preparation of environmental impact statements required under 
CEQA through court action. The court then issued a preliminary 
injunction preventing further construction until an EIS was pre
pared. After the EIS was submitted, the court dissolved the 
injunction saying, "It is not the function of this Court to consider 
the adequacy or thoroughness of the EIS ." The plaintiffs appealed 
to the California Court of Appeals, 1st Appellate District, Division 
4, Sept. 12, 1972 saying that the courts did have authority and the 
duty to consider the adequacy of EIS and may enjoin a project until 
the EIS is deemed adequate by the court. The Court of Appeals held 
for the plaintiff. The question of retroactivity as applied under the 
Washington Environmental Policy Act of 1971 was the subject of 
State v. Burch, (Wash. Court of Appeals, Division One, Oct. 16, 
1972). The court held that the act did not apply to a proposed 
highway project for which public hearings were held before the 
effective date of the act. 
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and benefits. By requiring state agencies , local governments, 
and private entities to develop in-house expertise to 
conduct the environmental assessments and to prepare 
environmental impact statements, state requirements pro
mote institutional awareness of environmental values. And 
because these requirements are enforceable by court action, 
environmental protection cannot be ignored. State agencies, 
local governments, and private entities are forced to take a 
fresh look at the environmental impact of their policies and 
programs. State environmental impact statement programs 
encourage public participation. By forcing public hearings 
on projects, by making environmental impact statements 
available to the public, and by granting the public the right 
to challenge statements in court, SEPAs and the Executive 
Directives ensure that state agencies, local governments, and 
private entities will be more responsive to public demands. 

State environmental impact statements tend to facilitate 

State Actions 

communication between the state agencies, locai govern
ments, and private entities. Each agency must so licit and 
consider comments from every appropriate state agency on 
each project requiring an environmental impact statement. 
And finally, in requiring formal environmental assessment 
in decisionmaking and planning by state agencies, local 
governments, and private entities, SEPAs bring about a 
sounder relationship between economic, social , and politi
cal considerations and environmental costs. 

State environmental protection, however, cannot be 
achieved without cost. New personnel knowledgeable about 
environmental concerns must be acquired , and agency 
employees must be trained to prepare and evaluate EIS. 
The preparation and processing of one EIS can cost 
thousands of dollars, and state, local, and private entities 
must expect an increase in expenditures in the course of 
complying with state environmental requirements. 
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Public Law 91-190 
January 1, 1970 AN ACT 

1075 _ _.....(s_.__ _ ""'J. __ 

National En• 
vlronmental 
Fblicy Act of 
1969. 

Policlea and 
10•1•. 

.To establish .a national poli<'Y for the environment, to provide for the establlab
ment of a Council on Environmental Quality, and for other put1>oees. 

Be it enacted by the Senate and Hou.'5e of Representatfoes of th-t 
United State~ of America in Congress (lJl8embled, That this Act may 
be cited as the "National Environmental Policy Act of 1969''. 

PURPOSE 

SEc. 2. The purposes of this Act are: To declare a national policy 
which will encourage productive and enjoyable harmony between man 
and his environment; to promote efforts which will prevent or elimi
nate damage to the environment. and biosphere and stimulate the 
health and welfare of man; to enrich t.he understanding of the tto
logical systems and natural resources important to the Nation; and to 
establish a Council on Environmental Quality. 

TITLE I 

DECLARATION OF NATIONAL ENVIRON.MENTAL POI.ICY 

SF.C. 101. (a) The Congress, recognizing the profound impact of 
man's activity on the interrelations of all components of the natural 
environment, particularly the profound influences of population 
growth, high-density urbanization, industrial expansion, resource 
exploitation, and new and expanding technological advances ang 
recognizing further the critical importance of restoring and maintain
ing environmental quality to the overall welfare and de~'~lopment of 
man, declares that it is the continuing policy of the Federal Govern
ment, in cooperation with State and local governments, and other con
cerned pubhc and private organizations, to use all practicable means 
and measures, including financial and technical assistance, in a man
ner calculated to foster and promote the general welfare, to create and 
maintain conditions under which man and nature can exist in 
productive harmony, and fulfill the social, economic, and other 
requirements of present and future generations of Americans. 

(b) In order to carry out the policy set forth in this Act, it is the 
continuing responsibility of the Federal Government to use all prne
ticable means, consistent with other essential considerations of 
national policy, to improve and coordinate Federal plans, functions, 
programs, and resources to the end that the Nat ion may

(1) fulfill the responsibilities of each generation as trustee of 
the environment for succeeding generations; 

(2) assure for all Americans safe, healthful, productive, and 
esthetically and culturally pleasing surroundings; 

(3) attain the widest range of beneficial uses of the environ
ment without degradation, risk to health or safety, or other unde· 
sirable and unintended conseguences; 

(4) preserve important lnstoric, cultural, and natural aspects 
of our national heritage, and maintain, ''°herever possible, an 
environment which supports diversity and variety of individual 
choice; 

(5) achieve a balance between fopulation and resource use 
which will permit high standards o living and a wide sharing of 
life's amenities; and 
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(6) enhance the quality of renewable resources and approach 
the maximum attainable recycling of depletable resources. 

(c) The Congress recognizes that each person should enjoy a henlth
ful environment and that each person has a responsibility to contribute 
t-0 the preservation and enhancement of the environment. 

SEc. 10-2. The Congress authorizes and directs that, to the fullest 
extent possible: (1) the policies, regulatiol'1s, and public laws of the 
United States shall be interpreted and administered in accordance 
with the policies set forth in this Act, and (2) all agencies of the Fed
eral Government shall

(A) utilize a systematic, interdisciplinary approach which will 
insure the integrated use of the natuml and socin.l sciences and 
the environmental design arts in planning and ii1 decisionmaking 
which may have an impact on man's environment; 

(B) identify and develop methods and procedures, in con
sultation with the Council on Environmental Quality established 
by title II of this Act, which will insure that presently unquanti
fied environmentnl amenities and values may be given appropriate 
consideration in decisionmaking along with economic and tech
nical considerations: 

(C) include in ewry recommendation or report on proposals 
for legislation and other major Federal actions significantly af
fecting the quality of the human environment, a detailed state
ment by the responsible official on

(i) the environmental impact of the proposed action, 
(ii) any ad,·erse environmental effects which cannot be 

avoided should the proposal be implemented, 
(iii) alternatives to the proposed action, 
(iv) the relationship between local short-t<::rm uses of 

man's environment and the maint~nance and enhancement of 
long-term producti\'ity, and 

(v) any irreversible and irretriernble commitments of re
sources which would be involved in the proposed action 
should it be implemented. 

Prior to making nny detailed statement, the responsible Federal 
official shall consult with and obtain the comments of any Fed
eral agency which has jurisdiction by law or special expertise with 
respect to any environmental impact inrnlved~ Copies of such 
statement and the comments and views of the appropriate Federal, 
State, and local agencies, which are authorized to de,·elop and en
force environmental standards, shall be mnde available to the 
President, the Council on Environmental Quality and to the pub
lic as provided by section iHi2 of tit le 5. l "nited States ('ode, and 
shall accompany the propo~al through the existing agency review 
processes; 

(D) study, de\'elop, and describe appropriate alternatives to 
recommended courses of action in any proposill which im·olves 
unresolved conflicts concerning alternative uses of available re
sources; 

(E) recognize the worldwide and long-rant!e character of en
vironmental problems and, where consistent with the foreign 
policy of the lJ nited States, lend appropriate support to initiatives, 
resolutions, and l?rograms designed to maximize international 
cooperation in anticipating and preventing a decline in the quality 
of mankind 0 s world em·ironment; 

(F) make available to States, counties, municipali~ies, institu
tions, and individuals, addce and information useful in restoring, 
maintaining, and enhancing the quality of the em·ironment; 

853 
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(G) initiate and utilize ecolo~icnl information in the phnming 
and development of resource-oriented projects;_ and 

(H) assist the Council on Environmental \,lUality established 
by tit le II of this .\.ct. 

SEC·. 103 . .All agencie:'i of the Federal Government shnll review 
their present statutory authority, administrative regulations, and cur
rent policies and pro(·edures for the purpose of determining whether 
there are any deficiencies or inconsistencies therein which prohibit 
full compliance with the purposes nnd provisions of this .\ct nnd shttll 
propose to the President not Inter than July 1, 1971, such measures as 
may be necessary to bring their authority and policies into conform
ity with the intent, purposes, and proeedures set forth in this .\.ct. 

SF.c. 104. Nothing in Section 102 or 103 sha]) in any way affect the 
specific stntutory obligati01.1s of any Federal agency ( 1) to comply 
with criteria or standards of environmental qmtlity, (2) to coordinate 
or consult with any other Federal or State agency, or (3) to act, or 
refrain from acting cvntingent upon the recommendations or certifi
cation Of any other Federal or State agency. 

SEc. 105. The polit·iea and goals set forth in this .\.ct are supplemen
tary to those set forth in existing authorizations of Federal agencies. 

TITLE II 

COL'NCIL ON };xnROXlJE:ST.\J. Qt;ALITY 

SEc. 201. The President shall transmit to the Congress annually 
beginning July 1, 1970, nn Environmental (~unlity Report (herein
after referred to as the "report'·) which shall set forth ( ! ~ the status 
and condition of the major natural, nrnnmade, or altered environ
mental classes of the Xation, including, but not limited to, the air, 
the aquatic, including marine, estuarine, and fresh water, and the 
terrestrial environment, including, but not limited to, the forest, dry
land, wetlnnd, range, urban, sulmrban, and rural eiwironment; (2) 
current and foreseeable trends in the quality. management and utiliza
tion of such environments and the effects of those trends on the social, 
economic, and other requirements of the Nation: (3) the adequacy of 
available natural resources for fulfilling human aud economic require
ments of the Nation in the light of expected population pressures; ( 4) 
a review of the progrnms and activities (including regulatory ac
tivities) of the Federal Government, the State and local governments, 
and nongovernmental entities or individuals, with particular reference 
to their effect on the environment and on the conservation, develop
ment and utiliznt ion of natural resources; and ( 5) a program for 
remedying the deficiencies of existing progriuns and activities, to
gether with recommendations for le~islation. 

SEc. 202. There is created in the :Executive Office of the President 
a Council on Environmental Quality (hereinafter referred to as the 
"('ounciF'). The ( 'ouncil shall he composed of three members who shall 
be appointed by the President to sen·e at his pleasure, by and with 
the advice and consent of the Senate. The President shall designate 
one of the members of the Council to serve as Chairman. Each mem
ber shnll be a person who, as a result of his training, experience, and 
attainments, ia exceptionally well qualified to analyze and interpret 
environmental trends and information of all kinds: to appraise pro
gra!11s and acti".iti~ of the ~edera.I Govemme1.1t in the light of the 
policy se~ fo~th m title I. of tlu.s ~\ct; to ~ conscious of and responsive 
to the scientific, economic, socml, esthetic, and cultural needs and in
terests of the Nation; and to formulate and recommend national 
policies to promote the improvement of the quality of the environment. 
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SEc. 203. The Council may employ such officers and employees as 
may be necessary to carry out its functions under this Act. In addition, 
the Council may employ and fix the compensation of such experts and 
consultants as inay be i\ecessary for the carrying out of its functions 
under this Act, in accordance with section 310D of title 5, United States 
Code (but without regard to the last sentence thereof). so.stat. 416 • 

SEC. 204. It shall be the duty and function of the Council- f\!~\~:s~nd1(1) to assist and advise the President in the preparation of the 
Environmental Quality Report required by section 201; 

(2) to gather timely and authoritative information concerning 
the conditions and trends in the quality of the environ~ent both 
current and prospective, to analyze and interp1·et such mforma
tion for the purpose of determining whether such conditions and 
trends ure interfering, or are likely to interfere, with the achiHe
ment of the policy set forth in title I of this Act, and to compile 
and submit to the President studies relating to such conditions 
and trends; 

(3) to revil!w and appraise the various programs and activities 
of the Federal Go,·enunent in the light of the policy set forth in 
title I of this Act for the purpose of determininO' the extent to 
'vhich such programs and acth·ities are contriliuting to the 
achie,·ement of such policy, and to make recommendations to the 
President with respect thereto: 

(-1) to develop and recommend to the President national poli
cies to foster and promote the imprnYement of e1wironmental 
quality to meet the conservation, social, economic, health, and 
other requirements and goals of the Nation: 

U• ; to conckct im·estigations, studies, surveys, research, and 
analyses relating to ecological systems an<l environmental quality: 

(6) to document and define changes in the natural environment, 
including the plant and animal systems, and to accumulate neces
sary data and other information for a continuing analysis of these 
changes or trends and an interpretation of their underlying 
causes; 

(7) to report at least once each ....·ear to the President on the Report to 
J President.stat_!l and condition ofthe environment; and 

(8) to make and furnish such studies, reports thereon, and 
recommendations with respect to matters of policy and legisla
tion as the PresiClent may request. 

SEc. 205. In exercising its powers, functions, and duties under this 
Act, the Council shall

( I) consult with the Citizens' Advisory Committee on Environ
mental Quality established bv Executive Order numbere<l 11472. 
dated ~fay 29, 1!)(19, and whh such repres<'ntatives of science, 16 use I7k 

industry, agriculture. labor, conservation organizations, State note. 

and local governments and other groups, as it deems advisable; 
and 

(2) utilize, to the fullest extent possible, the services, facilities, 
and information (including statistical information) of public and 
private agencies and organizations, and individuals, in order that 
duplication of i>ffort and expense may be avoided, thus assuring 
that the Council's activities will not unnecessarily overlap or con
flict with similar activities authorized by law and performed by 
established agencies. · 
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SEO. 206. ~!embers of the Council shall serve full time and the 
Chairman of the Council shall be compensated at the rate provided 
for Level II of the Executive Schedule Pay Rates (5 U.S.C. 5313). 
The other i.:.embers of the Council shall be compensated at the rate 
provided for Level IV or the Executive Schedule Pay Rates (5
u.s.c. 6315). 

SEC. 207. There are authorized to be appropriated to carry out the 
provisions of this Act not to exceed $300,000 for fiscal year 1970, 
$700,000 for fiscal year 1971, and $1,000,000 for each fiscal year 
thereafter. 

Approved January 1, 1970. 

88 



APPENDIXB 

NATIONAL ENVIRONMENTAL QUALITY GUIDELINES, APRIL 23, 1971 



Environmental Impact Statements 

DAO 216-6 

7724 

COUNCIL ON 
ENVIRONMENTAL QUALITY 

STATEMENTS ON PROPOSED FEDERAL 
ACTIONS AFFECTING THE EN
VIRONMENT 

Guidelines 
1. Pur,,Ose. This memorandum pro

vides guidelines to Federal departments, 
agencies, and establishments for pre
paring detailed environmental state
ments on proposals for legislation and 
other major Federnl actions significantly 
affecting the quality of the human en
vironment as required by section 102<2> 
<C> of the National Environmental Pol
ley Act <Public Law 91-190> <hereafter 
"the·Act") . Underlying the preparation 
of auch environmental statements Is the 
mandate of both the Act and Executive 
Order 11514 <35 F.R. 4247) of March 4, 
1970, that. all Federal agencies, to the 
fUllest extent possible, direct their poll
clea, plans and programs so as to meet 
national environmental goals. The ob
jective of :;ection 102<2> <C> Of the Act 
and of these guidelines is to build into 
the agency decision making process an 
appropriate and careful consideration o.f 
the environmental aspects of proposed 
action and to assist agencies in Imple
menting not only the letter, but the 
eplrlt, of the Act. This memorandum also 
provides guidance on Implementation of 
"""i.1uu .>u:ir 01 tne 1,;1ean Air Act. as 
amended <42 U.S.C. 1857 et seq.> . 

2. Policy. As early as possible and in 
all cases prior to agency decision con
cerning major action or recommendation 
or a favorable report on legislation that 
significantly affects the environment. 
Federal agencies wlll. In consultation 
with other appropriate Federal, State, 
and local agencies, assers in detail the 
potential environmental Impact in order 
that adverse effects are avoided, and 
environmental quality ls restored or en
hanced, to the fullest extent practicable. 
In particular, alternative actions that 
will minimize adverse Impact should be 
explored and both the long- and short
range Implications to man, his physical 
and social surroundings, and to nature, 
should be evaluated in order to avoid 
to the fullest extent practicable undesir
able consequences for the environment. 

3. Agency and OMB procedures.. Ca) 
Pursuant to section 2<f> of Executive 
Order 11514, the heads of Federal agen
cies have been directed to proceed with 
measures required by section 102<2> <C> 
of the Act. Consequently, each agency 
will establish, in consultation wlth the 
Councll on Environmental Quality, not 
later than June l , 1970 <and, by July l, 
1971, with respect to requirement.~ im
posed by revisions In these guidellnes, 
which will apply to draft environmental 
statements circulated after June 30, 
1971>, Its own formal procedures for < 1l 
identifying those agency actions re
quiring environmental statements, the 
appropriate time prior to decision for the 
•onsultatlons required by section 102 

NOTICES 

C2> CC>, and the agency review process 
for which environmental statements are 
to be avallable, <2> obtaining informa
tion required In their preparation, <3> 
designating the offlclals who are to be 
responsible fo~ the statements, <4> con
sulting with and taking account of the 
comments of appropriate Federal , State, 
and local agencies, Including obtaining 
the comment of the Administrator 
o! the Environmental Protection Agency, 
whether or not an environmental state
ment ls prepared, when required under 
section 309 of the Clean Air Act, as 
amended, and section 8 of these guide
llnes, and <5> meeting the requirements 
of section 2(b) of Executive Order 11514 
for providing timely public information 
on Federal plans and programs with en
vironmental Impact Including procedures 
responsive to section 10 of these guide
lines. These procedures should be con
sonant with the guidelines contained 
herein. Each agency should file seven 
<7> copies of all such procedures with 
the Councll on Environmental Quality, 
which will provide advice to agencies in 
the preparation of their procedures and 
guidance on the appllcation and Inter
pretation of the Council's guidelines. The 
Environmental Protection Agency wlll 
assist in rl'solvlng any question relating 
to section 309 of the Clean Air Act, as 
amended. 

<b> Each Federal agency should con
sult, with the assistance of the Council 
on Environmental Quality and the Of
~ .... ,,. _, ... ,,. ___ -· · .. . . . - . 
--- - _ ... ...... _ ..... ...,..D.., ...u...,..u,\f QJ.4'A .DUUt:;t::L. J.J. Ue
S!red, with other appropriate Federal 
agencies in the development of the 
above procedures so as to achieve con
sistency In dealing with slmllar activi
ties and to assure effective coordination 
among agencies In their review of pro
posed activities. 

<c> State and local review of agency 
procedures, regulations, and policies for 
the administration of Federal programs 
of assistance to State and local govern
ments will be conducted pursuant to 
procedures established by the omce of 
Managt:ment and Budget Circular No. 
A-85. For agency procedures subject to 
OMB Circular No. A-85 a 30-day exten
sion in the July 1, 1971 , deadline set in 
section 3<a> ls granted. 

Cdl It ls imperative that e:iistlng 
mechanisms for obtaining the views of 
Federal, State, and local agencies on 
proposed Federal actions be utilized to 
the extent practicable In deallng with 
environmental matters. The Office of 
Management and Budget will Issue In
structions, as necessary, to take full 
advantage of existing mechanisms <re
lating to procedures for handling legis
lation, preparation of budgetary ma
terials, new procedures, water resource 
and other projects, etc.>. 

4. Federal agencies included. Section 
102 <2 > < C > applies to all agencies of the 
Federal Government with respect to 
recommendations or favorable reports 
on proposals for m legislation and •ii) 
other major Federal actions significantly 
affecting the quality of the human en
vironment. The phrase "to the fullest ex-

ATTACHMENT A 
October 2 3 , 19 71 

tent pcsslhle" in section- 102 C2) <C> ls 
meant to make clear that each agency of 
the Federal Government shall comply 
with the requirement unless existing law 
applicable to the agency's operations 
expressly prohibits or makes compliance 
impossible. 1Section 105 of the Act pro
vides that "The policies and goals set 
forth in this Act are supplementary to 
those set forth in existing authorizations 
of Federal agencies."> 

5. Actions included. The following cri
teria wlll be employed by agencies In de
ciding whether a proposed action requires 
the preparation of an environmental 
statement: 

Cal "Actions" Include but are not llm
ited to: 

m Recommendations or favorable re
ports relating to legislation Including 
that for appropriations. The require
ment for following the section 102<2> <C> 
procedure as elaborated in these guide

. llnes applies to both (!) agency recom
mendations on their own proposals for 
legislation and <ii> agency reports on 
legislation Initiated elsewhere. <In the 
latter case only th.e agency which has 
primary responsibility for the subject 
matter involved will prepare an environ
mental statement.> The omce of Man
agement and Bud({et will supplement 
these general guidelines with spec1flc in
structions relating to the way In which 
the section 10212> CC> procedure tits Into 
its legislative clearimce process; 

( ii) Proier.lc; anrt r.nnt.tnnina Ql"HvHioeo. 

direcUy undertaken by Federal agencies: 
supported In whole or In part through 
Federal contracts, grants, subsidies, 
loans, or other forms of funding assist
ance; Involving a Federal lease, permit, 
license. certificate or other entitlement 
for use; · 

OU> Policy, regulations, and proce
dure-making. 

<b> The statutory clause "major Fed
eral actions significantly affecting the 
quality of the human envirorunent" is 
to be construed by agencies with a view 
to the overall, cumulative impact o! the 
action proposed <and of further actions 
contemplated> . Such actions may be lo
calized in their impact. but if there Is 
potential that the environment may be 
significantly affected, the statement Is to 
be prepared. Proposed actions, the en
vlronmentaHmpact of which ls likely to 
be highly controversial , should be cov
ered in all cases. In considering what 
constitutes major action slgnltlcantly af
fecting the environment, agencies should 
bear In mind that the effect of many 
Federal decisions about a project or com- 
plex of projects can be individually lim
ited but cumulatively considerable. This 
can occur when one or more agencies 
over a period of years puts into a project 
individually minor but collectively major 
resources, when one decision Involving 
a limited amount of money Is a prece
dent for action in much larger cas~ or 
represent.~ a decision In principle about 
a future major course of action, or when 
several Government agencit.-s lndlv!dual
ly make decisions about partial aspects 
of a major action. The lead agency 
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should prepare an envlronmentRl state
ment lf It Is reasonable to anticipate a 
cwnulat.lvely .significant impact on the 
environment from Federal action. "Lead 
agency" refers to the Federal agency 
which has primary authority for com
mitting the Pederal Government to a 
course of action with significant envi
ronmental impact. As necessary, the 
Council on Environmental Quality will 
assist in resolving questions of lead 
agency determination. 

<c> Section IOI lb) of the Act indicates 
the broad range of aspects of the en
vironment to be surveyed in any assess
ment of significant effect. The Act also 
indicates that adverse significant effects 
Include those that degrade the quality 
of the environment. cw-tail the range of 
beneficial uses of the environment, and 
ser\'e short-term, to the disadvantage of 
long-term, environmental goals. Signifi
cant effects can also include actions 
which may have both beneficial and 
detrimental effects, even if. on balance, 
the agency believes that the effect will 
be beneficial. Significant adverse ellects 
on the quality of the human environ
ment include both those that directl;r
allect human beings and those that in
directly affect human beings through 
adverse ellects on the environment. 

<d> Because of t.he Act's legislative 
history, en\':ironmental protective regu
latory nct,ivities concurred In or taken 
by the Environmental Prot.f'ction Ar.ency 
are not deemed actions which r~quire 
tne preparation 01 environmental state
ments under section 10212> <C> of the 
Act. 

6. Content of environmental state
ment. <a> The following points are to 
be covered: 

(f) A description of the proposed 
action Including information and tech
nical data adequate to permit a careful 
assessment of environmental Impact by 
commenting agencies. Where relevant, 
maps should be provided. 

UD The probable impact of the pro
posed action on the environment, includ
ing Impact on ecological systems such as 
wildlife, fish, and marine life. Both pri
mary and secondary significant conse
quences for the environment should be 
Included in the ana:ysis. :For example, 
the Implications, if any, of the action 
for population distribution or concentra
tion should be estimated and an assess
ment made of the effect of any possible 
change in population patterns upon the 
resource base, including land use. water, 
and public services, of the area in 
question. 

Hill Any probable adverse environ
mental effects which cannot be avoided 
<such as water or air pollution, undesir
able land use patterns, damage to life 
systems, urban congestion, threats to 
health or oth~r consequences adverse 
to the environm<"ntal goals set out in 
section lOl!b> of the Act>. 

<Iv> Alternatives to the proposed 
action <section 102121 <D1 of the Act 
requires the responsible agency to 
"study, ·develop, and desuibe appropri
ate alternatives to recommended courses 
of action In any proposal which Involves 

NOTICES 

unresolved connlct..~ concerning alterna
tive uses of &vallable resources"). A rig
orous exploration and objective evalua
tion o! alternative actions that might 
avoid some or all of the ad\·erse environ
mental cf'lects is essential. sumcient 
analysis of such alternatives and their 
costs and Impact on the environment 
should accompany the proposed action 
through the agency review process In 
order not to foreclose prematurely op
tions which might have less detrimental 
effects. · 

<v> The relationship between local 
short-term uses of man's environment 
and the maintenance and enhancement 
of long-term productivity. This in es
sence requires the agency to as.~ess the 
action for cumulative and long-term 
effects from the perspective that each 
generation is trustee of the environment 
for succt?eding generations. 

< vil Any irreversible and Irretrievable 
commitments of resources which would 
be involv!'d In th<' proposed act.ion should 
it be implemented. This requires the 
agency to identify th'! extent to which 
the act.ion curtails the range of benefi
cial u~es of thf' environment. 

<vii> Where appropriate, a discussion 
of problems and objections raised by 
other Federal, State, and local agencies 
and by private organizations and indi
viduals in the review process and the 
disposition of the issurs involved. <This 
section may be 1>dded at tile end of the 
review process In the final text of the 
environmental statement.> 

(b) With respect to water quality as
pects of the proposed action which have 
been previqusly certified by the appro
priate State or interstate organization as 
being in substantial compliance with ap
plicable water quality standards, the 
comment of the Environmental Protec
tion Agency should also be requested. 

<c> Each environment.al statement 
should be 'prepared in ac~ordance with 
the precept in section 102<2> (Al of the 
Act that all agencies of the Federal Gov
ernment "utilize a systematic. interdis
ciplinary approach which will insure the 
integrated use of the natural and social 
sciences and the environmental design 
arts in planning and decisionmaking 
which may have an impact on man·s 
environment." 

<dl Where an agency follows a prac
tice of declining to favor an :>.lternative 
until public hearings have been held on 
a proposed action. a draft environmental 
statement may be prepared and circu
lated indicating that two or more alter
natives are under consideration . 

<e> Appendix 1 prescribes the form of 
the summary sheet which should accom
pany each draft and final environmental 
statement. 

7. Federal agencies to be consulted In 
connection with preparation of environ
mental statement. A Federal agency 
considering an action requiring an en
vironmental statement, on the basis of 
<I l a draft environmental stat~ment for 
which it takes responsibility or <ii) com
parable information followed by a hear
ing subject to the provi~ions of the 
Administrative Procedure Act, should 
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consult with, and obt11.!n the comment on 
the environmental Impact of the action 
of, Federal agencies with Jurisdiction by 
law or specll\l expert.ise with re~pect to 
nny environmental lmpnct Involved. 
These Federal agencies Include com
ponents of <depending on the aspect or 
aspects of the environment> : 
Ad\·lsory Councll on Historic Preservation. 
J>cpartment or Agriculture. 
Dcpl\l"t.ment or Commtrce. 
lkpartment or Oden." ' · 
Department or Henlth, Ed:icatton. and Wel

rr.re. 
Dep:irtment or HC'US!ng and Urban Develop

n1ent. 
Dcpnrtment or the Int.<orlor. 
Department or Stat<>. 
Dep'1rtment o! Tronsportatlon. 
Atomic Energy Com:lilsslon. 
Federal 1-'ower Commts.e;!on. 
i:nvlro!lmental Protection Agency. 
Office or Economic Opportunity. 

For actions specifically alfectlng the en
\•ironment of their geographic Jmisdlc
t !ons, the following Federal ~.nd Fedr.ral
Stat.e agencies are 11.!so to be consulted : 
Tennessee Valley Authority . 
Appalachian Regional Commission. 
National Capital Plan!!lng Commission. 
Dclawnre River l!asln C~mmlsslon. 
Susquehanna River Bnsl n CC'mmlsslon. 

./q;encles Eeeklng comment should de
tennine which one or more of the ab :ne 
li o. tcd agencies arc ~~PProprlate to consult 
on the be.sis C>! the e.rcas of e:<p!'rt!~ (' 
ldc1~ tift!'d In Aonendix 2 to these ruide
linfO's. It Is recommended (j) that t.hio 
above listed departments and agencies 
establish contact points. which oft~n are 
most appropriately regional omces . for 
pro,1ding comments on the environ
ment.al statements and (ii) that depart
ments from which comment ls solicited 
coordinate and consolidate the comments 
of their component entities. The re
q11lrement In section 102<2) <Cl to ob
t.ain comment from Federal agencies h!Lv
ing jurisdiction or special expertise k in 
artditlon to any s~ciflc statutory ohHf'<'-
tion of a.ny Federal agency to coordlm.te 
or consult with any other Federal or 
State Bgency. Agencies seeking comment 
may establish time limits of not less 
thu':l thirty 130J days for reply, after 
which it m.ay be pre~umed, unless the 
agency consulted request.~ a specifted ex
ten.sion of time, that the agt>ncy con
sulted has no comment to make. Agr.n
cies sc~king comment shoulc endeavor 
to comp:y with requests for extensions 
of time of up to fifteen <15 l days. 

8 . Interim EPA procedures for implc
mr.11tation ''' .~cction 309 of the Clean Air 
Act, as amended. <n> .Section 30!1 of the 
Clean Air Act. as amended, provides: 

Sr:c. 209 . (a) Thr. Administrator shall ro
vlew t.nd comment In wrttlng on the envtrou
mental Impact or any mMter relating to 
dutl~s 1<nd responsibilities grnntcd purRuant 
to thls Act or other pro vlsloas CJ! the a.uthor
tty of the Admlntstrator . co nt11.tn~d ln A.ny
11) 1~1:l sll\tlon proposed by any Fede,.,! de
portment or ag~nc?. (2) newly authorl7.ed 
t'cdernl projects tor eonst.ruction and aiiy 
major Federa.l ft.gency ncllon (other t.ha.n a 
projoct for construct.ton) to whtch M"r:tlon 
102(2) (C) or Public LILW 91 - 190 appll<•. and 
(3) proposed regulatloll.6 publl.Bbed by any 
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department or a,gency o! the Federal Gov
ernment. Such written comment shall be 
made public at the conclusion o! any such 
rev1-. 

(b) In the event the Adm.lnlstrator deter
mines that any such legislation, action, or 
regulation Is unsntlsfo.ctory from the stand
point o! public health or welfare or environ
mental quality, he shall publish hla deter
mlnailon and the matter shall be referred 
to the Council on Environmental Quality. 

Cb) Accordingly, v•herever an acency 
action related to 11!r or water quality, 
noise abatement and control, pesticide 
regulation, solid waste disposal, radia
tion criteria and standards, or other 
provisions of the authority of the Ad
ministrator if the Environmental Pro
tection Agency is involved, including his 
enforcement authority, Federal agencies 
are required to submit for review and 
comment by the Administrator in writ
ing: <l> proposals for new Federal con
struction projects and other major Fed
eral agency actions to which section 
102C2> CC> of the National Environmental 
Policy Act applies and <!D proposed legis
lation and regulations, whether or not 
section 102<2> <C> of the Nat.Iona! F.n
vironmental Policy Act applies. <Actions 

· requiring review by the Administrator do 
not include litigation or enforcement pro
ceedings.) The Administrator's com
ments shall constitute his comments for 
the purposes of both section 309 of the 
Clean Air Act and section 102 (2\ <C> of 
the National Environmental Policy Act. 
A period of 45 days shall be allowed for 
such review. The Administrator's written 
comment shall be furnished to the re
1oonsible FerlP.r::d rtPnS:tr~mPnt "''" "'~no.-.-:-;·. 

to the Council on Environmental Quality 
and summarized in a notice published In 
the FEDERAL REGISTER. The public may 
obtain copies of such comment on request 
from the Environmental Protection 
Agency. 

9. State and local review. Where no 
public hearing has been held on the pro
posed action at which the appropriate 
State and local review has been lnvited, 
and where review of the environmental 
impact of the proposed action by State 
and local agencies authorized to develop 
and enforce environmental standards is 
relevant, such State and local review 
shall be provided as follows: 

Ca> For direct Federal development 
projects and projects assisted under pro
grams listed in Attachment D of the Of
fice of Management and Budget Circular 
No. A-95, review of draft environmental 
statements by State and local govern
ments will be through procedures set 
forth \Ulder Part 1 of Circular No. A-95. 

(b) Where these procedures are not 
appropriate and where a proposed action 
affects matters within their Jurisdiction, 
:review of the draft environmental state
ment on a proposed action by State and 
local agencies authorized to develop and 
enforce environmental standards and 
their comments on the environmental 
impact of the proposed action may be 
obtained directly or by distributing the 
draft environmental statement to the 
appropriate State, regional and metro
politan clearinghouses unless the Gov
ernor of the State Involved has desig-

NOTICES 

nated some other point for obtaining ihls 
review. 

10. Use of atatements in agenc11 re
view processes; distribution to Council 
on Environmental Quality; availabilit11 
to public. <a> Agencies will need to !den
tlfy at what stage or stages of a series of 
actions relating to a particular matter 
the environmental statement procedures 
of this directive will be applied. It will 
often be necessary to use the procedures 
both In the development of a national 
program and In the review of proposed 
projects within the national program. 
However, where a grant-in-aid program 
does not entail prior approval by Fed
eral agencies of specific projects the vlew 
of Federal, State, and local agencies In 
the legislative process may have t-0 suf
fice. The principle to be applied is to 
obtain views of other agencies at the 
earliest feasible time in the development 
of program and project propoi;als. Care 
should be exercised so as not to duplicate 
the clearance process, but when actions 
being considered differ s!gnlflcantly 
from those that have already been re
viewed pursunnt to section 102 (2) <Cl of 
the Act an environmental statement 
should be provided. 

<b> Ten ClO> copies of draft environ
mental statements <when prepared>. ten 
<10) copies of all comments made there
on <to be forwarded to the Council by 
the entity inak.lng comment at the time 
comment Is forwarded to the responsible 
agency>. and ten 00) copies of the 
final text of environmental statement.~ 
<together with all comments received 
~:~.:,;.:.v.. ;,3 ~;•., '""µu1i:;101e agency lrom 
Federal, State, and local agencies and 
from pri\·ate organizations and !ndivid
uals> shall be supplied to the Council on 
Environmental Quality in the Executive 
Office of the President <this will serve as 
maklng environmental statements avail
able to the President>. It Is Important 
that draft environmental statements be 
prepared and circulated for comment 
and furnished to the Council early
enough in the agency .review process be
fore an action Is taken In order to permit 
meaningful consideration of the envi
ronmental issues Involved. To the 
max!mum extent practicable no admin
lstrative action <I.e., any proposed action 
to be taken by the agency other than 
agency proPosals for legislation to Con
gress or agency reports on legislation> 
subject to section 102<21 <C> Is to be 
taken sooner than ninety <90) days after 
a draft environmental statement has 
been circulated for comment, furnished 
to the Council and, except where ad
vance public disclosure will result in 
significantly Increased cost.s of procure
ment to the Government, made avail
able to the public pursuant to these 
guldellnes; neither should such admin
lstratlve action be taken sooner than 
thirty <30) days after the final text of 
an environmental statl'ment <together 
with comments> has been made avail
able to the Council and the public. If the 
final text of an environmental statement 
is med within ninety c9o> days after a 
draft statement has been circulated for 
comment, furnished to the Council and 
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made public pursuant to this .section of 
these guidelines, the thirty <301 day pe
rlod and ninety <90) day period may run 
concurrently to the extent that they 
overlap. 

<c> With respect to recommendations 
or rePorts on proPosals for legislation to 
which section 102 C2) CC> applies, the 
final text or the environmental st.ate
ment and comments thereon should be 
available to the Congress and to the pub
lie In supPort of the proposed legislation 
or report. In cases where the scheduling 
of congressional hearings on recommen
datlons or reports on proposals for legis
Jatton which the Federal agency ha~ for
warded to the Congress does not allow 
adequate time for the completion of a 
final text of an environmental statement 
<together with comments>. a draft en
vlronmentalstatement may be furnished 
to the congress and made available to 
the public pending transmittal of the 
comments as received and the final text. 

<dl Where emergency clrcumstan-.:es 
make it necessary to take an action with 
significant environmental Impact. with
out observing the provisions of these 
guidelines concerning minimum periods 
for agency review and advance avall
ability of environmental statements, the 
Federal agency proposing to take the 
action should consult with the Council 
on Environmental Quality about alter
native arrangemer.ts. Similarly, where 
there are overriding considerations of 
expense to the Government or impaired 
program effectiveness, the responsible 
Q"A""" "!°'.':''.'.! ::! ::::::.:!~ ~~= ~::.:.::-..:.:: w .. 

cerning appropriate modifications of the 
minimum periods. 

<e> In accord with the policy of the 
National Environmental Polley Act and 
Executive Order 11514 agencies have a 
responsibility to develop procedures to 
Insure the fullest practicable provision 
of timely public Information and under
standing of Federal plans and programs 
with environmental impact in order to 
obtain the views of interested parties. 
These procedures shall include, when
ever appropriate, provision for public 

· hearings, and shall provide the public 
with relevant information, including in
formation on alternative courses of 
action. Agencies which hold hearings on 
proposed administrative actions or Jegis
lation should make the draft environ
mental statement available to the public 
at least fifteen <15> days prior to the 
time of the relevant hearings except 
where the agency prepares the draft 
statement on the basis of a hearing sub

d A t 
ject to the Administrative Proce ure 
and preceded by adequate public notice 
and information to Identify the issues 
and obtain the comments provided for 

In sections 6-9 of these guidelines. 
<fl The agency which prepared the 

environmental statement is responsible 
for making the statement and the com

· ments received available to the public 
pursuant to the provisions of the Free-

u 
dom of Information Act <5 .S.C., sec. 
552\ . without regard to the excluslon of 
lnteragency memoranda when such 
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memoranda wansmlt comments of Fed
eral agencies listed In section 7 of these 
guidelines upon the environmental Im
pact of proposed actions subject to sec
tion 102<2> CC>. 

(g) Agency proredures prepared pur
suant to section 3 of these guidelines 
shall Implement these public informa
tion requirements and shall Include ar
rangements for availability of environ
mental statements and comments at the 
head and appropriate regional offices of 
the responsible agency and at appro
priate State, regional, and metropolitan 
clearinghouses unless the Governor of 
the State Involved designates some other 
point for receipt of tills Information. 

11. Application of section 102<2> CC) 
procedure to existing projects and pro
grams. To the maximum extent practica
ble the section 102(2) <Cl procedure 
should be applied to further major Fed
eral actions having a significant effect 
on the envlronr.ient even though they 
arise from projects er programs initiated 
prior to enactment of the Act on Jan
uary 1, 1970. Where it Is not practicable 
to reassess the basic course of action, it 
Is still Important that further Incre
mental major acllons be shaped so as to 
minimize adverse environmental conse
quence.~ . It is also Important in further 
action that account be taken of environ
mental consequences not fully evaluated 
at the outset of the project or program. 

12. Supplementary guidelines, evalua
tion of procedures. <al The Council on 
Environmental Quality niter examining 
.......... ..: ......-...... --'·'"· ' _... ·· "- -···- .. ·· -· · .. 
--- ·-------· · -·-·-- OJ .. - ...... ··- · - ··- ................. . b ........""'"' 

procedurt•s with r<>~pect to such state
ments will issue such supplements to 
these guidelines as are necessary. 

Cb) Agencies will continue to assess 
their experience in the implementation 
o! the section 102<2> <Cl provisions of 
the Act and In conforming with these 
guidelines and report thereon to the 
Council on Environmental Quality by 
December 1, 1971. such reports should 
include an Identification of the problem
areM and suggestions for rcvlsion or 
clarlfication o! these guidelines to 
achieve effective coordination of views 
on environmen!'ll aspects (P.nd alterna
tives, where appropriate) o! proposed ac
tions without imposing unproductive ad
ministrative procedures. 

ROSSELLE. TRAIN, 
Chairman. 

APPENDIX I 

(Check one} ( ) Drart. Final 
Environmental Statement. 

Name of Re3pon.,ible Federal Agency (with 
name of operating division where appropri
ate). 

1. Name or Action . (Check one) ( ) 
Admlnl•tratlve Action. Legislative 
Action. 

2 . Brief description of action Indicating 
what States (and counties) particularly 
arrected. 

3. Bummnry of environmental Impact and 
adverse envtronn1ental (;!Teets. 

4 . List alternat.lvcs considered. 
6. a. (For draft •tatements} List all Fed

eral, State, and local ag•ncir.s rrom which 
comments have been requcst~d . 

b . (For ftnal &tatemento} List all Federal, 
State, and local agencie.• and other source• 

NOTiCES 

from which written comment. have been 
received. 

8. Dates draft atatement and nnal atat.e
ment m11de available to Council on Environ
mental Quality and public. 

APPl!!NDJX Il-P'EDEllAL AGENCIES wrrH Jtnu•
DtCTION BT LAW oa SPECIAL ExPJ:aTt.a To 
COMMENT ON VAJUOUll TTPJ:ll 01' ENVDION• 
MENTAL lid.PACTS 

AUL 

Air Quality and Air Pollution Control 

Department of Agriculture-
Forest Service (etrects on vegetation). 

Department· of Health. Education, and Wei· 
fare (Health aspect8} . 

Environmental Protection Agency
Air Pollution Control O!llce. 

Department of the Interior-
Bureau or Mines (fossil. and gaaeoua fuel 

combustion} . 
Bureau or Sport Fisheries and Wlldllte 
(v.1ldllre} . 

Department of Transport.&tion-
Asslstant Secretary for Systems Develop

ment and Technology (aut o emissions}. 
Coast. Guard (ve&Sel emlulon.o). 
Federal Avlation Administration (aircraft 

emissions). 

Weather Modification 

Department of Commerce-
National Oc•anlc and Atmospheric Ad

ministration. 
Departmeut or Defense

Depnrtment ot the Air Force. 
Department or the Interior

Bureau or Reclamation. 

ENEBGT 

Envtronmental A•pect• of Electric Energy 
. Gene.ratio" a'lc! Tra'l•miuion 

At'°'...,..'"',.....,,.... ,.,.. ,-.,..__,,....,,,.._ ..... _,,.. __ --····•\~ 

Hhvlronmental Protection Age;;~y~- r - . . - · '. 

Water Quality omce. 
Air Pollution Control Omce. 

Department of Agriculture-
Rural Electrlncatlon Admlnl&tratlon (rural 

areas) . 
Department of De!ense-

Army Corps or Engineer& (hydro-fac111tles) . 
Fedcrl'J. Power Commlas!on (hydro-facilities 

and transmission lines}. 
Department of Housing and Urban Devel· 

opment (urb~n Rrens). 
Department or the Interlor-(facllltlea on 

Government lands) . 

Natural GOJ Energy Dev~lopment, 
Tran.tmb.tion and Generatton 

Federal Power Commission (natur..1 g11S pro
duction, transmission and supply) . 

Department or the Interlor
Oeologlcal Survey. 
Bureau or Mines. 

HAZARDOUS SUBSTANCES 

Tozlc 1.faterial1 

Department of Commerce-
National Oceanic and Atmospheric Admin

istration. • 
Depnrtment of Health. Education and Wei· 

fare (Health aspects} . 
Envlronment&l Protection Agency. 
Department of Agriculture-

Agricultural lk•earch Service. 
Consumer and Marketing Service. 

Department of Defense. 
Department of the Interior
. Bureau of Sport Fisheries and Wildlife. 

PeJtfcfdet 

Department of Agriculture-
Agricultural Research Service (hlologlcal 

control•. rood and llber production) . 
Consumer and Marketing Service. 
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Forest Service. 
Department of Commerce-

National Marine Plsherles Service. 
NatlonRI Oceanic and Atmoepheric Admln

lstrRtlon. 
Environmental Protection Agency

omce or Pesticides. 
Department or the Interlor-

Burenu of Sport Fisheries and Wildlife 
(etrects on fish and wlldllte). 

Bureau or Land Man,.gement. 
Department of Health, Education, and Wel

fare (Health aspects). 

Herbtcl~• 

Department of Agriculture-
Agricultural Research Service. 
Forest Service. 

Envlronmentl\l Protection Agency
omce or Pesticides. 

Department of Health. Education, and Wtl
rare (Health aspects}. 

Department or the Int,erlor-
Bureau of Sport Flsherlos and Wildlife. 
Bureau or Land Management. 
Bureau of Reclamatton . 

Tran•portation and Handling of Hazardou• 
Matertal.t 

Department of Commerce-
Marl time Administration. 
National Marine Fishnles Service. 
National Oceanic and Atmospheric Admin

istration (Impact on mariuc life). 
Department of 0..-frn , e-

Armed Services Explosive Safety ~oarrt. 
Army Corps or Engineers (navigable water

ways). 
Department or Health. Education , and Wei

fare-
Omce or the Surgeon General (Health 

aspects) . 
Department or Transpo<tl\tlon

;-_...:. .... .... ~ ~~~O~l ... •\J r>UUU1U;')l.l.t:r.1..iVU DUreaa 01 

Motor Carrier Safety. 
Coa.•t GUl\rd. 
Federal Railroad Ad1nlnlstratlon. 
Federal Aviation Administration. 
Asslstllnt Secretary to< Systems DevelO;>· 

ment anti Teohnology. 
Omce of Hazardous Materials. 
Omcc o! Pipeline Safety. 

Environm•ntal Protection Agecny (hazardous 
substances) . 

Atom\~ Energy Commlsolon (radioactive 
substances). 

LAND USE ANO MANAGEMENT 

Coa•tal Area•: Wetland., Estuar~•. Water/ou,I 
Refuges, and Beaches 

Department or Agriculture-
Forest Service. 

Department or Commerce-
Natlonal Marine Fisheries Service (Impact 

on marine llfe) . 
National Oceanic and Atmospheric Admin

istration (impact on marine life). 
Department or Transportatlon

Coast Guard (bridges, navigation). 
Department or De!ense-

Army Corps or Engineers (beaches. dredge 
and 1111 perm! ts. Re!u •e Act permits). 

Department or the Interlor-
Bureau or Sport Fisheries and Wlldll!e. 
National Park Service . 
U.S. Geological Survey (coastal geology). 
Bureau or Outdoor Recrentlon (beaches). 

Department or Agricuitur1>
So1l Conservation Service (•oll stability , 

hydrology} . 
Environmental Protection Agency

Water Quality Office. 

Hfttoric and Archeological Sltea 

Department or the Intcrior-
Nationnl Park Service. 

Advisory Council on His toric Preservation. 
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Department of Housing and Urban Develop
ment (urban areaa). 

Flood Plains and Water1hects 

Department of Agrlcultur&-
Agrlcultural Stabilization and Research 

service. 
Soll Conservation Service. 
Forest Service. 

Department or the lnterlor
Bureau or Outdoor Recreation. 
Bureau of Rcc!Rmatlon. 
Bureau of Sport Fisher!.. and Wildlife. 
Bure1<u of Land Measurement. 
U.S. Geological Survey. 

Department o! Housing and Urban Develop
ment (urban areas). 

Department or Defense-
Army Corps ot Engineers. 

Mineral Land Reclamation 

Appalachian Regional Commission. 
Department or Agrlculture

l"orest Service. 
Department of the Interior

Bureau of !\fines. 
Bureau ot Outdoor Recreation. 
Bureau of Sport Fisheries and Wildlife. 
Bureau of Land Management. 
U.S. Geological Survey. 

Tennessee Valley Authority. 

P!rk$, Forc!t1, and Outdoor Recreation 

Dap:irtment or Agrlculture
l'ore.st Service. 
Soll Conservation Service. 

Department or the Intertor
Bure1<u of Land Man..gement. 
National Park Service. 
Bureau or Outdoor Recreation. 
Bureau of Sport Fisheries and Wildlife. 

Department o! Defense-
Anny Corps or Englnt-ers. 

Department or Housing and Urban Develop
ment (urban areu). 

SOU and Pla.nt Lile . Sedim11nt11tlnn. "•n«n., 
and Hydrologfc Conditions 

Department or Agriculture-
Soll Conservation Service. 
Agrlculturi.l Research Service. 
Forest Service. 

Dep&rtment of Defense-
Anny Corps or Engineers (dredc:lng, 

aquatic plants) . 
Department of Commerce-

Natlonal Oceanic and Atmospheric Admin
istration. 

Department of the Interior
Bureau or Land Management. 
Bureau or Sport Plsherles and Wlldllte. 
Geological Survey. 
Bureau o! Reclamation. 

NOISE 

Nolie Control and Abatement 
Department or Health. Educauon, a.nd Wel

fare (He&! Lh aspects) . 
Dw:utment or Commerce
~atlonal Bureau o! Standards. 

Department ot Ttansportatlon-
Aaslstant Secretary tor Systems Develop

ment and Technology. 
Federal Aviation Administration (Omce 

ot Noise Abatement). 
Environmental Protection Agency (Omce of 

Noise) . · 
Department ot Housing and Urban Develop

ment (urban land use upecta, bulldlnc 
materials 1tandards) . 

PHTSlOLOCJCAJ~ HEALTH AHD HVKAH WELL 
BEING 

Chemical Contamtn4tlon of Food Productl 

Department of Agrlculture-
Conaumer and Marketing Service. 

Department of Health. Education, and Wel
fare (Health uprcts). 

Environmental Protection Agency
omce ot Pesticides (economic polaona) . 

Food Additives and Food Sanitation 

Department or Health, Education, and Wel
fl\ro (Health aspecta). 

Environmental Protection Agency
omce of Pesticides (economic poisons, e.g., 

pesticide residues). 
DeplU'tment of Agrtculture-

Consumer Marltettng Service (meat and 
poultry producta) ; 

Microbiological Contamination 

Department Of Health, Education, &nd Wel
fare (Health aapects). 

Radiation and Radiological Heall~ 

Department of Commerce-
National Bureau ot Standards. 

Atomic Energy Corruniaalon. 
Environmental Protection Agency

Oftlce ot Radiation. 
Department ot the Interlor

Buree.u ot Mines (uranium mJnes). 

Sanitation and Waste S11stems 

Department of Health, Education, and Wel
f&re-(Healtb aspects). 

Department or Defense-
Army Corps or Engineers. 

Environmental Protection Agenc;
Solld Waste omce. 
Water Quality omce. 

Department or Tranaportntlon
U.8. Coast Guard (•hip sanitation). 

Department ot the Intertor-
Burenu or Mines (mlnerRl waste and re

cycling, mine acid waste•. urb&n aolld 
wastes). 

Bureau ot Land Management (Solid waates 
on public lands) . 

omce of Saline Wa.tf'r 1'1Pn'\tn•1'•H.,..ttn1'\ 

ot Uquld wastes). 

Shelljlsh Sanitation 

Department o! Commerce-
NatlonKI Marine Fisheries Service. 
National Oceanic and Atmospheric Admin

istration. 
Department or Health , Education, and Wel

fare (Health a.specta). 
Environmental Protection Agency

omce or Water Quality. 

ftAN8POaTATJON 

Air Quallt11 

Environmental Protection Agency
Air Pollution Control Omce. 

Department or Ttansporta.tlon
Pederal Avta.tlon Administration. 

Department ot the Interior
Bureau ot Outdoor Recreation. 
Bure&u of Sport F!aherles and Wildlife. 

Department or Commerce-
N&tlonal Oceanic and Atmospheric Admln

lstr&tlon (meteorologic&! conditions). 

Water Quallt11 

Environmental Protection AgencJ
omoe or Water Quality. 

Department or the Interlor
Burea.u or Sport Fisheries and Wlldllfe. 

Department ot commerce-
N&tlonal Oceanic and Atmoepherlc Admin

istration (Impact on marine lite and 
ocean monitoring). 

Department or Detenae-
ArmJ Corps ot Englneen. 

Department of Tranapottatlon
Coaat Ouard. 

VUAN 

Conge1Uon I" Urban Areas, Hmulng and 
Bull4ing Dl.tplacement 

Department or Transportation-
Federal Highway Admlnlstr&Llon. 

tlon. 
l"ederal Highway Admlnlstr&tlon. 

omce of Economic Opportunity. 
Department or Houalng and Urban Develop

ment. 
Department of the Interlor

Burea.u of Outdoor Recrco.tlon. 

Environmental Eflects With Special Impact 
In Low-Income Neighborhood• 

Department of the Interlor-
Nattonal Park Service. 

omce ot Economlc Opportunity. 
Department ot Housing and Urban Develop

ment (urban a.reaa) . 
Department ot Commerce (economic devel

opment areaa). 
Economic Development Admlnbtr•tlon. 

Department ot Ttansportatlon-
Urban Maas .Transportation Administra

tion. 
Rodent Control 

Department ot Health, Education, and Wel
fare (Health aspects) . 

Department of Housing and Urban Develop
ment (urban areas). 

Urban Planning 

Department or Transportation-
Federal Highway Administration 

Department or Housing and Urban Develop
ment. 

Envlronmental Protection Agency. 
Department of the Interlor

Geologlcal Survey. 
Bureau of Outdoor R~creatlon. 

Department ot Commerce-
Economic Development AdmJnlstratlon. 

WATER 

w1ue1 yuauiy ana water l'ollutton Control 

Department ot Agriculture-
Soll Conaervatlon Service. 
Forest service. 

Department of the Interior
Bureau of Reclamation. 
Bureau o! Land Management. 
Bureau of Sports Fisheries and Wildlife. 
Bureau ot Outdoor Recreation. 
Oeologlcal Survey. 
Omce of Saline Water. 

Environmental Protection AgencJ
Water Qu&llty Omce. 

Dep&rtment of Health, Education, and Wel
fare (Health aspects) . 

Department ot Detense
Army Corps or Engineers. 
Department ot the Navy (ship pollution 

control). 
Department of Tt&nsportatlon-

Coast Guard (oil spills, ship sanitation). 
Department of Commerce

Natlon&I Oceanic and Atmospheric Admin
istration. 

Manne Pollution 

Department of Commerce-
Natlonal Oceanic and Atmoepherlc Admin

istration. 
Department of Transportation

Coast Ouard. 
Department ot Dcfense

Army Corps of Engineers. 
omce or Oceo.nographer of the Navy. 

River and Canal Regulation and Stream 
Channelization 

Department of Agrlculture
Soll Conservation Service. 

Department of Detenae-
Army Corps of Engineers. 
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ATTACHMENT A 
October 2 3 , 19 7 1 

Department of the Interior
Bureau of Reclamation . 
Geological Survey. 
ureau of Sport Fisheries &nd Wildlife. 

Department of Transport.atlon
COUt Ouard. 

WlLDLUZ 

EnTlronmental Protection Agency. 
Department of Agrlcultur&

Forest Service. 
Soll Conservation Service. 

Department of the Interior-
Bureau of Sport Fisheries and Wildlife. 
Bureau of Land :Management. 
Bureau of Outdoor Recreation. 

Ji'EDftAL ACENCY 0FnCES TOR RECEIVING AND 

CoollDt NATING COMNENTS UroN ENVIRON• 
MENTAL IMPACT STATEMENTS 

ADVISO&T COUNCIL ON HIS TORIC PRESERVATION 

Robert Garvey, Ex~utlve Director , Suite 618. 
801 19th Street NW .. Wash ington , DC 20006, 
343- 8607. 

DEPARTMENT OF AGRICULTURE 

Dr. T . C. Byerly, omce of the Secretary, 
Washington, D .C., 20250, 368-7803. 

APPALACHIAN REGIONAL COMl.USSION 

Orville H . Lcr~h. Alternate Federe.1 Co-Chalr
m&n, 11166 Connecticut Avenue NW., Was!l
lngton, DC 20235 , 967--4103. 

J>ErAllTMEl'fT Of' THE ARMY (CORPS or 
ENGINEERS) 

Col. J. B . trewrnan, Executive Director 
or Civil Worlc.s, omce or the Chier or En
gineers, Washington , ::i.e. 203a, 693.J7168. 

ATOMJC ENERGY COMMISSION 

For nonregulatory me.tters: Joseph J . DI
Nunno, Direct.or, Oflice or Environmental 
.,,.. .. , .. ,. ,..,. ... ....,.1 .... - • .... - .....,, ,... ...... r~ .. ,._,.. ... .. ... . . ... ... .. -· -· ---·-· .. .............. . 

For regulatory mat ters : Christopher L . Hen
derson, Asl>lste.nt Director ror Regulation, 
Waahlngton, D .C. 20545, 973- 7531. 

DEPA1tT~fENT o r COMMERCE 

Dr. Sydney R . Galle r , Deputy Assistant Sec
retary for Envlronmente.I Affairs, WL•hlng
ton, D .C. 20230, 967-4335. 

DEPARTMENT OF DEFENSE 

Dr. Louis M. Rousselot, Assistant Secretary 
tor Defense (Hee.Ith and Environment), 
Room 3El72, The Pentagon, Waahlngton, 
DC 20301, 697-2111 . 

DELAWARE RIVER BASIN COMMISSION 

W . Brinton Whltall, Secretary, Post Omce 
Box 360, Trenton, NJ 08603, 609-883-9500. 

NOTICES 

l:lfT11tOHMICHTAL PllOT1:CTIOH AOl:HCT 

Cbarlee P&brlkant, Director ot JmpM:t State
menta O!!lce, 1626 K Str.et NW., Wt.all• 
lngton, DC 20460, 632- 7719. 

Fl:DE11AL POWE& COM•USSION 

Frederick H. Warren , Oomml1111lon'a Adviaor 
on Envlroilmental Quality, 441 O Street 
NW., Wuhlngton, DC 20426, 38~H. 

Gl:Hl:AAL SERVICU ADMINIST&ATION' 

Rod Kreger, Deputy Administrator, General 
Senlces A.dmlnl3tratlon-AD, Washington, 
D.C. 20405, 343-6077. 

Altfornate contact : Aaron Woloshln , Director, 
omce of Environmental Affairs, General 
Services Administration-ADP, 343--4161 . 

DEPARTMENT OJ' HEALTH, EDUCATION AND 
WEU"AkE 

Roger 0 . Egeberg, Assistant Secretary for 
Health e.nd Science Artalrs, HEW North 
Building, Washington, D.C. 20202 , 963-4254. 

DEPARTMENT OF HOUSJ N C AND URBAN 
DEVELOPMENT1 

Charles Orlebeke, Deputy Under Secret~ry, 
451 Seventh Street SW., Washington, DC 
20410, 751Hl960. 

Alterne.te con t e.ct: Georg• Wrt t;ht, Ol!lce or 
the Deput y Under S~re-tary, 76&--8192 . 

•Contact the Deputy Under Secretary With 
regard to environmental Impacts of legisla
tion , pollcy statements, program regulat lonS" 
and procedures, and precedent-making proj
ect decisions. For all other HUD co nsul t ation, 
conte.ct the HUD Regional Admln!stra
tor In whose Jurisdiction t he project lies, as 
follows : 

,Tam• • J . Barry, Regional Admlnlstre.tor I, 
Attention : Environment al Cl•arance Of
u cer, ttoom •u.:>, Jonn 1:· . .K.ennecs.y .t'c c::leral 
Building, Boston. MA O'J203, 617- 223-4066 . 

S . William Green, Region&! Administrator II, 
Attention : Envlrorunente.1 Clearance Of
tlcer, 26 Federal Plaza, New York, NY 10007, 
212-264-8068. 

Warren P . Phelan, Regional Admlntstrator 
III , Attention : Environmental Clee.rance 
Officer, Curtis Building, Sixth and Walnut 
Street, Philadelphia, PA 19106, 215-697
2560. . 

Edward H . Baxter, Regional Administ ra t or 
IV, Attention: Environmental Cleo.ranee 
Otr.cer, Peachtree-Seventh Building, At
lanta, GA 3C323, 404- 526--5585. 

George Vavoulls, Regional Administrator V, 
Attention : Environmental Clearance Om
cer, 360 North Michigan Avenue, Chicago, 
IL 60601 , 3 I 2-353-5f80. 

DA0216-6 
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DEPAaTMEHT or THE IKTIClllO& 

Jack o. Horton, Deputy Aulat.ant flecretary 
for Programs, Waablngton, D.C. 20'J40, 343
6181. 

NATIONAL CAPITAL PLANNING CONllIA810H 

Charles H . Conrad, Exee utl\·e Director, Wash
ington, D.C. 205711, 382- 1163. 

orrtCE or ECONOMIC OPPOR.TVNITY 

Frank Carlucci, Director, 1200 19th Street, 
NW., Washington, DC 20506, 25-000. 

8U8QUEHANA RIVER BASIN COM l!4 lSS10N 

Alan J . Sununervllle, Water Rf'sourcea Co
ordinator, Department or Envlronmente.l 
Resources. 105 South omce Bu ilding, Har
risburg, PA. 17120, 717- 787-2315. 

TzNNESSt:I! VALLEY AUTHORIT Y 

Dr. Francia G11rtrell, D irector of E n viron 
mental Research and Developmen t, 720 
Edney Building, Chattanooga, TN 37401, 
61&--755-2002 . 

DEPARTMENT OF TRANSPORTATION 

Herbert F . Df'Slmone, Assistant Secretary for 
Environment an d Urban Sys tems, Wash
ington, D.C. 20590, 426--4563 . 

DEPARTMENT OF TaEASURY 

Richard E. Slltor, Assistant Direc tor, Otl'lce 
of Tax Anal ysis, Wasblngton, D.C. 20220, 
964--2797. 

DEPARTMENT or STATE 

Ch ristian Herter , Jr., Special Assistant to the 
Secretary tor Environment&! Affairs, Wash
ington, D.C. 20520, 632- 7964. 

[FR Doc.71-5705 Filed 4--22-7! ;8 :50 am] 

Richard L. Morgan , Rf'gl01111l /..dm!n! ,~ rato< 
VI . Attention : Environmental Clel\rimce 
v11u,;e,-, r ·e:uer a.& umce tsuua1ng, tHY Taylor 
Street, Fort Worth, TX 76102, 817- 334
2867. 

Harry T . Morley, Jr., Regional Admlnlstratcr 
VII, Att ention : Environmental Clear
ance Otllcer , 911 Walnut Street , Ke.nsas 
City , MO 6UOO, 816- 374-2661. 

Robert C. Rosenheim, Regional Admi n ist rator 
VIII, Attention : Environment&! Cler.re.nee 
Otl'lcer, Samsonite Bu ilding, 1051 South 
Broadway, Denver , CO 80209, 303 --83 7-4061. 

Robert H . Balda. Rf'glonal Administrat or IX, 
Attention : E11 vlronmental Clee.rance Ofll
cer, 450 G olden Ge.t e Avenue, Post omce 
Box 36003, San Francisco, C.'\ 94102, 415-
556-4752. 

Oscar P . Pederson. Regional Administrator 
X , Attention : Environmental Cleare.nee 
Omcer, Room 226, Arcade Plaza Dulldlng , 
Seattle, WA 118101 , 206-583- 5415. 
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98 Environmental Impact Statements 

U. S. DEPARTMENT OF COMMERCE 
ECONOMIC DEVELOPMENT ADMINISTRATION 

Economic Development Administration Directives System 

No. 17. 02-2 
Effective Date: 3I 8 / 7 2 

EDA PROGRAM IMPLEMENTING SECTION 102(2) (C) 
OF THE NATIONAL ENVIRONMENTAL POLICY ACT OF 1969 

The attached revision to EDA environmental procedures eliminates 
the use of Form ED-511, "Applicant's Environmental Impact 
Evaluation," and provides in its stead for a Preliminary 
Environmental Assessment by the Economic Development Repre
sentative. The purpose of the new procedures is to provide 
for EDA consideration of the environmental impact of the 
project in the early stages of consideration of project appli
cations. In this way the time element involved in assessing 
the potential impact and in conforming to NEPA procedures 
will run concurrently with Regional Evaluation of project 
applications. 

The revised Directive also sets out in detail the functions 
o[ the Special Assistant for the Environment and his role 
under the revised procedures.. . 

Questions on these procedures or interpretations of the 
guidelines should be referr~d to the Special Assistant for 
the Environment. 

This revision supersedes Order 17.02-2, dated June 1, 1971 
and supplements Department Administrative Order 216-6, 
"Statements on Proposed Federal Actions Affecting the 
Environment," dated 10/23/71. 

B SN-148 
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Econo1nic Development Administration Directives System 

GENERAL 
ADMINISTRATION & No. 17. 02-2U. S. DEPARTMENT or COMMERCE 

ECONOMIC DEVELOPMENT ADM INISTRATION STAFF SERVICES Effective Date: 3 / 8 I 7 2 

EDA PROGRAM IMPLEMENTING SECTION 102(2)(C) 
OF THE NATIONAL ENVIRONMENTAL POLICY ACT OF 1969 

Sections 

-2.01 Purpose 
-2.02 Functions of the Special Assistant 

for the Environment 
-2.03 Procedures for Public Works and 

Business Loans Project Processing 
-2.04 Procedures for Technical Assistance 

Projects Processing 
-2.05 Procedures for Planning Activities 
-2.06 Procedures for Processing Environmental 

Impact Statements Received from Other 
Governmental Agencies for Comment 

-2.07 Public Availability of Environmental 
Impact Statements developed by EDA 

-2.08 Applicability and Reporting Requirements 
-2.09 Effect ory Other Orders 
-2.10 Effective Date 

17.02-2.01 
PURPOSE 
The National Environmental Policy Act of 1969, requires that 
every recommendation or report on proposals 'for legislation 
or other major Federal actions significantly affecting the 
quality of the human environment shall contain a detailed 
statement concerning the degree of environmental impact 
anticipated. In subsequent guidelines issued by the Council 
on Environmental Quality, major Federal actions are partially 
defined as including projects and continuing activities 
supported in whole or in part through Federal contracts, 
grants, subsidies, loans, or other forms of funding assistance. 
It is clear, therefore, that most all of EDA's program 
activities fall within the purview of the National Environ
mental Policy Act, and that specific projects funded by EDA 
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will require some measure of environmental impact assessment. (EDA 
supplemental public works grants to other Federal agencies will not 
require statements by EDA.) The procedures outlined in this 
Directive are intended to assure that proper assessment takes place. 

17.02-2.02 
FUNCTIONS OF THE SPECIAL ASSISTANT FOR THE ENVIRONMENT 
The general functions of the Special Assistant for Environmental 
Affairs are to: 

(1) Act as principal advisor to the Assistant Secretary on 
environmental affairs; 

(2) Serve as the Agency's responsible official under the National 
Environmental Policy Act of 1969 (NEPA); 

(3) Develop and direct the Agency;s procedures for complying 
with NEPA and other environmental legislation; 

(4) Review on a project .basis the Agency's program involvements 
and recommend them to the Assistant Secretary for approval" or 
disapproval based upon the requirements of this Directive bei.ng 
fulfilled. 

(5) Coordinate the Agency's environmental program with the 
environmental programs of local, state and other Federal agencies 
which become involved with EDA projects; 

(6) Represent the Assistant Secretary at conferences and 
meetings and on interagency committees dealing with environmental 
matters; 

(7) Maintain liaison on environmental matters with interested 
public groups and local, state and other Federal agencies; 

(8) Review and evaluate legislative and administrative 
proposals in terms of their environmental impact; and 

(9) Perform such other assignments of a policy, administrative 
or operational nature as requested by the Deputy Assistant Secretary. 

17.02-2.03 
PROCEDURES FOR PUBLIC WORKS AND BUSINESS LOANS PROJECT PROCESSING 
rhroughout the following procedures special attention at the 
Regional and Washington levels is needed to uncover any significant 
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environmental impacts brought about by a proposed project at the 
earliest possible time, in order that additional information or 
amendment of the project can be accomplished. Personnel both in 
the field and in Washington should feel free to request assistance 
on environmental matters from the Special Assistant for the 
Environment, Office of the Deputy Assistant Secretary for Economic 
Development. 

a. Environmental File 
EDA will initiate an "Environmental File" for each project funded 
by EDA (excluding EDA projects supplementally funded to other 
Federal agencies) and which will contain the following: 

(1) The Economic Development Representative's environmental 
assessment (Appendix A), 

(2) Connnents per OMB Circular A-95 from Regional and State 
Clearinghouses including any supplemental State cormnents received, 

(3) Connnents from other Federal agencies and/or non-Federal 
or private organizations, 

(4) EDA Regional Off ice analysis and impact determination, 

(5) EDA Washington Program Office review, 

(6) The Special Assistant for the Environment's review and 
certification that the requirements of this Directive have been 
fulfilled, and 

(7) Where required, both a draft and final Environmental 
Impact Statement. 

b. Economic Development Representatives (EDR's) 
Economic Development Representatives will instruct potential 
applicants for EDA Public Works or Business Loans assistance 
that each project will be reviewed to determine its impact on 
the environment. The initial step of this review will be the 
preparation of an environmental assessment by the Economic 
Development Representative (See Appendix A). As the Economic 
Development Representative performs this assessment, he will 
keep in mind the Guidelines for Determining Signif i·cant 
Environmental Effects (Appendix B). 
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The Economic Development Representative may find it desirable to 
contact the applicant and others, if necessary, in order to develop 
basic impressions of the project's environmental impact. Rarely 
will a project be considered to have "no impact." In all cases 
explanations in the environmental assessment shall be complete and 
reflect the be~;t judgment of the Economic Development Representative. 

The Economic Development Representative's environmental assessment 
shall.be completed at the time a Profile and Scope is prepared for 
a public works project or at the time a Preliminary Project Report 
is prepared for a business loan. 

Also, EDR's will advise such applicants of the names and addresses 
of state, regional and metropolitan Clearinghouses. Applicants 
shall be informed that all environmental comments received from 
the clearinghouse shall be forwarded to the Regional Office. 

Economic Development Representatives should make clear to potential 
applicants the nature of the environmental review within EDA. 

c. Regional/Metropolitan and State Clearances 
Clearinghouses must review all Federal projects within 30 calendar 
days with an additional 30 day extension, if required, in accordance 
with A-95 procerlures (see EDA Directive 8.01-1) for public works 
and business loans. Objections raised during the clearance process 
to environmental aspects o·f a project are to be resolved where 
possible, and the EDA regional office must be informed of all 
objections. 

Applicants will send comments and reconunendations made by the clear
inghouse to the EDA regional off ice as soon as possible after the 
pre-application conference but no later than the filing of the 
application. 

Applicants will also etate that after following all prescribed 
notification and review procedures no comments or reconnnendations 
have been received, if such is the case. 

d. Regional Off ices 
The project officer or the member of the regional office staff 
designated to handle environmental matters will review the 
EDR's Environmental Assessment. The purpose of this review is to 
determine if the information provided by the EDR is adequate.to 
allow the Regional Director to make a determination that further 
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environmental review is or is not necessary. If the information 
is adequate, the reviewer should so advise the Regional Director. 
If the information is not adequate, the reviewer should use 
whatever sources he believes necessary, including further contact 
with the EDR, to develop the needed information upon which a 
decision can be made. 

In this review, the reviewer will examine the project from the 
viewpoint of the Guidelines for Determining Significant Environ
mental Effects (Appendix B). He ~Qll also examine alternatives 
to the project proposal, and develop inputs as they relate to 
long-term commitments of natural resources and changes in the 
natural environment which could result from implementation of 
the project. 

The reviewer may desire as part of his analysis the technical 
advice of other governmental or private agencies concerning 
aspects of the project within these agencies' expertise. He 
should communicate with these agencies by the most expeditious 
means. He may also find it desirable to set forth the problem 
area in a letter to the agency. All such information shall be 
requested informally and no ·forms shall be sent for review. 

The regional off ice shall utilize an interdisciplinary approach in 
the review ·of the EDR environment assessment and .the Regional 
Office analysis. The analysis will enumerate inputs developed by 
utilizing this interdisciplinary approach. 

When developed the regional office analysis shall be made part of 
the environmental file as an attachment to the EDR assessment. If 
necessary, the applicant will be advised at the time of the pre
application conference or at any time the project proceeds through 
the processing stages within the office that environmental problems 
have been uncovered and will have to be considered prior to the 
projects being recommended for approval. 

The reviewer will recommend to the regional director that the project 
has the potential for significantly affecting the quality of the 
human environment and, therefore, an environmental impact statement 
should be prepared, or shall advise the regional director that the 
project does not have significant impact on the quality of the 
human environment and, therefore, no environmental impact statement 
is necessary. 
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The regional director shall consider the information prepared by the 
EDR and regional off ice review, and accordingly execute the appropriate 
statement on the EDR assessment. 

If the director finds that a project will have the potential for 
significantly affecting the quality of the human environment, a 
preliminary discussion with all supporting information shall be 
developed by the regional office on the project. The preliminary 
discussion should be forwarded to the Special Assistant for the 
Environment as part of the environmental file. (Guidelines for 
preparing a preliminary discussion are contained .in Appendix C).. 

If the Pirector finds that the project will not significantly affect 
the quality of the human environment, the file will be forwarded to 
the Special Assistant for the Environment. 

e. The Special Assistant for the Environment 

(1) Upon receipt of the environmental file, the Special Assistant 
for the Environment .shall revi.ew the file and notify the regional 
direct0r and the Washington program office of his concurrence or 
non-concurrence. 

(2) In the case of a project which has a preliminary discussion, 
the Special Assistant shall review the discussion and may require 
additional information or recommend to the regional director that 
the project may not significantly affect the quality of the human 
environment. 

(3) He may, in the case of a project for which there is no 
discussion, recommend that the regional office prepare such a dis
cussion. Where the Special Assistant determines that a discussion 
is necessary, the requirements shall be as described in DAO 216-6. 

(4) Projects requiring application of the environmental impact 
statement procedure, but for special reasons, such as, national 
disaster or other emergency conditions, shall be called to the 
attention of the Department of Commerce and the Council on Environ
mental Quality by the Special Assistant, who shall seek to have the 
time requirements then in force for processing draft and final 
statements reduced. 

(5) Final Environmental Impact Statements shall be certified by 
the Special Assistant as being in compliance with appropriate laws 
and regulations. 
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(6) A copy of the final Environmental Impact Statement shall 
be attached to the action memorandum (Form ED-506) which shall 
accompany the project file being circulated for approval in 
Washington. 

17.02-2.04 
TECHNICAL ASSISTANCE PROJECTS 
Each technical assistance project shall be cleared by the Special 
Assistant for Environmental Affairs. Each technical assistance 
contract awarded or granted to determine the feasibility of 
establishing a particular type of industrial site or enterprise 
must contain a condition indicating that due consideration will 
be given by the contractor to environmental impact in recormnending 
the design and location of such a facility. 

It will be the responsibility of the Special Assistant to monitor 
this provision on applicable technical assistance contracts, and 
the Off ice of Technical Assistance will be responsible for referring 
all such contracts to the Special Assistant. 

17.02-2.05 
PROCEDURES FOR PLANNING ACTIVITIES 
Planning grants shall be cleared by the Special Assistant for 
Environmental Affairs. 

The Office of Planning and Program Support, with the assistance 
of the Special Assistant for the Environment, will develop and 
transmit environmental planning "guidance to Regional Offices and 
to District and Area OEDP Committees for incorporating environ
mental analyses and ecological considerations into the local 
planning process. 

The Regional Office will instruct applicants submitting District 
and/or Area Planning Grant Applications that their overall 
economic development program must include environmental con
siderations,• and that their planning grant must provide 
assurance that such environmental factors will be incorporated 
into their planning consistent with the purpose of the National 
Envi~:onmental Policy Act of 1969. The applicant will include 
under Item 5 of the Application for Planning and Administrative 
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Grant, Form ED-301, assurance that development planning will 
interrelate with environmental considerations. 

Planning reviews will assure that ecological and other environmental 
considerations have been incorporated into local plans consistent 
with the purpose of the National Environmental Policy Act of 1969. 
These reviews, made in the course of EDA's usual analyses of the 
district and area OEDP's and other planning documents, must 
consider the environmental impact of .their economic goals and 
activities. The Special Assistant for the Environment will monitor 
these reviews and work with the appropriate staffs assuring 
consistency with the Act. 

17.02-2.06 
PROCEDURES FOR PROCESSING ENVIRONMENTAL IMPACT STATEMENTS RECEIVED 
·FROM OTHER GOVERNMENTAL AGENCIES FOR COMMENT 
The purpose of the procedure is to permit EDA Regional Off ices to 
be responsive to requests ~or comments on impact.statements from 
other governmental-~local, state, and Federal--agencies, and to 
provide the Department's Environmental Officer, who is the Deputy 
Assistant Secretary for Environmental Affairs in the Office of 
Science and Technology, the opportunity to coordinate a response 
on behalf of the Secretary of Commerce if deemed appropriate. 

Upon receipt of a request to provide comments from a governmental 
agency, the Regional Office promptly will develop its comments and 
will forward them along with the impact statement to the Special 
Assistant for the Environment. Then the Special Assistant will 
review and amend, if appropriate, the Regional Office comments 
as the result of inputs from the headquarters level review and 
forward the package to the Departmental Environmental Officer for 
formal response to the requesting agency. 

17.02-2.07 
PUBLIC AVAILARILITY OF ENVIRONMENTAL IMPACT STATEME~ns DEVELOPED 
BY EDA 
Draft and final Environmental Impact Statements developed by EDA 
shall be made available to the public in accordance with procedures 
established by DAO 216-6, Section 5.03. In addition, statements 
shall be made available to appropriate state, regional and 
metropolitan clearinghouses, and other governmental bodies, 
groups and individuals. 
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17.02-2.08 
APPLICABILITY AND REPORTING REQUIREMENTS 
The provisions of this Directive will be effective for all applica
tions accepted for processing by EDA Regional Off ises on or after 
the effective date of the directive. 

Department Order 216-6, Section 9 provides for a monthly report of 
major actions reviewed and environmental impact statements to be 
prepared by EDA. So that the Special Assistant for the Environment 
may comply with this requirement, Regional Directors will submit 
the information called for by DO 216-6 to the Special Assistant by 
the fourth working day of each month. 

17.02-2.09 
EFFECT ON OTHER ORDERS 
This directive is intended to supplement existing Council on 
Environmental Quality Guidelines, and Departmental Order 216-6, 
"Statements on Proposed Federal Actions Affecting the Environment." 
It also supersedes EDA Directive 17.02-2, dated June 1, 1971, and 
any other instructions which may be in conflict with its provisions. 

17.02-2.10 
EFFECTIVE DATE 
The effective date of this directive is upon signing. This directive 
may be foll.owed for all applications submitted to · EDA after 
February 1, 1972 or for projects in EDA on or after that date. 

Assi~ta: •"7~ f,._ 
for Economic Development 
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APPENDIX A 

ECONOMIC DEVELOPMENT REPRESENTATIVE'S 
PRELIMINARY ENVIRONMENTAL ASSESSMENT 

As you make your assessment of this project, your responses 
to the following items should consider the construction phase 
and its impact on an area and the operational phase, as well 
as the activities of the beneficiaries and the business loan 
applicants. All items should be answered in the order given 
below and should reference the item number. 

1. Describe Project. 

2. Description of Area (provide a land use map, photo if 
available). 

3. Describe how this project will affect air quality (cormnent 
on gaseous emissions, odors, smoke, dust and other 
particulate matter)e 

4. Describe the effect on water (cormnent on the quality 
and quantity, temperature of discharges, potability, 
availability for recreational uses, aquatic life, etc.). 

S. Indicate the effect on solid waste disposal (cormnent on 
the kinds of wastes produced and where it is disposed). 

6. Indicate if there are wildlife refuges wooded/forested 
areas, scenic areas, historical sites, recreational areas, 
beaches, wetlands and the effect the project will have 
on these features. 

7. Indicate the effect on noise levels, glare, vibrations, 
visual appearance. 

8. Describe the effect on radiation levels. 

9. What are the changes contemplated in traffic patterns 
(which will affect among other things safety and 
congestion)? 
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10. Describe effect on the environment other than discussed 
above. 

I have ( ) have not ( ) been to the project site. 

There have ( ) have not ( ) been objections made to the 
project on environmental grounds. 

Prepared by 
~~~~---,~~,....---~~~~~~~~,--~~

Economic Development Representative Date 

Regional Office: 

Based on an examination and review of the foregoing information 
and such supplemental information attached hereto, I 

find this project. will have ( ) will not have ( ) a 
significant effect on the quality of the human .environment. 

Regional Director Date 
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Guidelines for Determining Significant 
Environmental Effects 

In determining whether a project has a significant impact 
on the quality of the human environment, the following 
guidelines should be used. It is important to realize the 
term "s~gn~ficant impact" encompasses adverse and beneficial 
~;-~~_cts· . -.A1s0,-EDA must consider not only the immediate 
impac;:t of proj~ct facilities but their indirect or secondary 
impact. By indirect impact' is meant the changes to the 
environment or the development which is forecast or can 
reasonably be predicted to result from the .project, i.e. , 
industrial park development, expansion of industrial 
beneficiaries, residential development, transportation 
pattern changes, etc. 

The following guidelines should be applied on an individual 
as well as accumulative basis. Their consideration could 
lead to a finding of significant impact on either an individual 
or cumulative basis. 

1. If a project will result in an extensive change in land 
use or commitment of land. 

Any project resulting in a large commitment 
of land or leading to the development of 
large undeveloped areas will most likely( 
be considered to have a significant impact. 

2. If the land use change(s) is incompatible with the 
existing or planned land use of the surrounding area. 

Guideline #1 is intended to focus on projects 
which involve large .areas of land. Guideline 
#2 applies to large as'· well as small land use 
changes. It also applies to developed as well 
as undeveloped areas. Major consideration must 
be given to the actual physical and human 
environment and not to zoning regulations. 
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3. If many people are affected. 

Elements to consider under this · guideline 
are the degree to which noise and odor levels 
will be changed and the number of people 
affected. Population displacement and 
transportation pattern changes are also relevant. 

4. If the project is controversial. 

Guideline #3 is intended to apply to large 
numbers of people where as Guideline #4 may 
apply to a small group of people. It is 
evident that a project may be controversial 
for a number of reasons, not all of which 
apply to NEPA procedures. However, given the 
broad range of NEPA, it is often difficult to 
determine what is and is not applicable. 
Questions relating to this guideline should be 
discussed with EDA's legal office. 

S. If a project will affect in large measure wildlife 
habitats, streams, fish, and other natural elements. 

Consi9eration must be given to the 
natural as well as human environment. 

6. If the industrial borrower or public works beneficiary 
is a member of a class of industries categorized as 
major polluters. 

The operations of public works beneficiaries 
are considered as a secondary impact of a 
project, and, therefore, their operations 
must be considered in terms of their environ
mental impact. 

7. If the impact is the result of the utilization of a 
single resource. 
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FORMAT 
for 

PRELIMINARY DISCUSSION PAPER 

As a minimum, the following items should be covered in the 
Regional Office discussion: 

(1) Discu~sion of the area in the context of the 
existing environment - location, climate, topography, 
vegetation, fish and wildlife, recreation, special esthetic 
values, historical and/or archeological sites, land use and 
economic development which should describe the beneficiaries. 

(2) The proposed project plan to include the need for 
the project, general description of the key elements, 
environmental protection aspects. 

(3) Evaluation of the environmental impact describing 
the probable impact of the project which relates not only to 
the EDA view but that of other agencies at the Federal, state 
and local level as well as advice by interested and qualified 
groups and/or individuals. 

(4) Probable adverse environmental effects which cannot 
be avoided - such as need to c~ange certain land uses, 
permanent changes to the landscape, variation in migration 
habits, effect of water diversion on downstream users. 

(S) Alternatives to the proposed action. ~-lave other 
locations been explored? What are they? Changes in 
technology? Effect of not doing the project? Use of different 
systems? 

(6) Relationship between short term uses of man's 
environment and maintenance and enhancement of long-term 
productivity - describe construction practices, controls, 
and effect on man and fish and wildlife, effect on beneficiaries, 
local land users, recreation, historical sites, etc. 

(7) Irreversible and irretrievable commitment of 
resources - Is a single resource being used? Are there other 
users? Is the resource managed? Describe relationship to 
the other resources which may be affected. 
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Projects which result in a major commitment 
of a single resource such as land or water 
must be analyzed in terms of the current 
available supply of that resource and the 
short and long run effects of its commitment. 

8. If a project is one of several projects underway or 
planned for an area and the accumulated effect of these 
projects is considered significant in terms of the above 
guidelines. 
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Economic Development Administration Directives System 

No. 17. 02-2U. S. DEPARTMENT OF COMMERCE 
ECONOMIC OEVELOPMENT AOMINISTRATION Effective Date: 1I18I 7 3 

-- -u.._r::. 
:-.... - II~ 

EDA PROGRAM IMPLEMENTING SECTION 102(2) (C) 
OF THE NATIONAL ENVIRONMENTAL POLICY ACT OF 1969 

__,,. 
The attached revision to EDA environmental procedures 
eliminates the use of Form ED-511, "Applicant's 
Environmental Impact Evaluation," provides a procedure for 
supplemental grants and overruns, includes~ method for 
handling projects when involved with a lead agency, 
delineates handling of environmental impact statements 
under the technical assistance and planning programs, 
and removes a requirement to first prepare a preliminary 
discussion and in lieu thereof require the preparation of 
a draft environmental impact statement at the Regional 
Office. · By having the draft statement. prepared at the 
Regional Office a meaningful step is being taken at a major 
decision level of the agency to insure that all those who 
process projects may have the benefit of understanding the 
effect a proj8ct may have on the environment. 

Questions on these procedures or interpretations of the 
guidelines should be referred to the Special Assistant 
for the Environment. 

This revision supersedes Order 17.02-2, dated March 8, 1972 
and supplements Department Administrative Order 216-6, 
"Statements on Proposed Federal Actions Affecting the 
Environment," dated 10/23/71. 

SN-218B 

f: 0·87 
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U.S. DEPARTMENT OF COMMERCE 
ECONOMIC OEVELOPMENT ADMINISTRATION 

Economic Development Administration Directives System 

GENERAL 
ADMINISTRATION & No. 17. 02-2
STAFF SERVICES Effective Date: 1I 18I 7 3 

EDA PROGRAM IMPLEMENTING SECTION 102(2) (C) 
OF THE NATIONAL ENVIRONMENTAL POLICY ACT OF 1969 

Sections 

-2.01 Purpose 
-2.02 Functions of the Special A~sistant for 

the Environment 
-2.03 Procedures for Public Works and 

Business Loans Project Processing 
-2.04 Procedures for Technical Assistance 

Projects Processing 
-2.05 Procedures for Planning Activities 
.-2. 06 Procedures for Processing Environmental 

Impact Statements Received from Other 
Governmental Agencies for Comment 

-2.07 Public Availability of En~ironmental 
Impact Statements Developed by EDA 

-2.08 Applicability and Reporting Requirements 
-2.09 Effect on Other Orders 
-2.10 Effective Date 

17.02-2.01 
PURPOSE 
The National Environmental Policy Act of 1969 requires that 
every recommendation or report on proposals for legislation 
or other major Federal actions significantly affecting the 
quality of the human environment shall contain a detailed 
statement concerning the degree of environmental impact 
anticipated. In subsequent guidelines issued by the Council 
on Environmental Quality, major Federal action~ are partially 
defined as including projects and continuing activities 
supported ,in whole or in part through Federal contracts, 

B SN-218 
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grants, subsidies, loans, or other forms of funding assistance. 
It is clear, therefore, that almost all of EDA's program 
activities fall within the purview of the National Environ
mental Policy Act, and that specific projects funded by EDA 
will require some measure of environmental impact assessment. 
The procedures outlined in this Directive are intended to 
assure that proper assessment takes place, and that there 
is a proper balance between the goals of economic develop
ment and environmental enhancement. 

17.02-2.02 
FUNCTIONS OF THE SPECIAL ASSISTANT FOR THE ENVIRONMENT 
The general functions of the Special Assistant for the 
Environment, hereafter identified as the Special Assistant, 
are to: 

(1) Act as principal advisor to the Assistant Secretary 
on environmental affairs; 

(2) Serve as the Agency's ·responsible official under 
the National Environmental Policy Act of 1969 (NEPA); 

(3) Develop and direct the Agency's procedures for 
complying with NEPA and other environmental legislation; 

(4) Review on a project basis the Agency's program 
involvements, and recommend project approval or disapproval 
by the Assistant Secretary based upon the balancing of 
anticipated adverse environmental impacts agains·t the 
anticipated economic benefits of the project, and upon the 
fulfillment of the requirements of this Directive; 

(5) Coordinate the Agency's environmental program with 
the environmental programs of local, state and other 
Federal agencies which become involved with EDA projects; 

(6) Represent the Assistant Secretary at conferences 
and meetings and on interagency committees dealing with 
environmental matters; 

(7) Maintain liaison on environmental matters with 
interested public groups and local, state and other 
Federal agencies; 

(8) Review and evaluate legislative and administrative 
proposals in terms of their environmental impact; 

(9) Assist in resolving questions of lead agency 
determinations; 
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<io) Provide direction in resolving post approval 
envir6nmental matters; and 

(11) Perform such other assignments of a policy, 
administrative or operational nature as requested by the 
Deputy Assistant Secretary. 

17.02-2.03 
PROCEDURES FOR PUBLIC WORKS AND BUSINESS LOANS PROJECT 
PROCESSING 
Throughout the following procedures special attention at 
the Regional and Washington levels is needed to uncover 
any significant environmental impacts brought about by a 
proposed project at the earliest possible time, in order 
that additional information or amendment of the project 
can be accomplished. Personnel both in the field and in 
Washington should feel free to request assistance on 
environmental matters from the Special Asi;istant, Office 
of the Deputy Assistant Secretary for Economic Development. 
At each stage of the project decision-making process, from 
the initial forwarding of the project from the Regional to 
the Washington office, as well as during the Washington 
clearance process through to the Assistant Secretary, the 
environmental impacts shall be considered in relation to 
the economic and developmental benefits of the project. 

a. Environmental File 
EDA will initiate an "Environmental File" for each project 
funded by EDA which will contain'the following: 

(1) The Economic Development Representative's environ
mental assessment (Appendix A): 

(2) Comments per OMB Circular A-95 from Regional and 
State Clearinghouses, including any supplemental State 
comments received; 

(3) Comments from other Federal agencies and/or non
Federal or private organizations; 

(4) EDA Regional Office analysis and impact determination; 

(S) EDA Washington Program Office review; 

(6) The Special Assistant's review and certification that 
the requirements of this Directive have been fulfilled and a 
recommendation for the continued processing to the Assistant 
Secretary based on a balancing between the goals of economic 
development and environmental enhancement; and 

(7) Where required, both a draft and final Environmental 
Impact Statement. 
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b. Economic Development Representatives (EDR's) 
Economic Development Representatives will instruct potential 
applicants for EDA Public Works or Business Loan assistance 
that each project will be reviewed to determine its impact 
on the environment. The initial step of this review will 
be the preparation of an environmental assessment by the 
Economic Development Representative (See Appendix .A). As 
the Economic Development Representative performs this 
assessment, he will keep in mind the . Guidelines for Deter
mining Significant Environmental Effects (Appendix B) • 

The Economic Development Representative may find it desirable 
to contact the applicant and others in order to develop 
basic impressions of the project's environmental impact. 
Rarely will a project be considered to have ''no impact." 
In all cases explanations in the environmental assessment 
shall be complete and reflect the best judgment of the 
Economic Development Representative. 

The Economic Development Representative's environmental 
assessment shall be completed at the time a Profile and 
Scope is prepared for a public works project or at the time 
a Preliminary Project Report is prepared for a business loan. 

Also, EDR ' .s will advise such applicants of the names and 
addresses of state, regional and metropolitan Clearinghouses. 
Applicants shall be informed that all environmental comments 
received from the clearinghouse shall be forwarded to the 
Regional Office. 

Economic Development Representatives should make clear to 
potential applicants the nature of the environmental review 
within EDA. In unusual circumstances where the EDR does not 
make an assessment, the assessment shall indicate the reason 
for having an EDA official most familiar with the project 
perform the function. 

c. Regional/Metropolitan and State Clearances 

(1) Fo·r public works projects regional/metropolitan and 
state clearinghouses must review all Federal projects within 
30 calendar days with an additional 30 day extension, if 
required, in accordance with A-95 procedures (see EDA 
Directive 8.01~1). Objections raised during the clearance 
process to environmental aspects of a project are to be 
resolved where possible, and the EDA regional office must be 
informed of all objections. 
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Applicants will send comments and recommendations made by 
the clearinghouse to the EDA regional office as soon as 
possible after the pre-application conference but no later 
than the filing of the application. 

Applicants will also state that after following all prescribed 
notification and review procedures no comments or recommenda
tions have been received, if such is the case. Applicants 
will be required as appropriate to provide data which may 
be used in environmental impact analysis. 

(2) For business loan projects, the Regional Office in 
the course ·of contacting the state will request the state 
to make, if it so desires, comments on the environmental 
aspects of the projects. The Regional Office analysis will 
include the fact that the appropriate state agency was 
contacted and comments were ~eceived, if such is the case. 

Applicants will be requested to provide information con
cerning processes, methods and other definitive data upon 
which the Regional Office can make an environmental analysis 
of the projects impact. 

d. Regional Offices 

(1) The member of the Regional Office staff designated 
by the Regional Director to handle environmental matters 
will review the EDR's Environmental Assessment. The purpose 
of this analysis is to determine if the information provided 
by the EDR is adequate to allow the Regional Director to 
make a determination that. further environmental ana.lysis is 
or is not necessary. 

If the information is adequate, the reviewer should so advise 
the Regional Director. If the information is not adequate, 
the reviewer should use whatever sources he believes 
necessary, including further contact with the EDR, to develop 
the needed information upon which a decision can be made. 

In this analysis, the reviewer will examine the project 
from the viewpoint of the Guidelines for Determining 
Significant Environmental Effects (Appendix B) and prepare an 
environmental assessment. He will also examine alternatives 
to the project proposal, and develop inputs as they relate to 
long-term commitments of natural resources and changes in 
the natural environment which could result from implementation 
of the project. 
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The reviewer may desire as part of his analysis the technical 
advice of other governmental or private agencies concerning 
aspects of the project within these agencies' expertise. He 
should communicate with these agencies by the most expeditious 
means. He may also find it desirable to set forth the problem 
area in a letter to the agency. All such information shall be 
requested informally ana ho forms shall be sent for review. 

The Regional Office shall utilize an interdisciplinary 
approach in the review of the EDR environment assessment and 
the Regional Office analysis. The analysis will enumerate 
inputs developed by utilizing this interdisciplinary approach. 

When developed the Regional Office assessment shall be made 
part of the environmental file along with the EDR assessment. 
If necessary, the applicant will be advised at the time of 
the pre-application conference, or at any time the ·project 
proceeds through the processing stages within the office, 
that environmental problems have been uncovered and will 
have to be considered prior to the projects being recominended 
for approval. 

The reviewer will recommend to the Regional Director that 
the project has the potential for significantly affecting 
the quality of the human environment and, therefore, an 
environmental impact statement should be prepared, or shall 
advise ~he Regional Director that the project does not have 
a significant impact on the quality of the human ~nviron
ment and, therefore, no environmental.impact statement is 
necessary. 

The Regional Director shall con.sider the information pre
pared by the EDR and Regional Office review, and execute 
the following impact determination at the end of the regional 
office review: 

Regional Office: 

Based on an examination and review of the forgoing 
information and such supplemental information 
attached hereto, I find this project will have ( ) 

will not have 
a significant effect on the quality of the human 
environment. 

Regional Director Date 
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(2) If the Director finds that a project has the potential 
for significantly affecting the quality of the human environ
ment, the Regional Office shall prepare the draft and final 
environmental impact statements in consultation with the 
Special Assistant. The statements shall be forwarded to the 
Special Assistant for review and further processing. 
(Guidelines for preparation a~e contained in Appendix C). 

(3) The project will not be released from the Regional 
Office until either the Special Assistant concurs with the 
Director's finding that the project will not significantly 
affect the quality of the human environment or a final 
environmental impact statement has been filed with the 
Council on Environmental Quality. When circumstances warrant, 
the Special Assistant may authori2e earlier release of 
specific projects or special program projects from the 
Regional Office. 

When an impact statement is required, the action memorandum 
(Form ED-506) shall brief1y reflect the project's beneficial 
and adverse environmental impacts. A copy of the final 
environmental impact statement shall be attached to the 
Form ED-506 and shall accompany ·the project file when it is 
forwarded from the Regional Office and circulated for 
approval in Washington. 

Following approval of a project, the Regional Office will 
advise the Special Assistant of conditions which may 
warrant further evaluation of the initial environmental 
determination. Where a project is developed by a Washington, 
D. c. program office the fore9oin43 provision shall apply to 
the Program Director. 

e. The Special Assistant for the Environment 

(1) Upon receipt of the environmental file, the Special 
Assistant shall review the file and notify the Regional 
Director and the Washington program office of his concurrence 
or non-concurrence. In the case of non-concurrence the 
Special Assistant shall recommend that a draft statement be 
prepared. 

(2) Projects requiring application of the environmental 
impact statement procedure may, .for special reasons such as 
national disaster or other emergency conditions, require 
expedited processing. These projects shall be called to 

. the attention of the Department of Commerce and the Council 
on Environmental Quality by the Special Assistant, who shall 
seek to have the time requirements then in force for process
ing draft and final statements reduced. 
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(3) If required, the Special Assistant shall make 
pr.oper notations in the project ·files circulating for final 
action. Such notations shall include considerations and 
comments on a project's environmental impact subsequent to 
the concurrence or non-concurrence of the environmental 
determination made by the Regional Office. In the case of 
a substantial change in the environmental impact of a project, 
he shall prepare an amendment or supplement to the final 
impact statement, or revise his initial finding. 

f. Lead Agency 
A lead agency is defined as _that agency which, when con
sidering the cumulative effect of federal activity, has 
primary authority to commit the Federal government to a 
course of action significantly affecting the . quality of the 
human environment. 

(1) In those cases where a lead agency has agreed .to pre
pare or is in the process of preparing an environmental impact 
statement, EDA projects will not be released from the 
Regional Office until the final statement is transmitted 
to the Council on Environmental Quality. 

(2) In those cases where a lead agency cannot be readily 
determined, the.Special Assistant shall consider the com
plexity of the project~ the cumulative eff~ct of federal 
actions and make a determination as to the need to await 
other agency actions or proceed indepe~dently of _other 
agencies in the environmental process. The Special Assistant 
shall notify the Regional Director and appropriate program 
director of his determination. 

g. Supplemental Grants 
There are four general conditions involving supplemental 
grants to other agencies~ 

(1) The direct grant agency has made no environmental 
determination and does not intend to; 

(2) The direct grant agency plans to or is in the 
process of preparing an environmental impact determination; 

(3) The di~ect grant agency has made a determination 
that the project will not have a significant impact; 

(4) The direct grant agency is preparing or has prepared 
an impact statement. 
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Under .condition one, EDA shall process the project as though 
it is a direct grant project- and provide environmental 
assessment and review in accordance with the foregoing 
sections of this directive. 

Under conditions two and three the Regional Office will 
forward the EDR's assessment and other supporting documenta
tion which relate to EDA's scope . of review (e.g. beneficiaries, 
cumulative environmental impact, etc.) to the direct grant 
agency, and request that this input be given proper con
sideration in that agency's environmental determination 
process. After reviewing the direct grant agency's 
determination and supporting analysis, matters adequately 
covered need not be duplicated by the Regional Office staff 
if they are properly reflected in the EDA environmental 
file. The file shall be forwarded to the Special Assistant 
for concurrence or non-concurrence. 

Under condition four, the Regional Office shall not release 
the project until the final statement prepared by the direct 
grant agency has been filed with the Council on Environmental 
Quality. The project shall include a copy of the final 
impact statement, and the Action Memorandum shall reflect 
adverse and beneficial environmental effects. 

h. Project Revisions 
Project revisions under this section shall include all 
actions which have an environmental impact. Revisions 
which are not considered to have environmental impact 
shall include but not be limited to an increase in 
administrative costs, change in grantee/borrower name, and 
minor interior alterations of buildings. However, an overrun 
on a project for which an environmental assessment has not 
been previously prepared shall be included in this section. 

(1) Revisions Sent to Washington for Approval 

(a) For projects which do not have environmental 
assessments, the Regional Office shall prepare an assessment 
in the same manner as required for a new project. The 
assessment will be forwarded to the Special Assistant for 
review and concurrence. 

(b) For projects which have had environmental assess
ments prepared at the tiMe of initial approval, the Regional 
Office shall update its assessment and forward a copy of the 
update to the Special Assistant for his review and concurrence. 
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(2) Revisions Approved at the Regional Office 

(a) For projects which do not have an environmental 
assessment the Regional Office shall prepare an analysis 
and make an impact determination. 

(b) Projects for which an assessment has been prepared 
require an update and either a reaffirmation that a statement 
is not required or a determination that one is necessary. 

(c) For revisions approved at the Regional Office it 
is not necessary to transmit the environmental file to the 
Special Assistant for concurrence. 

17.02-2.04 
TECHNICAL ASSISTANCE PROJECTS 
Each technical assistance project shall be cleared by thE 
Special Assistant. Each technical assistance contract 
awarded or granted to determine the feasibility of establish
ing a particular type of industrial activity or enterprise 
must contain a condition indicating that due consideration 
will be given by the contractor to environmental impact in 
recommending the design and . location of such a facility. 
The project file shall contain an environmental impact deter
mination and the anticipated environmental impact shall be 
considere~ during the Agency's project review and clearance 
process through to .the Assistant Secretary. 

If based on a fi~ding that a project will significantly 
affect the quality of the human environment, an environmental 
impact statement is required, the statement will be pre
pared in arcordance with Appendix C and certified by the 
Special Assistant to the Environment. 

It will be the resonsibility of the Special Assistant to 
monitor this provision on applicable technical assistance 
contracts and grants, and the Office of Technical Assistance 
will be responsible for referring all such contracts and 
grants to the Special Assistant. 

17.02-2.05 
PROCEDURES FOR PLANNING ACTIVITIES 
The Special Assistant shall provide an environmental deter
mination for all new planning grants, and the Regional 
Offices shall provide an en?ironmental determination for 
all continuation grants. 

The Office of· Planning and Program Support, with the 
assistance of the Special Assistant, will develop and 
transmit environmental planning guidance to Regional Offices 
and to District and Area OEDP Committees for incorporating 
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environmental analyses and ecological considerations into 
the local planning process. 

The Regional Office will instruct applicants submitting 
District and/or Area Planning Grant Applicatioris that 
their overall economic development program must include 
environmental considerations, and that their planning grant 
must provide assurance that such environmental factors will 
be incorporated into their planning, consistent with the 
purpose of the National Environmental Policy Act of 1969. 
The applicant will include under Item 5 of the Application 
for Planning and Administration Grant, Form ED-301, assurance 
that development planning will interrelate with environmental 
considerations. 

Planning reviews will assure that ecological and other 
environmental considerations have been incorporated into 
local plans consistent with the purpose of the National 
Environmental ' Policy Act of 1969. These reviews, made in 
the course of EDA's usual analysis of the district and area 
OEDP's and other planning documents, must consider the 
environmental impact of their economic goals and activities. 
The Special Assistant will monitor these reviews and work 
with the appropriate staffs assuring consistency with the 
Act. 

Environmental impact statements shall be prepared if a 
determination is made that a project will significantly 
affect the quality of the human environment. When impact 
statements are prepared, the Special Assistant shall assist 
in the development of the statement and certify the final 
statement in accordance with Section 17.02-2.03a(6). Such 
a statement shall be included for consideration in the 
project file as it circulates for approval. 

17.02-2.06 
PROCEDURES FOR PROCESSING ENVIRONMENTAL IMPACT STATEMENTS 
RECEIVED FOR COMMENT FROM OTHER GOVERNMENTAL AGENCIES 
The purpose of the procedure is to permit EDA Regional 
Offices to be responsive to requests for comments on 
impact statements from other governmental--local, state, 
and Federal--agencies, and to provide the Department's 
Environmental Officer, whc is the Deputy Assistant· Secretary 
for Environmental Affairs in the Office of Science and 
Technology, the opportunity to coordinate a response on 
behalf of the Secretary of Com.~erce if deemed appropriate. 
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Upon receipt of a request to provide comments from a 
governmental agency, the Regional Office will promptly 
develop its comments and will fo"rward them along with the 
impact statement to the Special Assistant for the Environ
ment. Then the Special A~sistant will review and amend, if 
appropriate, the Regional Office comments as the result of 
inputs from the headquarters level review and forward the 
package to the Departm~ntal Environmental Officer for 
formal response to the requesting agency. 

17.02-2.07 
PUBLIC AVAILABILITY OF ENVIRONMENTAL IMPACT STATEMENTS 
DEVELOPED BY EDA 
Draft and final Environmental Impact Statements developed 
by EDA shall be made available to the public in accordance 
with procedures established by DAO 216-6, Section 5.03. 
In addition, statements shall be made available to · appropriate 
state, regional and metropolitan clearinghouses, and other 
governmental bodies, groups and individuals. 

17.02-2.08 
APPLICABILITY AND REPORTING REQUIREMENTS 
Depprtment Order 216-6, Section 9 provides for a monthly 
report of major actions reviewed and environmental impact 
statements. to be prepared by EDA. So that the Special 
Assistant may comply with this requirement, Regional 
Directors will submit the information called for by DAO 
216-6 to the Special Assistant by the fourth working day 
of each month. This directive is intended to supplement 
existing Council on Environmental Quality Guidelines, and 
Departmental Order 216-6, "Statements on Proposed Federal 
Actions Affecting the Environment." (See Appendix D) 

17.02-2.09 
EFFECT ON OTHER ORDERS 
This directive supersedes EDA Directive 17.02-2, dated 
March 8, 1972 and any other instructions which may be in 
conflict with its provisions. 

17.02-2.10 
EFFECTIVE DATE 
The provisions of this Directive will be effective as of 
the date it is signed. 

AsSiStnt secretary 
for Economic Development 
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APPENDIX A 

ECONOMIC DEVELOPMENT REPRESENTATIVE'S 
ENVIRONMENTAL ASSESSMENT 

As you make your assessment of this project, your responses 
to the following items should consider the construction phase 
and its impact on an area and . the operational phase, as well 
as the activities of the beneficiaries and the business loan 
applicants. All items should be answered in the order given 
below and should reference the item number. 

1. Describe Project. 

2. Describe Area (provide a land use map, photo if available). 

3. Describe how this project will affect air quality (comment 
on gaseous emissions, odors, smoke, dust and other 
particulate matter). 

4. Describe the effect on water (comment on the quality and 
quantity, temperature of discharges, potability, availa
bility for recreational uses, aquatic life, etc.). 

5. Indicate the effect on solid waste disposal (comment on 
the kinds of wastes produced and where it is disposed). 

6. Indicate if there are wildlife refuges wooded/forested 
areas, sce~ic areas, historical sites, re~reational 
areas, beaches, wetlands and the effect the project will 
have on these features. 

7. Indicate the effect on noise levels, glare, vibrations, 
visual appearance. 

8. Describe the effect on radiation levels. 

9. What are the changes contemplated in traffic patterns 
(which will affect among other things safety and 
congestion)? 

10. Describe effect on the environment other than discussed 
above. 

I have ( ) been to the project site. 
have not 

There have been objections made to the project on 
have not ( · ) environmental grounds. 

Prepared by 
Economic Developrrent Representative Date 
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Guidelines for Determining Significant 
Environmental Effects 

In determining whether a project has a significant impact on 
the quality. of the human environment, the following guide
lines should be used. It is important to realize the 
term "significant impact" encompasses adverse and beneficial 
effects. Also, EDA must consideY.' not only the immediate 
impact of prdject facilities but their indirect or secondary 
impact. By indirect impact is meant the changes to the 
environment or the development which is forecast or can 
reasonably be predicted to result from the project, i.e., 
industrial park development, expansion of industrial 
beneficiaries, residential development, transportation 
pattern changes, etc-

The following guidelines should be applied on an individual 
as 
to 
or 

well as cumulative basis. Their consideration could lead 
a finding of significant impact on either an individual 
cumulative basis~ 

1. If a project will 
use or commitment 

result in 
of land. 

an extensive change in land 

Any project resulting in a large commitment 
of land or leading to the development 9f 
large undeveloped areas wi11 most likely 
be considered to have a significant impact. 

2. If the land use change(s) is incompatible with the 
existing or planned land use of the surrounding area. 

Guideline #1 is intended to focus on projects 
which involve large areas of land. Guideline 
#2 applies to large as well as small land use 
changes. It also applies to developed as well 
as undeveloped areas. Major consideration must 
be given to the actual physical and human 
environment and not to zoning regulations. 

3. If many people are affected. 

Elements to consider under this guideline 
are the degree to which noise and odor levels 
will be changed and the number of people 
affected. Population displacement and 
transportation pattern changes are also relevant. 
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4. If the environmental impact of the project is likely 
to be controversial. 

Guideline #3 is intended to apply to large 
numbers of people whereas Guideline #4 may 
apply to a small group of people. It is 
evident that a project may be controversial 
for a number of reasons, not all of which 
apply to NEPA procedures. However, given the 
broad range of NEPA, it is often difficult t~ 
determine what is and is not applicable. 
Questions relating to this guideline should 
be discussed with EDA's legal office. 

5. If a project will affect in large measure wildlife 
habitats, streams, fish, and other natural elements. 

Consideration must be given to the natural 
as well as human environment. 

6. If the industrial borrower or public works beneficiary 
is a merr.ber of a class of industries categorized as 
major polluters. 

The operations of public works beneficiaries 
are considered as a secondary impact of a 
project, and, therefore, their operations 
must be considered in terms of their environ
mental impact. 

7. If the impact is the result of the utilization of a 
single resource. 

Projects which result in a major commitment 
of a single resource such as land or water 
must be analyzed in terms of the current 
available supply of that resource and the 
short and long run effects of its commitment. 

8. If a project is one of several projects underway or 
planned for an area and the cumulative effect of these 
projecti is considered significant in terms of the above 
guidelines. 

131 



Environmental Impact Statements 

APPENDIX C 

OUTLINE FOR DRAFT ENVIRONMENTAL IMPACT STATEMENT 

1. PROJECT SCOPE 

2. PURPOSE 

3. BENEFICIARIES 

4. ENVIRONMENTAL SETTING 

In a bri~f but comprehensive. discussion, develop the 
project area's environmental setting in terms of its 
physical and social characteristics. This narrative 
should include, but not be limited to, the area's 
location and land use, topography, geology, demography, 
history, economy, and climate. When possible a map 
and/or photographs of the area are desirable (and may 
save lengthy narrative discussion). Supportive detail 
and data should be included in an appendix. 

5. ENVIRONMENTAL IMPACT 

Prepare a detailed analysis of the environmental impact 
of the project on all relevant components of its setting. 
Steps which might be taken to mitigate negative impacts 
of the project should be developed and discussed. 

A. Land Use and Its Effects on the Environment 
B. Economic Impact 
c. Pollution Controls 
D. Transportation 
E. Special Aesthetic Values, Historical or 

Archaeological Sites 
F. Surface Water 
G. Ground Water 
H. Minerals/Vegetation 
I. Environmental Controls 
J. Air Quality to Include Odors 
K. Others 

6. ALTERNATIVES 

7. ADVERSE ENVIRONMENTAL EFFECTS WHICH CANNOT BE AVOIDED 

8. RELATIONSHIP BETWEEN SHORT-TERM USES OF MAN'S ENVIRONMENT 
AND THE MAINTENANCE AND ENHANCEMENT OF LONG-TERM 
PRODUCTIVITY 
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9. IRREVERSIBLE AND IRRETRIEVABLE COMMITMENTS OF RESOURCES 
WHICH WOULD BE INVOLVED IN THE PROPOSED ACTION 

10. 

11. CONCLUSIONS 

EXHIBITS A - Exhibits ordinarily connected with the project. 

EXHIBITS B - Letters from Agencies as the Result of Circulation 
of the Draft Environmental Impact St~ternent. 
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EXHIBITS 

I. Letters from State and Local Agencies 

a. 
b. 
c. 
d. 
e. 
f. 
g. 

Louisiana Stream Control Commission 
Louisiana State Soil and Water Conservation Committee 
Louisiana Air Contro1 Commission 
Louisiana State Department of Health 
Louisiana Wild Like and Fisheries Commission 
Southwest Louisiana Historical Association 
Imperial Calcasieu Museum 

II. Population Characteristics 

III. Piezometric Maps and Cross Section of Aquifer 

IV. Soil Map and Description of Land Use 

V. Water Discharge Records at Ruliff Gage - Sabine River 

VI. Photos of Managan Canal and Power Line Right-of-Way 

VII. Products Flow Chart - Lake Charles Industries 

VIII. Summary of Olin Industries Operations and Waste Controls 

XI. Canal and Underground Conduit (Map} 

X. Comments from National Marine Fisheries Service 

XI. Letter from Sabine 
Louisiana 

Rive~ Authorities of Texas and 

XII. Letters from Agencies as the Result of Circulation of 
the Draft Environmental Impact Statement 

a. Texas Division of Planning Coordination, 
attachments 

with 

b. Corps of Engineers, Galveston District 

c. Corps of Engineers, New Orleans District 

d. Environmental Protection Agency 

e. Benton & Moseley, Bond Counsel, for the Loµisiana 
Department of Public Works, with attachments 

f. Louisiana Wildlife and Fisheries Commission 

(EXAMPLE} 
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XIII. EDA Responses to Letters from Agencies Filing 
Comments as the Result of Circulation of the 
Draft Statement not Covered Elsewhere in the 
Final Statement 

(EXAMPLE) 
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STANDARD FORM FOR 'I'HE SUBMISSION OF 
ENVIRONMENTAL IMPACT STATEMENTS TO THE OFFICE OF 

THE SPECIAL ASSISTANT . FOR 'rHEENVIRONMENT 

As stipulated in Section 5.03 of DAO 216-6 the Assistant 
Secretary of Commerce for Science and 'l'echnology transmits 
both the draft and final Environmental Impact Statements {EIS} 
to the Council on Environmental Quality (CEQ}. CEQ has 
made arrangements to utilize the National Technical Informa
tion Service {NTIS} as the means by which environmental impact 
statements are made available to the public. In order to 
provide material which can be microfilmed as well as serve 
as a readable copy, it is necessary that all EDA impact 
statements be prepared in the following manner. The first 
section of this guideline describes general methods to be 
used in preparation. The second section discusses some 
additional requirements for EIS prepared by consultants. 

I. General methods to be followed. 

A. All text and supplemental material must be sufficiently 
clear in order to be readily reproducible. 

B. Draft and final EIS should be on ·s-1/2 x 11 white 
paper with clear black type in order to enhance 
reproduction. The original typewritten copy should 
be submitted to the Office ot the Special Assistant 
for the Environment (Note: consultants should submit 
the original to the Regional Office}. 

C. Transmittal sheet should contain sufficient informa
tion to expedite processing. See Appendix I for a 
sample transmittal sheet for a draft statement. This 
sheet will be prepared by the Special Assistant for 
the Environment. 

D. Cover page should have all essential bibliographic 
information in order to ·facilitate subsequent 
identification and retrieval. See Appendix II. 
for a sample cover page. 

D. A sample Table of Contents is included as Appendix c. 
This can serve as ~ rouqh quideline for the 
study itself and for the submittal form of the EIS. 

E. If graphs, charts, line drawings, maps, or photographs 
are used they should not exceed 11" x 17" in size. 
If they must exceed 11" x 17", we will need sixty 
(60} copies with the draft EIS and fifty (50} copies 
with the final EIS. These illustrations must clearly 
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show necessary detail. Reproduction processes which 
provide hazy detail will not be permitted. 

F. Each page of the EIS, including charts, graphs, line 
drawings, maps, photographs, letters and supplemental 
material of all kinds should be sequentially numbered. 

G. Footnotes and/or identification of information s ·.Jurces: 
All data, documents, charts, maps and illustrative 
information used in the statement shall be appro ·
priately footnoted and/or identified as to source. 

H. Conunents: The final statement should include in a 
separate section all statements made by organizations 
and individuals responding to a request for comments 
on the draft statement. Corrunents which alter or 
cause changes in the body of the statement as written 
in draft, should be referenced and detailed changes 
should be made in the appropriate part of the state
ment. It is not sufficient where corrunents cause a 
critical reappraisal of parts of the draft to simply 
include an EDA response in the Exhibit section of the 
final statement. 

I. NTIS Report Number: The Office of the Special 
Assistant for the Environment shall request the 
report number from NTIS for a draft as well as a 
final statement. 

II. EIS prepared by consult ·ant. In addition to conforming 
to the above requirements, consultants should do the 
followinq: 

A. Sixty (60} complete printed copies of the draft and 
fifty (50) complete printed copies of the final EIS 
should be submitted to the Office of the Special 
Assistant for the Environment. 

B. The consultant's name should appear only on the 
first page of the EIS. 
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APPENDIX I 

Transmittal to the Council on Environmental Quality 

{Check one) ( ) Draft ( ) Final Environmental Statement 

Name of responsible Federal Agency: Economic Development 
Admin., U. S. Dept. 
of Commerce 

1. Name of Action: (check one) ( ) Administrative Action, 
( ) Legislative Action 

2. Brief description of action indicating what States (and 
counties) particularly are affected. 

The project is tor the construction of a system for the 
transportation and delivery of raw water from the Sabine 
River to the Lake Charles industrial area ~n Calcasieu 
Parish, Louisiana. 

3. Sununary of environmental impact and adverse environmental 
effects. As the result of enlarging the existing canal, 
227 acres of farmland and unimproved wooded areas will 
be occupied. At this time, there is no indication that 
the project will have a major impact on wildlife, indus
trial sites or human populations. The Sabine River Author
ity has committed itself to providing adequate discharge 
into Sabine Lake to satisfy the needs for fish and 
wildlife in·the Lake and estuary. However, it is noted 
that precise data is not available concerning the effect 
of fresh water flows on the Sabine Estuary white shrimp 
catch. In view of this, flows into the diversion are 
to be restricted to the initial requirement until an 
effective agreement satisfactory to the Government is 
reached between the State of Louisiana and Texas and the 
Sabine River Authority. 

4. List alternatives considered: 

a. Use of the Houston River as a portion of the diversion 
channel. 

b. Construction of a new canal system. The acquisition, 
improvement, and extension of the existing Irrigation 
Canal (the proposed project). 

c. The alternative of maintaining the existing system 
was considered. 

(SAMPLE} 
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d. List all Federal, State and local agencies and other 
sources from which written comments have been received. 

Environmental Protection Agency 
Corps of Engineers, Galveston District 
Corps cf Engineers, New Orleans District 
Louisiana Wildlife and Fisheries Commission 
Benton & Moseley, Bond Counsel, Louisiana 

Department of Public Works 
Texas Division of Planning Coordination 
Texas Water Rights Commission 
Texas Parks and Wildlife Department 
Texas Water Quality Board 
Texas Water Development Board 

e. Date final statement was made available to the Council 
on Environmental Quality July 7, 1972. 

(SAMPLE) 
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ESSENTIAL ELEMENTS OF COVER PAGE 

National Technical 
Information Services 
Report No. --

Title --

Subtitle --

Organization --

Date --

Certification --

CONVENTION CENTER, CITY OF 
COUNTY, STATE 

Draft (or Final) Environmental 
Impact Statement 

Economic Development Administration 
U. S. Department of· Commerce 
Washington, D. c. 20230 

(SAMPLE) 
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TRANSMITTAL _li.A___ 

r---- r ·· DEPARTMENT 
· lln i1t'd States of America 216-6 II ADMINISTRATIVE ORDER I 
~ DEPARTMENT OF COMMERCE 

0- Ag:;;~~s~i~~~ ------···· on~:;~::::c:. 1971 ·:::~v~r ::'. l:j71. ! 

1 

ORDER SERIESL ------- -- - - - ·· -- - - ---------~----------'-------
' SUBJECTt=-··------- A~i~~~~:i:Eg~I~~O~~E~~~~~:iNT ~ 
i, SECTION 1. PURPOSE. I 

I 
I .01 This order prescribes the policies and procedures to be I 

followed throughout the Department in the preparation of . statements and comments on proposals for legisla~ion and
I other major actions significantly affecting the quality 

of the environment. This order is intended to supplement 
present Council on Environmental Quality Guidelines which 
are attached as Attachment A . 

. 02 This revision reflects changes in the recently issued 
guidelines of the Council on Environmental Quality. It 
also contains additional information and procedures that 
should assist the Department in meeting the requirements 
of the National En~ironmental Policy Act of 1969. The 
clarification of procedures re·flects the experience to 
date in meeting those requirements. 

1 
SECTION 2. GEl\"'ERAL. 

I 
! .01 Section 102(2)(c) of the National Environmental Policy 
j Act of 1969 requires all Federal agencies to include in every 
, recommendation or report on proposals for legislation and 
I other major Federal actions significantly affecting the 

quality of the human environment a detailed statement by the 
responsible official on: 

a. The environmental impact of the proposed 
action; 

b. Any adverse environmental effects which 
cannot be avoided; 
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c. AlternativP~ to the proposed attion; 

d.. The relationship between local short-term 
uses of man's environment . and the mainte
nance and enhancement of long-term produc
t.ivity; and, 

e. Any irreversible and . irretrievable commit
ments of resources which would be involved 
~n the proposed action should it be imple
mented . 

. 02 The section of the law c.ited above further . prescribes 
that prior to making any detailed statement, the responsible 
Federal official shall consult with and obtain the comments 
of any Federal agency which has jurisdiction by law or 
special expertise ~ith re~pect to any environmental impact 
involved. Copies of such statement, and the comments and 
views of the appropriate Federal, State, and local agencies 
which are authorized to develop and enforce environmental 
standards, shall be made available to appropriate officials, 
as well as ·the public, and shall accompany the proposal 
through the existing agecicy review prcicesses. 

SECTION 3. POLICIES • 

. 01 The Department shall, to the maximum extent possible, 
cooperate fully in the national effort to improve envi
ronmental quality, including ext.ending its services to 
other Federal, State and local agencies for assistance in 
evaluating the impact of Federal actions on the environment . 

. 02 No major action, including legislative matters, shall 
be taken or approved within the Department that signifi
cantly affects the environment unless a detailed environ
mental statement has been prepared and approved, as 
provided herein. 
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.03 Heads of operating units shall establish procedures 
to assure that all relevant p·rogram matters within their 
respective areas of responsibility are reviewed to assess 
the need for statements on the impact of environmental 
quality. · 

.04 The Department is responsible for the preparation of 
environmental statements on those actions related to 
responsibilities formally delegated or assigned to the 
Department. Environmental statements shall normally not 
be prepared in support of matters which are the primary 
responsibility of other agencies . 

. OS The Department shall fulfill its responsibility for 
commenting on statements referred to it by other depart
ments and agencies, pursuant to Section 102(2)(c) of the 
Act and Executive Order 11514. 

SECTION 4. SCOPE AND RESPONSIBILITIES • 

. 01 Heads of operating units shall: 

,. Determin~ whether proposed major attions 
of their operating unit have, or are 
likely to have, a significant impact on 
the environment; 

b. Prepare an intra-departmental discussion 
paper on these actions and submit it for 
comment and review. These discussion 
papers should primarily contain relevant 
factual information and include economic 
and technical considerations as well as 
environmental values; 

c. Review statements prepared by other 
agencies which have been referred to 
them for that purpose; and 
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d. Keep the Assistant Secretary for Science 
and Technology advised of (1) future 
actions that will have or be likely to 
have a significant impact on the environ~ 
ment and (2) other matters that affect his 
assigned responsibilities in the environ
mental area . 

. 02 Department Organization Order 10-1 assigns the 
Assistant Secretary for Science and Technology certain 
Department-wide responsibilities for carrying out the 
National Environmental Policy Act and Executive Order 
11514, and in connection with environmental matters 
generally. In discharging these responsibilities the 
Assistant Secretary shall: · 

a. Prepare, review, evaluate, and approve 
both draft and final environmental 
statements and transmit approved state
ments and related material to the Council 
on Environmental Quality, in accordance 
with Council guidelines; 

b. Conduct Departmental coordination and 
clearance of environmental impact 
statements. Draft and final environ
mental impact statements shall be so 
designated only after Departmental 
review and clearance are completed; 

c. Arrange for draft environmental impact 
statements to be made . available to other 
~gencies and the public; 

d. Receive for review draft environmental 
statements prepared by other departments 
and agencies and referred to the Depart
ment for that purpose; and whenever 
appropriate prepare the DoC corrunents; 
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e. Interpret and supplement guidelines 
established by the Council, and other
wise provide guidance to operating 
units in preparing . and co11ID1enting on 
environmental statements; and 

f. Supplement procedures for preparation, 
review and coordination of statements 
contained in this order or issued by the 
Council and the Office of Management and 
Budget, except as noted in paragrarh 03. 
below . 

. 03 The General Counsel and Assistant Secretary. for 
Administration shall SUP.plement procedures for prepara
tion, review and coordination of environmental state
ments contained in this order or issued by the Council 
on Environmental Quality and Office of Management and 
Budget, as follows: 

General Counsel: statements required in 
connection with legislative proposals or 
reports; and 

Assistant Secretary for Administration: 
statements required in connection with 
budget material . 

. 04 a. For the purposes of this order the term "major 
actions" shall include: 

1. Legislative actions including: 

(a) .Reconunendations or favorable reports 
relating to legislation including 
that for appropriations initiated by 
the Department of Co11ID1erce. 
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(b) . Favorable recommendations or reports by 
the Department of Commerce on legislative 
proposals initiated outside the Depart
ment of Commerce and for which the Depart
ment of Commerce has or would have primary 
authority. 

2. Projects and continuing activities. Such projects 
and continuing activities include those directly 
undertaken by the Department of Commerce or sup
ported in whole or in major part by the Departmen~ 
of Commerce through technical assistance, contracts, 
grants, cost sharing, subsidies, loans or other 
forms of funding support. They include grants and 
loans for public works and development facilities, 
economic development planning assistance, or eco
nomic development technical assistance,as provided 
in Attachment D to OMB Circular A-95 revised 
(February 9, 1971). 

3. Policy changes or new procedur.es that may have a 
significant impact on the environment. 

4. Research projects and activities when: 

(a) research is to be conducted in a manner which 
would have direct impact on the environment, 
however localized such impact may be (e.g., 
cloud seeding experiments), or 

(b) research is intend~d to form the basis for 
development of future projects which would be 
considered major actions under this order. 

b. The dollar and physical size of a project are not 
necessarily a reliable guide to determine whether it is a 
"majnr" action. The following shall not be considered 
major actions under this order: 
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1. Legislative proposals, program or budget 
proposals or actions which provide for the 
continuation of existing programs at approx
imately current levels and without material 
change in their environmental effects pro
vided that an environmental statement has been 
prepared previously on the program. 

2. Normal housekeeping functions including 
personnel actions, procurement of general 
supplies and contracts for personal services. 

3. Amendments to actions, including increases in 
cost, which do not alter the environmental 
impact of the actions. 

4. Other actions specifically determined by the 
Deputy Assistant Secretary for Environmental 
Affairs not to fall under the requirement of 
this order. 

Where a series of related projects under a program have 
substantially similar environmental impacts, the program, 
rather than the individual projetts, may be considered as 
major actions for the purposes of this order, unless the 
proposed projects are to be conducted under widely varying 
geographic or environmental conditions. 

SECTION 5. PREPARATION, REVIEW AND COORDINATION OF 
DEPARTMENTAL STATEMENTS . 

. 01 All major actions shall be reviewed by heads of 
operating units or their delegates at the earliest 
opportunity to determine whether such actions have a 
significant impact upon the environment. 

a. Where it is determined that the major 
action may, individually or in combi
nation with other actions, have a 
significant impact on the environment, 
a discussion paper shall be prepared. 
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b. The term "significant impact" shall include 
major actions of the Department of Commerce 
which may have both a beneficial and detri
mental effect, even if on balance it is 
believed to have a beneficial effect. A· 
significant environmental impact may exist 
depending upon the extent to which there is 
a potential for: (1) an alteration of an 
ecosystem, or (2) measurably affecting 
existing or future population of man or 
other forms of life, or (3) a major commit
ment of natural resources or major change 
in land use. 

Actions which, in themselves, would not involve signifi
cant environmental impact as contemplated in this order 
none-the·-less shall be considered as having a significant 
impact if they can reasonably be expected to set a prece
dent fo.r a series of actions which, when considered 
cumulatively, would involve a significant impact . 

. 02 A draft environmental statement shall be prepared 
for each action which, · individually or in combination 
with other actions, will likely have ~significant 
impact on environment and will include the information 
required in Attachment A. The usual sequence shall be 
that a discussion paper will be furnished the Deputy 
Assistant Secretary for Environmental Affairs. He will 
circulate it within the Department. After appropriate 
internal review and clearance, if it is determined that 
a draft environmental impact statement is required, he 
will prepare the draft statement which will be sent to the 
Council on Environmental Quality and to appropriate federal, 
state, an·d local agencies. After comments are received 
a final statement will be prepared and sent to the Council 
on Environmental Quality. Comments on the draft statement 
will be forwarded with the fin .'3.l statement. Specifically, 
it shall be the responsibility of heads of operating units 
to: 
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a. Provide the Deputy Assistant Secretary 
for Environmental Affairs with a dis
cussion paper for review and evaluation. 
This submission shall include a list of 
suggested agencies from which it is pro
posed to seek comments. A letter trans
mitting the proposed statement to these 
agencies should be prepared for the signa
ture of the Deputy Assistant Secretary for 
Environmental Affairs. See Attachment B 
for a sample letter. The Deputy Assistant 
Secretary's office ~ay request additions 
to or deletions from the distribution list. 

b. Give careful consideration to comment 
from outside the Department in the pre
paration of final environmental statements 
and assure that copies of any comments 
accompany the environmental statements. 

c. Review and certify that proposed final 
environmental statements comply with the 
requirement·s provided by law and regula
tion. Fifteen (15) copies of final 
statements shall pe furnished to the 
Deputy Assistant Secretary for Environ
mental Affairs. 

d. Assure that the latest statement accompany 
the action item through any reviews required 
by existing Departmental procedures. 

e. Statements should be circulated with ample 
lead time for comments to be received and 
reviewed before actions such as obligation 
of funds are required. The timing should 
also recognize the review times required 
by the new CEQ guidelines (Attachment A). 
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.03 The Assistant Secretary for Science and Technology 
shall transmit the draft and final environmental state
ments ?nd comments to the Council on Environmental 
Quality as provided .in Section lO(b) .of the guidelines. 
In addition, he shall make the statements, and the com
ments and views obtained with respect to them, available 
to the public as provided by 5 U.S.C. 552, (the Freedom 
of Information Act). Final environmental impact state
ments together with agency comments on the draft statement 
will be readily available to the public. Arrangements 
have been made by the Council on Environmental Quality 
to utilize the National Technical Information Service 
(NTIS) as the means by which environmental impact state
ments are made available to the public. Requests for 
copies of statements and comments should be referred to 
NTIS. 

SECTION 6. IMPLEMENTATION OF ACTIONS REQUIRING DEPART
MENTAL STATEMENTS, 

To the maximum extent practicable, no proposals for 
legislat'ion or administrative actions subject to 
Section 102(2)(c) are tp be taken sooner than ninety (90) 
days after a draft environmental statement has been cir
culated for comment or sooner than thirty (30) days 
after the final text of an environmental statement has been 
made available to the Council and the public. When 
actions must be taken sooner than the above guidance 
permits, a full report of the reason for earlier actions 
should be prepared to supplement the environmental impact 
statement and the CEQ should be. consulted in advance 
whenever possible. 

SECTION 7. COMMENTS ON NON-DEPARTMENTAL STATEMENTS . 

•01 Operatin~ units shall review all environmental 
statements referred to them Ly the Assistant Secretary 
for Science and Technology. They shall submit the 
results of their review to the Assistant Secretary to 
assist him in preparation of corrnnents. 
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.02 Operating units shall forward to the Assistant 
Secretary all requests for comments made directly to 
them by other departments or agencies as soon as received. 
However, this does not preclude field offices providing a 
preliminary response to an impact statement they receive 
locally, . as long as it is made clear that the official DoC 
position will be forthcoming at a later date . 

. 03 The Assistant Secretary shall develop and coordinate 
the Department's comments with the office or offices of 
primary concern. The Assistant Secretary shall then 
transmit the comments to the requesting department or 
agency. 

SECTION 8. OTHER REQUESTS FOR COMMENTS, 

In order to prevent lead agencies from being bypassed and 
to minimize duplication and avoid unnecessary work, the 
Department will only review draft environmental impact 
statements referred by Federal agencies having lead agency 
assignments for preparation of statements. When requests 
for comments are received from other than Federal agencies, 
a letter, similar to. the example in Attachment C, should 
be se~t to the originator stati~g that the draft state
ments are referred to the Department by the Federal ag)ency 
having the responsibility. for preparation of an environ
mental impact statement. ~ copy of the letter should be 
sent to the Deputy Assistant Secretary for Environmental 
Affairs office and where the lead agency can be identified 
a copy should be seni to that agency. 

SECTION 9. MONTHLY REPORT OF MAJOR ACTIONS' REVIEWED AND 
ENVIRONMENTAL IMPACT STATEMENTS TO BE PREPARED. 

The heads of operating units shall submit a report to the 
Deputy Assistant Secretary (Science and Technology) for 
Environmental Affairs on the 5th working day of each month. 
This report shall list all major actions or proposals 
reviewed during the previous month for environmental 
impact. The actions reviewed should be limited to those 
that might reasonably be expected to have environmental 
impact. The list should include both items found not to 
significantly affect the quality of the human environment 

151 



Environmental Impact Statements 

10.- 12 Df\O 216- 6 

as well as those for which environmental impact statements 
were or will be prepared. Only new items need to be 
reported each month. The first report will be due 
October 5, 1971. After one year, the requirement for 
this report will be reviewed. 

SECTION 10. SPECIAL CASES. 

The CEQ guidelines state "Proposed actions, the environ
mental impact of which is likely to be highly contro
versial, should be covered in all cases." A proposed 
action shall be considered controversial where a sub
stantial number of persons are known to believe that the 
proposed action will have an adverse environmental impact 
or where actions of a similar nature have been opposed 
on environmental grounds in the past. 

SECTION 11. EFFECT ON OTHER ORDERS. 

Nothing in this order shall be construed to limit or 
alter authority of the General Counsel as chief law 
officer of the Department with respect to construction 
or interpretation of laws and regulations. This order 
supersedes Department. Administrative Order 216-6, dated 
December 9, 1970. 

Secretary of Corranerce 
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