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Foreword 

The Lyndon B. Johnson School of Public Affairs has established interdisciplinary 
research on policy problems as the core of its educational program. A major part of this 
program is the nine-month policy research project, in the course of which two or three 
faculty members from different disciplines direct the research of ten to twenty graduate 
students of diverse backgrounds on a policy issue of concern to a government agency. 
This "client orientation" brings the students face to face with administrators, legislators, 
and other officials active in the policy process, and demonstrates that research in a policy 
environment demands special talents. It also illuminates the occasional difficulties of 
relating research finds to the world of political realities. 

This report on the external influences on the ability of the executive an legislative 
branches of the Texas state government to deal with budget issues was prepared by 
members of the PRP on Texas State Government Finance and Management in direct 
response to the request of the Legislative Budget Director, State of Texas, Jim Oliver, for 
research on this problem and on budget data source reliability. Mr. Oliver's support, 
tangible and otherwise, is gratefully acknowledged and appreciated. 

The curriculum of the LBJ School is intended not only to develop effective public 
servants but also to produce research that will enlighten and inform those already engaged 
in the policy process. The project that resulted in this report has helped to accomplish the 
first task; it is our hope and expectation that the report itself will contribute to the second. 

Finally, it should be noted that neither the LBJ School nor The University of Texas 
at Austin necessarily endorses the views or findings of this study. 

Max Sherman 

Dean 
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Introduction 

Texas state government today is at a critical point in its history - the importance of 
which rivals that of its founding. At risk are fundamentals of its political culture. Choices 
made in the next few years may determine whether the state will continue to follow the 
drive of its own unique character or have its energies and resources co-opted by federal and 
other external influences. 

The question is whether the state's constitutional separation of powers among 
branches of government will be preserved as it deals with unprecedented budgetary 
challenges. The answer involves a commitment to maintain the existing political balance 
within Texas state government and between Texas state government and the federal 
government. 

The Legislative Budget Office has sought to focus attention on the problem by 
commissioning a policy research project at the LBJ School to identify and document the 
perspectives, issues, and contingencies that are important to consider. The results of the 
study are in two broad categories. The first details the state's internal needs for 
information, communication and coordination among agencies. The second details the 
state's exposure to external influences and its need for a more assertive proactive stance 
toward the federal government and the federal and state judiciaries. 

Internally there is continuing need for a uniform system to source, record, store, 
and retrieve useful information in a timely fashion and in a common format for wide use by 
a variety of state agencies and decisionmakers. Commonality and timeliness could reduce 
costly duplication of analysis and effort. As discussed in this report the Uniform Statewide 
Accounting System (USAS) currently under development promises to fill this need. 

Another major internal need, especially in relation to the external influences 
threatening the authority of the executive branch and the legislature to carry out their 
constitutional responsibilities for enacting and executing budgets, is for dependable 
mechanisms for anticipating and responding to federal and judicial mandates. This report 
discusses the utility of a system of "Legal Notes" generated by the Attorney General's 
Office to estimate the potential legal ramifications of legislative and agency policy 
initiatives. 

Externally, areas of need are divided between federal-state relations and response to 
judicial activism. This report details the increasing need of state government for an 
assertive, proactive, comprehensive stance in dealing with federal initiatives, both 
legislative and judicial. The Governor's Office of State-Federal Relations (OSFR) is 
suggested as a natural locus for some of these actions. 

Unquestionably, the most serious challenge to the state government's established 
budget-and-appropriation mechanism, as provided by the Texas Constitution, lies in the 
phenomenon of judicial activism. This report details the efforts of state and federal courts 
to force changes in public policy and the structure and function of state institutions and 
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programs, and shows that, despite the desirability of many of the goals of these court 
actions, undercutting the legitimate authority of the executive and legislative branches has 
produced no sustained and broad-based improvement in the affected agencies and 
programs. Especially in the cases of the Texas Department of Mental Health and Mental 
Retardation and the Department of Criminal Justice, years of litigation have resulted in 
relatively circumscribed institutional and programmatic changes while the precipitating 
socioeconomic forces go unaddressed. The well-established principle in the Texas 
Constitution vesting authority to appropriate money in a broadly representative body is 
sound. Public policy formulation, enactment, and execution require a consensus larger 
than that of a judge and a plaintiff; and the people, through the constitution, quite properly 
delegated that authority to the executive and legislative branches, not to the judiciary. 

Of equal concern is the catastrophic effect of these judgments on state finances 
overall. Unilateral imposition of mandated expenditures on the order of billions of dollars 
places legislators in the unenviable position of either withholding funding in other areas of 
real need or increasing the tax burden of Texans. 

Clearly, both the legitimacy and practicality of judicial activism in public policy 
formulation can be challenged. Thus, the PRP study group sought ways of effectively 
opposing judicial intrusion upon the appropriation authority of the legislature. Other states 
were canvassed in the literature for creative and effective responses to judicial mandates. 
Through this process contact was made with the Honorable David Frohnmayer, attorney 
general of Oregon. He and various staff members and associates provided perspectives on 
the Oregon experience with concrete suggestions for dealing with judicial initiatives against 
state institutions and programs. Oregon's experience suggests the utility of formal, 
mandatory institutional mechanisms to (1) review pending legislation for imprecise, 
abstract, vague, or expansive language likely to expose the state to litigation and (2) 
coordinate state responses to potential or pending lawsuits. Most significantly, these 
officials endorse an assertive attitude on the part of the state legislature toward the judiciary, 
suggesting that (1) legislatures use their broad electoral legitimacy and institutional 
authority over judicial budgets to curb judicial activism while maintaining judicial autonomy 
and (2) legislatures be willing to litigate all the way to the United States Supreme Court 
when basic legislative prerogatives are threatened by court action. In reference to this last 
point, it is important to note that the issue of judicial policy-making is the subject of current 
vigorous debate involving some of the best legal minds in the country. Esteemed justices 
of the U.S. Supreme Court such a Oliver Wendell Holmes, Felix Frankfurter, and Hugo 
Black are on record as having expressed their reservations about the legitimacy, if not 
constitutionality, of judicial policy-making. 
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Chapter 1. The Legislative Budget Board 

HISTORY 

The Legislative Budget Board (LBB) was created by statute in 1949 for the primary 
purpose of making recommendations to the Texas Legislature concerning appropriations 
for all agencies of state government. A ten-member board consisting of key legislative 
leaders, it focuses on evaluating state agencies' operations and preparing a recommended 
budget. 

Prior to 1949, the responsibility for collecting agency funding requests, drafting 
appropriations bills, and staffing appropriations committees rested with the State Board of 
Control, which was also the state's purchasing and contracting agency1. Following World 
War II, a dramatic increase in state spending occurred after the removal of federal controls 
on nondefense capital construction. This increase, accompanied by growing public 
demand for more and better public services and new concerns about the spending balance 
between the federal government and the states, made it difficult for Texas to stay in 
compliance with its constitutional pay-as-you-go provision. Many legislators recognized 
that improvements in the budget process were necessary. 

Vernon McGee, the first director of the Legislative Budget Office (LBO), recalled 
additional reasons for the creation of a new budget office: the legislature wanted 
independent budget recommendations and objective research, staff assistance in drafting 
appropriations bills, budget preparation that contained more than simple funding estimates, 
and a budgeting system that would contribute to the development of the "potentialities of 
the state."2 According to Tom Keel, the second director of the LBO, legislators and other 
governmental leaders recognized the need for continuity in legislative review and education 
in the appropriations process and the need for oversight of executive branch operations. 

STRUCTURE OF THE LEGISLATIVE BUDGET BOARD 
AND THE LEGISLATIVE BUDGET OFFICE 

The Legislative Budget Board is chaired by the lieutenant governor and vice-chaired 
by the speaker of the house. Other statutory members include the chairpersons of the 
House Appropriations Committee, the House Ways and Means Committee, the Senate 
Finance Committee, and the Senate State Affairs Committee. In addition, the lieutenant 

1 Unless otherwise documented, former Texas Legislative Budget Director Thomas M. Keel 

supplied historical recollections on the Legislative Budget Board. Mr. Keel joined the Legislative Budget 

Board staff in 1955 and served progressively as budget examiner, principal examiner, assistant to the 

director, acting director, and finally director from 1967 until 1982. He also codirected this policy research 

project. 

2 Salomon Torres, "An Organizational Assessment of the Legislative Budget Board and Office," 

LBJ School of Public Affairs, December 14, 1989, p. 4. 
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governor and the speaker appoint additional members of the senate and house to complete 
the ten-member board. 

The LBB appoints a staff director, commonly referred to as the legislative budget 
director (among other reasons, to differentiate the position from that of executive budget 
director in the Office of the Governor), who heads an 80-member staff, the Legislative 
Budget Office, which provides services to the board. Its main responsibilities are 
preparation of the board's biennial Legislative Budget Estimates and accompanying general 
appropriations bill. Its other responsibilities include program evaluation; a systematic 
review of state agency operating efficiency and program effectiveness; and production of 
Fiscal Notes, which estimate the cost of proposed legislation. Interim activities (i. e., those 
conducted between legislative sessions) are many and varied (e.g., providing staff support 
to legislative study committees), but the inspection, oversight, and data accumulation 
involved are generally directed toward the next budget preparation cycle and future years' 
budget projections. Since 1985, the board and its staff have functioned in the area of 
budget execution authority in cooperation with the governor and the Executive Budget 
Office. This unique dual budget system operates to serve the needs of both the legislative 
and executive branches of the state government and the broader public interest. The LBO is 
divided into three divisions to perform the tasks of budget examination, program evaluation 
and fiscal estimation. 

CURRENT ISSUES 

One current issue facing the LBB is the problem of source reliability in making 
budget estimates, including the volatility of political and demographic factors that affect the 
accuracy of budgetary forecasts. In addition, the effects of judicial activism on the budget 
process over the last decade, and the usurpation of the legislative "power of the purse" by 
state and federal courts have become a matter of increasing importance in Texas. The 
purpose of this paper is to examine the problems facing the LBB and to explore viable 
solutions and alternatives for restoring legislative control over the budget process 
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Chapter 2. Data Source Reliability and Changing Factors 

One of the most crucial aspects of the budget process is the accuracy of the 
forecasts that agencies use in presenting their budget needs to the legislature. The reliability 
of internal estimating sources has an important influence on the dollar amount of an 
agency's budget request. Similarly, changing external factors such as federal legislative 
and regulatory mandates can also disrupt the budget process. 

THE RELIABILITY OF DATA SOURCES 

The Budget Preparation and Examination Process 

The budget preparation process begins in February or March of even numbered 
years. The Legislative Budget Office and the Governor's Budget Office issue joint budget 
instructions to all state agencies. These instructions provide guidelines for the agencies to 
follow in developing their budget requests. Each state agency must then prepare a detailed 
budget request for the following biennium. 

In preparing its budget, an agency relies upon the previous year's budget as a 
baseline, but it must also take into account new demands it may face or new duties expected 
of it. Some elements of zero-based budgeting (ZBB) are included for some programs and 
some agencies. Shifts in demographic or economic conditions may cause a change in the 
demands placed upon a state agency. An agency's budget can also be affected by changes 
in the agency's mandate. 

Once an agency has formulated its budget request, the budget is submitted to both 
budget offices. Hearings are then scheduled to discuss the requests. The Legislative 
Budget Office and the Governor's Budget Office hold joint hearings as one body. This 
cooperative venture allows state agencies the opportunity to defend their budget requests 
and provides the budget office an opportunity to question agencies directly on specific 
items and gain a greater comprehension of budget requests. After the budget hearings, the 
two budget offices separate and prepare their budgets independently. 

Following the joint budget hearings, examiners of the Legislative Budget Office 
draft budget recommendations for each state agency. These recommendations are based 
upon the agency's budget request and the information obtained through the joint hearings. 
Each examiner's knowledge of his or her assigned agency provides him or her with 
additional insight into the budget requirements of that agency. These recommendations are 
then reviewed internally by the director, assistant directors, and senior staff of the LBO. 

Once the recommendations are determined by the Legislative Budget Office, they 
are presented to the Legislative Budget Board for consideration. The board meets in open 
session and makes a final determination of the recommended budget prior to the opening of 
the legislative session. An appropriations bill is drafted to reflect the budget adopted by the 
LBB. The bill is then distributed to all legislators and introduced as the state's 
appropriations bill. 
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The budget prepared by the LBO usually reflects certain criteria which are preferred 
by the LBB. In times of fiscal surplus, a budget can be prepared to reflect the changing 
needs of each agency. Tighter economic times may call for a budget that simply maintains 
the current level of state services. Finally, in a period of fiscal deficit, a budget may be 
prepared in which services provided are limited to the available revenue. 

Relationship between Agency and Examiner 

Each state agency is assigned an LBO budget examiner, who is responsible for 
reviewing that agency's budget request. The examiners work closely with the agencies for 
which they are responsible. The examiner must rely upon the agency to provide him or her 
with the data needed to perform a competent evaluation of the agency. Once paired with an 
agency, the examiner is able to become familiar with the workings of that agency and is in a 
better position to determine the agency's needs. He or she can make an informed judgment 
of an agency's functions and the cost of meeting those functions. 

Under this close relationship, a danger exists that the examiner will become overly 
attached to an agency. As an examiner becomes more intimate with operation of an agency, 
there is a risk that he or she may lose some objectivity and become an "advocate" of the 
agency's point of view. The LBO director and examiners strive to balance the need for a 
thorough understanding of an agency with the need for objectivity. 

Uniform Statewide Accounting System (USAS) 

In the 1970s and 1980s, the State of Texas began feeling the strain of a slumping 
economy, declines in federal aid, and expanding demand for government services. The 
legislature relies on financial information fundamental to the budget process. The 
legislature has determined that no single state agency exists which can provide all the 
desired financial and program information regarding monies requested, allocated, and 
expended. 

More than 200 separate agencies and higher education institutions share accounting 
functions, but they differ on how they classify and account for state funds. Verification of 
information occurs a good while after the information is needed. Once the information is 
actually collected, it is really old information. 

To rectify this situation, the 70th Legislature enacted House Bill 1785, which 
established the Uniform Statewide Accounting System (USAS) Committee. The committee 
consists of the comptroller of public accounts, who acts as chairman; the governor; the 
lieutenant governor; the speaker of the house of representatives; the treasurer; the state 
auditor; and a representative of the Texas Higher Education Coordinating Board. This bill 
also created a State Government Accounting Division to be part of the comptroller's office. 
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The final report to Uniform Statewide Accounting System Committee states that 
"Decisions are only as good as the information used to make them."3 It is this premise 
which both justifies and explains the need for a statewide accounting system. A modem 
and well-coordinated system of accounting will allow the state to track better the various 
aspects of the budget process. The committee maintains that "better budgeting choices 
cannot be made without timely, accurate and consistent information."4 

The three basic goals of the USAS, as agreed upon by the committee, are to 
improve the quality, quantity, and timeliness of financial information; to strengthen 
financial management capabilities; and to increase investor confidence and the state's 
credibility in financial markets, which will help to ensure favorable interest rates on state 
borrowing. These goals will enable Texas to reduce the cost of the state's accounting and 
budgeting processes and provide better accountability by means of a central cost accounting 
system. 

It was determined that an advanced computerized accounting system was needed to 
replace the current system, which has been in place for eleven years. Financial Accounting 
and Control for Texas System (FACTS), the present system, is based on a program design 
that cannot access all of the financial and program information needed by today's 
governmental decisionmakers. FACTS cannot track revenues by source, record 
encumbrances, allow for accrual accounting, or allow for unit cost accounting, which 
provides for valid cost comparisons between agencies. 

The new system, USAS, will account for all income and expenditures and facilitate 
measuring benefits, comparing costs, and analyzing budget requests. It will also enhance 
internal accounting systems of state agencies. In terms of estimating the costs of a project 
or performance of an agency, the system will facilitate the information requests for items 
such as the following: 

1. the cost of keeping a prisoner in the Texas Department of Corrections (TDC) or 
housing a client at one of the state schools, 

2. the cost of issuing a dental license compared to issuing a bingo license, 

3. the cost per mile of building a highway, 

4. the number of state employees, and 

5. the number of state employees paid from various funds. 

3 Unifonn Statewide Accounting System Projects, Final Report to Uniform Statewide 

Accounting System Committee: Volume I Management Summary, (Austin, Tex., December 1988), p. 1. 

4 Ibid. 
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There are two other aspects of this project which will facilitate faster computer 
networking and gathering of informatiori. The Human Resource Information System 
(HR.IS) component will contain information regarding state employees, including sex, race, 
name, address, etc. This database will consist of personnel files on every state employee, 
including those working in higher education. Currently, this information is not collectively 
available from one source. Under HRJS , the state will be able to monitor its agencies to 
ensure consistent organizational structures, employment practices, salary schedules, and 
statewide reporting functions. 

The Uniform Statewide Payroll System (USPS) will allow the state to centralize its 
payroll offices under one agency, thus eliminating agency duplication. The system will 
rely on HRIS as its base so as not to load the system with redundant information. With 
one uniform accounting system, the state will be able to implement one standard approach 
to calculating payrolls. 

The USAS will have the greatest effect on those governmental agencies that directly 
participate in the budget process. The USAS design includes the following functions: 

1. general ledger, 

2. revenue cycle, 

3. expenditure cycle, 

4. budget accounting, 

5. program and cost accounting, 

6. document tracking, 

7. fixed asset accounting, 

8. grant and project accounting, 

9. reporting, 

10. recurring transactions, 

11. budget preparation, and 

12. other related functions. 

The Final Report states that, "while it is difficult to quantify a total dollar savings to 
be achieved by full implementation of all three systems, it is estimated that the capabilities 
provided by the USAS alone will result in a net savings to the State of Texas of over $21 
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million by Fiscal Year 1995."5 The committee based this figure upon expected 
improvements in spending efficiency, bond ratings, and computer utilization. Not included 
are the benefits of having a well-structured, easily accessible accounting system that allows 
for quick and broad information gathering. 

However, it should be noted that the occasional scarcity of program information as 
contrasted with strictly accounting data -in the form, as well as in the quantity and detail, 
in which it is desired, and in timeliness of retrieval and display - may underlie the 
legislature's determined commitment to a vastly more elaborate (and expensive) statewide 
accounting system. 

There is no information system in existence that can instantaneously deliver all the 
information needed- in the form in which it may be desired by the creative imagination of 
anyone on any given activity of the state government at any particular moment. 

However, the Legislative Budget Board, as well as many other agencies, will 
benefit directly from the implementation of USAS since its current system, ABEST, will be 
modified to adapt to USAS. Staff will be able to reconcile efficiently agency requests with 
the LBB budget figures and revenues estimating. Also, the LBB will be able to compare 
and monitor agency allocations and expenditures, verifying the source and amount of each 
expended dollar. The implementation of USAS, expected to be fully completed by 
September 1991, will greatly enhance the budget process in Texas as well as allow for 
better state government finance and management. 

EFFECT OF EXTERNAL INFLUENCES ON THE BUDGET PROCESS 

Despite the best efforts of the Texas legislature to produce balanced budgets as 
required by the Texas Constitution, factors over which Texas officials have little control 
often make the task difficult. In recent years, under the New Federalism, the federal 
government has given the state increased administrative and funding responsibility for 
many federally mandated programs. 

Throughout the history of the United States, the issue of federalism has been a 
recurring theme. The constitutional debates over the structure of Congress, the Civil War 
and states' rights, and the New Federalism of Presidents Nixon and Reagan all centered on 
the ongoing controversy of the division of power between state governments and the 
national government in Washington. Since the mid-1960s, however, the system of shared 
power has been steadily eroded by federal laws and judicial decisions which have increased 
the power of the national government at the expense of the states. 

Nationally, the deference that traditionally was accorded states and localities has 
eroded so that Congress and federal agencies now seem to view states as just another 

5 Ibid., p. 26. 
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interest group.6 In addition, with the huge federal deficits of the 1970s and 1980s, the 
federal government began to impose significant new responsibilities on the states without 
providing the funding to meet the responsibilities. As a result of these changes, states have 
faced increasing pressure on their budgets, and, unlike the federal government, most states 
must live under balanced budget requirements, further exacerbating the problem. 

The list of new programs and responsibilities imposed on the states by Washington 
without adequate funding is long. New Aid to Families with Dependent Children (AFDC) 
eligibility guidelines, more stringent clean air and water mandates, and changes in housing 
and health programs in the last decade have forced states to expand their responsibilities 
with little new federal money to offset the increased costs mandated by federal law. 

The effect of these new programs on individual states varies. States which already 
meet new federal guidelines are not required to change the way their programs are 
administered or to provide additional funding. However, states which provide only the 
"bare minimum" in services are vulnerable to new federal regulations or laws which 
increase service thresholds or decrease eligibility requirements. In most cases, Texas falls 
at or near the bottom of state-provided service levels and has consistently been very 
vulnerable to federally enacted changes. 

To anticipate action by the federal government which may affect the state, Texas has 
had an office in Washington since 1966. Originally known as the Division of State-Federal 
Relations, which was part of the Governor's Office, it is now a separate state agency called 
the Office of State-Federal Relations (OSFR). 

The fundamental role of the OSFR is the ensure that the bread-and-butter issues of 
the federal budget and regulatory processes are managed to the advantage of the state of 
Texas. In the past, this role has focused on following the federal grant-making process, 
monitoring the federal bureaucracy, and sustaining reciprocal relationships with the Texas 
congressional delegation. These functions continue to be important. However, this 
traditional role may be inadequate to meet the needs of Texas in coming years. In fact, 
there are indications that this role is inadequate now. 

In 1990, the Legislative Budget Board completed a study of the OSFR in response 
to legislative directive in the 1990-1991 General Appropriations Act. The study focused on 
the "necessity, role, and operations of the Office of State-Federal Relations."7 The LBB 's 
report included three main findings and recommendations. First, the OSFR has not 
effectively addressed the need for regular dialogue with members of the legislature and their 
staffs in a manner which provides timely information about emerging federal issues and 
actions as well as a structured opportunity for input into the development of the state's 

6 David B. Walker, "American Federalism: Past Present and Future," Journal of State 

Government,vol. 62, no. 1, p. 5. 

7 General Appropriations Act, 7lst Leg., Reg. Sess. (1989), article I, rider 4, p. I-285. 
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policy position. Therefore, the OSFR should brief the presiding officers of the legislature, 
their staffs, and other members as appropriate on matters relevant to legislative policy
making at the beginning and end of each congressional session. A critical goal of these 
briefings should be to advise the legislative leadership on matters that might require a timely 
response from the legislature. Second, the LBB found that there was substantial overlap 
between the functions of the OSFR and the newly established Central Office of Federal 
Funds Management (COFFM) within the Office of the Governor, and recommended that 
the functions of COFFM should be transferred to OSFR. Finally, because turnover among 
OSFR staff is significantly higher than the state average, the LBB recommend that salaries 
be increased in order to provide competitive compensation for its employees. 8 

Given the budget climate in Washington, it is critical that Texas be more aggressive 
in lobbying the federal government. Adoption of the LBB recommendations and strong 
financial support of its operations will significantly increase the effectiveness of the OSFR 
in representing Texas' interests in Washington. 

As the effect of the November 1990 federal budget summit agreement becomes 
clear, experts are grappling with its intended and unintended consequences. Several 
provisions will result in billions of dollars in direct additional costs to the states. However, 
a major feature of the budget legislation is a new set of budget-reduction procedures passed 
by Congress to enforce the five-year agreement, procedures which will have enormous 
consequences for states' spending and lobbying efforts in Washington. 

The key to the new procedures is the adoption of caps on appropriations for 
discretionary and a pay-as-you-go requirement for new spending on entitlement and 
mandatory programs. These caps will place severe constraints on program flexibility and 
the intended missions of the programs passed by Congress. The caps will also reinforce 
the trend toward burdening states with additional responsibilities. Therefore, Texas must 
be positioned not only to fight for its share of federal funding but must also work with 
other states to lobby the federal government over the content and direction of new moves 
by Washington to impose additional unfunded mandates on the states. 

A textbook example of the budget problems which can result when the federal 
government mandates program changes without committing adequate funding occurred in 
1989 and 1990 when the Texas Department of Human Services faced a severe shortfall in 
its budget and had to request large supplemental appropriations of the legislature. 

8 Texas Legislative Budget Board, Office of State-Federal Relations (Austin, Tex., November 

1990), pp. 1-2. 
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Chapter 3. Judicial Activism and Its Effect on 
the Texas Budget Process 

Patterns of state legislative spending in Texas are an outgrowth of the traditional 
political culture and values of the state. Founded on a prodevelopment stance and 
emphasizing individual achievement and self-sufficiency, Texans have not supported the 
growth of big government, high taxes, or government involvement in the production of 
social services.9 

Because of these beliefs, Texas has traditionally ranked low among the 50 states in 
terms of both taxation and spending. In 1987, for example, Texas ranked 46th in state tax 
revenue per $1,000 of personal income, 49th in total expenditures, and 49th in 
expenditures for public welf are.10 

Texas' reluctance to increase the size of the state budget has recently come under 
fire from an unexpected source: the judiciary. In the past 20 years, several enormous 
shocks have been delivered to the Texas budget process as a result of litigation in state and 
federal courts. Court decisions have mandated extensive restructuring of state departments 
and considerable increases in expenditures. Taken together, the actions of the courts have 
greatly decreased the discretion of the Texas Legislature in choosing spending levels and 
setting priorities in the Texas budget process. The primary areas of court involvement have 
been mental health and mental retardation, corrections, and public school financing. 

JUDICIAL REFORM OF THE TEXAS DEPARTMENT OF MENTAL 
HEALTH AND MENTAL RETARDATION 

Mental retardation is a congenital, permanent, and medically untreatable condition 
that appears in a person before the age of 22. The two general criteria for diagnosis of 
mental retardation are below-average intelligence ( IQ < 70) and the absence of adaptive 
behavior for a person's age and culture. People \vith mild to moderate mental retardation 
can often live on their own or in a group home. Persons with more severe forms of 
retardation usually need some sort of residential or institutional care. 

It is relatively easy for civil libertarians and public interest lawyers to wage war on 
state MHJMR programs through individual and class-action lawsuits. In 1974, two federal 
suits were filed against the Texas Department of Mental Health and Mental Retardation 
(TDMHMR) in an attempt to improve the conditions at state institutions. These lawsuits 

9 Karen S. Harlow and Mark S. Rosentraub, "State Policy-Making and Political Culture: The 

New Federalism, Tax Revolts, and Texas," in State Politics and the New Federalism, ed. Marilyn Gittell 

(New York: Longman, 1986), p. 192. 

10 Texas Legislative Budget Board, Fiscal Size-Up, 1990-91 Biennium (Austin, Tex.), pp. 3-4, 

3-9. 
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are known as Lelsz v. Kavanagh and RAJ v. Miller. Lelsz v. Kavanagh was concerned 
with the living conditions and quality of personal treatment in Texas institutions for the 
mentally retarded. RAJ v. Miller challenged the quality of care in large state institutions for 
the mentally ill and the abusive use of psychotropic drugs. One result has been further 
deinstitutionalization and resulting compounding of the problem of homelessness. 

Lelsz v. Kavanagh 

The main issues addressed by the Lelsz case were (1) the living conditions found in 
state institutions for the mentally retarded in Austin, Denton, and Fort Worth; (2) the level 
of personalized habilitation provided to retarded patients in order to improve their condition; 
and (3) the contention that inadequate education, training, and care were given to patients. 

In 1981, U.S. District Court Judge William Wayne Justice of Tyler permitted Lelsz 
to become a class action lawsuit representing all past, present, and future residents of the 
defendant schools. Several events led to the case becoming a class-action suit. In 1974, 
Texas entered the Intermediate Care Facility for the Mentally Retarded (ICF-MR) Medicaid 
program. Under this program, in order for the provider to receive Medicaid payments for a 
mentally retarded person, the patient must reside in an ICF-MR. 

As the designated state Medicaid agency, the Texas Department of Human Services 
(TDHS) is responsible for the administration of the ICF-MR program. In 1982, the TDHS 
instituted a "six-bed rule," which limits the number of beds in an ICF-MR facility to six 
beds or fewer. Each facility must not be within three miles of a similar facility and must be 
within the city limits. These rules were seen as setting a precedent for small, home-like 
community residential programs that are considered to be more appropriate for mildly and 
moderately retarded persons. 

In 1977, the Texas Legislature passed the Texas Mentally Retarded Persons Act, 
which stated, "The Act recognizes the right of mentally retarded persons to treatment and 
habilitation in the least restrictive environment ..." Also in 1977, a decision was reached 
in a Pennsylvania case that was very similar to Lelsz. In Halderman v. Pennhurst State 
School and Hospital, Judge Broderick decided that the school could not provide the quality 
care to which the patients were constitutionally entitled, and therefore the patients had to be 
placed in "less restrictive settings." This case gave impetus to the growing 
deinstitutionalization movement throughout the country. 

In 1983, a few days before the Lelsz case was to go to trial, a settlement was 
reached between the plaintiffs and TDMHMR. TDMHMR agreed to provide delivery of 
service "in the least restrict environment." Essentially, the settlement meant that the 
department would operate a large number of small facilities instead of a small number of 
large facilities. Also, more emphasis would be placed on tailoring services to the 
individuals' needs. Oversight of these changes in the TDMHMR system would be 
performed by an appointed expert consultant. 

TDMHMR filed an appeal on the terms of the settlement with the U.S. Fifth Circuit 
Court of Appeals in 1986. The state contended that the settlement was discriminatory and 
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that the order implementing the settlement exceeded the judge's authority. TDMHMR's 
position was that since the state schools not included in the case had client and service 
needs similar to the schools in the case, the schools not included in the case were being 
discriminated against in an arbitrary fashion. In other words, instead of arguing against the 
reforms, the department argued that the reforms did not go far enough. The plaintiffs 
countered that the department was trying to apply the settlement only to less retarded 
individuals and to the extent that would affect the actual plaintiffs in the case. 

In 1987, the Fifth Circuit Court upheld most of the position taken by TDMHMR. 
The court held that the mentally retarded do not have a right to services "in the least 
restrictive environment," and that TDMHMR's method for selecting the clients to be served 
in the community was acceptable. The original Resolution and Settlement, as modified by 
the Fifth Circuit Court, remains in effect. 

RAJ v. Miller 

In 197 4, parents of patients in several state hospitals filed a class action suit against 
TDMHMR in U.S. Federal District Court. Legal Services of North Texas, representing the 
plaintiffs, alleged that the constitutional rights of involuntarily committed patients were 
being violated, in addition to federal statues on aid to the handicapped, the Texas Mentally 
Retarded Persons Act, and Article 5547-82 of the Texas Mental Health Code. 

The U.S. Department of Justice (DOJ) entered the case as amicus curiae in 1975 
and conducted reviews of the state hospitals in 1980. The original complaint alleged that 
patients were not receiving active treatment, were being exposed to overuse and misuse of 
psychotropic drugs, and were living in unsafe conditions. The discoveries made by the 
Justice Department in its report might have gone a long way towards substantiating the 
plaintiff's allegations. Before the case could come to trial, however, both parties agreed to 
a settlement. The settlement provided for: 

the development of several specialized programs, including those for geriatric 
patients and adult patients in general; 

aftercare programs; 

renovation of buildings to meet fire and safety codes; 

thirty hours per week per patient for personalized habilitation; 

protection of patients' rights; 

development of a policy for involuntary patients who refuse psychotropic drugs 

accreditation of hospitals, and 

acquisition of appropriate funding from the legislature for implementation of these 
improvements. 
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The three possible scenarios for the continuing challenge of the state against the 
judiciary in the Lelsz and RAJ cases are triumph and political fallout, loss and 
embarrassment, and a drawn-out fight with the judiciary. In any event, the outcome will be 
an increased awareness on the part of the public of mental health issues. 

The least likely outcome will be the triumph of the state court. Judging from the 
outcomes of similar cases, it seems highly unlikely that state judges will join a fracas like 
this one and then admit defeat. Furthermore, federal judges rarely overturn state courts' 
decisions. If the state were to prove victorious, interference of the judiciary in the budget 
process would suffer a major setback. However, the Texas Legislature might appear more 
concerned with protecting its turf than with guarding the public interest. Although bad 
public relations may not be the legislature's primary consideration, they will definitely 
affect the state and need to be addressed. 

A more likely outcome will be a sustained loss in the courts, either by the state's 
failing to appeal to the Supreme Court of the United States, by a refusal of the higher court 
to hear the case, or by its refusal to overturn the decision after hearing the case. A loss of 
this kind would definitely affect mental health funding throughout the nation and would 
further strengthen the courts' inroads into the budgeting process. Such an outcome would 
leave Texas with no more flexibility in any settlements. The courts would effectively 
mandate the budget for TDMHMR. 

The most likely scenario, at least for the next few years, will be a protracted fight in 
the courts with continuous haggling on both sides as to the real meaning of the settlements. 
At this point, the state has to ask itself if it would not be cheaper and less painful to follow 
the settlements faithfully than to continue fighting in court. This scenario, unfortunately, is 
also the most uncomfortable. 

As of 1985, five years after the settlement in the RAJ case and nine years after the 
lawsuit was filed, Texas ranked 43rd among the 50 states in per capita expenditure on 
mental health and mental retardation and ranked 48th in community-based programs. The 
state's overall rank in mental health expenditure is 48 out of 53 programs. 

In 1983, the state budget for mental health in Texas was $157,233,118 . In 1989, 
the budget was $318,189,649, an overall increase of $160,956,531.11 Of that amount 
$150,400,000 can be identified as appropriated to meet the requirements of the RAJ 
settlement agreement and subsequent court orders.12 The difference of $10,500,000 went 
to the rest of the programs. Unfortunately these increases have been offset by inflation and 
have resulted in cutbacks in community-based outpatient care. 

11 Interview by James B. Choate with Greta Rymal, Senior Budget Examiner, Texas Legislative 

Budget Office, Austin, Texas, April 4, 1991. 

12 Ibid. 
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JUDICIAL REFORM OF THE TEXAS PRISON SYSTEM 

Prior to the late 1970s, the Texas prison system had a national reputation for being 
economical, efficient, and stable. Under a series of forceful directors, the Texas 
Department of Corrections (TDC) enjoyed strong legislative support and lenient oversight 
by the legislature. In 1972, however, a prisoner named David Ruiz filed a suit against the 
TDC and its director, W. J. Estelle, that resulted in changes that completely reversed this 
position. Ruiz charged the TDC with overcrowding prisoners, maintaining unsafe 
facilities, and allowing dangerous living and working conditions. 

After years of litigation and a complex trial, Federal District Judge William Wayne 
Justice handed down a decision on December 10, 1980. Judge Justice ruled that 
incarceration in Texas prisons constituted cruel and unusual punishment and violated 
prisoners' civil rights under the 8th and 14th Amendments to the U.S. Constitution. In 
keeping with this finding, he prescribed a set of mandatory reforms that have had a 
profound effect on both the Texas prison system and the legislative budget process. 

Judicial Activism and Prison Reform 

The prison reform movement that culminated in Texas with the Ruiz v. Estelle 
decision had its origins in the judicial activism of the 1960s. Under the philosophy of 
Chief Justice Earl Warren, the U.S. Supreme Court rejected the traditional hands-off 
attitude that courts had previously taken regarding the issue of prisoners' rights and state 
administration of corrections. In Cooper v. Pate (1964), the Supreme Court ruled that 
inmates have the right to bring legal action against prison officials under the 1871 Civil 
Rights Act. This decision led to a dramatic increase in the number of suits filed by 
prisoners. 

As a result of such lawsuits, judicial intervention has become commonplace in the 
area of state corrections. As of 1989, 80 percent of state prison systems had experienced 
some type of court order to reform.13 Since the court can act on only those matters brought 
before it, some of these orders have related to specific conditions identified in the lawsuit. 
Others have brought the "totality of conditions" of a prison system under judicial review. 
The Ruiz case falls into the latter category. The decision handed down by Judge Justice 
touched on almost every aspect of TDC administration and control, and his mandated 
reforms amounted to no less than a complete reorganization of the Texas prison system, at 
enormous expense to the state. 

The Action of the Court 

In the written opinion accompanying his decision, Judge Justice delivered a 
stinging indictment against the TDC and prison officials for the allegedly horrendous 

13 Ben Crouch and James Marquart, An Appeal to Justice: Litigated Reform ofTexas Prisons 

(Austin, Tex.: University of Texas Press, 1989), p. 1. 
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