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FOREWORD 

The Lyndon B. Johnson School of Public Affairs has 
established interdisciplinary research on policy problems 
as the core of its educational program. A major part of 
this program is the nine-month policy research project, 
in the course of which one or more faculty members direct 
the research of ten to twenty graduate students of diverse 
backgrounds on a policy issue of concern to an agency of 
government. This "client orientation" brings the students 
face to face with administrators, legislators, and other 
officials active in the policy process, and demonstrates 
that research in a policy environment demands special tal
ents~ It also illuminates the occasional difficulties of 
relating research findings to the world of political reali
ties. 

This report is one of two products of a 1979-80 policy 
research project on energy policy issues confronting the 
Texas Energy and Natural Resources Council (TENRAC) • Funded 
by the Ford Foundation under its State Environmental Manage
ment Program, the project is divided into a number of task 
forces, one of which was targeted at Texas coastal zone man
agement issues. Specifically, the coastal zone group direc
ted its efforts toward helping TENRAC obtain federal approval 
for the Texas Coatal Program by recommending ways to overcome 
program deficiencies cited by the federal Office of Coastal 
Zone Management. 

It is the intention of the LBJ School both to develop 
men and women with the capacity to perform effectively in 
public service and to produce research that will enlighten 
and inform those already engaged in the policy process. The 
project which resulted in this report has helped to accom
plish the former; it is our hope and expectation that the 
report itself will contribute to the latter. 

Elspeth Rostow 
Dean 
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PREFACE 

This report is designed to aid the Texas Energy and 
Natural Resources Advisory Council (TENRAC) in obtaining 
federal approval for the Texas Coastal Program. Federal 
approval is important for Texas not so much in order to 
gain federal funding that will aid in administering the 
program as to have a program that is part of a nation
wide effort to develop an effective coastal zone manage
ment policy. The Coastal Zone Management Act of 1972 
excourages states to participate in some type of coastal 
zone management. The National Oceanic and Atmospheric 
Administration (NOAA) in the Department of Conunerce has 
been given the duty of determining whether or not states 
meet the standards set forth by the act. The Office of 
Coastal Zone Management (OCZM) in NOAA is the implementor 
of the legislation. The State of Texas, desiring to coop~ 
erate with the federal government, is attempting to develop 
an acceptable program that will become part of a national 
plan which calls for giving more attention to the coastal 
area. The resulting coastal program in Texas can only be 
of benefit to this state's government, as the process of 
organizing and coordinating coastal interests will lead 
to greater efficiency in coastal zone policy decisions and 
operations. 

In 1979, the Texas Coastal Program was approved by 
NOAA under section 305(d) of the Coastal Zone Management 
Act. The Office of Coastal Zone Management cited defi
ciencies which have to be corrected for the state to gain 
final approval under section 306. The present report is 
a contribution to help the state meet certain of these de
ficiencies, particularly those concerning an adequate con
sideration of national interest (Chapter 2) , consistency 
of federal activities with an approved state coastal zone 
program (Chapter 3), and impact man~gement through the 
development of memoranda of understanding (MOU) between 
concerned state agencies (Chapters 4-7) • 

Chapter 1 provides an overview of the coastal zone 
management issue. The following topics are discussed in 
this chapter: History of the National Coastal Zone Manage
ment ~ct of 1972; proposed changes in the law; environmen
tal aspects of coastal zone management; and a report on 
what Texas has done in the past in trying to protect its 
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coastal resources. With this background information we 
are able to proceed into an analysis of some of the defi
ciencies in the Texas Coatal Program. 

The need to have sufficient recognition of the na
tional interest in the Texas Coastal Program is dealt .. 
with in the second chapter. It has been stipulated by the 
federal Office of Coastal Zone Management that, in order 
for the Texas program to be approved, "procedures whereby 
state agencies will consider the national interest during 
program implementation must be developed." An analysis of 
this matter reveals that actually the State of Texas does 
substantially consider the national interest already in 
coastal zone regulations. This particular study maps out 
the regulations and statutes that recognize the national 
interest, and thereby contributes to the solution of 
another timely coastal zone issue. 

Chapter 3 deals with the coastal zone boundaries and 
with the problem of making sure that programs of federal 
agencies are consistent with the state's coastal program. 
Once a coastal program has been approved, all federal 
agencies and their projects and activities must comply 
with the program guidelines and policies. Inevitably, 
controversies or conflicts between the federal government 
and the state coastal program will occur. Judgment of the 
consistency of a federal project necessitates a complete 
understanding of the coast and what effects the project 
will have on it. Obviously the coastal zone and federal 
consistency provisions within it are worthy of analysis 
and represent an important coastal zone issue at the pre
sent time. 

Finally, Chapters 4 through 7 are concerned with 
coastal zone management and Memoranda of Understanding (MOU} 
between agencies that are essential to this managment pro
cess. A MOU is needed to provide coordination of the re
view by state agencies of the activities of the U.S. Army 
Corps of Engineers in permitting dredge and fill operations 
in the coastal wetlands. The development of a working 
MOU process is perhaps the key element in the Texas Coastal 
Program. Chapter 4 analyzes the existing management scheme 
and suggests how a more organized and efficient scheme 
might be developed with the help of Memoranda of Under
standing. 
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The four graduate students from the Lyndon B. Johnson 
School of Public Affairs who wrote this report worked under 
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SUMMARY AND RECOMMENDATIONS 

In 1979, the Texas Coastal Program was approved by 
the National Oceanic and Atmospheric Administration, U.S. 
Department of Commerce, under section 305(d) of the Coastal 
Zone Management Act of 1972. The Office of Coastal Zone 
Management, NOAA, cited deficiencies which have to be cor
rected for the state's program to gain final approval under 
section 306 of the Act. 

The present report summarizes research designed to 
help the state meet certain of these deficiencies, particu
larly those concerning: (1) an adequate consideration of 
national interest; (2) consistency of federal activities 
with an approved state coastal zone program; and (3) impact 
management through the development of memoranda of under
standing between concerned state agencies. 

National Interest 

Numerous Texas statutes define the public interest in 
terms consistent with the national interest as defined by 
the Coastal Zone Management Act. Consequently, the defi
ciencies regarding consideration of the national interest 
supposed by the Department of Commerce in reviewing TENRAC's 
grant application are remedied in the Texas statutes. Fu
ture grant applications by TENRAC to the Department of 
Commerce, National Oceanic and Atmospheric Adminsistration 
should specifically indicate those statutes that support 
Texas' compliance with the national interest. 

Consistency of Federal Activities with Approved State Plan 

Present state laws relating to the management of the 
coastal zone detail the state's concern with federal con
sistency. Thus, if an applicant obtains all required state 
permits or approvals for a given action prior to receiving 
necessary federal permits, consistency certification by the 
state can be presumed. The federal agencies consistency 
certification should be a separate document. The Governor 
will concur or object to the consistency certification 
within a stated time period. 
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Impact Management 

The Texas Coastal Program should maintain its present 
position in the state government structure as an office 
within the Texas Energy and Natural Resources Advisory 
Council and undertake the task of facilitating interagency 
coordination without disturbing existing authorities and 
assignments of responsibilities. Memoranda of understand
ing provide the key to a workable and simplified system. 
The Texas Coastal Program office can provide an information 
center as well as a coordinating mechanism, in the direc
tion of which all relevant state officials will participate. 
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Chapter 1 

OVERVIEW 

Introduction 

Of the critical land use problems facing our nation, 
two that are most urgent are the protection of valuable 
coastal zone resources and the siting of new energy fa
cilities. Both of these concerns are inexorably inter
twined throughout America's coastal areas. These areas 
provide Americans with immense benefits that include 
recreational opportunities, spawning grounds for a large 
proportion of ocean life, buffers for floods and storms, 
valuable corridors for transportation, and living areas 
for a large proportion of our population. In fact, 50 
percent of the nation's population resides in counties 
that are within 50 miles of the land-sea margin.l 

Today, increasing population, expanding industry, 
and development of energy resources are putting tremen
dous pressure on the coastal zone environment. 

Discoveries of nearshore and offshore mineral 
deposits and oil and gas reserves have stimu
lated industrial development. An abundance 
of cooling water and increased dependence on 
imported sources of crude oil make the coastal 
zone a prime candidate for power plant and 
refinery siting, and have increased the need 
for expanded port and marine terminal f acili
ties. Nearshore areas have become the dumping 
sites for wastes created by both increased 
industrial development and increased popula
tion. 2 

These exploding pressures combined with the vulner
ability of coast~l resources provided the impetus for 
the Coastal Zone Management Act of 1972 (CZMA) • The 
goals of the federal/state management partnership are 
several: 

- protecting the nation's ~nique and significant 
natural resources, 
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- protecting historic and cultural resources and 
providing for increased recreational access, 

- managing rapid and widespread coastal develop
ment, and 

- coordinating and streamlining federal and state 
decisions affecting coastal resources. 

Since the states have primary land use jurisdiction, 
the goals were to be accomplished primarily through a 
program of federal planning grants to help the states 
better manage their coastal resources. Basic national 
objectives were to be met while allowing flexibility in 
the state programs so that they could best meet their 
own needs. 

Between 1974 and September 1979, $70 million has 
been distributed to the states for development of coast
al management programs. Have these programs been suc
cessful, and, if so, how can we measure that success? 
According to the Council on Environmental Quality, "The 
effectiveness of CZMA can best be measured by the degree 
of protection afforded critical resources and the abili
ty of state programs to develop consistent methods of 
balancing conflicting development, protection, and rec
reation needs." By these measures the efficacy of cur
rent coastal zone management efforts is doubted by many.3 

National Legislation 

In 1972 Congress passed the Coastal Zone Management 
Act (P.L. 92-583)4 to assist coastal states in develop
ing management programs. The Act was amended in 1976 
(P.L. 94~379)5 to provide aid to help states deal with 
the impact of offshore oil and gas. development. This 
discussion covers the legislative history of the bills, 
the major provisions of the laws, the organization au
thority, funding available, and the policies and pros
pects of the office. 

History of the 1972 Law 

Senator Warren G. Magnuson (D-Wash.) first intro
duced the Coastal Zone Management Act in 1970. The 
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Senate bill was ordered reported by the Subcommittee on 
Oceanography to the full committee late in the 9lst 
Congi::e·ss., but too late for final consideration before 
the Congress adjourned. The bill was introduced early 
in the 92nd Congress. On April 25, 1972, the Senate 
passed the bill and on August 2, 1972, the House did 
likewise. The House and Senate agreed to the final 
version of the bill on October 12, 1972, and P.L. 92-583 
was signed by the President on October 28. However, the 
National Oceanic and Atmospheric Administration did not 
receive funding for the office until December 1973. 

The Coastal Zone Management Act was prompted by 
growing concern for what has been called our nation's 
most valuable asset. Thirty-one states border 88,600 
miles of ocean shoreline along the Atlantic, Pacific, 
and Arctic, and 11,000 miles of lakefront on the Great 
Lakes. Fifty-three percent of the U.S. population lives 
within 50 miles of the coast and an estimate for the 
year 2000 projects 80 percent of the population may live 
in these same areas.6 Most commercial and industrial 
development is taking place in or near the coastal zone. 

The purpose of P.L. 92-583 was to establish a 
national program for the management, use, protection and 
development of U.S. coastal areas. Its basic thrust was 
to recognize the national, regional, state, and local 
interest in coastal resources through a intergovernmental 
network. 

Provisions of the 1972 Law 

To accomplish the goals set out above,the original 
law provided the following: 

Major provisions: 

- Defined coastal zones as coastal waters and 
adjacent shorelands, including tidal areas, 
salt marshes, wetlands and beaches; defined 
coastal waters to include the Great Lakes and 
their connecting waters or sounds, bays, lagoons 
and estuaries. 

- Authorized the Secretary of Commerce to make 
annual grants to coastal states to help them 
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develop coastal zone management progrcµns µnder 
federal guidelines, but provided that indivi
dual grants could not exceed two-thirds of the 
cost of the program or continue for more than 
three years. 

- Authorized the Secretary to make annual grants 
to states to help them administer such manage
ment programs, but provided that grants could 
not exceed two-thirds of costs. 

- Required coordination and cooperation between 
and among federal and state agencies; required 
public hearings on development of state programs; 
authorized states,with federal approval, to 
allocate part of their grants to local govern
ments or to regional or interstate agencies. 

- Required the Secretary to review state manage
ment programs and performance, and authorized 
him/her to terminate financial assistance in 
cases of poor performance. 

- Authorized the Secretary to make grants of up 
to 50 percent of the costs (not to exceed $2 
million) for acquisition, development and opera
tion of estuarine sanctuaries for research pur
poses. 

- Authorized appropriations of $9 million annually 
for fiscal years 1973-1977 for program planning 
grants, $30-million annually for 1974-1977 for 
administrative grants, up to $6 million for 
fiscal 1974 for estuarine sanctuary grants and 
$3 million annually for 1973-1977 for general 
administrative expenses. 

Minor Provisions: 

- Declared there was a national interest in the 
condition and future development of coastal 
zones. For effective protection encouraged 
state authority over land development and water 
use programs. 

- Declared it the national policy to preserve, 
protect, develop and, wherever possible, restore 
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the nation's coastal zone resources. 

- Directed the Secretary to establish a 15-member 
Coastal Zone Management Advisory Committee. 

History of the 1976 Amendments 

Several events, such as the energy crisis, passage 
of pollution control legislation, and land use conflicts 
in the coastal zone, caused the Senate to pass Resolu
tion 222 which provided legislative proposals to deal 
with these issues. The National Ocean Policy Study was 
one item created by the resolution. The Study produced 
reports bearing on the energy potential of the Outer 
Countinental Shelf (OCS) and the impact of development 
upon the coastal zone. Among the key findings of these 
reports were: 

1. There is a strong likelihood of adverse, often 
severe, impacts within coastal regions resulting 
from unplanned, uncoordinated energy resource 
development and from the siting of facilities re
lated to energy production, development, and utili
zation. 

2. There is very little coordination or communica
tion between Federal agencies and the affected 
coastal states prior to ma)or energy resource de
velopment decisions •••. 

3. Full implementation of the Coastal Zone Manage
ment Act of l972 and recognition of its capability 
to solve energy-related conflicts could go far to 
institute the broad objectives of Federal-State 
cooperative ~lanning envisioned by the framers of7 . 
t he act ••.. 

Provisions of the 1976 Amendments 

In response to these reports Congress amended the 
Coastal Zone Management Act in 1976 to create the Coast
al Energy Impact Program (P.L. 94-370). The amendments: 

- Authorized a coastal energy impact program to 
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provide federal aid to help coastal states deal 
with the impact of offshore oil and gas develop
ment. Aid provided through: 

Planning grants 
Loans to coastal states and local government 

units 
Guarantees on bonds 
Automatic annual grants to states 

- Defined "coastal energy activity" to include 
activity related to OCS energy development. 

- Reguired states to include in their coastal 
management plans policies for protecting public 
beaches, for dealing with the impact of energy 
facilities and for controlling shoreline erosion. 

- Increased to 80 percent the federal share of costs 
of completion and initial implementation of state 
plans, authorizing $20 million per year for devel
opment grants and $50 million a year for implemen
tation grants for fiscal years 1977, 1978, and 1979. 
The bill also gave states four years, instead of 
three, to complete their initial planning for 
these programs. 

- Required every federal lease for exploration, 
development or production of ocs energy resources 
which affects the coastal zone of a state with an 
approved coastal program to be certified by the 
state as consistent with its coastal zone manage
ment program before any license or permit could be 
issued for such OCS activity; required states to 
determine within three months whether any change 
in such plans is consistent with their coastal 
zone plans. 

- Authorized grants for up to 90 percent of the 
cost of interstate coordination of coastal zone 
plans; authorized up to $5 million for these 
grants in fiscal years 1977-1980. 

- Authorized a Commerce Department program of 
research and training to aid development and im
plementation of state coastal zone management pro
grams at a level of $5 million a year for fiscal 
years 1977-1980; authorized grants to states for 
this purpose of up to 80 percent of the costs of 
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such research and training; authorized 5 million 
a year for such grants for fiscal years 1977
1980. 

- Authorized $6 million a year for the estuarine 
sanctuary program for fiscal years 1977-1980; 
authorized $25 million a year for fiscal year 
1977-1980 for grants to states to pay 50 percent 
of the cost of acquiring access to public beaches 
and other public coastal areas. 

Organization Authority 

The primary administrative authority over OCZM is 
held by the Secretary of Commerce. The actual adminis
tration of the office is delegated to Richard A. Frank, 
Administrator of the National Oceanic and Atmospheric 
Administration. This authority is based on NOAA's capa
bility to assist in the technical aspects of coastal 
problems since, in addition to OCZM, it houses the Na
tional Ocean Survey, Environmental Data Services, Envi
ronmental Research Laboratories and Office of Sea Grants. 
The Office of Coastal Zone Management is headed by an 
assistant administrator. 

Funding Available 

Appropriations for the Coastal Zone Management Act 
of 1972 (P.L. 92-583) and for the Amendments of 1976 
(P.L. 94-370) are:8 
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(In millions) 

1974 1975 1976 Tran.+ 1977 1978 1978 1980 

Planning Grants 
305 
Admin. Grants 
306 
'Impact Funds 
308b 

308cl 

308dl.2.3 

308d4 
Sanctuary 
315(1) 

Marine Sanct. 

Total 

$7.2 12. 12. 3 17.8 

-0 2.1 4. 85 1.20 9 .15 

-o -0 -0 -o 10. 

-o -o -0 -0 3.5 

-0 -o -o -o 110. 

-o -0 -0 -o 1.5 

4 -o -o -o 2.14 

-0 -o -o -o -0

11.2 14.1 16.85 4.2 154.0 

11. 28 4. 53 

18.2125.21 

17. 69 27. 75 

3.5 -0

110. -o

1.5 -0

.3 3. 

-o- .5 

162.4 60.99 

*re-progranuned from loan program 
**carried over from 1978 
+transition between P.L. 92-'583 and P.L. 94-370. 

Summary of the Policies and Prospects of the Office 

The Federal Office of Coastal Zone Management serves 
primarily to issue and monitor grants to participating 
states. For a state to qualify for participation it 
must meet the requirements as outlined in the Federal 
Register, "Guidelines for P.L. 92-583." These require
ments are: 

Section 305 requires the inclusion of six elements 
in the initial development of State coastal zone 
management programs. 

1. Identification of the boundaries of the coastal 
zone subject to the management program. 

8 

-0

21.15 

27.75 

5.5* 

120. ** 

1.5* 

3. 

1.75 

187.25 



2. A definition of what shall constitute perrnis
sible land and water uses within the coastal 
zone which have a direct and significant impact 
on coastal waters. 

3. An inventory and designation of areas of parti
cular concern. 

4. An identification of the means by which the state 
proposes to exert control over land and water 
uses referred to in (2), including a listing of 
relevant constitutional provisions, legislative 
enactments, regulations, and judicial decisions. 

5. Broad guidelines on priority of uses in particu~ 
lar areas including specifically those uses of 
lowest priority. 

6. A description of the organization structure pro
posed to implement the management program, in
cluding the responsibilities and interrelation
ships of local, areawide, State, regional and 
interstate agencies in the management process. 

Section 306 requires public hearings. 

In addition to funding responsibilities,OCZM serves 
a coordinating function in meshing the state and local 
interest with the programs of other federal agencies. 
The office will provide assistance, both formally and 
informally, in the development of consistent operating 
procedures, avoiding duplication requirements for data 
gathering, planning; permit gathering, project review, 
etc. 

Conditions for Grant 1\.pplications 

The initial grant application must be submitted by 
the Governor. The application may designate a single 
State official, agency, or entity, to receive development 
grants and have responsibility for the development of the 
State coastal zone management program. It should cover 
all program development activities and the manner in 
which the State plans to allocate any portion of its 
grant to substate or multistate units or to contract with 
universities and consultants. An environmental impact 
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statement must be prepared and circulated on a program 
prior to its approval. 

The Secretary of Connnerce has the authority to ap
prove an application which is in compliance with the Act 
and the guidelines as specified by the Federal Register. 
A state has four years in which to develop a management 
program and may apply for funding in subsequent years if 
it can demonstrate it is satisfactorily developing a pro
gram. When the application has been approved, the State 
is eligible to receive annual grants for administering 
its management program. 

Current CZMA Issues 

The Coastal Zone Management Act will require re
authorization in 1980 and it is expected that the adminis
tration will submit amendments to address the weaknesses 
that time has exposed. Whatever actions are taken during 
this process will have profound implications for land 
management at local, state, and federal levels throughout 
the nation's coastal zones in the corning decade. Intense 
debate is to be expected and is appropriate now since the 
White House has designated 1980 as "the year of the coast.~ 

President Carter has proposed extending CZMA for 
five more years, after which the states would have to 
carry on coastal management without the help of federal 
funds. Further changes in the direction of the program 
will be difficult, however, since there is " ••• deep confu
sion and disagreement over the fundamental point of the 
act; it's not clearly environmental or development orien
ted" (Gerry Studds - D. Mass., Chairman of the House 
Oceanography Subcommittee). 

Views of various groups illustrate the dilemma of 
choice between environmental protection and development. 
The American Petroleum Institute wants to limit state 
authority to decide development issues in federal off
shore coastal areas and has proposed a faster timetable 
for consideration of all coastal development issues. 
However, it apparently feels that the present Act is 
generally reasonable and may indeed be better f rorn their 
standpoint than a new Act would be. The National 
Association of Horne Builders and the Edison Electric 
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Institute do not want the Act to be a barrier to develop
ment in any way. Congressional sentiment seems to re
flect energy development as a priority. 

Environmentalists want to keep CZMA but complain 
that the federal program managers have approved state 
programs too readily without requiring that the states 
take coastal protection seriously. They also see other 
federal programs underwriting CZM efforts. Roads, sewers, 
water systems, and bridges built with the help of federal 
funds are thought to be speeding the residential and com
merical development of barrier islands and other vital 
areas in the coastal zone. Here, a new Interior Depart
ment study warns that only a small percentage of the 
crowded populations of these islands could escape in the 
event of a major hurricane. 

Jeff Pike (staff man on CZM matters for Congressman 
Studds) says that an . attempt will be made to compromise 
between preservation and development. "We want to pick 
out the barrier islands, the wetlands, beaches, and dunes, 
the most vulnerable resources, and concentrate on those, 
making sure they're protected." States will be pressed 
to have a planning process to identify these areas but 
emphasis will also be placed on eas.ing the regu§atory 
burden on commercial and industrial developers. · 

A federal coastal policy review is currently under
way in the offices of NOAA (the National Oceanic and 
Atmospheric Administration) • This effort will yield re
commended program changes by the swnmer of 1980. The 
Army Corps of Engineers Erosion Control Program, the Fed
eral Flood Insurance Program, and others are being scru
tinized to ensure that they conform to a national coastal 
protection policy. 

Environmentalist input to those debates will 
emanate from the Coastal Alliance, a coalition supported 
by most environmental and conservation organizations. 
It's raison d'etre is the shared belief that piecemeal 
efforts to protect the coast are not proving effective 
and that a major initiative is needed to halt deteriora
tion of coastal areas. Their effort is designed to: 

- increase public awareness of the immense value of 
coastal resources and the need to rescue the coast 
from further degradation; 
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- encourage all levels of government to strengthen 
coastal ecosystem protection policies and prograns; 

- discourage private development and public invest
ment in coastal flood and erosion risk areas to 
protect human life and the public purse; 

- encourage siting of development in urban areas, 
and the revitalization of urban waterfronts; and 

- encourage public access to coastal resources. 

The Coastal Alliance is recommending several 
strengthening amendments that would create a more effec
tive CZM program. They include: 

1. A clearer and more specific statement of national 
coastal policy which clarifies the primary con
servation thrust of the act and specifies the 
national interest in the protection of valuable 
coastal resources such as wetlands, estuaries, 
barrier islands, and fisheries. 

2. The establishment of substantive federal stan
dards for state coastal programs which would re
quire the following: 

a. effective protection for valuable coastal 
areas; 

b. control of development to minimize loss of 
life and property in coastal floodplains and 
erosion prone areas and to guard natural pro
tective features such as beaches, dunes, and 
wetlands; 

c. direction of coastal development to appropri
ate areas and away from ecologically vulnerable 
areas; 

d. provision for carefully planned public access 
to and along the coast consistent with the 
protection of coastal resources. 

3. A termination of all federal funds under the Act, 
including coastal energy impact funds, if a state 
fails to meet these standards. 
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4. Reduction or loss of other sources of federal 
funds for projects proposed in valuable coastal 
areas (highways, sewers, erosion control struc
tures) if a state fails to meet the minimum 
federal standards. 

5. A requirement that, in the absence of an ade
quate state program, the federal government will 
establish a coastal program for the state to 
which federal agency actions must conform.10 

This more careful approach to management of coastal 
development is based on the accumulating evidence that 
pollution and alteration of habitat, due to human activi
ties in the coastal region and inland, are having adverse 
effects on the health of valuable coastal ecosystems. 
Long-term downward trends in shellfish harvests and popu
lations constitute strong evidence of this degrada
tion. Overfishing and natural changes are also involved 
in the decline of various fisheries throughout the nation, 
but it is clear that human activities are having a pro
found impact. 

It is clear also that human activities far inland 
from the coast are affecting the bays, estuaries, and 
near-shore ocean that constitute our coastal waters. In
dustrial and municipal discharges as well as erosion orig
inating even hundreds of miles upstream are causing ad
verse impacts on coastal waters. Changes in the flow of 
nutrients on which in-shore fauna depend and transport 
of toxic substances to coastal zone waters are also dele
terious. Coordination of coastal zone management efforts 
with concurrent efforts to clean up the nation's streams, 
rivers and waterways is thus a prerequisite to protection 
of vital coastal habitats and productivity. 

THE TEXAS COASTAL PROGRAM 

The State of Texas has statutorily evidenced concern 
for the protection of its coastal resources for nearly 
one hundred years. Yet in the past decade the need for 
protection has grown due to increased and competing de
mands on coastal lands and waters. Under the 1972 Coastal 
Zone Management Act, the states are encouraged to use 
their full authority in developing and implementing manage
ment programs that would achieve wise use of land and water 
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resources while giving full consideration to ecological, 
cultural, historic, and esthetic values as well as the 
needs for economic and energy development. The State of 
Texas has recognized this act as an opportunity to exa
mine and refine the present state structure used in 
coastal zone management and, more importantly, to develop 
a coordinated program that will meet federal as well as 
citizen approval in balancing environmental and develop
mental needs. This report relates the historical develop
ment of the Texas proposal, describes and compares the 
stages of the proposal, and evaluates its defects and 
possible benefits. 

Historical Development 

An underlying premise of the Coastal Zone Management 
Act of 1972 is that state and local institutional arrange
ments for planning and regulating resource use in the 
coastal zone were inadequate in light of competing demands 
and the urgent need to protect the natural systems along 
the coast. Congress felt the most effective protection 
for these resources would be to encourage the states to 
use their full authority in cooperation with the federal 
and local governments and other vitally affected interests 
in developing management programs for the coastal zone. 
Under this legislation, and in recognizing that the Com
missioner of the General Land Office (GLO) is required to 
aid the School Land Board (SLB) in developing a Coastal 
Public Land Management Program in compliance with the 
federal act (V.T.C.A., Natural Resources Code, §§ 33.001
.176), Texas Governor Dolph Briscoe designated Land Com
missioner Bob Armstrong to head this development effort. 
The GLO's creation of a management plan was a joint effort 
between its staff and a private consulting firm, RPC, Inc. 
Their work was augmented by an advisory committee, univer
sities, and concerned private citizens and interests who 
participated by reviewing documents and attending public 
hearings held along the coast and in Austin. 

In December of 1978, the resulting Texas Coastal 
Management Program (TCMP) was presented to Governor 
Briscoe for submission to the Office of Coastal Zone 
Management for review with a request for preliminary ap
proval under subsec. 305(d) of the federal act. Prelimi
nary approval was requested at that time. Because neither 
the state agency rules nor the Activity Assessment Routine 
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(AAR) needed for sec. 306 approval were complete, opposi
tion to the program as written was very strong, and all 
of the development grant of subsec. 305(c) would be ex
pended by January 31, 1979. The developers also wished 
to obtain additional funding necessary to complete and 
implement those parts of the program for which they pos
sessed necessary authority and administrative capability. 
Due to internal and external pressures, Governor Briscoe 
decided to take no action on this program proposal before 
leaving office in January 1979. 

Facing a January 31, 1979 deadline, newly inaugurated 
Governor Bill Clements had the TCMP document studied and 
the objections investigated. The governor's staff and a 
small advisory conunittee then aided a task force headed 
by attorney Carol Dinkins in modifying the document to 
satisfy the objections. This effort produced a revised 
document, the Texas Coastal Program (TCP) by June 21, 1979. 
This document was submitted to the National Oceanic & 
Atmospheric Administration (NOAA) by Ed Vetter, Special 
Assistant to the Governor, in August of 1979 for sec. 305(9) 
approval and further funding for final development neces
sary to achieve sec. 306 approval. Mr. Vetter was until 
1980 Executive Director of the Texas Energy and Natural 
Resource Advisory Council (TENRAC), which has been desig
nated as the lead agency in developing the program from 
September 30, 1979 to December 31, 1980. NOAA condi
tionally approved this application pending staffing of 
the Natural Resou~ce Division of TENRAC by November 15, 
1979 and further detailing of the various tasks in the 
final phase of the program development by November 30, 
1979. 

Requirements of the Federal Act 

The federal act has several requirements which states 
must satisfy as they progress through development and im
plementation of their programs. Substantively, these re
quirements include: 

- identifying coastal zone boundaries; 

- defining permissible land and water uses which 
would have a direct and significant impact on 
coastal waters; 
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- designating areas of particular concern; 

- identifying the means of control over resource 
uses, including a list of relevant state laws; 

- creating broad guidelines on the priorities of 
uses in particular areas; 

- describing the proposed organizational structure 
for implementation of the program; 

- defining a planning process for the protection of 
public beaches and other public coastal areas of 
value; 

- planning a process to anticipate and manage impacts 
of proposed energy facilities; 

- planning a process to assess the effects of shore
line erosion and evaluating ways to control such 
erosion; 

- providing public hearings during the development 
of the program; 

- Designating a single agency to administer the 
grants for implementation of the program; 

- establishing the necessary authority to implement 
the program; 

- providing adequate consideration of the national 
interest in siting facilities, including energy 
facilities; 

- providing procedures whereby specific areas may be 
designated for the purpose of preservation or re
storation; and 

- providinq a means to certify that proposed activi
ties are consistent with the state's approved pro
gram. 

The following is an examination of those areas of 
the stages of the Texas proposals which are basic to the 
program and have evidenced the most concern. 
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Management: In determining permissible uses and a means 
to control such uses, relating the authority supporting 
those means, and describing the organizational structure 
which will exercise that authority, the proposal has 
continued to rely on existing state laws administered by 
existing state agencies to provide sound management and 
to resolve conflicts without infringing upon private 
property rights. The proposal continues to avoid any 
type of zoning or land use controls or any changes in the 
power vested in state agencies. The two proposals cite 
as a deficiency the lack of full and wise exercise of 
these powers and state a preliminary goal of better co
ordination. 

Coordination and Administration: In designating an agency 
to administer the grants for final development and imple
mentation of the program, the TCMP (the first draft) se
lected the Natural Resources Council (NRC) , while the TCP 
(the final proposal) selected its successor, the Texas 
Energy and Natural Resources Advisory Council (TENRAC) • 
TENRAC is a result of the Texas Legislature's combination 
of NRC with the Texas Energy Advisory Council and the 
Governor's Office of Energy Resources. The change in 
legislation has also resulted in giving TENRAC a broader 
role than NRC's specified role but not specifically in 
coastal management. TENRAC is mandated to adopt and con
tinually reassess a natural resources policy. It will 
recommend policies and programs to the legislature and 
the Governor as well as have the ability to independently 
develop programs to insure protection and development 
of natural resources. TENRAC will also share federal 
consistency certification responsibilities with the Gover
nor, unlike the TCMP under which the Governor was to make 
all consistency determinations. Federal consistency cer
tification is a principal benefit of federal approval of 
either revision, for thereafter all federal activities in 
the Texas coastal zone not on federal lands must be con
sistent to the maximum extent practicable with the Texas 
program. Both proposed plans recognize consistency as 
allowing states to have a greater voice in federal action 
in the coastal zone. 

Common Law Rights: In light of the School Land Board's 
and the Land Commissioner's duty to protect and manage 
state-owned lands, the TCMP expressly recognized that the 
state has the same common law rights that protect its lands 
as private property owners have. Since this raised an 
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enormously complicated and controversial issue, the 
TCP dropped the consideration of it. 

Boundaries: Iri identifying the boundaries of the coast
al zone subject to the management program, the revisions 
agree on the lateral and seaward boundaries but differ 
on the landward boundary. The lateral boundaries con
sist of the Louisianan and Mexican borders. The seaward 
boundary is the outer limit of the U.S. territorial sea, 
which is presently three miles due to the definition of 
the seaward extent of the coastal zone under the Coastal 
Zone Management Act. The U.S. Supreme Court has recog
nized that Texas has jurisdiction over submerged lands 
to 10.36 miles off shore. The TCMP had two landward 
boundaries. The first, the management boundary, de
marked saltwater wetlands, areas which were affected 
by or which affected seawater in other than hurricane 
situations. This management boundary indicated areas 
wherein an applicant was required to submit information 
to relevant state agencies. The second boundary was a 
boundary of notice, which was the county line of the 
first tier of counties. The notice was that those op
erating in those counties may have been in the manage
ment boundary. The TCP maintains only one boundary 
which is the same at the TCMP's notice boundary with 
the exception of Liberty County. This boundary broad
ens the availability of Coastal Energy Impact Program 
financial assistance and also serves to notify all per
sons subject to the program. 

Estimating Impacts of Proposed Activities: In estimating 
impacts of proposed activities, especially energy facili
ties, the TCMP included a tool for analysis called the 
Activity Assessment Routine (AAR) • The AAR was a series 
of methods of finding facts which could be measured 
against criteria required by existing statutes. Both ap
plicant and reviewer would have been held accountable, 
because they must have stated reasons and facts for their 
conclusions, which in turn must have conformed to these 
criteria. The existence of these criteria would have also 
added predictability and consistency to the process. The 
AAR was composed of air, water, socio-economic and ecologi
cal systems components. Yet this model would only require 
a detailed analysis in a limited number of cases, those in 
which the activity would directly and significantly affect 
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the coastal waters. Thus, the form of information may 
have been changed with the circumstances but not the 
necessity to submit a permit application or environmental 
analysis. 

Rather that relying upon the AAR, the TCP sets up 
predetermined criteria in its impact tool called a Memo
randum of Understanding (MOV) • This tool will be a for
mal agreement of performance standards based on statutory 
requirements under which state and federal agencies will 
conduct impact assessments in order to approve, deny, or 
condition proposed projects. The coordination of this 
impact assessment is different than under the TCMP in that 
one agency, the Texas Department of Water Resources (TDWR), 
outside the Governor's Office, will be in charge of its 
coordination. TDWR's jurisdiction over private wetlands 
was important in its selection to occupy this role. This 
method also has the benefits of accountability, predicta
bility, and consistency. It will further reduce overlaps 
and conflicts within the agencies prior to action, which 
will result in a streamlined permitting process without 
having the necessity of changing laws. This process 
concerns all possible impacts but provides an efficient 
method for small projects due to predictability and the 
lack of the necessity to contact several agencies. 

National Interest: The proposal continues to emphasize 
that to provide adequate consideration of the national 
interest in siting facilities, including energy facili
ties, is a procedural requirement rather than substantive 
one. The present proposed plan requires each state agency 
having significant responsibilities within the coastal 
zone to consider the national interest set forth under 
federal law in its relevant activities. Under the TCMP, 
Governor Briscoe went as far as to request that state 
agencies formalize the consideration of the national in
terest in agency rules. 

Policy Areas: In designating areas of particular concern, 
the TCMP cited four broad policy areas which are critical 
to the management of coastal resources: 

1. management of bays and estuaries; 

2. management of shore front areas; 

3. management of coastal hazards; and 

4. management of coastal facility development. 
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The TCP recognizes five major policy issues areas having 
special significance for the Texas coast. Th~y are the 
same four which the TCMP recognized with the addition of 
a fifth, coordination and improvement of the coastal 
management process. 

Evaluation 

Governor Briscoe decided not to submit the TCMP for 
federal approval. The strongest pressure against submit
tal came from some members of the oil and gas industry. 
Some property owners, state agencies, and environmental 
organizations were tentatively opposed to the TCMP. The 
crux of the opposition was that the TCMP was not finished, 
and thus, couldn't be validly evaluated. ---

The GLO's rules necessary to implement the program 
had not been finalized and adopted. In their tentative 
form, they mandated an Activity Assessment Routine which 
was not complete. The AAR was attacked for its iricom
pleteness and specifically for the socio-economic com
ponent, because it was too structural and detailed, and 
was said to account insufficiently for the diversity of 
the Texas coast. The overall concept of the AAR was 
assailed on the grounds that even though as a model the 
AAR had some degree of objectivity, the data entered 
into the model would inevitably be inadequate, incomplete, 
and subjective. 

The TCP's substitute for the AAR is the Memorandum 
of Understanding (MOU) • It relies on agency rules and 
regulations already adopted with an agreement among the 
agencies on how they will be administered. The MOU allows 
for flexible decision making. The adverse pressure from 
industry. has subsided due to this substitution and their 
recognizing the benefits of the revised program. The 
negative pressure from state agencies has lessened in part 
due to their recognition of the role they will play under 
the revised program. 

The assertion of the state's common law rights by 
the GLO has been dropped from the proposal, though they 
still exist. They were included originally only as a 
safety-valve to be used when state agencies refused to 
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exercise the jurisdictional duties that they have over 
all of Texas' resources. The boundary adopted by the TCP 
should be superior to the dual boundaries of the TCMP be
cause of the possibility of the increased funding and 
better definition of the coastal area. 

Federal approval would be very beneficial to Texas. 
The approval would acknowledge the adequacy of the state's 
efforts in dealing with coastal issues, give Texas a 
strong voice in commenting on future changes in the f eder
al act, and allow Texas to streamline its permitting pro
cess with federal money and cooperation. Additionally, 
approval would increase the power of the Governor over 
federal activities on the Texas coast, and continue the 
state's eligibility for limited Coastal Energy Impact 
Program funds to use in better implementing the present 
statutes and in dealing with on-shore impacts of outer 
continental shelf development. The possible viability 
of the TCP is evidenced by NOAA's conditional sec. 305(d) 
approval. It is expected ·that the comprehensive and 
innovative approach that was necessary to overcome Texas' 
unique problems will ensure final federal approval and 
the alleviation of any hinderances in implementation. 
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Chapter 2 

NATIONAL INTEREST 

Issue Definition 

For the past five years the State of Texas has pur
sued the development of a coastal zone management program 
which would be acceptable under current federal legisla
tion. As detailed in the previous chapter, the initial 
proposal was developed by the General Land Office and 
subsequent revisions have been prepared by the Governor's 
Office and most recently by the Texas Energy and Natural 
Resource Advisory Council (TENRAC). Texas' most recent 
grant application to the U.S. Department of Commerce 
National Oceanic and Atmospheric Administration (NOAA) 
was approved under Section 305(d). The Office of Coastal 
Zone Management pointed out deficiencies which must be 
corrected to gain final section 306 approval. 

One deficiency specifically addressed was the issue 
of adequate consideration of the "National interest." 
The State of Texas was given until September 15, 1980 to 
develop "procedures whereby state agencies will consider 
the national interest during program implementation."l 

In applying for the grant funds, TENRAC addressed the 
issue of national interest as follows: 

From the State's standpoint, one of the princi
pal benefits flowing from participation in the 
national coastal program is that all federal 
activities in the Texas area must . be consis
tent to the maximum extent practicable with 
the Texas Coastal Program. In order to ade
quately protect the national interest in the 
implementation of the Texas Coastal Program, 
a means must be developed whereby the national 
interest receives appropriate consideration.2 

Under the terms of the grant application TENRAC proposed 
to "develop a means to assure that the State will ade
quately consider the national interest in its permitting 
and review processes. 11 3 
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The issue, therefore, is the extent to which the 
national interest still needs to be addressed by TENRAC. 
This paper suggests that the State of Texas should direct 
its proposal more to the Congressional finds of the 1972 
Coastal Zone Management Act (CZMA} ,4 as amended in 1976.s 
Sec. 302: "The Congress finds that -- (a} there is a na
tional interest in the effective management, beneficial 
use, protection, and development of the coastal zone ••.• 116 
TENRAC can demonstrate that the State already adequately 
considers the issue of national interest through current 
statutes dealing with the coastal zone region. 

Background 

The statutory basis for NOAA's objection to the 
TENRAC proposal states: 

§ 306(c} Prior to granting approval of a 
management program submitted by a coastal 
state, the Secretary shall find that: ••• 
(8) The management program provides for 
adequate consideration of the national 
interest involved in planning for, and in 
the siting of, facilities (including ener
gy facilities in, or which significantly 
affect, such state's coastal zone} which 
are other than local in nature. In the 
case of such energy facilities, the Secre
tary shall find that the state has given 
such consideration to any applicable in
terstate energy plan or program.7 

The standard by which the national interest will 
be defined is, of course, a federal one. CZMA requires 
that the states provide "adequate consideration 11 8 of the 
national interest in the development and administration 
of a coastal managment program. The Act, as interpre
ted in the Federal Register, recognizes there is no 
clearcut definition of national interest; rather, it: 

presumes a balancing of the national interest 
of energy self-sufficiency with State and lo
cal concerns involving adverse economic, so
cial, or environmental impacts.9 
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As such, any definition of "national interest," must be 
considered within the overall context of the Act. 

The issue of energy self-sufficiency has become more 
apparent with the recent world crisis. The Texas coast 
is rich in oil and gas reserves, and energy development 
has long been a major state interest. Adverse environmen 
talimpacts have, however, become a greater risk as the 
energy potential of the Outer Continental Shelf (OCS) is 
developed. 

It would thus appear that any state proposal that 
attempts to define a project in terms of national interest 
under the Act must address not only the legitimate con
cern of energy self-sufficiency~ but those ecological 
concerns expressed by the terms of the Act. 

The Federal Re~ister has highlighted those facilities 
and resources in which there may be a nati8nal interest, 
as indicated in the following two tables.l 

State Statutory Background 

The State of Texas has provided for protection of 
the natural environment in terms consistent with the 
national interest as stated in the federal regulation 
issued pursuant to the Act. Thus, ·while any development 
of a coastal zone program has to comply with the regu
lations established by the Department of Commerce, the 
Texas statutes that account for policymaking consistent 
with the national interest indicate that any coastal zone 
management program designed by the state will have to be 
consistent with these statutes, and, therefore, the De
partment's regulations. 

In the following tabulations, facilities and resour
ces in which there may be a national interest are listed 
together with excerpts from pertinent Texas statutory 
materials that indicate actions previously taken by the 
state which relate to the several issues of national 
interest. 
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Table 1.- Facilities in which there may be a national interest in planning or siting 

Uses Associated facilities Associated federal agencies 

a. National defense and 
aerospace. 

b. Energy production and 
transmission. 

c. Recreation. 

d. Transportation. 

e. Regional water treat
rrent plants. 

Military bases and installations; 
defense manufacturing facilities; 
aerospace facilities. 

Oil and gas rigs, storage, distribu
tion and transmission facilities; 
pc::Mer plants; deep-water ports; LNG 
facilities; geothennal facilities; 
ooal mining facilities. 

National seashores, parks, forests; 
large and outstanding beaches and 
recreational waterfronts. 

Interstate highways, railroads, air
ports; ports; aids. to navigation, 
including Coast Guard stations. 

Sewage treatment plants; desaliniza
tion plants. 

Department of Defense, National 
Aeronautics and Space Adminis
tration. 

Departrrent of Energy, Departnent 
of Interior, Depanrent of carr
rrerce, Departrrent of Transporta
tion; Corps of Engineers. 

Department of Interior, Depart
ment of Agriculture. 

Departrrent of Transportation, De
partment of O:mnerce, Corps of 
Engineers. 

Environmental Protection Agency, 
Department of Interior. 



Table 2 .- Resources in which there may be a national interest 

Major related Associated
Resources federal legislation :federal agencies 

a. water. 

b. Air. 

c. Wetlands. 

d. Endanqered flora and 
fauna. 

e. Flood plains and ei:osicn 
haza:r:d areas. 

f. Barrier islands and 
beadles. 

g. Historic and CUltural 
resources. 

h. Wildlife refuges and 
reserves. 

i. Areas of unique cul
tural significance. 

j. Minerals. 

k. Prime agriculture lands. 

1. Forests. 

m. Living marine· resources. 

Federal Water Polluticn 
Control Act. 

Clean Air Act. 

Federal Water Pollution 
Control Act; Fish and 
Wildlife Coordination 
Act. 

Endancrered Species Act. 

Flood Insurance Act. 

Coastal Zone Manaqenent 
Act. 

National Historic Pre
servation Act. 

Pit:man-Rd:>inson Act; 
Dingall-Jdmson Act; 
Land and Water Conserva
ticn Fund Act. 

Naticnal Historic Preser
vation Act. 

Mineral I.easing Act. 

Hanestead Act. 

Naticnal Forest Manage
nent Act. 

Fisheries Conservation 
and Managerent Act; Ma
rine Marcrnal Protection 
Act. 

Environnental Protection 
A.gency, Corps of Engi
neers. 

Environmantal Protection 
hjency. 

Corps of Engineers, En
viro.rurental Protection 
AQencv, Department of 
Interior, Department of 
carmerce. 

Department of Interior, 
Department of Carmerce. 

Housinq and uman Devela>
ment, Corps of Enqineers, 
Department of AQriculture. 

Department of Interior, 
Department of camerae, 
Corps of Engineers. 

Adviso:ry Council on His
toric Preservation. 

Department of Interior, 
Depart:nent of Carmerce. 

Adviso:ry Council on His
toric Preservation, De
partment of Interior. 

Department of Interior. 

Department of Agriculture. 

Department of Agriculture, 
Department of Interior. 

Depa.ment of Ccrcmerce, De
partment of Interior. 
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FACILITIES IN WHICH THERE MAY BE A NATIONAL 
INTEREST IN PLANNING OR SITING 

Energy Production and Transmission 

Railroad Commission of Texas 

Const. Art. 10 § 2 •. duties consist of the follow
ing ••• (?) To enforce the laws of the state and 
make and enforce such other rules, regulations, 
or orders as may be necessary to prevent excess 
production of oil and gas beyond transportation 
and market facilities as would result in waste; 
in so doing to regulate the drilling, equipping, 
locating, spacing; operating, and production of 
oil and gas wells.11 

Recreation 

Natural Resources Code 

Sec. 61.001. Public Policy. It is declared and 
affirmed to be the public policy of this state 
that the public, individually and collectively, 
shall have the free and unrestricted right of in
gress and egress to and from the state-owned 
beaches bordering on the seaward shore of the 
Gulf of Mexico ••.• 12 

Sec. 61. 062. Public Policy. It is the public pol
icy of this state that the public, individually 
and collectively shall have the free and unrestric
ted right of ingress and egress to arid from the 
state-owned beaches bordering on the seaward shore 
of the Gulf of Mexico••••This creates a responsibili
ty for the state, in its position as trustee for the 
public to assist local governments in the cleaning 
of beach areas which are subject to the access 
rights of the public •••• 13 

Transportation 

Modernization of Highway Facilities; Controlled 
Access Highwaysl4 

V.A.C.S art. 6677w. Purpose. The Legislature finds, 
determines and declares that the purpose of this Act 
is to delegate certain additional authority to the 
State Highway Conunission to promote the Public Safe
ty, to facilitate the movement of traffic, to pre
serve the financial investment of the public in its 
highways and to promote the National Defense.15 
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RESOURCES IN WHICH THERE 
MAY BE A NATIONAL INTEREST 

Water 

Water Code 

Section 19.001. Policy. It is the policy, in
tent, and determination of the legislature 
that: ••• (4) Protecting the environment is 
essential to the proper operation of such a 
port;l6 · 

Section 19.101. Protection of the environment. 
(a) The authority shall take all reasonable steps 
to protect the coastal environment and the high 
seas from any short-term or long-term damage or 
harm that might occur from any action the authori
ty may take ••• ~17 

Texas Water Quality Act 

Sec. 21.002. Policy. It is the policy of this 
state and the purpose of this chapter to maintain 
the quality of water in the state consistent with 
the public health and enjoyment, the propagation 
and protection of terrestrial and aquatic life, 
the operation of existing industries, and the eco
nomic development of the state .••• 18 

Air 

Texas Air Control Board 

Sec. 1.02. Policy and Purpose. It is the policy 
of this state and the purpose of this Act to safe
guard the air resources of the state from pollu
tion and emissions of air contaminants, consis
tent with the protection of health, general wel
fare, and physical property of the people, inclu
ding the esthetic enjoyment of the air resources 
by the people and the maintenance of adequate
visibility.19 
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Historic and Cultural Resources 

Antiquities Code 

Sec. 2. It is hereby declared to be the public 
policy and in the public interest of the State 
of Texas to locate, protect, and preserve all 
sites, objects, buildings, pre-twentieth cen

h . k 20tury s ipwrec s. • • • · 

Wildlife Refuges and Reserves 

Uniform Wildlife Regulatory Act21 

Sec. 61.002. Purpose. The purpose of this 
chapter is to provide a method for the conser
vation of an ample supply of wildlife resources 
in the places22 covered by this chapter to in
sure reasonable and equitable enjoyment of the 
privileges of ownership and pursuit of wildlife 
resources. 

Texas Coastal Waterway Act of 197523 

Sec. 2. Policy. It is the policy of the State 
of Texas ••• (ii) to prevent waste of both public
ly and privately owned natural resources, to 
prevent or minimize adverse impacts on the 
environment, and to maintain, preserve, and 
enhance wildlife and fisheries •••• 

Minerals 

Marl, Sand, Gravel, Shell, and Mudshe1124 

Sec. 86.001. Management and Protection. The 
commission25 shall manage, control, and protect 
marl and sand of commerical value and all gra
vel, shell, and mudshell located within the 
tidewater limites of the state, and on islands 
within those limits~··· 
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Recommendations 

Numerous Texas statutes define the public interest 
in terms consistent with the national interest as defined 
by the Coastal Zone Management Act. Consequently, the 
deficiencies regarding consideration of the national in
terest supposed by the Department of Commerce in reviewing 
TENRAC's grant application are remedied in the Texas sta
tutes. Future grant applications by TENRAC to the Depart
ment of Commerce National Oceanic and Atmospheric Adminis
tration should specifically indicate those statutes that 
support Texas' compliance with the national interest. 
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Chapter 3 

CONSISTENCY 

An extremely wide variety of federal activities and 
activities that are made possible by federal funding di
rectly affect the long-term use of the nation's coastal 
resources. Lack of overall guidance for these efforts 
exacerbates the imbalance between development and protec
tion in the coastal zone. However, the federal consisten
cy provisions of the Coastal zone Management Act (CZMA) 
allows the states to choose a balance of protection and 
development appropriate to conditions in each particular 
state. The Act permits states to review federal agency 
activities, excluding federal lands, to ensure conformity 
with federally approved state coastal management plans. 
States can review federal development projects, federal 
licenses and permits, outer continental shelf plans, and 
federal financial assistance to communities. The federal 
government through the Secretary of Commerce can override 
a state's consistency decision only if the project is in 
the "national interest" or vital to the national defense 
to the maximum extent practicable. 

Much controversy has centered on the definition of 
"national interest" (Chapter 2) • Some confusion has been 
abated by a U.S. District Court in California which held 
that energy projects should not be placed above other 
national interest considerations such as public welfare 
or resource protection. This court also held that states 
were not required expressly to "accommodate" energy facil
ities. This decision is now being appealed to the U.S. 
Court of Appeals by the American Petroleum Institute. 

Overall, consistency provisions have not proved to 
be strong incentives for states to participate in coastal 
zone management programs. Neither have they served as a 
broad new method for states to coordinate federal actions 
affecting the coastal zone. Increased information ex
change and discussion between states and federal agencies 
have been possible, however, and have often produced early 
adjustments in project design, avoiding delay-causing con
flict later on. 

Some recent legislative ~ctions have sought to 
strengthen federal-state consistency coordination: 
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- Deepwater Port Act: prohibits the Secretary of 
Transportation from issuing a federal license for 
a deepwater port unless the governor of the coastal 
state approves the license. No license may be 
issued unless the affected state has or is in the 
process of developing an approved Coastal Zone Man
agement Program. 

Outer Continental Shelf Land Act: requires the 
Secretary of the Interior to consult with and con
sider the recommendations of states with respect 
to the size, time, and location of a proposed lease 
sale or to a proposed development plan; requires 
federal OCS actions to be consistent with state 
programs. 

Nationwide, coordination of government decision-making 
is still far from ideal. Many federal programs fail to 
consider the overall effects of their actions on coastal 
resources.l 

The federal consistency section was originally. put 
into the Act as an incentive to bring .states into the pro
gram. Different interpretations of the provisions under
mined the thrust, however. The bill contained no explicit 
statement allocating responsibility for consistency de
termination. This raised the important questions of whe
ther the particular federal agency involved or the state 
would make consistency determinations for federal acti
vities or development projects, and whether or not a 
federal agency could go forward in the face of a state's 
negative determination. 

The Office of Coastal Zone Management (OCZM) inter
preted the statute as not expressly providing for state 
determination of consistency regarding federal activities 
and development projects, Rather, state determination was 
expressly granted in later subsections concerning federal 
licenses, permits, and assistance programs. They also 
did not want .to treat federal agencies as "applicants for 
federal licenses and permits." If an unresolvable conflict 
arose, the states would have the burden of proof in court. 
This would put the state at a disadvantage in enforcing 
its views for determining the future of its own coastal 
zone. And, unless injunctive relief was granted before
hand, the federal agency would be free to proceed with the 
project despite pending litigation concerning consistency. 
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The Secretary of Commerce's power to override adverse 
state determinations (where the federal activity is found 
to be consistent with the objectives of the Act or 
necessary in the interest of national security) would 
further undermine state decision-making powers. 

This situation was commented on in Coastal Zone 
Management 1978. 

Were the state, rather than the federal agency, 
charged with making the mutual consistency de
termination, there would be increased incentive 
to have the state "on-board" while the project 
is still in its earliest forinative stages. 
This early cooperation would better promote the 
consideration of alternatives for coastal zone 
use envisioned under the Act. The CZMA was 
intended to foster voluntary state coastal 
zone management to ensure wise use of available 
yet endangered natural resources. A key incen
tive in furthering the aim of state participa
tion has been severely diluted through adminis
trative interpretation••• the initial consistency 
decision was not intended to lie with the feder
al agency proposing the action. Further, more 
incentive is needed to bring the remaining 
states into the program. Giving the states the 
initial consistency decision across the board 
would not only create incentive at a minimal 
cost but would simplify the current arrangements. 
The current statutory framework has resulted in 
a complex matrix under the present regulations. 
Much time and effort is reportedly spent by 
federal agencies characterizing their activities 
to avoid the statutory classifications explicit
ly providing state determination of consistency. 
This effort would be better utilized pursuing 
CZMA substantive goals. 

They also proposed an amendment to Section 307(c) (1) 
of CZMA that would have this effect. This language con
cerning federal development projects was adopted and makes 
fuller state control over federal activities in the coast
al zone a reality.2 

The following comments concern a draft of a proposed 
section of the Texas Coastal Program dealing with federal 
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consistency. The proposed program consists entirely of 
existing state laws administered by many independent agen
cies. Thus, receipt of the required state agency permits 
for an action requiring permits can be considered as a "de 
facto" consistency certification by the state. By law, how
ever, this would not be completely appropriate since the 
Coastal Coordination Act declares that the chief executive 
offices of Texas (the Governor) shall represent the state 
in discussions and negotiations with the federal government 
regarding the effect of federal actions on the coastal pro
gram and policies of the state. It is clear though, that 
there is amply basis for consistency decisions to be admin
istered by the Governor's Office or by the Texas Energy and 
Natural Resources Advisory Council (TENRAC) • 

Consistency certification can probably be automatic 
in many cases. If an applicant obtains all required state 
permits or approvals prior to receiving necessary federal 
permits, consistency certification can be presumed. Any 
action consistent with the policies, goals, and objectives 
expressed in existing coastal management laws is by defini
tion consistent with the coastal program. 

Many actions require no state permits or would be 
hindered by waiting for state permits prior to federal per
mit application. Flexibility should be retained for the 
applicant so that he may expedite the process. This flexi
bility will be reinforced through applicants and federal 
agencies understanding exactly what features of the program 
an activity must be consistent with. Again, existing coast
al management laws are those features. 

Some classes of activities that are found to have lit
tle or no effect on land and water uses in the Texas Coastal 
Zone might be exempted from consistency review through es
tablished administrative procedures. The Governor's Office 
or TENRAC would have this power. 

Texas should retain the right of consistency review 
for any federal activity, development, or application for 
permits or licenses for an activity outside the coastal 
zone which, due to size or proximity, might affect the 
coastal zone. 

Notification of the state can be accomplished through 
the A-95 review process or environmental assessment/ 
Environmental Impact statement (EIS) procedures under the 
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National Environmental Policy Act (NEPA) • The federal 
agencies' consistency certification should be a separate 
document that includes: (1) a detailed description of the 
activity of development, (2) a suimnary of - adverse and bene
ficial impacts, and (3) rationale for concluding that the 
activity meets the consistency test or is as consistent as 
practicable. The federal agencies will be responsible for 
providing all information and data necessary for Texas to 
independently assess consistency. 

The Governor will concur or object to the consistency 
certification within 45 days, but within 30 days after re
ceipt of the certification of 25 individuals or an associa
tion with a membership of 25 or more can request a public 
hearing in accordance with the Texas Register and Adminis
stative Procedures Act. 

Those classes or permits entitled to automatic consis
tency concurrence will receive expeditious handling. No
tice of concurrence will be issued within 10 days. Notice 
of concurrence will be sent to appropriate state and federal 
agencies and to the applicant.3 This draft proposal also 
has a list of federal statutes, permits, etc. that "directly 
affect the coastal zone" and are thus subject to the consis
tency provisions of the program. 

Texas' approach to federal consistency as outlined 
here does have some problems, however. The main problem is 
inherent in the entire program. That problem is its "no 
change," "business as usual" stance. The program continues 
to approach development on a case-by-case basis with little 
consideration being given to the cwnmulative impact of clas
ses of activities that individually would have minimal ef
fect on productive coastal resources. 

The pervasiveness of this attitude is confirmed by 
Texas' choices for Areas of Particular Concern: designated 
historic and cultural sites, National Audubon Society and 
Houston Audubon leases, state parks and state management 
areas, and critical dunes designated by the General Land 
Office.4 What is to become of other areas that are environ
mentally critical but not owned by a protective body will 
apparently be left to the open marketplace subject only to 
the fragmented protection efforts of the various state 
agencies. 
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Control of nonpoint source discharges of pollutants 
to Texas waters also illustrates this fragmentation. The 
proposed program states that, " ••• the need for a program 
to control nonpoint sources of water pollution has not yet 
been established."5 Local controls such as subdivision 
controls, building codes, solid waste disposal regulations, 
and septic tank controls are cited as being available should 
the need arise. The effectiveness of these controls is 
doubtful. The statement that " ••• nonpoint source controls 
currently appear to be adequate: is not realistic. The 
statement that "The Texas Coastal Program has not identified 
any problems with runoff (due to construction or otherwise)" 
is also unrealistic.6 Correction of this state of affairs 
will be very difficult using judicial means for abatement of 
nuisances. Standing will be hard to prove 

On the whole, the plan outlined here to cover federal 
consistency provisions for Texas seems workable and appro
priate to the existing political circumstances in the state. 
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Chapter 4 

IMPACT MANAGEMENT 

Introduction 

The Governor of the State of Texas has determined 
that it would be in the best interest of the state to 
continue its attempts to gain Section 306 approval under 
the Coastal Zone Management Act of 1972 for its coastal 
program due to the possibility of stronger and more ef
ficient management of its coastal resources. In order 
to obtain Section 306 grants for the administration of 
a state's coastal zone management program, the Secretary 
of Conunerce must find prior to granting approval that 
the program provides: 

(1) For any one or a combination of the following 
general techniques for control of land and water 
uses within the coastal zone: 

(A) State establishment of criteria and stan
dards for local implementation, subject to 
administrative review and enforcement of com
pliance; 
(B) Direct state land and water use planning 
and regulation; or 
(C) State administrative review for consis
tency with the management program of all devel
opment plans, projects, or land and water use 
regulations, including exceptions and variances 
thereto, proposed by any state or local author
ity or private developer, with power to approve 
or disapprove after public notice and an oppor
tunity for hearings.! 

Options 

Technique Bis clearly inappropriate for Texas, be
cause land and water use planning by a central state agency
would almost certainly be unacceptable to a majority 
of Texans. The concept, or even the mention, of land-
use controls is politically unpopular. This fear is 
so prevalent that the term "management" was dropped 
from the title of the first program proposal. Many 
feel that coastal management is the first step towards 
land use controls in the state. 
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Technique A is also untenable in Texas because of 
the nature of state government. The state executive 
branch is composed of several agencies headed by a 
statewide elected official or a citizens board or com
mission appointed by the Governor. Each agency has a 
statutorily delegated area of jurisdiction. This option 
would necessitate the adoption of new criteria and stan
dards to be implemented at the local level and reviewed 
and enforced at the state level, thereby divesting many 
agencies of their mandated duties and creating another 
layer of administrative bureaucracy. It is neither nec
cessary to transform the nature of Texas government as it 
has operated for many decades nor politically feasible 
to upset the administrative system that has resulted. 

Therefore, Texas cannot use Technique A, Technique 
B, or any part of either, for both are completely unac
ceptable. Technique c has thus provided the best alter
native. It allows the public participation that Texans 
so desire while relying on the management approach that 
Texas has traditionally taken. This approach is to 
delegate coastal management responsibilities to a number 
of agencies which oversee the conversation and develop
ment of particular resources. Presently, this organiza
tional structure and administrative system is quite com
plex. Under the Texas Coastal Program (TCP), this com
plexity will be reduced, initially through a Memorandum 
of Understanding (MOU) between state agencies that have 
jurisdiction over private wetlands. The benefits of 
this MOU should be improved coordination among agencies, 
an improved permitting process available to developers, 
and a resulting improvement in the management and pro
tection of coastal resources. 

Implementing Agency 

The Texas Energy and Natural Resources Advisory 
Council (TENRAC) has been designated by the Governor as 
the agency to receive and administer all grants during 
the final development of the TCP, following the prelimi
nary approval and implementation under Section 306 of 
the Federal Coastal Zone Management Act ahd after final 
approval by the Federal Office of coastal Zone Management 
(OCZM). Therefore, TENRAC will assist and monitor other 
agencies involved in the TCP to assure that necessary ac
tivities are completed. TENRAC will also prepare the 
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final TCP document and hold public hearings on it before 
it is submitted for final approval to OCZM. 

Rationale of Selection 

The development of an MOU under Section 305(d) is 
part of the state's continuing efforts to improve its 
existing coastal management capabilities. The subject 
of the MOU is private coastal saltwater wetlands, because 
of an existing deficiency in the management of such areas 
and a need to demonstrate to OCZM that the TCP will be 
able to manage impacts on such an important link in the 
coastal ecosystem while avoiding the problems of such a 
sensitive political issue. The extent of this political 
situation is evidenced by the major goals of Texas in 
the management of the coastal area. The goals attempt 
to satisfy both developers and conservationists by en
couraging multiple use of natural resources while stan
dards for environmental quality are established and at
tained. The goals create a paradoxical situation, making 
their achievement more difficult. 

General Approach 

More specifically, the principal gap in current state 
management of private saltwater wetlands, which encompass 
364,000 acres, is the lack of posted standards by which 
the State reviews activities in those areas when it issues 
permits to applicants. The State, under Chapter 26 of 
the Water Code, does have sufficient authority to review 
and object to any activities in such areas that will 
cause adverse impacts. The review determinations are en
forceable through certification of federal permit appli
cations, under Section 401 of the Federal Clean Water 
Act, which are filed with the U.S. Army Corps of Engineers 
under Section 404 of that Act. This process will be im
proved by having TENRAC draft, refine, and execute the 
MOU between those agencies involved in Section 404 per
mitting. The coastal wetlands subject to this MOU will 
be only those subject to periodic inundation by normal 
tidal cycles. Taese will not include areas that are in
undated only be saltwater from storms or hurricanes. 
Generally, areas at or below three feet above mean sea 
level will be included. 
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Nature of Wetlands Issue 

In addressing this paradoxical situation in coastal 
wetland areas, state policy attempts to balance the need 
for the protection of these wetlands with the needs of 
navigation and industrial development. The TCP recog
nizes several issues and problems concerning the coastal 
wetlands. 

- Coastal wetlands are among the most valuable areas 
of the estuarine ecosystem. Marsh production is a 
major source of organic material supporting the 
entire estuarine food web in coastal areas of the 
Gulf of Mexico. Marshes serve as nurseries for 
many important estuarine-dependent species and 
provide food and cover for a variety of waterfowl, 
furbearing animals, and several endangered species. 
These marshes also serve as buffers protecting 
crops on adjacent lands and aid in erosion control 
by absorbing potentially destructive wave energy. 

- Management of dredge and fill activities and wet
lands must accommodate new technology and tech
niques. The dredging of channels does not always 
have adverse environmental impacts; proper place
ment of dredged materials can create new marsh 
areas while emergent spoil islands provide rookery 
sites. Manmade canals may offer an economically 
feasible means for siting industries inland of 
wetland areas while providing access to barge navi
gation. 

- Accommodation of Texas navigation needs has always 
been a special problem because Texas bays are very 
shallow. Both construction and maintenance chan
nel dredging and the placement of dredged material 
in accessible areas are essential to maintain the 
economic stability of coastal communites dependent 
on navigation capabilities. Poorly planned place
ment of dredged material may unnecessarily cover 
biologically productive areas, increase the tur
bidity of the water to a level that is harmful to 
marine organisms, or resuspend poilutants in the 
water. It is increasingly difficult to find eco
nomically feasible locations for dredged material 
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placement. The need for additional sites will 
grow rapidly as current disposal sites are filled. 
In order for the coastal area to maintain its eco
nomic well-being, navigation and access to bays 
must be preserved. 

- The impacts on coastal wetlands by both initial 
and maintenance dredging and dredged material 
disposal are likely to increase absent adequate 
management plans. Because dredging or filling are 
the activities most harmful to coastal wetlands, 
the major means to protect wetlands are controls 
on dredging and placement of spoil and fill ma
terial. Attention must be placed on dredge and 
fill activities which may change bay circulation 
patterns, erosion rates, salinity levels, sediment 
distribution, heavy metal concentrations, and the 
migration of various aquatic organisms.2 

Definition of a Memorandum of Understanding 

An MOU, such as is being drafted by TENRAC, is a 
formalized agreement on the administrative relationship 
that two or more agencies will maintain. Its basic pur
pose is to define areas of jurisdiction, thereby pre
venting foreseeable conflicts. MOU's can be substantive, 
procedural, or a combination of both. They are most often 
used to serve two functions. The first is to serve its 
basic purpose of coordinating overlapping or conflicting 
jurisdiciton. The second is to define or limit the broad 
discretionary powers of an agency so that the MOU-initia
ting agency or person will receive notice of the other's 
probable actions. The MOU being developed by TENRAC will 
have aspects of both functions and be a substantive-pro
cedural combination. 
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Chapter 5 

THE PRESENT IMPACT MANAGEMENT SYSTEM 

Legislation 

The State of Texas has statutorily evidenced con
cern for obtaining continual benefits from its coastal 
resources for nearly one hundred years. Legislation has 
been enacted to protect and develop coastal resources 
in accordance with the public interest. Traditionally, 
the legislature has taken a problem-specific approach 
to coastal management by enacting measures for particu
lar problems as they occur, without an attempt at compre
hensive resource management. 

The legislature, in 1973, as one of its efforts to 
achieve a more comprehensive resource management system, 
enacted the Coastal Public Lands Management Act,l which 
established a policy for comprehensive management and 
conservation of coastal public lands. Additionally, the 
act designated the General Land Office (GLO) to develop 
a program for the management of coastal lands, conforming 
to grant requirements of the Federal Coastal Zone Manag~ 
ment Act of 1972. 

Further, in 1975, the Legislature enacted the Coast
al Coordination Act.2 This act declared it to be state 
policy to make more effective and efficient use of public 
funds and public facilities in coastal natural resource 
areas, to better serve the people of Texas by (1) con
tinually reviewing the principal coastal programs of 
state concern, the performance of state coastal programs, 
and the measures necessary to resolve identified coastal 
problems; and (2) making the State's many existing coastal 
management programs more visible, accessible, and ac
countable. The Natural Resource Council (NRC), or its 
successor, was then directed to study those problems and 
issues affecting coastal natural resources which are of 
public interest and submit the study as a report to the 
Governor and legislature by March 1 of each even-numbered 
year. 

The creation of the NRC was another step towards 
improved coordination. It was composed of numerous 
agencies and officials to provide policy coordination 
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and program review for the TCP. It was mandated that 
the council give the coast specific consideration. In 
1979, the legislature created NRC's successor agency, 
TENRAC, which is the lead agency in the state's effort 
to obtain federal approval for the TCP. 

Management Approach 

In managing the conservation and utilization of 
coastal resources the State has focused on the resources 
themselves. Depending upon the nature of the resouce, 
different state agencies have been assigned particular 
areas of management responsibility. These agencies must 
consider the legally mandated policies when reviewing 
proposed activities and must, as they do currently, 
evaluate whether the resulting impacts will also be con
sistent with such policies. Impact assessments, in 
accordance with existing statutes and regulations, are 
conducted by these agencies to determine whether antici
pated impacts are consistent with agency regulations and 
guidelines promulgated to implement coastal policies. 
The agencies may also request and review environmental 
assessments from applicants as an aid in evaluating 
anticipated impacts. 

Wetland Policies 

In order to give a clear overview of these policies 
the Texas Coastal Program outlines fifteen succinct state
ments of state goals and objectives for the management 
of coastal resources already established in current state 
law. Coastal wetlands will be managed in compliance 
with TCP's Wetlands and Water Resources Policies. The 
policy goals and objectives for wetlands are the follow
ing: 

to promote the conservation, protection, and 
the wise management of the State's coastal 
wetlands through measures which prevent or 
mitigate effects of pollution, which avoid un
reasonable destruction of state-owned wetlands, 
which provide for acquisition of critical 
coastal wetlands, and which protect the vested 
rights in land to ensure the orderly use of 
littoral property consistent with the public 
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policy of this state. (TEX. REV. CIV. STAT. 
ANN. art.5415e-3, Sec. 2; TEX. NAT. RES. 
CODE, sec. 33001) .3 

The policy goals and objectives for water resources are 
the following: 

to promote the conservation and beneficial 
use of the State's coastal waters; to protect, 
maintain, and where feasible, improve the 
quality of the State's coastal waters; and to 
provide reasonable methods for preventing or 
mitigating pollution arising from discharges 
of waste or accidental spills consistent with 
the public health and enjoyment, the protec
tion of terrestrial and aquatic life,. the 
operation of industry, and the economic devel
opment of the State. (TEX. REV. CIV. STAT. 
AHN. art. 4413(48); TEX. WATER CODE, secs. 
1.003, 26.003, and 26.262; TEX. CONST. art. 
XIV, sec. 59) , . and TEX. REV. STAT. ANN. art. 
4477.7 (Solid Waste Act) .4 

Policies of Relevant State Agencies 

State agencies that have been designated to imple
ment these two policies include the Texas Department of 
Water Resources (TDWR) , the Texas Railroad Commission 
(RRC) , the Texas Parks and Wildlife Department (TPWD) , 
the Antiquities Committee (AC), the General Land Office 
(GLO) , and the School Land Board (SLB) • The TDWR has 
been statutorily designated as the principal authority 
in the state on matters relating to state water quality. 
As the principal authority, TDWR is mandated to maintain 
the quality of water in the state consistent with 
public health and enjoyment, the propagation and protec
tion of terrestrial and acqU:ati.c life, the operation of 
existing industries, and the economic development of the 
state. In recognition of its further mandate to encour
age and promote the use of regional and areawide waste 
collection, treatment, and disposal systems, it regu
lates the disposal of industrial solid waste under the 
Solid Waste Disposal Act. 

The authority of the Texas Department of Water Re
sources over water quality is not absolute, for the Rail
road Commission has been statutorily given the sole 
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responsibility for the control and disposition of 
waste and the abatement and prevention of pollution of 
surface and subsurface water resulting from exploration, 
development, and production of oil, gas, or geothermal 
resource activities. Additionally, any water pollution 
from the construction of associated pipelines or plat
forms is under the jurisdiction of the RRC. 

The Texas Parks and Wildlife Department, which is 
under the policy direction of the Parks and Wildlife 
Commission, is responsible for the management of the 
state's fish and wildlife resources and for the develop
ment and maintenance of state parks and wildlife refuges. 
It also is mandated to enforce fish and game regulations 
and to provide for hunting and sport fishing. 

The Antiquities Committee is to pursue the policy 
of locating, protecting, and preserving all sites, ob
jects, buildings, pre-twentieth century shipwrecks, and 
locations of historical, archeological, educational or 
scientific interest. 

The General Land Office, in conjunction with the 
School Land Board, manages the state's public free school 
lands, which include the coastal public lands. Further, 
the Coastal Public Lands Management Act of 1973 directed 
the GLO/SLB to implement the policies outlined therein. 
The Act declared that the " ••• natural resources of the 
surface estate in the coastal public lands shall be pre
served; "5 that such resources include the natural aesthe
tic value of those areas and the value of having such 
areas remain in their natural state to protect all types 
of marine life and wildlife; that uses the public 
at large may enjoy shall take priority over uses that 
benefit only a few individuals; and that the public in
terest in navigation in the intracoastal waters shall be 
protected. 

Functions of Relevant State Agencies 

Two major areas of concern in implementing these 
policies are water quality and dredge and fill activities. 
Among the functions of the Texas Department of Water 
Resources dealing with these issues are its examination 
and approval of planned or current domestic or industrial 
sewage disposal systems in order to ensure discharges 
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from such facilities will not adversely affect the 
state's water resources. TDWR also issues permits for 
the disposal of industrial solid waste and requires reg
istration of all disposal sites of such waste. Responsi
bility for issuing certificates under Section 401 of 
the Federal Clean Water Act for discharges of dredged or 
fill material into navigable waters and wetlands lies 
with TDWR. These certificates must state limitations 
and monitoring requirements necessary to assure compli
ance with any requirement of state law. Additionally, 
TDWR has been designated as the agency to regulate such 
discharges consistent with the requirements of Section 
404 of the Federal Clean Water Act, if the Governor en
ters into an agreement with the Corps of Engineers for 
the delegation to the State of such authority. However, 
Section 401 certification for discharges associated with 
the production of oil, gas, or geothermal resources is 
the responsibility of the Railroad Commission because of 
its statutory authority. 

Because the deposition of dredge spoil in wetland 
areas can frequently be detrimental to fish and wildlife 
resources, TPWD has developed criteria by which dredging 
projects will be opposed or approved. TPWD must issue 
a permit to operate in or disturb any oyster bed or 
fishing waters for any purpose other than that neces
sary for navigation or dredging under state or federal 
authority. Also, under the Coastal Wetlands Acquisition 
Act,6 TPWD has the authority to acquire by purchase or 
condemnation coastal wetlands certified by GLO to be 
most essential to the public interest and to manage them 
thereafter, but this has not been done. 

Although GLO is not given direct authority over 
dredging or dredge materials, it has comprehensive author
ity .over such activities in state bays, estuaries, and 
wetlands, because it is the custodian of the public lands. 
Channel dredging and spoil disposal in these state-owned 
areas require a right-of-way or easement from the SLB. 

The Antiquities Committee functions by requiring 
permits for activities involving the salvage or study of 
state archeological landmarks. 

51 



Relevant Federal Agencies 

Four federal agencies, the Environmental Protec
tion Agency (EPA), U.S. Army Corps of Engineers, the 
U.S. Fish and Wildlife Service, and the National Marine 
Fisheries Service, have been identified as having 
authority over the resources at issue. The EPA regulates 
pollutant discharges by issuing permits under Sections 
402 and 405 of the Federal Clean Water Act. This Act 
also creates the National Pollutant Discharge Elimination 
System (NPDES), which allows states to assume the permit
ting function upon approval of their permitting program 
by EPA. 

The Corps regulates the placement of structures or 
works in navigable waters, the transportation of dredge 
and fill material for ocean dumping, the discharge of 
dredge and fill material into navigable waters under Sec
tion 404 of the Federal Clean Water Act, and the conser
vation of artificial islands or fixed structures on the 
outer continental shelf. 

Both the U.S. Fish and Wildlife Service and the 
National Marine Fisheries Service are mandated to take 
appropriate measures for the development, advancement, 
management, and protection of fishery resources. 

Problems 

This regulatory system is not a model of perfection. 
The permitting and review procedures followed by the 
agencies vary almost as widely as the activities which 
they regulate. Some agencies have very specific perfor
mance standards, and others have none. Some agencies 
have elaborate and detailed review procedures, and 
others have simple procedures. 

Moreover, the Texas system of government has inher
ent disadvantages. The diffused executive responsibility 
prevents the achievement of a unified effort by the state 
government. The independence of state agencies often 
results in conflicting policies and duplication of effort. 
The autonomy of the agencies also hinders coordination 
in administration and conflict resolution and creates 
interagency conflicts. 
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Conflict or the potential for conflict can be iden
tified where agencies have similar or conflicting re
sponsibilities, where agencies have been assigned incom
patible functions, and where no clear delineation of 
jurisdiction between agencies has been determined. For 
example, the GLO is charged with the management and pro
tection of all state-owned lands, while TPWD has the 
authority to sell sand and gravel dredged from state 
lands. Further, ·Parks and Wildlife, a conservator of 
the natural environment, faces potential conflict with 
the Texas Department of Agriculture, a promoter of crop 
production through the use of pesticides. The GLO faces 
an internal potential for conflict. It is responsible 
for the protection of the natural resources on public 
lands and for the maximization of income from these lands 
by leasing them for oil and gas production. 

A potential for conflict also exists between state 
agencies and a coastal management program. Agencies 
with long-term projects dealing with the coast may be 
averse to altering their projects to conform with the 
program. Opposition to a management program could also 
result due to agency rivalry, if one agency is given 
authority over another under the program. 

A coastal management program may be viewed as either 
development-orientedorconservation-oriented, or both, 
depending on the nature of the viewer, which would result 
in some conflicts. Agencies with conservation-oriented 
responsibilities include the EPA, the TPWD, the GLO in 
its protective role, the U.S. Fish and Wildlife Service, 
the AC, and the Texas Historical Commission. Agencies 
concerned with developmental issues include the TDWR, 
the Texas Water Rights Commission, the Texas Highway 
Department, the Texas Water Development Board, the Texas 
Industrial Commission, the GLO in its development role, 
and the Corps. The Memorandum of Understanding discussed 
here tries to solve these conflicts and coordinate a 
regulatory system as it pertains to private wetlands. 

53 



REFERENCES 

1 coastal Public Lands Management Act of 1973, 63rd 
Leg., Ch. 185 (1973) , · V.T.C.A. Natural Resources Code, 
§ 33.001 et seq (1978). 

2
coastal Coordination Act of 1977, 66th Leg., p. 1991, 

Ch. 785 (1979), V.T.C.A. Natural Resources Code, § 33.201 
et seq (1979). 

3Texas Coastal Program, June 21, 1979, p. 28. 

4Ibid. 

5
coastal Public Lands Management Act of 1973, 63rd 

Leg., p. 413, Ch. 185, § l(b) (l973), V.T.C.A. Natural 
Resources Code, i 33.001 (b) (1978). 

6coastal Wetlands Ac isition Act, 66th Leg., p. 1993, 
Ch. 785 (1979 , V.T.C.A. Natural Resources Code, § 33.231 
et seq. (1979) • 

54 



Chapter 6 

THE MEMORANDUM OF UNDERSTANDING IN TEXAS 

Goals and Objectives 

The main objective of the Memorandum of Understanding 
(MOU) between agencies with jurisdiction over . salt water 
wetlands is to assert state authority over such wetlands 
through the Department of Water Resources and other signa
tory state agencies in order to gain federal approval of 
the Texas Coastal Program. Another objective of this MOU 
is to develop a highly coordinated and efficient permit
ting system applicable to Section 401 certifications of 
Section 404 permits in a defined region of the coastal 
area. 

Methods 

To achieve these goals, ah agreement on policy coor
dination must be executed. As statedabove, neither di
rect land and water use controls, nor a change in the 
institutions which implement coastal policies is available 
to implement and coordinate a coastal program in Texas. 
The legislation required for the adoption of such methods 
would be so far-reaching and virtually impossible to imple
ment as to be futile. 

Although many informal procedures do exist among 
agencies, they are efficient only for technical matters, 
not for policy coordination. Consequently, a tool for 
coordination between the implementing agencies now in 
existence, an MOU, is the chosen technique for impact 
management in the coastal area. The principal entity for
malizing this policy coordination is TENRAC, which is it
self composed of elected officials and executive directors 
of agencies that are responsible for the management of 
energy and natural resources. 

TENRAC is developing the MOU under which signatory 
agencies will formalize and structure their interactions 
similarly to what has been done at the federal level in 
the area of water resource development. Those federal 
signatory agencies are required to conform to the Federal 
Administrative Procedures Act and to notify each other on 
water development projects and studies. 
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The proposed MOU contains guidelines, performance 
standards, and procedures for evaluating proposed activi
ties in saltwater wetlands. Such standards are developed 
from the standards presently used by state agencies. 
These standards and procedures will be established by 
agreement among TENRAC and the relevant state and federal 
agencies discussed above. Applicants for Corps Section 
404 (Federal Clean Water Act) and Section 10 (1899 Rivers 
and Harbors Act) permits will be able to use these stan
dards to determine if a proposed activity will or will 
not be permitted and what types of special permit condi
tions are likely to be imposed to mitigate adverse impacts. 
Written standards will also prevent inconsistency in agen
cy review. Further, they will improve the review process 
by setting out a coordination mechanism to expedite multi
agency review of an application. Rather than multi-agency 
responses, one coordinated state response will be issued. 
However, each agency will be able to make specific comments 
based on its own statutory authority and regulatory stan
dards. 

Application for regulatory programs in the TCP must 
be the subject of public notice, opportunity for public 
comment and, in most instances, a public hearing. Public 
participation by submission of substantive comments as
sures that an agency considers all relevant aspects of an 
issue and knows of a dispute over a proposed activity, 
for the agencies must consider all such public comments. 

Conflicts among policies and agency decisions are 
identified through the public notice and public hearing 
process and are resolved in one of three basic ways: 

1. Applicants .resolve conflicts by accepting special 
conditions or mitigation measures. 

2. If an agency, which by law must approve a project, 
registers an objection through the Section 401 
certification process or denies a permit or other 
approval, then the project cannot go forward with
out alternative siting or construction techniques 
which would enable the agency to grant its permit 
or withdraw its objection. 

3. If some party believes a permit was granted or 
denied in violation of the law, the aggrieved party 
may seek judicial review.l 
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Development 

Under the first proposal for a Texas coastal program, 
a tool for analysis, called an Activity Assessment Routine 
(AAR) , was devised to estimate impacts of proposed activi
ties. This method was unacceptable, because it was never 
fully developed and would require promulgation of unwanted 
regulations. The MOU, in Governor Clements' subsequent 
coastal program (TCP) , replaces the AAR. This MOU has 
been in the development stage since the TCP received fed
eral grants for its final development and implementation. 
The development efforts have focused on formulating the 
standards and procedures for impact assessment. 

Additionally, the General Land Office and the Anti
quities Committee have been deleted as signatory agencies. 
It was determined that GLO did not have direct authority 
over private wetlands. Further, the Attorney General has 
expressed the opinion that the authority of the Commis
sioner of the General Land Office to institute proceedings 
to abate activities on private land that adversely affect 
state lands is limited to only those activities which do 
not lie within the jurisdiction of another state agency, 
a situation that would rarely occur.2 The Antiquities 
Committee was deleted because the resources it protects 
can be in private wetlands but are not ~art of the eco
system under consideration. Both agencies are still able 
to comment on proposed activities and their comments can be 
appended at the discretion of the Section 401 certifying 
agencies. 

Criticisms 

The MOU in its present form is not without criticism. 
Some feel that it does not sufficiently protect all wet
lands, for wetlands occur above the three feet mean sea 
level limitation. Some are wary that the permitting pro
cess may never be able to be simplified, and that attempt 
at simplification will only add more confusion and cost. 
Agency concern has surfaced over the effects of the TCP 
on long-term projects that have already been instituted. 

On the positive side, the resulting coordination will 
hopefully make the best use of available funds, personnel, 
and programs, avoid the creation of a super agency, the 
expansion of bureaucracy, the increased costs of govern
ment, and the infringement on private property rights. 
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Furthermore, it may in the future enable the State to 
assume Corps jurisdiction over dredge and fill activities 
in saltwater wetlands under National Pollution Discharge 
Elimination System (NPDES) and improve state-federal 
coordination. Moreover, it is expected to satisfy require
ments for the federal approval of the Texas Coastal Program. 
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Chapter 7 

THE MOU IN OTHER STATES 

Introduction 

To understand fully the options for incorporating 
an MOU in the Texas Coastal Program, it is helpful to 
look at the coastal programs of some other states and 
analyze how each state formulated working agreements be
tween agencies that fit unique aspects of each state into 
its coastal zone policy. How an MOU is set up depends 
on many factors. Not only do such things as economic de
mands on the environment, amount and protection of coastal 
resources, and political pressures have different impacts 
on different states, but also the uniqueness of each 
state's governmental structure has an effect on what the 
MOU will look like. The relationship of the coastal pro
gram to state government structure is critical in deter
mining the necessity and viability of integrating coastal 
zone management among the numerous agencies, departments, 
and other entities of the state government. A coastal 
program may have such a position in a state government 
that its implementation is the responsibility of a power
ful commission or agency and any kind of MOU between other 
agencies is not of high priority in the coastal program. 
On the other hand, if the group implementing coastal man
agement is a weak component in the government structure 
or merely equal with other agencies, then an agreement of 
some sort between the agencies is crucial in the success
ful implementation of coastal zone management policy. 

Another important consideration for developing an 
MOU is the creation of the coastal program itself. In 
other words, it is important to see if those who support 
coastal zone management are powerful enough to call for the 
creation of a group to implement this management. Was the 
demand for management a result of citizen initiative cal
ling for legislative action? If so, then the program will 
have a strong foundation and be able to put the pressure 
on other government entities to comply with the program 
even beyond what is legally required. Did the state legis
lature on its own calling decide upon coastal zone manage
ment and delegate authority to the executive branch to car
ry the policy out? The backing of such a program would not 
appear to be as strong as citizen initiative, but the 
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statutory authority o.f such a program still exists, and 
other agencies could be required to comply with the coast
al program. Was the program created by executive order 
from the governor? In this case, an additional executive 
order for other agencies to comply with the coastal pro
gram would be necessary. Without the order of compliance 
the responsibility is upon the coastal program itself to 
coordinate other agencies with the program. As can be 
easily seen, the success of an MOU might very much be re
lated to the manner in which the coastal program was 
created and the authority given to it upon its creation. 

Another factor that could quite possibly have an 
effect on interagency relationships is the composition of 
the group administering the coastal program policies. 
For example, if the group is comprised, at least partly, 
of members from agencies who have jurisdiction in the 
coast, conflicts over coastal management policy could be 
reduced, and it would seemingly be easier to develop a 
working MOU. On the other hand, if the coastal management 
program is not run by a representative commission but by 
a separate executive agency or department, then other 
agencies may take an adversary position in their dealings 
with the coastal management office. 

The state programs analyzed are the following: 
Alabama, California, Delaware, Florida, and Wisconsin. 
Also, Puerto Rico was included as part of the study. For 
each state the above considerations will be discussed 
along with an analysis of the MOU or similar process in 
the state and their conflict resolution. The conflict 
resolution is the manner in which disagreements between 
agencies and the coastal program are solved. It establises 
a process which is put in motion when the MOU breaks down. 

Alabama 

Alabama has the only federally-approved coastal pro
gram of the Gulf Coast states. Alabama's coastal program 
is administered through a single, autonomous superagency 
that serves as the last stopping point in the coastal 
permitting process. This agency has the power to acquire 
property through the eminent domain procedure. It also 
reviews, certifies, monitors, and enforces all activities 
in the coastal zone. This powerful body, which can be 
likened to the ruling body in the California program, which 
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will be discussed later, has its own rules and regulations 
that must be recognized by other agencies. Called the 
Alabama Coastal Area Board, it has been given statutory 
authority to implement the coastal management program. 
Some of the activities on the coast are already regulated 
by other state agencies; nevertheless, all regulated and 
unregulated activities must be consistent with the 
Alabama Coastal Area Program. 

The Coastal Area Board was created by legislative 
act in 1976. The board is comprised of four state offi
cials, four local officials, and one private citizen who 
serves as chairman of an advisory committee. The state 
officials represent state agencies who have concerns on 
the coast, and the local officials come from the local 
governments in the coastal area. The board has been 
ordered by Section S(h) of Alabama Act 534 to "coordinate 
activities and plans of all existing interests, govern
ments, and agencies which have programs relevant to the 
coastal area."l 

The Alabama MOU are called Memoranda of Agreement. 
Theseagreements exist between the Coastal Area Board and 
an agency whose permits are subject to the board's review. 
There is an exchange of information between the board and 
the agency which results in a Coastal Area Board issuance 
or denial of consistency of the proposed activity with 
the coastal program. The Memoranda of Agreement are··.not 
only for permitting purposes. The Coastal Area Board 
also has agreements with agencies in the monitoring of 
coastal activities after permit approval has been given. 

The Alabama program has a general system of inter
agency coordination that can apply to all the agencies. 
This system of interaction might be thought of as a gener
al memorandum of understanding. The Memoranda of Agree
ment comes into effect when an agency wishes to operate 
under a separate agreement than what the overall general 
agreement entails. State agencies must comply by law 
with either the general system of interaction in the 
coastal program or with a specific Memorandumof Agreement. 
This facility in the operation of the program is a result 
of legislative delegation of authority. 

Alabama also has working Memoranda of Agreement with 
two federal agencies: U.S. Army Corps of Engineers, and 
the Coast Guard. These are not required of state programs 
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because of federal consistency provisions in the federal 
act that forces compliance of federal agencies with ap
proved state coastal programs. However, in the case of 
Alabama, the coastal program can be more easily adminis
tered by their special agreements with the federal organi
zations: 

1. The Corps must inform the CAB of all permit appli
cations and supply relevant information to the 
program. 

2. Some designated Coast Guard activities will be 
considered non-significant and therefore not sub
ject to the program's policies. 

If there are any problems with interagency agreements be
tween state or federal agencies the Coastal Area Board 
has authority to resolve the conflict; hence, there is 
no need for a conflict resolution procedure between the 
Coastal Area Board and other agencies. 

In sum, the main points of the Alabama program are 
that it is a strong state agency, is made up of a board 
that is representative of the coastal area, and operates 
under statutory authority. The board follows a general
ized policy of working with agencies in managing the 
coast. This generalized policy may be turned into a 
specific Memoranda of Agreement if the board and con
cerned agency so agree. 

California 

California has what is considered one of the best 
coastal management programs in the nation. The commission 
that administers California's coastal policy is very 
powerful and is also very strict. For example, basically 
no activities or projects are allowed on wetlands; in ad
dition, anything dealing with energy must go through the 
complete hearing and review process regardless of how 
simple or acceptable the project may seem. 

The California Coastal Commission is part of the 
Resources Agency of the state government but for all 
practical purposes operates as an autonomous agency in 
the executive branch. Underneath the state commission 
are six regional cornrnis$ions. Tpe California Coastal Act 
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of 1976 was legislation that delegated authority to the 
state and regional commissions to continue administering 
a coastal management program that was called for by citi
zen initiative through Proposition 20 in 1972. Fifteen 
members sit on the state commission. The membership is 
comprised of representatives from areas of the state gov
ernment concerned with the coastal management, representa
tives from the six regional commissions, and citizens ap
pointed by the Governor. With this mixture of decision
makers, the legislation has attempted to designate a 
group to administer coastal policy that is representative 
of all the coastal interests. However, the coastal pro
gram itself has as its major function applying controls on 
development in order to protect California's coastline. 2 

One more piece of background information about Cali
fornia's program is necessary to analyze agreements between 
agencies and other governmental units in implementing 
coastal zone policy. That is, impetus is downward to lo
calities in managing the coast. "Local Coastal Programs" 
are to be developed and approved by the state commission. 
In developing a Local Coastal Program, care must be 
taken to ensure that all existing state regulatory agencies 
will accept the program and agree to participate in it. 
Then, once the state commission approves the Local Coastal 
Program, the regulatory agencies are bound to comply with 
it. The Local Coastal Program becomes the last stopping 
point in the application process. All those desiring 
coastal permits must be assured of meeting the regulatory 
agencies' requirements before the Local Coastal Program 
can review the application for final approval. 

The Local Coastal Program has complete authority over 
all activities in its area, and handles most of the permit 
applications on an individual basis. This procedure is 
standard with the exception of items that are considered 
on the Consent Calendar. The Consent Calendar consists 
of several permit applications that will be voted on in 
a block. These items will be treaied as one single permit 
and will be subject to one public hearing. Single family 
homes are the most common items on the Consent Calendar. 
Although California's program structure does not necessi
tate an MOU with other agencies for this streamlining pro
cess, the idea of codification of permit approval for 
minor or completely acceptable projects makes an MOU be
tween agencies very attractive for states with a program 
not as powerful as that of California. In California an 
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item may be taken off its Consent Calendar by three commis
sioners and then sent through the normal permitting pro
cess. Such a system could operate in a state without a 
central regulatory agency by having an MOU between agency 
heads pertaining to the formation of a similar uncontested 
calendar and methods of withdrawing an item from the calen
dar. 

What happens in California when a state agency has a 
disagreement or conflict with a Local Coastal Program? 
A conflict resolution procedure is not really needed be
cause all related state agencies must give their approval 
of a local program before the state commission will give 
the program authority. The iocal program is responsible 
for reconciling any conflict with other governmental units. 
However, if a conflict arises after a Local Coastal Pro
gram has been approved, the local coastal management of
fice can either revise its program to satisfy the complaint 
of the state agency or refuse to change its program and let 
the agency appeal to the state commission to settle the 
disagreement. This process is just another example of how 
the centralized structure of the California Coastal Com
mission supercedes the need for an MOU. 

Delaware 

The entire state of Delaware is part of the coastal 
program, a fact which is of interest to this study because 
of its method of implementing coastal policy by executive 
order.3 

The Governor of Delaware has decided to take complete 
authority in instituting a coastal management program. 
Executive Order Number 60 designates the Office of Manage
ment, Budget, and Planning to run Delaware's coastal pro
gram. This order would be meaningless if state agencies 
concerned with activities affecting the environment re
fused to recognize or yield authority to the new state 
management program. To overcome any possible resistance 
to the policy of a centralized management program, the 
Governor issued Executive Order Number 61 calling for 
state agencies to comply with the coastal program's poli
cies. To ensure a smooth transition into a different 
management structure and hierarchy in the state, the 
coastal program follows a system of networking in imple
menting its policy with other agencies. State agencies 
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will be organized so as to nunlllll.ze duplication of efforts 
in land use management. If any conflicts arise under the 
new system, the Office of Management, Budget, and Planning 
has been designated to resolve them. 

Even under a networking system backed by executive 
order, MOU's can be helpful in interagency relationships. 
For example, the Department of Natural Resources and 
Environmental Control has signed an agreement that stipu
lates its specific compliance with coastal program regu
lations. In turn, the coastal program office has agreed 
not to issue a permit or status statement until the appli
cation has been reviewed by the DNREC. The program seems 
to be capable of coordinating all the state governmental 
units in adminstering its management policy. The concern 
with such a system for Texas is to what extent it is prac
tical for management policy to be implemented under execu
tive order. 

Florida 

The Florida program is not approved by the Federal 
Office of Coastal Zone Management. However, the program 
is worthy of analysis because of its method of handling 
interagency conflict. The goal of the program is to 
refine coastal management policy and not make an attempt 
to expand the existing management scheme. 

In the structure of the Florida state government, 
coastal management is the responsibility of the Department 
of Environmental Regulation, and the make-up of the coast
al program office is the responsibility of the Secretary 
of DER. The Secretary is appointed by the Governor. 

The desire for coastal management in Florida was 
expressed by the state's rulemakers. In 1977 the legis
lature called for the development of the Florida Coastal 
Management Program. The resulting program was presented 
to the state legislature in 1978. The program stated that 
its policies will be implemented by requiring all state 
agencies to change their rules and regulations to confof11 
to the standards set by the coastal management program. 

Memoranda of Understanding per ~ have not been de
veloped in Florida yet. The program calls for a system 
of networking that involves governmental coordination of 
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state agencies which operate under the control of the 
Governo+ or the Governor and the Cabinet. The program 
suggests that an interagency conunittee should be created 
by the Governor to resolve coastal interest conflicts 
among agencies. This interagericy conunittee would be 
chaired by the Governor with its membership consisting of 
the heads of the state agencies. The "super" committee 
would take the place of a conflict resolution 
procedure, as all problems and disagreements with coastal 
management policy should be resolved in committee meetings. 
This conuni t tee would not, however, s upercede the need f·dr 
agreements between agencies and the coastal management 
office in administering the policies of the coastal pro
gram. In fact, it is essential that MOU's be developed 
for the permitting process to minimize conflicts that 
would require resolution by the interagericy committee. 

Asking the agencies to change their rules to fit the 
coastal program's may not be sufficient action to most 
effectively administer the program. Agencies may want to 
see certain stipulations or considerations in the program 
in return for their cooperation. A joint agreement be
tween each agency and the coastal program office would 
more clearly define all the management concerns and en
hance the possibility of successful interagency coordina
tion that the program is striving to achieve. Much work 
needs to be done on some type of MOU, or else the conflicts 
that arise may be too numerous and too menial a task for 
heads of agencies to bother with in the proposed inter
agency committee. 

Puerto Rico 

The commonwealth of Puerto Rico operates under a 
coastal program that has been approved by the federal 
Office of Coastal Zone Management. The Puerto Rico pro
gram implements coastal management by streamlining exis
ting administrative procedures. A Coastal Management Unit 
established in the Department of Natural Resources of the 
conunonwealth government ad.ministers the coastal program. 

The structure of the commonwealth government bypasses 
the need of an MOU between agencies and the Coastal Man
agement Unit. Puerto Rico has a powerful interagency 
conunittee similar to .but with more controlling authority 
than what Florida wants for its program. This interagency 
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committee is called the Planning Board, and once a policy 
is adopted by the board, it becomes statutorily binding 
for all agencies in the government.5 Thus, the adoption 
of the Puerto Rico Coastal . Management Program by the 
Planning Board made coastal management policies binding 
on other agencies by law. Conflicts and permitting agree
ments are not the concern of the Coastal Management Unit 
because these matters are the responsibility of the Plan
ning Board. The Department of Natural Resources does have 
an MOU with the U.S. Army Corps of Engineers that simply 
states that the Corps will not give a coastal permit if 
the Department does not give its approval. 

The key to the Puerto Rico program, however, is the 
Planning Board. It is here that all commonwealth inter
agency MOU problems are handled. Under this system the 
Coastal Management Unit can concentrate its efforts on 
improving coastal management policy and not worry with the 
mechanics of achieving satisfactory agreements with all 
the agencies to administer the policy. 

Wisconsin 

Wisconsin's coastal zone management program is simi
lar in its goals to the proposed Texas Coastal Program. 
For example, the management office of the Wisconsin 
program is operating in a new organizational structure of 
the state government. Also, the program recognizes that 
there is not a lack of rules or regulations for coastal 
management but a lack of coordination. The State of 
Wisconsin Coastal Management Program does not involve the 
establishment of a super-agency or any new permitting 
requirements. Its main goals are to make existing manage
ment techniques and institutions work better. Also, the 
program wants to serve as the single voice for the entire 
coastal zone in order to improve the management system 
and set long-term policy. 

The coastal program is administered by the Wisconsin 
Coastal Management Council, an independent decision-making 
council with a separate citizens advisory committee. The 
Office of State Planning and Energy in the Department of 
Administration serves as the lead agency and handles fund
ing and staffing. Besides the state Coastal Management 
Council, there are three regional commissions .to help imple
ment program policy. The Council itself consists of 
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twenty-nine members. State legislators, local and tribal 
government representatives, designees of state agencies 
and the University of Wisconsin comprise the membership. 
All these appointments are made by the Governor, but only 
four are discretionary. Gubernatorial executive order 
created the council, foll.owed by designation of a coastal 
council by legislative act. 

The Wisconsin Coastal Management Council is responsi
ble for the oversight of state agency compliance with the 
coastal program policies. This power is given by executive 
order but also supplemented by interagency agreements which 
serve as MOU's for the Wisconsin program. These interagen
cy agreements define interagency relationships and minimize 
duplicity of effort and conflicts in jurisdiction. The MOU 
for Wisconsin does not change the authority of the state 
agencies; they operate the same as before. The WCMC does 
not take any power from the agencies. The council can is
sue no permits nor purchase any land. Its job is merely 
to coordinate activities of the state agencies in order to 
obtain consistency in the implementation of the coastal 
program. In addition to its coordinating duties, the WCMC 
will also aid local governments if requested to do so, but 
the localities can continue their local plans without fear 
of state control. 

The coastal program has a conflict resolution proce
dure which states that the council will possess the "abili
ty to resolve conflict among competing uses. 11 6 In accor
dance with this policy, the WCMC tries to settle all con
flicts dealing with coastal management, but if a problem 
cannot be resolved, the Governor plays the central role of 
making a decision that is binding. 

In conclusion, the Wisconsin Coastal Management 
Council is a group representative of all coastal interests, 
with public participation being a major part of the program. 
The WCMC is not an all-powerful, regulatory agency; it only 
makes policy for those state agencies who manage the coast. 

Analysis 

In conclusion, the state programs can be divided up 
into two groups: those not needing an MOU, and those 
where the MOU is critical in the implementation of their 
program. California, Alabama, Delaware, and Puerto Rico 
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could all exist without a system of agreements between 
agencies. The agreements they have facilitate the process 
of implementing coastal zone policy, but all the programs 
could be administered almost as efficientiy .without any 
MOU's. The essential element to this characteristic stems 
from th.e fact that each of these programs are administered 
within a powerful controlling agency. For California, 
Alabama, and Delaware the coastal management office itself 
is the strong centralized body. In Puerto Rico a strong 
interagericy committee supercedes the need of an MOU process. 

The study of Wisconsin and Florida reveals a situation 
closely related to that in Texas. The programs in these 
states operate from a weak position in which the major func
tion is interagency coordination. The primary role of the 
coastal management offices in these states is simply to 
manage the coastal managers, whereas in the above cases the 
strong central agencies are the coastal managers themselves. 
For Wisconsin, Florida, and Texas, the MOU or some similar 
interag~ncy agreement must exist to administer the coastal 
program. The programs are in a position in the state struc
ture where there could be difficulty in implementing coastal 
zone policy without interagency agreements. 

The coastal management offices are created either by 
legislative act of by an executive order. While legisla
tion is not an essential factor to a good program, it can 
be helpful in showing popular support for executive action. 
The California, Alabama, and Florida programs were all 
created from legislation; Delaware, Puerto Rico, and 
Wisconsin came from executive orders. 

Another factor to consider in formulating an MOU is 
the representation of the group administering the coastal 
program. The policy makers of California, Alabama, and 
Wisconsin are representative of state and local governments 
and citizens living in or with interests in the coastal 
zone. The programs of Florida, Puerto Rico, and Delaware 
are administered by appointees made at the Governor's dis
cretion. 

One might think that the strongest base for developing 
a successful MOU would be to have a strong central agency 
administering the coastal program that was created by legis
lative act and has a representative body running the program. 
All these factors would result in a program above the need 
of an MOU, such as in California and Alabama. However, all 
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these conditions are not necessary to solve problems of 
interagency conflict. For example, Puerto Rico has a 
coastal management office that was created without legis
lation, is not representative of any group, and is subject 
to a powerful rule-making body above it, yet the unique 
aspects of the government has it that no complications 
among agencies in coastal zone policy occur that cannot be 
resolved. This synopsis is very broad but true nonetheless: 
there is no rule of thumb when it comes to formulating 
working agreements between agencies and the offices managing 
the coastal program. All the coastal states have unique 
programs administered by a unique group of state citizens 
within a unique governmental structure. There is no system 
better than any other in handling coordination of coastal 
zone policy. 
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Chapter 8 

RE!COMMENDATIONS FOR IMPACT MANAGEMENT 

Introduction 

After analysing other state programs, we can now 
return to the Texas Coastal Program and see how the les
sons learned in other states can be applied to Texas. 
In doing this, we must bear in mind the unique aspects of 
state government in Texas and not let attractive struc
tures of coastal management in other states sway the pro
gram in a direction that would be unrealistic for this 
state. 

For example, there is basically no way that a power
ful, centralized agency, such as exists in California, 
could be instituted into Texas' management plan. The 
power base in the Texas state government is too spread 
out and institutionalized to be tampered with. Also, many 
states administer their coastal program through a repre
sentative policy-making body. Texas already has such a 
body that serves as the lead agency for the coastal pro
gram: TENRAC (Texas Energy and Natural Resources Advisory 
Council). It would not fit the present structure for the 
coastal program office to have representatives of agencies 
and the coastal citizenry in charge of the implementation 
of the Texas Coastal Program, no matter what the arguments 
for facility in interagency coordination are. Lastly, a 
legislative act does not guarantee a resolution of the 
Memorandum of Understanding problem between government 
agencies, departments, and offices. Witness Florida and 
its coastal program, backed by statutory authority yet 
still finding difficulties in administering its program 
within the state government. Coastal zone management by 
executive order has worked for Delaware, but this action 
was complemented by a second order calling for compliance 
with the coastal program by all agencies concerned. The 
practicality and legality of such an order of compliance 
in Texas can be questioned.It would inherently prove to 
be an unpopular command with state regulatory agencies, 
resulting perhaps in a less than cooperative attitude to
ward organized coastal zone policy. 

In sum, the Texas Coastal Program should maintain its 
present position in the state government structure and in 
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the coastal zone management structure. The system as it 
is now can undertak.e . the task of interagency coordination. 
With the Texas Coastal Program's position in the coastal 
management system, the MOU becomes the most important 
component of the program. How, then, can the program most 
effectively use joint agreements with agencies to best 
benefit coastal zone management? 

Information Center 

There is no official single voice for the coastal 
zone in state government today. The Texas Coastal Program 
can make a valuable contribution to efficiency in the man
agement of coastal activities by having its office serve 
as the central voice for the coastal zone. Being the cen
tral voice means that the program office would serve as 
the information center for all coastal interests. Regula
tory agencies, business and industry, policymakers, and 
citizens could all bring their questions to the TCP office 
and have them answered by the office or be referred to 
someone who has the answer. Presently, the function of 
informing people about the coast is non-existent, and as 
a result, no one knows exactly where to go for answers. 
They must guess which agency will have all the information 
they want, and the problem intensifies when the agency or 
department cannot answer the question and does not know 
for sure who can. The TCP office can solve this problem 
by being the official body to which coastal zone questions 
may be directed. 

The benefits of such a center are extended to all 
coastal interests. Agencies can themselves become more 
informed about the total coastal rranagement picture, and 
legislators and other policymakers such as TENRAC can re
duce the time and effort needed to find facts. But the 
real beneficiaries of an information center are the poten
tial permit applicants. They can come to the TCP office 
and find out who they need permits from and what possibili
ties of project approval are before they begin plans on 
the activity. The TCP office can save time and energy for 
everyone involved in the review of the activity by supply
ing technical information, such as how long and wide roads 
can be and what the construction restrictions have been 
for similar projects in the past. 
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For this idea to be accepted under the present 
system, an MOU with the regulatory agencies would be 
necessary in order to obtain cooperation in supplying 
information to the coastal program office. In return 
for the willingness to provide information, the program 
office could agree to be open to the desires of the 
agencies in relaying the information to those who re
quest it. In any event, some type of informal agreement 
is necessary to ensure an attitude of cooperation be
tween regulatory agencies and the coastal program office 
to create a more informed coastal management process for 
all coastal zone intere~ts. 

Codification of Permits 

What might be an even greater contribution to coastal 
zone management is a codification of all the agency permits 
into one application for each coastal activity. Such a 
system would be a great benefit to all permit applicants, 
but would be especially helpful to the small businessman 
on the coast. With a single permit application to com
plete, the small businessman would be less likely to be
come discouraged than in the present permit process where 
activity approval by all agencies is a time-consuming 
process -that simply cannot be afforded by a small enter
prise. If the idea of a single permit for private wet
land applicants proves to be unattainable, an attempt at 
standardizing all the agency permits would be helpful to 
the permit applicant and coastal zone managment. Some 
simplification of the permit process must be done if a 
more organized coastal permitting plan is to be imple
mented. 

One way to simplify the permit process is through 
the development of an MOU between agencies stating that 
a permit will be issued if certain conditions are met by 
the project. The MOU would also call for one public 
hearing for the project instead of numerous hearings for 
different coastal concerns. A regulatory agency signature 
on the MOU would mean tha.t the project meets a set of 
guidelines or rules of the agency that represent its 
strictest criteria; then, there would be no need for fur
ther review. An agreement such as this greatly lessens 
the amount of time and paperwork spent on projects likely 
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to be approved anyway by going through the normal lengthy 
process of permit approval. Only small projects could 
possibly fit all the criteria, so not much would be lost 
if the MOU proves to be unsuccessful in proper coastal 
management of resources. Also, a trial period of one or 
two years could be placed on the MOU with the stipulation 
that a review of all projects approved under this MOU is 
required at the end of the trial period. 

Coordination of the Coastal Managers 

Whether the coastal program calls for a permit codi
fication process or an information center or some similar 
role, the program must emphasize its position of being in 
the center of the coastal management process, and, hope
fully, through a system of MOU's can realistically serve 
as the coordinating body in the implementation of coastal 
zone policy. The TCP office will make no rules nor issue 
any permits itself, but through a give and take process it 
can attempt to organize coastal zone management by helping 
solve such problems as conflicts in jurisdiction and dupici
ty of efforts among agencies. Some of the problems in 
jurisdiction, of course, can be handled in the courts, but 
this is a long, drawn-out process, and it just might be of 
benefit to have an informative, unbiased body to work out 
an agreement between conflicting jurisdictions on the coast 
that would be a compromise between the two agencies. If 
no agreement can be made, the judicial process is always 
there to fall back on. Also, the TCP office can discour
age duplication of effort by developing MOU's between 
agencies with duplicative functions dividing the responsi
bilities and allowing for more efficiency in the manage
ment process. It may be that some agency will gladly give 
up a responsibility that some other agency is also fulfil
ling. 

In conclusion, in formulating the Texas Coastal Pro
gram we need not worry with long-term policy and techni
cal requirement decisions. These initiatives will come 
from TENRAC and the regulatory agencies. The program 
office does not necessarily have to be an expert on eco
logical patterns of the coastal zone and the effects of 
activities on these patterns. It must, however, be an 
expert on the source of this information and on the agency 
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policy on the subject. For example, it is not so impor
tant to know why oyster beds need be protected as it is 
to know they do require protection and that the Texas 
Parks and Wildlife Department knows why. It is hot so 
important to know why a road must meet certain conditions 
to be built in a wetland as it is to know those conditions 
and that the U.S. Army Corps of Engineers can supply the 
needed information. 

What is necessary for successful implementation of a 
coastal program for Texas is an attitude among all govern
ment entities that everyone is on the same side in working 
toward the goal of the most effective kind of coastal man
agement for our unique state; all governmental inputs have 
the same outcome in mind. Once this thinking is estab
lished, a system of MOU's can be developed through a coordi
nating process by the TCP office with and among regulatory 
agencies. The program office will operate as official 
manager of these sets of agreements which will result in a 
more efficient use of state time and money for managing the 
coastal area. What is more important, though, is that 
Texas will have formulated a positive program. The pro
gram does not say what one can't do or where one can't 
operate, but instead tells an applicant how he can get his 
project approved and what is the most expeditious method 
of doing it. With an official center for coastal activi
ties, all permit applicants will find it easier to gain 
permit approval, or at least understand what must be done 
for approval. Also, the agencies wil know more about each 
other and understand better the total coastal management 
process. Finally, the Texas Coastal Program with its MOU's 
represents a practical plan in which the major goal is to 
help all coastal interests, not restrict them. 
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