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Foreword 

The Lyndon B. Johnson School of Public Affairs has 
established interdisciplinary research on policy prob
lems as the core of its educational program. A major 
part of this program is the nine-month Policy Research 
Project, in the course of which two or three faculty 
members from different disciplines direct the research 
of ten to twenty graduate students of diverse back
grounds on a policy issue of concern to an agency of 
government. This "client orientation" brings the stu
dents face to face with administrators, legislators, and 
other officials active in the policy process, and demon
strates that research in a policy environment demands 
special talents. It also illuminates the occasional dif
ficu lties of relating research findings to the world of 
political realities. 

This report was produced by faculty and student 
participants in a Policy Research Project during the 
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academic year 1980-8 l . It is a study of the usury laws 
of Texas, with its main focus on the availability and 
cost of consumer loans made under Chapter 3 of the 
Texas Credit Code. The study was funded by the Texas 
House of Representatives and the Lyndon Baines John
son Foundation. 

It is the intention of the LBJ School both to develop 
men and women with the capacity to perform effec
tively in public service and to produce research that 
will enlighten and inform those already engaged in 
the policy process. The project t hat resulted in this 
report has helped to accomplish the former; it is our 
hope and expectation that the report itself will con
tribute to the latter. 

Elspeth Rostow 
Dean 
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Preface 

Enactment of H.B. 1228 by the Sixty-Seventh Legis
lature of Texas, Regular Session, 1981, substantially 
revised the usury laws of Texas, which had been in 
effect since their adoption in 1967. This study pro
vides an analysis of the availability and cost of Chap
ter 3 consumer loans made under provisions of the 
Texas Credit Code that governed the operations of 
the consumer finance industry prior to enactment of 
H.B. 1228. The revisions adopted by the Sixty-Seventh 
Legislature had not become effective at the time this 
study was completed. Moreover, data required for 
analysis of the impact of H.B. 1228 will not be available 
until at least a year after its effective date. From the 
standpoints of methodology and the availability of 
comparative data, it is hoped that this report will 
prove to be of value to researchers who one day may 
be assigned the responsibility of measuring the im
pact of H.B. 1228 on the consumer finance industry 
and the customers it serves. 

With the spiraling of interest rates and other busi
ness costs since the Texas usury laws were enacted in 
196 7, lenders operating under provisions of Chapter 3 
of the Texas Credit Code argued that the bracket 
structure and interest rate maximums of Chapter 3 
were outdated and inadequate. They claimed that the 
making of small loans was no longer profitable and 
that unless legislative relief was granted, firms pro
viding this type of loan would be forced out of the 
market. The objective of this study is to provide mem
bers of the Texas Legislature and other interested 
parties with the basis for evaluating the merits of 
those claims. 

In the course of this study interviews were con
ducted with consumer spokesmen, representatives of 
lending industry associations, Federal Reserve Bank 
staff, managers of local lending institutions, financial 
regulatory officials from the other forty-nine states, 
authors of past research, and the commissioners and 
staff members of the State Banking, Credit Union, 
Savings and Loan, and Consumer Credit Commissions. 
Among the issues addressed during the interviews 
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were the availability of credit, the implementation 
and administration of existing laws, the nature of 
usury legislation in other states, the costs of making 
loans, the incidences of and potential abuses in the 
practice of uflipping," and insurance procurement. 
Other issues considered included the effect of present 
laws on the growth and profitability of the lending 
industry, the impact of inflation and rising interest 
rates on its earnings, and the volume and distribution 
of loans over the past decade. 

The research group has also reviewed a wide range 
of usury law studies and articles published in trade 
bulletins, law journals, business periodicals, economic 
journals, and government documents. Additional in· 
formation has been derived from the response to a 
survey mailed to the financial regulatory agencies of 
the fifty states. 

Major sources of data on the consumer finance in
dustry in Texas included the financial reports of the 
Texas Office of Consumer Credit Commissioner and 
responses to a detailed financial questionnaire by ten 
companies who do over 70 percent of Chapter 3.15 
lending in Texas. The research reports on finance 
companies prepared annually by the National Con
sumer Finance Association were a source of valuable 
information on the industry nationally. 

Chapter l of this report provides a brief history of 
usury law prior to 1967, summarizes the substantive 
chapters of the Texas Credit Code, with particular 
emphasis on Chapter 3, and reviews Texas legislative 
activity in the field of usury law since 1967, including 
the recently enacted H.B. 1228. A comparison of the 
usury laws of the other states with those of Texas is 
covered in Chapter 2. Chapter 3 provides a financial 
analysis of the Code's Chapter 3 lending industry in 
Texas with the objective of determining the economic 
status of the consumer finance industry in Texas. 
Administration of the Texas Credit Code by the Office 
of Consumer Credit Commisioner is the subject of 
Chapter 4. The final chapter, Chapter 5, consists of 
the study group's findings and recommendations. 





1 Texas Usury Laws: An Overview 

Historical Perspective 

Prior to 1960, the Texas Constitution imposed an 
interest rate ceiling of l 0 percent per annum on all 
lending in Texas. In 1960, a constitutional amend
ment was passed that authorized the Legislature to 
license and regulate lenders and permitted it to set 
interest rate ceilings above l 0 percent for specified 
categories of loans. The 10 percent maximum interest 
rate still applies to all types of loans for which special 
rates have not been established by the Legislature.1 

Passage of the 1960 amendment was designed to 
give the Legislature a firm constitutional basis for 
dealing with two interrelated problems that long had 
been developing under the 10 percent usury ceiling. 
First, there was widespread agreement that a 10 per
cent interest rate did not provide an adequate rate of 
return to lenders loaning amounts under $2,500. Thus, 
the availability of funds for these small loans was 
restricted. Secondly, the shortage of small loan funds 
at legal interest rates led to the entry of many unde
sirable lenders into the industry.2 These lenders 
grossly violated the usury ceiling, harassed their cus
tomers, and engaged in practices designed to perpetu
ate the indebtedness of borrowers.3 

Both problems were recognized by the Legislature 
as early as 1927, and several corrective statutes were 
subsequently enacted. However, these statutes proved 
largely ineffective, and a 1959 study by the Legislative 
Council found the same pattern of abuse prevalent. 
This study also suggested that the most effective 
remedy would be to regulate small lenders by institu
ing licensing requirements and permitting them to 
charge interest rates sufficient to yield an adequate 
return on their investment. The 1959 report concluded 
that a constitutional amendment would be necessary 
to enable the Legislature to approve the higher interest 
rates required under this approach.4 

In 1963, the Legislature acted under the constitu
tional authority gained three years earlier by passing 
the Regulatory Loan Act. The Act required lenders 
making cash loans of under $1,500 to obtain licenses 
from the State; it also set usury ceilings higher than 
ten percent for such loans. The act established the 
Office of the Regulatory Loan Commissioner as the 
licensing agent. This office, and its functions, was 
replaced by the Office of Consumer Credit Commis
sioner in 1967.s 

An aspect of the 1963 Act, which is important in 
understanding the structure of the Texas consumer 
finance industry today, is that it distinguished be
tween loans over $100 and those under $100 in estab
lishing rates and payment terms.6 This distinction 
stemmed from recognition by the Legislature of the 
fact that the Texas consumer finance industry had 
long been characterized by the existence of two types 
of operations with distinctly different cost structures 
and clientele. These were the "small" lenders who 
made loans of more than $100, and the "small, small" 
lenders who mainly made loans of under $100. 

Under the 1963 Act these lenders became known as 
A and B lenders, respectively. When the Regulatory 
Loan Act was repealed with enactment of the Con
sumer Credit Code in 1967 this distinction was re
tained; however, under the 196 7 Legislation the" small" 
and the "small, small" lenders have come to be com
monly referred to as 3.15 and 3.16 lenders, respectively.7 

Summary of the 1967 Code 

The Texas Legislature enacted the Credit Code in 
an effort to provide a regulatory structure covering all 
types of consumer credit transactions. It was the in
tent of the Legislature to protect the citizens of Texas 
from the abusive and deceptive practices of unscru
pulous operators. A brief overview of the 1967 Texas 
Credit Code follows. 

Chapters 1 and 2 

Chapters 1 and 2 deal with general usury provisions 
and the definition of terms used throughout the Credit 
Code. Chapter 1 of the Code deals with the determina
tion of the rate of interest on loans secured by a lien 
on any interest in real property, interest charges by 
registered securities brokers or dealers, and loans 
guaranteed or insured by an agency of the United 
States. This chapter imposes a 10 percent per annum 
interest rate ceiling on all lending in Texas unless 
otherwise authorized by law. When no specified rate 
of interest is agreed upon by the parties the applicable 
rate is 6 percent per annum, while the rate on legal 
judgments is 9 percent per annum. Usury is defined in 
this chapter as interest in excess of the amount al
lowed by law. 

Chapter 1 prescribes penalties for any person who 
contracts for, charges, or receives interest that is 
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deemed usurious. These penalties include monetary 
damages based upon the usurious interest rate charged 
the consumer as well as attorney fees. 

Chapter 2 creates the Office of Consumer Credit 
Commissioner and delineates the duties and respon· 
sibilities of that office. The chapter provides for public 
enforcement of the Code by the Consumer Credit 
Commissioner and establishes procedures for private 
enforcement by means of civil actions for statutory 
penalties and attorneys' fees .a Chapter 2 also prohibits 
false, misleading, or deceptive advertisement of in
terest rates and provides that credit cannot be granted, 
restricted, or limited on the basis of sex. 

Chapter 3 

Chapter 3 is a many-faceted chapter. It covers ap
plication for license, fees, and bonds. It exempts credit 
unions, banks, and savings and loan associations from 
paying the investigation fee, annual license fee, or 
bond because they meet equivalent requirements un
der the jurisdiction of other state agencies. It goes on 
to. deal with other responsibilities and the authority 
of the Consumer Credit Commissioner. 

As noted earlier, Chapter 3 loans fall into two size 
categories: loans under $100 13.16 loans) and those 
between $100 and $2,500 13. l 5 loans). Rather than an 
annual percentage rate {APR) or add-on rate, for 3.16 
loans the statutes authorize specified charges in rela
tion to loan size. On loans under $30 the charge is $1 
for each $5 borrowed. For loans between $30 and $100 
an acquisition fee equal to one-tenth the cash ad
vance is permitted. In addition, there is authorized a 
handling charge of $3 per month on loans of between 
$30 and $35, $3.50 on those between $35 and $70, and 
$4 per month when the cash advance is between $70 
and $100. The maximum repayment period for 3.16 
loans is one month for each $10 of cash advance up to 
a limit of six months. The APR on these loans varies; 
it can be as high as 240 percent. 

Loans between $100 and $2,500 are governed by the 
3.15 rates of $18 add-on per $100 for loans up to $300 
and $8 add-on per $100 for amounts in excess of $300. 
"Add-on" is a flat charge added to the amount borrowed. 
On a $300 loan an $18 per hundred add-on comes to 
$54 (3 x 18), which on a one-year monthly installment 
loan is equivalent to a 31.72 APR. On a one-year 
installment loan an $8 add-on is equivalent to an APR 
of 14.45. For loans of more than $300 both rates apply: 
the $18 add-on for the first $300 and the $8 add-on for 
the balance. It also should be noted that the method 
used in computing a single rate applicable to the total 
loan contemplates that the part of the loan bearing 
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the higher rate (the first $300) is the last to be repaid 
by the borrower. 

The loan ceiling for 3.15 loans is $2,500, and the 
payment schedule has a maximum time period of 
thirty-seven months for loans up to $1,500 and forty
three months for those between $1,500 and $2,500. 

On any Chapter 3 loan of $100ormorea lender may 
require a borrower to provide life, health, and accident 
insurance as "additional protection for a loan." On 
loans over $300 the borrower can be required to in
sure any tangible property used as collateral for a 
loan. While the lender may, and usually does, sell this 
insurance to the borrower, the law provides that the 
borrower has the option of obtaining the necessary 
insurance coverage elsewhere. No insurance require
ment is permitted on 3.16 loans. 

Chapter 4 

Larger installment loans are regulated by Chapter 
4 of the Texas Credit Code. Chapter 4 allows a lender 
making a consumer loan to charge interest not to 
exceed an add-on interest charge of $8 per $100 per 
annum {14.45 APR). This rate applies to loans of any 
amount !i.e., no minimum or maximum loan limit) 
not secured by a lien upon real estate. The loan may 
be repaid in installments, with no restrictions on the 
payment schedule. 

The interest may be computed on the cash advance 
at the time the loan is made for the full term of the 
loan contract (precomputed interest) or the interest 
may be computed on the monthly unpaid principal 
amounts. The monthly rates of interest must not yield 
an interest rate exceeding the $8 per $100 per annum 
add-on. 

The only other charges allowed by this chapter, 
with the exception of insurance, are late charges on 
past due and deferred payment. On a loan contract, 
which includes precomputed interest and successive 
monthly installments, the lender may charge an ad
ditional fee not to exceed five cents for each dollar of 
any scheduled installment more than ten days past 
due. The lender is also allowed to charge additional 
interest if an installment is to be deferred and the 
maturity extended. 

Prepayment of a loan regulated by this chapter is 
allowed in full at any time. When an installment loan 
is paid before the maturity date, the lender is obligated 
to return a portion of the precomputed interest to the 
borrower. The amount refunded is dependent on when 
the prepayment is made during the payment schedule. 
If the loan contract charges interest on the unpaid 
principal balance, the lender retains all the interest 
on the unpaid balance until the final payment. 



A lender may require or request a borrower to pro· 
vide credit life insurance and credit health and acci
dent insurance as additional protection for a loan 
made under the authority of this chapter. On any loan 
of $300 or more, a lender may request or require a 
borrower to insure tangible personal property offered 
as security for the loan. If a borrower is required to 
purchase insurance for the loan, he/she has the op
tion of using existing insurance policies to insure the 
loan. As with 3.15 loans the law provides that the 
borrower has the option to purchase the insurance 
from the lender or from any insurance company au
thorized to transact business in Texas. 

When borrowing $2,500 or less it would be more 
economical for the borrower to obtain the loan under 
the designated interest rates of this chapter instead of 
the rates permitted under Chapter 3. However, these 
loans with rare exceptions would be made under 
Chapter 3 because of the lender's option to make 
loans at the highest allowable interest rate. 

Chapter 5 

Chapter 5 of the Credit Code regulates secondary 
mortage loans. These loans are defined as loans se
cured by any lien or interest in real property already 
subject to one or more liens or security interests that 
are not repaid within ninety days. This chapter limits 
the interest rate to 10 percent per annum on secondary 
mortgage loans made by any person other than banks, 
savings and loan associations, and credit unions. Per
sons licensed under Chapter 3 may charge an add-on 
rate of $8 per $100 per annum on secondary mortgage 
loans. 

Under Chapter 5 lenders may also charge default 
interest not to exceed five cents for each dollar of the 
loan not paid ten days after any installment due date. 
If the payment dates are deferred and the maturity of 
the contract extended, the lender may collect addi
tional interest equal to the APR charged on the original 
loan. 

Similar to Chapters 3 and 4 lenders, secondary 
mortgage lenders may require a borrower to provide 
credit life and credit accident and health insurance. 
On loans of $300 or more, a lender may also require a 
borrower to insure property offered as security for the 
loan. 

Chapter 6 

Chapter 6 governs retail installment sales by retail 
sellers. Retail installment sales are defined as the 
purchase of goods and services used primarily for 
personal, family, or household use in which payment 
is made over time. Transactions covered by this chap-
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ter of the Code are made through a retail installment 
contract or a charge agreement with the retail seller. 
This chapter does not cover purchases made with 
bank and similar credit cards (e.g., American Express, 
VISA, MasterCard). 

For purchases made under this chapter, the buyer 
agrees to pay the unpaid balance in one or more pay
ments together with a time price differential. The 
"time price differential" is the amount paid by the 
buyer for the privilege of purchasing goods or services 
through installments over a period of time. In addi
tion, the term also includes any amounts paid to the 
seller as consideration for accepting payment over 
time under a credit card arrangement. According to 
the Code, the "time price differential" is not to be 
considered as interest. 

Purchases made under a retail installment contract 
and those made with a retail credit card are subject to 
different time price differentials. The maximum al
lowable time price differential for both types of pur
chases is based on the amount of the initial outstand
ing balance. In both cases the total amount of the time 
price differential as a percentage of the outstanding 
balance decreases as the size of the balance increases. 

The maximum time price differential per annum 
for purchases made under a retail installment contract 
is $12 per hundred on the first $500 of the outstand
ing balance (which translates into an APR of 21.47), 
$10 per hundred on the next $500 (an APR of 17.96), 
and $8 per hundred on any amount in excess of $1,000 
(14.45 APR). Notwithstanding the above provisions, a 
seller may charge a maximum time price differential 
of $12 for an initial outstanding balance of $75 or 
more (28.33 APR), $9 on an initial balance between 
$25 and $75 (on $25, an APR of 60.71), and $6 on an 
initial balance of $25 or less (on $10, an APR of 96.53). 
This provision allows the seller to collect larger time 
price differentials for initial balances under $100. 

Under the provisions of this chapter the seller can 
collect a delinquency charge if an installment pay
ment is more than ten days late. The charge cannot 
exceed $5 or 5 percent of the installment payment, 
whichever is less. The seller may, at the request of the 
borrower, amend the contract to extend or defer the 
due date for all or part of the installments. As a condi
tion of the amendment, the seller may charge fifteen 
cents for each $10 per month on the amount deferred 
or extended. 

The time price differential for purchases made with 
a retail charge card is fifteen cents per $10 per month 
on an unpaid balance of $500 and less (an APR of 
18.00). For the portion of any balance over $500 the 
differential is ten cents per $10 per month ( 12.00 
APR). The seller may charge a differential of not more 
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than seventy-five cents per month for unpaid balances 
under $50 (on $25, an APR of 36.00). 

On any retail installment contract ·or retail charge 
agreement made under Chapter 6 of the Code, the 
seller may require the buyer to provide life, health, 
and accident insurance as additional protection for 
the transaction. In addition, the seller may require the 
buyer to insure the property purchased or improved 
under a retail installment transaction covered in 
Chapter 6. The buyer has the option of obtaining the 
insurance from either the seller or another source. If 
the insurance is purchased from the seller, the pre
mium can be included in the unpaid balance and in 
the determination of the time price differential. 

Chapter 6A 

Chapter 6A regulates the credit sale of manufactured 
homes, mobile homes, and nonmobile manufactured 
housing. Manufactured homes are defined as family 
residential structures manufactured at a location 
other than the homesite. This definition includes all 
mobile and modular homes. 

Chapter 6A provides different rate structures for 
new and used manufactured homes. For the initial 
retail sale of a manufactured home, rates cannot ex
ceed $7.50 per $100 per annum (13.60APR);formanu
factured homes, which have been subject to prior 
retail sales, the rate cannot exceed $10 per $100 per 
annum ( 18.04 APR). Any manufactured home financed 
for a period of more than sixty months can be financed 
in two ways. Creditors may charge either the rates 
specified above or a time price differential. The time 
price differential must not exceed the charge per
mitted on manufactured homes sold for the first time 
($7.50 per $100 per annum). The total amount of the 
time price differential as a percentage of the unpaid 
balance decreases as the size of the balance increases. 
Similar to Chapter 6, the time price differential is not 
considered interest. 

Chapter 6A allows creditors to collect a delinquency 
charge for installment payments more than ten days 
late. The charge may not exceed $5 or 5 percent of the 
installment payment, whichever is less, and can only 
be collected once on any late payment regardless of 
the period of delinquency. Creditors may maintain a 
security interest on the manufactured home. 

Under Chapter 6A, creditors may also require a 
deposit on custom-ordered manufactured homes that 
will be applied toward the purchase price of the home. 
The deposit may not exceed 3 percent of the estimated 
cash price and is retained by the creditor in case the 
customer cancels the special order. 

Customers are entitled to a refund credit of the 
time price differential in the case of any prepayment; 
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however, creditors may deduct a $50 acqumt1on 
charge form the remaining time price differential. At 
the request of the customer, the creditor may extend 
or defer the due date for all or part of the installments. 
In return the creditor may collect a charge not to 
exceed the permissible annual percentage rate appli
cable the unpaid balance. 

Similar to provisions in other chapters, creditors 
may require a customer to provide credit life and/or 
credit accident and health insurance as additional 
protection, except when the customer is already pro
tected by group credit insurance. In addition, creditors 
may require the customer to insure the property in
volved in the credit purchase; the customer retains 
the right to purchase any insurance from the creditor 
or other sources. Failure to provide insurance permits 
the creditor to purchase the necessary insurance; these 
premiums, plus a 10 percent per annum rate. m;1y be 
added to the unpaid balance. 

Creditor are also permitted a $50 transte1 tee Ii ;; 

customer transfers any financial obligation of the 
credit sale contract to another person. If a custome1 
defaults on any obligation under the credit sale con
tract the creditor may, after thirty days, accelerate the 
maturity rate of the contract or take legal action against 
the customer. 

Chapter 7: Motor Vehicle Installment Salt, 

Chapter 7 of the Texas Credit Code go1 ~ .. : ~~ ti;, · 
purchasing of motor vehicles on credit, with · moto1 
vehicles" defined to include tractor trailers. tmcks. 
buses, mobile homes, and automobiles. The :'.:~ .rnce 
charges for these loans are determined by tht age am! 
type of vehicle. Under Chapter 7, mobile homes aft' 
considered vehicles designed and used primarily r, 
transport persons or property on public roads (e.g 
recreational vehicles, Winnebagos). These motorvehi 
des are not defined to include mobile or manufactur1 .. : 

homes, which are regulated under Chapter 61. 
New domestic and foreign vehicles, otht>r · ~ ,.:. · nr ·.•~ 

used for heavy commercial use, carry $7.50 per~ iUP 
per annum time price differential 113.60 APR). Used 
domestic and foreign vehicles not over two years i11 
age are subject to $10 per $100 per annum ch;1rge1' 
( 18.04 APR); the same rate applies to new heavy com
mercial vehicles. Domestic and foreign vehicles be
tween two and four years old carry $12.50 per $100 per 
annum charges (22.43 APR). All other used vehicles 
older than four years carry $15 per $100 per annum 
charges (26.62 APR), provided the principal balance is 
at least $300. Otherwise, the charge is $18 per $100 
per annum (31.65 APR). 

The following additional charges can also be at
tached to any motor vehicle transaction. All vehicle 



transactions, regardless of whether the vehicles are 
purchased with cash or on credit, are subject to a 
maximum $25 service fee for inspecting the vehicle 
and for proce,~sing the documents relating to the trans
action's closure. On defaults over ten days, a delin
quency charge of not more than 5 percent of the 
installment payment or $5.00, whichever is less, can 
also be collected. 

Under Chapter 7 the seller/lender can also require 
·the buyer to purchase credit life and credit health and 
accident insurance, and to insure the motor vehicle 
purchased. This insurance is provided at the buyer's 
expense; however, he/she is free to purchase the in
surance from any source. 

If a buyer prepays any part of the loan before its 
maturity or if a creditor demands full payment before 
the maturity date, the buyer is entitled to a credit 
refund. After deducting an acquisition charge of $25, 
the creditor must return to the buyer an amount at 
least equal to the finance charges on the unpaid bal
ance. 

Chapter 15 

Chapter 15 of the Texas Credit Code regulates re
volving loans and revolving triparty accounts. A re
volving loan account is defined as an arrangement for 
an open-ended line of credit between a creditor and a 
lender. Under the open line of credit, the customer 
may obtain loans from the creditor. 

Creditors, for both revolving loan accounts and 
revolving triparty accounts, are defined as any banks, 
savings and loan associations, or Chapter 3 licensees 
who lend money or extend credit to a customer under 
cards or credit cards. A creditor may authorize other 
legal entities, including individuals, to honor the cards 
or credit cards issued. 

A revolving triparty account is also an arrangement 
between a creditor and a customer for an open line of 
credit. Under the arrangement the customer may, by 
means of a credit card, obtain loans from creditors. 
These loans may be extended by other parties au
thorized to extend credit on behalf of the creditor. 
The customer may also use a credit card to lease or 
purchase goods and services from lessors and sellers 
authorized to extend credit on behalf of the creditor. 
The creditor pays the lessors, sellers, and other partic
ipating parties who have advanced credit to the cus
tomer on the creditor's behalf. The customer then 
pays the creditor. The most widely used revolving 
triparty accounts are bank credit cards such as Master
Card and VISA. 

Under both revolving loans and revolving triparty 
accounts, a customer may defer payment on any part 
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of its account balance. Interest is computed on the 
outstanding balance of the customer's account. 

A creditor may either compute interest at an annual 
rate of 14.4 percent on the entire average daily balance 
outstanding during a billing cycle, or he may compute 
interest on the average daily balance outstanding dur
ing a billing cycle at annual rates of: 

18 percent on that portion of the average daily bal
ance of $1,500 or less; 

12 percent on that portion of the average daily balance 
above $1,500 and less than $2,500; and 

l 0 percent on that portion of the average daily balance 
above $2,500. 

There may be no more than 12 billing cycles during a 
12-month period. 

Loans and extensions of credit under Chapter 15 
may be for business as well as consumer purposes. 
Any customer may request more than one account 
from a creditor, but a creditor may not require a cus
tomer to have more than one account for the purpose 
of collecting more interest. 

Creditors may require the same insurance and col
lateral authorized by Chapter 4 of the Credit Code. 

Chapter 51: The Texas Pawnshop Act 

In 1971 the Texas Legislature enacted the Texas 
Pawnshop Act, adding Chapter 51 to the Credit Code. 
Under provisions of the Act pawnbrokers are defined 
as persons engaged in the business of lending money 
on the·security of pledged goods, specifically tangible 
personal property. Pawnbrokers purchase goods from 
borrowers, or pledgors, with the understanding that 
they will resell them to the borrowers at a fixed rate. 
The borrower has no liability for the repayment of the 
obligation. Pawn transactions are limited to terms of 
one month; no insurance charges are permitted under 
the terms of the Pawnshop Act. 

The Pawn Service Charge is the only fee allowed 
under provisions of Chapter 51. The chapter provides 
for a 20 pei:cent rate on loans up to $30 (240APR), and 
15 percent on loans between $30 and $100 ( 180 APR); 
on amounts greater than $100 but less than $300 the 
rate drops to 2.5 percent 130 APR), and 1 percent on 
amounts greater than $300 I 12 APR). In each case the 
applicable rate is on the total amount of the loan. 

On transactions of amounts less than $100, the 
pawnbroker is not required to refund any portion of 
the service charge in case of prepayment. The refund 
provision of Chapter 51 applies to transactions of 
amounts over $100: In case of prepayment, the por
tion of the service charge in excess of $15 is reduced 
by an amount equal to one-thirtieth of the total charge 
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for each day between the day redemption occurs and 
the original maturity date !always one month). The 
amount financed under this chapter must not exceed 
$2,500. 

Pledged goods not redeemed by the borrower must 
be held by the pawnbroker for sixty days from the date 
of the last fixed maturity date before the broker can 
sell the goods as his own. Chapter 51 provides for a 
"written memorandum" to verify the extension of a 
maturity date agreed upon by the pledgor and pawn
broker. If the pledged goods are redeemed within the 
sixty-day period, the originally agreed upon redemp
tion price must be paid. In addition, a charge is levied 
equal to one-thirtieth of th original monthly charge 
for each day following the original maturity date. 

Chapter 5 l of the Texas Pawnshop Act specifically 
prohibits the splitting of a pawn transaction. These 
"multiple concurrent transactions" are probably the 
most frequent violations of the Act. Simply stated, a 
multiple concurrent transaction is a transaction that 
is separated or divided into two or more transactions 
for the purpose of obtaining a higher service charge 
than allowed in a single transaction. The number of 
split-transactions violations has increased over the 
years because many pawnbrokers refuse to make 'loans' 
or transactions over $100. Pawnbrokers claim that 
they lose money on larger transactions because of the 
lower rates allowed. For any violation of this provision, 
the pawnbroker forfeits the right to collect twice the 
amount of the service charge. Furthermore, upon the 
pledgor's request, the pawnbroker is obligated to re
turn the pledged goods in return for payment of the 
balance remaining due. 

Licensees who contract for, charge, or receive a 
service charge in excess of twice the amount allowed 
are more severely penalized. The pawnbroker forfeits 
the right to collect any amount on the transaction 
and is further obligated to return the pledged goods to 
the pledgor. The pledgor is not required to pay the 
balance. 

Two chapters of the Credit Code are not summanzed 
here because they do not include usury provisions. 
Chapter 8 governs penalties for violations of the 
Credit Code and Chapter 9 concerns consumer debt 
counseling and education. The Consumer Credit Com
missioner has no authority or responsibility under 
Chapters 11 and 13. These chapters govern debt col
lection and home solicitation transactions. 

Recent Federal Legislation 

The Depository Institutions Deregulation and Mon
etary Control Act of 1980 !HR. 4986) was signed by 
President Carter on March 31, 1980, as Public Law 96-
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221. The 1980 Act is a comprehensive package of 
financial legislation, which attempts to address prob
lems pertaining to the structure of financial institu
tions. Title V of the 1980 Act deal with state usury 
laws, and the preemption of state usury ceilings is 
provided for in certain instances under Title V. 

Title V permanently preempts state usury ceilings 
land other state provisions that limit charges) on first 
mortgage loans made by depository institutions, mort
gage banks, and lenders approved by the Department 
of Housing and Urban Development. A state may 
enact legislation overriding the mortgage loan pre
emption and reinstating usury ceilings on mortgage 
loans if it does so within three years. 

State usury ceilings are temporarily preempted un
der Title V with respect to business or agricultural 
loans in the amount of $25,CX)() or more, and a ceiling 
is imposed upon the interest rates for such loans at 
five percentage points above the basic Federal Re
serve discount rate. This preemption expires in three 
years or at an earlier date if the state expressly rein
states its usury ceilings. Finally, Title V preempts 
state usury ceilings to permit insured state banks, 
branches of foreign banks, insured savings and loan 
institutions, insured credit unions, and small busi
ness investment companies to charge interest on loans 
at a rate of one percentage point above the basic 
Federal Reserve discount rate. Again, the state may 
reimpose its usury ceiling and override the preemp
tion. 

Mortgage loans and loans in excess of $25,CX)() fall 
outside the loans category that is the subject of the 
present inquiry. Thus, the only preemption of state 
usury laws provided by t he 1980 Act relevant to this 
study is found in the last provision mentioned above. 
Unless a state enacts legislation reinstating its usury 
ceiling, such ceiling is suspended for all loans made 
by the specified institutions and is replaced by an 
interest rate of one percentage point over the basic 
Federal Reserve discount rate. 

The extent to which the consumer loan industry 
will be affected by this legislation will depend entire
ly upon the situation found in each individual state. 
The consumer finance companies are not included in 
the list of institutions which may avail themselves of 
this new ceiling, so the interest rates which they may 
charge will remain the same. Banks, savings and loan 
associations, and credit unions, which are presum
ably competitors of the consumer finance companies, 
will be able to substitute this new interest rate of one 
percentage point above the Federal Reserve discount 
rate for the rate that is provided by state law. Of 
course, this new rate will be used only where it is 
higher than the state usury ceiling, so its use will 



depend upon the ceiling (or ceilings) in effect in each 
state. Where, for example, a state usury ceiling pro
vides for an interest rate of 36 percent, the qualified 
institutions will not use the new rate and the con
sumer loan situation will remain unaffected at least 
as to the bracket of loans to which the 36 percent rate 
applies. On the other hand, where a 10 percent rate is 
provided by state law, qualified institutions are cer
tain to use the new rate, and effects upon the consum
er loan industry will be seen. In cases where it is 
beneficial for the qualified institutions to use the new 
rate, the consumer finance companies may be disad
vantaged. 

Texas Usury Legislation: 1'81 

Every legislative session since 1967 has beenmarked 
by attempts to amend various sections of the Con
sumer Credit Code. The rate and bracket structure 
established by Chapter 3 has been among the most 
persistently challenged provisions of the Code. 

Typically, these proposals have been industry at
tempts to raise bracket and/or rate ceilings. Propo
nents of these attempts have argued that higher oper
ating and money costs were creating a profit squeeze 
that was forcing the industry to restrict the availabil
ity of credit to low-income borrowers. The most dire 
predictions were that the small loan business would 
disappear from Texas altogether. 

Prior to this year, the closest any of the efforts to 
increase small loan rates and brackets came to passing 
was in 1975 and 1977. In 1975 a bill introducing 
higher rates fell only two votes short of receiving the 
necessary two-thirds majority in the Texas Senate. In 
March 1977, the House Financial Institutions Com
mittee recommended unspecified rate increases and a 
$5,000 ceiling on Chapter 3 loans. Despite this addi
tional support, a bill designed to raise rates failed to 
pass the Senate in 1977 in the face of strong opposition 
from the Democratic Executive Committee. Again 
the difference was two votes. 

Whatever hopes the industry had for the 1979 Legis
ative Session received a setback in May 1978. At that 
time, voters in the Democratic Primary were presented 
with a referendum asking whether they were for or 
against the 1979 Legislature raising interest rates on 
loans of under $5,000. The voters rejected higher rates 
by a nine to one margin. 

A major factor in this lack of legislative success is 
the diversity of the financial community, whose sev
eral elements have failed in past legislative sessions 
to coordinate their efforts. Commercial banks, savings 
and loan associations, credit unions, consumer finance 
companies, sales finance companies, and pawnshops 
are business competitors with varying needs; a bill 
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devised by one segment of the industry may be un
attractive to another. 

Recognizing the problem, during the interval be
tween the 1979 and 1981 sessions of the Texas Legisla
ture a bill was drafted that met the perceived needs of 
all elements of the industry. H.B. 1228, passed by the 
Sixty-Seventh Legislature during its Regular Session 
with relatively little modification, is the product of 
that coordinated effort. 

The bill has the effect of wholesale revision of the 
credit code with respect to rates, brackets, and maxi
mum loan sizes. The maximum rate is established at 24 
percent per annum except where higher rates are spec
ified in the law. For example, the maximum rate on 
loans of over $250,000 for business, commercial, in
dustrial, and similar purposes (excluding agricultural 
loans) is 28 percent. The bill also provides for a floor 
under rates of 18 percent per annum. 

The specific rate is found (by the Consumer Credit 
Commissioner) by doubling the twenty-six-week Trea
sury Bill Rate. If this figure exceeds 24 percent !or 28 
percent where that maximum applies), then the rate is 
24 percent. If it falls below 18 percent then that mini
mum applies. If, however, the Treasury Bill Rate hap
pens to be over 9 percent but less than 12 percent !or 
14 percent where the maximum is 28 percent), then 
twice that rate is determined to be the maximum. 

However, under the provisions of the legislation, at 
any given time there are likely to be several maximum 
rates in use. This is because under various circum
stances lenders may use the Indicated Rate !derived 
from last week's Treasury Bill (T-Bill) rate), the Month
ly Rate (the average of the T-Bill rates of the past 
month), the Quarterly Rate Ian average of all T-Bill 
rates during the past quarter), and the Annual Rate 
(the average of T-Bill rates over the past year). 

The other feature of the bill that has broad ramifica
tions is the provision for annual indexing of brackets 
and allowable loan amounts according to the Con
sumer Price Index !CPI), which is compiled by the 
Bureau of Labor Statistics, United States Department 
of Labor, using 1967 as the base year. Because the CPI 
is now two and one-half times its level in 1967, this 
means that brackets and maximum loanable amounts 
(where such limits apply) will be increased 250 per
cent for the period ending June 30, 1982, over the level 
existing prior to enactment of H.B. 1228. This provi
sion affects the brackets used in Chapters 3, 6, and 51 
of the Texas Credit Code. 

For Chapter 3.15 lenders, the maximum loan under 
present law !i.e., before the effective date of H.B. 1228) 
of $2,500 will be increased to $6,250. The upper limit 
of the 18 percent add-on bracket will go from $300 to 
$750, and the 8 percent add-on will apply to loan 
amounts above $750 to $6,250. 
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The change in brackets, of course, will increase 
effective rates. On a $1,000 loan the borrower now 
pays interest at the annual rate of 31.72 percent (the 
APR equivalent of 18 percent add-on) on 30 percent of 
his loan ($300 of the $1,000 loan) and 14.45 percent 
(the APR equivalent of an 8 percent add-on) on 70 
percent of his loan (i.e., $700). With the new brackets 
he will pay 31. 72 percent on 75 percent of his loan 
($750) and 14.45 percent on the remaining 25 percent 
of the loan ($250). This is shown in the accompanying 
table (Table 1.1 in this text), which compares the 
annual percentage rates on twelve-month loans of 
selected sizes under the old and new bracket struc
tures. 

As illustrated by the table, increasing the 18 per
cent add-on upper bracket from $300 to $750 has the 
effect of increasing annual percentage rates for the 
loan sizes listed, ranging from 39.4 percent in the case 
of a $1,000 loan to 19 percent for a loan of $2,500. 

However, the aforementioned table does not tell 
the whole story because the financial institutions 
making Chapter 3.15 loans also make Chapter 4 loans. 
The maximum allowable rate for Chapter 4 loans is 24 
percent, a rate that is reached under the new Chapter 
3.15 bracket structure on a twelve-month loan of 
$1,370.74. For any Chapter 3.15 loan larger than 
$1,370.74, up to the $6,250 maximum, the allowable 
interest rate would be less than the 24 percent rate 

Table 1.1 

permitted on Chapter 4 loans of the same size. Lenders, 
therefore, will switch from Chapter 3.15 to Chapter 4 
on loans they make in amounts greater than $1,370. 7 4. 

This has the effect of limiting the extension of 
Chapter 3.15 loans to those borrowing $1,370.74 or 
less, with annual percentage rates ranging from 24 
percent to 31.72 percent. Thus, while the legislative 
sponsors of H.B. 1228 apparently did not intend that 
the 24 percent maximum rate provision be applicable 
to Chapter 3, it has in fact become the lowest annual 
rate that Chapter 3.15 lenders are required to use. 

Turning to Chapter 3.16 loans, the major substan
tive change made with enactment of H.B. 1228 was an 
increase in the loan ceiling amount from the present 
$100 to $250. Lenders making Chapter 3.16 loans of 
more than $100 (up to $250) are permitted to charge 
an acquisition fee of $10 and a monthly handling 
charge of $4 per month per $100 loaned. The terms of 
the loan can be one month for each $20 loaned. 

Thus, on a twelve-month $250 loan the total amount 
to be repaid is $380: the principal amount of $250 plus 
the acquisition fee of $10 and the handling charge of 
$10 per month, or $120. The borrower in this transac
tion pays interest at an annual rate of 85.39 percent. 
Under the old law a $250 loan would have been a 
Chapter 3.15 loan, with an annual interest rate of 
31. 72 percent. 

Comparison of Chapter 3.15 APRs under Present and New Bracket Structures 

New Bracket Structure 
Size of 12-Month Present Bracket % Increase over 

Loan Structure APRs APRs Present 

$ 500 24.91 31.72 27.4 
1,000 19.72 27.48 39.4 
1,500 17.97 23.19 29.0 
2,000 17.10 21 .02 22.9 
2,500 16.57 19.72 19.0 
6,250 * 16.57 

*The maximum 3.15 loan is $2,500 under the present law. 
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Appendix to Chapter 1 

Maximum Interest Rates Allowable In TexH 

Type of Loan 

1. All loans unless otherwise provided for 

2. $250,000 or more not for agriculture, ranching, 
or residential business purposes 

3. Residential loan-any amount first lien 

4. Residential loan-secondary or inferior liens 

5. Residential loan-FHA 

6. Residential loan-VA 

7. Business and agricultural loans over $25,000 

8. Oil and gas development over $500,000 

9. Installment loans any amount 

10. Regulated loans up to $2,500 repayable within 
37 or 43 months 

11 . Regulated loans $100 and less 

12. Credit cards and revolving cred it as defined in 
Chapter 15, Texas Credit Code 
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5. McAlister and Durkin, "An Economic Report on 
Consumer Lending in Texas," p. l. 

6. Texas Consumer Finance Association, "Consum
er Credit in Texas, the Need for Action in 1977," 
Texas Consumer Finance Association, Austin, 1977, 
pp. 3, 4. 

7. Ibid. 

8. "Consumer Law Symposium," St. Mary's Law 
fournal 8, no. 4, 1977. 

Maximum Interest Rate 

1. 10% (Art. 5069-1 .02) 

2. (a) 18% (Art. 5069-1 .07(b)) 
(b) If business loan see No. 7 

3. Preempted by Federal law (see text) 

4. 8% per $100, up to 14.45% simple for one year 
(Art. 5069-5.01 et seq.) 

5. Set by HUD (PL 96-153, 308) (Art. 5069-
1.09) 

6. Set by VA (Art. 5069-1 .09) 

7. Preempted by Federal law (see text) 

8. The highest of: 
a. 18% (Art. 5069-1 .07 (c)) 
b. If business loan see No. 7 

9. The highest of: 
a. $8 per $100 add-on up to 14.45% simple for 

one year (Art. 5069-4.01 et seq.) 

10. First $300-$18 per $100 per annum 
$300-$2,500-$8 per $100 per annum 
(Art. 5069-3.15 et. seq.) 

11 . Varying rates from 108% to 240% (Art. 5069-3.16) 

12. 18% on first $1,500 
12% on $1 ,500-$2,500 
10% on excess (Art. 5069-15.01) 
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13. Loans to corporations over $5,000 except re
ligious or charitable corporations 

14. Open Accounts 

15. Motor vehicle installment sales by auto dealers 
as defined in Chapter 7, Texas Credit Code 

16. Retai l installment sales by retail sellers as de
fined in Chapter 6, Texas Credit Code 

13. a. 18% (Art. 1302-2.09) 
b. If business or agriculture over $25,000 

see No. 7 

14. Not applicable 

15. Not applicable 

16. Not applicable 

Source: Taken from "Maximum Interest Rates Allowable in Texas-May 1, 1980," a chart prepared by Senator 
Ray Farabee, Chairman, and James Dodds, General Counsel of the Jurisprudence Committee of the Texas 
Senate. Reference to Federal preemption added. Note that the rates and brackets listed in this table are those 
that were in effect prior to the effective date of H.B. 1228 enacted by the Sixty-Seventh Texas Legislature, 
Regular Session, 1981. 
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2 Interstate Comparison 

To place the Texas regulation of small consumer 
loans in a broader perspective, the small loan laws and 
applicable rates and bracket structures of the other 
forty-nine states were analyzed. This comparative 
analysis will help define the relative position of small 
loan lenders in Texas. 

State Usury Laws 

Authority to regulate usury rates traditionally has 
been reserved for the states. The transactions to which 
usury rates apply were seen as local in nature and a 
proper subject of state regulation. Usury rate regula
tion is still an area of state authority, although the 
Depository Institutions Deregulation and Monetary 
Control Act of 1980 (discussed in the first chapter of 
this report) did preempt certain state usury ceilings. 
Even here state sovereignty ultimately is maintained 
by provisions that permit the states to reinstate their 
usury laws and override the federal preemption. 

Each state has laws that govern permissible interest 
rates on loans. Usury laws were first adopted in the 
United States by the original colonies and were based 
upon English law (the Statute of Anne, 1713). The 
usury ceilings in most states resulted from legislative 
actions, although in some states, including Texas, 
usury limits were incorporated into the state's consti
tutions. In most instances, these constitutions have 
been amended to allow for legislative enactment of 
usury ceilings. Arkansas and California are the only 
states that still maintain constitutional usury limits. 

All state usury laws provide for a fixed (legal) rate of 
interest that governs transactions where there is no 
contract in which another rate is agreed upon by the 
parties to the contract. The legal rate of interest is 
generally low and ranges from 5 percent to 12 percent 
per annum among the various states, with half of the 
states, including Texas, setting the rate at six percent 
per annum. However, most loans are made by con
tract, and it is with the laws governing these loans, 
and specifically small consumer loans, that this study 
is concerned. 

In a movement that began in the early part of the 
twentieth century, most states adopted special con
sumer credit laws regulating specific types and amounts 
of loans and removed them from the coverage of the 
states' general usury laws.1 This movement toward 
the adoption of small loan legislation began as a re
sponse to the problem of illegal loan sharking, which 
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was viewed as a grave social evil. Legitimate lenders 
could not feasibly make small loans to security-less 
wage-earners under the restrictive usury laws. Meet
ing these consumers' demand for small loans were the 
loan sharks, who charged exorbitant rates for their 
services. 

The Uniform Small Loan Law, originally promul
gated by the Russell Sage Foundation in 1916, attempted 
to address the problem of the loan shark business. 
This model statute permitted approved and licensed 
lenders to charge interest on certain loans at a rate 
higher than the generally permitted rate. Loans up to 
$300 qualified under the statute for the special rate of 
up to 3.5 percent per month on the unpaid principal. 
The model statute received a favorable response; by 
1941, thirty-five states had adopted it in some form. 
Today, all states except Arkansas have small loan 
statutes. 

Despite this common foundation, the regulations 
that govern small loans vary greatly from state to 
state and have been labeled by critics as "a confusing 
maze of overlapping regulations resulting from the 
piecemeal approach taken by the legislatures in re-

. sponse to particular demands."2 Such criticism led to 
the formulation of the Uniform Consumer Credit Code, 
(UCCC), which emphasized regulation of credit prac
tices while at the same time allowing competition 
and a reasonable rate of return to lenders.3 The goal of 
uniformity among the states that proponents of the 
UCCC envisioned, however, has not been achieved
only nine states have adopted the UCCC (or a varia
tion of it) since its proposal in 1969. 

The UCCC States 

The Uniform Consumer Credit Code was promul
gated by the National Conference of Commissioners 
on Uniform State Laws in 1968. The purpose of the 
Code was to abolish the plethora of prior laws on 
consumer credit and replace them with a single new 
comprehensive law providing a modem, theoretically 
and pragmatically consistent structure of legal regu
lation. The law was designed to provide an adequate 
volume of credit at reasonable cost under conditions 
fair to both consumers and creditors. Upon its enact
ment, credit regulation within a state would no longer 
consist of a number of separate, uncoordinated statutes 
governing the activities of different types of creditors 
in disparate ways. 
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All creditors dealing with consumers would be 
covered by the same statute. Under the UCCC, the 
total consumer credit process-from advertising through 
collection-would be within the scope of regulation, 
with variations in the law based on functional dif
ferences in the kinds of transactions rather than on 
the types of creditors involved. Whether a consumer 
finances an automobile with a sales finance company 
or borrows money from a consumer finance or small 
loan company, certain basic protections would apply 
across the board to safeguard the consumer. 

Nine states have adopted the Uniform Consumer 
Credit Code-Oklahoma and Utah in 1969, Colorado, 
Idaho, Indiana, and Wyoming in 1971, Kansas in 197 3, 
and Iowa and Maine in 1974. Since 1974 no state has 
adopted the UCCC. 

Section 2.201 of the UCCC states, in part, that the 
finance charge may not exceed the equivalent of the 
greater of either of the following: 

{a} the total of: 

(i} 36 percent per year on that part of the unpaid 
balance of the amount financed which is 
$300 or less; 

(ii } 21 percent per year on that part of the unpaid 
balance of the amount financed which ex
ceeds $300 but does not exceed $1,000; and 

(ii ii 15 percent per year on that part of the unpaid 
balance of the amount financed which ex· 
ceeds S 1,000; or 

[hi 18 percent per year on the unpaid balance of the 
amount fi nanccd. 

All of the UCCC states except Iowa have adopted 
subsection (b) of section 2.201; however there is sub
stantial variation among the states in regard to sub
section (a). Needless to say, in these current inflationary 
times subsection (a) has a far greater impact and enjoys 
more usage than does subsection (b). 

The only states that have retained the rates and 
brackets set forth in section 2.201 are Colorado and 
Wyoming, where the maximum consumer loan is 
$25,000. The other seven states have modified this 
section. 

All but one of the nine UCCC states have relatively 
high loan size limits, ranging from $25,000 to $55,000. 
The exception is Iowa, with a limit of $2,000. Six of 
the nine states use the UCCC interest rate structure. 
Maine and Oklahoma have a lower first bracket rate 
30 percent rather than 36 percent, while Iowa has ~ 
somewhat higher interest rate pattem-36 percent, 
24 percent and 18 percent. Maine, unlike the others, 
puts an effective limit on the loan period, dropping its 
maximum interest rate to 8 percent after the thirty
sixth month of the loan. 
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Among the seven states that have modified the 
UCCC bracket structure, the level of the first bracket 
ranges from $420 to $660. For the second bracket the 
range is from $1,200 to $2,200. 

It should be noted that the UCCC is a detailed, 
comprehensive statute, and it deals with all aspects of 
the consumer credit regulation function, not solely 
interest rates. The rates and/or bracket structures set 
out in the model structure have been changed by 
seven of the nine states that have adopted it, and 
Texas would have the option to do so if it were to 
adopt the UCCC. 

Rates, Brackets, and Loan Size Limits• 

The complex web of state consumer finance laws 
and regulations almost defies analysis. One state, 
Arkansas, has no consumer credit law; consumer credit 
is governed by the state's constitutional interest rate 
limit. Two other states, New York and Delaware, in 
1980 repealed their consumer credit statutes; Delaware 
now has no usury law, and New York's rates are sub
ject only to that state's criminal usury law, which 
establishes a 25 percent ceiling. California's small 
loan law is almost a dead letter, lenders operate instead 
under the state's Personal Property Brokers Statute, 
which provides a much more favorable rate structure. 

Moreover, while most of the states express their 
rates in APR terms, a half-dozen (including Texas) 
express their rates as percentage add-ons, others as 
percentage discounts, and in a number of instances 
the rate is combined with a flat dollar fee (e.g., Massa
chusetts) . Also, it is a combination of the rate and 
bracket structures and loan size ceilings that provides 
the basis for arriving at effective rates; it could accu
rately be said that no two states are alike in this 
respect but for one exception, Colorado and Wyoming. 

In addition it should be noted that state consumer 
credit laws have been the subject of a great deal of 
legislative activity during the past couple of years. In 
1980 alone some twenty states raised their rates, in
creased the size of their brackets, and/or raised their 
consumer loan size limits. Comparisons based on avail
able data today are almost immediately outdated be
cause of statutory or administrative revisions cur
rently taking place. While the rates and brackets of 
forty-six states are set by their legislatures, three states, 
Iowa, Massachusetts, and Virginia, have delegated 
that responsibility to an administrative agency. 

Under present law Texas has a relatively simple 
two-step rate and bracket structure for loans of over 
$100 up to its loan ceiling limit of $2,500. The rates 
are 31.72 percent on the first $300 and 14.45 percent 
on amounts loaned in excess of $300. These can be 



compared generally with the pattern of loan ceilings, 
rates, and brackets of the other forty-eight states that 
have consumer loan laws. 

With respect to loan ceilings, seven states have no 
statutory limit, and the limits of two others are set at 
10 percent of the amount of the lender's equity capital. 
Another thirteen states have loan size limits of be
tween $20,000 and $55,000. 

On the other end of the scale, some eighteen states 
!including Texas) have loan size limits of $3,000 or 
less. The limits of the other nine states range from 
$5,000 to $15,000. Th us, twenty-two of the forty-eight 
states (excluding Texas and Arkansas) have either no 
loan size limits or limits substantially greater than 
does Texas. Another nine states have limits signifi
cantly higher than those of Texas. 

It also may be useful to compare the rates and 
bracket sizes of Texas with those of the other usury 
law states. The 31. 72 percent first bracket interest 
rate under Texas law is only slightly lower than the 
average rates of 32.45 percent computed for forty-four 
other states. However, it should be pointed out that 
twenty-seven of these states had first bracket rates 
higher than Texas's 31.72 percent, while the rates of 
only seventeen states were lower than the Texas rate. 

A comparison of second bracket rates shows the 
Texas rate of 14.45 percent to be substantially below 
the 22.41 percent average of forty-four other states for 
which comparable data could be derived. Forty-two of 
the states have higher second bracket rates than does 
Texas; only in two states are the rates lower than 
those of Texas. 

It also should be pointed out that while the rela
tively high Texas first bracket rate only applied to a 
$300 segment of a loan made by a Texas lender, the 
average first bracket of forty-three other states is 
$632, more than double the Texas figure. 
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Interstate Comparison 

Moreover, for twenty-eight of the forty-three states 
the size of the first bracket is greater than that of 
Texas; only fifteen states have a first bracket of $300 
or less. 

Comparative Loan Costs 

A comparison of dollar charges and annual percent· 
age rates paid by small loan borrowers is another way 
of comparing the Texas consumer loan laws with 
those of the other states. Tables 2.1 through 2.6 list 
the charges and APRs on six loan amounts, repaid 
over twelve months, for each of the forty-nine states 
with small loan laws.• Table 2.7 summarizes the data 
in Tables 2.1 through 2.6, providing a comparison of 
Texas charges and APRs with the median and mean 
charges and APRs of all forty-nine states. 

As is apparent from an examination of these tables, 
except for the $300 loan, on which Texas charges and 
APR are close to the average for all forty-nine states, 
the Texas usury statutes permit substantially lower 
charges and APRs than are allowed in most of the 
other states. Ranking states from the highest dollar 
and interest charges to the lowest, Texas ranks fortieth 
from the highest on a $500 loan, forty-ninth on loans 
of $1,000, $2,000, and $2,500, and fiftieth on a $1,500 
loan. 

The results of these comparisons clearly reflect the 
fact that most states have recently amended their 
small loan laws allowing increased dollar and interest 
charges on consumer loans. At the beginning of its 
1981 Legislative Session, Texas clearly lagged behind 
the other states with regard to permissible APRs and 
dollar charges. 

•Based on tables prepared by Russell Green, Texas 
Office of Consumer Credit Commissioner. (11/80). 
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Table 2.1 

Comparison of Consumer Loan Law Finance Charges 
Loan Size-$300 
To Be Repaid in Twelve Equal Monthly Installments 

State 

Georgia 
South Carolina 
Mississippi 
Arizona 
Alabama 
Hawaii 
Alaska 
Kansas 
Louisiana 
Utah 
Idaho 
Oregon 
Indiana 
Wyoming 
Rhode Island 
Colorado 
North Carolina 
Kentucky 
Nevada 
Iowa 
Montana 
Massachusetts 
New Mexico 
West Virginia 
Maryland 
Minnesota 

*Texas 
Michigan 
Connecticut 
Virginia 
Washington 
Illinois 
South Dakota 
Oklahoma 
Maine 
Tennessee 
Florida 
North Dakota 
California 
Ohio 
New York 
Missouri 
Vermont 
Nebraska 
New Hampshire 
New Jersey 
Pennsylvania 
Delaware 
Wisconsin 

$ Charge 

89.76 
89.00 
65.27 
64.56 
64.44 
62.64 
62.52 
61 .56 
61.56 
61 .56 
61 .56 
61.56 
61 .56 
61 .56 
61 .56 
61 .56 
61 .56 
61 .56 
61 .56 
60.60 
60.00 
58.56 
58.44 
58.44 
56.28 
56.28 
54.00 
52.68 
51 .00 
51.00 
50.88 
50.88 
50.88 
50.88 
50.88 
50.88 
50.88 
50.40 
49.92 
48.00 
45.72 
44.88 
40.32 
40.32 
40.32 
40.32 
39.12 
37.08 
31 .68 
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Annual 
Percentage Rate 

(APR) 

51 .31 
50.91 
38.00 
37.61 
37.54 
36.54 
36.48 
36.00 
36.00 
36.00 
36.00 
36.00 
36.00 
36.00 
36.00 
36.00 
36.00 
36.00 
36.00 
35.41 
35.07 
34.27 
34.22 
34.22 
33.00 
33.00 
31 .72 
30.97 
30.03 
30.03 
30.00 
30.00 
30.00 
30.00 
30.00 
30.00 
30.00 
29.69 
29.42 
28.33 
27.03 
26.55 
24.00 
24.00 
24.00 
24.00 
23.26 
22.08 
19.00 



Table 2.2 

Comparison of Consumer Loan Law Finance Charges 
Loan Size-$500 
To Be Repaid in Twelve Equal Monthly Installments 

State $Charge 

Georgia 133.72 
South Carolina 118.00 
Mississippi 108.79 
Alaska 104.20 
Louisiana 102.76 
Idaho 102.76 
Utah 102.76 
Oregon 102.76 
Kentucky 102.76 
Iowa 102.76 
Indiana 102.76 
Kansas 100.84 
Arizona 100.48 
Alabama 98.24 
Nevada 93.88 
Wyoming 93.88 
Colorado 93.88 
Maryland 93.76 
North Carolina 92.08 
Montana 91 .96 
West Virginia 88.24 
Michigan 87.76 
New Mexico 86.20 
Virginia 85.00 
Minnesota 85.00 
Connecticut 85.00 
Florida 84.88 

· Rhode Island 84.88 
Washington 84.88 
South Dakota 84.88 
Oklahoma 84.64 
Massachusetts 84.40 
Maine 83.80 
Illinois 81 .40 
Ohio 79.96 
North Dakota 79.72 
California 78.76 
Tennessee 76.96 
Missouri 74.92 

*Texas 70.00 
New York 69.64 
Hawaii 68.08 
Vermont 67.24 
Nebraska 67.24 
New Jersey 67.24 
New Hampshire 67.24 
Pennsylvania 65.68 
Delaware 61 .72 
Wisconsin 52.84 

15 

Interstate Comparison 

APR 

46.19 
41.05 
38.00 
36.48 
36.00 
36.00 
36.00 
36.00 
36.00 
36.00 
36.00 
35.35 
35.23 
34.49 
33.02 
33.02 
33.02 
33.00 
32.42 
32.38 
31 .12 
30.96 
30.43 
30.03 
30.03 
30.03 
30.00 
30.00 
30.00 
30.00 
29.94 
29.82 
29.62 
28.80 
28.31 
28.23 
27.91 
27.29 
26.60 
24.91 
24.79 
24.25 
24.00 
24.00 
24.00 
24.00 
23.42 
22.05 
19.00 
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Table 2.3 

Comparison of Consumer Loan Law Finance Charges 
Loan Size- $1,000 
To Be Repaid in Twelve Equal Monthly Installments 

State 

Georgia 
Mississippi 
Louisiana 
Idaho 
Utah 
Alaska 
Iowa 
Kentucky 
Indiana 
Oregon 
Kansas 
Arizona 
Maryland 
South Carolina 
Virginia 
Florida 
South Dakota 
Nevada 
Colorado 
Wyoming 
West Virginia 
Alabama 
Oklahoma 
Montana 
Maine 
Washington 
North Carolina 
Massachusetts 
Ohio 
California 
Connecticut 
Missouri 
Michigan 
Illinois 
North Dakota 
Tennessee 
New Mexico 
Minnesota 
Hawaii 
Rhode Island 
Nebraska 
Vermont 
New Jersey 
New Hampshire 
Delaware 
New York 
Pennsylvania 

*Texas 
Wisconsin 

$Charge 

220.76 
216.08 
205.52 
192.08 
192.08 
197.04 
184.40 
184.40 
182.96 
179.24 
171 .56 
170.72 
165.80 
163.00 
162.44 
159.44 
159.44 
158.36 
158.36 
158.36 
157.52 
157.48 
153.32 
152.00 
149.84 
149.36 
149.24 
148.88 
147.44 
146.72 
146.00 
145.88 
145.28 
144.32 
142.16 
141.92 
141 .56 
137.72 
136.28 
134.72 
134.60 
134.60 
131 .36 
128.00 
123.56 
122.00 
121 .52 
110.00 
105.80 
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APR 

38.53 
37.75 
36.00 
33.75 
33.75 
32.90 
32.46 
32.46 
32.22 
31 .59 
30.29 
30.15 
29.32 
28.84 
28.74 
28.25 
28.25 
28.05 
28.05 
28.05 
27.91 
27.90 
27.19 
26.96 
26.60 
26.51 
26.49 
26.43 
26.18 
26.06 
25.94 
25.92 
25.81 
25.65 
25.28 
25.24 
25.18 
24.52 
24.27 
24.00 
23.98 
23.98 
23.42 
22.84 
22.07 
21 .80 
21 .72 
19.72 
19.00 



Table 2.4 

Comparison of Consumer Loan Lew Finance Charges 
Loan Size-$1,500 
To Be Repaid in Twelve Equal Monthly Installments 

State 

Mississippi 
Louisiana 
Georgia 
Utah 
Idaho 
Kentucky 
Iowa 
Indiana 
Alaska 
Oregon 
Kansas 
South Carolina 
Virginia 
Arizona 
South Dakota 
West Virginia 
Florida 
Maryland 
Oklahoma 
Massachusetts 
Wyoming 
Nevada 
Colorado 
Maine 
Alabama 
Tennessee 
California 
Hawaii 
Ohio 
Montana 
Rhode Island 
North Carolina 
Connecticut 
Missouri 
Illinois 
Washington 
Nebraska 
New Jersey 
New Mexico 
Michigan 
Vermont 
Delaware 
New Hampshire 
Minnesota 
Pennsylvania 
New York 
Wisconsin 
North Dakota 

*Texas 

$Charge 

316.80 
307.44 
302.16 
260.52 
260.52 
252.96 
252.96 
247.92 
244.80 
243.36 
233.40 
228.72 
227.40 
226.92 
225.84 
222.36 
221 .64 
217.32 
214.92 
213.36 
211 .68 
211 .68 
211 .68 
210.24 
207.44 
206.88 
205.08 
204.48 
202.44 
201 .96 
201 .96 
201 .48 
201 .00 
199.20 
198.36 
196.80 
194.64 
193.56 
189.84 
187.80 
187.56 
185.28 
181 .32 
178.32 
174.00 
168.48 
158.76 
150.24 
150.00 
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Interstate Comparison 

APR 

36.94 
35.90 
35.31 
30.65 
30.65 
29.80 
29.80 
29.23 
28.87 
28.71 
27.58 
27.05 
26.90 
26.84 
26.73 
26.32 
26.24 
25.75 
25.48 
25.29 
25.10 
25.10 
25.10 
24.94 
24.62 
24.55 
24.35 
24.28 
24.04 
23.99 
23.99 
23.93 
23.88 
23.67 
23.57 
23.40 
23.15 
23.02 
22.59 
22.36 
22.33 
22.07 
21 .61 
21 .26 
20.76 
20.12 
19.00 
18.00 
17.97 
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Table 2.5 

Comparison of Consumer Loan Law Finance Charges 
Loan Size- $2,000 
To Be Repaid in Twelve Equal Monthly Installments 

State $Charge 

Mississippi 413.08 
Louisiana 398.08 
Georgia 383.56 
Idaho 323.68 
Utah 323.68 
Iowa 311.92 
Indiana 308.32 
Oregon 304.60 
Alaska 289.84 
Virginia 287.44 
Kansas 285.64 
South Dakota 283.96 
South Carolina 280.12 
Massachusetts 277.72 
Florida 277.36 
Hawaii 272.68 
Tennessee 271.84 
Oklahoma 271.00 
Rhode Island 269.32 
Maryland 263.80 
Maine 262.48 
Arizona 261.16 
Colorado 258.76 
Nevada 258.76 
Wyoming 258.76 
Alabama 257.40 
Connecticut 256.00 
California 255.88 
North Carolina 252.64 
Montana 251.92 
New Jersey 251 .56 
Illinois 250.36 
Nebraska 249.40 
Ohio 247.48 
Delaware 247.12 
Missouri 246.16 
Minnesota 237.76 
Washington 236.88 
New Mexico 234.52 
Vermont 229.96 
Michigan 226.96 
Pennsylvania 226.48 
New York 212.20 
Wisconsin 21 1.72 
North Dakota 200.32 
New Hampshire 200.32 
Kentucky 193.48 

*Texas 190.00 
West Virginia 174.40 

18 

APR 

36.17 
34.91 
33.70 
28.64 
28.64 
27.65 
27.33 
27.02 
25.75 
25.55 
25.39 
25.25 
24.92 
24.71 
24.68 
24.28 
24.21 
24.1 4 
23.99 
23.52 
23.40 
23.29 
23.08 
23.08 
23.08 
22.96 
22.84 
22.83 
22.55 
22.49 
22.46 
22.35 
22.27 
22.11 
22.07 
21 .99 
21.26 
21.19 
20.98 
20.59 
20.32 
20.28 
19.04 
19.00 
18.00 
18.00 
17.40 
17.10 
15.72 



Table 2.6 

Comparison of Consumer Loan Law Finance Charges 
Loan Size- $2,500 
To Be Repaid in Twelve Equal Monthly Installments 

State 

Mississippi 
Louisiana 
Georgia 
Utah 
Idaho 
Indiana 
Oregon 
Massachusetts 
Hawaii 
Tennessee 
Rhode Island 
South Dakota 
Kansas 
Florida 
Alaska 
South Carolina 
Oklahoma 
Connecticut 
Maine 
Delaware 
New Jersey 
Arizona 
Nevada 
Wyoming · 
Colorado 
North Dakota 
Nebraska 
Montana 
Illinois 
California 
Alabama 
Maryland 
Ohio 

*Iowa 
Missouri 
Minnesota 
Pennsylvania 
New Mexico 
Washington 
Vermont 
Michigan 
Wisconsin 
New York 
North Dakota 
New Hampshire 
Virginia 
Kentucky 

*Texas 
West Virginia 

$Charge 

498.68 
482.12 
464.96 
383.00 
383.00 
361.04 
359.72 
342.20 
340.88 
336.80 
336.68 
333.56 
332.84 
330.68 
330.08 
327.32 
320.96 
311 .00 
310.28 
308.96 
306.20 
303.68 
303.44 
303.44 
303.44 
303.32 
302.12 
302.00 
301 .64 
299.24 
297.40 
293.41 
292.40 
291.20 
291 .08 
287.24 
278.96 
277.76 
273.68 
268.40 
264.80 
264.68 
255.08 
250.40 
250.40 
250.00 
231 .08 
230.00 
218.00 

Interstate Comparison 

APR 

34.99 
33.88 
32.72 
27.17 
27.17 
25.67 
25.58 
24.37 
24.28 
24.00 
23.99 
23.78 
23.73 
23.58 
23.54 
23.35 
22.91 
22.22 
22.17 
22.08 
21.89 
21 .71 
21 .70 
21.70 
21 .70 
21 .69 
21 .60 
21 .60 
21 .57 
21 .40 
21.28 
21 .00 
20.93 
20.85 
20.84 
20.57 
19.99 
19.92 
19.63 
19.26 
19.01 
19.00 
18.33 
18.00 
18.00 
17.97 
16.64 
16.57 
15.72 

*Note: Iowa rate increase, noted subsequent to typing, increases dollar charge to $322.16 and APR to 22.99 on 
$2,500 loan. · 
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Table 2.7 

All Fifty States: Twelve-Month Loans 

Loan Size Dollar Charges Annual Percentage Rate (APR) 

Range Median Mean Texas Range Median Mean Texas 

$300 31.68-89.76 52.28 54.37 54.00 19.00-51.31 33.00 31.07 31.72 

$500 52.84-133.72 85.00 85.62 70.00 19.00-46.19 30.03 30.18 24.91 
$1,000 105.80-220. 76 149.84 152.20 110.00 19.00-38.53 26.60 26.96 19.72 
$1,500 150.00-316.80 207.44 209.87 150.00 17.97-36.94 24.26 24.86 17.97 
$2,000 174.40-413.08 258.76 258.77 190.00 15. 72-36.17 23.08 23.04 17.10 
$2,500 218.00-498.68 303.44 305.79 230.00 15. 72-34.99 21 .70 21.83 16.57 

References 3. Ibid., p. 203. 

l. "Usury Legislation- Its Effect on the Economy 
and a Proposal for Reform," Vanderbilt Law Review, 
Vol. 33 119801, pp. 199-231, at. p. 202. 

4. This section is based on several sources: Sum
mary of Consumer Credit Laws and Rates, !November 
1980), National Consumer Finance Association; ques
tionnaire responses from state consumer credit ad
ministrators; and follow-up telephone interviews with 
state officials. 

2. Ibid., p. 203. 
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3 Administration of Texas Usury Laws 

The Office of Consumer Credit Commissioner 
(OCCC), with a staff of twenty-eight, administers and 
enforces the Texas Credit Code (hereafter, the Code). 
Prior to 1963 Texas had no consumer finance law. It 
was not until a constitutional amendment was ap
proved in 1960 that the Legislature had authority to 
enact legislation providing for interest rates that ex
ceeded the 10 percent constitutional maximum. 

The state's first consumer credit law, which became 
effective in 1963, was revised and updated with enact
ment of the Texas Credit Code in 1967. The adminis
trative agency created in 1963- the Office of the Reg
ulatory Loan Commissioner-was replaced under the 
1967 legislation by the Office of Consumer Credit 
Commissioner. 

The Commissioner is appointed by and serves at 
the pleasure of the Texas Finance Commission, which 
has supervisory responsibility for the Department of 
Banking and the Savings and Loan Department as 
well as the OCCC. The members of the Finance Com
mission are drawn from the banking and savings and 
loan industries; none of its members are identified 
with the consumer finance industry. 

In practice it appears that the Finance Commission 
gives only cursory attention to the OCCC, devoting 
its primary supervisory efforts to the banking and 
savings and loan departments over which it exercises 
jurisdiction. Thus, the Consumer Credit Commissioner 
(hereafter, the Commissioner) has considerable au
tonomy in directing the OCCC's supervision of the 
consumer finance industry. 

The Commissioner has a broad statutory mandate 
to enforce the provisions of Chapters 2 through 9 and 
Chapter 15 of the Code. However, only in the case of 
regulated lenders who are licensed by the OCCC to 
make Chapter 3 loans, and Chapter 51 pawnshop 
lenders, who also must be licensed by the OCCC, are 
the Commissioner's enforcement and investigatory 
powers specified. And, in fact, the bulk of the OCCC's 
enforcement efforts are devoted to lenders operating 
under these two chapters of the Code (i.e., consumer 
finance companies and pawnshops). Banks, savings 
and loan associations, and credit unions who make 
Chapter 3 loans also must be licensed by the OCCC; 
however, they receive their licenses automatically on 
request, and their conduct is supervised by the depart
ments under whose general jurisdiction they operate. 
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OCCC Functions 

The two major functions of the OCCC are the 
licensing of Chapters 3 and 51 lenders and field in
vestigation of the books and records of consumer 
finance companies and pawnshops to determine 
whether they are operating in accordance with statu
tory requirements. Additional functions include the 
preparation of an annual consolidated report on the 
business operations of the consumerfinance industry 
in Texas (which is a summation of the annual reports 
required of the licensees I, investigating complaints of 
borrowers, and engaging in consumer education pro
grams designed to promote the prudent and beneficial 
use of consumer credit. The OCCC does not regard 
the preparation of research reports on the industry it 
oversees as one of its functions, nor does it develop 
legislative recommendations or otherwise become in
volved in the policy process. 

License Administration 

To legally engage in the business of extending Chap
ter 3 loans or operating a pawnshop, a person must 
obtain a license from the OCCC. A separate license is 
required for each office where such business is con
ducted. 

License applicants are examined and evaluated by 
the Commissioner and his staff on the basis of charac
ter and fitness, experience in lending operations, 
financial status, the character of any business associ
ates, and any relationship to persons currently or 
formerly in the Texas consumer finance industry. 
They also must have a minimum of $25,000 in un
encumbered assets for ust! in the conduct of the busi
ness of each licensed office. 

Once granted, the license is permanent unless it is 
revoked, suspended, or allowed to lapse by the licensee. 
However, to keep the license in good standing an 
annual license fee must be paid to the OCCC. 

Licensees are routinely examined annually on the 
basis of the annual business report, which they must 
file with the OCCC by May 15 of each year. Review of 
these reports, both manually and by computer for 
completeness and accuracy, is a major part of the 
workload of the agency's relatively small administra
tive and examiner staff. Where omissions or errors are 
noted the licensee is notified with a request to supply 
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the missing information or correct the errors. Failure 
to do so can be a cause for license suspension or 
revocation; long-term disregard of OCCC correction 
directives led to the suspension of ten licenses in 
1980. 

These annual reports by licensees provide the basis 
for the OCCC's Annual Report on consumer credit 
activity in the state. Except for the omission and 
computational accuracy checks referred to above, the 
licensee reports are not audited by the OCCC. Thus, 
the quality of the Commissioner's annual report is 
dependent on the data submitted by those engaged in 
the consumer credit business. 

Field Examination 

When the OCCC was created in 1967 field investi
gators focused their examination efforts on reforming 
finance company practices and introducing consumers 
to the new credit code. At that time industry abuses of 
consumers were sometimes flagrant, resulting in the 
imposition of relatively harsh penalties by the OCCC. 

Today members of the OCCC staff say that most 
lenders are fully conversant with the law and the 
required operating standards, and that violations are 
neither as frequent nor as serious as they were in 
those earlier years. As a result they are not concerned 
by the fact that the OCCC's staff of eleven field in
vestigators today is substantially smaller than it has 
been in the past. 

The field investigator staff operates out of offices in 
Austin, Houston, Dallas, and San Antonio. Investi
gators make unannounced site visits to Chapter 3 
lenders and pawnshops to examine their records and 
evaluate their operating procedures and practices. An 
effort is made to visit each of the more than 1,400 
Chapter 3 and 800 Chapter 51 licensees every year; 
they do visit and examine more than 1,600 licensed 
lenders annually. 

During the visits, which average a half a day in the 
case of Chapter 3.16 lenders and one to two days for 
those operating under Chapter 3.15, a sample of ac
counts is examined to determine whether practices 
and procedures (e.g., the computation of interest, in
terest rebate calculations, and credit insurance re
quirements) are in conformity with the relevant stat
utory provisions and OCCC regulations. 

Subsequently the lenders are notified by letter of 
the investigator's findings and advised of any irregu
larities requiring correction. The presence of serious 
irregularities or failure to take the corrective measures 
ordered by the OCCC can lead to warnings, fines, 
license suspensions, or license revocations. 

In addition to routine examination of licensees, 
filed investigators investigate and pursue unlicensed 
lenders, and assist in other consumer protection and 
enforcement activities of the OCCC. Also particularly 
in the case of the Austin field staff, they are called 
upon to help in evaluating the annual reports filed by 
licensees. 

The scope of their activities and the magnitude of 
their normal workload suggests that eleven field in
vestigators may be too few to effectively carry out the 
OCCC's mandate. With 2,200 licensed loan offices 
operating in Texas, the workload for the eleven field 
investigators comes to two-hundred per investigator. 
As noted earlier, examination visits are actually made 
to about 1,600 offices, or an average of about 145 per 
investigator. Interviews with OCCC counterpart agen
cies in other states indicated that while the workload 
for OCCC field investigators is not the highest among 
the states, it is almost five times heavier than the 
average of one field investigator for thirty accounts. 

Consumer Relations 

The OCCC's direct involvement with consumers is 
primarily in its handling of requests for information 
and consumer complaints. Current records indicate 
that written complaints are averaging about seven
teen per month. No record is kept of those that are 
received over the telephone. 
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The majority of the complaints involve loan de
linquency. While the agency prefers not to become 
invovled in those situations, staff members encourage 
and counsel the parties to reach a mutually accept
able payment plan. 

The statutes direct the OCCC to coordinate, en
courage, and assist public and private agencies, or
ganizations and groups to develop and operate con
sumer protection, debt counseling, and consumer 
credit-use educational programs. However, little ac
tivity is evident in this area. The OCCC does not 
distribute consumer-oriented literature and, while its 
staff members are available for speaking engagements, 
there appears to be little demand for their use in that 
capacity. 

A good share of the requests for information that 
the agency receives comes from banks, savings and 
loan companies, consumer finance companies, lawyers, 
and others requesting an interpretation of the Code. 
These inquiries are generally referred to the single 
attorney on the staff of the OCCC. Very few of such 
requests for information originate with ordinary con
sumers. 



OCCC Funding Sources 

Unlike most agencies of government, the OCCC 
does not receive its funding through the legislative 
appropriation process. Rather, it is wholly dependent 
for its financial support on the fees, fines, and license 
and examination charges that it has statutory author
ity to impose on its credit industry licensees. 

In the early years of the OCCC's existence those 
funding sources provided it with more than enough 
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revenue to satisfy its needs. Ultimately the Finance 
Commission decided that a department should not 
maintain a surplus greater than one-third of its an
nual operating budget. Responding to this directive, 
the OCCC lowered its examination fee. Over time the 
combination of reduced revenue and price inflation 
resulted in the OCCC shifting from a surplus to a 
deficit operation. While fees were increased to help 
offset the impact of inflation, the OCCC continues to 
run a budget deficit. 





4 Impact on Regulated Lenders 

An evaluation of the need for revision of the maxi
mum interest rates and brackets applicable to Chapter 
3 lenders begins with a recognition of certain facts, 
which are beyond dispute. Because they are widely 
recognized and accepted, they need not be argued but 
merely stated. Among these are the following: 

l. Since enactment, in 1967, of the statutes govern
ing 3.15 and 3.16 lenders the general price level 
has more than doubled, and interest rates have 
in some cases more than tripled. 

2. As was pointed out in the previous chapter of 
this report, Texas small loan usury rates are 
among the very lowest in the nation. 

3. In not adjusting its usury laws since 1967 Texas 
is out of step with every other state in the Union 
e.xcept one. More than half of the states have 
done so since 1978, and two states, New York 
and Delaware, virtually eliminated their usury 
laws in 1980. 

It is against this background of common knowledge 
that the consumer finance industry makes its case for 
usury law relief. They argue that they are in a serious 
profit squeeze, and that unless the Legislature grants 
immediate relief, many of the most responsible lenders 
will find it necessary to leave the state and concentrate 
their operations in other states where the statutory 
climate is more favorable. 

The study underlying this report did not question 
the social desirability of the small loan industry. It is 
assumed that no one in the Legislature has as his or 
her objective the demise of the industry; that the 
proposition that the industry fulfills a social need and 
is a respectable member of the business community is 
generally accepted. 

It is also assumed that the Legislature, by establish
ing and maintaining maximum usury rates, has im
plicitly accepted responsibility for establishing those 
rates at a level that not only protects the interests of 
borrowers but also enables the reasonably efficient 
lender to make a normal return on his or her invest
ment. 

It is the objective of this chapter to examine the 
available data in an attempt to measure the economic 
health of the industry. Reliance is necessarily placed 
on three main data sources. The most important of 
these are the annual reports of the Texas Consumer 
Credit Commissioner. His office receives annual re-
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ports from licensed small loan lenders, the data from 
which are aggregated and published. While the Com
missioner's reports contain a wealth of financial and 
business data, because individual company reports 
are not available for research use, variations within 
the industry are obliterated through consolidation. 

A second source of data was developed by the re
search group through a financial information ques
tionnaire distributed to twenty-five of the largest con
sumer finance companies with operations in Texas. 
Ten companies responded to the questionnaire, some 
more completely than others. 

The third data source was provided by the National 
Consumer Finance Association, which annually pub· 
lishes a comprehensive research report on the con
sumer and sales finance industry. While those reports 
relate to the nation rather than any particular state, 
the wealth of information they contain proved to be a 
valuable source of information for the study. 

Status of the Industry 

From the evidence available, the industry is cur
rently maintaining its position in Texas, whatever 
the future might hold. While the number of loans 
made by the industry is substantially lower than in 
the early 1970s, the average loan size has steadily 
increased, and the dollar volume of loans made in 
recent years is substantially higher than it was in the 
mid-1970s (see Table 4.1). 

This is particularly the case with the ten consumer 
finance companies that do more than 70 percent of 
the small loan business in Texas and reponded to our 
questionnaire. They appear to have made a stronger 
recent showing in Texas than in their overall U.S. 
operations (Table 4.2). Whereas the number of loans 
they made in Texas grew 8.85 percent between 1977 
and 1979, their growth rate for the entire United States 
was only 3.22 percent. Moreover, for nine of those 
companies Chapter 3 loans averaged a 28. 7 percent 
growth in dollar volume between 1977 and 1979 and a 
growth of 70.2 percent between 1975 and 1979 (see 
Table 4.3). 

It is also interesting to note the steady distribution 
pattern throughout the past decade of loans to new, 
former, and present borrowers shown in Table 4.4. 
Because new borrowers are more costly to process 
than those already on board, one would expect to see 
their decline as a proportion of the total in a cost-price 
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Table 4.1 

Number, Average Size, and Amount of 3.15 Loans Made by Texas Consumer Finance Companies, 1971-1979 

Number of Loans Average Loan Size Amount Loaned 

1971 769,926 $ 784 $603,894,000 
1972 794,913 794 631,513,000 
1973 761,526 833 634,850,000 
1974 645,274 846 546,047,000 
1975 601,581 897 540,088,000 
1976 557,449 943 525,843,000 
1977 586,830 995 584,414,000 
1978 587,208 1,057 621,163,000 
1979 565,651 1,135 642,373,000 

Source: Office of Consumer Credit Commissioner (OCCC), Texas. 

Table 4.2 

A Comparison of the Aggregate Number of Loans Made In 1977 and 1979 by Selected Consumer Finance 
Companies In Their U.S. and Texas Operations 

Ten Companies: All Loans 

Texas 
U.S. 

1977 

380,945 
5,540,995 

1979 

414,668 
5,719,491 

Source: Company responses to LBJ School research project questionnaire. 

Table 4.3 

% Change 

8.85 
3.22 

The Percentage Growth In the Dollar Volume of Chapter 3 Loans for Nine Consumer Loan Companies 

1975-1979 1977-1979 
Company {%) (%) 

1 97.4 45.0 
2 35.4 14.2 
3 35.2 12.6 
4 114.0 49.6 
5 36.2 16.2 
6 NA 50.5 
7 31 .9 16.7 
8 NA 34.4 
9 141 .2 19.0 

Average 70.2 28.7 

Source: Company responses to LBJ School research project questionnaire. One of the ten respondents did 
not provide these data. 
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Table 4.4 

Dl1trlbutlon of 3.15 Loans to New, Former, and Present Borrowers by Texas Consumer Finance Companies, 
1971-79 

1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 
1979 

New Borrowers 
(%) 

24.77 
25.78 
25.52 
25.96 
25.17 
23.50 
24.76 
26.43 
26.65 

Former Borrowers 
(%) 

14.33 
14.19 
13.88 
14.48 
14.28 
15.72 
15.81 
13.90 
13.21 

Present Borrowers 
(%) 

60.90 
60.02 
60.59 
59.56 
60.55 
60.78 
59.43 
59.67 
60.13 

Source: Office of the Texas Consumer Credit Commissioner. 

squeeze climate. On the contrary, however, since 1976 
there has been a steady, albeit slow, growth in new 
relative to former and present borrowers. Moreover, 
for the ten companies that responded to the project's 
questionnaire, the number of new borrowers between 
1977 and 1979 increased 32.5 percent in Texas com
pared to 9.1 percent in the United States. 

On the other hand, there has been a substantial 
decline in the number of regulated loan offices operat
ing in Texas over the past several years. During the 
four years, 1976 to 1979, the number of offices operat
ing declined from 1,704 to 1,542, a drop of almost 10 
percent. The decline has continued to the present; as 
of January 1, 1980, the number of operating offices in 
the state totaled 1,438. 

Nine of the companies responding to the project's 
questionnaire told a similar story. While the number 
of offices in Texas of these nine consumer finance 
companies grew by 4.1 percent between 1977 and 
1979, this was substantially below the growth of 16.6 
percent in the number of offices operated by those 
firms nationally. 

While the decline in the number of offices lends 
support to the argument that the cost-price squeeze in 
Texas is forcing firms to retrench, it should be noted 
that a trend toward larger but fewer offices is con
sistent with business efficiency. The consumer finance 
industry has substantial fixed costs that vary little 
with changes in the volume of business. It is generally 
recognized that the larger offices have lower costs per 
account than do those that service fewer customers. 
Thus, some of the reduction in the number of offices 
can probably be attributed to good business practice; 

27 

however, the study group was not able to determine 
how much. 

Financial Analysis 

In this analysis three sets of data are used: two 
relate specifically to Texas operations of consumer 
finance companies, and one data source represents 
the national situation. While the latter does not bear 
directly on Texas it provides a useful basis for com
parison. 

All of the data used are supplied by members of the 
industry-in reports to the Texas Office of Consumer 
Credit Commissioner (OCCC), the National Consum
er Finance Association (NCFA), the industry's trade 
association, and the LBJ School Policy Research Pro
ject team in response to its financial questionnaire. 
For some purposes the data base is for calendar year 
1979, the latest year for which data were available to 
the project; in other cases, the years 1971to1979 were 
used in the analysis. 

Return on Net Worth 

The bottom line in an analysis of the financial 
health of the industry is its return on equity. The 
basic case made by the industry for an upward revision 
in Texas usury laws derives from its view that the 
allowable return on investment in the Texas segment 
of the industry is inadequate to attract or keep in
vestors in the business in Texas. 

If, as is commonly accepted, a 13 to 15 percent 
return on net worth (equity} is required to maintain a 
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healthy industry, then the data supplied by the in
dustry supports this claim. As shown in Table 4.5, 
after applying the 46 percent federal corporation in
come tax rate, the rate of return on net worth was 7.05 
percent for all Texas regulated firms (OCCC data) and 
2. 7 4 percent for nine firms that supplied the LBJ School 
research group with financial questionnaire data. This 
compares to the rate of 8.19 percent computed for the 
167 companies that made up the NCFA data base. 

However, on the basis of the data provided, neither 
the OCCC nor the NCFA companies actually paid the 
46 percent corporation income tax rate; the actual tax 
rate (derived by dividing taxes paid by before-tax in
come) for the former was 28.8 percent and for the 
latter 21.8 percent. Using these tax rate percentages, 
the after-tax rate of return on net worth is 9.30 per
cent for the Texas companies reporting to the OCCC 
and 11.86 percent for the NCFA companies. Even these 
rates, however, are substantially below a 13-15 per
cent standard. 

Table 4.5 

One peculiarity of the consumer finance companies 
operating in Texas is the relatively low ratio of net 
worth to total assets for the Texas companies as com
pared to those same companies in their U.S. opera
tions and to those reporting to the NCFA from across 
the nation. 

As can be seen from Table 4.6, for all companies 
operating in Texas net worth amounted to 8.57 per
cent of assets; similarly, Texas data supplied by seven 
companies responding to this part of the LBJ School 
questionnaire had net worth equal to 8.24 percent of 
assets. However, for their national operations these 
same seven companies reported net worth equal to 
17.99 percent of assets, and the net worth of the 167 
companies in the NCFA report was 16.73 percent of 
assets. If the ratio of net worth to assets of the Texas 
companies was comparable to that of either the NCFA 
companies or the seven U.S. companies that provided 
data to the research group, then the rate of return on 
net worth would have been approximately half of that 
computed for Texas companies in Table 4.5. 

Rate of Return on Net Worth for Consumer Finance Companies after Federal Corporation Income Taxes: 
Texas and National Data 

OCCC Texas 9 Companies 
Data Texas Data NCFA Data 

($in 000) ($in 000) ($in 000) 

Gross Income $143,062 $106,070 $4,507,346 
Expenses 135,810 103,425 3,806,510 
Income before Federal Taxes 7,252 2,645 700,836 
Net Worth 55,537 52,160 4,622,552 

Rate of Return on Net Worth 
Before Tax 13.06% 5.07% 15.16% 
After 46% Tax 7.05% 2.74% 8.19% 
After Actual Taxes Paid 

occc 28.8% 9.30% 
9 Co. 46.0%* 2.74% 
NCFA 21.8% 11.86% 

Sources: Compiled from OCCC Annual Reports, LBJ School research project questionnaire, and NCFA an
nual research reports. 
*Data was available on only five of the questionnaire responses, and that data suggested that the tax rate paid 
was approximately 46%. 
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Table 4.6 

Net Worth as a Percentage of Assets, 1979 
($in 000) 

OCCC Texas 
Data Texas 

Impact on Regulated Lenders 

Seven Companies• 
NCFA 

U.S. Operations U.S. Data 

Assets $1 ,722,435 $434,809 $18,457,966 $27,622,61 2 
Net Worth 147,555 35,832 3,321 ,438 4,622,552 
Net Worth as a 
Percent of Assets 8.57% 8.24% 17.99% 16.37% 

Source: Company responses to LBJ School research project questionnaire. 
·~woof th~ ten. companies responding to the LBJ School questionnaire reported a negative net worth· a third 
did not maintain Texas data. ' 

Expenses 

The expenses associated with operating a consumer 
finance business can be summarized under three 
headings: operating expense, which includes salaries 
office equipment rent, management and supervision' 
costs, and supplies and similar outlays; interest ex
pense, which is the cost of money borrowed for use 
in the business; and bad debt expense the losses sus
tained by the business when borrowers fail to repay 
their loans. 

On the basis of industry-supplied data consumer 
finance companies have done an effective Job over the 
past decade in controlling their expenses in the face 
of inflation and rising interest rates. The record in 
each of the three expense categories, and total ex
penses, is shown for the year 1971-1979 in Tables 4. 7, 
4.8, and 4.9. Table 4. 7 is based on OCCC data for all 
regulated Texas companies and Table 4.8 on data for 
Texas operations contained in responses to the LBJ 
School's financial questionnaire. 

Table 4.9 is included for comparative purposes; it is 
based on NCFA national data. For all three tables 
expenses are presented as a percentage of net loans 
receivable; that is, in relation to the volume of busi
ness transacted. 
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From an examination of the three tables a common 
pattern emerges: a modest decline in operating ex
pense, a significant increase in interest costs only in 
the last year or two, and little change over the decade 
in bad debt expense. The ratio of total expenses to 
receivables would have been about the same at the 
end of the decade as it was in the early years if not for 
the rise in interest costs since 1977. The increase in 
total expenses nevertheless rose only about l.S per
centage points for Texas companies between 1977 
and 1979, reaching a level that was not much different 
than the one that prevailed in the mid-seventies. For 
consumer finance company operations in the United 
States as a whole {Table 4.9), total expenses in 1979 
were the lowest of the decade. 

The sharp recent rise in interest costs that impacted 
the total expense figure for Texas companies is per· 
haps better depicted in Table 4.10 which relates in
terest expense of all regulated Texas companies to 
their outstanding liabilities (i.e., interest-bearing debt ). 
While the cost of money was relatively constant be
tween 1971 and 1977, between 1977 and 1979 the 
industry in Texas experienced a 60 percent increase 
in money costs. Similar data for 1980 are not yet 
available; however, it is likely that they will show a 
further rise in the cost of money. 
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Table 4.7 

Expense Components as a Percent of Net Loans Receivable for Texas Consumer Finance Companies, 
1971 -79 

Operating Interest Bad Debt Total 
Expenses Expense Expense Expenses 

(%) (%) (%) (%) 

1971 10.96 5.41 3.33 19.70 
1972 10.52 5.28 3.21 19.01 
1973 10.43 6.35 3.47 20.25 
1974 11.08 7.90 4.38 23.36 
1975 10.92 6.72 4.24 21.88 
1976 10.84 6.45 4.10 21 .39 
1977 10.19 6.28 3.04 19.51 
1978 9.71 6.70 2.99 19.40 
1979 9.91 8.00 3.02 20.93 

Source: Office of Consumer Credit Commissioner (OCCC), Texas. Net Loans Receivable are g ross unpaid 
loan balances less unearned interest and charges. 

Table 4.8 

Expense Components 81 a Percent of Net Loans Receivable for Ten Texas Consumer Finance Companies, 
1971 -79 

Operating Interest Bad Debt Total 
Expense Expense Expense Expenses 

(%) (%) (%) (%) 

1971 9.69 5.12 2.41 17.22 
1973 9.63 4.95 2.80 17.39 
1975 9.74 6.27 3.07 19.08 
1977 8.93 6.05 2.51 17.48 
1979 8.85 7.52 2.58 18.95 

Source: LBJ School research project questionnaire. Only five of the ten companies supplied information for 
all five years. The 1971 figures are based on responses from five companies; 1973, six companies; 1975, eight 
companies; and 1977 and 1979, ten companies. 
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Table 4.9 

Expense Components as a Percent of Net Loans Receivable 
for U.S. Consumer Finance Companies, 1979-79 

Operating Interest 
Expense Expense 

(%) (%) 

1971 11.43 5.68 
1973 11.27 6.43 
1975 11.21 6.56 
1977 11 .16 5.88 
1979 9.13 7.63 

Impact on Regulated Lenders 

Bad Debt Total 
Expense Expense 

(%) (%) 

2.30 19.41 
2.97 20.67 
3.44 21.21 
2.31 19.35 
2.32 19.08 

Source: NCFA Research Reports on Finance Companies for the years indicated. 

Table 4.10 

Cost of Money for Texas Consumer Finance Companies, 1971-79 
($In 000) 

Liabilities Interest Expense 

1971 $ 774,517 $ 43,413 
1972 858,858 48,088 
1973 1,007, 129 69,944 
1976 1,047,476 65, 142 
1977 1,258,649 73,238 
1978 1,608,777 100,026 
1979 1,564,226 146, 194 

Cost of Money 
% 

5.6 
5.6 
6.9 
6.2 
5.8 
6.2 
9.3 

Source: OCCC Annual reports. Data was not available from the Reports for 1974 and 1975. 

31 





5 Recommendations 

These recommendations for revision of Chapter 3 of 
the Texas Credit Code derive from three different but 
related perspectives. The first, which concerns the 
viability of the consumer finance industry, addresses 
the appropriate level of usury rates and loan ceilings. 
The second views the issue with consumer protection 
and "truth in lending" as its primary focus. The third 
perspective has an implementation orientation; it con
cerns the administration of the law. 

llates and Ceiling on 3.15 Loans 

The major recommendation of this report is that the 
Legislature adopt a new approach to the establish
ment of maximum usury rates on regulated loans. 
The method developed assumes that the objective of 
a usury law is to permit the lowest rates of interest 
that are compatible with a healthy lending industry. 
It is based in large part on the financial analysis of the 
consumer finance industry covered in the preceding 
chapter of this report. 

For a consumer finance company to continue in 
business as a healthy going concern, it must have a 
level of earnings sufficient to cover expenses and 
provide its investors with a rate of return on their 
equity capital that is competitive in the marketplace. 
Expenses fall into three categories: operating expenses, 
the cost of borrowed money, and bad debt losses. Equity 
capital- the firm's net worth-is composed of capital 
stock, surplus, and retained earnings. The company's 
income is derived from two primary sources, interest 
on loans outstanding and sale of insurance, plus mis
cellaneous other income from late payment charges 
and similar sources. Insurance revenue typically pro
vides about 15 percent of the firm's income; most of 
the remainder comes from interest on outstanding 
loans. 

The rate of return necessary to hold and attract 
equity investors depends on alternative opportuni
ties. Today, with risk-free treasury bills returning in 
the neighborhood of 14 percent, it seems reasonable 
to assume that at least an equivalent rate of return 
would be needed to retain and attract investors. If the 
long-run prospects were for a rate substantially lower 
than that, equity investors would be inclined to trans
fer their funds elsewhere. If the outflow of equity 
capital continued for long the firm could not survive. 

This basic approach to determining the maximum 
rate 3.15 lenders should be allowed to charge is pre-
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sented in detail in Table 5.1. The data in Table 5.1 is 
taken directly from industry sources, the first two 
columns from operations in Texas, and the third from 
national operations. 

The bottom line of the first column of the table, 
which is derived from OCCC data on all regulated 
companies in Texas, is the rate computed as the ap
propriate maximum rate for regulated loans. This rate 
is derived in four steps. First, the separate categories 
of expense, listed in lines 3, 4, and 5 of the table, are 
summed to derive total expenses before federal cor
poration income taxes !line 6). Second, to this sum is 
added 25 percent of net worth, the rate required to 
produce a 13.5 percent rate of return on net worth 
after applying a 46 percent corporation income tax 
rate. The total thus derived, shown in line 9, is the 
amount of income required to cover expenses and 
provide a 13.5 percent return on investor equity. The 
third step in the computation process is to reduce this 
required income total by the amount of income that is 
earned from sources other than interest on outstand
ing loans !lines 10 and 11 of the table). This gives a net 
figure !line 12) of required income that must come 
from interest paid by borrowers. The fourth and final 
step in the process, derivation of the unique rate that 
will provide the proper amount of interest income, is 
simply a matter of dividing the required amount of 
interest income !line 12) by net loans receivable !line 
l ). The result of this computation is the line 13 rate of 
19.48 percent. 

The interest earned by use of this rate, plus the 
income from insurance sales and miscellaneous other 
income, will produce just enough revenue to cover 
total expenses and provide an aher-tax return of 13.5 
percent on net worth. Assuming that 13.5 percent is 
an appropriate aher-tax rate of return on equity, and 
that 46 percent is the corporation income tax rate 
paid by consumer finance companies, then these data 
suggest that anything higher than a 19.48 APR would 
be excessive; anything lower would reduce the rate of 
return on net worth below the level required to retain 
and attract investors to the industry. 

Table 5.2 compares the APRs and charges now paid 
on various sizes of 3.15 loans with the amounts that 
would be paid if the allowable APR were 19.5. As the 
table illustrates, a change from present rates to a 
uniform 19.S APR on all 3.15 loans would result in a 
substantial reduction in charges on loans of less than 
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Table 5.1 

Computation of the Uniform Rate on Net Loans Receivable Required to Cover All Expenses and Provide a 
Return on Net Worth, before Federal Income Taxes, of 25% , Using 1979 Industry Data - · 

9 Companiest 
OCCC Data* Data NCFA Data':j: 

($in 000) ($in 000) ($in 000) 

1. Net loans receivable $642,059 $551,923 $19,947,347 
2. Gross income 143,062 106,070 4,507,346 
3. Operating expenses 64,323 48,201 1,821 ,160 
4. Bad debt expense 19,603 14,502 462,405 
5. Cost of borrowed funds 51 ,884 40,722 1,522,945 
6. Expense before Federal Income 

Tax (lines 3, 4, & 5) 135,810 103,425 3,806,510 
7. Net worth 55,537§ 52, 160** 4,622,552 
8. 25% of net worthtt 13,884 13,040 1,155,638 
9. Required income (lines 6 & 8) 149,694 116,465 4,962,148 

10. Insurance income 22,249 12,499 636,104 
11 . Other income 1,022 5,040 536,174 
12. Required interest income 

(line 9 minus 10 & 11) 126,423 98,926 3,789,870 
13. Uniform rate on receivable 

(line1271) 19.48% 17.92% 19.00% 

* Based on data compiled from regulated consumer finance company reports filed with the Texas Office of 
Consumer Credit Commissioner (OCCC). All data relate to the Texas operations of the companies. 

t Based on data for Texas operations supplied by nine of twenty-five companies who responded to a ques
tionnaire prepared by members of the LBJ School research project. For a tenth respondent the data was 
not sufficiently complete to use. Another company that sent the questionnaire no longer ope.rates in Texas. 

':j: Based on the NCFA Reserch Report for 1979. The data pertain to 167 consumer finance companies with 
12,028 offices throughout the United States. 

§ Capital (net worth) of companies reporting to the Office of Consumer Credit Commissioner totaled 
$147,555,000 in 1979, 8.57% of assets of $1 ,722,435,300. Net worth for the regulated loan business was de
rived by applying this percentage, 8.57%, to the assets of the regulated business portion of total assets 
($648,044,933). 

** For two of the nine companies net worth was estimated to be the same percentage of liabilities as it was for 
the national company. 

tt The 25% rate of return on net worth is predicated on the assumption of a 46% federal corporation income 
tax rate. A 25% rate before tax becomes a 13.5% rate after application of a 46% tax rate. 
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$1,000 and a corresponding increase on those greater 
than $1,000. 

While this result may be satisfying on equity 
grounds-those who borrow small amounts are likely 
to be less affluent than those borrowing greater sums
the effect of this shift may be perversely contrary to 
the interest of small borrowers. The reason this may 
be true is directly related to the costs involved in 
making and administering loans. Those costs are 
about the same for a $100 or $300 loan as they are for a 
$2,000 loan. While no definitive cost studies were 
made available to the research group, it is clear that a 
new loan involves costs to the lender in excess of the 
$32.62 he would earn on a $300 loan (or the $10.87 
income he would derive from a $100 loan). It is most 
probable that if charges of this order were the maxi
mum permitted on small loans, lenders would refuse 
to make loans of less than $500. In that case many of 
the least affluent potential borrowers would be closed 
out of the market. 

One means of retaining the simplicity of a uniform 
APR on all regulated loans, while at the same time 
increasing the charges on the smaller loans a sufficient 
amount to substantially improve the chances that 
lenders would make them available, is to permit a 
supplement to the uniform APR limit equivalent to a 
flat fee of $25.00 on every loan, large or small. 

The effects of adding this supplementary APR 
would be twofold: the total APR and charges on small 
loans would be increased substantially and, because 
part of the industry's required income would' be de
rived from the supplementary APR, the uniform rate 
on netloan receivables (line 13 of Table 1) would drop 
considerably. 

With reference to the OCCC Data column of Table 
5.1, the consumer finance companies of Texas made 
718, 723 regulated loans in 1979. A charge equivalent 

Table 5.2 

Recommendations 

to $25 per account would produce income. of $17,968,000. 
This amount, deducted from required interest income 
of $126,423,000, would leave $108,455,000 to be raised 
by the uniform interest rate. The result would be a 
drop in the uniform APR on receivables from 19.48 to 
16.7. The impact of this change on APRs and charges 
for twelve-month installment loans of various amounts 
is illustrated in Table 5.3. 

Table 5.4 illustrates the differences among three 
rate structures: present rates and brackets, an across
the-board APR of 19.5, and an across-the-board APR of 
16.7, supplemented by the APR equivalent of a $25 
charge per account. Table 5.5 makes the same com
parison with respect to charges. 

While a uniform 16. 7 APR supplemented by the 
APR equivalent of $25 results in a relatively high 
60.l 7 percent rate of interest on the $100 twelve
month installment loan, the charges of $35.45 still 
would not be likely to cover the lender's cost of making 
and administering the loan. The other rates and 
charges listed under this rate structure in Tables 5.4 
and 5.5 move from the present situation in the direc
tion of the pattern other states have followed. On the 
$300 loan, where Texas is currently about average 
among the forty-nine small loan law states with re
spect to rates and charges, there is no change from the 
present. However, in the case of loans between $500 
and $2,500, present rates and charges in Texas are 
either the lowest or close to the lowest among the 
forty-nine states. In each of these loan size categories 
a uniform 16. 7 APR supplemented by the APR equiva
lent of $25, increases present rates between one and 
two percentage points. Correspondingly, for loans of 
$1,000 to $2,500, additional charges range from $10to 
$25. 

APR and Charges on Twelve-Month Installment Loans Under Present Rates and a Uniform 19.5 APR 

Charges with 
Loan Size Present APR 19.5% Present Charges 19.5 APR 

$ 100 31.7 19.5 $ 18.00 $ 10.87 
300 31 .7 19.5 54.00 32.62 
500 24:9 19.5 69.97 54.37 

1,000 19.7 19.5 109.89 108.74 
1,500 18.0 19.5 150.24 163.12 
2,000 17.1 19.5 190.05 217.49 
2,500 16.6 19.5 230.45 271 .86 
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Table 5.3 

APRs and Charges on Twelve-Month Installment Loans with Uniform APR of 16.7 Supplemented by the APR 
Equivalent of $25 

Loan Size Uniform APR 

$ 100 16.7 
300 16.7 
500 16.7 

1,000 16.7 
1,500 16.7 
2,000 16.7 
2,500 16.7 

Table 5.4 

A Comparison of Three APR• 

$ 100 
300 
500 

1,000 
1,500 
2,000 
2,500 

Table 5.5 

Present Rates 
(%) 

31 .7 
31.7 
24.9 
19.7 
18.0 
17.1 
16.6 

A Comparison of Charges with Three APRs 

Present Ra tes 

$ 100 $ 18.00 
300 54.00 
500 69.97 

1,000 109.89 
1,500 150.24 
2,000 190.05 
2,500 230.45 

Supplemental 
APR 

43.4 
15.0 
9.1 
4.6 
3.1 
2.3 
1.8 
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Uniform 
19.5 APR 

19.5 
19.5 
19.5 
19.5 
19.5 
19.5 
19.5 

Uniform 
19.5 APR 

$ 10.87 
32.62 
54.37 

108.74 
163.12 
217.49 
271 .86 

Total APR 

60.1 
31 .7 
25.8 
21.3 
19.8 
19.0 
18.5 

Total 
Charges 

$ 35.45 
54.00 
72.60 

119.09 
165.70 
211.76 
257.54 

Uniform 
16.7 APR plus $25 
APR Equivalent 

(%) 

60.1 
31 .7 
25.8 
21.3 
19.8 
19.0 
18.5 

Uni form 
16.7 APR plus $25 
APR Equivalent 

$ 35.45 
54.00 
72.60 

119.09 
165.70 
211. 76 
257.54 



Limitations and Quali fications 

The preceding section was designed to suggest a 
methodology for establishing rate maximums on 3.15 
loans. Because of limitations on data availability to 
those conducting the research underlying this report, 
the APR figures derived are subject to possible revision 
by those with better access to the releyant informa
tion than the research group was privileged to have. 
The data used in this study is unaudited information 
supplied by consumer finance companies. Moreover, 
except in the case of the ten companies that responded 
to its financial questionnaire, the research group did 
not have any opportunity to examine individual com
pany business and financial statistics. 

Several perplexing questions that significantly in· 
fluenced the rate determinations made in the preced
ing section of this chapter still remain unanswered. 
Two of the most important were alluded to earlier: the 
ratio of net worth to total assets and the appropriate 
rate to use when applying the federal corporation 
income tax to before-tax income. 

Having accurate net worth figures is critically im· 
portant when employing the method developed in 
this report for deriving maximum allowable rates. 
This is because inherent in the method is the in
clusion of 25 percent of net worth as part of the 
required income used in calculating the recommended 
APR. 

A cause for pause when evaluating the available 
data base is the substantial difference between the 
national and Texas data with respect to the ratio of 
net worth to assets. Both NCFA data and those sec
tions of the questionnaire responses relating to the 
companies' national operations indicate that net 
worth is approximately 17 percent of total assets. On 
the other hand, both the OCCC data and the question
naire data relating to Texas operations indicated a 
ratio of net worth to assets of 8 to 8.5 percent. In the 
absence of reason to do otherwise, the research group 
used the 8-8.5 percent figures reported by the com
panies. Note, however, that if the national ratio of 
equity to assets were used instead of the Texas figure, 
the effect would have been a doubling of the income 
required for return on net worth and a significant 
increase in the recommended APR maximum. 

A similar problem, with the opposite impact, arose 
regarding the proper federal corporation income tax 
rate to use in calculating after-tax income. A 46 per
cent rate was used in the calculations even though 
actual taxes paid, on the basis of the figures reported 
by the companies, ranged from about 21 percent for 
NCFA data, 28 percent for OCCC data, and between 9 
percent and 51.7 percent for Texas data reported by 
respondents to the questionnaire. In this case the 
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research group may have overstated the necessary 
return on net worth before taxes to provide an after
tax rate of 13.5 percent. Use of a 46 percent tax rate 
required a before-tax rate of return on net worth of 25 
percent; had a 28 percent tax rate been used, a 19 
percent before-tax rate of return would have produced 
the 13.5 percent after tax figure. 

The 3.15 Loan Ceiling 

Under present law the ceiling on 3.15 loans is $2,500. 
Since that ceiling was established in 1967 consumer 
prices have more than doubled-in purchasing power 
terms more than $6,000 today is equivalent to $2,500 
in 1967. Taking into account this change in the value 
of the dollar, it is fair to say that if $2,500 represented 
a small consumer loan in 1967, then a $6,000 loan 
today can be similarly characterized. 

Installment loans in excess of $2,500, of course, can 
be made under provisions of Chapter 4 of the present 
Code. However, Chapter 4 was not designed to meet 
the needs of the often unsophisticated consumer who 
utilizes the facilities of consumer finance companies. 
The Consumer Credit Commissioner is accorded ex
tensive powers and responsibilities in Chapters 2 and 3 
of the Code to license, investigate, and regulate the 
activities of Chapter 3 lenders, powers that do not 
apply to Chapter 4 operations. 

It therefore seems desirable that the small consumer 
lo'an business continue to be conducted under the 
aegis of Chapter 3. At current price levels relative to 
those that existed in 1967, this implies that the ceil
ing on Chapter 3 loans be raised to approximately 
$6,000. 

This suggestion is subject to one caveat. Under 
present law a lender licensed under Chapter 3 must 
have unencumbered capital for use in the licensed 
business of at least $25,000. The loan limit of $2,500 
is equal to 10 percent of the minimum net worth 
required of the lender. It is recommended that the 
statutes maintain this ratio between the maximum 
loan ceiling and the net worth of the licensed lender; 
that the maximum loan size be established at $2,500 
multiplied by the percentage increase in the CPI since 
1967 (about 2.5 times) or 10 percent of the lending 
firm's net worth, whichever is lower. It is also recom
mended that the Commissioner be authorized to ad
just the ceiling annually in accordance with changes 
in the CPI. 

Implementation of 3. 15 Rates and Ceiling 

For the Consumer Credit Commissioner to establish 
a new loan ceiling each year in accordance with a 
legislative directive that the ceiling reflect changes in 



Cost of Regulated Loans 

the CPI presents no difficulty. All the Commissioner 
needs do is note the percentage change in the CPI 
calculated by the U.S. Department of l'..abor and apply 
it to last year's ceiling !except in the first year when 
the percentage change since 1967 would be applied to 
the 1967 ceiling). 

Annual adjustment of the uniform rate, however, 
requires that the Commissioner and his staff compute 
the adjustment index mandated by the Legislature. If, 
as is proposed here, the Legislature directs the Com
missioner to annually set a usury rate maximum that 
provides the Texas Consumer Finance industry with 
an overall 25 percent return on net worth before fed
eral corporation income taxes, it will be necessary for 
the Commissioner to develop for the industry the 
type of data contained in the first column of this 
chapter's Table 5.1. 

As observed in the "Limitations and Qualifications" 
section of this chapter, the data base presently devel
oped by the OCCC is inadequate for this purpose. 
Based on annual unaudited self-reporting by the 
members of the industry, its use would open the Com
missioner to the charge that he was not carrying out 
the legislative mandate; that members of the industry 
were in a position to unduly influence the uniform 
rate adjustment index. To insure that the company 
annual reports accurately and uniformly provide the 
needed information, the OCCC would have the task 
of establislng definitive criteria for use by the large 
national companies (that do the bulk of the small loan 
business in Texas) for allocating joint home-office 
costs, assigning the interest cost of funds raised na
tionally to their Texas offices, determining the net 
worth of their Texas based operations, determining 
the actual federal corporation income taxes paid and 
assignable to Texas operations, and myriad other re
porting details. The Commissioner also would need 
to institute an audit program designed to insure that 
the reporting criteria were being followed. 

At the OCCCs present level of funding and staffing 
it is doubtful whether that Office has the capacity to 
conduct the continuous research, auditing, and financial 
analysis that the task demands. It is therefore recom
mended that the Legislature authorize and direct the 
Commissioner, and provide the necessary funding, to 
establish a research and analysis section, supported 
by an audit staff, for the purpose of annually calculat
ing the uniform rate in accordance with the method
ology mandated by the Legislature. 

Subsequent. to distribution of a preliminary draft of 
this report, a six-page memorandum was distributed, 
unsigned and not otherwise identified as to source, 
criticizing the approach suggested here on several 
counts. The memorandum is entitled "Summary of 
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Certain Points in Student Analysis Prepared by Stu
dents of LBJ School" (hereinafter, Summary Document). 

The first criticism-that adoption of the proposed 
approach to annual updating of rates and the ceiling 
on 3.15 loans would be an unconstitutional delega
tion of legislative authority-is dealt with in detail in 
the Appendix to this chapter entitled "Memorandum 
of Law." Suffice to say here that contrary to the as
sertion in the Summary Document, in adopting the 
proposal the Legislature would not "delegate to an 
administrative agency the task of deciding on appro
priate ceilings on interest rates." To the contrary, the 
proposal calls for the Legislature to establish specific 
standards for computing authorized rates and ceilings; 
the only delegation of responsibility to the OCCC 
would be to apply those standards. 

The second charge contained in the Summary Doc
ument is that "the cost of the students' approach 
would be astronomical." What is proposed here is the 
addition of a small research and auditor staff of per
haps six or eight persons to carry out t he legislative 
mandate. While this would assuredly increase admin
istrative costs, the modest increase involved could 
hardly be termed astronomical. 

A third criticism is that the authors of this report 
are proposing a rate hearing approach. They are not. 
They are instead offering a method by which the 
Legislature sets the standards, criteria, and method 
for annual adjustments of rates and ceilings, an ob
jective long sought by the consumer finance industry. 
As in the past, the role of the OCCC would be to 
implement those standards. 

The other major criticism advanced by the Sum
mary Document is that there are inaccuracies in the 
data base used in the research group's report. There 
probably are, but it should be noted that the data used 
was exclusively from industry sources. One reason 
for recommending the establishing of an OCCC re
search office is to assure that the Legislature will be 
provided with accurate, up-to-date information on 
which to base its usury law deliberations. 

3.16 Loan Charges and Ceiling 

Neither the term "add-on interest charge" used in 
relation to 3.15 loans, nor the more commonly used 
APR, are used in reference to 3.16 loans. Rather, 3.16 
borrowers pay acquisition charges and installment 
account handling charges for the use of borrowed 
funds. Installment terms are also limited to one month 
for each $10 borrowed. 

Table 5.6 expresses these charges in APR terms for 
selected sized 3.16 loans repaid in the maximum num
ber of monthly payments permitted under the law. 
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Table 5.6 

The Sum of Acquisition end Handling Charges on Selected Sized 3.16 Loans Converted to Their Equlvelent 
APR1 

Loan Size Terms in Months 

$ 10 1 
30 3 
50 5 
75 7 

100 10 

These so-called "small, small" loans raise perplex
ing moral as well as policy issues that seem to defy 
resolution. On one hand, lenders claim that because 
of the basic administrative costs involved in making a 
loan of any size, the present charges are not adequate 
to cover business costs. Unless granted relief, they 
argue, lenders will not continue to make loans of $100 
or less. 

On the other hand, consumer advocates are appalled 
at what surely appears to be an exorbitant schedule of 
APRs, authorized by the state, on those who presum
ably are least able to defend themselves. Moreover, 
they point to the common practice of "flipping1

' Ito be 
discussed subsequently in this chapter), which has 
the practical effect of significantly increasing the APRs 
shown in Table 5.6. They call for a reduction in the 
charges 3.16 lenders are permitted to assess as well as 
a statutory prohibition against the practice of flipping. 
To the argument that following their prescription 
would result in a drying up of the legal source of loans 
for those wanting to borrow very small amounts, con
sumer advocates remain unperturbed. That, they re
spond, would be a better alternative than having the 
state be a party to the imposition of interest rates that 
on their face are usurious. 

The research group was unable to arrive at a satis
factory answer to this apparent dilemma. When con
vened to .annual percentage rates the charges per
mitted appear, by any reasonable standard, exorbitant. 
At the same time, while verifiable supportive evi
dence has not been brought to the study group's at
tention, what cost information there is available sug
gest that the dollar amounts of charges shown in 
Table 5.6 may very well be barely sufficient, if that, to 
cover the business operating costs of 3.16 lenders. 

The choice very well may be, in the ccrse of loans of 
under $100, between no loans or loans at what most 
people would regard as exorbitant interest rates. The 
issue becomes one of social rather than economic 
policy, and should be addressed by the Legislature in 
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Charges APRs 

$ 2.00 240 
2.00 227 

22.50 166 
35.50 129 
50.00 98 

those terms. In the meantime the only recommenda
tion that appears to make sense is to leave the present 
3.16 rate and loan ceiling structure undisturbed until 
there is a· thoughtful examination of the underlying 
social policy questions involved. 

Consumer Protection IHu es 

Several consumer issues ancillary to the central 
question of interest rates and ceilings are of concern 
to consumer advocates. These include the practice of 
"flipping" 3.16 loans, the identification of rate max
imums in other than APR terms, and the perceived 
need to better inform borrowers of their credit in
surance options. 

Flipping 

Flipping is the term used to describe the practice of 
encouraging borrowers to renew their loans before 
they are fully repaid. For example, if Mr. X borrows 
$60 for the maximum term of six months, his total 
debt, including acquisition and monthly handling 
charges, is $87, and his monthly payments $14.50. 
After his fourth monthly payment the lender may 
suggest that Mr. X renew his loan. If he agrees he is 
advanced another $60, $29 of which is deducted to 
pay the two monthly payments remaining on the old 
debt. Mr. X walks out with $31 cash and a new debt of 
$87. 

Flipping is not a one-time phenomenon; it can be 
and frequently is repeated several times with the 
same borrower after his third or fourth monthly pay
ment has been made. If Mr. X were to renew his loan 
three times after the fou rth monthly payment he 
would have paid the lender $174 in the course of 
twelve months !twelve monthly payments of $14.50) 
while receiving net cash advances of $163 lthe origi
nal $60 plus $31 three times), and he would still owe 
the lender $87. 
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Those making 3.16 loans readily admit that they 
encourage reliable customers to renew their loans 
prior to full repayment but deny the charges of some 
consumer advocates that they use high pressure tac
tics in the process. Some lenders contend that were it 
not for the additional earnings realized from flipping 
they would lose money and be driven out of business. 

Lenders benefit from flipping in two ways: on each 
renewal they collect a new acquisition charge, and 
flipping has the effect of extending the 3.16 small loan 
repayment period limits. The net effect is an APR 
substantially higher than that provided for in the 
statutes. 

The case against flipping is a persuasive one. In 
addition to the fact that it results in loan charges in 
excess of those provided for in the statutes, it has the 
effect of extending the time period for repayment of 
small loans far beyond the limits set by the Legislature. 

In establishing specific small consumer loan repay
ment periods the Legislature presumably wanted to 
preclude the possibility that low-income borrowers 
would become saddled with long-term consumer in
debtedness. The widespread practice of flipping has 
frustrated this objective. To restore the effectiveness 
of the governing statutes, with respect to both maxi
mum charges and repayment time limits, flipping of 
3.16 loans should be curbed, either by outright legis
lative prohibition of the practice or making it illegal 
for a lender to charge an acquisition fee when he 
renews a loan prior to the expiration of its full repay
ment period. 

Add-on Rates 

The price of money is properly defined in terms of 
the rate of interest on the unpaid balance outstanding; 
in other words, the annual percentage rate. This is the 
way home mortgage interest rates are stated and under
stood. Th is is also the usage fo r consumer loan rate 
limi ts in the statutes of all but a half-dozen states, 
including Texas. 

There are grounds for argument over the appropriate 
level of usury rates, but there can be no legitimate 
defense for the use of statutory terminology that con
fuses and misleads consumers other than those who 
are schooled in the fine points of financial lore. An 18 
percent "add-on interest charge," the terminology used 
in section 3.15 of Chapter 3 of the code, clearly does 
not mean what it implies to an unsophisticated con
sumer, i.e., an 18 percent interest rate. It really means 
an annual percentage rate of interest of 31 . 72 percent. 
Similarly, the statutes that impose an 8 percent add
on rate are really imposing a 14.45 percent APR. 

It is true that the federal truth-in-lending law re
quires lenders to express their loan charges in annual 
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percentage rate terms. But this requirement often is 
met by the inclusion of the required information in 
the fine print of a contract that the borrower seldom 
reads. 

Truth in lending, at any rate, should have its high
est visibility in the halls of the Legislature. The Texas 
Credit Code is replete with obfuscating terminology 
including 'add-on,' 'time price differential,' 'acquisi
tion charges,' and 'handlingcharges.'They are all euphe
misms for what they really mean-the maximum an
nual percentage rates of interest the law allows. 

The Legislature would serve consumers well if it 
proceeded to translate all of this misleading statutory 
terminology into annual percentage rates. It would 
then be in a better position to require that all lenders 
make clear to borrowers, both orally and in writing, 
the annual percentage rate of interest applicable to 
the loans being offered. 

Credit Insurance Options 

Chapter 3 of the Code states that on loans of $100 or 
more consumer finance companies may require the 
borrower to provide credit life and credit health and 
accident insurance as additional protection. Also, on 
loans of $300 or more, which are secured by tangible 
personal property, the lender may require the borrower 
to insure the property used for security. 

Most major consumer finance companies are also 
in the credit insurance business and; in fact, derive as 
much as one-sixth of their income from insurance 
sales. Even if they require that the borrower provide 
credit life, credit health and accident, or property 
insurance, however, Chapter 3 explicitly requires 
that they inform the borrower of his option to pur
chase the insurance from a third party or, if he is 
already insured, to satisfy the insurance requirement 
with his existing policy. 

Consumer finance companies are often reluctant to 
require that borrowers provide credit life and health 
and accident insurance as a condition for obtaining a 
loan because the federal consumer protection law 
provides that the premiums for those two types of 
insurance (but not for property insurance) must be 
included in computing the annual percentage rate of 
interest on the loan. Under Chapter 3 the insurance 
premium component of the APR is not included for 
purposes of 3.15 maximum loan rate determinations. 
However, when quoting APRs to potential customers 
the firm that requires insurance as · a condition for 
obtaining a loan must quote a rate inclusive of the 
insurance premium component, which places it at a 
competitive disadvantage with those companies that 
do not require that borrowers be insured. 



The concern of consumer representatives is that 
the typical consumer finance company loan applicant 
is not made aware of the several options available to 
him. This, they feel, is borne out by the fact that a 
substantial proportion sign up for credit life and ac
cident and health insurance even when the fine print 
of the loan contract does not make the provision of 
insurance a condition for obtaining the loan. Con
sumer advocates also contend that borrowers are not 
usually aware of their option to obtain insurance 
when it is required, from sources other than the loa~ 
company. 

There is merit to their suggestion that consumer 
finance companies be required to explain the options 
available to the loan applicant orally as well as in 
writing. The applicant should be told simply whether 
or not he is required to buy insurance as a condition 
for obtaining a loan. If provision of insurance is re
quired, he should also be told that he may apply exist
ing insurance or purchase it from the company of his 
choice. 

Administration of Consumer Credit Laws 

Some 1,400 consumer finance offices and 800 pawn
shops are licensed by and operate under the jurisdic
tion of the Office of Consumer Credit Commissioner. 
The Commissioner is appointed by, serves at the 
pleasure of, and reports to the Texas Finance Com
mission, which also oversees the State's Banking and 
Savings and Loan Departments. 

It should be noted that the nine members of the 
Finance Commission are divided into a six-member 
banking section and a three-member savings and loan 
section, and that at least six of its nine members must 
be from the banking and savings and loan business 
communities. It does not have a consumer finance 
section nor is there a requirement that the ~onsumer 
finance industry be represented on the Commission. 

This section is concerned with the administration 
of the State's consumer loan laws. It gives specific 
attention to the role of the Finance Commission the 
adequacy of OCCC staffing and the industry's fi~an
cial reporting requirements. 

The Finance Commission . 

Given the organization of the Commission and the 
backgrounds of its membership, it is not surprising 
that the OCCC for all practical purposes functions as 
an autonomous administrative agency. If it is the 
intention of the Legislature that there be effective 
Commission oversight of the operations of the OCCC 
it needs to consider a restructuring of the Financ~ 
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Commission to provide for a consumer finance sec
tion and representation on the Commission from the 
consumer finance industry. Representation of busi
nesses and consumers from outside the financial com
munity would also seem appropriate. 

OCCC Staffing 

While the twenty-eight staff members of the OCCC 
are both qualified and experienced, it is the judgment 
of the research group that substantial benefits would 
derive from a modest increase in the size of the staff. 
At the present level of staffing and funding the OCCC 
is hard pressed to adequately perform the several 
functions that are included among its responsibilities. 

Reference has already been made to the need for a 
re~earch and audit group if the rate and loan ceiling 
adiustment proposal advanced in the first section of 
this chapter is adopted by the Legislature. Aside from 
this, however, there are other areas where increasing 
the staffing complement would appear to be beneficial. 
This includes field investigation, which is carried out 
by only eleven investigators (some of whom are also 
called upon to perform other duties), office review and 
analysis of licensee annual reports and follow-up with 
those offices filing reports that are found to be de
ficient, and preparation of the Commissioner's annual 
report on the consumer finance industry (which would 
probably be done by the aforementioned research staff 
if this report's rate and loan ceiling recommendation 
is adopted). 

Availability of additional staff would also permit 
the Commissioner to develop and implement its man
date, spelled out in Chapter 2 of the Credit Code, to 
coordinate, aid, and assist public and private agencies, 
organizations and groups, and consumer credit insti
tutions in the development and operation of voluntary 
educational, debt counseling, and consumer protec
tion programs. Understandably, given the pressure of 
day-to-day administrative business, this does not now 
appear to be a high priority item on the OCCC's agenda. 

The Commissioner's Annual Report 

As pointed out in an earlier section of this chapter, 
the Commissioner's annual report on the finance in
dustry in Texas leaves much to be desired as a data 
source for analysis of the industry by members of the 
Legislature and others. This is partly due to the staff
ing limitation alluded to above; it is also in large 
measure because of the limited information available 
from the annual reports filed by licensees which are 
the basis for the Commissioner's report. 

The Commissioner, it seems, would be justified in 
requiring OCCC licensees to file reports with the 
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State of Texas as comprehensive and analytically use
ful as those the industry files voluntarily with its own 
trade association, the National Consumer Finance 
Association. The information derived from these re-
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ports permits the NCFA to present a comprehensive 
and insightful analysis of the consumer finance in
dustry in its annual Research Report on Finance Com
panies. 



Appendix A 

Memorandum of Law 

The document titled "Summary of Cenain Points in 
Student Analysis prepared by Students of LBJ School" 
(hereafter Summary Document) states that the Texas 
Supreme Court has already written an opinion that 
addresses the constitutionality of the proposals ad
vanced by the LBJ School research group. The Sum
mary Document states that in Community Finance&. 
Thri~ Corp. v. State ofTexas,343 S.W.2d 232 (Tex.Sup. 
Ct. 1961 I the Supreme Court of this state held that a 
statute which delegated to the Banking Commissioner 
the authority to from time to time approve rules that 
would have the effect of changing the rate of interest 
on cenain loans was unconstitutional. A reading of 
that case, however, does not lead to the conclusion 
presented in the Summary Document. 

In Community Finance, supra, the Supreme Coun 
held that the statutory provision that the making of a 
loan and a sale of investment cenificates, though 
done at the same time and as a condition of the grant
ing of the loan, should be considered two separate 
transactions, and the periodic payments required on 
cenificates should not be considered as periodic pay
ments on the loan. This was held to violate the con
stitutional provision relating to usury in force when 
the statute was enacted. 

At no place in the opinion of the Texas Supreme 
Coun was the constitutionality of the alleged delega
tion of authority to the Banking Commissioner ad
dressed. The assenion in the Summary Document to 
the contrary is clearly erroneous. A perusal of the 
opinion of the Texas Court of Civil Appeals in this 
case shows that the constitutionality of the alleged 
delegation of authority to the Banking Commissioner 
was likewise never addressed at that level. See State of 
Texas v. Community Finance &. Thrifr Corp., 334 
S.W.2d 559 (Tex.Civ.App. 1960). 

A further problem exists with reliance upon the 
Community Finance, supra, case. That case was de
cided under the provisions of Anicle XVI, Section 11 
of the Texas Constitution as amended in 1891 . That 
constitutional provision was substantially changed 
in the election of November 8, 1960 when the people 
of the State of Texas approved a constitutional amend
ment of Anicle XVI, section 11, which gave the Legis
lature the authority to classify loans and lenders as 
well as to define interest and fix maximum rates of 
interest. Therefore, the Supreme Coun of Texas in 
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Community Finance, supra, decided that case under 
the provisions of the 1891 amendment rather than 
the 1960 amendment since the case was originally 
brought before the November 1960 election. The as
sertions of the Summary Document that Community 
Finance, supra, stands for the proposition that delega
tion of authority to the Banking Commissioner was 
unconstitutional is therefore clearly unfounded. 

The second major issue to be addressed in this 
memorandum of law is the delegation of authority 
from the Legislature to an administrative agency. 
Point One of the Summary Document inadequately 
attempts to address this issue. 

It is the opinion of this author that the authority 
granted the Legislature in Anicle XVI, section 11 to 
"fix maximum rates of interest" may be delegated to 
an administrative agency as long as the delegation of 
authority is not unbounded. 

The applicable constitutional provision is Anicle 
Il, section 1 of the Texas Constitution: 

The powers of the Government of the State of Texas 
shall be divided into three distinct departments, each 
of which shall be confined to a separate body of magis
tracy, to wit: Those which are Legislative to one; 
those which are Executive to another; and those which 
are Judicial to another; and no person, or collection of 
persons, being of one of these departments, shall ex
ercise any power properly attached to either of the 
others, except in the instances herein expressly per
mitted. 

The general rule of law in regard to delegation of 
authority from the Legislature to an administrative 
agency is found in 12 Tex.Jur.2d Constitutional Law, 
Section 65: 

Although it is the general rule that without express 
authority of the constitution the power of general 
legislation may not be delegated, there are many powers 
that may be delegated by the Legislature. When this 
body itself cannot practically or efficiently perform 
the functions required it has the authority to desig· 
nate some agency to carry out the purposes of such 
legislation. The trend of modem decisions is to uphold 
such laws. 

The general rule in determining the validity of a 
delegated power is that the Legislature may declare 
the policy and fix the primary standard. It may then 
confer on administrative officials the power to fill in 
the details by prescribing rules and regulations to 
promote the spirit of the legislation and to carry it 
into effect. Though the standard fixed may be a general 
one, to be valid it must be capable of a reasonable 
application. 
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The test of the constitutionality of the delegation 
of power is whether the Legislature has prescribed 
sufficient and adequate standards to guide the discre
tion conferred. If so, the power is not "legislative" and 
its delegation is lawful. Concomitant with this prin
ciple is the fundamental notion that a legislative 
body may not delegate unlimited legislative powers 
and functions to an administrative agency. Whenever 
the legislative body vests any administrative agency 
with the power to exercise discretion, it must spell 
out the limits of that discretion by the establishment 
of some standard to guide the agency. Moody v. City 
of University Park, 278 S.W.2d 912 (Tex.Civ.App.
Dallas 1955, writ refd n.r.e.). 

One of the most important tests in determining 
whether a particular law is an invalid delegation of 
legislative power is found in its completeness as it 
appears when it leaves the hands of the Legislature. 
The generally recognized principle is that a law must 
be so complete in all its terms and provisions when it 
leaves the legislative branch that nothing is left to the 
judgment of the recipient of the delegated power. The 
rights, duties, privileges, or obligations granted or 
imposed must be definitely fixed or determined, or 
the rules by which they are to be fixed or determined 
must be clearly and definitely established, when the 
act is passed. If the Legislature has prescribed suf
ficient standards to guide the discretion conferred, 
the power is not legislative and the delegation is 
lawful. 12 Tex.Jur.2d Constitutional Law, Section 62; 
Moody v. City of University Park, supra; Ex parte 
Granviel. 561S.W.2d503 (Tex.Crim App. 1978); Com
missioners Court of Lubbock County v. Martin, 471 
S.W.2d 100 (Tex.Civ.App.-Amarillo 1971, writ refd 
n.r.e.); Trimmier v. Carlton, 116 Tex. 572, 296 S.W.2d 
1071 ( 1927). The standards set up by the Legislature 
may be broad where conditions must be considered 
which cannot conveniently be investigated by the 
legislative branch. Housing Authority of the City of 
Dallas v. Higginbotham, 135 Tex: 158, 143 S.W.2d 79 
( 1940); Southwestern Savings &. Loan Ass'n. of Houston 
v. Falkner, 160 Tex. 417, 331 S.W.2d 917 ( 1960); Beall 

44 

Medical Surgical Clinic &. Hospital v. Texas State 
Board of Health. 364 S.W.2d 755 (Tex.Civ.App.-Dallas 
1963, no writ). 

The presumptions of law would be in favor of the 
constitutionality of a statute delegating authority to 
an administrative agency if there were well-defined 
statutory parameters. The rules for passing on the 
constitutionality of delegation of authority are found 
in Trapp v. SheII Oil Co., 145 Tex. 323, 198 S.W.2d424 
(1946): 

1. The court must sustain a statute unless its in
validity is apparent beyond a reasonable doubt; 

2. Every possible presumption is in favor of the 
constitutionality of a statute, and such presump
tion obtains until the contrary is shown beyond 
a reasonable doubt; 

3. If there is doubt as to the validity of a law, it is 
due to the coordinate branch of the government 
that its action should be upheld and its decision 
accepted by the judicial department. (at 440) 

With the aforementioned case law as a background, 
it is apparent that the State Legislature may delegate 
its authority to an administrative agency if the statute 
delegating such authority is generally narrow in scope 
and clearly defines the factors to be considered in the 
exercise of discretion by the administrative agency. 
The proposal submitted by the research group of the 
LBJ School of Public Affairs would similarly be consti
tutional if the factors used in the determination of 
interest rates would be spelled out with some speci
ficity in the enabling statute. Reliance upon Com
munity Finance, supra, would still remain tenuous at 
best. Thus, the objections raised in the Summary Doc
ument would be inapplicable and the research group's 
proposal would be on solid constitutional footing. 

(signed) 
Terrence S. Welch 

Attorney at Law 



Appendix B 

Financial Questionnaire Respondents 

Allied Finance Company 
Charles Blevins 
P.O. Box 220998 
Dallas, TX 75222 
214/559-1 160 

Aristar Management, Inc. 
(Blazer Financial Services) 
Mike Pappas 
P.O. Box 34781 
Coral Gables, FL 33134 
305/442-6700 

Associates Corp. of North America 
Joseph R. (Joe) Sullivan 
P.O. Box 222822 
Dallas, TX 75222 
214/659-4656 

BARCLA YSAMERICAN 
Robert V. (Bob) Knight 
P.O. Box 31488 
Charlotte, NC 28231 
704/372-0060 

Beneficial Management Corporation of North America 
David B. Ward, Esq. 
200 South Street 
Morristown, N.f 07960 
201/455-7072 

Dial Finance Company 
Richard (Dick) Brinkman 
207 Ninth Street 
Des Moines, IA 50315 
515/ 243-2131 

General Finance Corporation 
William f. (Bill) Devine 
1301 Central Street 
Evanston, IL 60201 
312/ 564-5000 

Household Finance Corporation 
Richard A. Culhane 
Assistant Secretary 
Consumer Finance Division 
2700 Sanders Road 
Prospect Heights, IL 60070 
312/ 564-5000 
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ITT Consumer Financial Service 
Kenneth E. (Ken) Neal 
P.O. Box 17083 
Dallas, TX 75227 
214/ 381-2886 

USLIFE Credit Corporation 
Charles (Chuck! Snodgrass 
7001 Grapevine Hwy. Suite 512 
Fort Worth, TX 76118 
8 l 7 / 284-9441 
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