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The Zoning Change Process in Austin, Texas
by

John Wallace Blunt, Jr. , M.S.C.R.P.
The University of Texas at Austin, 2008

Supervisor: Kent Butler
The purpose of this report is to analyze the zoning change process in Austin,
Texas. The report examines Austin’s type of city government followed by an overview of
zoning in the United States and Austin. The report chronicles the evolution of the Austin
Tomorrow Comprehensive Plan and the Neighborhood Planning Area during the time
period 1979-1997. Since 1997, zoning change protocol has become intertwined with
neighborhood planning such that both must be discussed in detail.
The extreme real estate cycles from 1982 to the present are also discussed.
Economic conditions played a key role in the slow enactment of neighborhood planning
in Austin. The report examines the jurisdictional boundaries of Austin and the
governmental bodies charged with hearing zoning cases. After discussing the motivations
of the market participants seeking zoning changes, the report analyzes four case studies to
illustrate the basic types of zoning cases today. Finally, the report draws conclusions and
offers suggestions for improving the efficiency and fairness of the zoning change process
in Austin, Texas.
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Because the qualities that attract people to Austin are often
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Chapter One: Introduction and Overview of Austin City Government
The purpose of this report is to analyze the zoning change process in Austin,
Texas. A key objective is to analyze the evolution of neighborhood planning and related
changes to zoning and land use controls as the two have become closely connected. Key
questions regarding process also will be addressed.
I first discuss the various players and their motivations to seek a zoning change. I
then address Austin’s particular form of government followed by a general overview of
zoning in the United States and Austin in Chapter Two. This is followed by a discussion
of Austin’s jurisdictional boundaries and respective levels of land use control in Chapter
Three. I then detail the evolution of comprehensive planning in Chapter Four including a
discussion of how de facto zoning under the guise of comprehensive planning was voided
by the State Legislature in 1985.
Chapter Five addresses the evolution of the Neighborhood Plan which has had a
significant impact on zoning and land use controls in Austin. This is followed by a
discussion of Austin’s rezoning protocol and concomitant neighborhood plan amendment
process in Chapter Six. The two processes are integrally related in areas with approved
neighborhood plans. Chapter Seven identifies the government entities charged with
hearing zoning cases and their respective powers. Chapter Eight examines market forces
motivating zoning cases. Chapter Nine outlines the mechanics of filing a rezoning
application and challenging a proposed zoning change.
Chapter 10 analyzes in detail four case studies to illustrate the zoning change
process in Austin, Texas. These case studies are deemed to exemplify the four general
types of zoning cases. Finally, the report draws summary conclusions and makes
recommendations to improve the efficiency and fairness of the system.

1

There are a multitude of scenarios in which individuals seek a zoning change for a
particular property or an assemblage of properties. As a municipality grows, rural areas
on the periphery eventually become part of the urban core. The transition from one to the
other creates opportunities to develop or redevelop sites with commercial uses servicing
growing populations.
The term “zoning change” encompasses a wide range of activities including
changing the base zoning district or granting a variance or allowing and disallowing
specific uses in one motion.
Municipalities also seek zoning changes to preserve historic buildings or protect
neighborhoods from noxious uses. They also enact zoning changes to stimulate growth in
a particular area or promote a particular type of development. In Austin, unusual density
and height variances combined with relaxed parking requirements are granted to
developers in exchange for set percentages of affordable housing.
Texas cities operate under one of two systems: 1) General Law which pertains to
cities with less than 5,000 residents and must abide by state statutes; 2) Home Rule
which is applicable to cities with populations greater than 5,000 and it allows them to
implement a charter as its legal basis.1 The Texas State Legislature implemented Home
Rule Charter in 1912. Austin adopted Municipal Home Rule Charter in 1919.2 The
Charter of the City of Austin including incorporation, were adopted by the electorate at
an election held in the City of Austin on January 31, 1953.3

1

Wilfred D. Webb, Municipal Home Rule Charters in Texas, (Austin: The University of Texas,
1947), 7.
2

Ibid., 11.

3

Charter of the City of Austin, Travis County, Texas, compiled by the city attorney, 1953, 1-3.
2

Under general law status, a city has limited annexation powers in that it can do
voluntary annexations if a resident or business requests to be annexed into the city and
some involuntary annexation if city services are provided immediately. Under home rule
status, a city can exercise involuntary annexations without providing city services
immediately. This timing flexibility provides greater control over economic development
and land use controls.
In 1908, Austin voters overturned the aldermanic form of government which had
been in place since 1839, and replaced it with a commission government. In 1924,
Austinites voted to adopt a Council-Manager form of local government which still
prevails today.4 The Mayor and City Council appoint the City Manager, who serves as
the Chief Administrator of the City organization. The City Council has seven members
consisting of one Mayor and six Council Members. All City Council members are elected
at large by the voters and serve three-year, staggered terms.5

4

Handbook of Texas Online, s.v. "Austin,"
http://www.tsha.utexas.edu/handbook/online/articles/AA/hda3.html (accessed October 4, 2007).
5

Ibid.
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Chapter Two: Overview of Zoning in Austin, Texas
Overview of Zoning in the United States
The history of zoning in Austin, Texas is best analyzed against the backdrop of
early zoning initiatives in the United States. New York City enacted the first
comprehensive zoning ordinance in the United States in 1916 although cruder forms
existed in Boston and Los Angeles ten years prior. Early urban planners in New York
City incorporated the German model of combined land use and height zoning into its
1916 zoning ordinance and this was deemed the most significant development in the
early history of American city planning.6
The historical roots of comprehensive land use controls are largely tied to the
exercise of regulatory authority over the use of land and to a much lesser degree, to the
common law of nuisance.7 In 1923, the attorney Alfred Bettman wrote in the Harvard
Law Review:
Though, as we have seen, zoning, and in truth, all property regulation has the
same fundamental basis as the law against nuisances, no greater fallacy could
exist than that zoning is restricted to or is identical with nuisance regulation. On
the contrary, the need for zoning arises from the utter inadequacy of the law of
nuisances to cope with the problems of municipal growth.8

6

Peter Hall, Cities of Tomorrow, updated ed. (Oxford: Blackwell Publishers, Ltd., 1997), 59.

7

David Callies et al., Cases and Materials on Land Use, 3rd ed. (St Paul: West Group, 1999), 1.

8

Ibid., 2.
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The Supreme Court case Village of Euclid vs. Rambler Realty Company in 1926
upheld municipalities’ general authority to zone under police power which in conjunction
with the Standard Zoning Enabling Act provided statutory power of enforcement
regarding land use controls.9
Litigation in the 1920’s produced constitutional limitations on land use controls
exercised by police power. The courts interpreted excessive land use controls as effective
taking of property without compensation which violated the Fifth Amendment of the
federal constitution. In 1922, Supreme Court Justice Wendell Homes wrote:
The general rule at least is, that while property may be regulated to a certain
extent, if regulation goes too far it will be recognized as a taking.10
Since Euclid, the courts have steadfastly upheld municipalities’ right to exercise
control of land use via police power for the public welfare but the courts have also felt
compelled to intervene when they perceived excessive infringement of private property
rights.
The Standard State Zoning Enabling Act and Standard City Planning Enabling
Act were both born of the 1920s. Zoning and planning emanated from the
unpredictability of nuisance laws. However, they were largely viewed as too ad hoc and
there was a perceived need for more standardization and consistency. In 1976, the
American Law Institute published the Model Land Development Code (MLDC) that
integrated zoning and subdivision regulations while streamlining the development
entitlement process.11

9

Ibid, 3.

10

Ibid., 4.

11

Ibid, 21
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General Perspective of Zoning in Austin, Texas
Authorization for Texas cities to enact zoning regulations is derived from Article
1011 of the State Constitution. Austin adopted its first zoning ordinance in 1931.12
However, planning in Austin had earlier roots. In July, 1927, the Austin City Council
hired the Dallas consulting firm Koch and Fowler to prepare a 20-year comprehensive
plan. It was the first long-range planning tool since the city’s inception in 1839.
The Koch Fowler plan was adopted in 1928 and was a watershed event regarding
urban design and future land use policy. The plan stressed preserving the city's natural
beauty and open space including Barton Springs and Zilker Park.13
The 1928 City Plan created districts with zoning classifications designating
specific land uses within designated districts and/or specific parcels. The basic Euclidian
goal was to group like uses together and protect residential neighborhoods from the
adverse impacts of commercial and industrial uses.
The 1928 City Plan also produced negative social consequences in that it codified
racial segregation. In 1880, African-Americans lived throughout the city. However, the
segregation of blacks and whites was entrenched by the early 1900's. In 1930, AfricanAmericans were heavily concentrated on the east side. The 1928 City Plan contributed to
this phenomenon by recommending that East Austin be designated a "Negro district."

12

Working Paper: A review of problems, issues, concerns, and opportunities related to revision of
Austin’s Zoning Ordinance (San Francisco: Blayney-Dyett and Charles Hall Page & Associates, Inc.,
1980), 1.
13

Austin City Connection, R/UDAT Austin Implementation: A Call to Action, Official Web Site of
the City of Austin, http://www.ci.austin.tx.us/downtown/rudatcall.htm, (accessed October 10, 2007).
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Municipal services including schools, sewers, and parks for African-Americans
were largely restricted to East Austin. Clarksville is located in West Austin and it
remained an African-American enclave despite intense efforts in the 1930's to relocate
them to the East side.14
Rising land values in the 1920's especially in areas surrounding Anglo
neighborhoods forced many blacks to relocate their families and businesses to East
Austin. Tax foreclosure laws and deed restrictions accelerated this trend. The 1928 City
Plan recommended putting all legally segregated facilities such as parks and schools on
the east side in order to attract the remaining African-American population. It designated
East Austin on maps as a heavily industrial "Negro district." This mentality was the basis
of the city’s first zoning map in 1931. By way of enforcement, the city halted
construction of new schools above the elementary level for blacks on the west side.15
The goal was to concentrate what Anglo planners deemed unpleasant elements of
the community (i.e., people of color and industry) in a particular sector of the city. The
presence of railroad tracks critical to industry further accelerated the concentration of
minorities and industry on the east side.16 Ironically, rapidly rising land prices in East
Austin from gentrification starting in the late-1990s have again caused the displacement
of minorities only this time from the area they were summarily relocated in the 1930s.

14

Handbook of Texas Online, s.v. "Austin,"
http://www.tsha.utexas.edu/handbook/online/articles/AA/hda3.html (accessed October 6, 2007).
15

Scott S. Greenberger, “City’s First Zoning Map Plotted Neighborhood of Minorities, Hazards,”
Austin American Statesman, 20 July 1997, p. A1.
16

Ibid., p. A8.
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The list below outlines Austin’s organized planning efforts since 1928:17
1928 City Plan
1961 Development Plan
1979 Austin Tomorrow Comprehensive Plan
Mid-1980’s Neighborhood Planning and Sector Councils
1985 Austin Plan
1994-97 Citizens Planning Committee
1997-present (Fall, 2007) Neighborhood Planning Areas
The Austinplan was a reactive response to the rapid growth of the 1970s and
1980s especially outside of Austin’s full-purpose jurisdictional boundary. Austin
attempted to implement zoning-type land use controls via comprehensive planning with
the Austinplan. The Austinplan focused on land use controls in the Extraterritorial
Jurisdiction (ETJ). The strategy was to forego conventional zoning and use infrastructureand-services capacity planning (e.g. LUEs) to guide new growth.18
Under the Austinplan, new growth was encouraged in areas with adequate utilities
and road capacity either current or anticipated. Growth was encouraged in proportion to
planned infrastructure. The Austinplan effectively was zoning through planning to be
applied mainly in the ETJ which was prohibited by statute.19
In 1985, the Texas State Legislature enacted a bill that enjoined land use controls
in the ETJ regardless of nomenclature which in turn nullified the Austinplan before the
Austin City Council could review it. The result was massive downsizing of the city’s

17

Sonya Annette Lopez, “From Plan to Process: Comprehensive Participatory Planning from a
Municipal Staff Perspective in Austin Texas” (Master’s Professional Report, University of Texas at Austin,
2004), 44.
18

Kent Butler, University of Texas, electronic correspondence with author, Austin, Texas, February
7, 2008.
19

Ibid.
8

zoning and land use staff and the remaining staff had little incentive for innovation during
the real estate collapse of the late 1980s.20
In 1983, the City of Austin revised and expanded zoning categories. This revised
system still provides the framework of the current system with its base zoning districts.
The new system also created a broad range of new Overlay Districts including the
Capitol Ordinance Zone, Congress Avenue Zone, East Sixth/Pecan Street Zone,
Downtown Parks Zone, Downtown Creeks Zone, Town Lake Zone.21 These overlay
districts imposed additional land use restriction to the uses allowed in the base districts.
It is emphasized that the implementation of the new zoning system was not a
product of the Austin Tomorrow Comprehensive Plan but rather was born out of
frustration with the anachronistic system of the 1960s and 1970s deemed inadequate to
accommodate Austin’s rapid growth in the 1980s.
Austin subsequently initiated additional land use controls, most notably the
Neighborhood Plan in 1997. This land use planning tool frequently identifies conditional
and prohibited uses for specific parcels located within the boundaries of a particular
neighborhood planning area.
Austin made an additional attempt in the 1980’s to regulate growth in the ETJ by
denying infrastructure to new development. Developers circumvented this obstacle by
successfully lobbying for legislature that sanctioned the creation of Municipal Utility
Districts (MUDs) and Road Utility Districts (RUDs). These political subdivisions
allowed developers to issue bonds to finance infrastructure (i.e., water, wastewater, and
roads) for new subdivisions in the ETJ.

20

Ibid.

21

Platting & Zoning Dept, City of Austin, Summary of Current & Proposed Zoning, December, 1983.
9

Chapter Three: City of Austin Jurisdictional Boundaries
Like most home rule cities in Texas, Austin annexes land for the following
reasons:
1.
2.
3.
4.
5.

Provide urbanizing areas with municipal services
Create efficiencies in service delivery
Apply zoning and City development standards
Protect and expand the tax base
Maximize the return on infrastructure investment and business incentives22
Full Purpose Annexation / Jurisdiction allows cities to extend municipal services,

voting privileges, and full regulatory and taxing authority to a new area. The City
regulates land development in its full purpose jurisdiction with zoning, land subdivision
regulations, site plan requirements, building codes and water quality ordinances.23
Limited Purpose Annexation / Jurisdiction extends the City's ordinances and
regulations, including building and zoning codes. The city cannot assess taxes and in
return the city is not required to provide services. Traditional municipal services
including fire, police, EMS, road maintenance, and recreation are provided by the county.
Residents may vote in City Council and Charter elections but may not vote on proposals
to issue bonds.
Areas annexed for limited purposes must convert to full purpose within three
years unless the property was annexed prior to 1987 or the property owner consents to
waive this requirement. Land development in Limited Purpose areas in Travis County is

22

Austin City Connection, Frequently Asked Questions: Annexation Process,
http://www.ci.austin.tx.us/annexation/process.htm (accessed November 8, 2007).
23

Austin City Connection, Frequently Asked Questions: Annexation Terms,
http://www.ci.austin.tx.us/annexation/terms.htm (accessed November 8, 2007).
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regulated jointly by the City of Austin and Travis County in accordance with Title 30 of
the Austin City Code. Land Development in Limited Purpose areas in Hays County and
Williamson County is regulated exclusively by the City of Austin. 24
In summary, areas located within the City of Austin Limited Purpose Annexation
must comply with the city’s zoning and development ordinances and property owners
must obtain proper building permits.
Areas located within the City of Austin 2-Mile Extraterritorial Jurisdiction (ETJ)
must comply with Austin’s development ordinances and water quality regulations.
Specifically, property owners must adhere to the city’s platting and water quality
regulations including the Save Our Springs Ordinance which greatly limits the amount of
allowable impervious cover over the Edwards Aquifer Recharge Zone. Also, landowners
must comply with subdivision regulations especially with regard to road construction.
However, property owners within an ETJ are not subject to the city’s zoning or building
code nor are they taxed by the city. Areas located within the City of Austin 5-Mile
Extraterritorial Jurisdiction (ETJ) must similarly comply with Austin’s development
ordinances and water quality regulations.25 There is no difference between the 2-Mile
and the 5-Mile ETJ regarding the city’s ability to exercise land use controls.26

24

Ibid.

25

Ibid.

26

Virginia Collier, City Clerk’s Office, electronic mail correspondence with author, Austin, Texas,
November 6, 2007.
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The following outlines the two types of allowed annexation.
The law allows two types of annexations: areas subject to a three-year municipal
annexation plan and areas that are considered exempt. The three-year plan
identifies areas proposed for annexation that may occur beginning on the third
anniversary from the effective date of the plan adoption or amendment. In
addition, the law requires that each city adopt a three-year annexation plan
effective December 31, 1999, in accordance with Senate Bill 89, Section 17(b). A
plan may be amended to include annexation areas, however, similar timing
requirements would apply to each added area. 27
Areas may also be removed from the plan. If an area is removed within the first
18 months following the month of its inclusion in the plan, the area may not be
amended to reinstate the area until the one-year anniversary of its removal. Any
area removed after the first 18 months would be subject to a two-year moratorium
before it could be re-included in a plan.28
The map presented on the following page was prepared using shape files
downloaded from the City of Austin ftp site on October 15, 2007.29 The shape file “juris”
showing jurisdictional boundaries is reportedly uploaded to the ftp site by the city’s GIS
department within 24 hours of new annexations.

27

Austin City Connection, Annexation Procedures – Legislative Overview,
http://www.ci.austin.tx.us/annexation/legis_overview.htm (accessed November 8, 2007).
28

Ibid.

29

Austin City Connection, City of Austin GIS Data Sets,
ftp://coageoid01.ci.austin.tx.us/GIS-Data/Regional/coa_gis.html

12
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Chapter Four: The Evolution of Comprehensive Planning in Austin
Prior to 1979, comprehensive plans in Austin were developed as guidelines
without statutory enforcement power. Also, city initiated plans prior to 1979 including
the 1961 Development Plan were prepared largely by technicians with little citizen input.
In contrast, the Austin Tomorrow Comprehensive Plan enacted in 1979 was the first plan
based on multi-dimensional citizen input.30
From 1974 through 1977, citizens from all sectors of Austin participated in the
Austin Tomorrow Goals Program. The city conducted a broad-range assessment of
community needs, priorities and programs that were summarized in the Austin Tomorrow
Goals in 1975 and adopted by the City Council as the basis of the Austin Tomorrow
Comprehensive Plan.31
topics:

Urban

Design,

The Austin Tomorrow Goals Program addressed eight key
Economic

Development,

Environmental

Management,

Government and Utility Services, Housing and Neighborhoods, Transportation Systems,
and Health and Human Services.32
The Austin Tomorrow Comprehensive Plan (ATCP) was approved in 1977. The
Growth Management element of the plan was approved in 1979. The ATCP emphasized
the need to revise the city’s zoning ordinance and development regulations in order to
effectively implement the plan.33 The city’s web site describes the Austin Tomorrow

30

Ibid.

31

Austin City Connection, Austin Tomorrow Comprehensive Plan, Chapter 2 “Goals, Objectives
and Policies,” http://www.ci.austin.tx.us/zoning/downloads/atp_5_19.pdf (accessed October 6, 2007)
32

Ibid.

33

Working Paper: A review of problems, issues, concerns, and opportunities related to revision of
Austin’s Zoning Ordinance (San Francisco: Blayney-Dyett and Charles Hall Page & Associates, Inc.,
1980), 1.

14

Comprehensive Plan as the oldest and most fundamental component of Austin’s longrange planning and tool to guide development. More importantly, the City Charter
requires the Planning Commission to “make and amend a master plan for the physical
development of the city.”34
Chapter 5 of the ATCP addresses Housing and Neighborhoods by articulating
dozens of key issues and concerns. Foremost was the need to increase the quantity and
quality of affordable housing which would improve the overall quality of the
neighborhood.
The following outlines the critical issues addressed in Chapter 5 of the ATCP:35
Assure the continued identity and improve the quality of Austin’s existing
neighborhoods.
Develop and implement specific, detailed plans tailored to the needs of each
neighborhood.
Protect existing neighborhoods from the intrusion of higher intensity land uses.
Increase the power of neighborhood residents in decisions affecting the
neighborhood.
Expand notification of proposed zoning changes
In 1979, the City of Austin began the process updating its zoning regulations. The
city hired Blayney-Dyett and Charles Hall Page & Associates who formed a joint venture

34

Austin City Connection, Austin Tomorrow Comprehensive Plan, web page overview,
http://www.ci.austin.tx.us/zoning/com_plan.htm (accessed October 6, 2007).
35

Austin City Connection, Austin Tomorrow Comprehensive Plan, Chapter 5 “Housing and
Neighborhoods,” http://www.ci.austin.tx.us/zoning/downloads/atp_51_76.pdf (accessed October 8, 2007).
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to review current regulations and develop proposed revisions.36 Austin’s zoning
ordinance had been amended and revised continuously since its adoption in 1931,
frequently on an ad hoc basis. The result was a disjointed ordinance rife with
anachronistic and inconsistent provisions. The rapid growth of the 1960s and 1970s was
governed by outdated zoning regulations.37
In its working paper published April 15, 1980, the consulting team addressed the
statutory requirements for enacting a zoning ordinance:
Authorization for cities to enact zoning regulations is set out in Article 1011 of
the State Constitution, The Article authorizes cities to adopt a zoning map,
dividing the city into a series of districts, each of which may have different land
use regulations. The Article specifies that a Zoning Commission (or Planning
Commission) should review and report on zone changes and amendments to the
ordinance prior to action by the legislative body. Article 1011 authorizes
appointment of a Board of Adjustment to hear appeals from decisions of the
Building Inspector, to grant variances from specific ordinance provisions in cases
of unnecessary hardship, and to decide of “special exceptions” to the zoning
regulations.38
Blayney-Dyett et al obtained input from community interest groups, city staff
involved with planning and zoning and the general population to assess weaknesses of
existing regulations to identify needed revisions and make them more consistent and
coherent while providing more predictability regarding the city’s land use regulation and
development processes.39

36

Recommended Revisions to the Austin Zoning Ordinance (San Francisco: Blayney-Dyett and
Charles Hall Page & Associates, Inc., 1981), 1.
37

Working Paper, 1.

38

Ibid., 2.

39

Recommended Revisions, 1.
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Revisions to the zoning ordinance addressed four basic categories:
1) Use classifications or permitted uses were specified for each district.
2) District regulations were now deemed “non-cumulative” in the sense that uses
permitted in one district were not automatically allowed in the next less restrictive
district. For example, it could not be assumed that multifamily would be allowed
automatically in a retail district simply because the retail district was less restrictive. Each
zoning district was to be considered sui generis regarding permitted land uses
3) Site development regulations inclosing height, setbacks, density, coverage and lot size
were specified for each zoning district. This deviated from the predecessor system of
meshing height and area districts with use districts.
4) Compatibility standards were incorporated into the site plan review and approval of
conditional uses.40
The four basic components of the proposed revisions to the zoning ordinance
outlined above have endured through today. The base zoning districts have logically
been expanded and refined over the years. However, the most dramatic and far reaching
change has been the emergence of the Neighborhood Plan which effectively has
supplanted the traditional rezoning protocol.

40

Ibid., 3.
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Overview of Comprehensive Planning in Austin
The city approved the Austin Tomorrow Comprehensive Plan in 1979. A key
component of that plan was Chapter 5 entitled Housing and Neighborhoods discussed
previously. Serious efforts to enact the plan’s neighborhood recommendations were not
forthcoming until 1997, nearly 20 years after the fact. The delay was caused by the
extreme real estate cycles from 1982 through 1995.
Up until 1980, Austin’s two major employers were state government and the
University of Texas. There were a small number of large, private employers including
IBM, Texas Instruments, Motorola, Tracor and the IRS. In late 1982, several major
computer and semiconductor manufacturers in the United States joined forces and
founded Microelectronics and Computer Technology Corporation (MCC) to counter
Japan's Fifth Generation Project, a large research project aimed at producing a new kind
of computer by 1991 designed to acquire control of the world's high-end computer
market. MCC was created largely to thwart this threat. MCC was the first and at one time
the largest, computer industry research and development consortia in the United States.41
Austin received considerable attention in the media when it was selected in
March, 1983 for the MCC campus. This event combined with Austin’s mention in the
bestselling book Megatrends promoted Austin’s image as an emerging high-tech hub
soon to rival Silicon Valley. This phenomenon and reasons discussed below triggered
massive land speculation and a building boom unprecedented in the city’s history from
1983 through 1986.
On a more pragmatic level, the massive real estate expansion was fueled by
liberal tax laws regarding real estate investment and the entry of savings & loan
41

David V. Gibson and Everett M. Rogers, R&D Collaborations On Trial, (Cambridge, MA:
Harvard Business School Press), 1994, Introduction, 15.
18

institutions into the commercial real estate mortgage market. Prior to 1981, they were
limited to making home mortgages. Banks and S&Ls made reckless loans based on
inflated appraisals that allowed loan-to-value ratios exceeding 100 percent. The tax laws,
reckless lending practices and a general lack of government oversight caused tremendous
overbuilding during this time period. This extreme overbuilding was Says Law carried to
its greatest folly. Appraisers were largely responsible for the overbuilding with their
erroneous and in many cases fraudulent income projections and exaggerated absorption
schedules that grossly inflated market value estimates.
Economic conditions worsened for two additional reasons, In October, 1986,
Congress revised the tax code relating to real estate investment so that passive losses
could no longer offset active income. Accounting losses quickly became economic losses
which accelerated foreclosures in Central Texas. Congress also replaced the Accelerated
Cost Recovery System (ACRS) that allowed 15-year depreciation for real estate assets
with a 39-year depreciation schedule.
In addition, the price of oil fell below $10 per barrel in the fourth quarter of 1986.
While there were only a limited number of companies in Austin directly involved in
mineral extraction, the state was accustomed to receiving substantial oil related tax
revenue from oil companies statewide. The sharp decline in oil related tax revenue
combined with a statewide slump in sales tax and property tax revenue forced large
layoffs and program cutbacks among state agencies.
The severe recession in Central Texas that began in 1986 triggered a deluge of
commercial and residential foreclosures. These defaults precipitated a deluge of bank and
S&L failures. Property values plummeted city-wide with corresponding declines in
government revenue causing layoffs and drastic program cutbacks. Population and job
growth rates also declined sharply. Neighborhood planning as envisioned by the Austin
Tomorrow Comprehensive Plan was a casualty of these events.
19

Prior to 1985, there had also been resistance to implementing portions of the
Austin Tomorrow Comprehensive Plan addressing neighborhoods due to polarization
between the growth and no-growth factions. The problem was exacerbated by a lack of
clear directives to staff and a scarcity of funds. However, the limited efforts encouraged
the creation of new neighborhood groups and the strengthening of existing ones. City
staff provided neighborhood leaders with booklets providing instructions for creating
neighborhood organizations.42
To promote the creation of neighborhood organizations, sector councils were
created to represent the fourteen target areas in the city. The objective was to establish
neighborhood organizations to represent neighborhood groups within their respective
sector boundaries.43 The neighborhood sector councils were not successful largely due to
lack of organization and direction from the city combined with lack of funding. However,
they created the framework for future neighborhood organizations. Specifically, the
sector councils convinced the city they deserved input on the steering committee of
Austin’s next citizen participatory planning effort known as the Austinplan.44
While the lack of political will was a factor, the key cause of non-implementation
of the Austin Tomorrow Comprehensive Plan was the lack of funds and staff. The city
was besieged for services and site plan approvals during the boom of 1983-1986. This
was quickly followed by the bust which caused a huge decline in government revenue
with huge layoffs and program cutbacks.
The recession lasted roughly from 1986 though 1992. During this period, huge
inventories of real estate formerly in the portfolios of failed federally insured lending
42

Lopez, “From Plan to Process,” 57-62.

43

Ibid., 64-65.

44

Ibid.
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institutions accumulated. The Resolution Trust Corporation (RTC) was formed by
Congress in 1987 to dispose of these REO assets. Dallas, Houston and Austin were
considered the epicenter of the Savings and Loan debacle. In 1989, Congress passed the
Savings & Loan Bailout Bill officially known as the Financial Institutions Reform,
Recovery and Enforcement Act (FIRREA) which cost taxpayers billions of dollars. New
office buildings, retail centers, apartment complexes and many other commercial projects
were sold for pennies on the dollar during this period further depressing property values
and tax revenue.
The Austinplan corresponded to the time period 1985-1989. This was Austin’s
second attempt at participatory comprehensive planning after the failed Austin Tomorrow
Comprehensive Plan. It was intended to provide specific guidelines for land use
throughout the city.

City staff created a map delineating sector boundaries with

recommended land uses for each sector.
References to zoning districts were conspicuously absent45 heralding a key
characteristic of the eventual Neighborhood Plan in the late-1990s and the Future Land
Use Map showing desired land use on each parcel within the delineated boundaries of the
neighborhood.
In 1988, the Austinplan got through two City Council readings and then expired
in limbo when sent back to the Planning Commission for review to the extreme
disappointment of the planning staff. The council’s failure to adopt the plan is attributed
to the newness of its members whose lack of participation in the three-year development
process engendered indifference.46 These feelings were magnified by the fact the council
members were grappling with severe budget shortfalls from the recession. Survival
45

Ibid., 68.

46

Ibid., 70.
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imperatives relegated neighborhood planning to non-priority status. Also, neighborhood
planning was often associated with anti-development and these sentiments were widely
shunned during this austere period. In addition, changes to the Texas Local Government
Code in 2002 rendered master planning ineffective from a regulatory perspective.
Specifically, the Legislature stated that a city could not zone through a comprehensive
plan.47
In summary, both the Austin Tomorrow Comprehensive Plan and the Austinplan
failed to deliver intended results due to insufficient resources and opposition from the
State Legislature respectively.

47

Ibid., 75.
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Chapter Five: Emergence of the Neighborhood Plan
The Austin Tomorrow Comprehensive Plan of 1979 was a well-crafted, visionary
plan with significant citizen input. However, like its predecessor, it lacked statutory
power to implement policy and hence was largely ignored. However, a severely
depressed local economy in the late 1980s and strong sentiment against any policy that
might hurt economic recovery doomed this planning initiative from being enacted by the
city.
The extreme disequilibrium between supply and demand in the real estate sector
was largely corrected by 1993. In short, normalcy returned to the market.
Correspondingly, Austin began seeing healthy increases in job and population growth
along with strong increases in city revenue by 1994. The improving economy allowed the
city to revisit the needs of neighborhoods and finally create an enforceable planning tool
to address those needs.
The Austin City Council formed a 22-member Citizen’s Planning Committee in
1994 to develop a system where citizens, neighborhoods and city staff could interact to
improve planning and development in Austin. Despite hostilities between opposing
stakeholders, the planning committee wrote “From Chaos to Common Ground: A
Blueprint for Austin” in 1996. The document contained 34 action points designed as
guidelines for Austin’s future development. The group became the Citizen’s Planning and
Implementation Committee. They advanced the recommendation to engage all
stakeholders in dialog to develop neighborhood plans. The group avoided the master
planning process and instead focused on city-wide neighborhood plans which in the
aggregate would evolve into a comprehensive plan for Austin over time. The Ad Hoc
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Committee on Neighborhood Planning was created in 1996 with broad citizen
representation. Their report was presented to the City Council in the spring of 1997.48
The Citizen’s Planning and Implementation Committee presented a summary of
findings and recommendations to the City Council in the spring of 1997. On May 21,
1997, during a work session., the Austin City Council passed a resolution authorizing the
development and implementation of a Pilot Neighborhood Planning Process. Item 18 on
the Council Agenda read as follows:
Approve a resolution authorizing the development and implementation of a Pilot
Neighborhood Planning Process. (No fiscal impact.) (Recommended by Citizens'
Planning Implementation Committee and Planning Commission) [Related to Item
19].49
The City Council approved the resolution cited above on May 22, 1997 that
initiated The Neighborhood Planning Program with three pilot neighborhoods which
were selected on an application basis. The three selected neighborhoods were Dawson,
East Cesar Chavez and Chestnut. The official city announcement of the pilot
neighborhood plan read as follows:
The Austin City Council today approved a resolution authorizing the
implementation of a Pilot Neighborhood Planning process. This project was
created to allow for neighborhood area plans to be developed by neighborhood
area interests with some assistance from City staff. The "pilot" aspect of the
approved resolution will give the City and those involved a chance to learn about
what works and what doesn't by testing the planning process on two
neighborhoods planning areas. At the end of the pilot project, the City will look
for ways to strengthen the way neighborhood plans are prepared and
implemented.
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49

Austin City Connection, Austin City Council Work Session, May 21, 1997, Item 18.
http://www.ci.austin.tx.us/minutes/mincy97/mn052197.htm (accessed October 22, 2007).
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Neighborhood organizations and other community interests seeking to participate
in the pilot project can submit their applications to the City. The report, New
Directions: A Proposal for a Pilot Project for Neighborhood Plans and the
application form are available and may be obtained by contacting Ida Meehan,
Senior Planner, 499-2857. The application is available in both English and
Spanish.
A Neighborhood Plans Open House is scheduled for Tuesday, June 10, from 4:30
- 6:30 p.m. at the City Annex, 301 W. 2nd Street, Second Floor, Large
Conference Room. Assistance with the neighborhood application process will be
provided. 50
The web links below are to early documents from the nascent stages of the
Neighborhood Planning Project finally adopted in 1997.
Neighborhood Plans Background Information
http://www.ci.austin.tx.us/neighborhood/app_background.htm
Neighborhood Planning Background Information and Application (Revised 3-2-98)
http://www.ci.austin.tx.us/neighborhood/app_package.htm
Neighborhood Planning Application
http://www.ci.austin.tx.us/neighborhood/application.htm
Evaluation Criteria For Neighborhood Planning Applicants
http://malford.ci.austin.tx.us/neighborhood/matrix.htm
Proposed Summary Workplan for Neighborhood Planning
http://malford.ci.austin.tx.us/neighborhood/workplan.htm
Sample Memorandum of Understanding
http://malford.ci.austin.tx.us/neighborhood/sample_mou.htm
Neighborhood Plan Contact Teams
http://www.ci.austin.tx.us/zoning/neig_contact.htm
Pilot Planning Areas Selected by City Council - August 21, 1997
http://www.ci.austin.tx.us/minutes/mincy97/mn82197a.htm
50

Austin City Connection, Council Approves Neighborhood Pilot Project, May 22, 1997,
http://www.ci.austin.tx.us/news/nei_pilot.htm (accessed October 22, 2007).
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In June, 1997, the Dawson neighborhood was one of 15 neighborhoods that
submitted an application to participate in the City of Austin’s Pilot Neighborhood
Planning Program.

It was selected along with East Cesar Chavez and Chestnut

neighborhoods.
The Austin City Council adopted the Dawson Neighborhood Plan on August 28,
1998 and formally amended the city’s comprehensive plan to reflect this action.51 The
East Cesar Chavez Neighborhood Plan was adopted by the City Council on May 13,
1999,52 and the Chestnut Neighborhood Plan was adopted on July 15, 1999.53
In 1998, the City Council selected four additional neighborhood areas. In 1999,
the City Council approved the Urban Core Neighborhood Planning Strategy whose
objective was to formulate 53 neighborhood plans for the core sectors of Austin bounded
by Stassney Lane, Braker Lane, U.S. Highway 183 and Loop 1 (Mopac).54 By the year
2000, the neighborhood plan was firmly entrenched in the city’s development code. .
The state of the economy played a key role in the evolution of the Neighborhood
Planning Project in the mid- and late-1990s. The Austin economy had fully emerged from
the deep recession of 1986-1993 when the Neighborhood Planning Project was finally
launched in 1997. The vastly improved economy allowed the city to allocate funds and
staff to create an enforceable neighborhood planning process. The second economic
boom of 1994-2001 dwarfed the first historic expansion of 1982-1986. This second
51
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boom was largely driven by the dot-com phenomenon. It was also the sudden contraction
of this industry in 2000 that precipitated the mini-recession of 2001-2004 in Austin. The
city had to make staff cutbacks but not nearly to the extent of the bust in 1986. As such,
the momentum behind the Neighborhood Plan was not impeded.
Since 1997, the Neighborhood Plan has emerged from a concept to a significant
planning tool in Austin, Texas. The City of Austin Neighborhood Planning Areas Map
dated January, 2007 shows 32 approved neighborhood planning areas with zoning, 3
partially approved plans, 19 neighborhood planning areas underway and 6 future
neighborhood planning areas.
Early in the process, the City Council mandated the entire core area have
neighborhood plans by 2010 which prompted the city to start combining neighborhoods a
few years ago to meet the deadline. Austin's neighborhood planning is currently creating
five combined areas: Central West Austin, North Burnet Gateway, Oak Hill, South
Lamar, and University Hills/Windsor Park. While combined neighborhood planning
areas represent a single geographic area, they frequently develop custom features for the
different neighborhoods. Some combined planning areas have their own planning contact
teams while others operate under a single entity.55 In short, combined neighborhood
planning areas exhibit a great deal of flexibility and adaptability.
The maps on the following pages illustrate the rapid growth of the neighborhood
plan over the past 10 years. The first map shows the first three neighborhood plans
adopted by the City Council in 1998. The second map shows all of the neighborhood
planning areas as of November, 2007.
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27

28

29

Neighborhood Plan Amendment Process
On March 20, 2003, the City Council passed Ordinance No. 030320 which
specified the protocol for amending “a neighborhood plan element of the Austin
Tomorrow Comprehensive Plan.” Key components related to minimum time periods
before a neighborhood plan could be amended since the date of its creation. Currently, a
neighborhood plan cannot be amended earlier than one year of passage and adoption by
the City Council. Under the ordinance, applications concerning an individual property
may only be filed once a year and may only be filed during February for properties
located west of IH-35 and July for properties located east of IH-35.56 On June 5, 2003,
the City Council passed Ordinance No. 030605-53 amending the original ordinance to
modify language addressing the conditional requirements of rezoning.. The official city
announcement read as follows:
The Neighborhood Plan Amendment Process was adopted by Council on June 5,
2003. From now on, all textual changes to a neighborhood plan and/or zoning
changes that are inconsistent with the Future Land Use Map will require a plan
amendment. 57
Any zoning change within the boundaries of an adopted neighborhood plan
requires a concurrent amendment to the Future Land Use Map of the neighborhood plan.
The neighborhood plan process assigns numbers to parcels with commercial potential
that the Neighborhood Planning Team wants to maintain oversight given the potential for
adverse impact on surrounding properties. The current use is compared to the desired
future use and the resulting dialog between the stakeholders produces the Future Land
Use Map. Salient characteristics of the micro-locale and historical land use patterns along
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with anticipated growth trends and roadway dynamics are factored into the analysis and
final recommendation.
The Future Land Use Map attached to each Neighborhood Plan allows the
residents of a particular neighborhood to become proactive about development in their
micro-locale instead of the usual situation of regretting an unwelcome land use after the
fact. Any desired zoning change should comport with the desired land use on the FLUM.
If the two conflict, then the neighborhood plan and FLUM need to be modified to reflect
the revised zoning ordinance which is then reviewed and approved or disapproved by the
City Council.
The initial FLUM is created by a fixed process. Four FLUMs typically are
forthcoming from meetings between city staff and stakeholders who run the gamut of
residents and property owners within the delineated boundaries of a neighborhood.
FLUMs typically reflect the desired balance between commercial and residential land
uses. The final neighborhood plan is a document outlining the history and salient
attributes of the neighborhood along with desired future land uses. The final
neighborhood plan and FLUM outline the primary objectives designed to preserve the
character of the neighborhood while accommodating balanced and rational growth on
parcels deemed appropriate for commercial and/or mixed-use development.
The FLUM is the lynchpin of the neighborhood plan in that it attempts to embody
a systematic implementation of future land uses on a parcel-by-parcel basis within the
delineated boundaries of a particular neighborhood planning area. The FLUM reflects
intent while current land uses reflect reality. Several versions of the FLUM are prepared
and distributed to the stakeholders in the neighborhood. The final FLUM is not chosen by
vote but rather is selected by city staff.
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The FLUM ultimately selected by city staff and presented to the City Council for
approval purportedly reflects the will of the majority within the neighborhood or at least
those individuals who consistently voiced their opinions in the neighborhood meetings
sponsored by city staff. The City Council holds a public hearing before voting on the at
which time opponents may voice objections. Similar to zoning cases, the FLUM must
pass three readings by the City Council before it is approved and adopted as a formal
amendment to the city’s comprehensive plan. Any future amendment to the plan must
follow the same protocol used in its original creation. It is emphasized that the FLUM
reflects intent while zoning reflects reality.
Overview of Land Use Controls in Austin, Texas
Prior to the Neighborhood Plan, land use was governed almost exclusively by the
base zoning district system. This system has undergone considerable change since the
1960’s. It was comprised of basic land use classifications such as single-family and
industrial. The zoning districts included requisites and limitations such as minimum lot
size, maximum height and maximum density (e.g., units per acre).
Beginning in the 1980s, the City Council began attaching Conditional Overlays or
public restrictive covenants to base zoning districts that levied additional restrictions on
land use. There have been cases where the city has prohibited all normally permitted land
uses within a particular zoning district except the one use desired by the applicant.
Conditional Overlays can only restrict uses. They can prohibit or make certain uses
conditional but they cannot add uses.58
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The City of Austin currently has 39 base zoning districts of which 16 are
residential zoning districts and 13 are commercial zoning districts. There are 4 industrial
and 5 special purpose base districts. As many as 13 combining districts may relate to a
single zoning case.59 Combining districts can be added to the base district to act as
overlays to impose restrictions to an area or project. These combining districts include:
Conditional Overlay Combining District (CO)
Historic Combining District (H)
Mixed Use Combining District (MU)
Neighborhood Plan Combining District (NPCD) or (NP)60
Despite the prevalence of the Conditional Overlay, many neighborhood
associations have lost confidence in the city’s ability or resolve to enforce public
restrictive covenants (i.e., conditional overlays). Consequently, they increasingly insist on
private restrictive covenants whereby the applicant’s rezoning petition is not adopted as a
statutory ordinance signed by the city attorney until the subject property conveys to the
developer and the private restrictive covenant detailing the land use restriction appears in
the Conditions, Covenants and Restrictions (CC&R) of the warranty deed. In addition,
the developer is often required to post a sizeable bond usually in the range of $50,000 to
cover legal and court costs should the developer violate the restrictive covenant forcing
the neighborhood association to sue.61
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The following is an excerpt from the city’s web site providing general zoning
information.
Zoning districts are established to promote compatible patterns of land use within
the city limits. Zoning districts also establish site development regulations and
performance standards appropriate to the purposes and the uses allowed in each
district. Distinct zoning districts exist for residential, office, retail and industrial
uses. Furthermore, specific use restrictions, site development regulations or
performance standards may apply to zoning districts combined with special
overlay or combining districts.
As part of the zoning process, appropriate land uses for an area are identified
based on such factors as the intensity, density, height of a proposed project,
surrounding land uses, traffic impacts and access to a site, environmental
concerns and overall compatibility.62
The following are links to pages on the city’s web site providing useful zoning
information:
Zoning Use Development Table (Land Development Code) Showing Permitted Uses
http://www.ci.austin.tx.us/development/downloads/permittedusechart.pdf
Zoning Districts
http://www.ci.austin.tx.us/development/zoning.htm
Residential and Commercial Zoning Site Development Standards
http://www.ci.austin.tx.us/development/zoning2.htm
The following is an excerpt from the city’s neighborhood planning web site
providing general information about the role of zoning and how it relates to
neighborhood planning:
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Austin City Connection, What is zoning and where does it apply?
http://www.ci.austin.tx.us/development/zonginfo1.htm#What_is_zoning_and_where_does_it_apply?
(accessed October 24, 2007).
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The purpose for land use regulations such as zoning is to promote compatible land
uses, ensure proper design and construction standards and promote the overall
public good.
Zoning establishes the type of land uses permitted on a parcel of land within the
full or limited purpose jurisdiction of the City of Austin. Zoning also sets the
development standards for a site, such as building height, setbacks, floor-to-area
ratio, neighborhood compatibility, screening, landscaping, and impervious cover
limitations. 63
The Texas State Legislature prohibited municipalities from zoning via the
comprehensive plan when it passed House Bill 3187. The Future Land Use Map (FLUM)
prepared by neighborhood contact team is used in tandem with the city’s Land Use Map64
showing existing uses on all parcels.

The neighborhoods have simply overlaid the

existing land uses with desired future land uses on a parcel by parcel basis. Theoretically,
the FLUM shows intent while actual zoning reflects reality. The separation of the two is
designed to keep the city in compliance with HB 3187. Recently prepared FLUMs even
contain the caveat: “A Comprehensive plan shall not constitute zoning regulations or
establish zoning boundaries.” 65
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Area: Existing Land Use Map http://www.ci.austin.tx.us/zoning/downloads/dawson_lu.pdf (accessed
November 2, 2007).
65

Neighborhood Planning and Zoning Department, City of Austin, Dawson Neighborhood Planning
Area: Future Land Use Map (FLUM), http://www.ci.austin.tx.us/zoning/downloads/dawson_flum.pdf
(accessed November 2, 2007).

35

Chapter Six: Land Use Analysis and Internet Research Techniques
Land use analysis requires strong internet search skills. This chapter will outline
steps to research a specific property to verify whether a particular commercial use is
allowed. The information gathered includes basic physical and ownership data provided
by the Travis Central Appraisal District web site. The remaining information was
obtained from various web sites sponsored by the City of Austin.
The City of Austin has an excellent GIS department with an abundance of shape
files and geodatabases available for download without charge from its ftp site.66 These
shape files and geodatabases can then be utilized with GIS software. ESRI’s ArcGIS 9.2
is the current standard. The city also maintains a highly functional “GIS Viewer” on its
web site that provides interactive access to its shape files, data layers and aerials in a
formatted environment. 67
The following case study outlines specific research techniques for land use
analysis in Austin, Texas. The subject of this case study is a commercial property located
at the northeast corner of Chicon and East 7th Street. The parcel has been improved with a
typical fast food restaurant structure. The building has sat vacant for nearly two years
following a fire that caused extensive damage to the interior and a portion of the roof. A
prospective buyer notes broker’s for sale sign. He would like to buy the site to operate a
used car sales business. The following steps outline necessary due diligence.
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Austin City Connection, City of Austin GIS Data Sets,
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Austin City Connection, City of Austin GIS Viewer Disclaimer,
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Step 1: Access the Travis Central Appraisal District (TCAD) web site68 and select
the “Appraisal Roll” option and then search by address entering “1900 East 7th Street”.
The accessed web page provides key information including legal description, owner of
record, TCAD Parcel ID number, size of improvements (gross building area) and site
area. The plat map can also be viewed or downloaded in tiff or pdf.
Step 2: Access the city’s GIS Viewer69 web site to determine the parcel’s zoning
status. The opening web page offers a panned map view of Austin. The user can zoom in
to the subject property’s location. The graphic below was created by activating both the
zoning data layer and the color aerial taken in February, 2003. The subject property is
indicated by the red arrow.
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Travis Central Appraisal District, Local Property Tax Information, http://www.traviscad.org/
(accessed September 18, 2007).
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Austin City Connection, City of Austin GIS Viewer,
http://coagis1.ci.austin.tx.us/website/COAViewer_dev/devviewer_disclaimer.htm (accessed Nov 9, 2007).
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Aerial of East 7th St and Chicon St with TCAD Parcel and COA Zoning Overlays

As the graphic above indicates, the subject’s zoning classification is CS-CO-MUNP. The base zoning district is CS or Commercial Services.70 In the absence of a
neighborhood plan, a used car lot would be a permitted use according to the city’s Zoning
Use Development Table71 (Commercial Uses – Automotive Sales). However, this
particular parcel has three conditional overlays which must be analyzed prior to drawing
a conclusion regarding the feasibility of a used car lot.
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This parcel’s zoning classification has three combining districts. The CO stands
for Conditional Overlay Combining District. The MU stands for Mixed Use Combining
District and the NP stands for Neighborhood Plan Combining District (NPCD). Further
internet research is required to clarify these additional restrictions and conditional uses.
Step 3: The City of Austin Neighborhood Planning Areas Map72 indicates the
subject property is located within the Central East Austin Neighborhood Planning Area.
The next step is to check the city’s document entitled Zoning Ordinances Linked to
Neighborhood Plans or Plan Amendment Cases.73 The key zoning document associated
with the Central East Austin Neighborhood Plan is C14-01-0148.
Step 4: The next step is to access the city’s web site entitled Public Records
Access – Online Document Search74 and enter C14-01-0148 into the search keywords
box. This neighborhood plan has 13 related documents. The target is Document No. 11 in
the list with reference number 20011213-042, Ordinance. It applies to the entire 618.9
acres with 134 tracts of land in the Central East Austin Neighborhood Planning Area
except for two properties located at 2314 East 7th Street and 811 East 13th Street. These
properties were rezoned again with separate ordinances (see list).
The target document 20011213-042, Ordinance75 provides great information for
the subject property located at 1900 East 7th Street. The document’s heading in upper
case letters appears as follows:
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http://www.cityofaustin.org/edims/document.cfm?id=79786 (accessed November 9, 2007).
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An ordinance rezoning and changing the zoning map to add a neighborhood plan
combining district to the base zoning districts on approximately 618.9 acres of
land generally known as the Central East Austin Neighborhood Plan Area
(“CEA”) and to change the base zoning districts on 134 tracts of land in the
CEA.76
The heading clearly identifies the document’s purpose of rezoning 134 tracts
within the 618.9 acres of land area corresponding to the Central East Austin
Neighborhood Plan. This explains the “NP” in the zoning classification. There is a map
on Page 12 of this document identifying key tracts with numbers. These maps are
standard items in rezoning documents attached to neighborhood plans. The numbering
system is used to identify prohibited and conditional uses. A table beginning on Page 2
shows addresses and corresponding tract numbers. The subject parcel is Tract No. 124.
This table also shows the old zoning classifications and the new rezoning classification.
The subject tract was rezoned from CS-1 (Commercial Services with Alcohol Sales) to
CS-CO-MU-NP (Commercial Services-Conditional Overlay-Mixed Use-Neighborhood
Plan).
This document indicates that “Automotive Sales” (Page 7, Part 9, Section 2) are a
conditional use on numerous parcels including the subject, Tract No. 124. Prohibited
uses are also identified on Page 7 (Part 9, Section 1). These land use restrictions explain
the “CO” in the zoning classification and any revision will require a zoning change.
Page 6 (Part 6) of this document discusses how several tracts including the subject
can be developed with Neighborhood Mixed Use Building Special Use which explains the
“MU” in the subject’s zoning classification.
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The Central East Austin Planning Area Map77 showing actual land uses indicates
“Commercial” use for the subject property at 1900 East 7th Street. The Central East
Austin Planning Area: Future Land Use Map78 or FLUM indicates Commercial Mixed
Use which typically includes light retail and commercial uses although there is a separate
category for more intense “Commercial” uses in the FLUM. The fact that automotive
sales are a conditional use in the rezoning document of the neighborhood plan combined
with the FLUM designating the tract Mixed Use and not Commercial, suggest a zoning
change allowing a used car lot is unlikely. Historical precedent suggests that any
neighborhood opposition to a rezoning petition would render its passage near impossible.
The preceding raises the question as to whether city staff and neighborhood
proponents have excessive discretionary power determining land uses within a
neighborhood planning area. The base zoning district CS-1 is a rugged commercial
zoning classification allowing most retail and commercial uses as well as alcohol sales.
The replacement zoning of CS-CO-MU-NP is a greatly diluted version of the
original commercial zoning. Moreover, the corresponding land use designation of “MU”
or “Mixed Use” on the FLUM diminishes the commercial potential even further. The
extreme downzoning might be viewed as incongruous given the history of commercial
uses on this corner combined with the heavy traffic and other locational attributes
typically associated with hard corner pad sites.
The preceding is not to suggest “once industrial, always industrial.” However,
commercial pad sites on hard corners of major east-west arteries should be left
unchanged unless it can be demonstrated that the higher good of the micro-locale is better
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Central East Austin Neighborhood Planning Area Map,
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served by downzoning. Correspondingly, the generic vagueness of the “Mixed Use”
classification on the FLUM makes it subject to wide interpretation.
Neighborhood planners felt the need to fine-tune the system to render a balanced
analysis regarding highest and best use that fairly addresses the interests of affected
developers and residents. Pursuant to this endeavor, the Planning Commission in late2007 amplified the “Mixed-Use” designation to include the “Mixed-Use Light” category
that specifies allowable land uses of lesser intensity.
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Chapter Seven: Government Entities Hearing Zoning Cases
The governmental bodies hearing zoning and/or land use cases in Austin, Texas
are listed below:
1. Board of Adjustment
2. Zoning and Platting Commission
3. Planning Commission
4. City Council
The Board of Adjustment has 10 members who serve staggered terms. The following
describes their duties:
Hear and decide a request for a variance from the requirements of Chapter 25-2
(Zoning), except as otherwise provided in the City Code. Hear and decide an
appeal of an administrative action under Title 25 (Land Development); and shall
carry out other duties delegated by the council by ordinance or established by
state law. 79
The Board of Adjustment (BOA) addresses requests for variances mostly dealing
with setbacks, minimum lot size, height and density. More specifically, they hear
“hardship” cases. The term hardship does not refer to economic circumstances but rather
unreasonable or inconsistent applications.
The following case study illustrates the BOA’s role. In mid-2005, a national
retailer put under contract a commercial pad site located at the northwest corner of
Manchaca Road and Monarch Drive, just north of West Slaughter Lane in southwest
Austin. The site contained slightly less than 40,000 square feet and the buyer wanted to
79

City of Austin, Office of the City Clerk, Boards and Commissions Index, Board of Adjustment,
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build a 9,000 square foot retail building on the pad site. The transaction became nonfeasible when the buyer discovered a 25-foot compatibility setback along the northern
boundary which would have prevented developing the property with a building, parking
and driveway areas and water quality engineering controls. The buyer hired a land
planner to seek a variance from the 25-foot compatibility setback before the Board of
Adjustment.
The subject property was zoned LR or Neighborhood Commercial which allows
large, free-standing commercial buildings. The property to the north was zoned SF-2, the
lowest single-family base district. City code requires a 25 foot setback between
commercial properties and residential properties zoned SF-5 or lower. However, there
were two mitigating factors. First, there existed a +/- 200-foot wide alluvial channel with
city easement separating the two properties. Also, the property to the north had been
improved with apartments. The owner had built the apartments prior to city annexation in
1986.
The city’s standard procedure upon annexing a new area is to give all tracts SF-2
single-family residential zoning which permits the least density in the entire zoning
system. The city allows property owners one year to appeal the SF-2 zoning without
charge. The owner/developer of the apartments to the north of the subject did not see the
need of going through the rezoning process given that his apartments were already built.
The prospective buyer’s land agent argued to the Board of Adjustment that there
was no logical reason to enforce the 25-foot compatibility setback because of the alluvial
channel that could never be developed combined with the existing apartments whose
presence constituted de facto multifamily zoning which eliminated the need for a setback.
The Board of Adjustment approved the appellant’s request and a Dollar General store has
since been built on the site.
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In the event an applicant’s request for a variance is denied, then his/her sole
recourse is to pursue the claim in District Court. The appellant cannot seek redress before
the City Council.80
The nine members of the Zoning and Platting Commission serve two-year
staggered terms. Seven members are nominated by City Council members and two are
nominated by consensus. They hear zoning cases for properties that are not located within
the boundaries of an adopted neighborhood plan.
The Planning Commission also has nine members serving two-year staggered
terms. Seven members are nominated by City Council members and two are nominated
by consensus. They hear zoning cases for properties that are located within the
boundaries of an adopted neighborhood plan. The city’s web page describes the Planning
Commission’s charter as follows:
To make and amend a master plan, recommend approval or disapproval of
proposed zoning changes and control land subdivision within neighborhood
planning areas and submit, annually, a list of recommended capital improvements.
Austin has a Council-Manager form of government. The Mayor and City Council
appoint the City Manager, who serves as the Chief Administrator of the City
organization. The City Council has seven members consisting of one Mayor and six
Council Members. All City Council members are elected at large by the voters and serve
three-year, staggered terms.81
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The City Council makes decisions on all aspects of city management including
final zoning decisions. New ordinances and changes to existing zoning ordinances must
be approved by the City Council on three separate votes or “readings” per code.
Similarly, a new neighborhood plan or a proposed amendment to an existing
neighborhood plan must also be approved by the City Council on three readings. All
motions by the City Council are preceded by public hearings whereby citizens may
express support or opposition.
The City Council can approve a motion on first reading with simple majority vote
or 4 out of 7 in favor. Members frequently vote in favor of a motion on first reading
while expressing caveats that future support might be absent should specific items of
concern not be addressed adequately. The council will occasionally vote in favor of a
proposal on the first two readings at once and indicate final approval on third reading will
be forthcoming providing pending details are resolved. This vote requires 5 of 7 members
voting in favor. On total consent items with no opposition, the City Council can pass a
motion on all three readings simultaneously. This vote requires a “super-majority” or 6 of
7 members voting in favor.
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Chapter Eight: The Market Driven Zoning Change
Profitability in real estate is a function of density and zoning regulates density. By
logical extension, zoning changes are therefore market driven. Developers seek
opportunities to maximize the present value of money. Municipalities react to market
conditions created in part by developers. City governments offer density entitlements to
direct growth to or away from certain geographic areas as well as to encourage or
discourage certain types of growth.

For example, ordinances have been passed to

severely limit density and impervious cover in areas with critical environmental features
such as the Barton Springs Watershed.
New City Ordinances Allowing Unusual Height and Density
The city has passed several ordinances that allow unusual height and density in
exchange for an affordable housing component in new projects along with local retail on
the ground level of a mixed use project.

These initiatives include the University

Neighborhood Overlay (UNO), the Vertical Mixed Use Overlay (VMU) and Transit
Oriented Developments (TOD). All of these initiatives offer unusual height and density
limits and/or development entitlements including reduced parking requirement. VMU
also has a 40 percent parking reduction in the code and UNO has up to 100 percent.
However, these initiatives can also incentivize unwanted development.
The Planning Commission’s agenda on November 13, 2007 included citizen input
regarding amendments to the South River City Neighborhood Plan. The president of the
neighborhood contact team explained that they had opted out of the development
entitlements offered by the city because they did not want to encourage the
redevelopment of properties with existing affordable housing.

To discourage land

speculation and overdevelopment in the neighborhood, the Planning Commission
attached the condition that the eligibility criteria for the affordable housing units required
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by the VMU ordinance be lowered to 60 percent of the median family income (MFI) for a
particular census tract. Normally, the criteria is 80 percent of MFI.
The Planning Commission’s action was also related to several situations over the
past few years where developers have razed apartment complexes with affordable rent in
order to build high-end condominiums. The new projects have a small percentage of
units deemed affordable housing but they do not come close to offsetting the loss.
Profitability in real estate is a function of density. Pursuant to this tenant, the
Austin City Council in 2002 enacted the University Neighborhood Overlay (UNO) with
the purported intent of increasing affordable housing and alleviating traffic in the West
Campus area. UNO allows unusual height and density far greater than those allowed in
the underlying base zoning districts of the West Campus area.
UNO is similar to VMU but to a much greater extent. UNO has two height zones.
The area closest to Guadalupe Street which comprises the eastern portion of this overlay
allows the greatest density with a maximum height limit of 90 feet. The second height
zone is located west of Rio Grande Street and the maximum height limit is 60 feet
although certain conditions allow 75 feet.
Land tracts in the West Campus area typically contain less than 10,000 square
feet. This has spurred a trend of buying several adjacent parcels to redevelop with a large,
mixed-use project optimizing the density and height variances allowed by UNO.
Developers have enthusiastically embraced this initiative as witnessed by the eruption of
new projects in the West Campus area since 2003.
West Campus developers are maximizing plottage value which is the increase in
market value resulting from the assemblage of two or more contiguous tracts.
Assemblage can alter the highest and best use to a markedly more lucrative use. When a
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narrow tract with extensive frontage is assembled with an adjacent tract with no frontage
but considerable depth, the assembled tract can acquire new development potential with
market value far exceeding that of the individual tracts prior to assemblage.
The city also uses the incentive of higher densities to promote Transit Oriented
Developments (TOD) at selected hubs along the new light rail system scheduled to begin
service in 2008. The starting point of the new light-rail system is in Leander,
approximately 30 miles northwest of Austin in Williamson County. It has spurred
tremendous land speculation and development. The Leander TOD has received
significant coverage in the national media due to its innovative nature and potential to
alleviate traffic congestion.
The City of Austin has focused its TOD efforts on three light rail hubs: 1) North
Burnet/Gateway where it envisions the emergence of a Second Downtown; 2) Crestview
Station on North Lamar near St. Johns Street and 3) Saltillo Plaza at East 5th Street and
Onion Street east of IH-35. The city is using the incentive of unusual height and density
to spur development around these light-rail nodes. As with the VMU, it is requiring a
percentage of the residential units be allocated for affordable housing along with local
retail on the ground level of mixed use developments.
The city is also imposing the new Commercial Design Standards ordinance
enacted in July, 2006. These new standards apply to new construction along newly
designated “Core Transit Corridors.” The ordinance requires commercial buildings to be
located closer to the street with parking behind the structures. The buildings must also
have some articulation including windows. Signage has also been downscaled and
standardized.82

82

Austin City Connection, Design Standards and Mixed Use Overlay,
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The Planning Commission is considering the implementation of a new zoning
overlay to create “mini-downtowns” anchored by major employers along the newly built
SH-130 east of IH-35. . The new zoning overlay would be called “Mixed-Use Activity
Center” and the intent is to foment the development of regional town centers at 5-mile
intervals on large parcels along SH-130. The target growth rate for those areas is 5
percent. 83
This strategy is related to the long-term rationale for building SH-130. Population
projections foresee growth along IH-35 reaching a saturation point within 25 years such
that an alternative, parallel growth corridor (i.e., SH-130) was needed to absorb the huge
projected growth.
The SH-130 corridor is located within Austin’s extraterritorial jurisdiction and it
poses special fiscal challenges. Approximately one-half of the 174 square miles along the
toll way corridor have either been developed or cannot be developed due to topography
or environmental issues. Drainage problems including flooding are recurrent problems.
The City Manager, Toby Futrell, estimated in July, 2006 that it would cost the
city $2.4 billion to fully annex the corridor and provide the area with services. She
estimated the cost to provide basic municipal services (i.e., water, wastewater, drainage
and roads) to just the core portion of the corridor comprising 42 square miles would cost
$570 million. However, optimistic revenue projections only envision $460 million. This
disequilibrium explains the Planning Commission’s initiative to create the “Mixed-Use
Activity Center” zoning overlay with unusual height and density allowances to accelerate
development along SH-130 and tax revenue to the city. 84
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Market Participants and Motivations
Market participants fall into three general categories: 1) developers; 2)
neighborhood associations and residents impacted by commercial development and
gentrification; and 3) the city who purportedly acts as impartial mediator while
promulgating the rules of engagement.
Developers typically own Fee Simple Interest in properties they intend to develop.
Fee simple interest can be defined as absolute ownership, unencumbered by any other
interest or estate, subject only to the limitations imposed by the governmental powers of
taxation, eminent domain, police power, and escheat.85 Zoning is included in police
power.
Zoning and land use controls are a constant source of friction between developers
and neighborhoods. Objectively, zoning is needed because the retention of property value
is largely a function of the homogeneity of land use within a neighborhood or microlocale. As such, it is necessary to delineate and preserve zoning districts while
maintaining buffer zones between the most dense uses and least dense uses. Hence,
zoning ordinances logically dictate use, height, density and setback requirements.
Highest and Best Use is the driving mantra of developers. It can be defined as the
most probable and lucrative use among the alternatives that is legally permissible,
physically possible and economically feasible.86 A property’s highest and best use must
be a legal use such that zoning and other land use regulations are critical to determining
highest and best use and estimating market value. Market value is not inherent in the
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tangible real estate but rather value emanates from the utility real estate offers. Therefore,
market value is a simple measure of utility.87
Up until the late 1990’s, it was fairly routine to get a zoning change in Austin for
single-family residences on high-traffic roadways in areas undergoing transition from
residential to commercial. Examples include Koenig Lane, Braker Lane, Parmer Lane,
McNeil Road, Jollyville Road, Brodie Lane, Slaughter Lane, Manchaca Road and the
major East Austin connector arteries like East 7th Street and Cesar Chavez Street.
In most instances, there existed single-family residences that had been converted
to office or light retail use long before the conversion trend emerged and these market
antecedents expedited the rezoning process. Correspondingly, the highest and best use of
a parcel is the continued existing use unless and until the underlying land value exceeds
the market value of the existing use less the cost to raze the existing improvements. This
situation indicates the existing improvements have no contributory value because the
existing use does not reflect the highest and best use which produces greater income and
hence a market value greater than the underlying land value. This reality usually triggers
one of two events: 1) existing single-family residences are converted to office or light
retail uses upon rezoning; or 2) the improvements are razed and the site is redeveloped
with improvements that optimize the site’s highest and best use. The preceding applies to
any area undergoing land use transition from lower to higher density.
East Austin is a good example of this phenomenon as it has undergone the
greatest speculative and building boom since the most recent economic expansion began
in June, 2004. The trend has been driven by the “in close” mania coupled with the inflow
of massive out-of-state equity capital mostly from California and Florida. Investors from
those states have been attracted to Texas because of higher values and cap rates. A
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significant portion of this capital has been invested in high-rise condo projects in the
West Campus area and East Austin. This zeitgeist has been accelerated by the city’s
generous height and density allowances combined with parking abatements.
Neighborhoods must deal with the consequences of new development.
Neighborhood activists in East Austin have long complained of city’s indifference to the
East side. However, they have been equally vocal in their opposition to the recent
gentrification as it displaces long-time residents who cannot afford to pay the spiraling
property taxes. The Neighborhood Plan, first adopted in 1998, attempts to address these
complaints by instilling logic, order, predictability and equity to the development process.
A key proposal is to freeze the assessed values of properties of long-time and/or elderly
residents while disregarding the highest and best use recommendation to redevelop.
Rollback taxes would be collected when the property eventually sold.
Developers feel the Land Development Code and related zoning ordinances are
unnecessarily restricting and frequently arbitrary. In contrast, the neighborhood
associations feel the city is beholden to big developers who provide tax revenue to
support new development and service newly annexed areas. The city steadfastly insists
that it is neutral if not pro-neighborhood and notes the proliferation of Neighborhood
Planning Areas and FLUMs as evidence. Critics counter the city has yet to deny approval
of a large development with the exception of Barton Creek PUD in June, 1992.
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Chapter Nine: The Mechanics of Filing a Rezoning Application and
Challenging a Zoning Change
The following outlines the mechanics of filing a rezoning application followed by
a brief discussion of the procedures for filing a protest against a rezoning request. A
property owner or his/her agent must submit a rezoning application obtained from the
city’s administrative office at 100 Barton Springs Road, Austin, Texas. The Application
for Zoning88 can also be downloaded from the city’s web site.
It is actually an information packet that includes the application and lengthy
submittal checklist including such items as Site Check Permission Form, Full size tax
maps showing properties within 300’ of zoning request, and Tax Certificate from the
county tax office. This latter document is not a receipt but rather a voucher from Travis
County Tax Collector that no delinquent taxes are owed on the subject property. The tax
maps are used to notify all property owners within 300’ of the subject of the rezoning
request and pending public hearing. At least 30 days public notification is required prior
to the public hearing. Public notice is a hugely important procedural detail.
Part of the public notification process is the placement of a 2’ x 3’ sign on the
property near the sidewalk announcing pending zoning change hearing. The sign has
bright yellow background and bold black letters and resembles the exhibit prepared by
the author on the following page.
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City of Austin, Application for Zoning,
http://www.ci.austin.tx.us/development/downloads/02.doc (accessed November 16, 2007).
54

PROPOSED

ZONING CHANGE
PUBLIC HEARING
FOR FURTHER INFORMATION CONTACT:

NEIGHBORHOOD ZONING & PLATTING DEPARTMENT
ZONING REVIEW SECTION
974-7668
Please reference file number…
C14-2007-0059
City of Austin
DO NOT REMOVE

If the subject property is located within a neighborhood planning area, the
application must contain a form filled out by the neighborhood planning team expressing
support for or opposition to the rezoning request. Rezoning of properties within
neighborhood planning areas also require amendments to the Neighborhood Plan.
Applications can only be submitted in February for properties located west of IH-35 and
July for properties located east of IH-35. Also, the plan must have been adopted at least
one year prior to the amendment application.
The completed rezoning application is submitted to the Neighborhood Planning
and Zoning Department. It is assigned a zoning case number and case manager. The
application cites the applicant’s desired zoning change. The case manager and City staff
examine the information and either recommend the desired change or make an alternate
recommendation. If city staff and applicant reach an agreement, then it becomes a
consent item and proceeds through the Planning Commission and City Council. If the
City Council denies the rezoning request, then there is a mandatory one-year waiting
period before another rezoning request can be submitted for the same or higher density.
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Basic Steps of a Rezoning Approval or Denial 89
Application Submittal
Notice of Filing
Staff Recommendation
Notice of Public Hearing for Planning Commission (Neighborhood Plan)
or
Notice of Public Hearing for Zoning & Platting Commission (no Neighborhood Plan)
Planning Commission Meeting or ZAP Meeting
Notice of Public Hearing for City Council
City Council Meeting (3 readings)
Challenging a Zoning Request
There are four steps to challenging a zoning request:
1. Work with the property owner or neighborhood to try and reach a compromise or
work through the neighborhood plan process
2. Send letter stating opposition to staff, Planning Commission and City Council
3. Appear at the public hearings at Planning Commission and City Council
4. File a zoning petition
A zoning petition may be filed by a property owner if his/her property is located
within 200 feet of the proposed change. A valid petition must be signed by at least 20
percent of the property owners within 200 feet of the proposed rezoning. A “supermajority” or a 6 out of 7 vote by City Council Members is needed to overturn a valid
petition.90 The document How to File a Petition 91 can be downloaded off the city’s web
site.
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Chapter Ten: Four Case Studies in Rezoning
The final section of this report presents four case studies in rezoning. These cases
fall into two basic categories: 1) Consent Items and 2) Contested Cases. These in turn can
be divided into two sub-categories: 1) zoning cases of properties located within an
adopted Neighborhood Planning Area which are heard by the Planning Commission; and
2) zoning cases of properties that are not located within an adopted Neighborhood
Planning Area. These cases are heard by the Zoning and Platting Commission.
The first two case studies examine rezoning requests for properties located
outside of an adopted Neighborhood Planning Area and hence were heard by the Zoning
and Platting Commission. The first case was a Consent Item and the second was a
Contested Case.
Case Study No. 1 - COA Zoning Case No. C14-2007-0059 – Consent Item
The subject property is located at 1206 West Slaughter Lane on the north line of
West Slaughter Lane between Manchaca Road and South 1st Street. Average daily traffic
counts exceed 80,000 vehicles. With the widening of West Slaughter Lane in 1986 and
quickly growing traffic volumes, a trend emerged in the 1990’s to convert single-family
residences along this roadway to office and light retail uses.
The section of West Slaughter Lane between Manchaca Road and South 1st Street
was annexed by the city in 1986. As discussed previously, the city’s modus operandi is to
give SF-2 (single-family) zoning to all parcels including commercial tracts located within
a newly annexed area. The owners then have one year to appeal the SF-2 zoning at no
charge and receive a zoning upgrade after review and approval by city staff.

The

majority of property owners on West Slaughter Lane ignored this one-year window to
rezone.
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The owner/applicant converted the single-family residence at 1206 West
Slaughter Lane to office space in early 2007 and then filed for rezoning from SF-2
(Single-Family Residential) to LR (Neighborhood Commercial) in May, 2007. The base
zoning district LR allows light retail uses. The applicant was confident he could at least
obtain office zoning because the two single-family residences to the immediate east had
successfully requested zoning changes from SF-2 to LO (Limited Office) in 2002 and
2006.
City staff rejected the owner’s request for LR zoning but offered LO zoning
instead which the applicant accepted. The applicant pursued a common rezoning strategy
of requesting a zoning district higher than what he needed or expected and then accepted
the lower zoning classification offered by the city as compromise.
City staff imposed the conditional overlay of a maximum of 2,000 trips per day.
This terminology is somewhat misleading because the calculation is a simple algorithm
applied to the square footage of the site to determine maximum allowable gross building
area. The owner of a retail site with LR zoning and a conditional overlay of 2,000
maximum daily trips could construct a retail building up to 15,248 square feet of gross
building area which is the measurement around the exterior of the building. Sites with LO
base zoning and conditional overlay of 2,000 maximum daily trips can have up to 24,000
square feet of gross building area (office).
On June 5, 2007, the Zoning and Platting Commission voted unanimously to
follow city staff’s lead and recommended approval of the zoning change. On July 26,
2007, the City Council voted unanimously on all three readings to approve the zoning
change and thereby enacted Ordinance No. 2007-0726-114. It is emphasized that this was
a “Consent” item and the lack of public opposition allowed the case to proceed
unimpeded through each level of government oversight and approval combined with
ample market antecedent close to the subject.
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This zoning case (C14-2007-0059) can be researched on the extremely useful City
of Austin Public Documents92 web search portal. Building permits can also be
researched. Search by address is also possible.
Case Study No. 2 - COA Zoning Case No. C14-2007-0133 - Contested Case
The subject property is located at 3105 West Slaughter Lane on the south line of
West Slaughter Lane just west of West Gate Boulevard. The site has been improved with
a small single-family residence purchased by the applicant in December, 1992 according
to the Travis Central Appraisal District. The structure was converted to office use prior
to annexation in 1986. The former owner did not appeal the automatic SF-2 zoning given
to all parcels in the newly annexed area. The current owner uses the property for his
insurance business and wanted to rehab the existing structure and add an addition but first
needed to become a legal, conforming use to pull building permits thereby triggering the
need for a zoning change.
The owner filed the application and proper documentation requesting a zoning
change from SF-2 to NO or Neighborhood Office on July 31, 2007. City staff
recommended the zoning change.
There is extremely heavy traffic on West Slaughter Lane at the subject’s location.
However, the subject property backs up to single-family properties on Foxton Cove to the
south. During the public hearing of the Zoning & Platting Commission meeting on
October 16, 2007, two irate neighbors with homes on Foxton Cove complained about
nuisance traffic and spillover parking as well as trash, noise and recurring damage to their
wood fences inflicted by the vehicles of the applicant’s customers. The applicant
categorically rejected any responsibility for the problems. A commission member queried
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one of the neighbors if he was opposed to the zoning change on a generic basis. The
neighbor replied in the negative saying he just wanted the applicant to acknowledge and
resolve the nuisances cited in the hearing.
The point of the preceding is to emphasize that neighborhood dynamics often play
a pivotal role in the zoning approval or denial process. It is likely the applicant will
receive zoning change approval by the City Council if he makes amends and submits
letters from the neighbors attesting the nuisances have been satisfactorily resolved.
When the City Council rejects a zoning change, the owner can continue using the
building for commercial use or in this case office space given the “grandfather” status of
the property. The official zoning status remains “legal, non-conforming use.” If the
owner sells the property, then the new owner can similarly continue the commercial use.
However, he will be denied all building permits except those for basic maintenance
needed to stay in compliance with city codes. Also, should the building suffer 50 percent
or more damage, the city reserves the right to deny the issuance of a building permit to
restore the structure to its original condition. The owner’s redevelopment options are then
limited to the SF-2 base zoning district which only allows single-family residences.
Case Study No. 3 - Zoning Case No. C14-06-0160 and Neighborhood Plan
Amendment Case No. NPA-06-0009.05 - Consent Item
Case Study No. 3 examines a markedly more complex rezoning case. The subject
property is located within the Central East Austin Neighborhood Planning Area. All
zoning changes for properties located within a neighborhood plan must be heard by the
Planning Commission before proceeding to the City Council for approval or rejection.
In addition, the zoning change must be accompanied by an amendment to the
neighborhood plan if the new base zoning district does not comport with the designated
land use on the Future Land Use Map (FLUM) attached to the neighborhood plan.
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The subject property consists of three contiguous lots comprising a portion of the
southeast quadrant of East MLK Boulevard and Leona Street in East Austin. The
addresses are 1701, 1703, 1705 East MLK Boulevard, Austin, Texas 78702. The three
parcels have a combined site area of 19,182 square feet or 0.44 acres according to the
TCAD plat map presented on the following page. Each lot has been improved with a
single-family residence built between 1930 and 1942. The aerial photo below is from the
city zoning case file C14-06-0160 and it is followed by three pages of zoning related
maps pertaining to the subject’s zoning case.
Aerial of Subject Parcels – Case Study No. 3
1701, 1703, 1705 East MLK Blvd
Source: City of Austin
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TCAD Plat Map of Subject Parcels – Case Study No. 3

Subject Parcels Zoning Map Before Amendment - Case Study No. 3
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Central East Austin NPA Future Land Use Map
1701, 1703, 1705 East MLK Blvd
Austin, Texas 78702
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Neighborhood Plan Amendment Map
1701, 1703, 1705 East MLK Blvd
Austin, Texas 78702
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The applicant filed the zoning change and neighborhood plan amendment
applications in July, 2006. He originally requested a zoning change from SF-3 (low
density single-family) to CS-MU-NP or Commercial Services-Mixed-Use-Neighborhood
Plan (Central East Austin Neighborhood Planning Area). In addition, he requested that
the designated uses for the subject parcels on the Future Land Use Map be changed from
Single-Family Residential to Commercial Mixed-Use.
The city’s Neighborhood Planning Area Map93 indicates the subject is located
within the Central East Austin Neighborhood Planning Area. The city’s online document
Key to Zoning Ordinances Linked to Neighborhood Plan or Plan Amendment Cases94
shows related zoning and plan amendment cases as well as the ordinance numbers
resulting from the process. The key document for the subject property is Zoning Case
Number C14-06-0160. The related Plan Amendment Case No is NPA-06-0009.05. These
two documents contain all documents related to City Council approval. This table also
indicates the process produced Zoning Ordinance No. 20070503-046 and the Plan
Amendment Ordinance No. 20070503-045. It is noteworthy that the neighborhood plan
amendment ordinance with number ending -045 was enacted before the zoning change
ordinance with number ending -046.
The city’s web portal Public Records Access – Online Document Search95
provides access to seven documents related to zoning case number C14-06-0160 and plan
amendment NPA-06-0009.05. They are presented on the following page.
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Source: Public Records Access – Online Document Search (search criterion: C14-06-0160),
http://www.cityofaustin.org/edims/search.cfm (accessed November 21, 2007).
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The documents presented on the preceding page relate to City Council hearings
and final approvals of a zoning change and plan amendment for the properties located at
1701, 1703, 1705 East MLK Boulevard. The original applications can be accessed
through the city’s other web search portal96 that allows both zoning case and building
permit searches.
The applicant originally petitioned for a zoning upgrade from single-family
residential (SF-3) to commercial services (CS). The applicant’s land planner attached a
handwritten note to the application dated July 26, 2006 saying “we are proposing to
change the current zoning from SF-3 to CS-MU-NP to allow for multi-family mixed use,
condos with light retail on ground level.”
The applicant subsequently downscaled his request to GR – Community
Commercial after meetings with the neighborhood. The GR base zoning district allows
dense retail uses. On February 27, 2007, the Planning Commission recommended the
applicant’s and neighborhood’s request for Commercial Mixed Use on the FLUM and
zoning change to GR-MU-CO-NP.97 The CO portion listed specific conditional and
prohibited land uses for the subject parcels.
Continued dialog with the neighborhood induced the applicant to further
downgrade the desired base zoning district to LO or Limited Office. He also agreed to the
conditional overlay of a maximum of 2,000 daily trips which allowed city staff to forego
a Traffic Impact Analysis. The applicant was granted maximum height of 40 feet with
condition that all uses above first level would be residential.
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The City Council unanimously approved the zoning change to LO-MU-CO-NP
and related neighborhood plan amendment to Commercial Mixed Use on first reading
April 5, 2007. It then approved the motions on Second and Third Readings May 3,
2007.98 The excerpt below from the City Council meeting on May 3, 2007 summarizes
the two cases and their respective outcomes.
45. NPA-06-0009.05 - Calavan - Approve second/third readings of an ordinance amending
Ordinance No. 011213-41, the Central East Austin Neighborhood Plan, an element of the Austin
Tomorrow Comprehensive Plan, to establish office mixed use designation on the future land use
map (FLUM) for the property located at 1701, 1703 and 1705 East Martin Luther King Boulevard
(Boggy Creek Watershed). First reading approved on April 5, 2007. Vote: 6-0 (Martinez off the
dais.) Applicant and Agent: Calavan Family Partnership (Brooks Calavan). City Staff: Katie
Halloran, 974-3500.
Ordinance No. 20070503-045 for office mixed use designation on the future land use map
was approved.99
46. C14-06-0160 - Calavan - Approve second/third readings of an ordinance amending Chapter
25-2 of the Austin City Code by rezoning property locally known as 1701, 1703 and 1705 East
Martin Luther King Boulevard (Boggy Creek Watershed) from family residence-neighborhood plan
(SF-3-NP) combining district zoning to limited office-mixed use-conditional overlay-neighborhood
plan (LO-MU-CO-NP) combining district zoning. First reading approved on April 5, 2007. Vote: 60 (Martinez off the dais.) Applicant and Agent: Calavan Family Partnership (Brooks Calavan). City
Staff: Robert Heil, 974-2330.
Ordinance No. 20070503-046 for limited office-mixed use-conditional overlayneighborhood plan (LO-MU-CO-NP) combining district zoning was approved. 100

In summary, the zoning change and neighborhood plan amendment process
encountered relatively little resistance due to the applicant’s open communication with
the neighborhood and the fact he made compromises to address concerns.
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Case Study No. 4 - Zoning Case No. C14-2007-0048 and Neighborhood Plan
Amendment Case No. NPA-07-0001.01 - Contested Case
Case Study Number 4 is extremely complex. The case involves 15 contiguous and
non-contiguous parcels in the Dawson Neighborhood Planning Area which was the very
first neighborhood plan adopted by the city in 1998. The city refers to this case as
Magruder 1, 3 and 4. The subject parcels have frontage on six streets. The target area is
bounded by Krebs Lane to the north, Reyna Street to the west, the westbound service
road of West Ben White Boulevard to the south and South Congress Avenue to the east.
The map on the following page identifies the subject parcels as well as the proposed
amendments. This map is followed by existing Dawson Neighborhood Future Land Use
Map (FLUM).
The applicant is the group of 15 parcel owners wishing to change the designated
uses of their parcels on the FLUM from Single-Family to Commercial Mixed Use. In
addition, the owner of 3811 Wadford Street is seeking to change the base zoning district
from single-family (SF-2) to Commercial Services (CS). This property corresponds to
Fort Magruder 1 on the map presented on the following page.
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City staff and the Planning Commission both recommended the changes. Their
actions represented a deviation from the neighborhood plan amendment process
discussed previously. Also, the property owners were requesting the changes without
having a specific development plan to show the City Council or neighborhood. The
existence of a specific project would have allowed the city and neighborhood to confer
with the developer to make modifications to accommodate the project without
compromising the neighborhood. Instead, the city was being asked to change the land
use designation of 15 parcels on the FLUM from Single-Family to Commercial Mixed
Use with no idea as to the intended uses.
The Dawson Neighborhood Planning Team strongly protested the city’s actions.
The current Chair of the Dawson Neighborhood Planning Team, Cynthia Medlin, was
also Chair of the original neighborhood planning team when Dawson became the first
neighborhood plan in Austin to be adopted by the city in 1998. Ms. Medlin believes the
applicant was simply doing the groundwork for a massive redevelopment of the parcels
in question. By rezoning one of the 15 properties to Commercial Services from SingleFamily (SF-3) while simultaneously changing the designated uses on the FLUM for all
15 properties from Single-Family to Commercial Mixed Use, the group could sell their
properties en masse to a developer who could then come back to the City Council to
request zoning changes for the remaining 14 properties.101
Lacking specific development details, Ms. Medlin stated the City Council was
giving the applicant carte blanche to develop the parcels within the broad parameters of
Commercial Mixed Use designation on the FLUM and CS Commercial Services zoning
change for 3811 Wadford Street.

101
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The Dawson Neighborhood Planning Team raised two objections. First, they
claimed the group’s petition to change the designated uses on the FLUM from SingleFamily to Commercial Mixed Use violated specific language of the neighborhood plan
which identified the preservation of interior blocks as residential uses a primary goal of
the plan. They also stated the group of parcel owners had rejected any suggestions of
high-density residential uses as an alternative to Commercial Mixed Use. The property
owners group also rejected the city’s newly devised land use classification Neighborhood
Mixed Use which allows light retail and office uses because the allowable floor area
ratios (FAR) were too low to meet their objectives. They were effectively saying the FAR
and associated density provided inadequate rate of return on equity capital
notwithstanding the absence of any development plans.
In a letter to the City Council dated July 17, 2007, Ms. Medlin quoted page 14 of
the Dawson Neighborhood Plan under “Residential Land Use/Action Items:”
The Planning Commission and City Council should uphold and preserve the
residential zoning of the interior of the neighborhood. They should not allow lots
outside of Congress and South 1st Street corridors to be zoned for commercial or
more intensive uses.102
The concerns of the neighborhood relate to what has been labeled “VMU creep”
whereby developers purchase residential lots adjacent to commercial development to
obtain commercial zoning in the future which amounts to an incursion of commercial
uses into residential areas.103
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The land planner representing the group of property owners countered that there
were numerous examples of commercial uses despite the single-family zoning which
effectively negated the residential status of the interior block bounded by West Ben
White Boulevard, Reyna Street, Krebs Lane, and Wadford Street.104
The second complaint by the neighborhood focused on the city staff’s assessment
that the proposed change to the Dawson FLUM did not require a change to the text of the
Dawson Neighborhood Plan. In short, city staff made the administrative decision that the
zoning ordinance could be revised without a corresponding amendment to the
neighborhood plan or FLUM. This action ignored the neighborhood plan amendment
protocol that requires public meetings between the neighborhood, developer and
members of the city’s Neighborhood Planning & Zoning Department. But again, these
types of meetings were not possible given the absence of a specific development plan.
The property owners’ unorthodox strategy violated the written guidelines of the
Dawson Neighborhood Plan whereby any amendment to the plan should follow the same
protocol originally used to create it.105 In other words, there should be extensive dialog
between all of the stakeholders from which a consensus could be forthcoming regarding
zoning changes and modifications to the FLUM to accommodate said zoning changes.
The City Council heard arguments from both sides during the public hearing
portion of their meeting on October 18, 2007. There was considerable confusion among
the Council Members as to neighborhood plan amendment protocol, enforceability of a
FLUM and in general how to handle the zoning case.
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The City Council rejected the applicant’s zoning change request of CS-MU-CONP for 3811 Wadford Street. Instead, they voted on first reading to support the
recommendation of both the city staff and Planning Commission to approve GR-MUCO-NP. The base zoning district GR is Community Commercial which allows dense
retail uses.
Regarding the neighborhood plan amendment, the council approved on first
reading to change the land use designation on the FLUM to Commercial Mixed Use for
the group of parcels identified as Fort Magruder 3 on the map and 3811 Wadford Street
identified as Fort Magruder 1 on the map. It is emphasized that approval on first reading
does not constitute any guarantee of final approval on second and third readings. The
City Council postponed action indefinitely on the group of parcels identified as Fort
Magruder 4 on the map.106
The city instructed city staff to mediate meetings between the neighborhood and
the applicant to work out a compromise regarding the parcels corresponding to Fort
Magruder 4. However, neither side has expressed urgency to commence the process. The
applicant is hoping a change of leadership within the Dawson Neighborhood Planning
Team scheduled to occur in December, 2007 will upgrade communication. It is likely the
applicant will accept a FLUM amendment of Neighborhood Mixed Use with extra
entitlements for Fort Magruder 4 or a gutted version of Commercial Mixed Use.107 The
case probably will not go back to City Council until January or February, 2008. The
specifics of the City Council’s actions are outlined on the following page.
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City Council Action – October 18, 2007
Item 67. NPA-07-0001.01 - Fort Magruder - Plan Amendment. Conduct a public hearing and
approve an ordinance amending Ordinance No. 980827-B, the Dawson Neighborhood Plan, an
element of the Austin Tomorrow Comprehensive Plan, to change the land use designation from
single-family to mixed use on the future land use map (FLUM) for the property located at 206-213
Dunlap Street, 3808, 3811, 3812, 3814, 3902, 3904 & 3906 Wadford Street, and 3907-A Reyna
Street. Staff Recommendation: To grant mixed use designation for 207, 209, 211 and 213 Dunlap
Street, 3811, 3902 3904 & 3906 Wadford Street; and 3907-A Reyna Street; and neighborhood
mixed use for 206, 208, 210 and 212 Dunlap Street; and 3808, 3812 and 3814 Wadford Street.
Planning Commission Recommendation: To grant mixed use designation for 207, 209, 211 and
213 Dunlap Street, 3811, 3902 3904 & 3906 Wadford Street; and 3907-A Reyna Street; and
neighborhood mixed use for 206, 208, 210 and 212 Dunlap Street; and 3808, 3812 and 3814
Wadford Street. Applicant: Agent: Thrower Design (Ron Thrower). City Staff: Robert Heil, 9742330. Backup Material
The public hearing was closed and Ordinance No. 20071018-067 changing the land use
designation to mixed use designation for 207, 209, 211 and 213 Dunlap Street, 3811, 3902
3904 and 3906 Wadford Street and 3907-A Reyna Street was approved. Action on 206, 208,
210 and 212 Dunlap Street and 3808, 3812 and 3814 Wadford Street was postponed
indefinitely on Mayor Pro Tem Dunkerley’s motion, Council Member McCracken’s second
on a 6-7 vote. Council Member Martinez was off the dais. Direction was given to staff to
meet with the developer and the neighborhood and find a resolution that would allow for
the item to come back to Council in the future.108

Item 68. C14-2007-0048 - Fort Magruder - Zoning Change. Conduct a public hearing and
approve an ordinance amending Chapter 25-2 of the Austin City Code by rezoning property
locally known as 3811 Wadford Street (West Bouldin Creek Watershed) from family residenceneighborhood plan (SF-3-NP) combining district zoning to general commercial services-mixed
use-conditional overlay-neighborhood plan (CS-MU-CO-NP) combining district zoning. Staff
Recommendation: To grant community commercial-mixed use-conditional overlay-neighborhood
plan (GR-MU-CO-NP) combining district zoning. Planning Commission Recommendation: To
grant community commercial-mixed use-conditional overlay-neighborhood plan (GR-MU-CO-NP)
combining district zoning. Applicant: Multiple Owners. Agent: Thrower Design (Ron Thrower). City
Staff: Robert Heil, 974-2330. Backup Material
The public hearing was closed and the first reading of the ordinance for community
commercial-mixed use-conditional overlay-neighborhood plan (GR-MU-CO-NP) combining
district zoning with the following eligibility was approved on Council Member McCracken’s
motion, Council Member Cole’s second on a 6-0 vote. Council Member Martinez was off
the dais. The property will be eligible for affordable housing density bonuses available for
a vertical mixed use project.109
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Chapter Eleven: Conclusion
This report made a detailed analysis of the zoning change process in Austin,
Texas after examining the evolution of zoning and neighborhood planning. The Austin
Tomorrow Comprehensive Plan (ATCP) was completed in 1979. The Neighborhood
Planning Area was one of the lynchpins of the ATCP and the first neighborhood plan
was finally adopted by the city in August, 1998. While the Neighborhood Plan examines
all factors impacting the well-being of the residents of a neighborhood, it pays particular
attention to future land uses and the zoning changes needed to accommodate them.
The unique feature of the Neighborhood Plan at its inception was the supposed
statutory authority it wielded via the Future Land Use Map or FLUM to control future
development. The system has exerted some influence on zoning and development since
the first neighborhood plan was adopted by the city in August, 1998. However, it is
deemed ineffective on several levels.
Prior to the Neighborhood Plans, it was fairly routine to obtain a zoning change
from residential to commercial if the property was located on a heavily traveled street or
was near one. A zoning change must now comport with the FLUM which exhibits
desired land uses in the neighborhood. Dialog and compromise are required to address
any disconnect between the two. However, the Dawson / Magruder rezoning case has
caused confusion.
Case Study No. 4 (Dawson / Magruder) discussed how city staff recommended an
applicant’s request for a FLUM amendment to the Planning Commission before revising
the language of the associated neighborhood plan as mandated by ordinance. The
Planning Commission subsequently recommended the approval to the City Council.
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A zoning change and neighborhood plan amendment should occur within the
context of a proposed development. By recommending a FLUM change for 15 parcels
from Single-Family to Commercial Mixed Use or Neighborhood Mixed Use, city staff
and Planning Commission deviated from the letter and intent of city ordinances that
outline the Neighborhood Plan Amendment Process.110 The neighborhood planning team
was largely ignored.
Consistency is the basis of legitimacy. City staff is increasingly perceived as
being arbitrary and inconsistent. The problem is largely due to the less than systematic
creation of neighborhood planning in Austin since 1997. While not haphazard, its
development lacked cohesive, clear guidelines with measurable objectives and
timetables. Also, staff has not had a policy manual although one is being written.
Confusion and improvisation by city staff add to the growing negative impression of
neighborhood planning in some quarters. Planning Commission members believe
neighborhood planning needs more education and support especially for fledgling
neighborhood planning areas.
Seattle, Washington has successfully implemented the 38 neighborhood plans
created simultaneously in 1998. The key to success was the independent Department of
Neighborhoods which coordinates cross-departmental and community efforts citywide.
Jim Diers, founding director of the Department of Neighborhoods for the city of
Seattle, stresses cities must empower neighborhoods to solve their own issues and
problems while identifying priorities.111 Austin has made verifiable efforts to achieve this
goal with mixed results. Priorities and funding are the critical issues in Austin’s case.
110
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Planning Commission Member Cid Galindo delivered the following harsh
assessment of neighborhood planning:
The leadership that's needed, that's lacking, is not at the department level; to me,
it's at the city management level and council level. Council needs to recognize
that the neighborhood plan process is not as good as it could be. Issues at the
systemic level are creating results we did not anticipate and that we do not
want.112
It is noted that Mr. Galindo resigned from the Planning Commission in December,
2007 and is running for Place 4 in the Austin City Council elections scheduled for May
10, 2008.
Greg Guernsey, director of the Neighborhood Planning and Zoning Department,
stated the city has taken new initiatives to address the problems. City staff are preparing a
procedures manual to standardize the neighborhood planning process. Lacking this basic
tool explains city staff’s need to improvise that damages the image and effectiveness of
neighborhood planning. 113
A new approach is being tested in the Central West Austin Combined
Neighborhood Planning area. One of the 22 neighborhood planners will dedicate half of
his/her time working with neighborhood planning participants throughout the entirety of
the neighborhood plan creation process. The planner will coordinate an advance team to
better educate citizens about the process. The same planner will act as a liaison or
ombudsman for the neighborhood contact team during the inception period. Once the
plan is adopted, the city planner will continue to facilitate the implementation of the
plan's goals.114
112
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While the city initiative described above is laudable, it is inadequate to address
the problems besieging the system. The solution will require much larger staffing with a
corresponding increase in funding. In other words, the city’s modus operandi will have to
change if neighborhood planning is indeed a priority.
Jeff Jack, president of the Zilker Neighborhood Association, noted the lack of
current data as a major impediment to success for neighborhood planning. He cited the
dire need for detailed zoning information and infrastructure capacity within the
neighborhood boundaries. He also emphasized the need for demographic data. While this
information is available on the internet, it would be markedly more effective if city staff
could provide the neighborhood contact team with all the critical information in a single
document at the outset.115
The Neighborhood Planning Area was originally intended to be community
driven with staff assistance. However, it has morphed into a system that is staff driven
with some community input. Inadequate staffing for neighborhood planning reflects the
city’s priorities. More resources are channeled into economic development and
redevelopment than neighborhood planning. 116
The preceding discussion was essential because zoning change is tied to
neighborhood planning and the Future Land Use Map. Ineffective neighborhood planning
impacts the efficiency and equity of zoning. The Dawson / Fort Magruder Neighborhood
Plan Amendment and zoning case discussed in Case Study 4 were rife with unnecessary
confusion and discord. This obfuscation was even evident on the City Council dais with
members asking such questions as to whether it was possible to attach a conditional status
115
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to a designated use on the FLUM. Council Member Leffingwell pointed out that all
designated uses on the FLUM were by their nature conditional because the FLUM
reflects intent while zoning reflects reality. Two options are currently available if a
zoning change request does not comport with the designated use on the FLUM. The
language of the neighborhood plan is revised to allow a revision to the FLUM to allow
the changed use. The second option is for the applicant to downgrade his/her project to
appease the neighborhood. Attaching a conditional use status to a parcel on the FLUM
would not serve any measurable purpose. A well-defined policy with clear cut guidelines
would eliminate this type of confusion common to many zoning change / plan
amendment cases.
The obvious solution is increased city staff and funding for neighborhood
planning which will require a realignment of city priorities. Seattle provides a good
model to emulate given its large number of successful neighborhood plans created since
1998, roughly the same time Austin launched its neighbor planning program. A clearly
defined neighborhood planning program will help to create a more efficient and equitable
zoning change process. It all relates to the axiomatic truth that legitimacy is a function of
consistency.
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Vita
John Wallace Blunt, Jr. was born on August 13, 1949. He was raised in Swampscott,
Massachusetts, located about 15 miles north of Boston. John was the second born to John
Wallace Blunt, Sr. and Barbara Buzby Blunt. John graduated from South Kent School in
South Kent, Connecticut in June, 1967. After completing two years of study at Boston
University, John lived and worked in South America until 1978 including four years in
Bogota, Colombia where he worked for a newspaper and taught English. Upon returning
to the United States, John worked for a year as a roughneck in the Austin Chalk oilfields
about 50 miles east of Austin. John enrolled in the School of Liberal Arts at the
University of Texas at Austin in September, 1979 and graduated with a degree in Latin
American Studies and Economics in May, 1981. Since that date, John has worked in
Austin, Texas as a commercial real estate broker and appraiser.
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