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THE VISION 
Philip S. Wiseman, Editor-In-Chief 
 

he mission of the Texas Undergraduate Law Review is to, “enrich the education of 

Texas undergraduate students … [and] to raise awareness of current legal issues, 

encourage and facilitate academic discourse, and uphold the values of learning, 

discovery, leadership, academic integrity, and scholarly research.” 

My vision in creating TULR Monthly was to make it as simple, accessible, and easy as 

possible for undergraduate students to enter an academic forum to share what they’re truly 

passionate about with the world. In our case, that’s the law and its effects on society. Beyond the 

political battles surrounding issues like abortion and gay marriage, the economic concerns 

brought up by free trade and minimum wage laws, and the social concerns with rising violent 

crime rates; there exists two fundamental questions that society is constantly striving to answer – 

how and why.  

These are the questions that fuel academic research and discovery; driving us to better 

inform ourselves about the world around us and share what we know with others. These are the 

questions that reveal the true worth and talent of our society and our generation.  

Winston Churchill said, “If you have knowledge, let others light their candles with it.” 

That’s exactly what TULR Monthly is all about. Month-to-month, the talented undergraduate 

students who submit their articles will be answering these questions through their contemplation 

and deliberation on the contemporary legal issues facing our generation.  

In sincerely hope that you will enjoy the inaugural edition of TULR Monthly as much as I 

and the Editorial Board had in putting it together. Also, I hope that in the future, we can count 

you among the authors of the light being shown about contemporary legal issues in the pages of 

future editions. 
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PHOTO CREDIT: Alex Brandon/The Associated Press 

President Obama announces Sonia 

Sotomayor, left, as his nominee to 

the United States Supreme Court on 

May 26, 2009 in the East Room of 

the White House. 
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ELECTING THE JUDICIARY 
Charles Nwaogu 
 

ith the presidential election less than a month away, President Barack Obama and 

Governor Mitt Romney have come under increasingly greater pressure to provide 

specifics as to how each would conduct business in the Oval Office during his term. 

For those questions that the candidates have given sparse attention, leaving them instead to 

meander in the ether of speculation, the pundits have been eager to offer answers on their behalf. 

Perhaps the most interesting of the domestic topics that have entered the speculative fervor 

surrounds the nomination of justices to the nation’s highest court. It is arguably among the most 

important decisions that presidents make. Yet since Ronald Reagan’s failed nomination of 

Robert Bork in 1987, these nominations have become polarizing spectacles.
1
 Presidents now pick 

candidates with a thin paper trail of official opinions, so as not to have their ideology scrutinized 

under the partisan limelight. Candidates have learned from the unfortunate candidness of Bork to 

speak ambiguously.
2
 

That trend will almost certainly continue 

into the term of our next president as many 

analysts predict that at least one justice - at most 

three- will step down.
3
 This assertion rests on an 

inescapable fact: the Supreme Court isn’t just 

old, it’s very old, and it’s only getting riper with 

time. The youngest and most recent addition to 

the Court, Justice Elena Kagan, is 52 years old. 

Four other justices clock in at well over 70 years 

of age. The remaining justices fall somewhere 

                                                           
1 Nocera, Joe. "The Ugliness Started with Bork." The New York Times (New York), October 22, 2011. Accessed October 2, 

2012. http://www.nytimes.com/2011/10/22/opinion/nocera-the-ugliness-all-started-with-bork.html?_r=1. 
2 Fritz, Mike. "Bork's Lasting Impact on the Modern Supreme Court Confirmation Process| PBS NewsHour." PBS: Public 

Broadcasting Service, June 25, 2010. Video File. Accessed October 4, 2012. 

http://www.pbs.org/newshour/rundown/2010/06/borks-lasting-impact-on-the-modern-supreme-court-confirmation-process.html. 
3 Mears, Bill. "Election raises stakes for possible Supreme Court vacancies - CNN.com." CNN.com - Breaking News, U.S., 

World, Weather, Entertainment & Video News, October 4, 2012. Accessed October 4, 2012. 

http://www.cnn.com/2012/09/30/politics/court-politics/index.html. 

W 

Data from Official Justice Biographies at www.supremecourt.gov 

http://www.supremecourt.gov/
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in between. Justice Ruth Ginsburg, 79, has expressed her intent to step down soon.  

Who Obama or Romney would choose to fill her place is an inquiry that rests on a 

plethora of criteria, ranging from political to emotional considerations.  

Both presidents have claimed that they would select someone who will stick by the 

Constitution. But that’s a given. One would be hard-pressed to recall any president who has 

nominated a candidate for the bench precisely for his abject disdain for constitutional limitations. 

What they really mean, perhaps, is that they will select someone who shares their particular view 

of the Constitution. A short look back into history can provide some clarity. Justices Antonin 

Scalia (appointed by Ronald Reagan), Clarence Thomas (appointed by George H.W. Bush), and 

Samuel A. Alito Jr. (appointed by George W. Bush) have delivered consistently conservative 

opinions, matching the ideological viewpoint of their appointers. However, although Justice 

Anthony M. Kennedy (appointed by Ronald Reagan) was intended to be a loyal adherent to the 

conservative camp, he has regularly irritated conservatives by his propensity to provide swing 

votes for the liberal bloc of the Court.
4
 Similarly, Chief Justice John Roberts (appointed by 

George W. Bush) recently infuriated conservatives by upholding the President’s Affordable 

Health Care Act. 

 In contrast to conservative nominations to the Court, liberal justices have been pretty 

reliable in delivering opinions.
5
 However, in comparison to past courts, the liberals of the 

Roberts court have been more center-leaning. This phenomenon is part of a general trend. The 

Court has been shifting to the right for years, culminating in a current court that legal analysts 

say is the most conservative in the modern era. Put in another way, the conservatives on the 

Court are more conservative; the liberals, less liberal. 

The President is aware of this trend and would certainly seek to make a reversal. The 

criteria that Obama seeks in selecting a justice is less shrouded in mystery than those of Romney 

as the President has already made two successful nominations. Certainly, President Obama has a 

proven track record of increasing the diversity of the Court. In total, four female justices have 

served on the Court in its long history; of that number, half have been appointed during the past 

four years under President Obama. In 2009, Sonia Sotomayor was the first Hispanic appointed to 

the bench. Obama will most likely seek to continue this diversity streak should he attain 

reelection. Two top names floating around for potential Obama nominees are California attorney 

general Kamala Harris, who is part Asian-, part African-American, and California federal 

appeals judge Jacqueline Nguyen, who would become the first Asian-American to serve on the 

nation’s highest court. 

                                                           
4 Mears, Bill. "Supreme Court possibilities if Romney wins election - CNN.com." CNN.com - Breaking News, U.S., World, 

Weather, Entertainment & Video News, October 2, 2012. Accessed October 4, 2012. 

http://www.cnn.com/2012/09/30/politics/court-romney-list/index.html. 
5 Thiessen, Marc A. "Why are Republicans so Awful at Picking Supreme Court Justices?." The Washington Post, July 6, 2012. 

Accessed October 3, 2012. http://www.washingtonpost.com/opinions/marc-a-thiessen-why-are-republicans-so-awful-at-picking-

supreme-court-justices/2012/07/02/gJQAHFJAIW_story.html. 
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 In appointing Justices Sotomayor and Kagan, Obama placed a large part of his decision 

on emotional, rather than solely intellectual, aptitude. Citing compassion as a critical component 

in proper jurisprudence, Obama selected candidates that he believed would understand and side 

with the average American rather than special interests.
6
 During his 2010 State of the Union 

Address, the President even called out the Supreme Court for what he deemed the overturn of a 

century of precedent after the Citizens United v. FEC (2010) decision.
7
  

For his part, Governor Romney has said that he would model his pick after the likes of 

Justices Alito, Thomas, Scalia, and Chief Justice Roberts. However, his admiration for Chief 

Justice Roberts may have waned in the aftermath of the Affordable Health Care Act decision, as 

Romney publicly accused Roberts of taking “political considerations” into account. 

Nevertheless, it is clear that Romney would nominate a right-leaning candidate for the bench.  

Several names have been tossed around as potential nominees, including: Paul Clement, former 

U.S. Solicitor General; and Judges Brett Kavanaugh and Diana Sykes, both of whom currently 

serve on federal appellate courts.
8

  
Yet pitching a successful nomination to the bench isn’t enough in and of itself. For 

Obama, replacing the notably liberal Justice Ginsburg with another liberal won’t do much to 

change the ideological composition of the Court. Contrastingly, if Romney were to replace 

Ginsburg with a conservative justice, this move would foster considerable effects. This is how 

the nominations of Romney or Obama can make a big difference. As several recent cases have 

been split 5-4 in the Court,
9
 tilting the ideological balance one way or the other by replacing the 

opposing camp’s retirees (Justices Kennedy and Scalia on the conservative side; Justice 

Ginsburg on the liberal side) with likeminded justices could have huge ramifications in future 

Court decisions. Moreover, with cases concerning gay marriage, voting rights, and affirmative 

action to come up for hearing soon;
10

 the criticalness of these selections is all the more 

augmented. Despite neither presidential candidate saying much on the matter, the importance of 

these nominations to the Supreme Court should weigh heavily in the minds of American voters. 

Americans should remember that this time around, when you cast your vote for President in 

November, you’re casting more than just a vote for the occupant of the White House for the next 

four years – you’re also casting a vote for at least one occupant of a seat on the nation’s highest 

Court as well. 

 

 

                                                           
6 Johns, Joe. "Changing the Court with 4 More Years." The Situation Room. CNN. Washington, D.C., 02 Oct. 2012. Television. 
7 Id. 
8 Camia, Catalina. "Who Would Romney Appoint to Supreme Court?" USA Today. Gannett, 01 Oct. 2012. Web. 03 Oct. 2012. 

http://www.usatoday.com/story/onpolitics/2012/10/01/obama-romney-supreme-court-vacancy/1606025/. 

9 Munoz, Sergio. "REPORT: CBS and NBC Evening News Shows Ignore Importance of Supreme Court In Election Coverage." 

Media Matters for America. N.p., 26 Sept. 2012. Web. 4 Oct. 2012. http://mediamatters.org/mobile/blog/2012/09/26/report-cbs-

and-nbc-evening-news-shows-ignore-im/190134. 

10 Id. 
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 Each year, the Supreme Court grants 

approximately 75-80 writs of certiorari 

to entertain appeals and hear oral 

arguments in Washington D.C.  

PHOTO CREDIT: Chris Bonjean/Illinois State Bar Association 
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INVESTIGATING THE IDEOLOGY BIAS 
DOES THE IDEOLOGY OF THE SUPREME COURT AFFECT ITS DECISION TO 
GRANT CERTORIARI? 

Ashley Carlisle 
 

ithout the glitz and glamour of blatant partisanship and horse-race politics, the 

Supreme Court is often overshadowed by the President and Congress. To most 

Americans, this judicial body is a group of neutral scholars who act periodically 

when other branches require its attention. Although the Court’s traditions of isolation and life-

long appointments lead it to fall within a sometimes idealized light of impartiality and fairness 

outside of the main framework of Washington D.C., its actions have undeniable political effects. 

When the Court formulates a decision, the impact often reaches far beyond the litigants and those 

in similar cases. A decision has the capacity to set a considerable part of the agenda for political, 

social and legal institutions for years afterward. One innovative opinion is able to open the doors 

for future litigation, reform and legislation. Even non-seminal opinions can have widespread 

impact on national and local courts and institutions. This has been seen time and time again 

within the landmark cases of the 20th century as the interpretation and enforcement of legislation 

and processes regarding social issues were addressed through various cases including Brown v. 

Board of Education (1954), Miranda v. Arizona (1966) and Roe v. Wade (1973). Literature 

involving these and other notable cases demonstrates the power of judicial behavior to affect 

policy change, but the root of this judicial behavior has often been overlooked. While the 

majority of Americans recognize the presence of judicial opinions, they are usually unaware of 

the other processes within judicial decision-making, most notably the case selection 

process.
1
Given the Supreme Court’s constitutionally mandated independence from the other 

branches, and the few known determinates of the decision to grant certiorari, justices have been 

portrayed to possess significant leeway within the process of deciding which appealed cases will 

be heard -- accommodating the claim that political ideology may play important role in the 

court’s selection of cases.  

                                                           
1 Cary, Mary K. "Civics 101: The Supreme Court vs. American Idol." U.S. News & World Report, April 13,2010. Accessed 

October 3, 2012. http://www.usnews.com/opinion/blogs/mary-kate-cary/2010/04/13/civics-101-the-supreme-court-vs-american-

idol. 
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Although the Court receives approximately 10,000 writs of certiorari each year, only 75-

80 are granted the opportunity to present oral arguments.
2
 With less than one percent of cases 

receiving grants of certiorari, the selection criteria within this process becomes highly 

significant. Any examination of Supreme Court case selection provokes interest in how the few 

cases on the high Court’s agenda are selected from the thousands of writs of certiorari submitted 

along with why at least four justices vote for specific cases on this agenda during selection 

conferences to grant certiorari.  

The Supreme Court’s privilege to work without considerable scrutiny within this highly-

selective process warrants interest into the impact of each Justice’s ideology in their decision to 

grant a writ of certiorari or to deny it. The implications of a Justice’s personal ideology 

significantly influencing their decision-making in granting American citizens the ability to have 

their appeals heard could severely undermine confidence in the judicial system. While it is 

popularly suspected that a justice’s personal ideology influences how they vote on the outcome 

of a case heard before the Court, this concern is matched by the ever-changing regimes of 

Congress and the White House. As liberal politicians are elected, liberal justices are appointed, 

as conservatives are elected, so too does the make-up of the appointees Court reflect this shift. 

This much is expected as during Senate confirmation hearings, nominees are routinely asked 

hypotheticals about how they would ‘decide’ cases based upon their ideological backgrounds. 

However, very rarely is the decision to even consider hearing a case based upon those same 

grounds even questioned. Nonetheless, it is an important question that warrants considerable 

attention.  

   

 

 

 

 

 

 

 

 

Despite several shifts in majority political ideology on the Court in the mid-twentieth 

century, the selectivity level of the high Court has steadily declined since 1950s. While some 

                                                           
2 "Frequently Asked Questions - Supreme Court of the United States." Home - Supreme Court of the United States. Last modified 

June 7, 2012. Accessed October 18, 2012. http://www.supremecourt.gov/faq.aspx. 

http://www.supremecourt.gov/
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studies have drawn correlations between the political leanings of Court decisions and the 

perceived political ideology of Justices on the bench, the amount of petitions for a writ of 

certoriari and decisions to grant such petitions reveal no such correlation.  

 For now it would at least seem like the Supreme Court has insulated this decision-making 

process from the influence of political biasnesses. However, as one question is answered, another 

arises. If Supreme Court Justices are not heavily influenced in their granting of certoriari by 

political ideology – then what is causing the rapid decline in granting it? It is a question that is 

only on the verge of being researched – but a question that deserves an answer none-the-less due 

to its extreme importance. 
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PHOTO CREDIT: Jonathan Ernst/Reuters 

Washington D.C. police form a 

protective line around the Supreme 

Court after demonstrators congregate 

at the foot of the building on the one 

year anniversary of the controversial 

Citizens United decision to protest the 

Court’s decision. 
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CAMPAIGN FINANCE REFORM: A 

BEGINNER’S GUIDE 
Hannah Tucker and Lisa Newman 

etween keeping up with the campaign stops, debates, and competitive puffery that fuel a 

core event of our democracy, we also have to learn how the new rulings in Citizens 

United v. FEC (2010) will be affecting our ability to contribute to our candidate of 

choice. However, before we discuss the merits of Citizens United, it’s important to be familiar 

with not only why campaigns are regulated, but also the history of campaign finance and how it 

has grown, and has been tailored by the Supreme Court, over the last few decades. 

Throughout most of the nineteenth century, small attempts were made to curtail to effects 

of large sums of money being poured into a single candidate’s campaign. The creation of the 

Federal Election Campaign Act (FECA) of 1972 contained four basic forms of regulation: (1) 

disclosure of sources of contributions, (2) limiting of the size of campaign contributions, (3) 

limiting of campaign expenditures, (4) public financing of campaigns. These regulations were 

intended to prevent corruption (and even its appearance) of elected officials through common 

quid pro quo arrangements, promote political equity amongst contributors, enhance the 

competitiveness of elections, instill public confidence in the democratic process, and free 

candidates from excessive time spent on fundraising. 

But without a central administrative authority, the campaign finance laws were difficult 

to enforce. Two years later, FECA was amended, establishing the Federal Election Commission 

(FEC) which now enforces the law, checks disclosures, and facilitates the public funding 

program. This regulatory body hugely expanded the amount of information and access citizens 

have to the inner-workings of how campaigns are financed. For example, we know from FEC 

contribution database, which has recorded every contribution over $200 since 1980, that 

campaign finance spending has grown consistently each election cycle: $540 million ($2.12 

billion in 2012 dollars) in the 1976 election to $4.2 billion (about $6.2 billion in 2012 dollars) for 

 B
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the 1996 election.
1
 In addition to being a resource of data, the FEC also engages in charges 

against the constitutionality of federal election laws. 

Prior to Citizens United, Buckley v. Valeo
2
 set forth the influential precedents that 

controlled the modern American campaign finance world and opened the floodgates to 

challenging the election code. The two most straightforward outcomes from the Buckley ruling 

are the upholding of both campaign disclosure requirements and public financing provisions. The 

ruling gets intricately conceptual in regard to expenditure and contributory limitations. 

Explicitly, the Court prohibits individuals from contributing more than $25,000 in a single year 

or more than $1,000 to any single candidate for an election campaign and strikes down the 

expenditure limitation of spending more than $1,000 a year relative to a clearly identified 

candidate. 

More specifically in regard to contributions, in section B of Buckley, the justices 

extrapolate on how broad the definition of “person” is and the limitations of aggregate amounts 

of wealth contributed. The reasons for such limitations are also defined. “The Act’s $1,000 

contribution limitation focuses precisely on the problem of large campaign contributions – the 

narrow aspect of political association where the actuality and potential for corruption have been 

identified – while leaving persons free to engage in independent political expression, to associate 

actively through volunteering their services, and to assist to a limited but nonetheless substantial 

extent in supporting candidates and committee with financial resources.”
3
 Additionally, the 

limitations of contributions by political committees and total contributions still allow for 

participation and exercise of free speech through contributions, but attempt to eliminate the issue 

of corruption through quid pro quo deals. 

More exactly in regard to expenditures, in section C of Buckley, the justices explain why 

the appellate, in this case the FEC, wanted limitations to be present – purely for the substantial 

restraint on the quantity of political speech and to maintain it in the context of “advocating the 

election or defeat of a specific candidate”. Recall the difference between an expenditure and a 

contribution: the former is spent, not given, in exchange for purported visibility of a candidate, 

where the latter is solely given, with no request at how it will be used in the campaign (usually 

fees, salaries, bills, etc… necessary to run a campaign).  However, the Supreme Court ruled that 

the independent expenditure limitation is unconstitutional because the government cannot restrict 

the speech of some to enhance the voice of others under the First Amendment, which explicitly 

assures “the unfettered interchange of ideas for the bringing about of political and social changes 

desired by the people.” Likewise the Court ruled that the FEC enacted limitation on expenditures 

by candidates from personal or family resources was also unconstitutional. 

                                                           
1 Lowenstein, Daniel Hays, Richard L. Hasen, and Daniel P. Tokaji. Election Law: Cases and Materials.  

     5th ed. Durham: Carolina Academic, 2012, at 641 
2 424 U.S. 1 (1976). 
3 Lowenstein, supra note 1 at 652. 
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However, perhaps the most important aspect of Buckley v. Valeo is what it did not do. By 

concentrating only on the limitations, both contribution and expenditure, that violated the First 

Amendment and not going beyond the scope of Buckley, the Supreme Court kept campaign law 

fairly broad, even though it may not seem that way upon first glance of the opinion. Issues not 

addressed in Buckley necessitated further rulings such as First National Bank of Boston v. 

Bellotti
4
, where the Supreme Court ruled that corporations have a First Amendment right to 

make contributions in order to influence the political process, FEC v. Massachusetts Citizens For 

Life 
5
, defining the use of segregated funds within specific corporations, and Austin v. Michigan 

Chamber of Commerce
6
   further limiting the money contributed from specific types of 

corporations when coming from a segregated fund. 

In Bellotti
7
, the Court ruled that it was unconstitutional to restrict a corporation’s speech 

in ballot measures that directly affected the corporation. The ruling did not depend on whether or 

not a corporation had rights, an idea that was front and center in the Citizens United decision. 

The Court also did not consider the restrictions as applied to other types of corporations or labor 

unions, a question which was taken up in Austin v. Michigan Chamber of Commerce.  

In FEC v. Massachusetts Citizens for Life, the Court ruled that a defined class of 

corporations were unconstitutionally burdened if required to make independent political 

expenditures only by using segregated funds. In the Austin case, the Court addressed a 

corporation that did not fall within the defined categories in either MCFL or Bellotti and ruled 

that it was constitutional to limit expenditures. The decision was centered around the idea that 

immense aggregations of wealth could have corrosive and distorting effects on the political 

processes. This notion was invalidated by the Court in Citizens United.  

The Court’s record on campaign finance reform over the last 30 years has certainly been 

spotty. Instead of starting out with extremely specific rulings, the Court chose to rule broadly and 

address more specific questions in subsequent cases. Citizens United addressed some of the 

unanswered questions from Bellotti, Austin, and MCFL. They considered whether corporations 

had rights, and whether or not aggregations of wealth really had substantive corrosive and 

distorting effects on the political processes. However, what Citizens United did not do is break 

new ground. Instead, it answered the questions posed in front of it today by extending the same 

arguments of the Court in the past.  

 

 

 

                                                           
4 435 U.S. 765 (1978). 
5 479 U.S. 238 (1986). 
6 494 U.S. 652 (1990). 
7 Id. at 4 
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PHOTO CREDIT: Kevin Russell/SCOTUS Blog 

University of Texas at Austin President 

William Powers Jr. answers questions 

after oral arguments were heard in 

Fisher v. Texas. 
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FISHER V. UNIVERSITY OF TEXAS 
Kayla Oliver 

n 2008, Abigail Fisher, a white high school senior from Sugarland, Texas, was denied 

admission to The University of Texas at Austin.
1
 Because she did not rank in the top ten 

percent of her Texas public high school’s graduating class, Fisher’s application was 

considered under a process of holistic review, which considers many factors, including race.
2
 

Four years later, the lawsuit filed by Fisher has made its way to the United States Supreme 

Court.
3
 The Court’s ruling, expected to come down in the spring of 2013, may determine 

whether race can be used as a factor in any public university’s admissions policy.  

 The most important precedent for Fisher is the Court’s 2003 ruling in Grutter v. 

Bollinger, the most recent affirmative action case to reach the Supreme Court.
4
 In Grutter, the 

Court ruled that race could be used as a factor in admission decisions as long as universities do 

not use affirmative action as a tool to match campus demographics to state demographics (such 

as in a “quota” system), and their consideration of race is “narrowly tailored.”
5
 However, in the 

majority opinion, Justice Sandra Day O’Connor wrote, “[w]e expect that 25 years from now, the 

use of racial preferences will no longer be necessary.”
6
 It hasn’t been 25 years since Grutter, but 

the Court is already being faced with the question of affirmative action’s current necessity.   

 UT Austin maintains that “UT’s admissions plan was modeled on the type of plan upheld 

in Grutter,” a justification that Fisher’s brief openly rejects.
7
 That brief, filed by Washington, 

D.C.-based attorney Burt Rein, claims: “UT uses state racial demographics as its baseline for 

determining which minority groups should benefit from its use of race.”
8
  

 The University maintains that race is only a small consideration in holistic review, a 

process that aims not only for racial diversity but also geographic and socioeconomic diversity.
9
 

UT argues that, in the complex metrics it uses to determine which non-top 10 percent applicants 

                                                           
1 Brief for Petitioner at 2, Fisher v. University of Texas, No. 11-345 (S.C. argued Oct. 10, 2012), 2012 WL 1882759.  
2  Id.  
3 Fisher v. University of Texas, 631 F.3d 213 (5th Cir. 2012), cert. granted, 132 S.Ct. 1536 (U.S. Feb. 21, 2012) (No. 11-345).  
4  Grutter v. Bollinger, 539 U.S. 306 (2003). 
5  Id. at 335. 
6  Id. at 343. 
7  Brief for Respondent at 1, Fisher v. University of Texas, No. 11-345 (S.C. argued Oct. 10, 2012), 2012 WL 3245488. 
8  Id. 
9  Brief for Respondent at 5-6, Fisher v. University of Texas, No. 11-345 (S.C. argued Oct. 10, 2012), 2012 WL 3245488. 
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gain admission to the University, race is only a factor of a factor.
10

 It is one of seven attributes 

considered as “special circumstances,” and those circumstances comprise only one of six equally 

weighted factors that make up an applicant’s Personal Achievement Score (PAS).
11

 The PAS, in 

turn, does not include evaluations of the mandatory essays and is only one part of the overall 

score that determines whether a student will be admitted to UT.
12

  

The University cites the Court’s decision in Regents of the University of California v. 

Bakke, which upheld the constitutionality of affirmative action not based on quota systems.
13

 UT 

claims their admissions system, is “designed to further the compelling state interest in 

assembling a diverse student body—the kind of diversity that encompasses a ‘broad array of 

qualifications and characteristics of which racial or ethnic origin is but a single though important 

element.’”
14

  

Fisher, on the other hand, argues that the consideration of race violates the equal 

protection clause of the Fourteenth Amendment and that it fails the “strict scrutiny” that all racial 

considerations are subject to under the rulings of several Supreme Court cases, including 

Grutter.
15

 Fisher argues that UT does not have a compelling interest for considering race and 

instead uses it for “racial balancing” based on state demographics, an aim that the Court has 

declared unconstitutional.
16

 Fisher also holds that UT’s race-conscious policy is not narrowly 

tailored in the sense mandated by Grutter, as it makes only a minimal contribution to diversity 

and improperly labels “Hispanics” as underrepresented, when in fact “the high level of Hispanic 

enrollment at UT demonstrate[s] that Hispanic students are not underrepresented on campus in 

any educational sense.”
17

 

Two additional amicus briefs filed on behalf of the plaintiff have garnered considerable 

attention. The Asian American Legal Foundation, a San Francisco-based group that advocates 

for Asian Americans’ civil rights, filed a brief as amici curiae claiming that UT’s labeling of 

Asian Americans as an overrepresented demographic disadvantages Asian-American students by 

discounting historical discrimination against them.
18

 The group asserts “the race of Asian- 

American applicants can serve only as a thumb on the scales against them – their potential 

presence in the class filling spots that could otherwise go to students from underrepresented 

races.”
19

 This claim rests on an interpretation of UT’s policy similar to that presented in Fisher’s 

brief, namely that UT considers race in order to match campus demographics to state 

demographics. 

                                                           
10 Id. at 13. 
11 Id. 
12 Id. at 14. 
13  Regents of University of California v. Bakke, 438 U.S. 265 (1978). 
14 Brief for Respondent at 23, Fisher v. University of Texas, No. 11-345 (S.C. argued Oct. 10, 2012), 2012 WL 3245488. 
15 Brief for Petitioner at 24, Fisher v. University of Texas, No. 11-345 (S.C. argued Oct. 10, 2012), 2012 WL 1882759. 
16  Id. 
17  Id. at 38. 
18  Brief of the Asian American Legal Foundation and the Judicial Education Project as Amicus Curiae Supporting Respondents 

at 2, Fisher v. University of Texas, No. 11-345 (S.C. argued Oct. 10, 2012), 2012 WL 1961250. 
19  Id. at 9. 
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 The Texas Association of Scholars (the state branch of the National Association of 

Scholars, a group that claims nonpartisanship but is widely known for its opposition to 

affirmative action and multiculturalism in higher education curricula) filed an amicus curiae brief 

calling both UT’s holistic review process and the top ten percent law “de facto quota 

system[s].”
20

 The group claims that UT’s policy is part of a trend started in the 1920’s by Ivy 

League schools’ desire to “limit the admission of ‘undesirable’ students”
21

 and that it 

“discriminates against students residing in Houston, San Antonio, Dallas and Austin” who 

“could be in the top 25 percent of their high school class but still have academic qualifications 

higher than students in the top 10 percent of their classes residing in the 250 rural and small town 

counties in Texas. It is no accident that those students residing in those 250 counties will 

substantially tend to be minority group members.”
22

  

Leading up to the decision, most observers anticipate that Justice Anthony Kennedy will 

provide the swing vote. There is the potential for a 4-4 split, as Justice Elena Kagan has recused 

herself due to her prior involvement in the case as Solicitor General. In the event of a 4-4 

decision, UT would prevail.  

As Fisher’s counsel Burt Rein stated during oral arguments before the Court, “[t]he 

problem that we’ve encountered throughout the case is there are varying understandings, not of 

the legitimacy of the interest [in using race to establish a diverse class], but how you get there.”
23

 

Depending on the strength and leaning of the Court’s ruling, just how we get there may change 

drastically in the next few years.  

 

 

 

 

 

 

 

 

  

 

                                                           
20  Brief of the Texas Association of Scholars as Amicus Curiae Supporting Respondents at 10, Fisher v. University of Texas, No. 

11-345 (S.C. argued Oct. 10, 2012), 2012 WL 1773027. 
21  Id. at 12. 
22 Id. at 12-13. 
23  Transcript of Oral Argument at 8, Fisher v. University of Texas, 132 S.Ct. 1536 (2012) (No. 11-345) 


