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Abstract: The use of extra-legal factors in determining criminal sentences has 

long been a topic of interest to criminologists.  Research on sentencing guidelines has 

consistently found unwarranted disparities related to defendants' ethnoracial identity, but 

there is limited research on the effects of defendants' citizenship status. Roughly 40 

percent of defendants convicted in federal courts are non-U.S. citizens, thus by shear size, 

citizenship status has become a major issue within federal courts.  Using U.S. Sentencing 

Commission data between Fiscal Years 2000 to 2003, this dissertation examines the 

impact of defendants’ ethnoracial identity and citizenship status on sentencing outcomes 

in federal criminal court.  Building on intersectional theory, particular attention is given 

to the interaction between defendants’ ethnoracial identity and citizenship status.  

Decomposition of hetroskedastic tobit regressions are used to model unwarranted 

disparities for both the probability and length of incarceration.   
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Results indicate that relative to White U.S. citizens, Asian and Pacific Islander 

U.S. citizens have lower probability of incarceration and shorter sentences.  Black and 

Hispanic defendants, both U.S. and non-U.S. citizens tend to have harsher sentences 

relative to their White counterparts.  Overall, non-U.S. citizens whom are Black and 

Hispanic experience a multiplicative disadvantage in sentencing outcomes relative to 

Whites and Asian or Pacific Islanders.  Additionally, results from this study indicate that 

defendants whom are not U.S. citizens and from Africa, Asia and the Pacific Islanders, 

Europe, Latin America and the Caribbean, Mexico, and the Middle-East all serve harsher 

sentences relative to White U.S. citizens. 
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Chapter 1: Introduction 

 

A cornerstone of sociological research is social inequality, particularly 

inequality based on race or ethnicity.  The overarching impact of racial 

discrimination permeates all social institutions in the United States (Massey and 

Denton, 1993).  Race does not operate in a vacuum, however.  Gender, ethnicity, 

class, citizenship status, and age have all been identified as axes of inequality, and 

their intersection with race and other social conditions create complex patterns of 

domination, oppression, resistance, and conflict.  Patricia Hill Collins (1990) 

refers to this intersectionality of differing identities as the way in which 

individuals experience interlocking systems of oppression.  For example, an 

individual may simultaneously experience the social impact of being a woman, 

being poor, being elderly, and being Latina within her daily life.  Multiple 

dimensions of social identity interact to shape access to political power and 

resources. 

Within criminology, considerable attention has been given to 

understanding the impact of social identities on criminal behavior and criminal 

justice processing.  For example, young urban Blacks and Latinos in the U.S. are 

substantially overrepresented in arrests and incarceration (Mauer, 1999; Tonry, 

1996).  Recent research also tells us that one third of Black males born in the U.S. 

in 2001 can expect to serve time in prison, compared to only 6 percent of White 

males and 1 percent of White females (Bonczar, 2003).  
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This dissertation examines the impact of defendants’ ethnoracial identity 

and citizenship on sentencing outcomes within federal criminal court and it will 

seek to provide an explanation of disparity in sentencing outcomes.  To this end, 

two key questions are given principal attention:  1) How pronounced are the 

effects of defendants’ ethnoracial identity and citizenship status on sentencing 

outcomes?  2) What are the underlying structural explanations of these sentencing 

differences within federal courts?  

Controversy surrounding the explanation of disparity in our criminal 

justice system remains heated today, and sentencing has become a flashpoint for 

much debate.   Why has criminal sentencing received so much attention relative to 

other processes in the criminal justice system?  One practical reason is that 

sentencing data are often readily available to researchers and are easily 

quantifiable into basic units of measurement for statistical analysis (e.g. variable 

of incarceration or non-incarceration, or the amount of time in confinement).  

Likewise, many courts throughout the U.S. diligently maintain records of 

sentencing adjudications, which often include information about the offender, the 

offense, and courtroom proceedings. 

On a more conceptual level, sentencing is central to criminology because 

it speaks to the Hobbesian question of social order and to the legitimacy of state 

reactions to transgressors.  Similarly, the social research on criminal sentencing 

has grown because sentencing is the subject of continuous political debates in the 

U.S. regarding the distribution of power in the courts, the reduction of crime, the 

role of victims, and the equitable treatment of differing groups. 
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Equal treatment of all defendants, regardless of ascribed status, is a 

principle on which the U.S. legal system is predicated (U.S. Sentencing 

Commission, 2004).  Indeed, such treatment is a requisite under the Constitution 

of the United States.  Early research that examined disparities in sentencing on the 

basis of defendant characteristics largely focused on racial differences between 

White and Black defendants.  This research built on the observed over-

representation of non-Whites in prisons and jails and the use of the death penalty 

in the South.  In a review of research on racial inequalities in sentencing outcomes 

from the 1930s to the mid-1980s, Marjorie Zatz (1987) identified four “waves” of 

sentencing research.  The first three waves of research examined racial differences 

in indeterminate sentencing systems and were viewed as problematic because of 

lack of statistical controls for legally relevant variables or other methodological 

concerns (Zatz, 1987, 2000; Kleck; 1981, 1985; Hagan, 1974).  Hagan (1974) for 

example argued that early sentencing research did not take account of racial 

differences in legally relevant variables, such as the prior criminal record of 

offenders and variation in the seriousness of offenses.  In an examination of death 

sentences from 1930 to 1967 and 1967 to 1978, Kleck (1981) found little support 

for over-representation of Blacks in conviction relative to Whites when looking at 

data outside of the South.  Similarly, Crawford, Chiricos, and Kleck (1995) found 

racial differences in courts’ determination of “habitual offender” status in Florida. 

However, the authors note that racial differences may be a “class” or “income” 

effect because they did not have adequate controls for class, income, or 
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employment status, which are commonly excluded from investigation of 

sentencing. 

Zatz’s (1987) fourth wave of research on sentencing comprised studies of 

sentencing outcomes in states with determinant sentencing.  Determinant 

sentencing in general, and sentencing guidelines in particular, are well suited for 

quantitative analysis of sentencing outcomes because legally relevant variables 

are identified by the state and assigned a specified impact on a sentence.  Thus, as 

discussed in Chapter 2, controlling for the impact of legally relevant variables is 

greatly simplified under sentencing guideline regimes.  The central aim of 

sentencing guidelines was to reduce extra-legal disparity in sentencing outcomes.  

However, many research studies of sentencing guidelines indicate that similar 

offenders are treated quite differently from one another.  For example, differences 

in sentencing outcomes have been identified on the bases of defendants’ sex and 

gender (Albonetti, 1997; Daly and Bordt, 1995; Koons-Witt, 2002; Spohn, 1998; 

Steffensmeier, Kramer, and Streifel, 1993, Zatz, 2000), age (Albonetti, 1997; 

Bushway and Piehl, 2001; Steffensmeier, Ulmer, and Kramer, 1998), citizenship 

status (Albonetti, 1998; Demuth, 2002; Kautt and Sphon, 2002; Munoz, 

McMorris, and DeLisi, 2005; Mustard, 2001; Steffensmeier and Demuth, 2000), 

and race and ethnicity (see Chiricos and Crawford, 1995; Hawkings, 1995; 

Mitchell, 2005; Spohn, 2000; Zatz, 2000 for a general overview of research). 

Recent research has made advances in addressing concerns of model 

specification in the study of sentencing.  However, many questions still remain 

regarding the effects of defendant characteristics on sentencing outcomes.  For 
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example, Crawford, Chiricos, and Kleck’s (1995) statement that little is known 

about the relationship between social class and sentencing remains true.  Class 

may have both direct effects (e.g. discrimination on the bases of class stereotypes) 

as well as indirect effects (e.g. the ability to hire influential or skilled private legal 

council) on sentencing outcomes.  Yet few advances have been made in the 

understanding of social class on sentencing outcomes, largely because sentencing 

research (such as the research presented in this dissertation) is dependent on 

official data that often excludes information about defendants’ occupation, 

employment, income, wealth, or other proxy measures of SES.  Likewise, 

measures of class are additionally complicated because offenders’ income and 

employment may be the products of criminal activities.  Theories of sentencing 

have also left many unresolved issues.  For example, the actions of the defendants 

and defense attorneys have been excluded or marginalized in many theoretical 

models of sentencing. 

Further research is also needed to fully understand the contextual or 

interactive variables that shape the relationship between defendant characteristics 

and sentencing outcomes.  For example, Johnson’s (2005) and Ulmer and 

Johnson’s (2004) research indicates that the impact of defendant characteristics on 

sentencing is conditioned by courtroom characteristics (such as court caseload) as 

well as community level variables (such as a community’s racial composition or 

political party affiliation).  Likewise, Albonetti (1997) found that race and 

ethnicity of defendants’ conditioned the relationship between a sentence length 
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and defendants’ education and sex, as well as a number of legally relevant 

variables (such as type of offense and judicial circuit). 

Finally, the effects of myriad of defendant characteristics have not been 

fully explored. This dissertation takes a close look at the effect of defendants’ 

citizenship status on sentencing outcomes.   The social identity of citizenship 

status has been largely under analyzed in criminal justice research in general and 

in sentencing research in particular.  Many studies have included citizenship 

status of defendants as an independent variable in analyses of sentencing 

outcomes (see Table 1.1), yet only one study (Demuth, 2004) has directly looked 

at citizenship as a key variable of interest.   

In FY2008, non-U.S. citizens comprised over 40 percent of defendants 

sentenced in federal criminal court.  Thus, on its own, the high percentage of 

cases involving non-U.S. citizens in federal court would warrant some level of 

examination.  Likewise current policy debates about the about the treatment and 

due process rights of foreign nationals has drawn attention to the experience of 

non-U.S. citizens in criminal court (Chase, 2004; Moore, 2009).  The citizenship 

status of defendants in criminal court also has important theoretical implications 

for understanding ethnoracial identity, unwarranted disparities, and criminal 

justice processing. 

Incorporating Collins’ (1990) framework of intersectional social identities, 

this dissertation posits that citizenship status is inherently linked to other 

defendant characteristics and together these multiple identities shape sentencing 

outcomes.  The link between ethnoracial identity and legal citizenship has historic 
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roots in U.S. law (Lopez, 1997; Marx, 1998; Smedley, 1999).  Race and ethnicity 

have been determining factors in granting citizenship status while conversely 

official policies and practices regarding citizenship status have been used to 

define and redefine racial categories in the U.S. (Lopez, 1997).   Racialization 

practices of the past and current immigration patterns have shaped the social 

landscape of the United States and the lines between citizens and non-citizens.  

Indeed, the patterns are quite pronounced in the federal criminal courts where 

among sentenced defendants Whites made up 29 percent, Blacks were 26 percent, 

Hispanics were 42 percent, and Asians or Pacific Islanders were 2 percent of the 

population for FY2000 to FY2003.  Whereas non-citizens sentenced in federal 

court were predominantly Hispanic defendants (87 percent), followed by Black 

defendants (6 percent), White defendants (4 percent), and Asian or Pacific 

Islanders (2 percent) (See Table 1.2).   

This study attempts to expand our understanding of sentencing disparity 

by providing the first detailed account of the effects of defendants’ citizenship 

status on sentencing outcomes.  In particular, attention is given to the relationship 

between ethnoracial identity, citizenship, and nationality within criminal 

sentencing.  To this end, the examination of citizenship status can also inform our 

general understanding of ethnoracial inequality in court processing.  In addition to 

the above contributions, this study makes several substantive advancements to the 

current state of research on sentencing.   

First, through the examination of sentencing of non-U.S. citizens, we can 

gain a greater understanding of the underlying aims of state punishment and social 



 8 

control policies.  The systematic differential treatment of non-U.S. citizens is 

indicative of a two-tier criminal sentencing regime and is worthy of sociological 

analysis.  Second, this research moves beyond many previous studies by 

examining several courtroom-processing variables, such as type of departure and 

other judicial and prosecutorial motions, as mediating variables in the modeling of 

sentencing outcomes (see Figure 1.1).  These courtroom-processing variables 

capture a significant amount of the explanatory power of ethnoracial and 

citizenship variation in sentencing outcomes.   

Third, this dissertation takes a different approach to modeling sentencing 

outcomes.  Sentencing outcomes are modeled using tobit regression.  

Decomposition of the regression coefficients presents both the odds of 

imprisonment and the change in the length of sentences.  The odds of 

incarceration are examined when courtroom officials have the greatest discretion 

in the in-out decision (sentences of six months).  Additionally, direct modeling of 

heteroskedastic variance terms corrects for the biased estimates resulting from the 

censoring of sentences less than one month.  Overall, this approach is used to 

examine situations where we would expect to see the greatest disparities in 

sentencing outcomes.  Finally, this research calls for a reexamination of theories 

of sentencing that attribute agency and decision-making processes to courtroom 

actors as a means of understanding systemic inequalities. 
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SCOPE OF THE STUDY 

In accounting for the joint effects of ethnoracial identity and citizenship 

status on sentencing outcomes within federal criminal court in this study, 

interaction effects between some independent variables are used for logit 

regression and tobit regression on court processing and sentencing outcomes.  

Data is used from the U.S. Sentencing Commission between Fiscal Years 2000 to 

2003 and allow for the analysis of roughly 135,000 criminal cases.  

The scope of this study is to examine differences in sentencing outcomes 

under a single sentencing regime.  Recent changes to the federal sentencing 

guidelines have shifted the U.S. sentencing guidelines from a mandatory system, 

similar to mandatory minimum statutes, to an advisory system similar to existing 

state guidelines systems in Maryland and Pennsylvania.  This change calls 

attention to a larger ongoing debate in the law between judicial antonym verses 

legislative powers and a detailed account of the changes to the federal sentencing 

system is outlined in Chapter 2.  It is worth noting that the shift from a 

“mandatory” guideline system to an “advisory” system has occurred since this 

project began.  While this change in the federal sentencing system is important, it 

does not have a significant effect on the findings presented in this dissertation for 

three main reasons.  First, the theories tested in this dissertation are not limited to 

guideline regimes, but address the issue of unwarranted disparities in criminal 

justice processing and the importance of examining disparities that result from 

individuals’ intersecting identies.  The theoretical implications of this dissertation 
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can be expanded to the practice of criminal sentencing in general. This 

dissertation is not a critique or comparative evaluation of the federal sentencing 

guidelines and mandatory sentencing relative to other systems of criminal 

sentencing.  The presence of inequalities on the basis of extra-legal characteristics 

is of great social concern, however these inequalities may be more attributable to 

larger social forces than the specific structure of the guidelines themselves.  

Guidelines sentencing, however, can provide a window to at least understanding 

some aspects of social inequality.  

Second, this dissertation uses guidelines as a means of determining a 

“presumptive sentence” as outlined in the law, but does not focus on differences 

between sentences within guideline ranges verses sentences out of range.  In other 

words, a guideline system is a reflection of the legally relevant factors (e.g., prior 

criminal record and seriousness of offense) that should be considered in 

sentencing, regardless if the system is mandatory or advisory.  Indeed, there is 

evidence that advisory guidelines result in greater uniformity in sentencing 

outcomes across circuits relative to mandatory guidelines (Blackwell, 2006). 

Third, data used for analysis in this dissertation were prior to major 

changes to the federal sentencing guidelines that occurred in October 2003 and 

thus represent a period of consistency and minimize biases modeling a system in 

change.  Some research studies have compared relative inequalities in sentencing 

outcomes between sentencing regimes, for example the comparison of sentencing 

in states pre- and post-guideline sentencing (Koons-Witt, 2002; Miethe and 

Moore, 1985).  Within federal courts, however comparisons between pre- and 
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post-sentencing guideline systems are greatly complicated by the major changes 

in the law and relevant sentencing criteria at the time of guideline 

implementation.  More importantly, comparison between legal systems is not 

relevant to the central research questions in this dissertation.  The next section of 

this Chapter discusses some key terms in this research, which are helpful to define 

prior to examining the background of sentencing policy and research. 

 

Disparity, Discrimination, and Racism 

The terms disparity and discrimination are often used interchangeably, 

referring to difference in values or categories.  In sentencing research, however, 

the terms refer to distinct concepts.  To paraphrase Spohn (2002), disparity refers 

to differences in treatment or outcomes in cases that do not necessarily result from 

bias or prejudice, whereas discrimination refers to differences in treatment or 

outcomes on the basis of prejudicial or unjust reasoning.   

To further refine the concept, disparity may be warranted or unwarranted 

in court processing.  For example, disparity in sentencing between defendants 

who have different prior criminal records would be warranted disparity because it 

is legally accounted for under the sentencing guidelines (i.e., statutes require 

convicted defendants with prior criminal records are punished more severely than 

convicted defendants with no criminal record).  Unwarranted disparity occurs 

when irrelevant factors are used to determine a treatment condition or sentence.  

For example, differential sentencing between different racial or ethnic groups 

would be a clear example of unwarranted disparity.  Certainly discrimination 
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would be an example of unwarranted disparity.  A judge punishing Black 

defendants more severely then White defendants on the basis of race alone would 

be an example of both discrimination and unwarranted disparity.   

Unwarranted disparity and discrimination, however, are not synonymous.  

Discrimination speaks to the intent of an individual or group to knowingly 

differentiate on the basis of irrelevant criteria.  For example, many research 

studies have found differences in sentencing outcomes between rural and urban 

areas or geographic regions.  Courts in urban areas may sentence defendants more 

or less severely than courts in rural areas when the legal statutes for urban and 

rural are the same.  Geographical differences in sentencing outcomes would not 

be an example of discrimination because there was no intent by any individual or 

individuals to punish one geographical area more or less severely than another.   

Geographical differences in punishment would be an example of 

unwarranted disparity because differences in sentencing outcomes result from a 

factor that is irrelevant to the criteria for reaching a sentencing decision.  Factors 

that are not legally relevant to the court, or are outside the purview of the law, are 

referred to as extralegal factors or variables.  Unwarranted disparity has occurred 

when extralegal factors influence sentencing outcomes.  As discussed later in this 

dissertation, however the distinction between warranted and unwarranted 

disparity is not always clear.  For example, citizenship status is a legally relevant 

variable in some crimes such as illegal entry, whereas citizenship status may be 

viewed as irrelevant in other types of crimes, such as assault. 
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In its common usage, racism would be considered a specific form of 

discrimination when it is manifested in actions that rank or categorize individuals 

on the basis of race or ethnicity.  Racist actions also require some conception of 

intent by an individual or group.  However, institutional racism consists of 

established laws, customs, and practices that systematically reflect and produce 

racial inequalities in society, whether or not the individuals maintaining these 

practices have racist intentions (Jones, 1986 ).  Sometimes referred to as systemic 

racism or organizational racism, institutional racism does not require intent, but 

instead is the collective action of individuals and groups, often from disparate 

locations that coalesce to form systems of racial disadvantage.  For example, 

residential segregation in housing may not be the result of a desire of White 

homeowners to maintain racially homogeneous neighborhoods, but may be a 

reaction to a market system that places greater value on homes in “White 

neighborhoods.”  The intent of a White homeowner may be to maximize his or 

her home value, but to the extent that the homeowner is also responding to a 

market that values “Whiteness,” then the homeowner is perpetuating a system of 

racial inequality. 

Throughout this dissertation, there are references to systemic or 

institutional discrimination.  Building on the concept of institutional racism, 

systemic or institutional discrimination refers to the inequitable outcomes in 

sentencing for groups of defendants sharing similar extralegal characteristics.  

Systemic or institutional discrimination, like institutional racism, does not refer to 

the intentions of any particular actor or actors, but describes a system of 
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interactions that result in unfavorable outcomes for a particular group.  The next 

section provides and overview of the remaining chapters of this dissertation. 

 

OVERVIEW OF THE DISSERTATION 

Chapter 2 of this dissertation begins with a discussion of the history of 

guideline and determinant sentencing in general and federal sentencing guidelines 

in particular.  Federal sentencing has been described as a dual system (Kautt, 

2000), with both sentencing guidelines as well as a system of mandatory 

minimum sentencing.  Other federal statutes that shape sentencing outcomes are 

discussed.  In recent years, federal sentencing has gone through some sweeping 

changes.  These changes are described as well as a current assessment of the state 

of federal sentencing guidelines is presented.   

Chapter 3 presents the theoretical framework of this project.  The chapter 

begins with a summary of several philosophies of punishment in general and a 

review of prior research on sentencing inequalities. Theories of sentencing cover a 

wide range of perspectives; both micro and macro theories are discussed as well 

and common links and themes between theories are discussed.  A discussion of 

the key issues surrounding the study of citizenship status and sentencing 

outcomes is presented.  Finally, the chapter concludes with the presentation of 

nine hypotheses. 

Chapter 4 provides an outline of the data and research methods used in 

this dissertation.  A description of U.S. sentencing commission data and sampling 

procedures is presented and definitions of variables and statistical methodology 
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are discussed.  The chapter concludes with some limitations and assumptions of 

this project. 

Chapter 5 presents results and discussion of the analysis.  Key findings 

and tests of hypotheses are presented in the chapter.  Finally, Chapter 6 provides a 

brief summary and conclusion for this dissertation.  
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Chapter 2: Background 

 

This chapter provides a brief history of determinant sentencing and an 

overview of the federal sentencing guidelines.  Federal sentencing has been 

described as a dual system (Kautt, 2000), with both sentencing guidelines as well 

as a system of mandatory minimum sentences.  Other federal statutes that shape 

sentencing outcomes are discussed.  In recent years, federal sentencing has gone 

through some sweeping changes.  These changes are described as well as a 

current assessment of the state of federal sentencing guidelines. 

 

THE REHABILITATIVE MODEL 

 

Beginning in the late 19th century, the criminal justice system in the United 

States when through a major shift from a system largely based on the philosophy 

of retribution to the rehabilitative model that would come to characterize 

sentencing for the next 100 years (Nagel, 1990; Sullivan, 1990).  Industrialization, 

urbanization, advancements in science and medicine, and new waves of 

immigrants provided impetus for a sweeping transformation in the United States 

as a whole and the criminal justice system in particular (Polanyi, 1957).  In 1876, 

for example, the Elmirea Reformatory opened in New York embodying the 

rehabilitation philosophy by incorporating a new physical and social structure in 

the existing prison model.  Classifying and separating inmates on the basis of 
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“risk” within Elmirea Reformatory and providing inmates with job training and 

physical fitness or outdoor exercise was believed to increase the likelihood of 

inmates becoming law-abiding members of the society upon release (Sullivan, 

1990).  Similarly, intermediate sanctions, such as probation and parole, became 

options for courtroom officials and underlined a new commitment to treatment 

and reintegration of offenders into the community.  

For most of the twentieth century, sentencing in the U.S. was rooted in a 

rehabilitative model.  The underlying goal of sentencing was to reform the 

offender into a productive member of society. Judges, probation and parole 

officers crafted sentences at the individual level much like a treatment plan.  Each 

sentence could be uniquely fitted to the needs and character of an offender.  The 

result of the rehabilitative model was virtually unfettered discretion in sentencing 

decisions for judges and parole officials and high variance in sentencing outcomes 

between offenders. 

The rehabilitative model was a type of indeterminate sentencing, whereas 

judges only had a minimal degree of statutory restrictions in setting the type of 

sentence as well as the sentence length.  Typically, judges were given a maximum 

penalty and they were free to issue a sentence anywhere from the maximum to 

below (von Hirsh, Knapp, and Tonry, 1987).  Judges also had a number of options 

to choose from in crafting a sentence, such as fines, community service, 

probation, jail, and prison.  Likewise, parole officials in an indeterminate 

sentencing system are granted great latitude in making the decision when to 

release and individual from prison.  The statutory limitations on probation 
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decisions usually required a defendant to serve a proportion of his or her sentence; 

in most states this proportion was typically one-third of the sentence length (von 

Hirsh et al, 1987).   

As the name implies, the underlying philosophical view in the 

rehabilitative model was that sentencing decisions should be derived from the 

reform needs of the offenders.  Courtroom officials assumed that offenders might 

vary widely in their need for rehabilitation on the basis of factors such as age, 

prior criminal record, or educational attainment.  These variants were unique to 

individuals and often comprised not only the perceived internal reformability of 

the offender, but also the social circumstances of the individual.  For example, 

was the offender employed, had children or other dependants, or was a respected 

member of the community?  From roughly the 1870s to the 1970s, the 

rehabilitative model would define the U.S. criminal justice system. 

 

THE RISE OF DETERMINATE SENTENCING 

 

From the last quarter of the 20th century through today, sentencing in the 

U.S. can be largely characterized as determinate sentencing, which came about in 

reaction to the rehabilitative model (Berman, 2005).  Under determinate 

sentencing systems, judges are statutorily limited to the type of sentence and the 

length of sentencing they may issue for a specific offense.  Judicial discretion may 

be severely limited to a narrow range of sentencing options or discretion in 

sentencing could be wholly removed from the judiciary.  Unlike the indeterminate 
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sentencing structure of the past, determinate sentencing based outcomes primarily 

on the offense, not the offender.  Three key factors can explain the “sentencing 

revolution” of the 1970s.   

First, the use of indeterminate sentencing was perceived as perpetuating 

existing social inequality in the United States.  In the 1960s and 1970s, social 

researchers, political leaders, and legal scholars became increasingly critical of 

the indeterminate sentencing model due to the belief that defendants’ race was 

used to determine the type of sentence, the sentence length, and the granting of 

parole.  Research in disparity in sentencing outcomes can be traced back to the 

early 20th century (Gaudet, Harris, and St. John, 1933), however by the 1960s a 

body of research on racial disparities in sentencing outcomes had grown (Berman, 

2005; Hagan, 1974).  Legal scholars of the day argued that criminal sentences 

varied widely and resulted in harsher punishment for defendants from 

marginalized groups.  Castberg (1971), for example, argued that it was 

“extensively documented” that there was ethnic disparity in sentencing, and went 

on to state “[t]here certainly is support for the proposition that ethnicity affects 

sentencing, or more properly, that there is a fairly strong relationship between the 

two” (p.437).  Similarly, Becker (1963) posited “[b]oys from middle-class areas 

do not get as far in the legal process when they are apprehended as do boys from 

slum areas.  The middle-class boy is less likely, when picked up by the police, to 

be taken to the station; less likely when taken to the station to be booked; and it is 

extremely unlikely that he will be convicted and sentenced.”  Judicial discretion 

was seen as a mechanism of widely variant and unjust sentencing and parole 
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officials’ discretion in prison release decisions were seen as contributing to 

inequalities in punishment.   

The second factor that brought about an end to the rehabilitative model 

was the perception by many policy makers and the public that sentences were lax.  

During the same time period that some researchers were calling into question the 

justness of an indeterminate sentencing structure because of its production of 

widely variant sentencing outcomes, conservative reformers were calling for a 

system of increased proportionality and predictability in sentencing.  Concerns 

about a system that had become too lenient towards lawbreakers seemed to 

permeate the discourse of conservative sentencing reformers.  The social 

transformation of the 1960s had caused many to argue that core values of society 

were in jeopardy.  The rising crime rate was attributed to soft criminal sentencing 

and the rehabilitative model (Tonry, 1999).  In Thinking About Crime (1975), 

James Q. Wilson argued for greater certainty in criminal sentencing and attributed 

high crime rates to mild sentencing by liberal-minded judges.  Likewise, parole 

officials were viewed as much too lenient and the use of parole was seen as 

undermining the criminal justice system.  Nagal (1990), for example, criticized 

the use of parole to reduce sentences: “The court and defendants were privy to the 

numerical symbolism; only the public and the victim were duped by the sham.”  

Judicial and penal officials’ decision-making was perceived as “soft on crime” 

and was argued that limiting the discretion that both groups held in sentencing 

could bring about stricter outcomes. 
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The third factor that contributed to the “sentencing revolution” was an 

increased belief that rehabilitative efforts were ineffective at reforming criminals 

or reducing crime.  By the mid-1970s, attitudes of many researchers and public 

officials shifted away from the rehabilitative model (Tonry & Petercillia, 2000).  

Ernst van den Haag’s Punishing Criminals (1975), for example, called for an end 

to the medicalization of criminality and argued for a system of punishment rooted 

in the retributist philosophy of proportionality in sentencing.  The conception of 

the “sick” offender fell into disfavor and increasingly policy officials viewed 

rehabilitation as ineffective.   

Perhaps the tipping point for the abandonment of the rehabilitative model 

was Martinson’s (1975) review of 231 studies of rehabilitation programs (for a 

full account of the study see Lipton, Martinson, and Wilks, 1975).  At the time the 

“Martinson report” was issued it was incorrectly interpreted as arguing “nothing 

works” for rehabilitating offenders.  The Martinson report became the central 

document in the case against the rehabilitative model of sentencing.  Cullen 

(2005) argued, “the response to Martinson’s article was pervasive and 

consequential, outstripping anything modern criminology had seen in recent or, 

for that matter, in distant memory.”  Essentially, the “nothing works” doctrine 

came along at a time that indeterminate sentencing was under siege (Cullen, 

2005).  The critique of indeterminate sentencing from both liberal and 

conservative activists weakened support for the rehabilitative model from both 

sides (Spohn, 2002). 
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The rehabilitative model was attacked by claims of unjust sentencing, 

lenient judges, and ineffective punishment.  By the late 1970s, many state 

legislatures went about dismantling their systems of sentencing by restricting 

judicial discretion and eliminating parole (Tonry, 1999).  Figure 2.1 illustrates, in 

part, one effect of sentencing reforms of the period: the rapid growth in the U.S. 

prison population beginning in the 1970s and continuing through today.  Berman 

(2005) argues that the “sentencing revolution” in the U.S. was a reactionary 

movement without an underlying social or legal theory.  The rise of determinate 

sentencing came out of the critique of the rehabilitative model.  As Berman posits: 

“The sentencing revolution has been theoretically underdeveloped because 

it has largely been a conceptual anti-movement.  Many jurisdictions 

moved to structured sentencing and abolished the institution of parole not 

in express pursuit of a new sentencing theory, but rather as simply a 

rejection of the rehabilitative ideal that had been dominate for nearly a 

century.” [pp. 10-11] 

 

Indeed, as discussed in this chapter below, the underlying philosophy of 

punishment in the sentencing reform movement in general, and U.S. sentencing 

guidelines in particular, is ambiguously defined, fragmented, and unstated. 

In 1980, Minnesota was the first state to enact sentencing guidelines as a 

system of determinate sentencing.  The Minnesota legislature empowered a 

commission to design a sentencing system that achieved the stated objectives of: 

uniformity, proportionality relative to the seriousness of the crime, “truth and 

certainty,” managing limited prison space, and assuring public safety (Frase, 

1993; Minnesota Sentencing Guidelines Commission, 2005).  The objectives of 
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the sentencing guidelines in Minnesota, as well as in other states, are diverse, 

representing a wide range of goals and philosophies of punishment.  By the end of 

the 1990s, 17 states and the U.S. Congress had implemented some form of 

sentencing guidelines (Kautt, 2000).  Additional determinant sentencing in the 

form of mandatory minimum sentences is in every state as either a minimum 

period of imprisonment for the type of offense (e.g., crimes involving a firearm) 

or a type of offender (e.g., “three strikes” punishment for repeat offenders)(Kautt, 

2000).  The sentencing revolution from the rehabilitation model to determinate 

sentencing is arguably the most significant change in the criminal justice system 

in the U.S. over the past century.  The shift to determinant sentencing in the 

federal criminal justice system has been a main area of focus for social 

researchers and legal scholars interested in decision-making, court processing, 

and penology. 

 

HISTORY OF THE FEDERAL SENTENCING GUIDELINES  

The movement towards determinant sentencing by state legislatures was 

simultaneously occurring at the federal level.  As early as 1976, Senator Edward 

Kennedy introduced a bill that would have overhauled the existing federal 

criminal sentencing regime and created a guideline sentencing system, however 

the bill failed to pass out of the senate.  Throughout the late 1970s and early 

1980s, congressional support for sentencing reform at the federal level continued 

to grow and in 1983 23 senators introduced a bipartisan sentencing reform bill.  

Two weeks after the introduction of the senate bill, the Reagan administration put 
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forth its own sentencing reform act, which provided the political support for 

successful federal sentencing reform legislation.  As part of the Comprehensive 

Crime Control Act of 1984, a portion of the act referred to as the Sentencing 

Reform Act (SRA) passed both chambers of Congress and was signed into law by 

President Reagan. 

The SRA did not directly create sentencing guidelines; it created the U.S. 

Sentencing Commission as an independent agency in the Judicial Branch.  The 

Commission was directed to develop guidelines and policy statements for 

sentencing courts to use in federal convictions.  In other words, the first 

Sentencing Commission was charged with the task of creating the Federal 

Sentencing Guidelines.  Thereafter, the Commission was given the task of 

monitoring sentencing under the guidelines and submitting to Congress 

“appropriate modifications of the guidelines” and recommending changes in 

status related to the guidelines.  Thus, Congress had the final say in determining 

sentencing ranges and may choose to follow the recommendations of the 

Commission or craft sentencing legislation independently.  

The Commission is made up of seven voting members and two non-voting 

ex officio members (the U.S. Attorney General or designee and the chair of the 

U.S. Parole Commission).  The original SRA of 1984 required at least three of the 

Commission members to be federal judges.1  The President appoints members of 

                                                
1 Recent changes to the Commission structure resulting from the PROTECT Act of 2003 have 

eliminated the requirement of three judges and have further set the maximum number of judges on 

the Commission to three. 
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the Commission (with the advice and consent of the Senate) to serve staggering 

six-year terms.   

The SRA gave the Commission several goals of sentencing to follow in 

creating the U.S. Sentencing Guidelines.  As mentioned in the previous section, 

the sentencing reform movement in the U.S. can be characterized as an 

“atheoretical movement” or a sentencing reformation without an explicit theory of 

sentencing.  Federal sentencing reform reflected the clear absence of a unified 

theory of sentencing.  Indeed, the SRA included not one, but multiple and often 

conflicting theories of punishment and sentencing.  The SRA directed the 

Commission to establish sentencing policies and practices that met the purposes 

of sentencing as set forth in 18 U.S.C. § 3553(a)(2):  

(A) to reflect the seriousness of the offense, to promote respect for the 

law, and to provide just punishment for the offense; 

(B) to afford adequate deterrence to criminal conduct; 

(C) to protect the public from further crimes of the defendant; and 

(D) to provide the defendant with needed educational or vocational 

training, medical care, or other correctional treatment in the most effective 

manner; 

 

The above goals represent distinct sentencing philosophies and critiques of 

the existing sentencing structure.  However, Congress did not provide guidance or 

instructions to the Commission regarding which goals were more important or 

how much relative weight to grant to each of the purposes of punishment.  In 

other words, the SRA provided the Commission with multiple goals of sentencing 
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without prioritizing the rank or significance of each goal or providing the 

Commission with criteria for assessing or determining if any of the goals have 

been met.  In a targeted critique of the multiple sentencing philosophies of the 

Federal Sentencing Guidelines, Andrew von Hirsch (1989) writes, “The 

Commission’s conclusion can be summarized thus: since people disagree over the 

aims of sentencing, it is best to have no rationale at all.” 

In order to understand the current sentencing structure of federal 

sentencing, it is helpful to discuss the processes used by the first Commission to 

create the sentencing guidelines.  It took three years for the development and 

Congressional approval of the Federal Sentencing Guidelines.  During that period, 

the Commission attempted several different approaches to create a sentencing 

regime.  There are differing accounts of the processes by which the Commission 

created the Federal Sentencing Guidelines (see Negal, 1990; von Hirsh, 1987; 

Tonry, 1996).  However, there are some general facts about which most 

participants and observers agree.   

In drafting the sentencing guidelines, the Commission broke into two 

groups.  One group set out to create a sentencing system based on the philosophy 

of retribution theory or “just deserts” and the other group would design a system 

on the principle of crime control through deterrence or incapacitation.  The 

Commission’s original plan for creating the sentencing guidelines was for the two 

groups to compare the sentencing outcomes from the different approaches and 

merge their final products into one guideline system.  After the initial period of 

deliberation and development, the crime control group did not create a system of 
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sentencing criteria or a list of sentencing ranges.  Thus, the two groups were never 

able to merge their designs.   

The Commission held a series of public comment forums throughout the 

creation of the sentencing guidelines, which allowed for outside comments on the 

Commission’s ongoing work.  The retribution model of sentencing was the only 

sentencing system presented to the public during the guideline development. 

Initial negative public comments on the retribution model resulted in a revisions 

to that model.   

During the same time that the retribution model was being revised, a 

subgroup of the commission was working on a sentencing system based on 

estimates of past sentencing practices.  In a review of over 10,000 prior cases, the 

Commission identified average sentencing lengths and elements of crimes that 

aggravated and mitigated final sentence outcomes.  This sub-group of the 

Commission devised a sentencing guideline system predicated on prior sentencing 

patterns.  After much deliberation, the retribution model of sentencing was 

abandoned by the commission in favor of the model of sentencing based on the 

averages of previous sentences. 

Unlike the retribution model of sentencing, the model of sentencing 

derived from past sentencing practices did not adhere to any one philosophy of 

sentencing.  Indeed, the reasoning of the Commission was that aggregating past 

sentencing practices also would aggregate the varied sentencing philosophies of 

federal judges.  In other words, judges who sentenced with the primary aim of 

incapacitation of the convicted and the judges who sentenced with the main aim 
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of reforming the offender would both have their sentencing philosophies reflected 

in the guidelines because both judges’ prior sentencing practices were used in the 

creation of the sentencing guidelines. 

Additionally, rooting the federal sentencing guidelines in past sentencing 

practices had two political advantages.  First, the tie back to averages of past 

sentencing practices buffered the Commission from a critique of a mass overhaul 

of sentencing and would retain familiarity to courtroom officials (Negal, 1990).  

Second, a guideline system anchored to earlier sentencing practices gave the 

appearance of not favoring (or for that matter adhering to) any one particular 

philosophy of sentencing.   

After nearly three years of work, the Commission presented to congress 

the Federal Sentencing Guidelines and they were enacted into law in 1987.  The 

next section of this chapter provides an overview of the sentencing guidelines and 

modifications to the original guidelines system. 

 

THE STRUCTURE OF THE FEDERAL SENTENCING GUIDELINES  

As discussed at the beginning of this chapter, the federal sentencing 

guidelines provide judges with a limited or narrow range of sentencing options.  

Punishment can be in the forms of imprisonment, probation, and fines.  

Additionally, probation can be accompanied with court-ordered conditions such 

as employment or community service requirements, home detention, community 

confinement, intermittent confinement, orders of restitution, participation in 
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rehabilitation programs and other conditions. This section provides an overview 

of the process of determining a sentence under the federal sentencing guidelines. 

Federal sentences are determined through the examination of two elements 

of a crime: 1) the seriousness of the offense, and 2) the prior criminal history of 

the defendant. Using the Federal Sentencing Guideline Manual, both the offense 

seriousness and prior criminal record of a defendant are given a numeric score, 

which are used to calculate a sentencing range.  The Federal Sentencing guideline 

table (Figure 2.2) provides courtroom officials with a grid of sentencing ranges in 

months.  Horizontally across the top row of the page are the criminal history 

scores (aggregated into six categories) and vertically, down the left column of the 

page, are the offense seriousness scores (from 1 to 43).  The two scores are used 

to identify a sentencing range in the table (much like an individual would read a 

mileage table in an atlas to determine the distance between two cities).  For 

example, under the federal guidelines regime a crime with an offense level of 21 

and a criminal history score within category II instructs a judge to issue a sentence 

of 41 to 51 months.  The Federal Sentencing Guideline table provides a total of 

256 overlapping sentencing ranges with the top range within a cell no greater than 

6 months or 25 percent longer than the bottom range.  
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OFFENSE LEVEL 

The federal sentencing guidelines manual provides instructions for judges 

to determine the offense seriousness and criminal history scores.  All crimes have 

a base offense level, which reflect the seriousness of the offense.  For example, 

the base offense level for robbery is 20, whereas the crime of tampering with the 

odometer of a motor vehicle has a base offense level of six.  The base offense 

level is adjusted depending on relevant conduct or aggravating and mitigating 

elements of the offense.  For example, a two point reduction in the offense score 

may occur if the defendant was a minor participant in the crime or the offense 

level for a robbery will increase five points if a firearm was brandished.  

Likewise, the amount of loss in economic crimes and the weight of drugs 

involved in a drug case are used to adjust points from the base offense level.  

Relevant conduct adjustments can also occur during case processing.  For 

example, acceptance of responsibility may result in a two to three point reduction, 

whereas obstruction of justice may result in a two point increase in offense level. 

Within the past two years the relevant conduct adjustments of the Federal 

Guidelines has been the focus of much scrutiny and legal action, including three 

key Supreme Court cases and legislative changes in sentencing procedures.  The 

underlying issue is that relevant conduct elements of a case were determined at 

sentencing and held to a lower standard of evidence than findings of innocence 

and guilt.  A discussion of recent changes in the federal sentencing guidelines can 

be found at the end of this chapter. 

 



 31 

CRIMINAL HISTORY 

Defendants’ prior records of criminal behaviors also result in an increase 

in the severity of sentencing outcomes.  Like offense levels, criminal history 

categories are determined through a series of rules in the guideline manual.  The 

Federal Sentencing Guidelines Manual has six criminal history categories with 

Category I encompassing defendants with the least serious criminal record and 

Category IV including the defendants with substantial prior records.  The Federal 

Sentencing Manual gives particular weight to the offense seriousness of prior 

convictions, the length of imprisonment for prior convictions, the timeliness of 

prior convictions, and the defendants’ compliance of prior court orders.  For 

example, a defendant’s prior sentence of imprisonment that exceed one year and 

one month would increase the criminal history category in most cases.  

Additionally, the federal guidelines use prior convictions in state and federal court 

for calculating a defendant’s criminal history category. 
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ALTERNATIVES TO INCARCERATION 

As discussed above, there are additional sentencing outcomes that may 

accompany imprisonment or serve as an alternative to imprisonment.  Fines and 

probation are also sentencing outcomes calculated under the Federal Sentencing 

Guidelines Manual.  Table 2.2 shows the fine table under the federal sentencing 

guidelines (§5E1.2).  The range of fines increases relative to the final offense 

level.  According to the guidelines manual, the court is instructed to impose a fine 

in all cases, except where the defendant establishes that he or she is unable to pay 

and is unlikely to become able to pay in the future. 

The Federal Sentencing Guidelines Manual provides instruction for the 

application of probation.  As stated above, probation may also include additional 

conditions, such as community confinement.  The guideline table is separated into 

four separate zones (see zones on table 2.1).  Defendants whose sentence falls 

within Zone A are eligible for imprisonment or a sentencing of probation.  

Sentencing that falls within Zone B grant the judge the option of having a 

defendant serve part or all of their sentencing in some form of community 

confinement or imprisonment.  Cases that result in a sentencing in Zone C provide 

the judge the option of letting a defendant serve up to 50 percent of the bottom of 

the guideline range in community confinement and the remainder of the sentence 

in imprisonment.  Cases that fall under Zone D require a term of imprisonment for 

the full length of the assigned sentence.  Again, it should be noted that sentencing 

longer than a period of 12 months provide for a 15 percent reduction for good 
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behavior in prison.  This reduction was largely put in place to assist the 

management of prison facilities and is not determined at sentencing. 

Organizations, like individuals, may also be convicted of federal crimes 

and the Federal Sentencing Guideline Manual has specific instructions for 

sentencing organizations.  This dissertation does not examine sentencing 

outcomes for organizations and thus a discussion of the guidelines that apply to 

organizational defendants is excluded from this summary.  

 

 

MANDATORY MINIMUMS 

The Federal Sentencing Guidelines Manual includes some required 

sentences that are separate from the sentencing outcome calculated by the offense 

score and criminal history level.  As the name implies, mandatory minimum 

statutes exist as a system of determinate sentencing where a minimum length is 

required for a specific offense. Mandatory minimum statutes can take a variety of 

forms, such as required sentencing enhancements, “three-strikes” life sentences, 

or simply a required minimum sentence for a specific offense.  Conceptually, 

federal criminal courts have two coexisting sentencing systems, guideline 

sentencing and mandatory minimum sentencing.  The Federal Sentencing 

Guidelines Manual provides instructions for the application of mandatory 

minimum statutes and frequently both sentencing guidelines and mandatory 

minimum statutes are used to determine the final sentencing outcome of a case. 

Many mandatory minimums statutes pre-date sentencing guidelines in the 

federal criminal system.  For example, the Anti-Drug Abuse Act of 1986 took 
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effect prior to the enactment of federal sentencing guidelines and exists 

concurrently with the guidelines. However, Congress has also created mandatory 

minimum statutes thought the 1990s and into the 2000s.  There are approximately 

60 different federal mandatory minimum sentencing statutes.  In an analysis of 

racial disparity resulting from mandatory minimums in the federal criminal justice 

system, Kautt (2000) found that 94 percent of mandatory minimum sentences 

applied involved only five statutes: 

21 USC § 841- Manufacture and distribution of controlled substances.  

Depending upon the quantity of drugs involved, whether the offender had 

a prior conviction under specific statutes, and whether death or serious 

injury resulted from the offense, minimum sentences range from five years 

to life imprisonment. 

21 USC § 844- Possession of controlled substances. For those containing a 

cocaine base, sentences range from five to twenty years for first offenders 

possessing more than five grams and for repeat offenders with lesser 

amounts.   

21 USC § 844- Penalties for the importation/exportation of controlled 

substances. Depending upon the quantity of drugs involved, whether the 

offender had a prior conviction under specific statutes, and whether death 

or serious injury resulted from the offense, minimum sentences range from 

five years to life imprisonment during a drug or violent crime. Depending 

upon the type of firearm involved and whether the offender had a prior 

conviction under this statute minimum sentences range from five years to 

life imprisonment. 

18 USC § 924(c)- Minimum sentence enhancements for carrying a 

firearm. 

18 USC § 2113(e)- Minimum sentence enhancement of ten years for the 

taking of hostages or murder during a bank robbery.  
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Mandatory minimums have been criticized as unduly harsh for minor 

offenses and as a source of racial disparity in sentencing outcomes (Kautt, 2000; 

Tonry, 1996; 2005).  Underlying the critique of mandatory minimums is the same 

argument often made against sentencing guidelines: that the statutes limit judges’ 

discretion to account for the unique differences between cases. 

 

SAFETY VALVE PROVISIONS 

In 1994, the Congress changed the mandatory minimum drug penalties to 

allow for low-level, non-violent drug offenders to benefit from any downward 

adjustments below the prescriptive sentence.  These “safety valve” provisions [18 

U.S.C. 3553(f), and USSG 5C1.2] would benefit first-time offenders whose 

guideline sentence would be below the statutory mandatory minimum sentence.  

In other words, the “safety valve” provisions allowed for the application of 

guideline sentencing in lieu of a higher mandatory minimum sentence.  

Additionally, in order to receive a safety valve reduction in sentencing a 

defendant must “provide the Government all information and evidence the 

defendant has concerning the offense or offenses that were part of the same 

course of conduct or of a common scheme or plan…” (USSG 5C1.2).  However, 

federal judges are not bound by the government’s recommendations or consent in 

the invocation and application of a safety valve reduction in sentencing.  In 

FY2002, 37.4 percent of defendants convicted of drug offenses received a safety 

valve reduction in their sentence (USSC, 2003).  
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DEPARTURES 

As stated above, sentencing under the federal guidelines regime roughly 

reflected the average sentences of federal prior courts.  The federal sentencing 

guidelines cannot account for every aggravating and mitigating factor, which may 

influence final case outcomes.  To this end, the Commission established 

procedures for departing from the guideline ranges.  There are three types of 

departures within federal court: substantial assistance departures, judicial 

departures, and early disposition program departures.  Each form of departure 

occurs as a motion within the sentencing hearing and each form of departure may 

be subject to appellate review. 

Substantial assistance departures [U.S.S.G. §5K1] occur when a defendant 

provides a federal prosecutor or law enforcement agency with information or 

assistance in the investigation or prosecution of another person who has 

committed an offense.  In a substantial assistance departure, the prosecution will 

present a motion to the court for a downward departure in sentencing. A federal 

judge, however, has the discretion to accept or reject a substantial assistance 

motion, as well as to determine the final reduction in sentencing.  Substantial 

assistance departures occur in about 25 percent of all federal cases. 

Judicial departures [U.S.S.G. §5K2] occur when the court finds the facts 

of a case warrant a departure based on legally relevant criteria not accounted for 

within the guidelines.  Federal sentencing statutes allow for courts to depart from 

a guideline specified sentence only when it finds "an aggravating or mitigating 
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circumstance of a kind, or to a degree, not adequately taken into consideration by 

the Sentencing Commission in formulating the guidelines that should result in a 

sentence different from that described."  Judicial departures may be either upward 

or downward [18 U.S.C. § 3553(b)].  Upward judicial departures occur in less 

than one percent of all federal sentences and downward judicial departures occur 

in about 17 percent of all federal sentences.  Judicial departures are wholly at the 

discretion of the federal judge for the case, however an appellate court may 

review a departure decision.    

Early disposition program [U.S.S.G. §5K3] or “fast-track” departures were 

enacted on October 27, 2003, as part of the PROTECT Act.  Early dispositional 

program departures are initiated by a federal prosecutor to decrease a sentence up 

to four levels pursuant to an early disposition program authorized by the Attorney 

General.  Fast-track departures are common in border districts with high rates of 

cases involving non-U.S. citizens as defendants in non-violent offences.  To date, 

there are no publicly available data concerning the frequency and use of early 

dispositional program departures. 
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CURRENT STATE OF GUIDELINE SENTENCING 

Research in the sociology of law, and sentencing research in particular, 

often address the issue of changing legal codes and the creation of new laws.  

Legal codes are dynamic “moving targets” and social theories of law should 

consider these changes.  Often this benefits the researcher; for example, an 

examination of social organizations in transition allows for a greater 

understanding of power dynamics, conflictual relationships, and organizational 

goals (Sjoberg and Nett, 1968).  Indeed, changes or variations in legal code may 

be the best means available to test some theories of law (Erickson, 1986; 

Gunnlaugsson & Galliher, 2000).  Likewise, changes in legal code are 

commonplace and sound theories should be able to account for these changes.  

The final section of this chapter provides an overview of the changes in 

federal sentencing and the effects of these changes on sentencing research.  As 

discussed in Chapter 1, recent changes to federal sentencing statutes and new case 

law has resulted in several changes to the sentencing guidelines system since the 

beginning of this project.  These changes do not have a direct effect on the 

theories tested in this dissertation, but it is helpful to discuss some of these 

changes to place the federal guidelines in context to the current sentencing 

system.  Preliminary results from the U.S. Sentencing Commission indicate that 

these legal changes have not had as dramatic effect as many court officials and 

observers had predicted. 
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In recent years, Congressional changes to the sentencing guidelines and 

several Supreme Court decisions have changed the structure of federal sentencing. 

The Feeney Amendment to the PROTECT Act and U.S. Supreme Court issued 

opinions in Apprendi v. New Jersey, Blakely v. Washington, U.S. v. 

Booker/Fanfan have resulted in all state and federal sentencing guidelines as 

advisory systems of sentencing.  The following provides a brief overview of these 

events that changed the mandatory elements of guideline sentencing.  However, 

each of these events should also be thought of as small movements in a larger 

legal debate regarding the powers of the legislature and judiciary to control the 

criminal justice system. 

 

Apprendi v. New Jursey 

In the early 2000s, concerns over the high rate of departures in federal 

court brought about reforms to the existing guideline structure.  In Apprendi v. 

New Jersey, the U.S. Supreme Court ruled that the Sixth Amendment right to a 

jury trial prevents judges from enhancing sentences above the statutory maximum 

guideline based on characteristics of the offense that were not elements of the 

criminal conviction.  In essence, the Apprendi decision challenge the structure of 

guideline sentencing because of the “fact finding” nature of sentencing hearings 

in determining a final sentencing outcome.  More significantly, however, the 

Apprendi decision shifted some of the power to determine sentences from the 

legislature (through guidelines) to the judiciary.   
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Feeney Amendment to the PROTECT Act 

In 2003, the Prosecutorial Remedies and Tools Against the Exploitation of 

Children Today Act (hereafter the PROTECT Act) was enacted into law.  The 

main aim of the PROTECT Act was to increase the sentence length for offenders 

convicted of sexual crimes against children.  However, several provisions of the 

bill greatly limited judicial discretion in downward departures for non-sexual 

offenses.  Additionally, the PROTECT Act increased prosecutorial departure 

powers, thus giving federal prosecutors greater control over sentencing.   

The original goal of the PROTECT Act was to increase punishments for 

crimes that involved children as victims and to create a public notification system 

(Amber Alert) when a child is abducted (Schanzenbach, 2004). However, an 

amendment to the PROTECT Act sponsored by Representative Thomas Feeney 

(here after the Feeney Amendment) altered or required the U.S. Sentencing 

Commission to change many of the sentencing guideline statutes relating to 

departures from the federal sentencing guidelines. 

The Feeney Amendment was a response to Apprendi and brought about 

six major changes to departures under the federal sentencing guidelines: 1) the 

amendment requires the Sentencing Commission to collect and report data on 

reasons and the nature of all departures as well as requires the Department of 

Justice to report all challenges prosecutors file against judicial departures.  

2) The amendment shifts the standard of appellate review from a position 

that supported the judges motion (the Koons v. United States abuse of discretion 

standard) to a de novo appellate review, in which the grounds for a judicial 
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departure must be established in review.  Additionally, if a departure is reversed 

on appeal, then a judge may not give a new reason for a judicial departure on 

remand.  

3) The Feeney Amendment gave greater control of “acceptance of 

responsibility” departures to prosecutors by restricting judges from granting 

downward departures greater than the statutory three-level reduction for a 

defendant’s acceptance of responsibility.  Similarly, a prosecutor must file an 

“acceptance of responsibility” motion for a defendant to receive the full three-

point downward departure.  

4) The Feeney Amendment restricted judicial downward departures for a 

series of previously commonly cited reasons for departures such as, a defendant’s 

community ties, gambling addiction, guilty plea or plea agreements, paying full 

restitution to the victim of the criminal offense, or having a minimal role in the 

offense beyond the amount that is currently recognized in the guidelines.  

5) As a requirement of the Feeney Amendment, the U.S. Sentencing 

Commission was given 180 days to “appropriate amendments to the sentencing 

guidelines, policy statements, and official commentary to ensure that the 

incidence of downward departures are substantially reduced.”  The result of this 

requirement was a series of changes to the guidelines language, which limits the 

applicability of a judicial downward departure motion to a smaller proportion of 

cases (U.S. Sentencing Commission, 2003).  

6) The Amendment created early disposition program departures.  An 

early disposition program departure or “fast-track” departure is a prosecutorial 
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downward departure that results in a sentence reduction up to four offense 

severity levels.  Early disposition programs have been established to reduce the 

punishment for a particular category of offenses in order for prosecutors to 

quickly process cases of a similar kind without expending a great deal of 

resources.  For example, early disposition program departures are often used for 

immigration and drug trafficking cases in judicial districts along the U.S./Mexico 

border.  “Fast-track” programs involve prosecutors seeking less than the 

maximum sentence in exchange for the cooperation of a defendant in expediting 

the adjudication process and forfeiting rights to challenges and appeals.  In 

addition to sentencing reduction as a result of a departure motion, “fast-track” 

programs may also allow prosecutors to charge bargain with defendants.  For 

example, a prosecutor may charge a defendant with a misdemeanor crime instead 

of a felony in exchange for the defendant’s guilty plea and a waiver of later 

challenges to the conviction.  Early disposition programs are established on the 

judicial district level, and thus programs vary widely across districts. 

The Feeney Amendment generated controversy among court officials.  

Chief Justice William Rehnquist wrote that the passage by Congress of the 

Feeney Amendment “could appear to be an unwarranted and ill-considered effort 

to intimidate individual judges in the performance of their judicial duties.”  New 

York District Judge John S. Martin Jr. retired from the bench in protest of the 

Feeney Amendment. In a critique of the Feeney Amendments, Max Schanzenbach 

wrote: 
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The Feeney Amendment had all the hallmarks of bad legislation.  It was 

added as an amendment to the House version of the PROTECT Act 

without consideration by either Judiciary Committees, it was a broad 

provision shoehorned into a bill that started with a very narrow purpose, 

and the subject matter of the bill itself made it very hard for those opposed 

to the Amendment to vote against the whole measure. [p.10-11] 

 

While the Feeney Amendment was a small provision to a larger bill, the 

effects of the Amendment dramatically changed the functioning of the Federal 

courts. 

 

Blakely v. Washington and U.S. v. Booker/Fanfan 

Building on the Court findings in the Apprendi decision, in 2004 the U.S. 

Supreme Court ruled in Blakely v. Washington that the Sixth Amendment right to 

a jury trial prevented judges from modifying criminal sentences on the based of 

any facts other than those decided by the jury or admitted by the defendant.  Thus, 

Washington state’s guideline system was unconstitutional because findings of fact 

during the sentencing hearing could not be used to enhance a sentence range 

beyond the facts that were either found in court or admitted by the defendant. 

Seven months after the Blakely decision, the Supreme Court decided in 

U.S. v. Booker/Fanfan that the mandatory requirements of the U.S. sentencing 

guidelines were unconstitutional because the fact-finding element of guideline 

sentencing used to increase the sentence of a defendant were not established as 

beyond a reasonable doubt by a jury.  The result of the Booker was that judges 

continue to calculate guideline ranges and consider all the factors set forth in the 

guidelines.  However, judges are not required to grant sentences within the 
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guideline ranges.  Additionally, sentences within the guideline ranges would be 

considered as “reasonable” under review of eighth amendment challenges to 

“cruel and unusual” punishment. 

While the Blakely and Booker decisions did change the mandatory 

requirements of guideline sentencing, the fundamental structure of guidelines has 

remained relatively unchanged.  Guidelines continue to provide guidance to the 

court officials to the type of factors to consider when sentencing and the degree to 

consider such factors.  More important for this research, guidelines provide a 

means for comparing similar cases to one another.  Even prior to Booker and 

Blakely, several states had advisory guideline systems, whereby judges were 

given guidance to consider specific factors and sentence lengths, however they 

were not a required to sentence within those ranges. Ironically, there is some 

evidence to suggest that the shift from mandatory guidelines to advisory 

guidelines has resulted in grater uniformity between judicial circuits.  In a 

comparison of variation in sentencing between circuits, Blackwell (2006) found 

greater uniformity in sentencing post-Booker relative to pre-Booker sentences. 
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CONCLUSION 

This chapter provides an overview of the history of determinant 

sentencing in the U.S. in general and the federal sentencing guidelines in specific.  

The federal sentencing guidelines attempt to limit unwarranted disparity in 

sentencing, however, even prior to the Booker decision the guideline system was 

not designed to eliminate all discretion.  Court officials were given opportunities 

to adjust an offense level and criminal history to reflect the specific circumstances 

of a case throughout the sentencing process.  Federal judges had a great degree of 

discretion in determining the outcomes of cases by application of guideline-

specified relevant conduct, case circumstances, and defendants’ criminal history.  

Similarly, even prior to Booker, federal judges had full discretion in sentencing 

within the applied guideline sentencing range.  This chapter concluded with a 

discussion of the events that have led to recent changes to the federal sentencing 

guidelines.  The next chapter examines some theories regarding sentencing 

inequalities and outlines the theoretical framework of this study. 
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CHAPTER 3: THEORY 

 

 This chapter provides an overview of the current major 

sociological theories of sentencing, beginning with a brief discussion of the 

general philosophies of punishment.  Existing theories of sentencing are presented 

and particular attention is given to prior research on citizenship status and 

sentencing outcomes.  A discussion of some key issues surrounding the study of 

citizenship and the law are also presented in this chapter.  Finally, this chapter 

concludes with the theoretical framework of this dissertation.  Theories of 

sentencing cover a wide range of perspectives; both micro and macro theories are 

discussed as well as common links and themes between theories. 

 

Philosophies of Punishment 

As discussed in the previous chapter, Congress instructed the Commission 

to design a sentencing system that incorporated “the purposes of sentencing just 

punishment, deterrence, incapacitation, and rehabilitation” (USSC, 2005).   These 

“purposes of sentencing” largely reflect central philosophical positions on 

punishment and the state.  From the early writings of Beccaria and Benthem, legal 

scholars have been interested in the underlying purposes or philosophies of 

punishment.  Generally, scholars have identified five manifest functions of 

punishment: deterrence, retribution, incapacitation, rehabilitation, and 

restoration (Spohn, 2002; Tonry, 2005).   
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As discussed in Chapter 2, one of the major criticisms of the federal 

sentencing guidelines is the lack of a clear philosophy of punishment (Berman, 

2005). The examination of philosophies of punishment is critically important 

because these philosophical positions determine the punishment systems of the 

state.  Put another way, Cassia Spohn (2002) states, “Questions regarding the 

purpose and distribution of punishment are not simply academic questions.  In 

fact, the answers to these questions provide the foundation on which sentencing 

policies and practices rest.”  However, sentencing systems are never predicated on 

manifest functions alone.  There are many other functions of sentencing, such as 

latent functions (e.g., acquiring political capital) and system-goals (e.g., 

conserving resources).  Although all of the functions of a system of sentencing are 

never explicitly stated, an examination of sentencing systems can shed light on 

the underlying philosophies of punishment.  For example, a system of punishment 

that exiles most convicts would be an example of a system that is more congruent 

with the philosophy of incapacitation and limited state resources for punishment.  

The remainder of this section provides a brief discussion of the manifest functions 

of punishment and an overview of some latent functions of sentencing. 

As discussed in Chapter 2, a first draft of the federal sentencing guidelines 

was rooted in the philosophy of “just deserts” or retribution (Negal, 1990). 

Retributivist theorists posit that the guilty should be punished because they 

deserve punishment (Tonry, 2005).  Retribution theory calls for the punishment to 

be equal in severity to the crime committed or as von Hirsch (1990) argues, “the 

punishment should comport with the seriousness of the crime.”  Punishment is 
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solely a response to the transgression and does not consider factors such as the 

offender’s odds of future offending, prior transgressions or public safety.  

Retribution is not a philosophy of crime control; punishment that is overly severe 

or unequal to the crime would be unwarranted and unethical.  Although 

retributivists argue the severity of punishment should be derived from the severity 

of the act, Immanuel Kant (1887) argued that a society had a moral obligation to 

punish the guilty, less they be found equally guilty through their complacency.  In 

other words, punishment is necessary to restore the moral order.  Retribution is 

not the same as revenge or punishment of the sake of inflicting harm on the 

perpetrator, but, instead, is a specifically calculated sanction to restore the moral 

equilibrium.  Underlying retribution theory is that punishment is a response to the 

transgression and not the transgressor.  Ongoing debates within retribution theory 

deal with issues of the measurement of the gravity of offenses, culpability of 

offenders and underlying philosophical principles by which punishment 

counteracts the commission of an offense (see von Hirsch and Ashworth, 2005). 

Deterrence is a utilitarian theory of punishment by which legal sanctions 

are applied for a future social good.  As the name implies, deterrence theory seeks 

the elimination or curtailment of criminal behavior for fear of legal punishment.  

Punishment is communicative to dissuade would-be offenders.  Deterrence can be 

divided into two categories; Specific deterrence is the theory that the infliction of 

punishment dissuades the individual offender being punished from committing 

future offenses.  General deterrence posits that punishment frightens the 

population of potential offenders into remaining law-abiding.  Deterrence theory 
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argues punishment must be severe enough to offset the rewards of crime and 

assumes that individuals weigh risks and benefits of crime.  In other words, 

individuals are rationally calculating, although they need not be cognizant of the 

calculating process.  Additionally, potential offenders should calculate the 

risk/benefit ratio for not committing an offense (Stafford and Warr, 1993).  

According to the philosophy of incapacitation, punishment should be used 

to prevent reoffending by restricting or disabling an offender.  Incapacitation may 

limit an offender’s ability to commit crimes against a particular population or to 

commit a particular type of offense.  Incapacitation varies in severity and scope.  

For example, the death penalty would be a severe form of incapacitation, whereas 

for most individuals the revocation of a fishing license would be a mild form of 

incapacitation. Under incapacitation theory, transgressors are punished not for a 

reformation, but rather punishment is a means of disabling an offender from 

committing additional offenses. 

Rehabilitation theory is predicated on the assumption that criminal or 

deviant behavior has an underlying cause or causes that are malleable and 

amenable to modification.  Crime and deviance are pathological within the 

individual and “punishment” involves treating the causes of deviance.  In Chapter 

2, the historical roots of the rehabilitative or medical model of punishment were 

discussed and this approach to lawbreaking is seen in varying degrees in our 

criminal justice system today.  State-mandated psychological or medical therapy, 

education or occupational training programs, substance abuse treatment and 

normative socialization activities are commonly used rehabilitative approaches to 
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lawbreaking.  The underlying assumption of the rehabilitative philosophy is that 

the propensity to commit crime resides within the individual and through 

“treating” that individual, the likelihood of future offending will be decreased.  

Like deterrence and incapacitation, rehabilitation is considered a utilitarian 

philosophy for it seeks to reduce future offending.   

The restorative theory of punishment views criminal sanctions as a means 

of restoring the harm done to victims and the community and rebuilding ruptured 

relationships.  Reparations are made by the offender to return the victim and the 

community back to the condition prior to the offense. Additionally, the offender 

makes amends to the community to restore their own social standing. As such, the 

victim and the community are often active participants in the adjudicative 

process; this approach to law-breaking is sometimes referred to as “restorative 

justice” (Braithwaite, 1989). Punishment may be in the traditional form, such as 

fines, community service and jail terms.  However, punishment may also be 

determined by the victim and community members and include mediation, 

therapeutic dialogue between the victim and offender, reparations in service, or 

other non-traditional punishments. 

 

Social Forces, System Goals and Latent Functions 

Criminal sentencing does not occur in the analogical social vacuum, but, 

like all other social processes, it is subject to the societal structure.  This section 

discusses a few of the social forces that influence the criminal sentencing system 

beyond the philosophies of punishment.  Philosophies of punishment address the 



 51 

justifications for punishment, but social forces, system goals, and latent functions 

additionally shape final sentencing outcomes.  This section begins with a 

discussion of two norms of punishment: appropriateness and equity.  Next, some 

of the ways that punishment is used as a form of communication are addressed.  

This section concludes with a discussion of system goals and a discussion of some 

latent benefits of punishment to other parties in the criminal justice system. 

As discussed in Chapter 2, Congress stated several purposes of 

punishment in the SRA of 1984 that the Federal Sentencing Commission used to 

create the federal sentencing guidelines.  Two of these directives were for the 

Commission to consider the “community view of the gravity of the offense” and 

“uniformity in sentencing across the many federal courts.”  In the above 

statement, the “community” refers to the nation because the sentencing guidelines 

would apply across all federal courts.  However the “community view” also 

captures the concept of norms of punishment.  The norms of punishment deal with 

the expected behavior of the criminal justice system.  The Commission was 

concerned about the public perceptions of punishment (Negal, 1990).  Peter Rossi 

and Richard Berk (1997) conducted a study issued by the Commission to examine 

the public perceptions of the guidelines.  The major objective of the Rossi and 

Berk study was to “compare guidelines rules for determining sentences and the 

resulting sentences with the rules and sentencing preferences of the American 

public.”   

Using a series of vignettes in a factorial survey study, Rossi and Berk 

found a fair amount of agreement between sentences prescribed in the guidelines 
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and those expressed by a nationally representative sample of roughly 1,700 

households.  However, according to the authors, the findings were not robust, but 

“only that it is high enough to support the conclusion that the degree of agreement 

is far greater than can be accounted for by chance.”  Additionally, their research 

indicated that participants in their study considered aggravating and mitigating 

factors in a similar manor as the Guidelines prescribe.  There were some notable 

exceptions to the agreement for some offenses such as drug trafficking, civil 

rights offenses, bribery, extortion and crimes involving physical harm to a victim.   

Rossi and Berk argue that their results indicate there are not any major 

differences in sentencing norms between subgroups in the U.S. such as subgroups 

by sex, age, race/ethnicity, education, income, political attitudes, and geographic 

characteristics.  There were, however, some noted racial/ethnic differences in 

punitiveness for drug trafficking and some significant geographical differences.  

Overall, Rossi and Berk, and ultimately the Commission that funded the study 

(see Maxfield, Martin and Kitchens, 1994; USSC, 1994), concluded that the 

sentencing guidelines generally matched public consensus on the norms of 

punishment. 

Underlying Rossi and Berk’s study is the theory that sentences should 

meet the popular understanding of an appropriate sentence regardless of the 

understanding of the purposes of punishment.  In other words, sentences should 

meet the normative expectations of a society (Tonry, 2005).  There has been 

heated debate regarding the uniformity of punitive norms across a society and 

norms may vary from perspectives of consensus to conflict (Jacoby and Cullen, 
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1998).  For example, there is great debate on the appropriate punishment for 

violation of drug laws.  However, the continuation of a state system of 

punishment is often dependent on the perceptions of legitimacy by powerful 

interests and the general public. 

Norms of punishment generally center on two main issues: the severity of 

punishment and the distribution of punishment.  The severity of punishment can 

refer to the imprisonment decision, the length of imprisonment and the application 

of the death penalty.  The distribution of punishment addresses the uniformity of 

the sentencing system.  Tonry (2005) argues that punishments “principal 

distributive functions are consistency, evenhandedness, and fairness relative to 

those purposes.”  In other words, punishment systems should treat offenders as 

equals under the law and distribute punishment even-handily among violators.  

Certainly there can be disagreement among individuals as to the interpretation of 

equitable distribution, but Tonry posits that punishment systems have the aim of 

consistency and fairness among offenders.   

Norms of punishment shape the severity and distribution, but punishment 

may hold a reciprocal relationship reinforcing the norm of a society.  The 

communicative and socializing elements of punishment are most notably 

associated with Durkheim’s theory of moral education.  The criminal justice 

system is not one of the main socializing institutions in a society, such as the 

family, peers, and educational institutions, but systems of punishment should also 

support the normative systems of a society (Tonry, 2005).  Put simply, 
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punishment can both be shaped by and reflect the moral order of the society 

through a reciprocal relationship. 

Additionally, punishment may serve other communicative functions such 

as institutional legitimacy.  Tying to the basic notion that punishment reflects the 

social norms of a society, punishments also communicate that publicly-shared 

values and beliefs are being upheld by the legal system.  For example, legislative 

bodies may increase the sanctions for particular crimes of public concern to show 

concern and understanding. Tonry (2005) expressed this idea, “Sometimes laws 

are enacted or policies are adopted to ‘“send a message”’ that the public’s views 

have been noted or that their anxiety, apprehension, or unhappiness have been 

noted.”  As such, punishment might serve the purpose of institutional 

legitimatization.  In other words, punishment aims to be appropriate to maintain 

the legitimacy of the punishment system.  Organizations seek self-preservation 

(Simmel, 1950).  Public confidence in the legal system is likely to increase if it is 

perceived as effectively addressing problems that concern the public. 

Organizations within the criminal justice system are limited to the 

resources provided by the State.  Efficiency and conservation are essential to the 

maintenance and continuation of the criminal justice system.  Resources may be 

bounded both in terms of limits of physical availability and the limits of the 

community’s willingness to dedicate resources to the punishment system (Tonry, 

2005).  Indeed, resources available may determine punishments.  For example, 

“prison space” may be reserved for the most serious offenders on the basis of 

availability; likewise, prosecutors and public defenders are limited in the number 
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of cases they can take to trial.  System maintenance is central to the determination 

of sentencing outcomes.  In other words, all of the elements of the criminal justice 

system (e.g., the courts, law enforcement, prisons) have an underlying goal of 

self-preservation and conservation that protects resources and subsequently 

shapes punishment outcomes. 

State-sanctioned punishments may also be influenced by latent goals and 

functions.  Herbert Gans’ (1971) work on the uses of poverty explored the latent 

functions that poverty serves in the U.S.  According to Gans, poverty benefited 

the middle and upper class by: providing employment for those that aided the 

poor, serving as a low-wage labor pool, providing a tax-base for government, 

acting as a convenient sample for medical experimentation, serving as a market 

for used goods, serving as employees for black-market enterprises, serving as a 

reference group for the middle-class, producing arts and crafts that are enjoyed by 

the affluent and providing a buffer to absorb the impact of economic downturns.  

Likewise, punishment systems also have many unintended benefits to powerful 

interest groups that influence the structure of the systems.  The “prison industrial 

complex” provides a large market for goods and services (Schlosser, 1998; 

Christie, 1993).  The over 2.2 million persons incarcerated in prisons and jails in 

the U.S. (Sabol, Minton and Harrison, 2007) and the over seven million people 

under some form of state punitive sanctioning (Glaze and Bonczar, 2006), have 

created a large market for punishment-related goods and services.  One estimate is 

that the U.S. criminal justice system has a one trillion dollar annual economic 

impact (Anderson, 1999).  In addition to self-interest, Tonry (2005) posits that the 
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politically latent functions of ideological expression and partisan advantage 

determine punishment outcomes through legislation and public policy. 

This section has discussed some of the determinants of state sponsored 

punishment.  At the core of our legal system are philosophies of punishment, on 

which the punitive system is predicated.  Additionally, social forces such as 

normative expectations, system goals, and latent functions are contributing factors 

in the system of punishment.  As discussed in the prior chapter, the criminal 

justice system is a dynamic system that is in constant change and modification.  It 

is necessary to discuss the determinants of punishment before a discussion of the 

causes of unwarranted disparities in punishment outcomes.  The following section 

provides an overview of research on ethnoracial inequalities in sentencing 

outcomes. 

 

Theories of Racial and Ethnic Disparity in Sentencing 

Existing theories of racial and ethnic variation in sentencing generally 

attribute unwarranted disparity to three main sources: the cognitive processes of 

courtroom actors, the structure of courtroom social networks, and the influence of 

the larger social climate of the community in which the court resides.  The first 

part of this section will discuss theories of “decision-making” by courtroom 

officials.  Albonetti’s theory of uncertainty avoidance and focal concerns theory 

are psychosocial theories that attribute sentencing outcomes to the cognitive 

processes of courtroom actors and the structure of courtroom social networks.  

The theories tend to focus on the cognitive processes of powerful groups or elites 
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in the society.  Conflict theories adopt a neo-Marxist perspective in explaining 

sentencing outcomes.  Criminal justice processes are viewed as the foci of conflict 

between the oppressors (the state) and the oppressed (defendants). 

One of the central theories addressing racial and ethnic disparities in 

sentencing outcomes is Albonetti’s uncertainty avoidance/causal attribution 

theory.  Building on the work of Herbert Simmons’ (1957) theory of “bounded 

rationality” and Shaver's (1975) work on attribution, Albonetti (1991) argues that 

judges are asked to make sentencing decisions with incomplete information and 

thus rely on patterned responses.  Simmons posits that truly rational decisions 

may only occur with complete information and when information is incomplete, 

decision-makers operate with a “bounded rationality.”  Bounded rationality assists 

in avoiding uncertainty of decisions by using pre-determined criteria for deciding 

outcomes.  These predetermined outcomes may be formalized in administrative 

rules or may be the product of informal processes, such as stereotypes. 

According to Albonetti (1991), judges construct attributions about the 

offenders and their disposition toward future criminal activity using defendant 

characteristics, circumstances of the crime, and case processing outcomes.  

Albonetti states, “[t]hese attributions provide a basis for arriving at rational 

decision in a domain of responsibility characterized by uncertainty.”  Put simply, 

in situations where limited information about a case is known, judges use 

predetermined patterned responses, such as attributions rooted in racial 

stereotypes, to determine defendants’ culpability and likelihood for future 

offending.  
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Albonetti’s uncertainty avoidance/causal attribution theory of sentencing 

disparities can be thought of as a social-psychological theory of decision-making.   

Structural forces may shape judges’ attributions, but sentencing results from the 

cognitive processes of individuals.  Other theories of disparities in sentencing 

outcomes have co-opted the main tenants of Albonetti’s theory, most notably the 

work of Steffensmeier, Ulmer, and Kramer (1998) and Steffensmeier and Demuth 

(2000) with focal concerns theory. 

In recent years, focal concerns theory has become a main theory in the 

explanation of racial disparity in sentencing.  Drawing on the concept of focal 

concerns by Walter Miller (1958), Steffensmeier, Ulmer, and Kramer’s (1993) 

focal concerns theory, posits that sentencing outcomes are the result of judges’ 

and other courtroom actors’ concerns for three factors; (1) offender’s 

blameworthiness and the seriousness of the offense, (2) the protection of the 

community, and (3) the practical implications of sentencing outcomes.  According 

to focal concerns theory, sentencing is a decision-making process in which judges 

(and other courtroom officials) develop a “perceptual shorthand” to assess the 

level of concern each defendant raises (Steffensmeier et al. 1998).  Courtroom 

officials construct this perceptual shorthand based, in part, on a defendant’s race, 

gender, and age, which are perceived to indicate membership in a social status 

that is dangerous and crime prone. The concept of perceptual shorthand is 

comparable to Albonetti’s theory conception of “causal attributions.” 

One supposition of focal concerns theory is that sentencing decisions are 

shaped by courtroom officials’ aims to maintain positive social relationships with 
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one another and the community at large.  For example, a judge seeks to give a 

sentence that is agreeable to both prosecutors and defense attorneys, as well as a 

sentence that reflects the values of the larger community.  Focal concerns theory 

argues that courtroom officials and the community at large use race and ethnicity 

as a proxy for a defendant’s threat of harm and thus racial disparities in 

sentencing reflect a desire by court officials to protect their community and 

reduce conflict within existing courtroom social networks and the larger 

community.  In other words, courtroom officials act on the perceptual shorthands 

that are held by other courtroom officials and the community at large to reduce 

conflict. 

Ulmer’s (1997) and Kramer and Ulmer’s (1996, 1998, 2002) analysis of 

courtrooms in Pennsylvania expanded on focal concerns theory by incorporating 

the theory within the court community perspective (Eisenstein et al, 1988; 

Flemming et al, 1992).  According to Eisenstein, Flemming and Nardulli (1988), 

the court community perspective applies the analogy of a community to the 

processes of the courtroom.  Underlying the court community perspective is the 

view that courts can be understood as an “occupational world inhabited by 

prosecutors, judges, and defense lawyers who create various kinds of order 

through negotiation and conflict in the courtrooms and within the courthouse” 

(Flemming et al, 1992; for a similar perspective of the courts see Bourdieu, 1987).  

The court community perspective posits that through social interactions between 

courtroom actors, courts develop a common culture with specific norms, belief 

systems, rules of etiquette, and social hierarchies, which members of the court 
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community are reluctant to challenge.  For example, Flemming, Nardulli, and 

Eisenstein (1992) write: 

Membership in the courthouse community generally leads to a sense of 

identification with the community… This communal identification and 

internalization of courthouse norms muffles expressions of opposing 

views.  Adversarial discourse is often governed by courthouse etiquette 

and courtesies encouraging cooperation. [p.10]  

 

Ulmer (1997) and Kramer and Ulmer (1996, 1998, 2002) view racial and 

ethnic disparity in sentencing as a product of courtroom culture.  Focal concerns 

of courtroom actors become codified into norms of courtroom behavior.  Thus, 

racial disparity in sentencing is systemic in the day-to-day functioning of the 

court.  The community court perspective suggests that individual court actors can 

come to adopt the focal concerns of the courtroom or the community at large 

through mechanisms of social learning.  Additionally, Ulmer’s (1997) analysis of 

courtrooms in Pennsylvania finds that courtrooms can differ greatly in sentencing 

practices due to variations in courtroom organizational structure and culture.  

Judges, prosecutors, and defense attorneys may have varying degrees of social 

status and power within any particular courtroom and thus, focal concerns may 

come to be more strongly influenced by one party or another.  However, the court 

community perspective and focal concerns theory postulates that sentencing 

outcomes are largely shaped by the beliefs held in common by court actors. 

Focal concerns theory attempts to bridge the gap between the social 

structure and the individual as causes of unwarranted disparity.  Underlying focal 

concerns theory and the concept of bounded rationality, is the assumption that 
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sentencing is a decision-making process of individuals (courtroom officials), yet 

these individuals lack agency in their ability to act counter to the existing social 

structure (the courtroom and the community at large).  According to focal 

concerns theory, racial and ethnic discrimination reside in the social structure as 

systems of oppression, but reside in the individual as errors of cognitive reasoning 

and an adversity to challenging the status quo.  It is somewhat unclear if focal 

concerns theory implicitly suggests that unwarranted disparity in sentencing 

would disappear if only courtroom officials could calculate the “true” culpability 

and danger a defendant poses with all relevant knowledge or if the theory implies 

that courtroom officials knowingly engage in unwarranted discriminatory 

practices, but feel compelled to do so for fear of sanctions by others in the larger 

community.  In either interpretation, the underlying assumption is that the 

courtroom is static and actors are passive to larger social forces that compel them 

to act.  Absent in focal concerns theory is the conception of systemic dissent from 

the social structure and in particular the dissent of the defendants themselves.  

Courtrooms are dynamic organizational systems that bring together people from a 

wide range of social contexts.  What happens when the courtroom community 

comes in contact with actors from other communities with differing concerns, 

such as the law enforcement community, the business community, or actors from 

economically-marginalized communities?  
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Theories of Threat and Sentencing 

This section provides an overview of the three main theories of threat and 

criminal justice processing: power threat theory proposed by Blalock (1967), 

Liska’s (1992) social threat theory that is derived from Blalock’s work and 

merged with other neo-Marxist perspectives, and racial threat theory by Chiricos 

and colleagues, which focuses on the variation in prejudice and discriminatory 

behavior between powerful groups.  This section concludes with a discussion of 

concerns with threat theories for explaining sentencing outcomes. 

Power threat theory posits that racial inequalities in sentencing outcomes 

result from elites’ control and use of the criminal justice system to maintain their 

existing economic and political dominance (Blalock, 1967).  Power threat theory 

is rooted in Blalock’s (1967) work on racial discrimination, which postulates that 

racial discrimination persists in the U.S. because White elites fear the loss of 

economic and political power.  According to Blalock, individuals “in 

superordinate positions act in such a manner as to preserve their position.”  Elites 

use both formal and informal mechanisms of control to counter perceptions of 

threat.  Ostensively, power threat is a theory of the cognitive processes of elites 

and how their perceptions of threat translate into discriminatory policies and 

practices. 

The operationalization of elites perceptions of threat has been one of the 

underlying difficulties for testing power threat theory.  In the tradition of the 

sociologist, Robin Williams, Blalock argued that theorists should explicitly state 

testable propositional statements derived from their theories.  As such, Blalock 
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proposed that elites’ perceptions of threat could be assessed by three main proxy 

measures: 1) by the economic and occupational status of “minorities” relative to 

the status of Whites and the scarcity of resources 2) by the rate of participation by 

“minorities” in labor unions, and 3) by the visibility and proportion of the 

population that is “minority” relative to Whites. 

 Racial composition of a geographic area continues to be used as a proxy 

measure of White elites’ perceptions of threat (Liska & Yu, 1992; Parker, Stults 

and Rice, 2005).  However, as Blalock’s theory has been modified and applied to 

the specific issue of racial inequality in the criminal justice system, the notion of 

perceived threat has been broadened.  According to Liska (1992), violations of 

criminal code can be viewed by elites as a “social threat” because laws have been 

structured to protect the power of elites.  Indeed, Liska argues that activities of 

subordinate groups that are viewed as threatening to elites are criminalized and 

enforced with the greatest veracity.  Liska posited that, homicide rates, and crime 

rates are all proxy measures of social threat and the size of the police force, use of 

deadly forces and imprisonment rates were measures of social control. In Social 

Threat and Social Control (1992), Liska presents his social threat theory as an 

explanation of discriminatory behavior in the criminal justice system.  Additional, 

Liska refers to the “threat hypothesis” as the proposition that “the greater the 

number of acts and people threatening to the interests of the powerful, the greater 

the level of deviance and crime control.” 

Liska (1992) argued for an integration of the threat hypothesis into a larger 

theory of social control.  As such, he viewed the “underclass” as the foci of 
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control by state-run institutions such as the criminal justice system, mental health 

facilities, and legislative bodies. The merger of social threat and social control 

brought together a psychological theory of discrimination with a structural theory 

of inequality.  However, in widening the perceived threat as the “underclass,” 

Liska’s reformulation of threat theory runs the danger of being tautological, by 

which threatening groups are defined by the discriminatory treatment they receive 

in the larger society. 

Social threat theory as an explanation of racial inequality in sentencing 

outcomes has received support (Parker, Stults and Rice, 2005; Stults and Baumer, 

forthcoming).  However, there are some underlying concerns with social threat 

theory.  For example, Liska states, “Perhaps the major problems with the [threat] 

hypothesis are that of definition clarity and theoretical linkages.  Concerning the 

former, the major concepts such as ‘“the powerful,”’ ‘“interest,”’ and ‘“threat,”’ 

are neither clearly defined nor measured independently of what they are supposed 

to explain…”  Liska’s concern regarding the lack of definitional clarity is a 

central issue of concern for all “threat theories.”  It is difficult to determine what 

is “threat.”  Is it a psychological perception of elites that may or may not be 

caused by “real threats” to power?  Is “threat” real or is “threat” a Goffmanisk 

backstage that elites share amongst themselves or an unseen underlying reality, as 

is the assumption in many theories (Sjoberg & Nett, 1997)? 

In a reformulation of Blalock’s theory, Chiricos and colleagues have work 

to address the definition of threat in criminal sentencing.  Racial threat refers to 

an “evolving race- and crime-specific dimension” of threat (Crawford, Chiricos, 
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and Kleck, 1999).  Racial threat focuses specifically on crimes of drugs and 

violence that have “come to be particularly associated in popular discourse with 

Blacks and Hispanics” (Bontrager, Bales, and Chiricos, 2005).  Drawing from the 

work of Sampson and Laub (1993), racial threat theory has expanded the 

“threatened group” from elites to "mainstream America" or members of a 

community.  Simplified, racial threat posits that elites and middle-class Whites 

fear particular crimes of drugs and violence.  To the extent that elites and middle-

class Whites associate particular crimes of drugs and violence to Blacks and 

Hispanics, then the result will be racial discriminatory practices in the criminal 

justice system that are disproportionately punitive towards Black and Hispanic 

defendants. 

Racial threat theory, like Blalock’s power threat theory, is a theory of the 

perceived threat of advantaged groups and its effect on the criminal justice 

system. Chiricos and colleagues argue, “at the heart of such macro-level threat 

relationships, there must exist a variety of microprocesses operating at the 

individual level that activate and make the macro-level relationships possible” 

(Hogan, Chiricos, and Gertz, 2005).  Actual structural processes or “true” threats 

to power are not necessary elements for racial disparity in sentencing processes to 

occur.  This is not a rejection of Marxist structural explanations, but do allow for 

the possibility that the threat is not real.  Racial threat theory is in essence a 

deduction of the well prominent W.I. Thomas (1923) theorem, “Things perceived 

as real will be real in their consequences.” 



 66 

Chiricos and colleagues have taken two approaches to testing racial threat 

theory: 1) examining regional variation in the relationship between proxy 

measures of threat such as percentage Blacks and Hispanics and concentrated 

disadvantage (Bontrager, Bales, and Chiricos, 2005) and racial disparities in 

criminal justice outcomes (Crawford, Chiricos, and Kleck, 1998); and 2) 

examining the survey data on the relationship between proxy measures of threat 

such as economic insecurity or racial typification (i.e., the extent that public 

perceptions associate people of color with criminogenic behavior), and punitive 

attitudes or fear of crime (Hogan, Chiricos, and Gertz, 2005; Chiricos, Welch, and 

Gertz, 2004; Eschholz, Chiricos, and Gertz, 2003; Chiricos, McEntire, and Gertz, 

2001; Chiricos, Padgett, and Gertz, 2000; Chiricos, Eschholz, and Gertz, 1997; 

Chiricos, Hogan, and Gertz, 1997). 

As with other theories of sentencing outcomes (e.g., focal concerns theory 

and Albonetti’s uncertainty avoidance/causal attribution), threat theories assert 

that the micro-level cognitive processes of a limited number of individuals are 

causes of macro-level racial disparities in criminal justice processing.  Thus, the 

same concerns with other theories of sentencing discussed earlier in this chapter 

are apt in discussing threat theories.  Arguably, there are three major concerns 

regarding threat theories.  First, as discussed above in the quote by Liska, theories 

of threat do not clearly define key concepts of the theory, most notably the 

concept of “threat.”  Thus, the operationalization of the construct of “elites’ 

perceptions of threat” as the percentage of a geographic area that is non-White is 

problematic.  In order to get macro-variables to vary (i.e., the dependant variable), 
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such as racial variation in sentencing outcomes, threat theorist have depended on 

comparisons of sentencing outcomes across geographical areas.  However, this 

also asserts that feelings of threat by elites vary across geographic areas.  For 

example, Blalock’s (1967) work compared the proportion of the population that 

was non-White between the U.S. South and the North as a proxy measure of 

threat.  However, it would be too simplistic to think that comparisons of perceived 

threat and punishment across geographical areas are not correlated with other 

important unmeasured variables.  Indeed, Crawford and colleagues found, counter 

to traditional threat hypotheses, that racial disparities in legal punishment were 

greater in geographic areas with a smaller percentage of Black residents, low 

racial income inequality, low violent crime rates, and low drug arrest rates.  

However, instead of interpreting findings as disconfirming evidence for racial 

threat, the authors argued the data “encourage further specification of the nature 

and contexts of such a threat.”  Thus, when key concepts of a theory remain 

unclearly defined, then the theory, for all practical purposes, is untestable.  

Chricos and colleagues’ measure of racial typification, or the belief that Blacks 

and Hispanics are more criminogenic than Whites, is an improved measure of 

“racial threat.”  However, racial typification is a proxy measure of racial threat 

that has yet to be linked to actual unwarranted disparities in sentencing outcomes.  

A second concern with threat theories is conceptualizing the bridge that 

links elites’ perceptions of threat to courtroom actions.  Central to threat theories’ 

explanation of unwarranted disparities in sentencing outcomes is the assumption 

that elites shape courtroom practices, however, the mechanisms by which this 
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process occurs are rarely explicated (Liska, 1992).  Indeed, the transfer of elites’ 

cognitive processes to social action is the key axiomatic statement in threat 

theories, but little is known about this process.  The need to explicate the complex 

process by which the perceived threats to elites are manifested into social actions 

is critical for threat theories to move forward.  But how does the theory explain 

the leap from self-interests to social policy and discriminatory action?  Some 

researchers have examined the structure of laws in shaping different sentencing 

outcomes (Black, 1976, 1989; Albonetti, 1997; Kautt, 2000).  For example, the 

often-sited difference between crack-cocaine and powder-cocaine sentences 

would be an example of the structure of laws shaping differences in sentencing 

outcomes.  However, disparities resulting from the structure of legal codes do not 

explain sentencing disparities that emerge after the inclusion of legally relevant 

variables.  For example, under sentencing guidelines, legally relevant variables 

(including laws that may disproportionately disadvantage a particular group) are 

captured in the process of calculating specific sentencing ranges.  Unwarranted 

disparities that occur after the guideline calculations would not be caused by the 

structure of the law.  As with focal concerns theory and Albonetti’s uncertainty 

avoidance/causal attribution theory, it is difficult to understand the specific 

reasons why courtroom actors adopt the perceived interests of elites. 

As discussed above, Sampson and Laub’s elite theory expanded the neo-

bourgeois to include “middle-class Americans” and their work is often cited by 

threat theorists as a means of linking public opinion to perceptions of threat and 

punishment (Bontrager, Bales and Chiricos, 2005; Weidner, Frase and Pardoe, 
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2004; Crawford, Chiricos and Kleck, 1998).  However, Sampson and Laub never 

test the proposition that the “middle class” share the same perceptions of threat 

that elites experience.  More fundamentally, the middle class and elites sharing a 

common goal does not clarify the processes that make those shared goals a reality 

in courtroom actions. 

The third concern with threat theories of sentencing is that they rob the 

“threatening” defendant of agency.  Assumed in threat theory is that decisions are 

made from the top down and defendants are passive actors in the sentencing 

process.  This approach has the advantage of theoretical parsimony; social 

interactions are characterized only by the actions of one party.  Counter to Marxist 

views that social interaction is ripe with conflict, domination, resistance and 

social transformation, threat theories conceptualize social interactions solely from 

the perspective of elites.  In a review of Blalock’s (1967) power threat theory, 

Bernard (1969) writes, “All the race-relations research used and all the research 

methods suggested imply white people as actors, feelers, thinkers vis-à-vis a more 

or less faceless, anonymous, almost inert non-White population.” 

Ironically, it was Blalock who reminds researchers to view conflict theory 

as a theory of interaction involving two or more groups engaged in social 

processes.  In Understanding Social Inequalities (1991), Blalock argues that there 

are large data gaps in the study of inequalities and this has resulted in researchers 

making overly simplistic assumptions about highly complex, multiparty 

interactions.  Specifically, feedback processes are ignored and causal processes 

are always assumed to go from powerful actors to relatively weak actors.  Blalock 
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argues that the application of aggregate-level data to study micro-level processes 

should be carefully conducted to avoid making “over-simplistic assumptions” 

regarding missing data.  He writes that all actors are by no means passive in their 

own position allocation process, but take an active role in attempting to influence 

the outcomes of the allocation process. 

Blalock (1991) argues that social scientists should proceed cautiously, 

much like Hagen’s (1974) warning that research on racial and ethnic disparities in 

sentencing outcomes failed to fully specify models and control for key legally-

relevant variables.  The approach Blalock argues for is an examination of 

processes as micro-level allocations.  One can then move through a complex 

process equation by equation, with a system of successive “dependent” variables 

and ultimately to the entire process of interest.  This means that models would 

involve many more processes from left to right (and up to down) in a larger, more 

inclusive diagram.  This is compared to the current system of jumping to the 

ultimate variable of interest and then taking a relatively small number of 

postulated causes.  The process of constructing knowledge that Blalock describes 

is long and complex, involving many researchers.  This process involves a series 

of small understandings to build towards a grand understanding of complex 

processes of social inequalities. 

In the context of courtroom processing, interactions involve multiple 

parties: defendants, judges, prosecutors, defense attorneys, victims, witnesses, law 

enforcement and others.  Inequalities in sentencing outcomes may be more than 

the result of psychological processes involved in decision-making for a small set 
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of courtroom actors, but may be a part of larger social forces and complex 

interactions.  Focal concerns theory and the court community perspective do 

provide for structural explanations of sentencing disparities; however, these forces 

are only viewed as shaping the cognitive processes of elites and do not view 

criminal adjudications as a system of interactions between multiple actors.  The 

next section discusses several theories of conflict and structural explanations of 

ethnoracial disparities in the criminal justice system. 

 

CONFLICT THEORIES 

One of the central debates about the criminal justice system, and all social 

systems for that matter, is the degree to which they are static verses dynamic.  The 

section above presented several theories of inequalities in criminal justice 

processing as a static condition, reflecting the collective values of the courtrooms 

or community or the cognitive processes of individuals.  This section presents 

several dynamic theories of criminal justice processing that view inequalities as 

resulting from social conflict between both courtroom actors and the larger 

society.  Several theories of crime and law view criminal justice processing as a 

series of adversarial interactions between multiple groups vying for their own 

self-interest.  Together these perspectives can be placed under the general rubric 

of conflict theory. According to the conflict theory perspective, racial disparity in 

criminal sentencing and the criminal justice system reflects to some degree the 

power struggles of ethnoracial groups and social classes in the larger social 
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system (Chambliss and Zatz, 1993; Quinney, 1970; Dixon, 1995; Sampson & 

Laub, 1993; Zatz, 1987; 2000).  

Furthermore, more pluralistic models of conflict theory argue that the 

criminal justice system does not only work as an instrument to protect the 

interests of the most powerful elites in society, but serves to protect the interests 

of "mainstream America," the middle and working class citizens who comprise 

the majority of American society (Akers & Hawkins, 1975; Akers, 1985). Legal 

systems can be viewed as primarily serving the interest of a broad based 

constituency of power holders and restrict opportunities for those with limited 

power or voice through the creation and enforcement of criminal sanctions.  Three 

theoretical approaches to the examination of inequalities in sentencing outcomes 

are presented below: Quinney’s social reality of crime, Black’s theory of law, and 

Critical Race Theory (CRT). 

 

THE SOCIAL REALITY OF CRIME 

Richard Quinney’s (1970) social reality of crime is perhaps the most 

recognizable work linking conflict perspective with the criminal justice system 

(Akers & Sellers, 2008).  Quinney argues that the criminal justice system reflects 

the power in the society that one person or group has in determining the conduct 

of other persons and groups.  Quinney posits that laws are socially constructed or 

defined by individuals or groups with power and that criminal definitions are 

applied to the behaviors of less powerful individuals or groups.  Quinney (1970) 

outlines his theory explicitly in six propositional statements: 
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1) Crime is a definition of human conduct that is created by authorized 

agents in a politically organized society. 

2) Criminal definitions describe behaviors that conflict with the interests 

of the segments of society that have the power to shape public policy. 

3) Criminal definitions are applied by the segments of society that have 

the power to shape the enforcement and administration of criminal law. 

4) Behavior patterns are structured in segmentally organized society in 

relation to criminal definitions and within this context persons engage in 

actions that have relative probabilities of being defined as criminal. 

5) Conceptions of crime are constructed and diffused in the segments of 

society by various means of communication. 

6) The social reality of crime is constructed by the formulation and 

application of criminal definitions, the development of behavior patterns 

related to criminal definitions, and the construction of criminal 

conceptions. [from The Social reality of Crime p. 12-19] 

 

According to Quinney, ethnoracial disparities in criminal justice 

processing result from the construction of race as one characteristic that denotes 

social position in society.  Thus, economically-and socially-disadvantaged groups 

are more likely to have their behaviors defined as criminal and are more likely to 

be apprehended and punished by the criminal justice system.  Shifting from a 

dichotomous paradigm of the oppressors and the oppressed, Quinney argues that 

the powerful do not constitute a monolithic body, but that conflict may exist 

between social, economic and political elites (Akers & Sellers, 2008).  To the 

extent powerful groups’ interests coincide, alliances will form to create to 

mutually beneficial definitions of crime. 
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BLACK’S THEORY OF LAW 

Donald Black (1976) also theorizes that the law and definitions of crime 

are socially constructed.  According to Black, laws are governmental social 

controls that are applied when other forms of social control are absent.  In The 

Behavior of Law (1976), Black posits that the amount or quantity of law delivered 

by justice agencies varies both within and between societies.  Black takes a broad 

view of laws as criminal, civil, legislative, and administrative enforcements by the 

state.  The “amount” of law refers to the extent of social control exercised by the 

government.  For example, the amount may vary in the number of rules that apply 

to a set of behaviors, the severity of punishment, or the scope of regulation 

covering a set of activities. 

According to Black, the law is nested in a larger system of social control 

for the society and reflects the values and power relationships of the larger 

society.  Black theorizes that the same exact criminal event will be perceived 

differently by the criminal justice system and the society at large, given variation 

in the social status of the victim and offender.  Indeed, Black states, “Law varies 

directly with stratification.”  The seriousness of an offense is determined, in part, 

by the social status, and more importantly, the social distance between the victim 

and offender. 

The differentiation in status of actors involved in an activity determines 

the “direction” of the law and the amount of law applied to that activity.  For 

example, Black theorizes that crimes committed by low-status groups or 

individuals against high-status individuals are upward crimes.  Whereas the law is 
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applied in the opposite direction of the offense, thus using the same example, the 

direction of the law is downward when the victim is of higher status than the 

offender.  Black’s theory of law also examines variations in the style of law, 

cross-cultural differences, and organizational influences on the structure of 

governmental control; however, for this dissertation Black’s work on individual 

disparities in most pertinent. 

Applying Black’s theory of law to unwarranted disparities in sentencing 

outcomes, offenders from marginalized and disadvantaged groups will experience 

more punishment and legal control relative to the mainstream or advantaged.  

Again, Black is more interested in the social distance between victims and 

offenders.  Likewise, Black argues crimes against highly structured organizations 

by individuals or less organized groups are upward crimes and the legal response 

would be downward.  Thus, crimes by individuals against organizations would be 

treated more harshly than crimes of organizations against individuals.  Finally, 

Black states that downward laws tend to be more punitive, whereas upward laws 

tend to be more therapeutic in design.  Thus, downward laws would be more 

likely to result in imprisonment and longer sentences relative to upward laws. 

Central to Black’s theory of law is that the legal system does not operate 

independently from other social institutions, but, instead, reflects the power 

relationships in the society and serves as one means of more powerful individuals 

and groups exercising control over less powerful individuals or groups.  In the 

section below, critical race theory also views the criminal justice system as nested 

in society with pronounced levels of stratification. 
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CRITICAL RACE THEORY 

In the late 1980s Critical Race Theory (CRT) emerged as a new critique of 

the criminal justice system.  As an outgrowth of the critical legal studies 

movement, CRT focuses on racial inequalities within the legal system. 

Underlying CRT is the theoretical assumption that the criminal justice system is 

not “race neutral,” but instead reflects a racist power structure found in the larger 

U.S.  Rejecting the view that racial equality can be achieved through legal action, 

critical race theorists provide a critique of the legal system and the ways in which 

law maintains or widens the racial inequality gap. 

Many legal scholars have contributed to CRT and the theory can be 

characterized as a school of thought or a legal perspective rather than a definitive 

theory with clear propositional statements and testable hypotheses.  CRT’s formal 

organization took place in 1989 at a workshop for legal scholars and students in 

Madison, Wisconsin; however, the intellectual origins of the movement date 

almost a decade earlier (Vago, 2005; Crenshaw, 2002; Delgado and Stefancic, 

2000).  For this dissertation, the primary interest in CRT is to contribute to an 

understanding of ethnoracial and citizenship disparities in sentencing outcomes; 

however, it is first important to discuss the origins and key concepts of the theory.  

In the following section, I discuss the foundation of CRT, outline four key 

concepts of the theory and tie these ideas to a general examination of sentencing 

disparity. 
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Although many critical race theorists have drawn from the works of 

W.E.B. Dubois, Derrick Bell is generally viewed as the father figure to CRT 

(Delgado, 2003; Crenshaw, 2002).  Bell’s article (1980) on interest convergence 

is often credited as the founding work in the CRT movement (Delgado & 

Stefancic, 2001).  According to Bell, the principle of interest convergence 

provides that “the interest of blacks in achieving racial equality will be 

accommodated only when it converges with the interest of whites.”  Bell argues 

that the Supreme Court’s landmark decision in Brown v. Board of Education was 

not a victory of civil rights supporters over the interests of the dominate White 

power-structure, but, instead, was a brief period in which the interest of Whites 

and Blacks converged to make the Brown decision mutually beneficial to both.   

According to Bell, three factors or “White interests” during the 1950s help 

explain how powerful Whites in economic, legal, and political institutions in the 

United States rejected the existing separate but equal doctrine, and embraced the 

policy of school desegregation. First, the Brown decision helped to provide 

immediate credibility to America’s commitment to democratic ideals in the mist 

of the Cold War.  America’s struggle with Communism in the 1950s was largely a 

campaign of winning the “hearts and minds” of people in the developing world; 

the legalized discrimination of non-Whites provided a powerful critique of the 

U.S. in many countries throughout the world. 

Second, Black veterans returning from World War II needed reassurance 

from the U.S. government that the ideals of equality and freedom heralded 

abroad, would be recognized at home.  Bell states that Black soldiers had 
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provided an instrumental role in the war effort and the U.S. military would 

become more dependent on Black armed-service personnel as the Cold War 

emerged and the conflict in Korea reached an uneasy ceasefire.  White political 

and governmental leaders recognized that Blacks’ support of increased military 

intervention abroad was dependent on Blacks’ perceptions of greater racial 

equality at home. 

Third, Bell argued that many Whites viewed state-sponsored segregation 

in the South as a barrier to economic development and thus supported the Brown 

decision.  The American South’s transition from an agrarian, plantation society to 

a highly profitable urban, industrial economic system required dismantling legal 

barriers that restricted the geographic and social mobility of a Black labor force. 

Bell argues that the Brown decision represented a period in history when 

the interests deemed important by the courts and by policymakers converged to 

benefit Blacks in the South.  In framing the Civil Rights gains through the 

paradigm of power relationships and advancing self-interests, Bell rejects the 

“incrementalist approach” of reducing unwarranted disparities through 

establishing favorable legal presidency and embraces a conflict approach to racial 

inequality within the law.   

Bell’s works provided a launching point for CRT in two key ways.  First, 

Bell’s work struck a new cord, which was not in harmony with the critical legal 

studies movement at the time.  He called into question the effectiveness of legal 

action to address issues of racial inequality and suggested that “rights”-based 

legal arguments did little to improve the experiences or material gains of most 
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Blacks in the United States.  In other words, Bell posits that that inherent in the 

law is a system of racial inequality; thus attempts to reduce racial disparity 

through legal action would ultimately fail.  Second, Bell had influenced students 

while teaching in Harvard Law School, many of whom would be central later in 

organizing the CRT movement (Crenshew, 2002). 

Building on Bell’s original shift away from the Critical Legal Studies 

movement, early proponents of CRT were concerned with questions of social 

influences on the legal system, oppression, conflict, resistance, equality, law-

making, and legal formation (Vago, 2006; Brown, 2003).  Although critical race 

theorists differ in their perspectives and goals, they generally agree on four key 

concepts that loosely tie together the theory. 1) Racial inequality can be found in 

all social institutions in the United States. Both the formation of societal 

institutions and the concept of race are social constructions that reflect the 

dominant values, beliefs, and structure of the society as a whole.  2) As such, the 

legal system in the United States is not race neutral. 3) Racial inequality is 

directly tied to other systems of oppression and therefore an “intersectional” or 

“multidimensional” approach to understanding patterns of discrimination is 

necessary.  4) An understanding of racial inequality may be gained largely 

through the methodology of narratives and the personal stories of peoples’ direct 

experience with oppression and domination.  Each of these key concepts is 

discussed in greater detail below. 

According to Crenshaw (1988), a central difference between CRT and 

critical legal studies is that critical race theorists accept racism in the U.S. as 
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normative rather than the exception.  Instead of focusing on individual acts of 

discrimination, critical race theorists aim to draw attention to the “hegemonic role 

of racism” (Crenshaw, 1988).  For example, Bell (1987) writes, “all our 

institutions of education and information—either knowingly or unknowingly- 

provide the public rationale to justify, explain, legitimize, or tolerate racism.”  

Expanding further, Delgado and Stefancic (2001) argue, “racism is ordinary, not 

aberrational—‘normal science,’ the usual way society does business…”  Critical 

race theorists view oppression and subordination as part of to the routine 

functioning of many social institutions.  Indeed, according to CRT, most social 

institutions are predicated upon an unequal distribution of power.  As such, 

critical race theorists reject models of reducing racial inequality through “color-

blind” or “race-neutral” policies because the policies fail to address the systemic 

inequalities built within social institutions. 

Embracing the sociological perspective that race is socially constructed 

and is largely a reflection of the power dynamics of a society, critical race 

theorists argue that the concept of race itself is a means of ratifying or 

legitimizing social status and power (Delgado & Stefancic, 2001).  For example, 

Chang (2002) argues that race has no genetic basis and has changed over time to 

reflect the social relationships and power dynamics of the society.  Similarly, 

Johnson (2002; 2003) argues that the definition of race is closer to a social and 

legal construction as opposed to a definition rooted in biological or physical 

characteristics.   
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The second key concept in CRT is that the criminal justice system, like 

other institutions, is inherently racist.  This concept is a significant shift away 

from critical legal studies and other theories of civil rights that view the law as a 

means of achieving racial equality.  Critical race theory posits that the law is a 

flawed tool for reducing racial disparity because the legal systems are often built 

on historical decisions of racial inequalities.  Recall that, CRT does not support 

legal rights as a means to gaining racial equality because rights are most often 

procedural as opposed to substantive (Delgado and Stefancic, 2001).  For 

example, all people have the right to equal access to a public education (a 

procedural right), but there is not a right for a quality education (a substantive 

right).  In addition, rights-based arguments tend to focus on individuals who are 

wronged, not groups or classes of oppressed people.  For example, an individual 

may present a case of discrimination to the court; however, rarely can a group or 

community of people bring a case of systemic or institutional racism to the court’s 

attention. 

Third, the concept that race must be viewed from a “multidementional” 

perspective is central in CRT (Brown, 2003; Crenshaw, 2002; Delgado and 

Stefancic, 2002).  In other words, ethnoracial identity capture only on aspect of an 

individual’s identity and should be examined in concordance with other 

characteristics, such as gender, age, sexuality, citizenship, and culture.  The 

concept of multidementional identity is similar to Collins’ (1990) work on 

intersectionality discussed later in this chapter.  Thus, focusing only on racial 

inequality oversimplifies the power dynamics and lived experiences of people 
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(Matsuda, 2002; Delgado and Stefancic, 2001).  Generalizing racial 

characteristics to one group fails to address the wide diversity and experiences of 

people within that racial category.   

The rejection of a shared “essence” of race has led to an “anti-

essentialism” theme throughout critical race writings (MacKinnon, 2003).  Anti-

essentialism in critical race theory has brought about the emergence of sub-group 

movements (e.g., the Latino critical race movement or LatCrit) (Bender, 2004; 

Delgado, 2004) as well as strengthened ties to other areas of legal research (e.g., 

feminist legal theory) (Rhode and Sanger, 2005, MacKinnon, 2003).  Sub-group 

formation and anti-essentialism have been the source of some debate within 

critical race theory.  For example, concerns have been voiced over whether anti-

essentialism will fracture the movement or create unnecessary divisions between 

groups (Delgado and Stefancic, 2001). 

The final key element of critical race theory is a narrative methodological 

approach to research.  Many critical race theorists incorporate their 

autobiographical experiences into their analysis of racial disparity (Bell, 2002; 

Valdes et al, 2002; Johnson, 2000).  Delgado and Stefancic (2001) describe the 

purpose of the narrative methodological approach: “the hope is that well-told 

stories describing the reality of black and brown lives can help readers bridge the 

gap between their worlds and those of others.  Engaging stories can help us 

understand what life is like for others, and invite the reader into a new and 

unfamiliar world.”   
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The underlying premise of the narrative methodology is to build an “on-

the-ground” understanding of social inequalities and tie the research directly to 

the topic of study.  However, critics of the narrative approach have argued that 

heavy use of autobiographical accounts provides a skewed view of power 

relationships.  For example, in a critique of a collective anthology of CRT 

writings (Valdes et al, 2002), Richard Delgado, a critical race theorist, suggests 

that CRT writers give the impression that America’s most pressing racial 

problems are those facing the authors in their personal lives as scholars and 

writers.  Indeed, the focus on autobiographical accounts may give greater voice to 

middle- and upper-class individuals who are disproportionately over-represented 

in academic and legal scholarship. 

CRT contributes to the understanding of ethnoracial and citizenship 

disparities in sentencing outcomes in several key ways.  First, CRT makes the 

theoretical assumption that the criminal code is not race-neutral, but has inherent 

ethnoracial biases that can shape sentencing outcomes.  This perspective blurs the 

line between legally-relevant variables and extra-legal variables and is 

particularly salient to the modeling of sentencing outcomes.  For example, models 

of sentencing outcomes will control for offense severity and prior criminal record, 

but leave unexamined the interaction effects between legally-relevant variables 

and defendants’ ethnoracial identities. 

Second, CRT presents a structural approach to examining ethnoracial 

dispraise in sentencing outcomes.  Ethnoracial disparities in sentencing outcomes 

are not attributed to the cognitive processes of individual courtroom actors, but, 
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instead, are viewed as part of the normative functioning of the criminal justice 

system.  Courtrooms are still the place of adversarial interaction, but are nested in 

a larger social system characterized by particular forms of ethnoracial 

inequalities.   

Third, the multidementional approach of CRT stresses the importance of 

interaction effects between defendant characteristics to shape sentencing 

outcomes.  This concept will be discussed in greater detail in the chapter with 

Collins’ theory of intersectionality and the interaction between defendants’ 

ethnoracial identity and citizenship status.  Likewise, CRT has given greater 

attention to the distinct experiences of ethnoracial groups often overlooking other 

groups in quantitative analysis of criminal justice processing, such as Middle-

Eastern defendants (Tehranian, 2007).  CRT provides a unique approach for 

examining criminal justice processing, however, as discussed above, CRT does 

not provide clearly stated testable propositions and can provide a legal 

perspective, but not a theoretical framework for examining ethnoracial disparities 

in sentencing outcomes. 

This section has presented three theoretical approaches to the examination 

of inequalities in sentencing outcomes.  Quinney’s social reality of crime, Black’s 

theory of law, and CRT each provide a theory of criminal justice processing 

characterized by intergroup conflict and power relationships.  Additionally, each 

theory focuses on macro-level forces to address issues of inequalities in criminal 

justice processing.  Prior research on unwarranted sentencing disparities has 

primarily focused on defendants’ ethnoracial identity.  The next section, however, 
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presents some research that has examined the impact of defendants’ citizenship 

status on sentencing outcomes.  The following section also includes a brief 

discussion of the theoretical importance of citizenship status in criminal justice 

processing and the section concludes with a discussion of Collins’ theory of 

intersectionality.  

 

CITIZENSHIP 

Citizenship presents an interesting set of issues for those who study 

prosecutorial and judicial decision-making.  Citizenship like race, ethnicity and 

gender, is usually conferred at birth and is socially constructed.  Usually resulting 

from lineage or geographic location of birth, citizenship encompasses the rights, 

responsibilities, burdens and benefits of the nation-state to which it is associated.  

Unlike extra-legal defendant characteristics, however, the federal courts have 

constructed citizenship as a “legal” status or role that is relevant in criminal court 

proceedings.  Except for those that naturalize, citizenship in the U.S. context is 

usually not due to any actions of the individual, yet citizenship can have an 

important bearing on case outcomes in our criminal justice system. 

“Legal” citizenship status has two major effects on defendants within the 

U.S. federal criminal justice system.  First, without “official documentation”, non-

US citizens within the boundaries of the United States are subject to criminal 

charges related to immigration statutes, thus non-U.S. citizenship may in itself be 

considered a crime.  Second, unlike U.S. citizens, non-citizens are subject to a 

number of “non-punitive” sanctions issued by the courts.  The most notable “non-
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punitive” sanction would be deportation if found to be in violation of immigration 

regulations or other criminal codes.  Likewise, non-U.S. citizens have much 

higher rates of pretrial detention relative to U.S. citizens. 

Prior research on the effects of citizenship in sentencing outcomes has 

been sparse (see Table 1.1 list of studies that examined the effects of defendants’ 

citizenship status on sentencing outcomes).  Albonetti's (1998) study of the 

sentencing of drug offenders under the federal guideline system in 1991-1992 

found that defendants who were non-US citizens received significantly longer 

prison sentences (8%) and had two percent greater odds of receiving sentences of 

imprisonment than defendants who were U.S. citizens.  According to Albonetti, 

disparity between U.S. citizens and non-U.S. citizens was evidence of overt 

discrimination because she argued that citizenship is an extra-legal factor not 

relevant in sentencing proceedings.  As stated above, however, the court's view of 

citizenship as an extralegal factor has been unclear. 

Steffensmeier and Demuth's (2000) study of racial/ethnic disparity under 

the federal sentencing guidelines from 1993-1996 excluded non-U.S. citizens 

from the sample stating that prior record information for non-U.S. citizens was 

inadequate or missing and that non-US citizens’ sentencing may be affected by 

actions taken by foreign governments or groups.  The study did state that in 

preliminary findings the effects of citizenship on sentencing reveal a main effect 

on sentencing outcomes and that race/ethnicity effects for non-U.S. citizens are 

the same direction as when not included in the model.  Similarly, Kautt and 

Sphon’s (2002) study of racial variation in sentencing of drug criminals in the 
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federal courts used citizenship status as a control variable; however, they found 

no significant effect of citizenship on length of imprisonment.  

Mustard’s (2001) study of racial, ethnic, and gender disparity in 

sentencing within the federal courts found that U.S. citizens receive lower 

sentences of imprisonment by about 1.7 months and U.S. citizens are more likely 

to receive downward departures relative to non-U.S. citizens.  Mustard speculates 

that U.S. citizens may receive more favorable sentencing outcomes due to their 

greater knowledge about the court systems and legal representation. 

In the most comprehensive analysis of defendants’ citizenship status in 

federal court to date, Demuth (2002) found that non-U.S. citizenship status 

increases the probability of incarceration by 30 percent for documented 

immigrants and 44 percent for undocumented immigrants.  However, Demuth 

found citizenship status had a trivial effect on sentence length.  

In a recent report to Congress on recommended changes to the existing 

departure procedures, the U.S. Sentencing Commission found that non-U.S. 

citizens’ rate of downward departures increased from 5.8 percent in 1992 to 28.3 

percent in 2001 whereas downward departures for U.S. citizens increased from 

5.9 percent to 12.9 percent over the same time period (USSC, 2003).  The U.S. 

sentencing commission recommended changes to reduce the frequency of judicial 

departures and allow for a new form of departure, a prosecutorial-initiated 

reduction in sentencing for defendants’ cooperation in expediting guilty pleas or 

“fast track” departures. 
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The differential treatment of non-U.S. citizens within federal criminal 

court goes beyond “legal” citizenship status; it cuts to the heart of unequal 

conditions for particular ethnic and racial groups in federal courts.  Recent ethno-

nationalistic movements in the U.S. have come to shape immigration and criminal 

justice policy.  As stated earlier, the vast majority of non-U.S. citizens in federal 

criminal court are Hispanic, whereas White non-Hispanics make up a small 

proportion of defendants who are non-U.S. citizens.  Under the current federal 

sentencing guideline system, defendants’ racial, ethnic, and citizenship status 

become inseparably connected and should be examined in conjunction with one 

another.  Additionally, differences in language, norms of emotion and display 

rules, knowledge of legal practices and civil rights, informal social support, and 

social capital may also shape the differential treatment of non-U.S. citizens. 

 

INTERSECTIONALITY 

As discussed above, discrimination on the basis of ethnoracial identity and 

citizenship status do not operate independent from one another, but as with other 

individual characteristics, are use in combination with one another to make 

judgments, draw stereotypes, and infer attributes.  Collins’ (1990) theory of the 

intersectionality posits that multiple forms of oppression can merge to shape the 

unique experience of individuals and power.  According to Collins: 

“[i]ntersectionality refers to particular forms of intersecting oppressions, 

for example, intersections of race and gender, or of sexuality and nation. 

Intersectional paradigms remind us that oppression cannot be reduced to 

one fundamental type, and that oppressions work together in producing 

injustice.” 
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The intersection of multiple forms of oppression creates social conditions 

for complex patterns of domination, oppression, resistance, and conflict. For 

example, Collins argues, “Race is far from being the only significant marker of 

group difference—class, gender, sexuality, religion, and citizenship status all 

matter greatly in the United States.”  Collins argues that various forms of 

intersecting oppressions may be ranked hierarchically to indicate power 

differentiation between groups.  This hierarchical ranking is referred to as the 

matrix of domination.  In such a framework, individuals and groups possess 

varying amounts of disadvantage and privilege. 

In a revision of her earlier work on intersectionality, Collins (2000) gives 

greater attention to citizenship status as a form of oppression.  Discussing the 

intersection among ethnoracial identity, sex, and citizenship, Collins writes: 

“…varying ethnic and citizenship statuses within the U.S. nation-state as 

well also shape differences among Black women in the United States. For 

example, Black Puerto Ricans constitute a group that combines categories 

of race, nationality, and ethnicity in distinctive ways. Black Puerto Rican 

women thus must negotiate a distinctive set of experiences that accrue to 

being racially Black, holding a special form of American citizenship, and 

being ethnically Latino.” [p. 29] 

 

Collins views citizenship status as a central variable in shaping power 

relationships directly as well as in concordance with other defendant 

characteristics. 

Earlier works on sentencing outcomes have examined the intersection of 

multiple identities.  For example, Steffensmeire et al. (1998) examined the 
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intersection of sex, race, and age, in their study of the sentencing patterns of 

young Black males.  However, to the author’s knowledge, there has been no 

attempt to examine the intersection of defendants’ citizenship status with other 

defendant characteristics. 

 

HYPOTHESES 

This dissertation focuses on the effects of defendants’ ethnoracial identity 

and citizenship status on sentencing outcomes.  Drawing from the prior research 

presented above, several hypotheses are proposed.  Using Blalock’s (1991) 

incremental approach to model building and Collins’ (2000) intersectional theory, 

the effects of defendants’ ethnoracial identity and citizenship status on 

imprisonment and length of sentence are examined through the sequential 

inclusion of independent variables in models of sentencing outcomes. 

The first two hypotheses examine the direct effect of citizenship status on 

sentencing outcomes.  Independent of other defendant characteristics, an 

examination of the citizenship status is important to the understanding of 

disparities in sentencing.  First, the examination of citizenship simply presents a 

type of often-overlooked inequality that exists in our legal system.  Results from 

prior research indicate that citizenship status has a direct effect on courtroom 

processing and sentencing outcomes.  Likewise, the large number of non-U.S. 

citizens in federal criminal court warrants some examination on the effects of 

citizenship status.  Indeed, over 40 percent of defendants sentenced in federal 

criminal court during FY2008 were non-U.S. citizens. 
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Second, examining the punishment of non-U.S. citizens can shed light on 

our own de facto philosophies of punishment.  For example, the practice of “fast-

track” adjudication to expedite the deportation proceedings of non-U.S. citizens 

suggest a criminal justice philosophy congruent with incapacitation as opposed to 

philosophies predicated on the equal treatment of offenders for similar crimes.  

Thus, the direct effect of citizenship status seems to have a pronounced and 

theoretically important role in criminal justice processing.  Hypotheses 1 and 2 

are consistent with prior research findings and suggest that non-U.S. citizens will 

receive harsher sentences relative to U.S. citizens.  The direct effect of citizenship 

status on case-outcomes serves as a starting point for further analysis. 

 

H1: The citizenship status of defendants will predict the probability of 

imprisonment, whereby non-U.S. citizens will have significantly higher rates of 

imprisonment. 

H2:  When observed at the means, the citizenship status of defendants will 

predict the length of imprisonment whereby non-U.S. citizens will have 

significantly longer sentences relative to U.S. citizens. 

 

The third and fourth hypotheses address the relationship between the 

structure of guidelines and variability in unwarranted disparities.  Building on 

theories of structural rationality, Hypotheses 3 and 4 posit that unwarranted 

disparities on the basis of defendants’ ethnoracial identity will be greatest when 
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Guidelines provide the least instruction or certainty in sentencing outcomes.  

Under the federal sentencing guidelines, recommended or presumptive sentences 

of six months or less may result in a sentence of probation whereas presumptive 

sentences of greater than six months require a term of imprisonment.  Thus, when 

the guidelines calculations generate presumptive sentences near six months, the 

formal sentence recommendation is less-formally structured, and therefore 

informal rationale, such as ethnoracial identity, will play a greater role in 

determining imprisonment. 

 

H3: Ethnoracial and citizenship disparities in rates of imprisonment will 

be greatest when the guidelines are the most discretionary in the imprisonment 

decision (a presumptive sentence of six months). 

 

Under the guideline system, sentences of non-confinement decrease as the 

presumptive sentence increases.  Put quite simply, serious offenses are less likely 

to result in sentences of probation relative to minor offenses.  On the lower end of 

the guideline scale, disparities in sentencing are expressed through the 

imprisonment decision. However, as the presumptive sentence increases and the 

odds of probation decreases, disparities in sentencing will be expressed in the 

length of incarceration. Thus, greater unwarranted disparities in sentence length 
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will be observed when the presumptive sentence is long relative to when the 

presumptive sentence is short.2 

 

H4: Ethnoracial disparities in sentence length will be positively related to 

the presumptive sentence length and negatively related to the overall rate of non-

incarceration. 

 

Collins’ (2000) theory of intersectionality suggests that citizenship status 

will interact with other defendants’ ethnoracial identity to shape sentencing 

outcomes. Hypothesis 5 specifically applies Collins’ theory to ethnoracial and 

citizenship variations in imprisonment and sentence length.  Collins’ matrix of 

domination seeks to identify how intersecting oppressions are actually organized.  

Drawn from Collins’ work, this dissertation seeks to identify the specific patterns 

or matrix of inequality for sentencing in terms of defendants’ ethnoracial identity 

and citizenship status.  This dissertation applies specifically to inequalities in 

criminal justice processes and sentencing and would not expect to see identical 

patterns of disadvantage as in other social arenas.  Indeed, while there are general 

patterns of inequalities that are constant across social institutions, particular 

variants are uniquely shaped by the specific social contexts. 

 

                                                
2 As discussed in Chapter 4, the presumptive and actual sentences are presented in the models as 

the logged length of sentence and thus variance is percent change from the reference 

recommended sentence. 
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 H5: Defendants’ ethnoracial identity and citizenship interact to 

significantly predict the probability and length of imprisonment. 

 

 

Prior research on sentencing has attributed ethnoracial disparities in 

sentencing outcomes to additional extra-legal variables such as the type of 

offense, plea-bargaining, criminal record, and details of the crime not considered 

by the guidelines.  Hypothesis 6 predicts that other extra-legal variables may 

account for a portion of the ethnoracial and citizenship disparities in sentencing 

outcomes. 

 

H6: Extra-legal variables will moderate the effect of defendants’ 

ethnoracial identity and citizenship status on odds of imprisonment and length of 

imprisonment. 

Tonry and Coffee (1987) argue that the constraints placed on judges under 

sentencing guidelines have resulted in discretion being shifted from judges to 

prosecutors.  They call this phenomenon “hydraulic displacement” using the 

analogy of a closed system that is constrained at one end.  Johnson’s (2003) 

analysis of modes of conviction under Pennsylvania sentencing guidelines draws 

attention to the varying goals of different courtroom actors.  Johnson argues that 

judges and prosecutors often have differing goals and that these differences can be 

quantifiably assessed through the examination of court records. As discussed in 

Chapter 2, departures are the last opportunity for prosecutors and judges to adjust 
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the outcomes of a case after all other court-processing decisions have been made.  

Thus, when employing Zatz’s theory of cumulative disadvantage, it is noteworthy 

that racial and ethnic disparities in departure are statistically significant, relative 

to other opportunities for unwarranted treatment of defendants. 

Departures from sentencing guidelines and the safety valve provision are 

two sets of courtroom processing variables that have been identified as 

contributing to ethnoracial disparities in sentencing outcomes.  Departures occur 

in several forms through courtroom motions that can be initiated either by a judge 

or the U.S. attorney for the case.  Hypothesis 7 predicts that defendants’ 

ethnoracial identity and citizenship status will impact the odds of receiving a 

departure or safety valve motion and Hypothesis 8 predicts that controlling for 

departures and safety valve motions will reduce ethnoracial and citizenship 

disparities in sentencing outcomes.  Furthermore, judicial departures that are 

supported by the prosecutor (government-initiated departures) will benefit non-

U.S. citizens as a de facto form of “fast-track” departures. 

 

H7: Defendants’ ethnoracial identity and citizenship status will affect odds 

of receiving a departure or safety valve motion. 

 

H8: Courtroom processing variables (departures and safety valve motions) 

will moderate the effect of defendants’ ethnoracial identity and citizenship status 

on the odds and length of imprisonment. 
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Using non-U.S. citizens’ country of origin as an independent variable 

allows for a quantitative examination of ethnic groups that are typically not 

recorded in official data sources.  For example, individuals of Middle-Eastern 

descent are often coded as White or “other” in federal data sources (Tehranian, 

2007).  However, it is possible to examine the sentencing patterns of unreported 

groups by using the country of origin variable as a proxy for non-U.S. citizens’ 

ethnicity.3  An examination of the sentencing patterns of non-U.S. citizens’ 

geographical region of origin allows for greater understanding of overlooked 

defendant characteristics that shape sentencing outcomes. 

H9:  Defendants’ geographical region of origin will significantly predict 

the probability of imprisonment and length of imprisonment for defendants whom 

are non-U.S. citizens. 

                                                
3 See Chapter 4 for a description of creation of the country of origin variable.  
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Chapter 4: Data and Methodology 

 

This chapter provides a detailed outline of the data and research methods 

used in this dissertation.  First, a description of the U.S. sentencing commission 

data is presented, followed by an explanation and rationale for the sampling 

procedure.  Variables used in this project are described in detail and the statistical 

methods used are discussed.  This chapter concludes with an overview of some of 

the methodological assumptions and limitations of this project. 

 

DATA  

The U.S. Sentencing Commission has the statutorily assigned tasks of  

“collecting systematically the data obtained from studies, research, and the 

empirical experience of public and private agencies concerning the sentencing 

process” 28 U.S.C. §995(a)(15) and “serving as a clearinghouse and information 

center for the collection, preparation, and dissemination of information on Federal 

sentencing practices.” 28 U.S.C. 995(a)(12)(A).  As such, the Commission has 

gathered and made publicly available data regarding courtroom processes and 

sentencing outcomes for the federal courts.  This study uses the U.S. Sentencing 

Commission Data (currently FY2000-2003), are available through the Inter-

university Consortium for Political and Social Research (ICPSR 3496, 3497, 

4110, 4290).  The Monitoring of Federal Criminal Sentences Series provides 

information about felony cases and defendants sentenced within federal district 
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courts. The data include all cases received by the U.S. Sentencing Commission 

that had sentencing dates between October 1, 1999, and September 30, 2003.  

Important sentencing variables are included in this data, such as criminal history 

points, nature of the offense(s), guideline adjustments, sentence outcomes, case 

dispositions, demographic information about defendants and other key variables 

that are discussed in detail later in this chapter. 

 

Data Selection Criteria 

Between FY2000 and FY2003, there were over 200,000 sentencing 

adjudications in federal court; however, for this research 174,933 cases were 

selected for analysis.  Four main selection criteria were used in selecting this 

sample.  First, the ten most common offenses were selected, comprising roughly 

81 percent of all sentencing adjudications.  Examining the top ten offense 

categories (displayed in Figure 4.1) has several benefits.  Theoretically, the ten 

most common offenses represent Sudnow’s (1965) definition of “normal crimes” 

or offenses where courtroom norms of appropriate punishment have emerged.  

Thus, cases in this sample represent the most common experiences of defendants 

and avoid unusual cases or outliers.   

Empirically, examining a limited number of offenses allows for controls 

for each offense without losing substantial statistical power.  Albonetti (1997, 

2003) argues that research on sentencing disparities should include dummy 

variables for all offenses in the model to account for the specific base offense 

level and guideline adjustments for each offense.  In other words, guideline 
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offenses vary in terms of the availability to modify or adjust the sentence outcome 

during the adjudication process.  For example, in offenses that involve a firearm, 

the offense score may vary depending on if the gun is brandished verses 

discharged.  Offenses that do not involve firearms would not be subject to the 

same variability as firearm offenses because the offense-specific elements are not 

present.  This is particularly salient in the examination of unwarranted disparities 

in sentencing resulting from the calculation of offense-specific guideline 

adjustments.  However, unlike Albonetti’s work, this dissertation does not attempt 

to examine unwarranted disparity in the determination of final offense levels 

(although Albonetti has clearly shown that this is a important source of 

ethnoracial disparity).  Instead, this study has focused on unwarranted disparities 

after the presumptive sentence has been determined.  The inclusion of the dummy 

variables for the type of offense explores the differentiation in sentencing for 

particular sentences beyond that already included in the guideline calculations. 

Second, the data set used in this dissertation was limited to cases where 

the commission of the offense occurred after November 1, 1997.   Limiting the 

time frame of the offense occurrence removes older or “cold” cases from the data 

and limits the impact of statutory changes to the guidelines.  As noted in Chapter 

2, guideline amendments are annually enacted on November 1st and sentencing is 

based on the guidelines in place at the time the offense was committed, not the 

date of sentencing.  Third, the sample was restricted to the main 94 judicial 

districts; Federal criminal courts in U.S. territories were excluded from data do to 

their small number of cases each year.  Finally, the data was limited to cases with 
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single computations of guidelines due to the complexities associated with 

modeling multiple iterations of sentencing outcomes for a single case.  

 

Figure 4.1: Ten most common primary offenses: 

  1) 2B1.1: theft, larceny, and embezzlement 

  2) 2B3.1: robbery 

  3) 2B5.1: counterfeiting 

  4) 2D1.1: drug trafficking/manufacturing 

  5) 2F1.1: fraud 

  6) 2K2.1: firearms trafficking/violations 

  7) 2L1.1: smuggling aliens 

  8) 2L1.2: unlawful entry 

  9) 2L2.2: immigration document fraud 

10) 2S1.1: laundering of monetary instruments 

 

This dissertation also included pre-sentence descriptive statistics from a 

second source of data available through the Federal Justice Statistics Program 

(FJSP) from the Bureau of Justice Statistics.  The FJSP provides a number of data 

sets pertaining to the federal criminal justice system, including data from the U.S. 

Marshals Service, the Drug Enforcement Agency, the Executive Office for U.S. 

Attorneys, the Administrative Office of the U.S. Courts, the U.S. Sentencing 

Commission, and the Federal Bureau of Prisons.  The FJSP provides an 

opportunity to compare aggregate case processing statistics across stages of the 

criminal justice system.  In pre-dissertation research I attempted to link together 

FJSP data sets to follow the processing individuals through the criminal justice 

system, however such techniques yield a high number of missing values for 

individuals’ racial and ethnic identity.  Thus, the FJSP data is not used for 
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statistical analysis, but is used to provide some descriptive statistics of criminal 

justice processing. 

 

VARIABLES  

The variables used in this study can be separated into six types:  1) 

defendant characteristics, 2) legally relevant variables, 3) additional extra-legal  

variables, 4) courtroom processing variables, 5) sentencing outcome variables, 

and 6) control variables.  In this section, all of the categories of variables are 

discussed in detail.  Additionally, Table 4.5 provides a summary of all of the 

variables and the coding procedures for each variable used in this dissertation. 

 

Defendant Characteristics 

Race and ethnicity are often central factors in research on crime and 

criminal justice.  In quantitative analysis of individual level data, the inclusion of 

race or ethnicity is often essential as either a key variable of interest or as a 

control variable for model specification.  Despite the common inclusion of race 

and ethnicity in empirical research, there is often little discussion about the 

substantive meaning or construction of race and ethnicity as a variable.  For 

example, a race and ethnic measure serves as a construct of a larger theoretical 

concept such as ascribed status in discrimination research, self-concept in identity 

research, or cultural membership in theories of inter-cultural differences.  The 

theoretical justification for the inclusion of race and ethnicity in a model also has 

implications for its measurement.  For example, research on identity would 
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benefit from a measure that is self-defined, whereas self-definitions may not be 

important for research on discrimination.  Secondary data often limit the choices a 

researcher has in the construction of race and ethnicity variables.  This is the case 

in the analysis of most federally collected data. 

In June 1999, President Clinton issued an executive memorandum to the 

Secretary of the Interior, the Attorney General, and the Secretary of the Treasury 

directing them "to design and implement a system to collect and report statistics 

relating to race, ethnicity, and gender for law enforcement activities in each 

department."  Federal departments were required to submit their data collection 

proposals and the Office of Management and Budget (OMB) revised the 

Standards for the Classification of Federal Data on Race and Ethnicity [62 Fed. 

Reg. 58782 (1997)].  As part of the revised OMB standards, Federal agencies are 

required to collect a minimum of five categories for data describing race: 

 

  *   American Indian or Alaska Native, 

  *   Asian,  

  *   Black or African American, 

  *   Native Hawaiian or Other Pacific Islander, and 

  *   White.  

 

Additionally, two categories are required for data collected describing 

ethnicity:  

 

  *   Hispanic or Latino, and  

  *   Not Hispanic or Latino. 
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OMB encourages agencies to collect data concerning race and ethnicity by 

self-report using the two-question format and allowing multiple responses to the 

race question.  For purposes of implementing the Executive Memorandum on 

Fairness in Law Enforcement, Federal agencies are permitted to record a single 

race category by observation.  

The combination of Hispanic or Latino ethnicity and race into a single 

“ethnoracial” concept is often done in statistical research (Hollinger, 1995; 

Torres-Saillant, 2003).  Although this combination seems to inaccurately reflect 

individuals’ cultural experiences (Hollinger, 1995), it does seem to match with 

individuals’ self-identification of Hispanic or Latino as synonymous with racial 

identity in the U.S. (Lee and Bean, 2003).  Indeed, combining race and ethnicity 

together can provide a clearer understanding of the relationship between race and 

ethnicity.  Zatz (2000) review of empirical research on criminal justice decision-

making found that studies that include Hispanics as a separate ethnoracial 

category have repeatedly demonstrated that there are important differences in the 

court processing of Whites, Blacks, and Latinos.  Practically speaking, the lines 

between race and ethnicity in social science research are often fuzzy and 

unscientific at best and are rooted in the specific social location of the research. 

The U.S. Sentencing Commission’s classification of race and ethnicity 

mirror the standards set forth by OMB (though the federal courts are not bound by 

these standards). After interviewing defendants, federal probation officers record 

demographical information about defendants in pre-sentence reports.  In this 

research, Hispanic or Latino identity is merged with race to create an ethnoracial 
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variable (all individuals who were of Hispanic or Latino/a origin are coded as 

Hispanic: for all other individuals, the race variable is used for ethnoracial 

identity).  The primary reason for this categorization in is a belief that courtroom 

officials, as true in the general public, have “racialized” Hispanic and Latino/a 

identity (Delgado & Stefancic, 1998).  This is reflective in the distinctive 

sentencing differences that are presented in this dissertation and other works 

(Zatz, 2000). Likewise, the Commission combines a diverse population into a 

single Asian or Pacific Islander ethnoracial classification.  Although these 

classifications are less than ideal, they do allow for an examination of ethnoracial 

disparities in a broad quantitative sense. 

As discussed in Chapter 3, the central theories at issue in this dissertation 

view race as an ascribed status that shapes the actions of courtroom officials.  In 

other words, studies of discrimination should attempt to identify and use the 

determining factors of discrimination.  The term “Hispanic” is used in this 

dissertation instead of Latino/a because “Hispanic” is the term used by the U. S. 

Sentencing Commission overseeing the construction of the data set and do not 

necessarily capture individuals’ self-identification.  Thus the base measure of 

ethnoracial identity is Black, White, Asian or Pacific Islander, and Hispanic.  

Additionally, analysis will examine defendants’ country of origin in combination 

with ethnoracial identity. Non-Hispanic American Indian or Alaska Native, and a 

Multi-racial category have been excluded from analysis due to a small number of 

cases and high proportion of missing values distributed across other variables of 
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interest.  Ethnoracial identity of defendants is coded as 4 dummy variables: Asian 

or Pacific Islander, Black, White, and Hispanic.  

Citizenship status refers to the legal definition of citizenship as discussed 

in Chapter 3.  The citizenship status of defendants was coded as a dummy 

variable: U.S. citizen=0, non-U.S. citizen=1.  Likewise, the coding for defendants’ 

sex was a basic dummy variable female where 0=male and 1=female. 

Some of the analysis in this dissertation examines non-U.S. citizens’ 

geographic region of origin.  Dummy variables were created for different 

geographic regions: Mexico, Latin American and Caribbean, Europe, Africa, the 

Middle East, and Asia & Pacific Islands.  Figure 4.2 presents of map of the world 

with the color-coding of the different geographic regions used in this dissertation.  

Geographical regions were used for analysis, as opposed to country of origin 

(except in the case of Mexico), due to small sample sizes for individual countries.  

Additionally, several selection criteria were used to select geographical region 

including geographical proximity to another region and historical aggregation of 

regions.  Grouping countries together is theoretically fuzzy and clearly multiple 

groupings are possible.  Preliminary analysis examined other groupings of 

defendants’ country of origin, including membership in trade organizations, 

distance of countries’ capitals from Washington D.C., religiousosity of citizens, 

and ratings on a world values survey (Inglehart, 1995); however, such codings 

were beyond the scope of the theories tested in this dissertation.   

The geographic region approach used in this dissertation provides another 

means of thinking about citizenship as juxtaposed to ethnoracial categories.  
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Identifying geographical regions allows for the examination of ethnoracial groups 

that are excluded from the ethnoracial categories available in federal data.  For 

example, “middle-eastern” nationality of non-U.S. citizens can be examined as 

discussed in Chapter 3.  As Figure 4.2 indicates defendants from Australia, 

Canada, Iceland, and New Zealand were excluded from analysis due to small 

sample sizes. 

Prior research on state sentencing has found that defendants’ age has a 

nonlinear (concave) effect on sentencing outcomes.  This is also true within the 

federal system, where yearly differences in young adulthood have a more 

pronounced effect on sentence length relative to yearly differences in older 

adulthood.  Therefore, using Bushway and Piehl’s (2001) approach, defendants’ 

age was coded as two variables, a continuous variable and the transformation age 

squared.  The continuous coding of age shows that sentence length increases with 

age, however this increase gets smaller as age increases (accounted for by the age-

squared transformation). 

Defendants’ educational attainment was coded as four dummy variables: 

less than high school, high school graduate, some college, and college education 

or beyond college.4  The marital status of defendants and the presence of 

dependants were included in analysis to control for the variation in family and 

social networks and obligations.  Recent work that has examined the collateral 

consequences of imprisonment and the importance of primary social networks in 

                                                
4 Education was disaggregated into multiple categories in preliminary analysis, but did not have 

findings significantly different than those presented. 
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recidivism indicate the importance of family ties.  The presence of dependants 

supported by the defendant was coded as a dummy variable dependant(s)=1 and 

no dependant(s)=0 and Marital status was coded as four mutually exclusive 

dummy variables: single, cohabitating, married, and divorced, widowed, or 

separated. 

 

Legally Relevant Variables 

There has been discussion and debate about the proper methods of 

modeling legally relevant factors of sentencing guidelines (see Albonetti, 2003; 

Steffensmeier and Demuth, 2001; Bushway and Piehl, 2001; Engen and Gainey, 

2000; Ulmer, 2000).  As discussed in Chapter 2, most guideline systems use an 

offense seriousness score and prior criminal record to determine a final range of 

sentencing outcomes.  Under the Federal Sentencing guidelines this guideline 

table is shown in Figure 2.2.  Prior work on sentencing guidelines used the 

offense seriousness score and prior criminal record as continuous variables in the 

modeling of legally relevant determinants of sentencing outcomes (Dixon, 1995; 

Mustard, 2001; Johnson, 2003).  Using this approach, some researchers have 

coded offense seriousness scores and defendants’ prior criminal records as two 

separate variables.  

Other studies used this same technique, but also included dummy 

variables for categories of offense (e.g., violent crimes, drug crimes, property 

crimes, etc.) or restricted the sample to a specific category of offenses (e.g., only 

drug crime, only property crimes, etc.) (Steffensmeier and Demuth, 2001; 
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Steffensmeier et al., 1998; Crawford, Chiricos, and Kleck, 1998; Everett and 

Wojtkiewicz, 2002; Hofer et al, 1999; Holleran and Spohn, 2004; Johnson, 2005; 

Kautt, 2002; Kramer and Ulmer, 2002).  Thus, this approach uses the offense 

seriousness score and prior criminal record as continuous variables and accounts 

for the variation that may occur between different crimes of conviction by 

including dummy variables for offense categories. 

While both methodological approaches described above capture the main 

legal criteria that judge’s use in determining sentencing outcomes (offense score 

and prior criminal record), there are two main criticisms of this approach to 

modeling legally relevant variables.  First, there is a great deal of unexplained 

variance when using prior criminal record and seriousness of offense to predict 

sentencing outcomes (Engen and Gainey, 2000).  For example, using data from 

the Washington state criminal courts, Engen and Gainey illustrated the low 

predictive accuracy of using the prior criminal record and offense seriousness 

score by regressing the two variables on the midpoint values of each of the cells 

of the Washington state guidelines.  Thus, if the guideline prescribed a sentence 

between 3 to 5 months of imprisonment, then the midpoint of the guideline range 

would be 4 months; whereas if the range was 80 to 100 months, then the midpoint 

is 90 months.  The authors reported that prior criminal record and offense 

seriousness variables explained only 77 percent of the variance.  When this same 

procedure is conducted with the federal sentencing guidelines used in this 

dissertation, offense score and prior criminal record score explain 81 percent of 

the variance (see Table 4.1).   
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A second concern regarding the approaches described above is that 

offense severity and prior criminal record scores may capture both legal and 

extra-legal determinants of sentencing (Albonetti, 1997, 2003; Engen and Gainey, 

2000; Ulmer, 2000; Bushway and Piehl, 2001).  In other words, prior criminal 

records are legal variables that are quantified and used to calculate sentence 

ranges; however, prior criminal records also hold qualitative meanings about 

defendants’ character.  Likewise, offense severity scores may hold both legal and 

extra-legal meanings to courtroom officials.  To the extent that judges or 

prosecutors use defendants’ prior criminal record or offense severity to craft a 

sentence beyond the specific length determined by the guidelines, then prior 

criminal record and offense severity scores are both legal and extra-legal 

variables.  

As discussed above, many studies of sentencing guidelines include 

categories of offenses (e.g., only drug crime, only property crimes, etc.) as 

dummy variables along with criminal history and offense severity scores.  Some 

state guidelines systems take into account the offense categories and have specific 

sentencing ranges or guideline tables for specific offense categories (e.g., 

guidelines for violent offenses and guidelines for non-violent offenses).  Thus, 

including dummy variables for offense categories may provide measures of 

legally relevant courtroom processes.  In the federal system, however, categories 

of similar offenses have very limited utility for capturing measures of legally 

relevant courtroom processes.  
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Albonetti (2003) argues against the use of categories of crimes to measure 

legally relevant variables under federal sentencing guidelines.  Instead, Albonetti 

includes dummy variables for the specific offense. According to Albonetti, 

specific offenses of conviction under the federal sentencing guidelines expose 

defendants to different legal risks (i.e. relevant conduct adjustments).  In other 

words, Albonetti argues that the inclusion of generic “categories of offense” 

variables, do not adequately capture the specific relevant conduct that is 

associated with the criminal offense.  For example, a “drug crime” includes the 

specific offenses: §2D1 (manufacturing or trafficking) and §2D2 (possession).  

Each offense type has specific relevant conduct adjustments, thus the two offenses 

are handle differently in courtroom processing. Albonetti posits, “[t]he dummy 

variable guidelines offense contrasts are theoretically important as a means of 

capturing the very structure of the guidelines, one that is specific to offense in 

establishing the base offense level to which additional relevant conduct 

information is methodologically considered as points added to the base offense 

level.” 

Albonetti’s inclusion of dummy variables as controls for legally relevant 

courtroom processes changes the interpretation of the coefficients for seriousness 

of offense and prior criminal record, whereas the dummy variables are the first 

order effects of the specific offense on sentencing outcomes and the prior criminal 

history and offense severity scores are second-order effects, capturing the 

decision-making processes of courtroom actors after the base-level offense score 

is established.  The coefficients for the second order effects of prior criminal 



 111 

history and offense severity scores do not indicate whether the application of 

relevant conduct adjustments are warranted or unwarranted.  Thus, prior criminal 

history and offense severity scores only represent a courtrooms final decision-

making and do not measure the prior decisions that lead to the determination of 

those scores. 

Much of the unwarranted disparity that occurs in the federal criminal 

courts may occur in the application of relevant conduct adjustments to the base 

line offence level.  This can be thought of as “hidden disparity,” because it occurs 

in the courts’ “findings of facts” and, thus, is often overlooked as part of the 

sentencing adjudication procedure. Indeed, this could be examined by modeling 

the final offense level of defendants, examining the base-level offense and the 

application of guideline adjustments by specific groups.  Albonetti’s approach to 

modeling sentencing outcomes attempts to account for these unwarranted relevant 

conduct adjustments, while many other models ignore these courtroom processes 

as a source of unwarranted disparity.   

While Albonetti’s model clearly represents an improvement in modeling 

legally relevant variables, there are some issues of concern.  First, using dummy 

variables to control for the specific offense type does not capture the variation in 

the baseline offense level that occurs within the same offense type.  For example, 

the baseline offense level for §2D1 (manufacturing or trafficking) can vary from 

an offense score of 6 (where probation may be an option) to 42 (required life 

sentence) depending on the specific amount and type of drugs and the statutes of 

violation.  Second, as stated above, Albonetti has isolated one measure of 
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decision-making processes of courtroom actors in the second ordered effects; 

however, it is not possible to identify how much of the second ordered effect is 

due to legal verses extra-legal determinants.  Thus, for this dissertation, the type 

of offense and the type of drug (if applicable) are both operationalized as extra-

legal variables that shape sentencing outcomes after holding constant their impact 

on the calculation of guideline ranges.  The “type of offense” variables are 

discussed in detail concluding this section on legally relevant variables. 

There have been other techniques for modeling legally relevant variables.  

For example, Kautt and Spohn (2002) took a similar approach as Albonetti by 

modeling both the specific type of drug offense (distribution, import/export, 

communication facility, possession, and manufacturing) and the specific type of 

drug (crack cocaine, powder cocaine, marijuana, heroin, etc.)   Using this 

approach, the authors were able to examine the interaction between the type of 

drug and defendants’ race.  According to the authors, the “type of drug” dummy 

variables were considered as extra-legal variables because measures for offense 

seriousness score, prior criminal record, and dummy variables of mandatory 

sentencing statutes and the specific drug offenses were already included in the 

model.  Similarly, using Pennsylvania state sentencing data, Demuth & 

Steffensmeier (2004), attempted to address the issue of legal and extra-legal 

discretion in the prior criminal record score by including separate measures for 

prior contact with the criminal justice system, prior felony arrest, prior felony 

conviction, prior failure to appear filing, or have an active criminal justice status. 
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Another approach to modeling legally relevant variations under sentencing 

guidelines is to use the “presumptive sentence” instead of the offense and prior 

criminal history scores (Moore and Miethe, 1986; Engen and Gainey, 2000).  

According to Engen and Gainey (2000), the presumptive sentence is the sentence 

determined by the sentencing grid.  Because sentencing grids don’t prescribe a 

specific sentence, but instead a range of sentences, a specific sentence length is 

given to each guideline range.  This could be the midpoint of the sentencing range 

(Engen and Gainey, 2000), the maximum value (Albonetti, 2002) or minimum 

value (Bushway and Piehl, 2001).  The decision of the specific value assigned to 

each cell of the sentencing grid should be driven by the theory of sentencing and 

the structure of the guideline system.  For example, Bushway and Piehl (2001) 

used the minimum sentence in analyzing sentencing disparities under Maryland’s 

state guidelines because Maryland judges are instructed to sentence at the bottom 

of the guideline range unless aggravating factors exist.  Under the federal 

sentencing guidelines, judges are not given instructions regarding crafting a 

sentence within the guideline range.   

It is worth noting that sentences within the federal system tend to be 

skewed towards the lower end of the guideline range.  Table 4.2 indicates that 

roughly 42 percent of sentences in the sample fall below the guideline range and 

38 percent of sentences are the guideline minimum sentence.  Indeed, only 10 

percent of sentences are above the midpoint of the guideline range.  Table 4.2 also 

suggests defendants’ ethnoracial identity and citizenship status is related to the 

distribution of sentences in and around the presumptive guideline range.  
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An examination of the average sentence as a percentage of the minimum 

presumptive sentence also indicates that sentences tend to fall below the guideline 

average.  Table 4.3 presents the adjudicated sentence as a percentage of the 

minimum sentence, where the given sentence is the numerator and the guideline 

minimum is the denominator.  Summary statistics from Table 4.3 indicate that 

defendants on average receive roughly 86 percent of the minimum presumptive 

sentences if mandatory minimums are included in the analysis and 88 percent 

when looking at all cases excluding mandatory sentencing requirements.  As with 

Table 4.2, Table 4.3 also suggests that enthnoracial and citizenship differences in 

sentencing distribution may exist. 

Sentences that fall within the guideline range also tend to be closer to the 

lower end of the range.  Table 4.4 presents the means of sentences within the 

presumptive guideline ranges using an index where 0 is the minimum sentence .5 

is the midpoint and 1 is the maximum sentence within the guideline range.  For 

example, if a guideline range was 11 to 20 months, then 11 months would be an 

index score of 0, 15 months would be an index score of .5, and 20 months would 

be and index score of 1.  The index is used to account for the differences in the 

length and scope of possible presumptive sentences under federal sentencing 

guidelines.  Table 4.4 indicates that the average sentence that was within the 

presumptive guideline range tends to be at the 20th percentile of the possible 

guideline sentence.  When sentences involving mandatory minimums are 

excluded from the calculation, the average sentence is at the 24th percentile of the 

guideline range.  As earlier tables indicated, there may exist a selection bias of 
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sentences that fall within the guideline range.  Interestingly, preliminary results 

from Tables 4.2, 4.3, and 4.4 indicate a moderate trend of sentences being closer 

to the minimum guideline range rather then the maximum guideline range.  While 

this dissertation uses the midpoint of the guidelines cell as the presumptive 

sentence, analysis using the minimum presumptive sentence was also conducted 

with no major changes in the substantive findings, but a decrease in overall 

models linearity or R squared.  

The presumptive sentence in this research is the natural log of the 

guideline midpoint. The midpoint of the guideline sentence was logged to more 

adequately reflect the dependent variable, which is the log transformation of the 

final sentence length.  This “log-log” modeling approach has been used by 

Bushway and Piehl (2001) and allows for straightforward interpretation of the 

percent change in presumptive sentences as a percent change in actual sentence 

length.  Presumptive sentences of life in prison were recoded to 470 months to 

allow for the quantification of recommended life sentences.  Thus, when the final 

offense level and criminal history points resulted in a recommended sentence of 

360 months to life in prison, then the midpoint of the guidelines was coded as 415 

months [(360 + 470) / 2] and the presumptive sentence value was the natural log 

of 415 months or 6.02828.   

 

Additional Extra-Legal Variables 

Extra-legal variables are factors that influence sentencing outcomes 

beyond that warranted by legal code.  Clearly, defendants’ ethnoracial status, sex, 
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and socioeconomic status are extra-legal variables; however, “legal variables” that 

are used to determine sentencing outcomes may also be “extra-legal” to the extent 

they affect sentencing beyond that prescribed by statute.  For example, courts use 

the seriousness of offense score, prior criminal record, the type of offense, and the 

type of drug for drug offenses to determine sentencing outcomes.  However, these 

four variables can have an influence on sentencing beyond that warranted by law.  

After controlling for the presumptive sentence, Bushway and Piehl (2001) found 

that defendants’ criminal history and offense seriousness scores significantly 

predicted sentencing outcomes under Maryland’s guideline system.  To the extent 

that defendants’ criminal history results in punishment beyond (or short of) that 

required by law, then defendants’ criminal history is an extra-legal variable.  In 

this dissertation, six “legal variables” are examined as extra-legal after controlling 

for the presumptive sentence: the type of offense, the type of drug for drug 

offenses, the criminal history score, the final offense score, the application of 

mandatory minimums for gun offenses, and the application of mandatory 

minimums for drug offenses. 

As discussed above, data for this dissertation were limited to the ten most 

common offenses (see Figure 4.1).  Each offense was coded as a dummy variable 

with 2D1.1 “drug trafficking/manufacturing” as the reference variable.  

Additional analysis separated drug trafficking/manufacturing into the groups 

based on the primary drug for the offense: marihuana, powder cocaine, crack-

cocaine, and other drugs.  Each of these drug types was coded as dummy 

variables with marihuana as the reference variable. 
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Criminal history and offense severity were coded as continuous variables 

as calculated during the sentencing hearing as the criminal history score and final 

offense level.  The criminal history score ranges from 0 to 126 and final offense 

level ranges from 0 to 48.  

The applications of mandatory minimum statutes for gun and drug 

offenses are already included in the calculation of the presumptive sentence 

variable.  Therefore, including mandatory minimum variables in the model 

captures the extra-legal influence of mandatory minimums on sentencing 

outcomes.  Mandatory minimums for gun and drug offenses are coded as two 

continuous variables for number of months mandated by statute.  As with the 

presumptive sentence, mandatory, minimum statutes that mandated sentences of 

life in prison were recoded to 470 months. 

Plea-bargaining has an association with sentencing outcomes and judicial 

departures (Griswold, 1987; Kramer & Ulmer, 1996).  Negative case outcomes 

for defendants who have gone to trial have been referred to as a “trial penalty” 

and been shown to be related to defendants’ ethnoracial identity.   Similarly, 

preliminary analysis reveals a relationship between plea or trial and race/ethnicity 

(Steffensmeier and Demuth, 2001).  Therefore, Trial has been included in this 

study and coded as a dummy variable (plea = 0, trial = 1). 
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Courtroom Processes Variables 

As discussed in Chapter 2, there are two forms of guideline departures: 

judicial departures and substantial assistance departures.  Departures were coded 

into dummy variables with no departure as the reference.  Judicial departures 

were coded in two different ways depending on the model.  In the first models 

presented in this research, judicial departures were coded as two dummy 

variables: upward judicial departure for sentences above the guidelines and 

downward judicial departure for sentences below the guidelines.  In later models, 

judicial departures are coded as three dummy variables: upward judicial 

departure, downward judicial departure, and government-initiated departures.  

Government-initiated departures are downward judicial departures that are 

supported by the prosecutor in the case.  In the 2003 annual report to Congress, 

the Commission examined the reasons given for downward judicial departures 

and attributed some of these departures to government initiation.  The 

Commission stated that it “could not definitively determine the attribution for 

every case;” however, based on a review of the available sentencing 

documentation by USSC legal staff, the Commission argued that the 

overwhelming majority of the government-initiated departures identified were 

correctly categorized.  Using the same coding criteria as the Commission, I 

recoded downward judicial departures as government-initiated departures when 

appropriate.  A list of reasons for departure that resulted in a classification of 

government-initiated departures is provided below.  Roughly 19% of all 
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downward judicial departures were recoded as government-initiated departures.  

Descriptive statistics of the rates of departures are presented in Table 4.5. 

Separating departure into multiple dummy variables provides two important 

pieces of information.  First, the variables provide information about the direction 

of departures (upward or downward).  Second, the variable identifies the party 

that filed or supported the motion to depart (judge or prosecutor). 

 

 

Reason for Downward Judicial Departure Resulting in Classification as a 

Government-Initiated Departure: 

Pursuant to plea agreement  

Fast track  

Savings to government  

Early plea  

Deportation  

Waiver of indictment and/or appeal  

Other government motion  

Global disposition  

Due to stipulations 

Pursuant to binding plea agreement 

Facilitated early release of material witness 

Joint recommendation  

Large number of immigration cases 

 

 

When examining sentencing disparities, coding departures as dummy 

variables can be problematic because the dummy variables do not specify actual 

deviation in sentence length.  In other words, the application of a departure allows 

for sentencing above or below the sentencing guideline, but departures do not 

specify the length or proportion of the departure.  For example, in an examination 



 120 

of ethnoracial disparities in the federal courts, Hispanic defendants have higher 

odds of receiving downward departures relative to White defendants; however, 

the average length of departures for Hispanics is shorter than the average length 

for Whites.  Thus, Hispanics benefit less than Whites for downward departures 

even though Hispanics receive more downward departures than Whites.  Griswold 

(1987) attempted to address this issue by using the midpoint of each guideline 

sentencing ranges in the sentencing table to create a ratio variable of the size of 

departure in his study of judicial departures under the Florida sentencing 

guidelines.  Similarly, Kramer and Ulmer (1996) also created a ratio variable to 

assess the size of the departure.  This is similar to the analysis presented in Table 

4.3.  However, creating a ratio variable for final sentence outcomes is more 

problematic with the federal guidelines system for two reasons.   

First, departures may result in sentences of non-imprisonment, thus a ratio 

measure of departures may not have a straightforward interpretation. Under the 

federal guideline system, defendants who receive sentences at the lower end of 

the guideline range may be eligible for alternative forms of confinement as 

opposed to prison.  For example, sentences below 16 months may allow the 

defendant to serve half of his or her sentence in intermittent confinement, 

community confinement, or home detention (See discussion of sentencing zones 

in Chapter 2 for further information).  Therefore, using sentencing length as a 

means of creating a ratio variable may not take into consideration that lower 

sentences may result in other nonequivalent forms of corrections. 
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Second, federal mandatory sentencing statutes may cause the sentence to 

fall outside a guideline range.  For example, Statue 18 U.S.C. § 924(c), 

constructive possession or use of a firearm during a drug or violent offence has a 

5 year mandatory sentence to be served consecutively after any other sentence.  

Therefore, final sentence length would not provide an accurate assessment of the 

amount by which a departure case deviates in terms of sentence length.  

The categorical construction of the departure variable in this study does 

not account for the amount by which departure cases deviate in terms of sentence 

length; however, there is an advantage to this approach.  As discussed above, 

sentencing departures should be thought of as a “final adjustment” in the 

sentencing process in which many discretionary decisions have occurred.  Prior 

research has used sentence length as a rough measure of cumulative disadvantage, 

but studies that use sentence length as a dependent variable could not identify 

specific instances in the processing of cases that unwarranted disparity occurs.  

Similarly, the application of sentencing guidelines does not prevent court officials 

to exercise discretion in other parts of the sentencing process. Departures, 

however, are different from other sentence adjustments because they occur after 

other forms of discretion have been exhausted.  In other words, by using departure 

categories as a dependent variable, this study is able to examine one discretionary 

decision of court officials while controlling for other prior discretionary decisions.  

Departures represent a shift away from Weber’s (1957) substantive rationality, in 

which a system adheres to clearly defined rules, to instrumental rationality, in 

which formal procedures may be altered for more desirous outcomes. 
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A second court-processing variable included in this study is the safety 

valve provision.  As discussed in Chapter 2, the safety valve provision was 

implemented to benefit first-time offenders by allowing for sentencing below the 

statutory sentencing range.  The application of the safety valve provision was 

coded as a dummy variable (safety valve=1, no safety valve = 0). 

 

SENTENCING OUTCOME VARIABLES 

Sentence length is coded as a continuous variable of months of 

imprisonment ordered.  As with the presumptive sentence and mandatory 

minimums, life sentences and sentences greater than 470 months were recoded as 

470 months to address outliners.  Additional information about transformation of 

the dependent variable is discussed in the analysis section below. 

 

Control Variables 

The federal districts of adjudication were coded as 94 dummy variables to 

control for variation between districts in regard to the interpretation of the legality 

of sentencing departures on the bases of non-U.S. citizenship status (see United 

States v. Flores-Uribe 106 F.3d 1485 (9th cir. 1997), Unite State v. Clase-Espinal 

115 F.3d 1054 (1st cir. 1997), United States v. Hernandez-Reyes 114 F.3d 800 

(8th cir. 1997).  As discussed above, there are 97 judicial districts in the U.S., 

which comprise the 12 federal judicial circuits.  District dummy variables have 

the additional benefit of controlling for geographical variation in sentencing.  
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Kautt (2000) has argued that it is critical to include judicial district dummy 

variables in models of sentencing to control for both contextual and 

environmental factors.  According to Kautt, judicial districts represent geographic, 

organizational, and political features of court communities that cause variation in 

levels of sentencing disparity. 

As mentioned in the section above on sample selection criteria, the data 

set was restricted to offenses that occurred between November 1, 1997 and 

October 31, 2003 to control for changes in federal sentencing policies.  

Additionally, four fiscal year dummy variables for the date of sentencing were 

included to control for historical events using FY2003 as the reference. 

Controlling for the year of sentencing accounts for changes in the social and legal 

climate over the four years of data.  For example, the terrorist events of 

September 11, 2001 occurred during the period of data collection and could be 

relevant to disparities in the sentencing of non-U.S. citizens. 

 

MISSING DATA 

After limiting the data to the selection criteria described above, some 

additional cases were excluded due to missing values.  This comprised roughly 

7.7 percent of cases in the sample.  Missing data present concerns for the accuracy 

and generalizability of research findings.  Imputation of data to replace missing 

values may be one means of addressing missing data concerns (King et al., 2001); 

however, for this project excluding cases with missing data is arguably the most 

appropriate approach relative to other alternatives.  One common alternative is 
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imputing a value of central tendency, such as the mean, for the missing values.  

However, this generally results in smaller standard errors thus increasing the 

likelihood of type I error.  Other imputation procedures, such as multiple 

imputation, replacement of values with random values between the confidence 

intervals, or taking the mean values of multiple imputations present problems of 

replication of findings and are predicated on the assumption that missing values 

are distributed at random. Indeed, imputation procedures that assume that data are 

missing at random are used to increase statistical power; however, the data used in 

this study are large enough to provide ample statistical power for analysis.   

Of greater concern is that values are systemically missing related to key 

variables of interest and, thus, it is important to examine the pattern of missing 

data.  Table 4.6 presents results of excluded cases by the key variables in the 

model.  As Table 4.6 indicates, three variables have missing values of greater then 

2 percent and are all defendant characteristics: education, presences of 

dependents, and marital status.  Additionally, several other variables had less then 

1 percent of values missing.  There were no known missing values for the 

variables of ethnoracial identity, judicial district, the type of offense, and fiscal 

year of sentencing because these variables were used as selection criteria for 

sampling.  Finally, no missing data were found for safety valve departures or 

other forms of departures because absences of a value for these variables are 

assumed to be an absence of a judicial motion. Thus it is possible that some of the 

values coded as no departure are actually missing values.  
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Table 4.7 presents the distribution of excluded cases by key variables of 

interest.  The first column indicates the distribution for cases included in this 

dissertation.  The second column shows the distribution of the variables excluded 

from the model due to missing values.  The third column presents distributions for 

all cases in the data set and the fourth column shows the percentage point 

difference between the data set used for analysis and the full data set. Overall, 

Table 4.7 indicated that missing values are not missing at random, but are 

systemically concentrated among cases involving defendants who are Mexican 

citizens.  Additional analysis (not shown) finds that in cases where the defendants 

are Mexican citizens, the courts had high rates of missing values for three 

variables of interest: educational attainment, marital status, and number of family 

dependents.  However, the fourth column of Table 4.7 indicates that exclusion of 

cases with missing values results in only a small change in the proportion of cases 

involving Hispanic non-U.S. citizens and Mexican citizens with changes of 31.0 

percent to 29.4 percent and 25.6 percent to 23.8 percent respectively.  Thus, 

results should be interpreted with understanding that Hispanic non-U.S. citizens 

may be slightly underrepresented in the sample due to incomplete information 

about marital statues, educational attainment, and presence of dependents. 
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ANALYSIS 

Once the data had been cleaned, zero ordered correlations were run to test 

for autocorrelation.  No unexpected correlations were found between key 

variables of interest.  A correlation matrix of variables is available upon request.  

The primary statistical analysis in this study examines the linear 

association between the sentencing outcomes (length of sentence) and extralegal 

variables using tobit regression.  A sequential modeling approach is used 

beginning with a base model that includes only legally relevant variables, control 

variables, and defendants’ demographic information.  Additional variables of 

theoretical interest are entered into the model to examine their effects on 

sentencing outcomes and the overall improvement in the model. Changes and 

general trends across sequential models in the estimation coefficients for 

ethnoracial and citizenship variables are also noted.   

Identical models for each ethnoracial group and citizenship status are also 

run and Z test of coefficients are used to compare intercepts and slope coefficients 

between two ethnoracial or citizenship sub-samples.  Put another way, means tests 

are used to examine the relative influence of independent variables between two 

groups of interest.  This has an advantage over the use of interaction terms by 

allowing for differences in the intercepts between sub-samples.  An additional 

advantage is in the ease of interpreting differences in estimates between two sub-

samples. 
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Finally, binomial and multinomial logistic regression analyses are also 

used in this study to examine the key variable associated with extra-legal 

variables and courtroom processes.  Using logistic regression to provide 

predictive probabilities is useful in examining the influence of extra-legal 

variables on courtroom processes variables, whereas the tobit model examines the 

specific impact of the extra-legal and courtroom processing variables on 

sentencing outcomes.  This approach is useful in a situation where one group 

receives a higher rate of a sentencing benefit, however the overall impact of 

departures on sentence outcomes is lower for that group compared to other 

groups.  

  

Tobit Models 

The tobit regression model may be used when data is censored or all of the 

values of the independent variable are known, but observations are limited beyond 

a particular value.  In other words, sentences of negative values are not possible 

and a disproportionate number of sentences are clustered at the lowest possible 

value: 0.  In sentencing research, censoring is an issue of concern because 

sentences of probation are recorded as a length of incarceration of (y=0), thus 

sentences are “censored” at the zero value and create a skewed distribution.  The 

censoring of y=0 is sometimes referred to as corner solution models, because a 0 

value of y is not truly censored, but is limited to strictly positive values 

(Wooldridge, 2003); however, the tobit model is still applicable in this situation.  

Several studies of sentencing outcomes have used the tobit model to address 
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corner censoring.  For example, in Albonetti’s (1997) examination of federal 

sentencing outcomes for drug offenses, she set the lower limit of censoring value 

at y=0 or a sentence of no months of imprisonment. (see also Bushway and Piehl, 

2001; Kurlychek and Johnson, 2004; Rhodes, 1991). 

Additionally, censoring can also occur on both lower and higher values of 

the dependent variable.  For example, Bushway and Piehl’s (2001) examination of 

unwarranted disparities in sentencing outcomes under Maryland’s sentencing 

guidelines applied both corner censoring of y=0 at the lower limit and y=40 years 

at the upper limit.  Bushway and Piehl’s use of both lower and upper censoring 

limits for the tobit model has the advantage of limiting the influence of lengthy, 

high-right sentences or sentences of life.  However, the disadvantage of the 

application of both lower and upper limits is that it complicates the decomposition 

of the tobit model to examine the marginal effects of the independent variables set 

at a particular value (usually the mean) on both the censoring of y and the value of 

y when y is uncensored.  

The corner censoring of sentences at y=0 is not just a mathematical 

problem, but is also a theoretical issue.  The difference between probation and 1 

month in prison is qualitatively different from the difference between 120 months 

and 121 months.  Differences between probation and incarceration hold 

significant symbolic meaning for all courtroom actors.  Censoring the sentence of 

zero months in prison accounts for some of the higher symbolic meaning given to 

sentences without incarceration. 
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The tobit model has the advantage of producing less biased estimators 

over traditional OLS regression when examining censored or limited outcomes 

data; however, the tobit model has several key assumptions about models.  First, 

the tobit model is predicated on the assumption that the same independent 

variables predict both the censoring of the dependent variable and the observed 

value of the dependant variable.  Thus, the same variables predict both probation 

where y=0 and the sentence length when y is greater than 0.  To test this 

assumption, a comparison was made between the estimates of a probit regression 

on the imprisonment decision and the estimates of a tobit regression on the length 

of imprisonment.  Using Greene’s (2003) comparison: ßprobit(!tobit) ~= ßtrobit , no 

major differences were found between the predicted estimates indicating data 

used here meet this assumption. 

The second assumption of the tobit model, like all other maximum 

likelihood estimators, is the residuals (e) of the tobit estimates should be normal 

and homoskedastic (Wooldridge, 2003; Long, 1997).  Heteroskedasticity is of 

particular concern with models that have a high proportion of censored data 

because unlike the linear regression model, heteroskedasticity causes problems 

not only with the conditional variance but also with the conditional mean.  In 

other words, if there is heteroskedasticity in the tobit model that is not taken 

account of, then the model estimates are inconsistent (Greene, 2008; Wooldridge, 

2003; Smith, 2007).  Thus, using robust standard errors with the Tobit estimates 

does not address the model misspecification that heteroskedasticity creates.   
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One solution to this issue is to directly model the heteroskedastic variance 

replacing the standardized sigma variance in the log-likelihood function with 

additional sigma variance statistics for the specific heteroskedastic independent 

variables (Greene, 2008).  This technique is sometimes referred to as 

heteroskiedastic tobit regression (Nicholson, Thornton, and Muinga, 2004).   

Another approach is to use the censored least absolute deviations estimator 

(clad), which calculates standard errors through bootstrapped estimates of the 

sampling variance (Stata Corp., 2007).  The analysis in this dissertation uses the 

former heteroskiedastic tobit regression approach to addressing heteroskedasticity 

given limited computing power with large datasets and more conservative 

estimates resulting from directly modeling heteroskiedastic variance terms in the 

tobit model.  Unlike OLS regression, there is no standard test of homoskedasicity 

for tobit regressions, however two approaches to detecting heteroskiedasticity 

were used in this analysis.  The first approach is the traditional examination of the 

scatter-plot diagrams of residuals against the log length of sentence; this 

examination raised some slight concerns of heteroskedasicity with some variables.  

The second approach is to compare the standard model to models including the 

heteroskedastic variance for the standardized sigma variance and examine log-

likelihood tests to indicate overall improved fit. Given the large sample size and 

number of variables in the tobit models, heteroskiedastic terms that held statistical 

significance were excluded from the model if they had no substantive impact on 

the coefficient estimates of interest.  After model specification procedures, 

heteroskiedastic terms for the following variables were included in most tobit 
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models (except when not statistically significant): presumptive sentence, age, age-

squared, criminal history scores, prior criminal record score, ethnorace and 

citizenship variables, education variables, dependant dummy variables, and extra-

legal and courtroom processing variables.  All post-estimations analysis of 

regression models are available by request. 

A final concern for all maximum likelihood models is the normal 

distribution of the dependent variable.  Although the tobit model addresses the 

non-normal distribution of the sentence length variable due to the corner 

censoring when y is equal to 0, the dependent variable still has a slightly positive 

skewed distribution.  The mean sentence length is 54.3, whereas the median 

sentence length is 36 and a skewness asymmetry of 3.2.  A log transformation of 

the dependent variable was used in all analyses of sentence length in this 

dissertation (Wooldridge, 2003).  Using the natural log of the dependent variable 

has an additional advantage of interpretation of regression estimates, where as a 

unit change in the regression coefficients can be interpreted as the percent change 

in y when change is low.  When the change is high, the algebraic properties of the 

exponential and logarithmic functions can be used to compute the exact 

percentage change.5  Results of tobit regressions on months of imprisonment will 

be discussed in terms of percent change. See Wooldridge (2003) for an 

explanation of the interpretation of log dependent variables. 

                                                
5 The percent change in y when y is a log transformation is: 

Percent change in y = 100(exp(ß)-1)  



 132 

The log transformation of the dependent variable of months in prison was 

problematic for a small number of cases that involved sentences of less than 1 

month and greater than 0 months or no time in prison because the natural log of 

values less then 1 produces large negative numbers.  Thus, while sentences less 

then one month were only .54% of all cases, they held undue influence on the 

tobit estimations.  To address this issue, I set the censoring cut-off point at y<1 

(instead of y=0) for all of the tobit regressions of sentence length in this 

dissertation. Additionally, sentences of life imprisonment or values greater then 

405 months were assigned a value of 405 months (the top of the sentencing 

guidelines excluding life).  No significant differences were found in comparison 

of tobit regressions with upper censoring of 405 months and tobit regressions with 

the maximum value was limited to 405 months.  Future analysis may want to 

consider the age of the offender in relation to the sentence length to examine 

sentence that are “life” sentences for all practical purposes. 

 

 

LIMITATIONS 

There are several methodological limitations in this study that warrant 

noting.  First, this study only examines the effects of independent variables on 

imprisonment and does investigate other formal sanctions, such as fines, 

community supervision, and community service.  Alternative sanctions to 

imprisonment are largely unstudied in sentencing research and may be a 

significant source of unwarranted disparities.   
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Several control variables were not available for this study, such as the 

language of the defendant. Beyond the defendant, demographic information for 

other courtroom actors was unavailable.  Moreover, characteristics of a particular 

courtroom, such as annual caseload or years of judicial experience, were not 

available.  Finally, deportation proceedings may have an impact on sentencing of 

non-U.S. citizens.  Indeed, deportation may be an unmeasured alternative to 

imprisonment. 

This chapter provided an overview of the data and methodology used in 

this dissertation.  The sampling selection and coding procedures for all variables 

were discussed, followed by a discussion of the statistical techniques. The next 

chapter presents results from the discussed models and the statistical 

interpretation of the results. 
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Chapter 5: Analysis 

 

 

In this chapter results are presented from multivariate data analysis using 

the techniques described in the previous chapter. The analysis begins with an 

examination of the separate effects of defendants’ ethnoracial identity and 

citizenship status on sentencing outcomes. A sequential approach to modeling is 

taken, whereby nested models are presented beginning with a base model of all 

legally-relevant factors and control variables are included in the model.  Other 

variables are added to the base model to examine their impact on the relationship 

between defendants’ ethnoracial identity and citizenship status.  Additional 

models are presented using courtroom processing variables as dependent variables 

to examine the effects of ethnoracial and citizenship on courtroom processing 

factors.  This chapter concludes with results of models of sentencing outcomes 

that examine the impact of defendants’ region of origin. 

 

BASE MODEL 

Model 1 in Table 5.1 examines the relationship between defendants’ 

ethnoracial identity, citizenship status, and sentencing outcomes controlling for 

defendants’ sex, age, education, family characteristics, the fiscal year and the 

judicial district in which the sentence adjudication occurred.  The first two 

columns of Table 5.1 reports estimates and standard errors of defendant 

characteristics and the presumptive sentence regressed on the log length of 
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sentence.  Ethnoracial identity was coded in the model as four variables Black, 

Hispanic, Asian, and White as the reference category. Likewise, U.S. citizenship 

was also included in the model as a dichotomous variable where non-U.S. citizen 

= 1. Tobit regression was used for censoring sentences of less then one month.  

Additionally, the heteroskedastic variance of the data was directly modeled, 

replacing the standardized sigma variance in the log-likelihood function with 

sigma variance statistics for the heteroskedastic independent variables of interest 

(Greene, 2008). 

The first column of Table 5.1 provides estimates for the tobit regression; 

however, the interpretation is not the same as standard OLS models.  Thus, before 

interpreting results, an explanation of the tobit model, the coefficients and the 

decomposition or marginal effects of the tobit model is warranted.  In regards to 

model fit statistics, the chi-square test is a significance test (similar to an F test in 

OLS regression) and the pseudo R-squared measures the reduction in error, but is 

analogous to the standard R-square test of linearity (Kautt and Roncek, 2007).  

The tobit estimates predict a composite variable that equates two different metrics 

(probability and length) of incarceration.  In other words, the estimates in Column 

1 of Table 1 presents the slope change in log-length of sentence if no cases were 

censored, thus ignoring the issue of censorship for sentences of less than one 

month.  These compositional coefficients are useful in determining the statistical 

significance of the variables on sentencing outcomes and the general trend of the 

estimates.  Decomposition of the Tobit regression model allows for the 

examination of the probability of being uncensored and the increase in length of 



 136 

sentence when sentences are uncensored.  Thus, decomposition of the tobit 

estimates are necessary to provide a more complete understanding of the model. 

There has been some confusion in the sentencing literature in the 

interpretation of the decomposition of the tobit model.  Kang (2007) has identified 

two areas of confusion; first, Kang argues that the marginal effects of the tobit 

decomposition procedure cannot distinguish between the selection process and the 

observed process.  Kang argues that the censoring point is often set by the 

researcher and thus is subject to the researchers’ decision-making.  This is less of 

an issue in corner solution models, because the censoring value of zero is most 

often predetermined.  Second, Kang states “the marginal effect of a coefficient in 

the Tobit model depends on a specific point of a sample space but tends to be 

wrongly generalized to the entire sample after being estimated at a mean point.”  

Kang attributes this error in interpretation to Roncek’s (1992) article that 

presented the McDonald and Moffitt’s (1980) decomposition method for Tobit 

estimates at the mean as applying to the entire sample. 

This misattribution of the marginal effects is of particular concern in 

research on federal sentencing because the mean of the presumptive sentence is 

well above the point at which a judge would normally consider a sentence of non-

incarceration, as discussed in Hypotheses 3 and 4.  Indeed, the mean presumptive 

sentence in the sample used in this dissertation is 64.9 months, whereas the 

Guidelines Manual states that sentences only greater than six months should result 

in some period of incarceration.  Columns 3 and 4 of Table 5.1 present the 

marginal effects of the tobit regression coefficients estimated at the mean values 



 137 

for all continuous variables.6  Coefficients reported for dummy variables in the 

decompositional tobit models are the discrete changes from 0 to 1 (Cong, 2000). 

As mentioned above, Column 1 of Table 5.1 presents the slope of the tobit 

regression if no cases were censored at the mean.  Column 3 of the table indicates 

that very few cases result in censoring when examining cases at the mean values. 

In point of fact, 99.989% of cases are predicted to be uncensored, indicating that 

the expected value of sentences at the mean would result in a vast majority of 

cases resulting in sentences of incarceration.  While most of the estimates for 

censored cases presented in Column 3 are highly statistically significant, the 

results are not empirically significant.  The only minor difference is that when all 

values are at their mean, females had a one percent decrease in the probability of 

receiving a sentence of less than one month of imprisonment, relative to males.  

There are no meaning full ethnoracial or citizenship differences in expected rates 

of imprisonment when other values are set at their means.  Thus, the differences 

between the compositional coefficients of the tobit model and the marginal effects 

of the length of imprisonment are minute when continuous variables are held at 

their mean. 

Column 4 of Table 1 presents the expected log length of sentence for 

uncensored cases when continuous variables are held at their mean.  The percent 

change in the length of sentence for dichotomous variables can be calculated 

through an exponential transformation of the coefficients.7  Results indicate that 

                                                
6 Dichotomous variables are presented as the change between 0 and 1.  
7 The percent change in y when y is a log transformation and ß is a dichotomous variable is: 

100(exp(ß)-1), if y is a continuous variable. 
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relative to White defendants, Black and Hispanic defendants serve sentences that 

are 18.5 percent and 12.7 percent longer respectively.  Asian or Pacific Islander 

defendants serve sentences that are 6.2 percent shorter than White defendants 

when holding continuous variables at their mean values.  The expected length of 

sentence for non-U.S. citizens is 22.1 percent longer than for U.S. citizens.  This 

finding is consistent with Hypothesis 2 that citizenship status will predict the 

length of imprisonment, whereby non-U.S. citizens will have significantly longer 

sentences.  Defendants’ sex, age, educational attainment and family structure all 

have a significant impact on the expected length of sentence when all other 

continuous variables are held at their mean values. 

Columns 5 and 6 present the marginal effects of Model 1 when the 

presumptive sentence is constrained at six months and all other continuous 

variables are at their mean values.  The value of six months for the presumptive 

sentence was selected because it is when a judge has the greatest amount of 

discretion in determining the decision on whether to imprison a defendant.  Under 

the Federal Sentencing Guidelines, judges are instructed to impose a sentence of 

imprisonment when the recommended sentence is greater than six months.  Thus, 

when the presumptive sentence is exactly six months, one would expect that 

judges have the greatest amount of discretion in determining the imprisonment 

decision. Additionally, one would expect the higher level of discretion to result in 

greater unwarranted disparities because institutional rationality (i.e. guideline 

instruction) is at its lowest level.  Indeed, Column 5 indicates that when the 

presumptive sentence is held constant at six months, the ethnoracial identity and 
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citizenship status of defendants has a pronounced impact on the probability of 

imprisonment.  

The marginal effects presented in Column 5 indicate that 82 percent of 

White defendants received a sentence of imprisonment greater than one month, 

whereas 88 percent of Hispanic defendants and 90 percent of Black defendants 

received sentences of imprisonment.  Asians and Pacific Islanders had a five 

percentage-point lower probability of imprisonment relative to White defendants.  

Furthermore, estimates in Column 5 indicate that non-U.S. citizens had a 14 

percentage-point increase over U.S. citizens in the probability of imprisonment 

when the presumptive sentence was held constant at six months. This is consistent 

with Hypothesis 1 that citizenship status of defendants will predict the probability 

of imprisonment and non-U.S. citizens will have significantly higher rates of 

imprisonment relative to U.S. citizens. 

The marginal effects presented in Column 6 indicate change in the log-

length of sentence for cases that remained uncensored (equal to or greater than 

one month of imprisonment). Significant at p<.05, Black defendants served 

sentences that were one percent shorter then Whites when the presumptive 

sentence was held constant at six months. Moreover, Hispanic defendants served 

sentences that were six percent shorter then Whites and Asians and Pacific 

Islanders served sentences nine percent longer than Whites. Furthermore, Non-

U.S. citizens served sentences that were 14 percent longer than their U.S. 

counterparts.   
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Taken together the marginal effects presented in Columns 5 and 6 indicate 

that relative to Whites, Black and Hispanic defendants have greater odds of 

receiving sentences of imprisonment, but serve shorter sentences when the 

presumptive sentence is held constant at six months.  Conversely, Asians and 

Pacific Islanders have a lower probability of receiving sentences of imprisonment 

relative to Whites, but when imprisonment is imposed, the sentences are longer 

relative to Whites. Thus, when the presumptive sentence is set at six months, 

ethnoracial disparities in imprisonment are pronounced.  Relative to U.S. citizens, 

non-U.S. citizens have higher odds of imprisonment and serve longer sentences 

when the presumptive sentence is held constant at six months.  This is consistent 

with Hypotheses 1 and 2 that citizenship status has a direct effect on both 

predicted probability and length of imprisonment.   The finding that Black and 

Hispanic defendants serve shorter sentences relative to Whites is offset by the 

finding that they are more likely to be incarcerated for one month or more.  The 

reverse trend is true for Asians and Pacific Islanders relative to Whites.  This may 

indicate that more serious offenses result in imprisonment for Whites and 

Asian/Pacific Islanders relative to Hispanic and Black defendants, who may be 

imprisoned for less serious offenses.   

Figure 5.1 displays the predicted probability of imprisonment for Model 1 

for Asians and Pacific Islanders, Blacks, Hispanics, and Whites when the 

presumptive sentence varies from 1 to 12 months.  As would be expected, 

ethnoracial differences are greatest when judges have the most discretion in the 

imprisonment decision (i.e., six month presumptive sentence).  However, as 
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shown in the line graph, when the probability of imprisonment becomes close to 

100 percent, ethnoracial disparities are reduced due to a “ceiling effect.”  

Interestingly, the probability of receiving a sentence of imprisonment is non-

linier, showing a marked increase in the probability of being uncensored when 

presumptive sentences are less then six months.  This is constant with Hypothesis 

3 that ethnoracial disparities in rates of imprisonment will be greatest when the 

guidelines are the most discretionary in the imprisonment decision. This would 

also suggest a relatively limited use of probation when probation is a sentencing 

option. 

Figure 5.2 presents the marginal effects of Model 1 for the length of 

imprisonment when sentences are uncensored.  Again, estimates are broken out 

by ethnoracial identity and the variation in the presumptive sentence from 1 to 12 

months.  The results show a general trend that Asian and Pacific Islanders and 

Whites serve longer sentences then Blacks and Hispanics when the presumptive 

sentence is relatively short; however, this pattern reverses when the presumptive 

sentence becomes longer.  This is consistent with Hypothesis 4 that ethnoracial 

disparities in sentence length will be positively related to the presumptive 

sentence length and negatively related to the overall rate of non-incarceration.  

Indeed, both Figures 5.1. and 5.2 indicate that Black and Hispanic defendants 

have greater odds of being imprisoned when judicial discretion is greatest and 

serve longer sentences when imprisonment is deemed appropriate, relative to 

Whites and Asian or Pacific Islanders. 
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More importantly, Figures 5.1. and 5.2 illustrate that the censoring process 

has a significant impact in ethnoracial disparities at the lower end of the 

sentencing range in Model 1.  Prior research has treated the “in-out” 

imprisonment decision as a constant term or rate, but there is not a uniform 

proportion or rate that could be applied to account for censoring throughout the 

model.  For the majority of cases, the odds of non-imprisonment are low.  Indeed, 

87 percent of cases in this sample received sentences longer or equal to one month 

of imprisonment and the average prison sentence was 54.3 months.  Thus, 

censoring is not a concern for the majority of cases.  As such, most of the analysis 

in this dissertation presents the dependent variable as the log-length of sentences 

when the presumptive sentence is held at them mean.  However, I have 

additionally included the probability of uncensored values and the log-length of 

sentence when the presumptive sentence is constrained at six months in order to 

provide a general overview of the impact of additional independent variables for 

cases at the lower end of the sentencing guidelines. 

As noted in Table 5.1, citizenship status had a significant impact on 

sentencing outcomes.  Non-U.S. citizens serve sentences that are 22.1 percent 

longer than U.S. citizens when evaluated at the means of the independent 

variables and a 14 percentage point increase in the probability being imprisoned 

when the presumptive sentence is held constant at six months relative to U.S. 

citizens.  However, citizenship status influences sentencing outcomes differently 

and in combination with other demographic characteristics of the defendant.  

Hypothesis 5 posits that ethnoracial identity and citizenship status interact to 
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shape sentencing outcomes.  Table 5.2 presents the tobit regression estimates and 

standard errors when the variables in the base model are run separately for U.S. 

citizens and non-U.S. citizens as well as a Z test of coefficients between the two 

sub-samples.  Column 5 of Table 5.2 presents the Z-values of the comparison of 

coefficients between the estimates in Column 1 and Column 3.  Results indicate 

that there are several significant differences in the slope coefficients for 

ethnoracial identity between U.S. citizens and non-U.S. citizens.  In other words, 

the effect of ethnoracial identity on sentencing outcomes is conditional on 

citizenship status.  This interaction between ethnoracial identity and citizenship 

status is supportive of Hypothesis 5, that the intersectionality of multiple identities 

have a significant impact on sentencing outcomes, specifically the intersection 

between ethnoracial identity and citizenship status.  Noteworthy is the interaction 

between citizenship status and sex, one of the interactions that Collins (2000) 

specifically addressed in her work. 

Table 5.3 presents the base model with ethnoracial identity and citizenship 

status combined into a single set of variables: White U.S. citizens (reference 

category), Black U.S. citizens, Hispanic U.S. citizens, Asian or Pacific Islander 

U.S. citizens, White non-U.S. citizens, Black non-U.S. citizens, Hispanic non-

U.S. citizens, Asian or Pacific Islander non-U.S. citizens.  The combination of the 

ethnoracial identity and citizenship status variables simplifies the interpretation of 

results as opposed to having several interaction terms in the model.   

Results from the heteroskedastic tobit base model indicate that, relative to 

White U.S. citizens, Black U.S. citizens serve sentences that are 20 percent 
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longer, Hispanic U.S. citizens serve sentences that are 14 percent longer, and 

Asian or Pacific Islander U.S. citizens serve sentences that are 13 percent shorter 

when all variables are observed at their mean values.  Non-U.S. citizens serve 

longer sentences relative to their U.S. counterparts.  Again, relative to White U.S. 

citizens, White non-U.S. citizens serve sentences that are 27 percent longer, Black 

non-U.S. citizens serve sentences that are 43 percent longer, Hispanic non-U.S. 

citizens serve sentences that are 38 percent longer, and Asian or Pacific Islander 

U.S. citizens serve sentences that are 19 percent longer when other variables are 

observed at the means. 

When examining cases at the lower end of the guideline range, where the 

presumptive sentence is six months, disparities in rates of imprisonment are quite 

pronounced.  As presented in Columns 3 and 4 of Table 5.3, except for Asian or 

Pacific Islander U.S. citizens, all other ethnoracial and citizenship status groups 

have greater rates of imprisonment relative to White U.S. citizens.  Hispanic non-

U.S. citizens had the highest rates of imprisonment relative to White U.S. citizens 

with a 20 percentage-point increase in the rate of imprisonment.  When length of 

imprisonment is observed when the presumptive sentence is six months, all other 

defendants were sentenced as long or longer than White U.S. citizens except for 

Hispanic non-U.S. citizens, whom served sentences that were 17 percent shorter. 

Results in Table 5.3 allowed for comparisons between the reference 

category (White U.S. citizens) and other ethnoracial and citizenship groups.  

Table 5.4 presents statistically significant differences between all defendants’ 

ethnoracial and citizenship categories for the base model if different reference 
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categories are used.  Results indicate that there are significant differences in 

sentencing outcomes between groups, except for Asian or Pacific Islander non-

U.S. citizens, whose sentence outcomes were not significantly different from 

Black and Hispanic U.S. citizens and White non-U.S. citizens.  This may in part 

be the result of limited statistical power with a smaller number of Asian or Pacific 

Islander non-U.S. citizens. 

 

COURTROOM ACTIONS AS EXTRA-LEGAL VARIABLES 

As discussed in Chapter 4, courtroom variables are extra-legal to the 

extent that they are used to determine a sentence beyond that specified by the law.  

Models 2 through Model 8 present the impact of extra-legal variables of Trial, 

Offense Type, Type of drug, Mandatory Minimums, Prior Criminal Record, and 

Offense Severity on sentencing outcomes.  Figure 1.1 presents a diagram of the 

theoretical framework and extra-legal variables are labeled as such. It is posited 

that extra-legal variables tempered the effect of ethnoracial identity and 

citizenship status on sentencing outcomes (Hypothesis 6).  Lines B and C on 

Figure 1.1 indicate the mediating impact extra-legal variables have on the 

relationship between defendant characteristics and sentencing outcomes.   

Tables 5.5 through 5.8 present estimates and standard errors for 

heteroskedastic tobit regressions on the log length of incarceration when extra-

legal variables are added to the base model.  Comparison of Wald statistics 

between models indicates improved model fit between the base model and models 

with additional extra-legal variables.  Traditional comparisons of coefficients 
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between base model and additive models is not possible given the modeling of 

heteroskedastic variance and multiple variance of error terms (Clogg, Petkova, 

and Haritou, 1995).  Thus, a more generalized test of each separate conditional 

Wald Chi2 tests and p-values for comparison of estimates is presented using the 

seemingly unrelated estimates option (suest) in Stata 10.  All of the estimates in 

Tables 5.5 through 5.8 are observed at the mean values. For simplicity the table 

does not present the marginal effects when the presumptive sentence is observed 

at six months. 

Model 2 (Table 5.5) examines the impact of the mode of case on 

sentencing outcomes.  Results indicate that cases that are tried, as opposed to 

pled, result in sentences that are 26 percent longer (.23 log-length) when 

examined at the mean values.  This “trial penalty” is considered an extra-legal 

factor because it is not statutorily supported and is separate from deductions in 

sentencing resulting from “acceptance of responsibility” reductions in sentencing.  

Inclusion of mode of case did not have a marked effect on ethnoracial citizenship 

disparities in sentencing outcomes when compared to the base model.  Indeed, for 

Asian or Pacific Islanders (both U.S. and non-U.S. citizens) differences between 

the two model estimates were not statistically significant with a 99.9% confidence 

interval. 

Model 3 in Table 5.6 presents the impact of the type of offense or the type 

of drug if the offense was a drug crime on sentencing outcomes.  The reference 

category was drug trafficking or manufacturing for marijuana.  As discussed in 

the prior chapter, Albonetti (2003) has argued that the inclusion of the offense 
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type is critical to the modeling of guideline sentencing because it accounts for 

differences in exposure to relevant conduct enhancements and reductions in 

sentencing.  However, because this study examines disparities after the 

calculation of the final offense level, the legal relevance of the type of offense or 

type of drug is already captured in the final offense level and any additional 

impact would be extra-legal.  Interestingly, counter to other studies of sentencing 

guidelines, the type of offense or type of drug for drug offenses had little impact 

on ethnoracial differences in sentencing outcomes.  There was a decrease in 

sentencing outcomes for Blacks (both U.S. and non-U.S. citizens) and Hispanic 

non-U.S. citizens relative to White U.S. citizens when controlling for offense type 

or type of drug, with the greatest change for Hispanic non-U.S. citizens whose 

estimated sentencing outcome changed from 38 percent (.32) greater than White 

U.S. citizens to 32 percent (.28) greater.  These findings would indicate that 

offenses that disproportionately involve Black or Hispanic non-U.S. citizens as 

defendants are sentenced more harshly than other types of offenses included in 

this analysis.  Overall, ethnoracial and citizenship variables did not markedly 

change with the inclusion of offense type or type of drug in the Model 3 relative 

to the base model (Model 1). 

Model 4 in Table 5.7 presents the impact of drug and gun mandatory 

minimum variables when they are included in the base model.  Again, because the 

sentence enhancement of mandatory minimums is already captured in the model 

through the presumptive sentence variable (log midpoint), these mandatory 

minimum variables represent the extra-legal impact beyond the statutorily 
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prescribed increase in sentencing outcomes.  Findings from Model 4 indicate that 

the inclusion of mandatory minimum variables into the model had no discernable 

impact on the ethnoracial and citizenship disparities beyond their direct sentence 

enhancement.  Indeed, extra-legal mandatory minimum enhancements for gun 

violations were not statistically significant with a 95 percent confidence interval 

and, while statistically significant, drug mandatory minimums had no discernable 

impact on sentencing outcomes beyond their direct effect. 

Model 5 (Table 5.8) includes all courtroom extra-legal variables in Models 

2 through 4.  Given that mode of case, type of offense or type of drug offense, and 

application of mandatory minimums appear to have limited influence on 

ethnoracial and citizenship disparities in sentencing outcomes, it is not surprising 

that together they have little influence on explaining unwarranted disparities.  

Small, but significant differences were found for Black U.S. citizens and Black 

and Hispanic non-U.S. citizens when controlling for these extra-legal variables.  

This provides only limited support for Hypothesis 6 that extra-legal variables will 

moderate the effect of defendants’ ethnoracial identity and citizenship status on 

odds of imprisonment and length of imprisonment.  

Models 6 and Model 7 in Table 5.9 present heteroskedastic tobit estimates 

for extra-legal courtroom actions on sentencing outcomes when the presumptive 

sentence is constrained to one. Bushway and Piehl (2001) argue that allowing the 

presumptive sentence to enter a model unconstrained will result in model 

misspecification because the presumptive sentences value captures both the 

legally-relevant guideline calculation and the extra-legal impact of offense 
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severity and prior criminal record on sentencing outcomes.  In Model 5, an 

increase of the presumptive sentence of 1.00 log month resulted in a 1.03 log-

month increase in sentence length.  In other words, a 10 percent increase in the 

presumptive sentence length resulted in a 10.3 percent increase in the actual 

sentence length, thus the presumptive sentence was used beyond the degree 

warranted by the Guidelines (see Greene, 2003 for interpretation of log-log 

models).   

Placing a constraint in the model results in biased standard error terms for 

other coefficients and comparisons of estimates tests or model fit tests between 

models would be inappropriate; thus Wald test of estimates are not presented in 

Table 5.9.  One of the concerns with constraining the presumptive sentence 

variable to one is that it does not accurately reflect the courtroom practice of 

sentencing.  However, Tables 4.2 through 4.4 from Chapter 4 indicate that these 

estimates are conservative, granting leeway to sentences that are above the means 

of sentencing practices. 

Model 7 (Table 5.9) reentered offense seriousness and prior criminal 

record into the constrained model through the Final Offense Level and Criminal 

History Point variables.  In earlier models these constructs were jointly captured 

in the presumptive sentence variable.  However, by constraining the presumptive 

sentence to one, the Final Offense Level and Criminal History Point variables 

capture the extra-legal impact of offense seriousness and prior criminal record on 

sentencing outcomes.  Both Final Offense Level and Criminal History Point 

variables were significant, indicating that both variables affected sentencing 
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outcomes beyond what would be warranted by law; however, the effect size was 

relatively small for both variables (a one unstandardized unit increase resulted in a 

less than one percent increase in sentence length for Final Offense Level and 

roughly a one percent increase for Criminal History Score). 

Differences in ethnoracial and citizenship estimates between Models 6 and 

7 (Table 5.9) provide some support the Hypothesis 6 that extra-legal courtroom 

actions shape unwarranted disparities.  However, relative to White U.S. citizens, 

all other ethnoracial and citizenship groups fair better (except for Hispanic U.S. 

citizens) when controlling for offense seriousness and prior criminal record.  In 

other words, White U.S. citizens are disproportionately disadvantaged by more 

serious offenses and prior criminal records relative to other groups when the 

presumptive sentencing is constrained to one.  When compared to the 

unconstrained Model 5, estimates for ethnoracial and citizenship groups are not 

substantively different.  Thus, while the seriousness of offense and prior criminal 

record do account for some ethnoracial and citizenship disparities in sentencing 

outcomes, they are minor and are not substantively meaningful. 

This section presented courtroom actions as extra-legal variables.  Results 

from Models 2 through 7 indicate that some courtroom actions have effects on 

sentencing outcomes beyond that allowed by statute and that these variables 

account for some ethnoracial and citizenship disparities.  However, the overall 

effect of the Trial, Offense Type, Type of drug, Mandatory Minimums, Prior 

Criminal Record, and Offense Severity variables was small and did not account 
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for the majority of sentencing disparities.  The next section examines the impact 

of additional legally-relevant courtroom actions beyond the presumptive sentence. 

 

COURTROOM PROCESSES 

Adjustments to sentences may occur as a final motion in the adjudication 

process in three forms: judicial departures, substantial assistance departures, and 

safety valve provisions.  Judicial departure may increase (upward) or decrease 

(downward) a final sentencing length, whereas substantial assistance departures 

and safety valve provisions only decrease sentences.  As discussed in prior 

chapters, judicial downward departures may be either governmentally-initiated or 

judicially-initiated.  The next set of analyses examines the relationship between 

defendants’ ethnoracial identity and citizenship status and departures or safety 

valve reductions on sentencing outcomes. 

 

DEPARTURES 

Table 5.10 examines the effect of ethnoracial identity and citizenship 

status on the granting of departures.  Multinomial logistic regression is used to 

predict multiple departure types with no departure as the reference category for 

the dependent variable.  Results are displayed in the log-odds metric in Table 

5.10.  Table 5.11 presents results from the multinomial logistic regression as 

predictive probabilities of the type of departure by ethnoracial identity and 
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citizenship status of defendants.  Predictive probabilities are a more intuitive 

metric, thus results are discussed in terms of predictive probabilities.   

Results indicate that there are ethnoracial and citizenship differences in the 

odds of receiving departures.  Although there were significant differences in the 

odds of having an increase in sentence through an upward departure, the overall 

odds of receiving an upward departure for any ethnoracial and citizenship group is 

relatively low.  Relative to no departures, Hispanic U.S. and non-U.S. citizens had 

significantly decreased odds of receiving upward departures relative to White 

U.S. citizens; however, the difference in predictive probabilities is relatively small 

at .003 to .002 and .001 respectively. 

Substantial assistance departures were most common for White U.S. 

citizens, with a predictive probability of receiving a substantial assistance 

departure of .146 or roughly 15 percent of cases when controlling for other 

variables.  Black and Hispanic U.S. citizens’ predictive probability of substantial 

assistance departures was .089 and .115 respectively.  Non-U.S. citizens 

experienced greater disparities in the granting of substantial assistance departures 

with 12 percent of White non-U.S. citizens, 7 percent of Black non-U.S. citizens, 

and 3 percent of Hispanic non-U.S. citizens predicted to receive such departures. 

Government-initiated downward departures were granted more to 

Hispanics (.008 for U.S. citizens and .013 for non-U.S. citizens) and White non-

U.S. citizens (.011) relative to White U.S. citizens (.006).  Whereas Black U.S. 

citizens (.005) had slightly lower odds of receiving a government-initiated 

departure relative to White U.S. citizens.  No differences were found between 
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Black non-U.S. citizens odds of government-initiated departures and White U.S. 

citizens.  The overall predictive probabilities of government-initiated departures 

were relatively small and, as with other forms of departures, no significant 

differences were found between White U.S. citizens and Asian or Pacific 

Islanders. 

Judicially-initiated departures had a high predictive probability of 

reception from Hispanic non-U.S. citizens (.095) relative to White U.S. citizens 

(.09), whereas Black U.S. citizens (.072), Hispanic U.S. citizens (.073), Asian or 

Pacific Island U.S. citizens (.073), White non-U.S. citizens (.076), and Black non-

U.S. citizens (.072) all had lower odds of receiving judicially-initiated departures 

relative to White U.S. citizens. 

Overall, an interesting pattern emerges when examining the probability of 

departures by ethnoracial identity and citizenship status.  White U.S. citizens have 

higher odds of receiving substantial assistance departures and Hispanic non-U.S. 

citizens have the lowest odds of receiving substantial assistance departures.  

Indeed, Whites’ predicted probability of receiving a substantial assistance 

departures is over four times greater than that for Hispanic non-U.S. citizens.  

However, for other forms of downward departures, Hispanic non-U.S. citizens 

seem to benefit more than White U.S. citizens.   Interestingly, Black U.S. citizens 

consistently have lower odds of downward departures relative to White U.S. 

citizens regardless of the type of downward departure.   This analysis has focused 

on type of departure for the dependent variable.  Results are consistent with 

Hypothesis 7 that defendants’ ethnoracial identity and citizenship status will 
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affect the odds of receiving a departure or safety valve motion. The next set of 

analyses examines the effects of each type of departure on sentencing outcomes. 

Referring again to Figure 1.1, lines D and F capture the partially-

mediating effect of departures and the safety valve provision on sentencing 

outcomes.  This partial-mediating effect is presented in the tables below.  Table 

5.12 presents the results of a heteroskedastic tobit regression on sentence length 

controlling for variables from the base model and including upward departures.  

The inclusion of upward departures to the base model has no substantive effect on 

the impact of ethnoracial identity and citizenship status on sentencing outcomes 

when using tobit regression examined at variables’ mean values (comparison of 

Model 1a and Model 9 in Table 5.12).  Additionally, Hispanics (both U.S. and 

non U.S. citizens) have lower probabilities of receiving upward departures 

relative to White U.S. citizens when examined at a presumptive sentence of six 

months (Columns 5 and 6 of Table 5.12).   However, the consistent finding that 

Hispanics have greater odds of imprisonment and longer sentencing relative to 

Whites remains unchanged when controlling for upward departures.  It is again 

worth noting that upward departures are rare in most federal cases including the 

cases in this sample (.48 percent). 

Table 5.13 presents the estimates and standard errors from a tobit 

regression that includes substantial assistance departures and all of the variables 

from the base model.  Substantial assistance departures occurred in roughly 17.7 

percent of the cases in the sample.  Differences in sentencing outcomes between 

White U.S. citizens and all other ethnoracial and citizenship status groups were 
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greatly reduced when controlling for substantial assistance.  Indeed, results from 

the tobit regression in Table 5.13, when all other variables were viewed at their 

mean values, indicate that there is a reduction in sentence length for Black U.S. 

citizens from 20 to 9 percent and for Hispanic U.S. citizens from 14 to 7 percent 

relative to the sentences of White U.S. citizens.   

For non-U.S. citizens, controlling for substantial assistance also has a 

pronounced reduction in sentence length relative to White U.S. citizens.  

Controlling for substantial assistance departures resulted in differences in White 

non-U.S. citizen’s length of imprisonment from 27 to 15 percent relative to White 

U.S. citizens, 43 to 23 percent for Black non-U.S. citizens, 38 to 19 percent for 

Hispanic non-U.S. citizens, and 19 to 13 percent for Asian or Pacific Islander 

non-U.S. citizens relative to White U.S. citizens.  Interestingly, relative to White 

U.S. citizens, Asian or Pacific Islander U.S. citizens controlling for substantial 

assistance departures resulted in a negative 13 percent difference to a negative 11 

percent difference, suggesting that substantial assistance departures benefited the 

sentencing outcomes for Asian or Pacific Islander U.S. citizens more than White 

U.S. citizens.  The results from Table 5.13 are similar to the findings from the 

multinomial logistic regression presented in Tables 5.10 and 5.11, where White 

U.S. citizens had high probabilities of receiving substantial assistance departures 

and Hispanic non-U.S. citizens had the lowest probability relative to White U.S. 

citizens.  

Table 5.14 presents estimates, standard errors, and marginal effects when 

governmentally-initiated departures and other variables were regressed on 
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sentence length when using the heteroskedastic tobit model.  In comparison to the 

base model, controlling for governmentally-initiated departures had a limited 

impact on ethnoracial and citizenship disparities in sentencing outcomes, resulting 

in no more than a one logged month change for any ethnoracial and citizenship 

category when all other values were observed at their means. While results 

presented in Table 5.11 indicate that Hispanic non-U.S. citizens have almost twice 

the predicted probability of receiving governmentally-initiated departures, the 

overall probability of receiving a governmentally-initiated departure is less than 

one percent, thus having little impact on the overall sentence lengths for all 

defendants. 

Table 5.15 presents the estimates of a tobit regression on sentence length 

when judicially-initiated downward departures are included with base-model 

variables. Judicially-initiated departures occur in 9.8 percent of cases in the 

sample and are disproportionally granted to White U.S. citizens and Hispanic 

non-U.S. citizens.  However, judicially-initiated departures do not seem to 

account for ethnoracial and citizenship disparities in sentencing outcomes as 

shown in Table 5.15.  Indeed, examining both governmentally- and judicially- 

initiated downward departures together (Tables 5.14 and 5.15) indicates that the 

benefit to sentence length is greater for White U.S. citizens relative to Hispanic 

non-U.S. citizens, even though Hispanic non-U.S. citizens have higher rates of 

receiving downward departures. 
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SAFETY VALVE PROVISION 

As discussed in prior chapters, the safety valve provision allows for judges 

to grant a reduction from the sentencing guidelines if the defendant is a first-time, 

non-violent offender.  Safety valves are used in 15.3 percent of the cases in the 

sample.  Table 5.16 presents estimates of a logistic regression where the granting 

of a safety valve motion is the dependent variable.  Again, to simplify 

interpretation of the log odds presented in the logistic regression output, 

ethnoracial and citizenship differences are presented as predicted probabilities in 

Table 5.17.  Black U.S. citizens were the only ethnoracial group with less 

probability of receiving a safety valve reduction in sentencing relative to White 

U.S. citizens.  Black U.S. citizens had roughly a six percent probability of 

receiving a safety valve reduction, whereas White U.S. citizens had roughly a 12 

percent probability.  Hispanic defendants (both U.S. and non-U.S. citizens) and 

Black and White non-U.S. citizens has substantially greater probabilities of 

receiving safety valve motions as shown in Table 5.17.  These findings are again 

consistant with Hypothesis 7 that defendants’ ethnoracial identity and citizenship 

status will affect odds of receiving a safety valve motion. 

Results from a heteroskedastic tobit regression on length of imprisonment 

(Table 5.18) indicate that ethnoracial and citizenship differences in safety valve 

motions did not translate to substantial differences in sentencing outcomes. 

Indeed, even though Hispanic non-U.S. citizens’ reception of a safety valve 

motion was 71 percent greater than White U.S. citizens, this difference resulted in 

less than a three percent reduction in average sentence length.  Moreover, Table 
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5.19 presents the results from a heteroskedastic tobit regression on length of 

imprisonment with interaction effects for defendants’ ethnoracial identity and 

citizenship and receiving a safety valve reduction in sentence.  The results 

indicate that relative to White U.S. citizens, Hispanic U.S. citizens and Black and 

Hispanic non-U.S. citizens are particularly disadvantaged in reductions in 

sentences by the safety valve provision.  Thus, while Hispanic U.S. citizens and 

Black and Hispanic non-U.S. citizens are more likely to receive a safety valve 

reduction in sentencing relative to White U.S. citizens, White U.S. citizens 

receive greater reductions in sentence length when sentences are viewed at their 

mean values. 

 

ALL COURTROOM PROCESSES 

Results from modeling all departures and the safety valve provision are 

presented in Table 5.20.  Controlling for courtroom processes did not fully 

account for ethnoracial and citizenship disparities in sentencing outcomes.  

However, courtroom processes did have a partial-mediating effect on the 

relationship between defendant characteristics and sentencing outcomes as 

predicted in Hypothesis 8.  Disparities in sentencing outcomes between White 

U.S. Citizens and all other ethnoracial and citizenship groups in the sample were 

reduced when controlling for all courtroom processes.  When examined at a 

presumptive sentence of six months, the model predicted the similar patterning in 

the percentage of incarcerations as in the base models (Table 5.3), but shorter 

lengths of incarceration for Black U.S. Citizens relative to White U.S. Citizens. 
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Controlling for substantial assistance seems to have the greatest impact on 

ethnoracial and citizenship disparities in sentencing outcomes as presented in 

Table 5.13, whereas other courtroom processes seem to contribute little in 

accounting for ethnoracial and citizenship disparities.  Line E in Figure 1.1 shows 

the hypothesized relationship between extra-legal variables and courtroom 

processes; Tables 5.21 through 5.25 present the addition of all extra-legal 

variables for models that control for departures and the safety valve provision.  

Discussion of each of these tables is not warranted, as they present similar results 

to Tables 5.11 through 5.15 and Table 5.18. 

The full model (with all variables of interest, extra-legal variables and 

courtroom process variables) is presented in Table 5.26.  Again, the first two 

columns present the estimates and standard errors from the base model for 

comparison.  Estimates from the full model in the third column indicate that the 

inclusion of all extra-legal and courtroom processes in the regression do reduce 

the effect of ethnoracial identity and citizenship status on sentencing, however 

there remains a significant impact of defendant characteristics on sentencing 

outcomes.  Non-U.S. citizens experience the greatest reduction in sentencing 

outcomes relative to White U.S. citizens when controlling for all extra-legal and 

courtroom-processing variables.  Relative to the reference group when all 

variables are viewed at their mean values, White non-U.S. citizens serve 

sentences that are 21 percent longer, Black non-U.S. citizens serve sentences 27 

percent longer, Hispanic non-U.S. citizens serve sentences 20 percent longer, and 

Asian and Pacific Islander non-U.S. citizens serve sentences 19 percent longer.  
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Moreover, all ethnoracial and citizenship groups experience a reduction in 

sentencing disparities relative to White U.S. citizens.  For example, when 

examining variables that there mean values, Asian and Pacific Islander U.S. 

citizens went from serving sentences 13 percent shorter than White U.S. citizens 

in the base model to nine percent shorter in the full model. 

Comparisons between the base model and the full model indicate similar 

patterns as the sequential models presented above.  Both extra-legal variables and 

courtroom processes have an impact on the relationship between defendants’ 

ethnoracial identity and citizenship status, however there remains a significant 

direct effect of defendant characteristics on sentencing outcomes.  This direct 

effect is represented in the picture of the full model by Line A (Figure 1.1).  

Implications of this finding are discussed in the following chapter.  The next 

section, however, presents results from the base model and full model when 

region and nationality is used instead of ethnoracial identity for non-U.S. citizens. 

 

REGION AND COUNTRY OF ORIGIN  

 As discussed in Chapter 3, Hypothesis 9 posits that defendants’ country or 

geographical region of origin has a direct effect on sentencing outcomes and can 

serve as a proxy measure of ethnoracial identity for non-U.S. citizens.  Table 5.27 

presents the results of a heteroskedastic tobit regression where U.S. citizens are 

entered into the model by the ethnoracial groups of Asian and Pacific Islander, 

Black, Hispanic, and White (reference group) and non-U.S. citizens are entered 

into the model based on their region of citizenship status: African, Asian and 
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Pacific Islander, European, Latin American and Caribbean, Mexican, and Middle-

Eastern.  The estimates from Asian and Pacific Islander, Black, and Hispanic U.S. 

citizens are identical to the base model presented in Table 5. 3.   

Previous models in this chapter indicate that non-U.S. citizens serve 

sentences that are longer than White U.S. citizens when all variables are examined 

at their mean values; this result is again found when examining region of 

citizenship and sentence length.  Relative to White U.S. citizens, citizens of 

African countries serve sentences that are roughly 46 percent longer, Asian and 

Pacific Islanders serve sentences 19 percent longer, Europeans and citizens of 

Latin American and Caribbean Islands served sentences 36 percent longer, 

Mexican served sentences 38 percent longer, and citizens of Middle-Eastern 

countries served sentences 14 percent longer.  Differences between defendants’ 

ethnoracial identity and region of citizenship are all observed when the reference 

category is changed as summarized in Table 5.28.  These differences in sentence 

length resulting from defendants’ region of citizenship are consistent with 

Hypothesis 9, and suggest that the region of citizenship has an effect on 

sentencing outcome in the similar manner as ethnoracial identity. 

 Table 5.29 presents results of region of citizenship, courtroom processes, 

extra-legal variables and control variables regressed on sentence length using the 

heteroskedastic tobit model.  Again, the inclusion of courtroom processes and 

extra-legal variables in the model had a mitigating effect on the relationship 

between defendants’ region of citizenship and sentencing outcomes; however, the 

general patterns of disparities in sentencing outcomes remained relatively large 
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and significant.  Thus, results support Hypothesis 9 that defendants’ region of 

citizenship has a direct effect on the probability of imprisonment and the length of 

imprisonment for defendants whom are non-U.S. citizens. 
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Chapter 6: Discussion & Conclusion 

 

The present research set out to examine the impact of defendants’ 

ethnoracial identity and citizenship status on sentencing outcomes.  This chapter 

provides a summary of key findings and limitations of the study.  The first section 

presents six key findings from this work and discusses the nine hypotheses 

proposed in this dissertation.  The second section of this chapter examines some 

of the methodological approaches presented in this study that may be beneficial 

for future research on sentencing outcomes.  The final section of this chapter 

discusses limitations of this research and proposes future topics of study. 

 

Key Findings 

An initial aim of this project was to examine the effects of defendants’ 

citizenship status on sentencing outcomes.  Results indicate that citizenship status 

has a direct effect on sentencing.  The first two hypotheses addressed the 

citizenship status issue: 

H1: The citizenship status of defendants will predict the probability of 

imprisonment, whereby non-U.S. citizens will have significantly higher 

rates of imprisonment. 
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H2:  When observed at the means, the citizenship status of defendants will 

predict the length of imprisonment whereby non-U.S. citizens will have 

significantly longer sentences relative to U.S. citizens. 

 

Examining the direct effect of citizenship status when the presumptive 

sentence is at the mean value, the expected length of sentences for non-U.S. 

citizens were roughly 22 percent longer then for U.S. citizens.  This is a much 

larger disparity then prior research indicates (Albonetti, 1998, 2002; Demuth, 

2002; Everett & Wojtkiewicz, 2002; Johnson, Ulmer, & Kramer, 2008; Kautt, 

2000; Kautt & Delone, 2006; Kautt & Sphon, 2002; Mustard, 2001).  Likewise, 

non-U.S. citizens’ predicted probability of imprisonment was 14 percentage-

points higher relative to U.S. citizens when the presumptive sentence was 

examined at the 6-month value (96 percent verses 82 percent).   

There are a number of reasons for citizenship disparities being more 

robust in this study verses prior research.  First, citizenship status was one of the 

variables of interest in this research, thus there was great care to accurately 

construct the citizenship status variable.  Methodologically, effect sizes were 

larger because the coding of variables and the modeling of sentencing outcomes 

aimed at examining disparities.  For example, the log-log model was used in this 

study to provide a straightforward interpretation of a percent change in 

presumptive sentences as a percent change in actual sentence length.  However 

this approach had the added advantage of presenting disparities in the length of 

imprisonment as a percent change as opposed to a change in the number of 
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months.  Likewise the decomposition of the heteroskedastic tobit model provided 

great specification for corner solution models, highlighting the two metrics of 

odds of imprisonment and length of imprisonment.  These methodological 

approaches provide greater accuracy in examining disparities in sentencing 

outcomes.  Similar to the direct effect of citizenship status on sentencing, the 

influence of defendants’ ethnoracial identity both has a marked direct effect on 

sentencing and interacts with citizenship status to shape sentencing outcomes. 

A second finding of this dissertation is that research on inequality should 

examine social situations were the potential for inequality is the greatest.  Put 

simply, test for inequality where there is the potential for inequality to occur. 

Prior research on the odds of imprisonment examined disparities in the 

imprisonment decision when the probability of imprisonment was high. For 

example, in the sample used in this dissertation of the ten most common federal 

offenses, the average length of sentence was roughly 55 months and the average 

presumptive sentence was roughly 65 months.  Thus, when examining cases at the 

means of the presumptive sentence, the probability of imprisonment is relatively 

high (i.e. greater then 99 percent) regardless of defendant characteristics.  In other 

words, when examined at the mean, the dependant variable does not have great 

variability.  Hypotheses 3 and 4 for this study address the issue of vantage point: 

 

H3: Ethnoracial and citizenship disparities in rates of imprisonment will 

be greatest when the guidelines are the most discretionary in the 

imprisonment decision (a presumptive sentences of 6 months). 
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H4: Ethnoracial disparities in sentence length will be positively related to 

the presumptive sentence length and negatively related to the overall rate 

of non-incarceration. 

 

Results from the decomposition of the tobit model indicated that 

ethnoracial and citizenship disparities in rates of imprisonment were greatest 

when the probability of imprisonment was lower (relative to the mean) and the 

guidelines were discretionary for the in/out decision. Ethnoracial disparities in 

sentence length, however, were greater when the overall rate of incarceration was 

highest.  Thus, when the recommended punishment (presumptive sentence) is 

low, ethnoracial disparities are seen in the probability of imprisonment, but when 

the recommended punishment is high, ethnoracial disparities emerge in the length 

of imprisonment.  This is an important point because prior research on sentencing 

has viewed disparities in odds of imprisonment and length of imprisonment as 

uniformly applying to the entire sample, thus often underestimating unwarranted 

disparities in sentencing. 

The third key finding of this dissertation is that citizenship status interacts 

with other defendant characteristics to shape sentencing outcomes.  This finding 

supports Collins (2000) general theory of intersectionality of multiple identities.  

This finding is reflected in Hypothesis 5. 
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H5: Defendants’ ethnoracial identity and citizenship interact to 

significantly predict the probability and length of imprisonment. 

 

Results of this research suggest that in general non-U.S. citizens have 

higher odds of imprisonment and serve longer sentences relative to U.S. citizens 

and the impact of citizenship status on sentence is greater for Blacks and Hispanic 

defendants, relative to Whites.  Whereby, non-U.S. citizens whom are Black and 

Hispanic experience a multiplicative disadvantage in sentencing outcomes.  This 

finding is significant to the study of unwarranted disparity in sentencing 

outcomes, not only because non-U.S. citizens comprise over 40 percent of 

defendants in federal criminal court, but that the majority of non-U.S. citizens in 

federal court are Black and Hispanic.  Theories of inequalities in sentencing 

should account for the joint effects of defendants’ ethnoracial identity and 

citizenship status. 

The fourth key finding of this research is that extra-legal courtroom 

actions mitigate the impact of ethnoracial identity and citizenship on sentencing 

outcomes.  The impact of going to trial, the type of offense and the type of drug if 

the crime is a drug offense, the presence of mandatory minimums, defendants’ 

prior criminal record, and the offense severity beyond that already captured in the 

sentencing guidelines were all extra-legal courtroom actions that this dissertation 

examined as sources of ethnoracial identity and citizenship disparities in 

sentencing outcomes.  The impact of these variables as sources of unwarranted 
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racial and ethnic disparities is supported by prior research and reflected in 

Hypothesis 6.  

 

H6: Extra-legal variables will moderate the effect of defendants’ 

ethnoracial identity and citizenship status on odds of imprisonment and 

length of imprisonment. 

 

While the extra-legal courtroom actions examined in this dissertation did 

account for some ethnoracial and citizenship disparities in sentencing outcomes, 

the effects were small and did not explain the bulk of differences between groups 

of defendants.   

The fifth key finding of this study is that courtroom processing variables 

mitigate the impact of ethnoracial identity and citizenship status on sentencing 

outcomes.  Hypotheses 7 and 8 address the impact of courtroom processing 

variables.  

H7: Defendants’ ethnoracial identity and citizenship status will affect odds 

of receiving a departure or safety valve motion. 

 

H8: Courtroom processing variables (departures and safety valve motions) 

will moderate the effect of defendants’ ethnoracial identity and citizenship 

status on the odds and length of imprisonment. 
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The courtroom processing variables examined in this dissertation were 

four types of departures (Judicial upward departures, Substantial assistance 

departures, government-initiated downward departures and judicially-initiated 

downward departures) and the safety valve reductions in sentences for first time 

offenders.  Significant ethnoracial and citizenship differences were found in the 

receipt of courtroom processing motions.  White U.S. citizens had a higher 

probability of receiving departures for reductions in sentencing relative to other 

defendants (with the exception of judicially-initiated downward departures where 

Hispanic non-U.S. citizens were more likely then Whites to receive a reduction in 

sentence).  For safety-valve reductions in sentencing, Hispanic U.S. citizens and 

all non-U.S. citizens had higher probabilities of receiving reductions in sentences 

relative to White U.S. citizens. 

 The inclusion of courtroom processing variables (both departures and the 

safety valve provision) in the tobit model moderates the effect of defendants’ 

ethnoracial identity and citizenship status on the probability and length of 

imprisonment.  Whereby sentencing disparities between White U.S. citizens and 

other defendants were reduced, however these disparities still remained quite 

pronounced and statistically significant.  As with prior research, departures and 

the safety valve provision are seen as one contributor to ethnoracial disparities 

(Albonetti, 2002; Johnson et al., 2008; Kramer, J. and J. Ulmer, 2002).  It is 

noteworthy that courtroom-processing variables account for only a small 

proportion of ethnoracial and citizenship disparities found in this study. 
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The sixth key finding of this research is that defendants’ geographical 

region or country of origin is a significant predictor of the probability of 

imprisonment and length of imprisonment.  This finding is presented in 

Hypothesis 9: 

 

H9:  Defendants’ geographical region of origin will significantly predict 

the probability of imprisonment and length of imprisonment for 

defendants whom are non-U.S. citizens. 

 

Prior research has not examined defendants’ geographical region or country of 

origin as a predictor of sentencing outcomes. 

Examining non-U.S. citizens’ country of origin allows for the study of 

ethnic groups that are typically not recorded in official data sources, such as 

individuals of Middle-Eastern descent. Moreover, the examination of the 

sentencing patterns of non-U.S. citizens geographical region of origin allows for 

greater understanding of a key defendant characteristic that shape sentencing 

outcomes.  Results from this study indicate that defendants’ from Africa, Asia and 

the Pacific Islanders, Europe, Latin America and the Caribbean, Mexico, and the 

Middle-East all serve harsher sentences relative to White U.S. citizens.  These 

findings are consistent with claims by critical race scholars that have called for 

greater attention to defendants’ geographical region of origin as a source of 

unwarranted disparity (Tehranian, 2007).  
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Methodological Approach 

This research has differed from prior studies of sentencing disparities in 

several key ways.  First, this research has used a number of variables that have not 

been included in prior studies of sentencing outcomes, including a broad range of 

ethnoracial categories.  Early research on unwarranted disparities focused on 

differences in outcomes between Black and White defendants (Chiricos & Bales, 

1991; Crawford et al., 1998; Dixon 1995; Moore & Miethe, 1986; Spohn & 

Spears, 1996; Steffensmeier et al., 1998; Ulmer, 1997; Ulmer & Kramer, 1996); 

increasingly over the past 20 years, models of sentencing have included Hispanic 

or Latino/a in analysis of unwarranted disparites (Albonetti, 1997, 1998, 2002; 

Bushway & Piehl, 2001; Demuth, 2002; Johnson, 2005; Johnson et al., 2008; 

Kramer & Ulmer, 2002; Mitchell, 2005; Spohn, 2002; Steffensmeier & Demuth, 

2000, 2001; Ulmer & Johnson, 2004).  This current research has broadened 

ethnoracial groups to included Asian and Pacific Islanders.  As discussed in 

Chapter 4, there are problems with the construction of any ethnoracial category, 

however this research attempts to provide greater specification in ethnoracial 

groupings and to this end, the inclusion of Asian and Pacific Islanders in the 

analysis has yielded some interesting findings. Additionally, the inclusion of the 

geographical region of origin variables in this research has provided a interesting 

means of studying ethnicity and unwarranted disparity. 

The creation of the government-initiated departures as a courtroom 

processing is another variable that expands on prior work. The government- 

initiated departures variable was constructed using criteria identified in the 
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Commission’s 2003 Annual Report to Congress.  The variable divides judicial 

downward departures into two categories: departures where the government did 

not object to the reduction in sentencing or the prosecution “stood silent” and all 

other downward judicial departures.  Johnson and colleagues (2008) attributed 

ethnoracial disparities in the receipt of substantial assistances departures and other 

forms of downward departures as the result of differences between prosecutors 

and judges decision-making.  The inclusion of the government-initiated 

departures variable suggests that some judicial departures are the result of 

multiple courtroom actors. 

As discussed in Chapter 4, the analysis in this dissertation modeled 

sentencing outcomes using the heteroskedastic tobit model.  While prior research 

has used the tobit modeling for modeling sentence outcomes (Albonetti, 1997; 

1999; 2002, 2003; Bushway & Piehl, 2001; Mustard, 2001; Piehl and Bushway, 

2007; Steffensmeier & DeMuth, 2000, 2001), none have accounted for the 

inherent heteroskedastic distribution of sentencing outcomes and thus run the risk 

of misspecification.  Similarly, prior research on sentencing using decomposition 

procedures (Albonetti, 1997; 1999) have attributed the probability censoring to 

the whole sample and has not examined variability in censoring as a product of 

the presumptive sentence.  
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Limitations 

This final section presents limitations of this research and provides 

direction for future study.  Several of the methodological limitations were 

discussed at the end of Chapter 4, therefore this section focuses on the theoretical 

limitations of this research.  One of the aims of the current research is to apply 

Collins’ (2000) theory of intersectionality to ethnoracial and citizenship 

disparities in sentencing outcomes.  Collins posits that various forms of 

intersecting oppressions may be ranked hierarchically to indicate power 

differentiation between groups.  Collins refers to this hierarchical ranking as the 

matrix of domination.  She discusses the matrix of domination as an over-arching 

system of power relationships in a society, whereas this research focused on one 

aspect of criminal justice processing.  Similarly, while Collins focuses primarily 

on the intersection of gender and ethnoracial identity, this dissertation has avoided 

discussing the intersection of gender with other defendant characteristics.  These 

differences do not present a conflict between the current research and Collins’ 

theory, but simply shows that this dissertation’s application of Collins’ theory is 

somewhat different from her construction and application of an intersectional 

approach to studying inequality. 

One of the interesting findings of this dissertation is that Asian or Pacific 

Islanders U.S. citizens as defendants tended to receive sentences that are less than 

or equal to defendants whom were White U.S. citizens. The matrix of domination 

provides a framework for understanding inequality, however this dissertation did 
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not examine the underlying reasons that some ethnoracial and citizenship status 

groups were sentenced more or less harshly then other groups.  Existing theories 

of unwarranted sentencing disparities do not adequately explain why Asian or 

Pacific Islanders U.S. citizens are sentenced less harshly than other groups when 

controlling for judicial district, family structure, educational attainment, and other 

extra-legal variables.  Similarly, in the analysis of region of origin, citizens of 

African countries as defendants in U.S. criminal courts are sentenced more 

harshly then other defendants, yet existing criminological theory does not 

adequately account for this finding.  Indeed, this dissertation focuses on 

identifying unwarranted disparities, but does not explain why particular patterns 

of inequality emerged.  Clearly, future research on ethnoracial and citizenship 

disparities in sentencing outcomes should draw on existing theories of social 

inequality to account for particular patterns of unwarranted disparity. 

Finally, as discussed in Chapter 4, deportation proceedings may have an 

impact on sentencing of non-U.S. citizens.  Indeed, deportation may be an 

alternative to imprisonment.  However, there is currently no publicly available 

data on the deportation of criminal defendants.  The circumvention of criminal 

justice processing through the practice of “voluntary deportation” has been 

discussed by some legal scholars (Bent, 2000; Hrvatin, 2002), however the overall 

effect of civil deportation on sentencing of non-U.S. citizens remains unknown.  
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Tables and Figures 

 

Table 1.1: Research Studies on Citizenship Status 

Authors & Date  Sample  Method  Findings on Citizenship Status 
Albonetti, 1998  14,189 federal cases 

from FY1992 
Decomposition of 
Tobit regression 
ztest of coefficients 

Black and Hispanic nonU.S. 
citizens received harsher sentences 
(both in odds of incarceration and 
length of imprisonment) relative to 
Black and Hispanic U.S. citizen. 

Albonetti, 2002  8,123 federal 
cocaine cases from 
FY1996 

Tobit regression  NonU.S. citizens receive longer 
terms of imprisonment than U.S. 
citizens for cocaine offenses. 

Demuth, 2002  46,885 federal cases 
from FY1996
FY1999 

Logistic regression 
OLS regression 

 NonU.S. citizenship status 
increases the probability of 
incarceration by 30 percent for 
documented immigrants and 44 
percent for undocumented 
immigrants.  However, Demuth 
found citizenship status had a 
trivial effect on sentence length. 

Everett & 
Wojtkiewicz, 2002 

59,250 federal cases 
from FY1993
FY1994 

Ordered logistic 
regression 

Difference in sentencing ranges 
between U.S. citizens and nonU.S. 
citizens were explained by offense 
characteristics, such as offense 
type. 

Johnson, Ulmer, & 
Kramer, 2008 

169,551 Federal 
cases from FY1997
FY2000 

HLM  NonU.S. citizens had 15% short 
benefit in lengths of sentence for 
judicial downward departures and 
5% shorter length for substantial 
assistance departures. 

Kautt, 2000 
 

38,258 Federal cases 
from FY1992 

OLS regression 
ztest of coefficients 
Logistic regression 

Citizenship status had a slight 
affect on sentence length, but 
conditional on offense type. 

Kautt & Delone, 2006  15,273 federal cases 
from FY1997
FY1998 

OLS regression 
Logistic regression 
ztest of coefficients 
 

U.S. citizens had lower odd of 
incarceration for both mandatory 
minimum offenses and standard 
guideline offenses.  The reduction 
in odds of incarceration was greater 
for guideline sentences. U.S. 
citizenship decreased the length of 
incarceration for guideline 
sentences relative to nonU.S. 
citizens. 

Kautt & Sphon, 2002  14,571 federal cases 
from FY1998 

OLS regression 
ztest of coefficients 
 

No statistically significant results 
were found for citizenship status. 
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Munoz, McMorris, & 
DeLisi, 2005 

8025 misdemeanor 
cases from 1992 in 3 
Nebraska non
metropolitan 
counties. 

Logistic regression  Latino/as immigrants had greater 
odds of punishment beyond fines 
(e.g. jail term) for misdemeanor 
offenses relative to U.S. born 
Latino/as 

 
Mustard, 2001 

77,236 federal 
offenders sentenced 
under guidelines 
FY1992FY1994 

Logistic regression 
Tobit regression 

Those with U.S. citizenship receive 
lower sentences by about 1.7 
months and U.S. citizens received 
larger downward departures than 
nonU.S. citizens. Those with U.S. 
citizenship are more likely  
to receive downward departures.  
Effects of citizenship status vary 
across offense type. 

Scalia, 1996  Federal Criminal 
Justice data from 
19841994 

Descriptive 
Statistics 

BJS report indicated an overall 
growth proportion of nonU.S. 
citizens in the federal criminal 
justice system. 

Steffensmeier & 
Demuth, 2000 

89,637 federal cases 
from FY1993
FY1996 (only male 
U.S. citizens) 

Logistic regression 
OLS regression 
Tobit regression 

NonU.S. citizens were excluded 
from analysis, but footnote 
indicates that preliminary analysis 
of citizenship status had a main 
effect on sentencing outcomes and 
Hispanic nonU.S. citizens 
received “harsher” sentences than 
Black and White nonU.S. citizens. 
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Table 1.2: Ethnoracial Identity and Citizenship Status of Defendants in Federal Criminal 
Court, FY2000FY2003 

 
  U.S. Citizen  NonU.S. Citizen 
  N  (%)  N  (%) 

White  51,637  (42.28)  2,821  (4.20) 
Black  46,586  (38.14)  4,306  (6.41) 

Hispanic  22,157  (18.14)  58,762  (87.44) 
Asian or Pacific Islander  1,759  (1.44)  1,316  (1.96) 

Total  122,139  (100)  67,205  (100) 
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Figure 1.1: Picture of Dissertation 
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Figure 2.1: U.S. Rate of Imprisonment per 100,000, 19252007 

 

 

 
Sorces: Bureau of Justice Statistics (2008) Sourcebook of Criminal Justice Statistics Online, 2006.  Retrieved January 25, 2008 
from http://www.albany.edu/sourcebook/pdf/t6282006.pdf; Bureau of Justice Statistics (2008) Prisoners in 2007. (NCJ 
224280) Washington, DC: West, H.C. & Sabol, W.J. Retrieved from http://www.ojp.usdoj.gov/bjs/pub/pdf/p07.pdf
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Figure 2.2: Federal Sentencing Guideline Table 
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Figure 4.2: Map of the Geographic Codes 
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Table 4.1: Offense severity score and prior criminal record score regressed on midpoint 
of federal sentencing guideline cells. 

 
Life sentence set at 470 months 
. reg midpoint offense history 
 
      Source |       SS       df       MS              Number of obs =     258 
+           F(  2,   255) =  578.90 
       Model |  4050826.87     2  2025413.44           Prob > F      =  0.0000 
    Residual |  892168.696   255  3498.70077           Rsquared     =  0.8195 
+           Adj Rsquared =  0.8181 
       Total |  4942995.57   257  19233.4458           Root MSE      =   59.15 
 
 
    midpoint |      Coef.   Std. Err.      t    P>|t|     [95% Conf. Interval] 
+ 
     offense |   9.984597   .2967448    33.65   0.000     9.400214    10.56898 
     history |   10.92757   2.156255     5.07   0.000     6.681239    15.17391 
       _cons |  131.0937   10.63655   12.32   0.000    152.0404    110.147 
 
 
 
Cells with life sentence excluded from analysis 
 
. reg midpoint offense history if top<470 
 
      Source |       SS       df       MS              Number of obs =     231 
+           F(  2,   228) =  486.28 
       Model |  1788239.52     2  894119.758           Prob > F      =  0.0000 
    Residual |  419221.373   228  1838.69023           Rsquared     =  0.8101 
+           Adj Rsquared =  0.8084 
       Total |  2207460.89   230  9597.65604           Root MSE      =   42.88 
 
 
    midpoint |      Coef.   Std. Err.      t    P>|t|     [95% Conf. Interval] 
+ 
     offense |   7.874314   .2531896    31.10   0.000     7.375423    8.373204 
     history |   7.752118   1.658447     4.67   0.000     4.484276    11.01996 
       _cons |   90.6598   8.345926   10.86   0.000    107.1048   74.21479 
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Table 4.2: Percentage of Sentences Distributed in Reference to the Presumptive Guideline Cell 

 

 

Bellow 
Guideline 
Range 

Guideline 
Minimum 

Lower Half of 
Range 

Midpoint of 
Range 

Upper Half of 
Range 

Guideline 
Maximum 

Above 
Guideline Range 

  N  %  N  %  N  %  N  %  N  %  N  %  N  % 
White  

U.S. Citizens  22,880  47.04  16,820  34.58  2,946  6.06  1,419  2.92  1,464  3.01  2,566  5.28  541  1.11 

Black  
U.S. Citizens  16,993  38.21  17,354  39.02  3,732  8.39  1,273  2.86  1,814  4.08  2,694  6.06  610  1.37 

Hispanic  
U.S. Citizens  9,518  45.35  8,055  38.38  1,284  6.12  499  2.38  552  2.63  907  4.32  175  0.83 

Asian or P.I.  
U.S. Citizen  788  47.64  615  37.18  88  5.32  54  3.26  33  2.00  56  3.39  20  1.21 

White  
nonU.S. Citizens  961  37.78  913  35.89  207  8.14  87  3.42  165  6.49  173  6.80  38  1.49 

Black  
nonU.S. Citizens  1,279  31.60  1,829  45.19  299  7.39  136  3.36  180  4.45  261  6.45  63  1.56 

Hispanic  
nonU.S. Citizens  20,228  39.36  20,186  39.28  4,062  7.90  1,636  3.18  2,468  4.80  2,363  4.60  452  0.88 

Asian or P.I.  
nonU.S. Citizen   464  38.60  410  34.11  90  7.49  57  4.74  64  5.32  83  6.91  34  2.83 

Total  73,111  41.79  66,182  37.83  12,708  7.26  5,161  2.95  6,740  3.85  9,103  5.20  1,933  1.10 

 



  184 

Table 4.3: Sentence Outcomes as Percentage of the Guideline Minimum Sentence and 
Standard Deviations 

 
 

  Including 
Mandatory 
Minimums 

Excluding 
Mandatory 
Minimums 

  %  (SD)  %  (SD) 

White U.S. Citizens  74.70 
(69.12
)  74.73  (78.98) 

Black U.S. Citizens  84.37 
(49.03
)  84.96  (60.96) 

Hispanic U.S. Citizens  79.46 
(55.17
)  79.33  (66.80) 

Asian or P.I. U.S. Citizens  69.29 
(60.46
)  67.93  (68.03) 

White nonU.S. Citizens  88.75 
(92.04
)  91.12  (101.03) 

Black nonU.S. Citizens  91.87 
(60.07
)  95.50  (72.71) 

Hispanic nonU.S. Citizens  98.64 
(103.9
3)  104.24  (120.07) 

Asian or P.I. nonU.S. Citizens  88.79 
(103.3
7)  91.18  (115.00) 

Total  85.57  (76.88
) 

87.94  (91.97) 
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Table 4.4: Index of Sentencing Distributions for Sentences within the Guideline Range 

 
 

  Including Mandatory 
Minimums 

Excluding Mandatory 
Minimums 

  Index  (SD)  Index  (SD) 
White U.S. Citizens  .2045  (.3572)  .2274  (.3549) 
Black U.S. Citizens  .2140  (.3864)  .2620  (.3654) 

Hispanic U.S. Citizens  .1711  (.3219)  .2049  (.3416) 
Asian or P.I. U.S. Citizens  .1505  (.2938)  .1575  (.2981) 
White nonU.S. Citizens  .2571  (.3621)  .2856  (.3716) 
Black nonU.S. Citizens  .2004  (.3391)  .2455  (.3625) 

Hispanic nonU.S. Citizens  .2032  (.3276)  .2417  (.3459) 
Asian or P.I. nonU.S. Citizens  .2633  (.3662)  .2825  (.3752) 

Total  .2035  (.3523)  .2391  (.3539) 
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Table 4.5: Coding of variables included descriptions 

Variables: 
 

Coding:  Definitions: 

Dependent Variables: 
 

   

Length of Sentence  Number of months  (0 – 405)   Sentence of imprisonment number of months sentenced 
Imprisonment  0 = No sentence of imprisonment 

1 = sentence of imprisonment 
Dichotomous variable identifying sentences of imprisonment 
less than or equal to 1 month. 

 
Independent Variables: 
 

   

Control Variables: 
 

   

Presumptive sentence  Number of months  (0 – 405)  Midpoint of the guideline cell for the final offense level and 
criminal history score 

Judicial District  Western district of Texas = 0   Judicial district of sentencing measured as 94 dichotomous 
variables 

Fiscal Year  2000 
2001 
2002 
2003 

The fiscal year in which the sentence disposition occurred 
Measured as 4 dichotomous variables 

Defendant Characteristics: 
 

   

Ethnoracial identity  White = 0 
Black = 1 
Hispanic = 1 
All other EI = 1 

Defendants ethnoracial identity Measured as 4 dichotomous 
variables 
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Table 4.5: Coding of variables included descriptions (continue) 

 

Variables: 
 

Coding:  Definitions: 

Citizenship Status  U.S. citizen = 0 
NonU.S. citizen = 1 

Citizenship status of defendants measured as a dichotomous 
variable  

Ethnoracial identity/ Citizenship  White US citizen = 0  Defendants’ ethnoracial identity and citizenship status as 7 
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Status  Black US citizen = 1 
Hispanic US citizen = 1 
Asian US citizen 
White nonUS citizen = 1 
Black nonUS citizen = 1 
Hispanic nonUS citizen = 1 
Asian nonUS citizen=1 

dichotomous created from the two constructs above. 

Ethnoracial identity, Citizenship 
Status, and Geographic Region 

White US citizen = 0 
Black US citizen = 1 
Hispanic US citizen = 1 
Asian US citizen 
Mexican national = 1 
Latin Am. & Caribbean = 1 
Europe = 1 
African = 1 
Middle East = 1 
Asia & Pacific Islands = 1 

Eight dichotomous variables measures defendants  
ethnoracial identity, citizenship Status, and geographic region 
US citizens are coded as 3 ethnoracial categories 
NonUS citizens are coded into 5 categories of interest based 
on groupings of nationality 

Sex  Male = 0 
Female  = 1 

Defendants’ sex measured as a dichotomous variable  
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Table 4.5: Coding of variables included descriptions (continue) 

 

Variables: 
 

Coding:  Definitions: 

Age  16  87  Age in years of the defendant at the time of sentencing 
measured as a continuous variable 

Education  Less than HS graduate = 1 
HS graduate = 0 
Some college = 1 
College graduate =1  

Defendants highest level of education measured as 4 
dichotomous variables 

Dependants  No claimed dependants = 0 
Dependants = 1 

A dichotomous variable that measures if the defendant has 
one or more dependants 
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Marital status  Single= 0 
Married = 1 
Cohabiting = 1 
Divorced = 1 

Marital status of defendants as determined by the Pre
Sentence report measured as 4 dichotomous variables 

ExtraLegal Variables 
 

   

Serious of offense  Offense score (0 – 48)  A continuous measure of the seriousness of the offenses as 
reported for calculation of the guidelines sentencing range 
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Table 4.5: Coding of variables included descriptions (continue) 

 

Variables: 
 

Coding:  Definitions: 

Prior criminal record  Criminal record points (0126)  A continuous measure of defendents’ prior criminal record as 
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calculated by the courts to determine the guidelines 
sentencing range.  For the final sentence this number is 
broken into six categories 

Offense type  2B1.1: theft, larceny, and 
embezzlement 
2B3.1: robbery 
2B5.1: counterfeiting 
2D1.1: drug 
trafficking/manufacturing 
2F1.1: fraud 
2K2.1: firearms 
trafficking/violations 
2L1.1: smuggling aliens 
2L1.2: unlawful enterty 
2L2.2: immigration document fraud 
2S1.1: laundering of monetary 
instruments 

The ten most common offenses of conviction in federal court 
measured as ten dichotomous variables with 2D1.1 as the 
reference category in analysis except when examining 
primary drugtype as an additional independent variable 

Type of drugs  Marihuana 
Cocaine 
Crackcocaine 
Other drugs 

A measure of the primary drugtype of conviction if 
defendants are convicted of a §2D1.1: drug 
trafficking/manufacturing crime 

Trial  No trial = 0 
Trial = 1 

Dichotomous measure of conviction by trial 
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Table 4.5: Coding of variables included descriptions (continue) 

 

Variables: 
 

Coding:  Definitions: 

Mandatory Minimums   Number of months (0 – 405)  mandatory minimum sentence beyond the guideline sentence 
measured as a continuous number of months 

Courtroom Processes 
 

   

Departure  no departure 
upward departure 
substantial assistance 
judge downward departure 
gov downward departure 
unkown below range 

Departures applied to sentence as formal or informal 
departure (reason unknown).  Recoded as dichotomous 
variables. 
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unknown above range 
Safety valve  No safety valve = 0 

Safety valve applied = 1 
Application of “safety valve” reduction in sentence designed 
for reduction in sentences for nonviolent firsttime offenders. 
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Table 4.6: Percent of Missing Values by Individual Variable 

 
 
Variable  Percent Missing 
Ethnoracial Identity  Never Missing 
Citizenship  .07% 
Sex  .01% 
Age  .36% 
Education  2.87% 
Dependants  2.69% 
Marital Status  2.43% 
Presumptive Sentence  .05% 
Prior Criminal Record  .03% 
Offense Score  .03% 
Trial  .05% 
Pre sentence detention  .69% 
Mandatory Minimum   >.01% 
Safety valve   Never Missing 
Departures  Never Missing 
Sentence  .96% 
District  Never Missing 
Type of Offense  Never Missing 
FY year  Never Missing 
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Table 4.7: Percentages of Cases included in Analysis, Excluded for Missing Values and 
Percentage Point Change between Full Data Set and Valid Data. 

  Valid  Excluded  Total 
% Point 
Change 

Ethnoracial and Citizenship Status            
Asian U.S. Citizen  1.0  0.7  0.9  0.0 
Black U.S. Citizens  25.4  14.7  24.6  0.8 

Hispanic U.S. Citizens  12.0  8.1  11.7  0.3 
White U.S. Citizen  27.8  20.8  27.3  0.5 

Asian nonU.S. Citizens  0.7  0.8  0.7  0.0 
Black nonU.S. Citizens  2.3  1.8  2.3  0.0 

Hispanic nonU.S. Citizens  29.4  51.1  31.0  1.7 
White nonU.S. Citizen  1.5  1.9  1.5  0.0 

Nationality            
United States  66.2  44.2  64.5  1.7 

Mexico  23.8  46.8  25.6  1.8 
Latin Am./Caribbean  7.4  6.3  7.3  0.1 

Europe  0.7  0.7  0.7  0.0 
MiddleEast  0.3  0.3  0.3  0.0 

Asia/Pacific Island  0.9  1.3  1.0  0.0 
Africa  0.8  1.0  0.8  0.0 

Sex            
Male  85.6  87.6  85.8  0.2 

Female  14.4  12.4  14.2  0.2 
Education            

< H.S. graduation  49.1  48.5  49.1  0.0 
H.S. graduate  30.2  28.5  30.1  0.1 
Some College  16.0  17.5  16.1  0.1 

College Graduate  4.7  5.5  4.8  0.0 
Family Dependents            

No Dependents  36.9  43.0  37.2  0.3 
Dependants   63.2  57.0  62.8  0.3 

Marital Status            
Single  41.3  44.8  41.5  0.2 
Married  30.9  32.4  30.9  0.1 

Cohabitating  12.3  9.4  12.1  0.2 
Divorce, separated, widowed  15.5  13.4  15.4  0.1 

Trial            
Trial  3.4  2.6  3.3  0.1 
Plea  96.6  97.4  96.7  0.1 
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Table 4.7 (Continue): Percentages of Cases included in Analysis, Excluded for Missing 
Values and Percentage Point Change between Full Data Set and Valid Data. 
 
 

Valid  Excluded  Total 
% Point 
Change 

Type of Offense            
Theft  10.0  7.6  9.9  0.2 

Robbery  2.6  2.0  2.6  0.1 
Counterfeiting  1.5  1.1  1.5  0.0 

Fraud  9.3  7.6  9.1  0.1 
Firearms Trafficking   8.7  5.2  8.4  0.3 
Smuggling Aliens  4.0  4.0  4.0  0.0 
Unlawful Enterty  13.3  33.5  14.9  1.6 

Immigration Documents   1.2  3.7  1.4  0.2 
Money Laundering  1.1  0.9  1.1  0.0 
Drug Trafficking  48.3  34.3  47.2  1.1 

Marihuana  14.4  12.0  14.2  0.2 
Powder Cocaine  10.9  6.7  10.5  0.3 
Crack Cocaine  10.3  5.3  9.9  0.4 
Other Drugs  13.0  10.4  12.8  0.2 

Fiscal Year            
FY2000  22.4  36.2  23.5  1.1 
FY2001  23.4  27.2  23.7  0.3 
FY2002  25.8  20.6  25.4  0.4 
FY2003  28.5  16.0  27.5  1.0 

Departure Motion              
No Departure  56.1  46.2  55.4  0.8 

Upward Departure  0.5  0.4  0.5  0.0 
Substantial Assistance  17.5  11.9  17.0  0.4 

Unknown Below Guideline Range  9.3  7.7  9.1  0.1 
Unknown Above Guideline Range  0.5  9.3  1.2  0.7 

Government “Stands Silent”  6.4  13.5  6.9  0.6 
Judicial Downward Departure  9.7  11.1  9.9  0.1 

Sentence of Imprisonment             
Imprisonment  87.7  90.7  88.0  0.2 

Application of Safety Valve             
Safety Valve  15.2  10.2  14.8  0.4 

No Safety Valve  84.8  89.8  85.2  0.4 
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Table 4.8: Descriptive Statistics of Dichotomous Variables  by Ethnoracial Categories  

 

 

White  
U.S. 
Citizens 

Black  
U.S. 
Citizens 

Hispanic 
U.S. 
Citizens 

Asian  
U.S. 
Citizen 

White  
nonU.S. 
Citizens 

Black  
nonU.S. 
Citizens 

Hispanic 
nonU.S. 
Citizens 

Asian  
nonU.S. 
Citizen  Total 

  N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

Male*  39,105  36,916  17,263  1,217  2,285  3,447  48,333  998  149,564 
  80.38  83.32  82.14  74.94  90.39  85.34  94.10  83.94  85.60 
                   

Female  9,544  7,390  3,754  407  243  592  3,032  191  25,153 
  19.62  16.68  17.86  25.06  9.61  14.66  5.90  16.06  14.40 
                   

< H.S. graduation  13,464  17,583  11,147  346  923  1,584  40,259  455  85,761 
  27.68  39.69  53.04  21.31  36.51  39.22  78.38  38.27  49.09 
                   

H.S. graduate*  19,682  16,390  6,545  552  722  1,245  7,163  322  52,621 
  40.46  36.99  31.14  33.99  28.56  30.82  13.95  27.08  30.12 
                   

Some College  11,143  8,929  2,862  487  522  837  3,029  254  28,063 
  22.9  20.15  13.62  29.99  20.65  20.72  5.9  21.36  16.06 
                   

College Graduate  4,360  1,404  463  239  361  373  914  158  8,272 
  8.96  3.17  2.2  14.72  14.28  9.23  1.78  13.29  4.73 
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Table 4.8: Descriptive Statistics of Dichotomous Variables by Ethnoracial Categories  

 

 

White  
U.S. 
Citizens 

Black  
U.S. 
Citizens 

Hispanic 
U.S. 
Citizens 

Asian  
U.S. 
Citizen 

White  
nonU.S. 
Citizens 

Black  
nonU.S. 
Citizens 

Hispanic 
nonU.S. 
Citizens 

Asian non
U.S. 
Citizen  Total 

  N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

FY2000  10,805  10,328  4,462  324  451  927  11,597  316  39,210 
  22.21  23.31  21.23  19.95  17.84  22.95  22.58  26.58  22.44 
                   

FY2001  11,547  10,735  4,836  372  536  1,015  11,409  273  40,723 
  23.74  24.23  23.01  22.91  21.20  25.13  22.21  22.96  23.31 
                   

FY2002  12,610  11,320  5,522  439  733  1,104  12,765  280  44,773 
  25.92  25.55  26.27  27.03  29.00  27.33  24.85  23.55  25.63 
                   

FY2003*  13,687  11,923  6,197  489  808  993  15,594  320  50,011 
  28.13  26.91  29.49  30.11  31.96  24.59  30.36  26.91  28.62 
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Table 4.8 (continue): Descriptive Statistics of Dichotomous Variables by Ethnoracial Categories  
 

 

White  
U.S. 
Citizens 

Black  
U.S. 
Citizens 

Hispanic 
U.S. 
Citizens 

Asian  
U.S. 
Citizen 

White  
nonU.S. 
Citizens 

Black  
nonU.S. 
Citizens 

Hispanic 
nonU.S. 
Citizens 

Asian  
nonU.S. 
Citizen  Total 

  N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

No Dependents*  22,812  15,189  7,223  804  1,213  1,163  15,425  534  64,363 
  46.89  34.28  34.37  49.51  47.98  28.79  30.03  44.91  36.84 
                   

Dependants   25,837  29,117  13,794  820  1,315  2,876  35,940  655  110,354 
  53.11  65.72  65.63  50.49  52.02  71.21  69.97  55.09  63.16 
                   

Single*  17,100  25,149  8,494  676  1,010  1,721  17,572  448  72,170 
  35.15  56.76  40.41  41.63  39.95  42.61  34.21  37.68  41.31 
                   

Married  16,067  8,514  6,432  588  974  1,275  19,556  529  53,935 
  33.03  19.22  30.6  36.21  38.53  31.57  38.07  44.49  30.87 
                   

Cohabitating  3,987  5,074  2,935  95  169  477  8,717  54  21,508 
  8.2  11.45  13.96  5.85  6.69  11.81  16.97  4.54  12.31 
                   

Divorce, separated, 
widowed 

11,495  5,569  3,156  265  375  566  5,520  158  27,104 
23.63  12.57  15.02  16.32  14.83  14.01  10.75  13.29  15.51 

                   
Trial  1,548  2,290  613  54  103  234  975  58  5,875 

  3.18  5.17  2.92  3.33  4.07  5.79  1.90  4.88  3.36 
                   

Plea*  47,101  42,016  20,404  1,570  2,425  3,805  50,390  1,131  168,842 
  96.82  94.83  97.08  96.67  95.93  94.21  98.10  95.12  96.64 

 



  201 

Table 4.8 (continue): Descriptive Statistics of Dichotomous Variables by Ethnoracial Categories  
 

 

White  
U.S. 
Citizens 

Black  
U.S. 
Citizens 

Hispanic 
U.S. 
Citizens 

Asian  
U.S. 
Citizen 

White  
nonU.S. 
Citizens 

Black  
nonU.S. 
Citizens 

Hispanic 
nonU.S. 
Citizens 

Asian  
nonU.S. 
Citizen  Total 

  N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

Theft  8,547  5,774  1,183  375  362  307  735  187  17,470 
  17.57  13.03  5.63  23.09  14.32  7.6  1.43  15.73  10 
                   

Robbery  1,734  2,287  319  62  15  28  83  33  4,561 
  3.56  5.16  1.52  3.82  0.59  0.69  0.16  2.78  2.61 
                   

Counterfeiting  1,257  821  205  31  43  37  234  11  2,639 
  2.58  1.85  0.98  1.91  1.7  0.92  0.46  0.93  1.51 
                   

Fraud  8,318  4,851  894  371  416  476  562  259  16,147 
  17.1  10.95  4.25  22.84  16.46  11.79  1.09  21.78  9.24 
                   

Firearms   5,820  7,213  1,205  79  65  102  627  42  15,153 
Trafficking  11.96  16.28  5.73  4.86  2.57  2.53  1.22  3.53  8.67 

                   
Smuggling Aliens  816  150  1,663  55  131  29  3,921  210  6,975 

  1.68  0.34  7.91  3.39  5.18  0.72  7.63  17.66  3.99 
                   

Unlawful Enterty  232  16  481  0  292  603  21,585  17  23,226 
  0.48  0.04  2.29  0  11.55  14.93  42.02  1.43  13.29 
                   

Immigration   96  48  64  16  230  288  1,325  98  2,165 
Document  0.2  0.11  0.3  0.99  9.1  7.13  2.58  8.24  1.24 

                   
Money   683  311  298  49  53  47  368  36  1,845 



  202 

Laundering  1.4  0.7  1.42  3.02  2.1  1.16  0.72  3.03  1.06 
                   

Drug Trafficking*  21,146  22,835  14,705  586  921  2,122  21,925  296  84,536 
  43.47  51.54  69.97  36.08  36.43  52.54  42.68  24.89  48.38 
                   

Marihuana*  6,247  1,745  6,936  58  189  329  9,736  35  25,275 
  12.84  3.94  33.00  3.57  7.48  8.15  18.95  2.94  14.47 
                   

Powder Cocaine  3,198  4,868  3,810  88  205  1,042  5,742  32  18,985 
  6.57  10.99  18.13  5.42  8.11  25.80  11.18  2.69  10.87 
                   

Crack Cocaine  1,162  14,738  919  37  24  333  756  25  17,994 
  2.39  33.26  4.37  2.28  0.95  8.24  1.47  2.10  10.30 
                   

Other Drugs  10,678  1,641  3,074  401  500  425  5,725  204  22,648 
  21.95  3.70  14.63  24.69  19.78  10.52  11.15  17.16  12.96 
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Table 4.8 (continue): Descriptive Statistics of Dichotomous Variables by Ethnoracial Categories  
 

 

White  
U.S. 
Citizens 

Black  
U.S. 
Citizens 

Hispanic 
U.S. 
Citizens 

Asian  
U.S. 
Citizen 

White  
nonU.S. 
Citizens 

Black  
nonU.S. 
Citizens 

Hispanic 
nonU.S. 
Citizens 

Asian  
nonU.S. 
Citizen  Total 

  N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

White U.S. Citizen*  48,649                48,649 
  100                27.84 

Black U.S. Citizens    44,306              44,306 
    100              25.36 

Hispanic U.S. Citzn    0  21,017            21,017 
    0  100            12.03 

Asian U.S. Citizen        1,624          1,624 
        100          0.93 

Mexico          448  14  41,117  4  41,583 
          17.72  0.35  80.05  0.34  23.8 

Latin Am./Carabian          246  2,810  9,861  29  12,946 
          9.73  69.57  19.2  2.44  7.41 

Europe          817  195  205  18  1,235 
          32.32  4.83  0.4  1.51  0.71 

MiddleEast          477  8  9  13  507 
          18.87  0.2  0.02  1.09  0.29 

Asia/Pacific Island          377  23  74  1,113  1,587 
          14.91  0.57  0.14  93.61  0.91 

Africa          163  989  99  12  1,263 
          6.45  24.49  0.19  1.01  0.72 
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Table 4.8 (continue): Descriptive Statistics of Dichotomous Variables by Ethnoracial Categories  
 

 

White  
U.S. 
Citizens 

Black  
U.S. 
Citizens 

Hispanic 
U.S. 
Citizens 

Asian  
U.S. 
Citizen 

White  
nonU.S. 
Citizens 

Black  
nonU.S. 
Citizens 

Hispanic 
nonU.S. 
Citizens 

Asian  
nonU.S. 
Citizen  Total 

  N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

No Departure*  24,271  25,935  10,940  787  1,454  2,621  29,723  655  96,386 
49.89  58.54  52.05  48.46  57.52  64.89  57.87  55.09  55.17 

                   
Upward Departure  300  270  79  5  8  23  146  8  839 

0.62  0.61  0.38  0.31  0.32  0.57  0.28  0.67  0.48 
                   

Substantial 
Assistance 

11,554  9,724  4,094  376  410  536  3,937  205  30,836 
23.75  21.95  19.48  23.15  16.22  13.27  7.66  17.24  17.65 

                   
Unknown Below 
Guideline Range 

6,038  4,465  1,957  273  229  345  2,742  161  16,210 
12.41  10.08  9.31  16.81  9.06  8.54  5.34  13.54  9.28 

                   
Unknown Above 
Guideline Range 

557  574  174  21  46  69  542  34  2,017 
1.14  1.3  0.83  1.29  1.82  1.71  1.06  2.86  1.15 

                   
Government 

“Stands Silent” 
1,242  431  1,472  23  143  49  7,861  22  11,243 
2.55  0.97  7  1.42  5.66  1.21  15.3  1.85  6.43 

                   
Judicial Downward 

Departure 
4,687  2,907  2,301  139  238  396  6,414  104  17,186 
9.63  6.56  10.95  8.56  9.41  9.8  12.49  8.75  9.84 

                   
Sentence of 

Imprisonment 
37,907  38,179  18,430  1,150  2,180  3,708  50,113  972  152,639 
78.36  86.65  88.08  70.99  86.61  92.26  97.87  81.96  87.77 
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Table 4.8 (continue): Descriptive Statistics of Dichotomous Variables by Ethnoracial Categories  
 

 

White  
U.S. 
Citizens 

Black  
U.S. 
Citizens 

Hispanic 
U.S. 
Citizens 

Asian  
U.S. 
Citizen 

White  
nonU.S. 
Citizens 

Black  
nonU.S. 
Citizens 

Hispanic 
nonU.S. 
Citizens 

Asian  
nonU.S. 
Citizen  Total 

  N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

N 
% 

Safety Valve  5,677  3,650  4,988  239  488  1,086  10,483  142  26,753 
  11.67  8.24  23.73  14.72  19.30  26.89  20.41  11.94  15.31 
                   

No Safety Valve  42,972  40,656  16,029  1,385  2,040  2,953  40,882  1,047  147,964 
  88.33  91.76  76.27  85.28  80.70  73.11  79.59  88.06  84.69 

 



  206 

Table 4.9: This is a Table for Continuous Variables 

 

White  
U.S. 
Citizens 

Black  
U.S. 
Citizens 

Hispanic 
U.S. 
Citizens 

Asian  
U.S. Citizen 

White  
nonU.S. 
Citizens 

Black  
nonU.S. 
Citizens 

Hispanic 
nonU.S. 
Citizens 

Asian  
nonU.S. 
Citizen  Total 

  Mean 
SD 

Mean 
SD 

Mean 
SD 

Mean 
SD 

Mean 
SD 

Mean 
SD 

Mean 
SD 

Mean 
SD 

Mean 
SD 

Sentence Length  50.56  83.87  53.20  44.50  34.11  50.29  40.17  35.13  55.41 
  55.33  78.16  55.87  52.15  40.25  55.21  42.30  46.64  60.66 
                   

Presumptive Sentence  55.63  93.74  64.92  47.17  40.91  59.31  51.54  40.26  64.90 
64.80  93.17  68.45  60.92  49.64  64.45  51.14  55.57  72.06 

                   
Age  37.29  31.79  31.64  35.54  34.99  34.30  32.35  35.38  33.63 

  11.68  9.29  10.19  11.55  10.27  8.53  8.84  10.43  10.30 
                   

Offense Score  17.84  21.28  20.03  16.83  16.46  19.54  18.29  15.61  19.11 
  8.26  9.36  8.00  8.69  8.21  8.13  7.47  8.53  8.44 
                   

Criminal History 
Points 

2.92  4.66  2.34  1.43  1.30  1.79  3.02  1.00  3.25 
4.74  5.38  3.79  2.89  2.84  3.34  4.19  2.22  4.67 

                   
Gun ManMin  104.91  106.64  100.00  72.00  70.91  84.00  75.24  66.35  103.14 

  63.97  64.38  63.53  28.90  36.18  54.13  53.99  15.94  63.76 
                   

Drug Man Min  91.88  102.74  92.71  104.30  94.22  90.87  92.29  101.66  95.76 
  40.40  54.26  39.56  46.98  36.44  35.55  34.83  34.90  44.25 
                   

Gun ManMin 0  3.09  6.35  1.56  0.93  0.31  1.23  0.42  0.95  2.83 
  20.87  29.73  14.69  8.75  5.19  11.99  6.89  8.09  19.89 
                   

Drug manmin 0  21.73  39.22  35.71  22.61  14.57  30.69  23.60  16.50  28.47 
  43.70  60.12  51.36  48.22  36.96  47.69  43.94  40.04  49.98 
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Figure 5.1: Marginal Effects of Model 1, the Predictive Probability of Receiving a 
Sentence Equal to or Greater then One Month by The Presumptive Sentence 
(1 to 12 Months). 
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Figure 5.2: Marginal Effects of Model 1 when sentences are uncensored, the Length of 
Imprisonment by Presumptive Sentence. 
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Table 5.1: Heteroskedastic Tobit Regression Estimates of Log Length of Sentence and 
Standard Errors, Decomposition of Tobit at the means and Decomposition 
of Tobit at Sentence Midpoint of 6 Months. 

            

Variables 
Model 1 

Decomposition 
at Means 

Midpoint 
Constrained at 
6 Month  

Estimate  S.E.  Percent  Estimate  Percent  Estimate 
Log midpoint  1.08***  (0.00)  0.001***  1.07***  0.29***  0.50*** 
Black  0.17***  (0.01)  0.000***  0.17***  0.08***  0.01* 
Hispanic  0.12***  (0.01)  0.000***  0.12***  0.06***  0.05*** 
Asian  0.06**  (0.02)  0.001***  0.06**  0.05***  0.09*** 
NonU.S. Citizen  0.20***  (0.00)  0.001***  0.20***  0.14***  0.17*** 
Female  0.49***  (0.01)  0.011***  0.45***  0.20***  0.12*** 
Age  0.02***  (0.00)  0.000***  0.02***  0.01***  0.01*** 
Age squared  0.00***  (0.00)  0.000***  0.00***  0.00***  0.00* 
Less then high school  0.06***  (0.00)  0.000***  0.06***  0.05***  0.07*** 
Some college  0.13***  (0.01)  0.001***  0.13***  0.06***  0.05*** 
College graduate  0.24***  (0.01)  0.003***  0.23***  0.11***  0.08*** 
Family Dependants  0.02***  (0.00)  0.000***  0.02***  0.01***  0.01 
Married  0.07***  (0.00)  0.000***  0.07***  0.02***  0.04*** 
Cohabitating  0.02***  (0.01)  0.000**  0.02***  0.00***  0.01*** 
Divorced/Widowed/Separated  0.01  (0.01)  0.000  0.01  0.00  0.00 
FY2000  0.10***  (0.00)  0.001***  0.09***  0.06***  0.06*** 
FY2001  0.10***  (0.00)  0.001***  0.10***  0.06***  0.07*** 
FY2002  0.03***  (0.00)  0.000***  0.03***  0.02***  0.01* 
Constant  1.06***  (0.02)         
Percent        .99989    .8211   
Y        2.9783    1.4094 
Observed  174933           
Pseudo Rsquared  .805           
Log likelihood  191688.13           
Chisquared  439664.40           
 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.2: Tobit Regression Estimates on Log Length of Sentence for U.S. Citizens, Non
U.S. Citizens, and Z Test of Coefficients.  

 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 

 

 
U.S. 

Citizens   
NonU.S. 
Citizens 

   

Variables  Beta   S.E.  Beta   S.E.  ZValues 
Log midpoint  1.19***  (0.00)  0.97***  (0.00)  60.87*** 
Black  0.11***  (0.01)  0.16***  (0.02)  2.38* 
Hispanic  0.10***  (0.01)  0.17***  (0.02)  3.50*** 
Asian  0.09**  (0.03)  0.10**  (0.03)  0.28 
Female  0.54***  (0.01)  0.29***  (0.01)  14.98*** 
Age  0.02***  (0.00)  0.02***  (0.00)  0.76 
Age squared  0.00***  (0.00)  0.00***  (0.00)  1.68 
Less then high school  0.07***  (0.01)  0.05***  (0.01)  3.29*** 
Some college  0.12***  (0.01)  0.08***  (0.01)  2.63** 
College graduate  0.32***  (0.02)  0.10***  (0.02)  8.31*** 
Family Dependants  0.04***  (0.01)  0.01*  (0.01)  3.08** 
Married  0.09***  (0.01)  0.05***  (0.01)  4.20*** 
Cohabitating  0.02*  (0.01)  0.01  (0.01)  0.98 
Divorced/Widowed/Separated  0.04***  (0.01)  0.01  (0.01)  4.79*** 
FY2000  0.10***  (0.01)  0.08***  (0.01)  2.27* 
FY2001  0.09***  (0.01)  0.10***  (0.01)  1.06 
FY2002  0.04***  (0.01)  0.02***  (0.01)  1.55 
Constant  1.41***  (0.03)  0.57***  (0.03)  18.47*** 
Observations  115746    59187     
Pseudo Rsquared  .807    .819     
Log likelihood  142198.21    45462.25     
Chisquared  230956.39    230842.86     
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Table 5.3: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
and Decomposition of Tobit at Sentence Midpoint of 6 Months. 

 

  Model 1A 
Midpoint Constrained 

 At 6 Month 
Variables  Beta  S.E.  Percent  Beta 
Log midpoint  1.08***  (0.00)  0.29***  0.51*** 
Black U.S. Citizen  0.18***  (0.01)  0.08***  0.01 
Hispanic U.S. Citizen  0.13***  (0.01)  0.04***  0.03*** 
Asian U.S. Citizen  0.12***  (0.03)  0.04***  0.03 
Whites NonU.S. Citizen  0.24***  (0.02)  0.10***  0.03* 
Black NonU.S. Citizen  0.36***  (0.01)  0.15***  0.06*** 
Hispanic NonU.S. Citizen  0.32***  (0.01)  0.20***  0.16*** 
Asian NonU.S. Citizen  0.17***  (0.03)  0.07***  0.01 
Female  0.49***  (0.01)  0.20***  0.11 
Age  0.02***  (0.00)  0.01***  0.01*** 
Age squared  0.00***  (0.00)  0.00***  0.00* 
Less then high school  0.06***  (0.00)  0.05***  0.06*** 
Some college  0.13***  (0.01)  0.06***  0.04*** 
College graduate  0.25***  (0.01)  0.11***  0.06*** 
Family Dependants  0.02***  (0.00)  0.01***  0.01 
Married  0.07***  (0.00)  0.02***  0.04*** 
Cohabitating  0.02***  (0.01)  0.00***  0.01*** 
Divorced/Widowed/Separated  0.01  (0.01)  0.00  0.00 
FY2000  0.10***  (0.00)  0.06***  0.06*** 
FY2001  0.10***  (0.00)  0.06***  0.07*** 
FY2002  0.03***  (0.00)  0.02***  0.01 
Constant  1.06***  (0.02)     
Observations  174933                   
Percent                  .823   
Y=                    1.405 
Pseudo Rsquared  .804                   
Log likelihood  191206.56       
Chisquared  446487.17       
 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.4: Significant Differences between Ethnoracial and Citizenship groups using Tobit Regression Model 1A. 

 

 

White  
U.S. 
Citizens 

Black  
U.S. 
Citizens 

Hispanic 
U.S. 
Citizens 

Asian  
U.S. 
Citizen 

White  
nonU.S. 
Citizens 

Black  
nonU.S. 
Citizens 

Hispanic 
nonU.S. 
Citizens 

Asian  
nonU.S. 
Citizen 

White U.S. Citizen                 
Black U.S. Citizen  +               
Hispanic U.S. Citizen  +  +             
Asian U.S. Citizen  +  +  +           
Whites NonU.S. Citizen  +  +  +  +         
Black NonU.S. Citizen  +  +  +  +  +       
Hispanic NonU.S. Citizen  +  +  +  +  +  +     
Asian NonU.S. Citizen  +      +    +  +   

 
+ = difference between groups at p ≤ .01 
 = difference between groups at p > .01 
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Table 5.5: Sequential Heteroskedastic Tobit Regression base model and models of extra
legal variables: Trial, offense type, and mandatory minimums 

 
Variables  Model 1A    Model 2    Chi2  pvalue 
Log midpoint  1.08***  (0.00)  1.07***  (0.00)  85.95  0.0000 
Black U.S. Citizen  0.18***  (0.01)  0.17***  (0.01)  32.42  0.0000 
Hispanic U.S. Citizen  0.13***  (0.01)  0.12***  (0.01)  9.32  0.0023 
Asian U.S. Citizen  0.12***  (0.03)  0.12***  (0.03)  1.13  0.2887 
Whites NonU.S. Citizen  0.24***  (0.02)  0.23***  (0.02)  9.06  0.0026 
Black NonU.S. Citizen  0.36***  (0.01)  0.34***  (0.01)  24.08  0.0000 
Hispanic NonU.S. Citizen  0.32***  (0.01)  0.31***  (0.01)  15.55  0.0001 
Asian NonU.S. Citizen  0.17***  (0.03)  0.16***  (0.03)  5.97  0.0145 
Female  0.49***  (0.01)  0.48***  (0.01)  9.59  0.0020 
Age  0.02***  (0.00)  0.02***  (0.00)  3.19  0.0741 
Age squared  0.00***  (0.00)  0.00***  (0.00)  2.22  0.1362 
Less then high school  0.06***  (0.00)  0.06***  (0.00)  3.34  0.0675 
Some college  0.13***  (0.01)  0.13***  (0.01)  2.58  0.1085 
College graduate  0.25***  (0.01)  0.24***  (0.01)  5.69  0.0171 
Family Dependants  0.02***  (0.00)  0.01***  (0.00)  5.87  0.0154 
Married  0.07***  (0.00)  0.07***  (0.00)  0.21  0.6482 
Cohabitating  0.02***  (0.01)  0.02***  (0.01)  0.49  0.4838 
Divorced/Widwd/Seprtd  0.01  (0.01)  0.01  (0.01)  1.04  0.3074 
FY2000  0.10***  (0.00)  0.09***  (0.00)  0.80  0.3720 
FY2001  0.10***  (0.00)  0.10***  (0.00)  21.45  0.0000 
FY2002  0.03***  (0.00)  0.03***  (0.00)  17.02  0.0000 
Trial      0.23***  (0.01)     
Constant  1.01***  (0.02)  1.01***  (0.02)  33.07  0.0000 
             
All          1320.29  0.0000 
Observations  174933    174933       
Pseudo Rsquared  .804    .807       
Log likelihood  191206.56    190230.81       
Chisquared  446487.17    474432.70       
 
Note: Standard errors in parentheses.  94 Judicial Districts and heteroskedastic error terms not 
show. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.6: Sequential Heteroskedastic Tobit Regression base model and models of extra
legal variables: offense type or type of drug 

 
Variables  Model 1A    Model 3    Chi2  pvalue 
Log midpoint  1.08***  (0.00)  1.02***  (0.00)  520.40  0.0000 
Black U.S. Citizen  0.18***  (0.01)  0.16***  (0.01)  25.52  0.0000 
Hispanic U.S. Citizen  0.13***  (0.01)  0.13***  (0.01)  0.43  0.5134 
Asian U.S. Citizen  0.12***  (0.03)  0.12***  (0.03)  0.00  0.9596 
Whites NonU.S. Citizen  0.24***  (0.02)  0.25***  (0.02)  1.37  0.2421 
Black NonU.S. Citizen  0.36***  (0.01)  0.34***  (0.01)  30.81  0.0000 
Hispanic NonU.S. Citizen  0.32***  (0.01)  0.28***  (0.01)  136.63  0.0000 
Asian NonU.S. Citizen  0.17***  (0.03)  0.18***  (0.03)  0.80  0.3703 
Female  0.49***  (0.01)  0.43***  (0.01)  356.41  0.0000 
Age  0.02***  (0.00)  0.02***  (0.00)  6.76  0.0093 
Age squared  0.00***  (0.00)  0.00***  (0.00)  30.72  0.0000 
Less then high school  0.06***  (0.00)  0.05***  (0.00)  157.86  0.0000 
Some college  0.13***  (0.01)  0.09***  (0.01)  321.59  0.0000 
College graduate  0.25***  (0.01)  0.16***  (0.01)  286.06  0.0000 
Family Dependants  0.02***  (0.00)  0.01*  (0.00)  30.08  0.0000 
Married  0.07***  (0.00)  0.05***  (0.00)  165.43  0.0000 
Cohabitating  0.02***  (0.01)  0.01  (0.00)  36.88  0.0000 
Divorced/Widwd/Seprtd  0.01  (0.01)  0.01*  (0.01)  7.28  0.0070 
FY2000  0.10***  (0.00)  0.09***  (0.00)  25.60  0.0000 
FY2001  0.10***  (0.00)  0.10***  (0.00)  3.25  0.0715 
FY2002  0.03***  (0.00)  0.03***  (0.00)  16.95  0.0000 
2B1.1      0.65***  (0.02)     
2B3.1      0.33***  (0.01)     
2B5.1      0.32***  (0.03)     
2F1.1      0.32***  (0.01)     
2K2.1      0.23***  (0.01)     
2L1.1      0.00  (0.01)     
2L1.2      0.12***  (0.01)     
2L2.2      0.08***  (0.02)     
2S1.1      0.07*  (0.03)     
Powder Cocaine      0.06***  (0.01)     
CrackCocaine      0.08***  (0.01)     
Other Drug      0.09***  (0.01)     
Constant  1.01***  (0.02)  0.89***  (0.02)  243.01  0.0000 
             
All          1912.08  0.0000 
Observations  174933    174933       
Pseudo Rsquared  .804    .79       
Log likelihood  191206.56    186563.24       
Chisquared  446487.17    469688.44       
Note: Standard errors in parentheses.  94 Judicial Districts and heteroskedastic error terms not 
show. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.7: Sequential Heteroskedastic Tobit Regression base model and models of extra
legal variables: Trial, offense type, and mandatory minimums 

 
Variables  Model 1A    Model 4    Chi2  pvalue 
Log midpoint  1.08***  (0.00)  1.12***  (0.00)  868.65  0.0000 
Black U.S. Citizen  0.18***  (0.01)  0.18***  (0.01)  7.88  0.0050 
Hispanic U.S. Citizen  0.13***  (0.01)  0.14***  (0.01)  48.60  0.0000 
Asian U.S. Citizen  0.12***  (0.03)  0.12***  (0.03)  0.10  0.7564 
Whites NonU.S. Citizen  0.24***  (0.02)  0.22***  (0.02)  27.95  0.0000 
Black NonU.S. Citizen  0.36***  (0.01)  0.36***  (0.01)  0.18  0.6716 
Hispanic NonU.S. Citizen  0.32***  (0.01)  0.32***  (0.01)  8.82  0.0030 
Asian NonU.S. Citizen  0.17***  (0.03)  0.16***  (0.03)  6.34  0.0118 
Female  0.49***  (0.01)  0.47***  (0.01)  47.91  0.0000 
Age  0.02***  (0.00)  0.02***  (0.00)  114.85  0.0000 
Age squared  0.00***  (0.00)  0.00***  (0.00)  96.16  0.0000 
Less then high school  0.06***  (0.00)  0.06***  (0.00)  34.60  0.0000 
Some college  0.13***  (0.01)  0.12***  (0.01)  32.27  0.0000 
College graduate  0.25***  (0.01)  0.25***  (0.01)  2.03  0.1545 
Family Dependants  0.02***  (0.00)  0.01**  (0.00)  31.53  0.0000 
Married  0.07***  (0.00)  0.06***  (0.00)  101.29  0.0000 
Cohabitating  0.02***  (0.01)  0.01**  (0.01)  18.12  0.0000 
Divorced/Widwd/Seprtd  0.01  (0.01)  0.01  (0.01)  1.33  0.2481 
FY2000  0.10***  (0.00)  0.10***  (0.00)  0.04  0.8358 
FY2001  0.10***  (0.00)  0.10***  (0.00)  0.47  0.4952 
FY2002  0.03***  (0.00)  0.03***  (0.00)  2.17  0.1405 
Man. Min. Drug      0.00***  (0.00)     
Man. Min. Gun      0.00  (0.00)     
Constant  1.01***  (0.02)  1.14***  (0.02)  225.98  0.0000 
             
All          1110.24  0.0000 
Observations  174933    174933       
Pseudo Rsquared  .804    .807       
Log likelihood  191206.56    189638.72       
Chisquared  446487.17    429426.51       
 
Note: Standard errors in parentheses.  94 Judicial Districts and heteroskedastic error terms not 
show. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.8: Sequential Heteroskedastic Tobit Regression base model and models of extra
legal variables: Trial, offense type, and mandatory minimums 

Variables  Model 1A    Model 5    Chi2  pvalue 
Log midpoint  1.08***  (0.00)  1.03***  (0.00)  207.83  0.0000 
Black U.S. Citizen  0.18***  (0.01)  0.15***  (0.01)  59.22  0.0000 
Hispanic U.S. Citizen  0.13***  (0.01)  0.13***  (0.01)  0.00  0.9555 
Asian U.S. Citizen  0.12***  (0.03)  0.12***  (0.03)  0.03  0.8679 
Whites NonU.S. Citizen  0.24***  (0.02)  0.23***  (0.02)  4.08  0.0433 
Black NonU.S. Citizen  0.36***  (0.01)  0.32***  (0.01)  57.50  0.0000 
Hispanic NonU.S. Citizen  0.32***  (0.01)  0.28***  (0.01)  128.96  0.0000 
Asian NonU.S. Citizen  0.17***  (0.03)  0.15***  (0.03)  1.70  0.1925 
Female  0.49***  (0.01)  0.42***  (0.01)  316.79  0.0000 
Age  0.02***  (0.00)  0.02***  (0.00)  14.98  0.0001 
Age squared  0.00***  (0.00)  0.00***  (0.00)  36.27  0.0000 
Less then high school  0.06***  (0.00)  0.04***  (0.00)  117.34  0.0000 
Some college  0.13***  (0.01)  0.08***  (0.01)  240.70  0.0000 
College graduate  0.25***  (0.01)  0.15***  (0.01)  232.30  0.0000 
Family Dependants  0.02***  (0.00)  0.01  (0.00)  37.02  0.0000 
Married  0.07***  (0.00)  0.05***  (0.00)  151.74  0.0000 
Cohabitating  0.02***  (0.01)  0.01  (0.00)  25.70  0.0000 
Divorced/Widwd/Seprtd  0.01  (0.01)  0.01*  (0.01)  2.27  0.1316 
FY2000  0.10***  (0.00)  0.09***  (0.00)  18.87  0.0000 
FY2001  0.10***  (0.00)  0.10***  (0.00)  11.23  0.0008 
FY2002  0.03***  (0.00)  0.03***  (0.00)  22.13  0.0000 
Trial      0.24***  (0.01)     
2B1.1      0.62***  (0.01)     
2B3.1      0.27***  (0.01)     
2B5.1      0.31***  (0.03)     
2F1.1      0.31***  (0.01)     
2K2.1      0.19***  (0.01)     
2L1.1      0.01  (0.01)     
2L1.2      0.09***  (0.01)     
2L2.2      0.08***  (0.02)     
2S1.1      0.09***  (0.02)     
Powder Cocaine      0.07***  (0.01)     
CrackCocaine      0.10***  (0.01)     
Other Drug      0.10***  (0.01)     
Man. Min. Drug      0.00***  (0.00)     
Man. Min. Gun      0.00***  (0.00)     
Constant  1.01***  (0.02)  0.89***  (0.02)  164.60  0.0000 
             
All          1625.61  0.0000 
Observations  174933    174933       
Pseudo Rsquared  .804    .804       
Log likelihood  191206.56    185040.74       
Chisquared  446487.17    486703.07       
Note: Standard errors in parentheses.  94 Judicial Districts not show. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.9: Heteroskedastic Tobit Regression Estimates of Log Length of Sentence and 
Standard Errors with Presumptive Sentence Constrained to 1. 

  Model 6    Model 7   
  Beta  S.E.  Beta  S.E. 
Log Midpoint  1    1   
Black U.S. Citizen  0.14***  (0.01)  0.15***  (0.01) 
Hispanic U.S. Citizen  0.12***  (0.01)  0.12***  (0.01) 
Asian U.S. Citizen  0.14***  (0.03)  0.12***  (0.03) 
Whites NonU.S. Citizen  0.21***  (0.02)  0.24***  (0.02) 
Black NonU.S. Citizen  0.29***  (0.01)  0.33***  (0.01) 
Hispanic NonU.S. Citizen  0.26***  (0.01)  0.29***  (0.01) 
Asian NonU.S. Citizen  0.13***  (0.03)  0.16***  (0.03) 
Female  0.43***  (0.01)  0.42***  (0.01) 
Age  0.02***  (0.00)  0.02***  (0.00) 
Age squared  0.00***  (0.00)  0.00***  (0.00) 
Less then high school  0.04***  (0.00)  0.04***  (0.00) 
Some college  0.09***  (0.01)  0.08***  (0.01) 
College graduate  0.17***  (0.01)  0.15***  (0.01) 
Family Dependants  0.01  (0.00)  0.01  (0.00) 
Married  0.05***  (0.00)  0.04***  (0.00) 
Cohabitating  0.01  (0.00)  0.00  (0.00) 
Divorced/Widwd/Seprtd  0.01  (0.01)  0.01**  (0.01) 
FY2000  0.08***  (0.00)  0.08***  (0.00) 
FY2001  0.09***  (0.00)  0.09***  (0.00) 
FY2002  0.03***  (0.00)  0.03***  (0.00) 
Trial  0.25***  (0.01)  0.25***  (0.01) 
2B1.1  0.67***  (0.01)  0.67***  (0.01) 
2B3.1  0.30***  (0.01)  0.30***  (0.01) 
2B5.1  0.35***  (0.03)  0.37***  (0.03) 
2F1.1  0.33***  (0.01)  0.33***  (0.01) 
2K2.1  0.20***  (0.01)  0.17***  (0.01) 
2L1.1  0.03**  (0.01)  0.04***  (0.01) 
2L1.2  0.11***  (0.01)  0.07***  (0.01) 
2L2.2  0.02  (0.02)  0.01  (0.02) 
2S1.1  0.08**  (0.02)  0.06*  (0.02) 
Powder Cocaine  0.09***  (0.01)  0.10***  (0.01) 
CrackCocaine  0.12***  (0.01)  0.12***  (0.01) 
Other Drug  0.12***  (0.01)  0.12***  (0.01) 
Mandatory Minimum  Drug  0.00***  (0.00)  0.00***  (0.00) 
Mandatory Minimum  Gun  0.00  (0.00)  0.00***  (0.00) 
Final Offense Level      0.00***  (0.00) 
Criminal History Points      0.01***  (0.00) 
Constant  0.79***  (0.02)  0.75***  (0.02) 
Observations  174933    174933   
Pseudo Rsquared  .789    .792   
Log likelihood  184542.99    183862.67   
Chisquared  28077.98    28486.10   

Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.10: Multinomial Logistic Regression Coefficients and Standard Errors for Base Model Variables Regressed on Type of 
Departures (Model 8) 

  Upward Departure  Substantial Assistance 
Gov. Downward 
Departure 

Judge Downward 
Departure 

  ß  S.E.  ß  S.E.  ß  S.E.  ß  S.E. 
Log midpoint  0.10**  (0.03)  0.73***  (0.01)  0.37***  (0.01)  0.37***  (0.01) 

Black U.S. Citizen  0.07  (0.10)  0.52***  (0.02)  0.32***  (0.06)  0.32***  (0.03) 
Hispanic U.S. Citizen  0.37**  (0.14)  0.29***  (0.02)  0.19***  (0.05)  0.26***  (0.03) 
Asian U.S. Citizen  0.65  (0.48)  0.02  (0.07)  0.03  (0.23)  0.24*  (0.10) 

Whites NonU.S. Citizen  0.53  (0.36)  0.23***  (0.06)  0.54***  (0.11)  0.22**  (0.08) 
Black NonU.S. Citizen  0.02  (0.23)  0.84***  (0.05)  0.13  (0.16)  0.34***  (0.06) 

Hispanic NonU.S. Citizen  0.72***  (0.12)  1.03***  (0.02)  0.74***  (0.04)  0.08**  (0.03) 
Asian NonU.S. Citizen  0.18  (0.37)  0.16  (0.09)  0.16  (0.23)  0.2  (0.11) 

Female  0.63***  (0.13)  0.63***  (0.02)  0.19***  (0.04)  0.57***  (0.02) 
Age  0.09***  (0.02)  0.03***  (0.00)  0.02**  (0.01)  0.06***  (0.00) 

Age squared  0.00**  (0.00)  0.00***  (0.00)  0.00**  (0.00)  0.00***  (0.00) 
Less then high school  0.03  (0.09)  0.19***  (0.02)  0.22***  (0.03)  0.03  (0.02) 

Some college  0.24*  (0.10)  0.26***  (0.02)  0.07  (0.05)  0.11***  (0.03) 
College graduate  0.26  (0.15)  0.41***  (0.03)  0.22*  (0.09)  0.31***  (0.04) 

Family Dependants  0.18*  (0.08)  0.06***  (0.02)  0.02  (0.03)  0.02  (0.02) 
Married  0.27**  (0.10)  0.24***  (0.02)  0.03  (0.03)  0.10***  (0.02) 

Cohabitating  0.14  (0.12)  0.11***  (0.02)  0.08*  (0.04)  0.03  (0.03) 
Divorced/Widowed/Separated  0.04  (0.10)  0.04  (0.02)  0.06  (0.04)  0.02  (0.03) 

FY2000  0.1  (0.10)  0.12***  (0.02)  0.04  (0.03)  0.35***  (0.03) 
FY2001  0.05  (0.10)  0.08***  (0.02)  0.10**  (0.03)  0.52***  (0.02) 
FY2002  0.14  (0.09)  0.09***  (0.02)  0.09**  (0.03)  0.41***  (0.02) 
Constant  6.84***  (0.42)  3.43***  (0.08)  5.09***  (0.15)  2.55***  (0.09) 

Observations  174933               
Pseudo Rsquared  0.192               

 
Note: Standard errors in parentheses.  94 Judicial Districts not show. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.11: Predicted Probabilities of Multinomial Logistic for Base Model Variables Regressed on Type of Departure 

 
   

No Departure+  Upward Departure 
Substantial 
Assistance 

Gov. Downward 
Departure 

Judge Downward 
Departure 

White U.S. Citizens+  0.755  0.003  0.146  0.006  0.090 
Black U.S. Citizen  0.831  0.003  0.089***  0.005***  0.072*** 

Hispanic U.S. Citizen  0.802  0.002**  0.115***  0.008***  0.073*** 
Asian U.S. Citizen  0.773  0.001  0.147  0.006  0.073* 

Whites NonU.S. Citizen  0.791  0.002  0.121***  0.011***  0.076** 
Black NonU.S. Citizen  0.849  0.003  0.069***  0.006  0.072*** 

Hispanic NonU.S. Citizen  0.857  0.001***  0.034***  0.013***  0.095** 
Asian NonU.S. Citizen  0.784  0.003  0.129  0.007  0.077 

 
+Reference groups in Model, thus test of significance not presented (see Table 5.10). 
Significant difference from White U.S. Citizens: * p<0.05, ** p<0.01, *** p<0.001 
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Table 5.12: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with Upward Departure. 

 
  Model 1a    Model 9    6 month midpoint 
Model 7  Beta  S.E.  Beta  S.E.  Percent   Estimates 
Log Midpoint  1.08***  (0.00)  1.08***  (0.00)  0.29***  0.510*** 
Black U.S. Citizen  0.18***  (0.01)  0.18***  (0.01)  0.08***  0.010 
Hispanic U.S. Citizen  0.13***  (0.01)  0.13***  (0.01)  0.04***  0.033*** 
Asian U.S. Citizen  0.12***  (0.03)  0.12***  (0.03)  0.04***  0.031 
Whites NonU.S. Citizen  0.24***  (0.02)  0.24***  (0.02)  0.10***  0.032* 
Black NonU.S. Citizen  0.36***  (0.01)  0.36***  (0.01)  0.15***  0.060*** 
Hispanic NonU.S. Citizen  0.32***  (0.01)  0.32***  (0.01)  0.20***  0.158*** 
Asian NonU.S. Citizen  0.17***  (0.03)  0.17***  (0.03)  0.07***  0.012 
Female  0.49***  (0.01)  0.49***  (0.01)  0.20***  0.108*** 
Age  0.02***  (0.00)  0.02***  (0.00)  0.01***  0.007*** 
Age squared  0.00***  (0.00)  0.00***  (0.00)  0.00***  0.000* 
Less then high school  0.06***  (0.00)  0.06***  (0.00)  0.05***  0.065*** 
Some college  0.13***  (0.01)  0.13***  (0.01)  0.06***  0.042*** 
College graduate  0.25***  (0.01)  0.25***  (0.01)  0.11***  0.062*** 
Family Dependants  0.02***  (0.00)  0.01***  (0.00)  0.01***  0.008** 
Married  0.07***  (0.00)  0.07***  (0.00)  0.02***  0.041*** 
Cohabitating  0.02***  (0.01)  0.02***  (0.01)  0.00**  0.010** 
Divorced/Widwd/Seprtd  0.01  (0.01)  0.01  (0.01)  0.00  0.004 
FY2000  0.10***  (0.00)  0.10***  (0.00)  0.06***  0.062*** 
FY2001  0.10***  (0.00)  0.10***  (0.00)  0.06***  0.071*** 
FY2002  0.03***  (0.00)  0.04***  (0.00)  0.02***  0.006 
Upward Departure      0.77***  (0.02)  0.16***  0.443*** 
Constant  1.01***  (0.02)  1.05***  (0.02)     
Percent          .8246   
Y            1.402 
Observations  174933    174933       
Pseudo Rsquared  .804    .807       
Log likelihood  191206.56    190695.07       
Chisquared  446487.17    447964.50       
 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.13: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with Substantial Assistance. 

 
  Model 1a    Model 10    6 month midpoint 
Model 7  Beta  S.E.  Beta  S.E.  Percent   Estimates 
Log Midpoint  1.08***  (0.00)  1.11***  (0.00)  0.32***  0.41*** 
Black U.S. Citizen  0.18***  (0.01)  0.09***  (0.01)  0.06***  0.07*** 
Hispanic U.S. Citizen  0.13***  (0.01)  0.07***  (0.01)  0.02***  0.02** 
Asian U.S. Citizen  0.12***  (0.03)  0.10***  (0.03)  0.04***  0.00 
Whites NonU.S. Citizen  0.24***  (0.02)  0.14***  (0.01)  0.08***  0.06*** 
Black NonU.S. Citizen  0.36***  (0.01)  0.21***  (0.01)  0.13***  0.10*** 
Hispanic NonU.S. Citizen  0.32***  (0.01)  0.17***  (0.00)  0.15***  0.25*** 
Asian NonU.S. Citizen  0.17***  (0.03)  0.12***  (0.02)  0.07***  0.07** 
Female  0.49***  (0.01)  0.37***  (0.01)  0.17***  0.20*** 
Age  0.02***  (0.00)  0.02***  (0.00)  0.01***  0.00 
Age squared  0.00***  (0.00)  0.00***  (0.00)  0.00***  0.00*** 
Less then high school  0.06***  (0.00)  0.03***  (0.00)  0.03***  0.07*** 
Some college  0.13***  (0.01)  0.08***  (0.01)  0.05***  0.08*** 
College graduate  0.25***  (0.01)  0.19***  (0.01)  0.10***  0.13*** 
Family Dependants  0.02***  (0.00)  0.01***  (0.00)  0.00**  0.00 
Married  0.07***  (0.00)  0.04***  (0.00)  0.01***  0.02*** 
Cohabitating  0.02***  (0.01)  0.00  (0.00)  0.00  0.00 
Divorced/Widwd/Seprtd  0.01  (0.01)  0.01**  (0.00)  0.00**  0.01** 
FY2000  0.10***  (0.00)  0.09***  (0.00)  0.08***  0.18*** 
FY2001  0.10***  (0.00)  0.11***  (0.00)  0.09***  0.19*** 
FY2002  0.03***  (0.00)  0.03***  (0.00)  0.02***  0.03*** 
Substantial Assistance      0.71***  (0.01)  0.26***  0.27*** 
Constant  1.01***  (0.02)  0.92***  (0.02)     
Percent          .805   
Y            1.446 
Observations  174933    174933       
Pseudo Rsquared  .804    .841       
Log likelihood  191206.56    172272.23       
Chisquared  446487.17    601473.63       
 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
 



  222 

Table 5.14: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with GovernmentallyInitiated. 

 
  Model 1a    Model 11    6 month midpoint 
Model 7  Beta  S.E.  Beta  S.E.  Percent   Estimates 
Log Midpoint  1.08***  (0.00)  1.08***  (0.00)  0.29***  0.51*** 
Black U.S. Citizen  0.18***  (0.01)  0.19***  (0.01)  0.08***  0.01 
Hispanic U.S. Citizen  0.13***  (0.01)  0.12***  (0.01)  0.04***  0.04*** 
Asian U.S. Citizen  0.12***  (0.03)  0.12***  (0.03)  0.04***  0.03 
Whites NonU.S. Citizen  0.24***  (0.02)  0.25***  (0.02)  0.10***  0.04** 
Black NonU.S. Citizen  0.36***  (0.01)  0.37***  (0.01)  0.15***  0.07*** 
Hispanic NonU.S. Citizen  0.32***  (0.01)  0.33***  (0.01)  0.20***  0.15*** 
Asian NonU.S. Citizen  0.17***  (0.03)  0.18***  (0.03)  0.07***  0.01 
Female  0.49***  (0.01)  0.49***  (0.01)  0.20***  0.10*** 
Age  0.02***  (0.00)  0.02***  (0.00)  0.01***  0.01*** 
Age squared  0.00***  (0.00)  0.00***  (0.00)  0.00***  0.00** 
Less then high school  0.06***  (0.00)  0.06***  (0.00)  0.05***  0.06*** 
Some college  0.13***  (0.01)  0.13***  (0.01)  0.06***  0.04*** 
College graduate  0.25***  (0.01)  0.25***  (0.01)  0.11***  0.06*** 
Family Dependants  0.02***  (0.00)  0.02***  (0.00)  0.01***  0.01 
Married  0.07***  (0.00)  0.07***  (0.00)  0.02***  0.04*** 
Cohabitating  0.02***  (0.01)  0.02***  (0.01)  0.00***  0.01*** 
Divorced/Widwd/Seprtd  0.01  (0.01)  0.01  (0.01)  0.00  0.00 
FY2000  0.10***  (0.00)  0.10***  (0.00)  0.06***  0.06*** 
FY2001  0.10***  (0.00)  0.11***  (0.00)  0.06***  0.07*** 
FY2002  0.03***  (0.00)  0.04***  (0.00)  0.02***  0.01 
Gov. Initiated Departure      0.21***  (0.01)  0.01***  0.26*** 
Constant  1.01***  (0.02)  1.08***  (0.02)     
Percent          .824   
Y            1.393 
Observations  174933    174933       
Pseudo Rsquared  .804    .806       
Log likelihood  191206.56    190415.00       
Chisquared  446487.17    454883.63       
 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.15: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with JudiciallyInitiated. 

 
  Model 1a    Model 12    6 month midpoint 
Model 7  Beta  S.E.  Beta  S.E.  Percent   Estimates 
Log Midpoint  1.08***  (0.00)  1.07***  (0.00)  0.29***  0.53*** 
Black U.S. Citizen  0.18***  (0.01)  0.18***  (0.01)  0.08***  0.00 
Hispanic U.S. Citizen  0.13***  (0.01)  0.12***  (0.01)  0.04***  0.03*** 
Asian U.S. Citizen  0.12***  (0.03)  0.12***  (0.03)  0.04***  0.03 
Whites NonU.S. Citizen  0.24***  (0.02)  0.24***  (0.02)  0.09***  0.04** 
Black NonU.S. Citizen  0.36***  (0.01)  0.36***  (0.01)  0.14***  0.07*** 
Hispanic NonU.S. Citizen  0.32***  (0.01)  0.33***  (0.01)  0.20***  0.14*** 
Asian NonU.S. Citizen  0.17***  (0.03)  0.17***  (0.03)  0.07***  0.02 
Female  0.49***  (0.01)  0.47***  (0.01)  0.20***  0.10*** 
Age  0.02***  (0.00)  0.02***  (0.00)  0.00***  0.01*** 
Age squared  0.00***  (0.00)  0.00***  (0.00)  0.00***  0.00** 
Less then high school  0.06***  (0.00)  0.06***  (0.00)  0.05***  0.06*** 
Some college  0.13***  (0.01)  0.13***  (0.01)  0.06***  0.04*** 
College graduate  0.25***  (0.01)  0.25***  (0.01)  0.11***  0.06*** 
Family Dependants  0.02***  (0.00)  0.02***  (0.00)  0.01***  0.01* 
Married  0.07***  (0.00)  0.07***  (0.00)  0.02***  0.04*** 
Cohabitating  0.02***  (0.01)  0.02***  (0.01)  0.00***  0.01*** 
Divorced/Widwd/Seprtd  0.01  (0.01)  0.01  (0.01)  0.00  0.00 
FY2000  0.10***  (0.00)  0.09***  (0.00)  0.06***  0.06*** 
FY2001  0.10***  (0.00)  0.09***  (0.00)  0.06***  0.07*** 
FY2002  0.03***  (0.00)  0.02***  (0.00)  0.01***  0.01** 
JudiciallyInitiated Departure      0.33***  (0.01)  0.13***  0.01 
Constant  1.01***  (0.02)  0.99***  (0.02)    0.53*** 
Percent          .833   
Y            1.385 
Observations  174933    174933       
Pseudo Rsquared  .804    .809       
Log likelihood  191206.56    188770.68       
Chisquared  446487.17    465922.61       
 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.16: Logistic Regression Coefficients and Standard Errors for Base Model 
Variables Regressed on Type of Departures (Model 8) 

 
 

  Safety Valve 
  ß  S.E. 
Log midpoint  0.32***  (0.01) 

Black U.S. Citizen  0.60***  (0.02) 
Hispanic U.S. Citizen  0.67***  (0.02) 
Asian U.S. Citizen  0.09  (0.09) 

Whites NonU.S. Citizen  0.58***  (0.06) 
Black NonU.S. Citizen  0.71***  (0.04) 

Hispanic NonU.S. Citizen  0.83***  (0.02) 
Asian NonU.S. Citizen  0.20*  (0.10) 

Female  0.72***  (0.02) 
Age  0.11***  (0.00) 

Age squared  0.00***  (0.00) 
Less then high school  0.11***  (0.02) 

Some college  0.12***  (0.02) 
College graduate  0.09*  (0.04) 

Family Dependants  0.01  (0.02) 
Married  0.20***  (0.02) 

Cohabitating  0.02  (0.02) 
Divorced/Widowed/Separated  0.05  (0.02) 

FY2000  0.49***  (0.02) 
FY2001  0.48***  (0.02) 
FY2002  0.05**  (0.02) 
Constant  2.70***  (0.38) 

Observations  174933   
Pseudo Rsquared  0.112   

 
Note: Standard errors in parentheses.  94 Judicial Districts not show. 

* p<0.05, ** p<0.01, *** p<0.001 
 



  225 

Table 5.17: Predicted Probabilities of Logistic Regression for Base Model Variables 
Regressed on Safety Valve Provision 

 
  Safety Valve 

White U.S. Citizens+  0.122 
Black U.S. Citizen  0.060*** 

Hispanic U.S. Citizen  0.204*** 
Asian U.S. Citizen  0.132 

Whites NonU.S. Citizen  0.192*** 
Black NonU.S. Citizen  0.205*** 

Hispanic NonU.S. Citizen  0.209*** 
Asian NonU.S. Citizen  0.143* 

 
+Reference groups in Model, thus test of significance not presented (see Table 5.16). 
Significant difference from White U.S. Citizens: * p<0.05, ** p<0.01, *** p<0.001 
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Table 5.18: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with Safety Valve Provision. 

 
  Model 1a        6 month midpoint 
  Beta  S.E.  Beta  S.E.  Percent   Estimates 
Log Midpoint  1.08***  (0.00)  1.08***  (0.00)  0.29***  0.51*** 
Black U.S. Citizen  0.18***  (0.01)  0.18***  (0.01)  0.08***  0.01* 
Hispanic U.S. Citizen  0.13***  (0.01)  0.13***  (0.01)  0.04***  0.03*** 
Asian U.S. Citizen  0.12***  (0.03)  0.12***  (0.03)  0.04***  0.03 
Whites NonU.S. Citizen  0.24***  (0.02)  0.24***  (0.02)  0.10***  0.03* 
Black NonU.S. Citizen  0.36***  (0.01)  0.37***  (0.01)  0.15***  0.06*** 
Hispanic NonU.S. Citizen  0.32***  (0.01)  0.33***  (0.01)  0.20***  0.16*** 
Asian NonU.S. Citizen  0.17***  (0.03)  0.17***  (0.03)  0.07***  0.01 
Female  0.49***  (0.01)  0.49***  (0.01)  0.20***  0.10*** 
Age  0.02***  (0.00)  0.02***  (0.00)  0.01***  0.01*** 
Age squared  0.00***  (0.00)  0.00***  (0.00)  0.00***  0.00* 
Less then high school  0.06***  (0.00)  0.06***  (0.00)  0.05***  0.06*** 
Some college  0.13***  (0.01)  0.13***  (0.01)  0.06***  0.04*** 
College graduate  0.25***  (0.01)  0.25***  (0.01)  0.11***  0.07*** 
Family Dependants  0.02***  (0.00)  0.02***  (0.00)  0.01***  0.01* 
Married  0.07***  (0.00)  0.07***  (0.00)  0.02***  0.04*** 
Cohabitating  0.02***  (0.01)  0.02***  (0.01)  0.00**  0.01** 
Divorced/Widwd/Seprtd  0.01  (0.01)  0.01  (0.01)  0.00  0.00 
FY2000  0.10***  (0.00)  0.10***  (0.00)  0.06***  0.07*** 
FY2001  0.10***  (0.00)  0.11***  (0.00)  0.06***  0.07*** 
FY2002  0.03***  (0.00)  0.03***  (0.00)  0.02***  0.01 
Safety Valve      0.04***  (0.00)  0.02***  0.02** 
Constant  1.01***  (0.02)  1.04***  (0.02)  0.29***   
Percent          .823   
Y            1.407 
Observations  174933    174933       
Pseudo Rsquared  .804    .805       
Log likelihood  191206.56    191120.30       
Chisquared  446487.17    449825.11       
 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.19: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with Safety Valve Provision and Ethnoracial/Citizenship and Safety Valve 
Interaction Terms. 

 
     
  Beta  S.E. 

Log midpoint  1.08*** (0.00) 
Black U.S. Citizen  0.18***  (0.01) 

Black U.S. Citizen & Safety Valve  0.00  (0.02) 
Hispanic U.S. Citizen  0.12***  (0.01) 

Hispanic U.S. Citizen & Safety Valve  0.06**  (0.02) 
Asian U.S. Citizen  0.14***  (0.03) 

Asian U.S. Citizen & Safety Valve  0.12  (0.07) 
Whites NonU.S. Citizen  0.23***  (0.02) 
Whites NonU.S. Citizen  0.09*  (0.04) 
Black NonU.S. Citizen  0.35***  (0.01) 

Black NonU.S. Citizen & Safety Valve  0.11***  (0.03) 
Hispanic NonU.S. Citizen  0.32***  (0.01) 

Hispanic NonU.S. Citizen & Safety Valve  0.07***  (0.02) 
Asian NonU.S. Citizen  0.16***  (0.03) 

Asian NonU.S. Citizen & Safety Valve  0.10  (0.07) 
Female  0.48***  (0.01) 
Age  0.02***  (0.00) 

Age squared  0.00***  (0.00) 
Less then high school  0.06***  (0.00) 

Some college  0.13***  (0.01) 
College graduate  0.25***  (0.01) 

Family Dependants  0.02***  (0.00) 
Married  0.07***  (0.00) 

Cohabitating  0.02***  (0.01) 
Divorced/Widwd/Seprtd  0.01  (0.01) 

FY2000  0.10***  (0.00) 
FY2001  0.10***  (0.00) 
FY2002  0.03***  (0.00) 

Safety Valve  0.09***  (0.01) 
Constant  1.03***  (0.02) 

Observations  174933   
Pseudo Rsquared  .805   
Log likelihood  191147.20   
Chisquared  446589.75   

 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
 



  228 

Table 5.20: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with all Courtroom Processes. 

 
  Model 1a        6 month midpoint 
  Beta  S.E.  Beta  S.E.  Percent   Estimates 

Log Midpoint  1.08***  (0.00)   1.13***   (0.00)  0.33***  0.55*** 
Black U.S. Citizen  0.18***  (0.01)   0.12***   (0.01)  0.07***  0.05*** 

Hispanic U.S. Citizen  0.13***  (0.01)   0.07***   (0.01)  0.03***  0.01 
Asian U.S. Citizen  0.12***  (0.03)  0.10***   (0.03)  0.04***  0.02 

Whites NonU.S. Citizen  0.24***  (0.02)   0.19***   (0.02)  0.09***  0.01 
Black NonU.S. Citizen  0.36***  (0.01)   0.26***   (0.01)  0.14***  0.01 

Hispanic NonU.S. Citizen  0.32***  (0.01)   0.23***   (0.01)  0.19***  0.20*** 
Asian NonU.S. Citizen  0.17***  (0.03)   0.16***   (0.02)  0.08***  0.01 

Female  0.49***  (0.01)  0.39***   (0.01)  0.19***  0.15*** 
Age  0.02***  (0.00)   0.01***   (0.00)  0.01***  0.00*** 

Age squared  0.00***  (0.00)  0.00***   (0.00)  0.00***  0.00 
Less then high school  0.06***  (0.00)   0.04***   (0.00)  0.04***  0.06*** 

Some college  0.13***  (0.01)  0.10***   (0.01)  0.06***  0.06*** 
College graduate  0.25***  (0.01)  0.21***   (0.01)  0.11***  0.08*** 

Family Dependants  0.02***  (0.00)  0.01*     (0.00)  0.01***  0.01* 
Married  0.07***  (0.00)  0.04***   (0.00)  0.01***  0.02*** 

Cohabitating  0.02***  (0.01)  0.01      (0.00)  0.00  0.00 
Divorced/Widwd/Seprtd  0.01  (0.01)   0.01**    (0.00)  0.00**  0.01*** 

FY2000  0.10***  (0.00)  0.08***   (0.00)  0.07***  0.10*** 
FY2001  0.10***  (0.00)  0.08***   (0.00)  0.07***  0.12*** 
FY2002  0.03***  (0.00)  0.02***   (0.00)  0.01***  0.02*** 

Upward Departure       0.54***   (0.02)  0.10***  0.37*** 
Substantial Assistance      0.77***   (0.00)  0.23***  0.42*** 

Gov. Downward Departure      0.42***   (0.01)  0.12***  0.23*** 
Judge Downward Departure      0.51***   (0.00)  0.15***  0.28*** 

Safety Valve       0.01*     (0.00)  0.00*  0.01* 
Constant  1.01***  (0.02)  0.98***   (0.02)     
Percent          .825   

Y            1.28 
Observations  174933    174933       

Pseudo Rsquared  .804    .859       
Log likelihood  191206.56    172170.3       
Chisquared  446487.17    584784.04       

 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.21: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with Upward Departure. 
 
          6 month midpoint 
  Beta  S.E.  Beta  S.E.  Percent   Estimates 
Log Midpoint  1.03***  (0.00)  1.03***  (0.00)  0.27  0.50 
Black U.S. Citizen    0.15***  (0.01)  0.15***  (0.01)  0.08  0.04 
Hispanic U.S. Citizen    0.13***  (0.01)  0.12***  (0.01)  0.04  0.03 
Asian U.S. Citizen   0.12***  (0.03)  0.12***  (0.03)  0.04  0.01 
Whites NonU.S. Citizen    0.23***  (0.02)  0.23***  (0.02)  0.09  0.03 
Black NonU.S. Citizen    0.32***  (0.01)  0.31***  (0.01)  0.13  0.04 
Hispanic NonU.S. Citizen    0.28***  (0.01)  0.28***  (0.01)  0.18  0.15 
Asian NonU.S. Citizen    0.15***  (0.03)  0.15***  (0.03)  0.07  0.01 
Female   0.42***  (0.01)  0.42***  (0.01)  0.18  0.10 
Age    0.02***  (0.00)  0.02***  (0.00)  0.00  0.01 
Age squared   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Less then high school    0.04***  (0.00)  0.04***  (0.00)  0.04  0.05 
Some college   0.08***  (0.01)  0.08***  (0.01)  0.05  0.04 
College graduate   0.15***  (0.01)  0.15***  (0.01)  0.07  0.06 
Family Dependants   0.01  (0.00)  0.01  (0.00)  0.00  0.00 
Married   0.05***  (0.00)  0.05***  (0.00)  0.01  0.03 
Cohabitating   0.01  (0.00)  0.01  (0.00)  0.00  0.01 
Divorced/Widwd/Seprtd    0.01*  (0.01)  0.01  (0.01)  0.00  0.01 
FY2000   0.09***  (0.00)  0.09***  (0.00)  0.06  0.07 
FY2001   0.10***  (0.00)  0.10***  (0.00)  0.06  0.07 
FY2002   0.03***  (0.00)  0.03***  (0.00)  0.01  0.00 
Trial    0.24***  (0.01)  0.24***  (0.01)  0.13  0.03 
2B1.1   0.62***  (0.01)  0.62***  (0.01)  0.21  0.10 
2B3.1    0.27***  (0.01)  0.27***  (0.01)  0.11  0.04 
2B5.1   0.31***  (0.03)  0.31***  (0.03)  0.12  0.02 
2F1.1   0.31***  (0.01)  0.31***  (0.01)  0.12  0.02 
2K2.1    0.19***  (0.01)  0.18***  (0.01)  0.05  0.09 
2L1.1   0.01  (0.01)  0.02  (0.01)  0.01  0.01 
2L1.2    0.09***  (0.01)  0.09***  (0.01)  0.06  0.05 
2L2.2    0.08***  (0.02)  0.08***  (0.02)  0.02  0.04 
2S1.1   0.09***  (0.02)  0.09***  (0.02)  0.10  0.30 
Powder Cocaine    0.07***  (0.01)  0.07***  (0.01)  0.01  0.06 
CrackCocaine    0.10***  (0.01)  0.11***  (0.01)  0.02  0.06 
Other Drug    0.10***  (0.01)  0.10***  (0.01)  0.03  0.05 
Mandatory Minimum  Drug   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Mandatory Minimum  Gun   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Upward Departure      0.68***  (0.02)  0.13  0.42 
Constant  0.89***  (0.02)  0.88***  (0.02)     
Percent          .84   
Y            1.4359 
Observations  174933    174933       
Pseudo Rsquared      .804       
Log likelihood  185040.74    184564.56       
Chisquared  486703.07    488494.13       
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.22: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with Substantial Assistance Departures. 
 
          6 month midpoint 
  Beta  S.E.  Beta  S.E.  Percent   Estimates 
Log Midpoint  1.03***  (0.00)  1.05***  (0.00)  0.29  0.49 
Black U.S. Citizen    0.15***  (0.01)  0.09***  (0.01)  0.06  0.07 
Hispanic U.S. Citizen    0.13***  (0.01)  0.06***  (0.01)  0.02  0.03 
Asian U.S. Citizen   0.12***  (0.03)  0.10***  (0.03)  0.05  0.01 
Whites NonU.S. Citizen    0.23***  (0.02)  0.14***  (0.01)  0.07  0.03 
Black NonU.S. Citizen    0.32***  (0.01)  0.19***  (0.01)  0.11  0.05 
Hispanic NonU.S. Citizen    0.28***  (0.01)  0.14***  (0.01)  0.13  0.19 
Asian NonU.S. Citizen    0.15***  (0.03)  0.10***  (0.02)  0.06  0.04 
Female   0.42***  (0.01)  0.33***  (0.01)  0.16  0.14 
Age    0.02***  (0.00)  0.02***  (0.00)  0.01  0.00 
Age squared   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Less then high school    0.04***  (0.00)  0.02***  (0.00)  0.03  0.05 
Some college   0.08***  (0.01)  0.05***  (0.01)  0.04  0.06 
College graduate   0.15***  (0.01)  0.12***  (0.01)  0.07  0.09 
Family Dependants   0.01  (0.00)  0.01  (0.00)  0.00  0.01 
Married   0.05***  (0.00)  0.03***  (0.00)  0.01  0.02 
Cohabitating   0.01  (0.00)  0.00  (0.00)  0.00  0.00 
Divorced/Widwd/Seprtd    0.01*  (0.01)  0.01**  (0.00)  0.00  0.01 
FY2000   0.09***  (0.00)  0.09***  (0.00)  0.08  0.15 
FY2001   0.10***  (0.00)  0.10***  (0.00)  0.09  0.15 
FY2002   0.03***  (0.00)  0.03***  (0.00)  0.02  0.02 
Trial    0.24***  (0.01)  0.08***  (0.01)  0.07  0.08 
2B1.1   0.62***  (0.01)  0.65***  (0.01)  0.24  0.05 
2B3.1    0.27***  (0.01)  0.18***  (0.01)  0.08  0.01 
2B5.1   0.31***  (0.03)  0.31***  (0.02)  0.14  0.09 
2F1.1   0.31***  (0.01)  0.23***  (0.01)  0.11  0.06 
2K2.1    0.19***  (0.01)  0.11***  (0.01)  0.01  0.09 
2L1.1   0.01  (0.01)  0.02  (0.01)  0.03  0.09 
2L1.2    0.09***  (0.01)  0.04***  (0.01)  0.01  0.02 
2L2.2    0.08***  (0.02)  0.07***  (0.02)  0.00  0.10 
2S1.1   0.09***  (0.02)  0.02  (0.02)  0.06  0.24 
Powder Cocaine    0.07***  (0.01)  0.08***  (0.01)  0.02  0.04 
CrackCocaine    0.10***  (0.01)  0.07***  (0.01)  0.01  0.06 
Other Drug    0.10***  (0.01)  0.10***  (0.01)  0.03  0.04 
Mandatory Minimum  Drug   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Mandatory Minimum  Gun   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Substantial Assistance      0.69***  (0.01)  0.27  0.17 
Constant  0.89***  (0.02)  0.76***  (0.02)     
Percent          .8422   
Y            1.413 
Observations      174933       
Pseudo Rsquared      .833       
Log likelihood  185040.74    168476.82       
Chisquared  486703.07    635304.35       
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.23: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with GovernmentInitiated Departures. 
 
          6 month midpoint 
  Beta  S.E.  Beta  S.E.  Percent   Estimates 
Log Midpoint  1.03***  (0.00)  1.04***  (0.00)  0.27  0.51 
Black U.S. Citizen    0.15***  (0.01)  0.15***  (0.01)  0.08  0.03 
Hispanic U.S. Citizen    0.13***  (0.01)  0.12***  (0.01)  0.04  0.03 
Asian U.S. Citizen   0.12***  (0.03)  0.12***  (0.03)  0.04  0.01 
Whites NonU.S. Citizen    0.23***  (0.02)  0.23***  (0.02)  0.09  0.04 
Black NonU.S. Citizen    0.32***  (0.01)  0.32***  (0.01)  0.13  0.05 
Hispanic NonU.S. Citizen    0.28***  (0.01)  0.28***  (0.01)  0.18  0.14 
Asian NonU.S. Citizen    0.15***  (0.03)  0.16***  (0.03)  0.07  0.01 
Female   0.42***  (0.01)  0.42***  (0.01)  0.18  0.10 
Age    0.02***  (0.00)  0.02***  (0.00)  0.00  0.01 
Age squared   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Less then high school    0.04***  (0.00)  0.05***  (0.00)  0.04  0.05 
Some college   0.08***  (0.01)  0.08***  (0.01)  0.05  0.04 
College graduate   0.15***  (0.01)  0.15***  (0.01)  0.07  0.06 
Family Dependants   0.01  (0.00)  0.01  (0.00)  0.00  0.00 
Married   0.05***  (0.00)  0.05***  (0.00)  0.01  0.03 
Cohabitating   0.01  (0.00)  0.01  (0.00)  0.00  0.01 
Divorced/Widwd/Seprtd    0.01*  (0.01)  0.01  (0.01)  0.00  0.01 
FY2000   0.09***  (0.00)  0.09***  (0.00)  0.06  0.07 
FY2001   0.10***  (0.00)  0.10***  (0.00)  0.06  0.07 
FY2002   0.03***  (0.00)  0.03***  (0.00)  0.01  0.00 
Trial    0.24***  (0.01)  0.23***  (0.01)  0.13  0.03 
2B1.1   0.62***  (0.01)  0.63***  (0.01)  0.21  0.11 
2B3.1    0.27***  (0.01)  0.27***  (0.01)  0.11  0.04 
2B5.1   0.31***  (0.03)  0.31***  (0.03)  0.12  0.02 
2F1.1   0.31***  (0.01)  0.31***  (0.01)  0.12  0.01 
2K2.1    0.19***  (0.01)  0.18***  (0.01)  0.05  0.09 
2L1.1   0.01  (0.01)  0.01  (0.01)  0.01  0.01 
2L1.2    0.09***  (0.01)  0.10***  (0.01)  0.06  0.04 
2L2.2    0.08***  (0.02)  0.08***  (0.02)  0.02  0.04 
2S1.1   0.09***  (0.02)  0.09***  (0.02)  0.10  0.28 
Powder Cocaine    0.07***  (0.01)  0.07***  (0.01)  0.01  0.05 
CrackCocaine    0.10***  (0.01)  0.10***  (0.01)  0.03  0.05 
Other Drug    0.10***  (0.01)  0.10***  (0.01)  0.03  0.04 
Mandatory Minimum  Drug   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Mandatory Minimum  Gun   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Govt. Initiated Departures       0.22***  (0.01)  0.02  0.24 
Constant  0.89***  (0.02)  0.91***  (0.02)     
Percent          .84   
Y            1.4143 
Observations  174933    174933       
Pseudo Rsquared  .804    .801       
Log likelihood  185040.74    184220.49       
Chisquared  486703.07    499177.46       
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.24: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with Judicial Downward Departure. 
 
          6 month midpoint 
  Beta  S.E.  Beta  S.E.  Percent   Estimates 
Log Midpoint  1.03***  (0.00)  1.03***  (0.00)  0.27  0.50 
Black U.S. Citizen    0.15***  (0.01)  0.14***  (0.01)  0.08  0.04 
Hispanic U.S. Citizen    0.13***  (0.01)  0.12***  (0.01)  0.05  0.02 
Asian U.S. Citizen   0.12***  (0.03)  0.11***  (0.03)  0.04  0.02 
Whites NonU.S. Citizen    0.23***  (0.02)  0.21***  (0.02)  0.09  0.03 
Black NonU.S. Citizen    0.32***  (0.01)  0.30***  (0.01)  0.13  0.02 
Hispanic NonU.S. Citizen    0.28***  (0.01)  0.26***  (0.01)  0.17  0.16 
Asian NonU.S. Citizen    0.15***  (0.03)  0.14***  (0.03)  0.06  0.00 
Female   0.42***  (0.01)  0.40***  (0.01)  0.17  0.10 
Age    0.02***  (0.00)  0.01***  (0.00)  0.00  0.01 
Age squared   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Less then high school    0.04***  (0.00)  0.04***  (0.00)  0.04  0.06 
Some college   0.08***  (0.01)  0.08***  (0.01)  0.04  0.04 
College graduate   0.15***  (0.01)  0.13***  (0.01)  0.07  0.06 
Family Dependants   0.01  (0.00)  0.00  (0.00)  0.00  0.00 
Married   0.05***  (0.00)  0.04***  (0.00)  0.01  0.03 
Cohabitating   0.01  (0.00)  0.01  (0.00)  0.00  0.00 
Divorced/Widwd/Seprtd    0.01*  (0.01)  0.01*  (0.01)  0.00  0.01 
FY2000   0.09***  (0.00)  0.08***  (0.00)  0.06  0.09 
FY2001   0.10***  (0.00)  0.08***  (0.00)  0.06  0.09 
FY2002   0.03***  (0.00)  0.01***  (0.00)  0.01  0.01 
Trial    0.24***  (0.01)  0.24***  (0.01)  0.13  0.04 
2B1.1   0.62***  (0.01)  0.59***  (0.01)  0.20  0.08 
2B3.1    0.27***  (0.01)  0.28***  (0.01)  0.11  0.04 
2B5.1   0.31***  (0.03)  0.28***  (0.02)  0.11  0.02 
2F1.1   0.31***  (0.01)  0.29***  (0.01)  0.12  0.04 
2K2.1    0.19***  (0.01)  0.21***  (0.01)  0.06  0.08 
2L1.1   0.01  (0.01)  0.01  (0.01)  0.00  0.00 
2L1.2    0.09***  (0.01)  0.12***  (0.01)  0.08  0.07 
2L2.2    0.08***  (0.02)  0.07***  (0.02)  0.01  0.04 
2S1.1   0.09***  (0.02)  0.09***  (0.02)  0.11  0.33 
Powder Cocaine    0.07***  (0.01)  0.07***  (0.01)  0.01  0.06 
CrackCocaine    0.10***  (0.01)  0.11***  (0.01)  0.02  0.06 
Other Drug    0.10***  (0.01)  0.10***  (0.01)  0.02  0.05 
Mandatory Minimum  Drug   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Mandatory Minimum  Gun   0.00***  (0.00)  0.00***  (0.00)  0.00  0.00 
Judicial Downward Departure      0.37***  (0.01)  0.16  0.09 
Constant  0.89***  (0.02)  0.80***  (0.02)     
Percent          .8415   
Y            1.4394 
Observations  174933    174933       
Pseudo Rsquared  .804    .805       
Log likelihood  185040.74           
Chisquared  486703.07           
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.25: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
with Safety Valve Provision. 
          6 month midpoint 
  Beta  S.E.  Beta  S.E.  Percent   Estimates 
Log Midpoint  1.03***  (0.00)  1.03***  (0.00)  0.27  0.50 
Black U.S. Citizen    0.15***  (0.01)     0.15***  (0.01)  0.08  0.03 
Hispanic U.S. Citizen    0.13***  (0.01)     0.13***  (0.01)  0.04  0.03 
Asian U.S. Citizen   0.12***  (0.03)    0.12***  (0.03)  0.04  0.01 
Whites NonU.S. Citizen    0.23***  (0.02)     0.23***  (0.02)  0.09  0.04 
Black NonU.S. Citizen    0.32***  (0.01)     0.32***  (0.01)  0.13  0.05 
Hispanic NonU.S. Citizen    0.28***  (0.01)     0.28***  (0.01)  0.18  0.14 
Asian NonU.S. Citizen    0.15***  (0.03)     0.15***  (0.03)  0.07  0.01 
Female   0.42***  (0.01)    0.42***  (0.01)  0.18  0.09 
Age    0.02***  (0.00)     0.02***  (0.00)  0.00  0.01 
Age squared   0.00***  (0.00)    0.00***  (0.00)  0.00  0.00 
Less then high school    0.04***  (0.00)     0.04***  (0.00)  0.04  0.05 
Some college   0.08***  (0.01)    0.08***  (0.01)  0.05  0.04 
College graduate   0.15***  (0.01)    0.15***  (0.01)  0.07  0.06 
Family Dependants   0.01  (0.00)    0.01  (0.00)  0.00  0.00 
Married   0.05***  (0.00)    0.05***  (0.00)  0.01  0.03 
Cohabitating   0.01  (0.00)    0.01  (0.00)  0.00  0.01 
Divorced/Widwd/Seprtd    0.01*  (0.01)     0.01*  (0.01)  0.00  0.01 
FY2000   0.09***  (0.00)    0.09***  (0.00)  0.06  0.07 
FY2001   0.10***  (0.00)    0.10***  (0.00)  0.06  0.07 
FY2002   0.03***  (0.00)    0.03***  (0.00)  0.01  0.00 
Trial    0.24***  (0.01)     0.24***  (0.01)  0.13  0.03 
2B1.1   0.62***  (0.01)    0.64***  (0.02)  0.22  0.09 
2B3.1    0.27***  (0.01)     0.27***  (0.01)  0.11  0.05 
2B5.1   0.31***  (0.03)    0.32***  (0.03)  0.13  0.03 
2F1.1   0.31***  (0.01)    0.32***  (0.01)  0.13  0.03 
2K2.1    0.19***  (0.01)     0.18***  (0.01)  0.04  0.10 
2L1.1   0.01  (0.01)    0.03**  (0.01)  0.02  0.02 
2L1.2    0.09***  (0.01)     0.08***  (0.01)  0.05  0.05 
2L2.2    0.08***  (0.02)     0.06**  (0.02)  0.01  0.04 
2S1.1   0.09***  (0.02)    0.10***  (0.02)  0.11  0.31 
Powder Cocaine    0.07***  (0.01)     0.08***  (0.01)  0.01  0.06 
CrackCocaine    0.10***  (0.01)     0.10***  (0.01)  0.02  0.06 
Other Drug    0.10***  (0.01)     0.10***  (0.01)  0.03  0.05 
Mandatory Minimum  Drug   0.00***  (0.00)    0.00***  (0.00)  0.00  0.00 
Mandatory Minimum  Gun   0.00***  (0.00)    0.00***  (0.00)  0.00  0.00 
Safety Valve        0.03***  (0.01)  0.02  0.01 
Constant  0.89***  (0.02)    0.86***  (0.02)  0.27  0.50 
Percent          .8421   
Y            1.4358 
Observations  174933                    174933                      
Pseudo Rsquared  ..804    .799       
Log likelihood  185040.74    185000.43                      
Chisquared  486703.07    490007.29       
 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001
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Table 5.26: Tobit Regression Estimates of Log Length of Sentence and Standard Errors with All 
Variables. 
  Model 1a        6 month midpoint 
  Beta  S.E.  Beta  S.E.  Percent   Estimates 

Log Midpoint  1.08***  (0.00)   1.11***  (0.00)  0.32***  0.56*** 
Black U.S. Citizen  0.18***  (0.01)   0.11***  (0.01)  0.07***  0.04*** 

Hispanic U.S. Citizen  0.13***  (0.01)   0.07***  (0.01)  0.03***  0.00 
Asian U.S. Citizen  0.12***  (0.03)  0.09**   (0.03)  0.04***  0.01 

Whites NonU.S. Citizen  0.24***  (0.02)   0.19***  (0.02)  0.09***  0.02 
Black NonU.S. Citizen  0.36***  (0.01)   0.24***  (0.01)  0.13***  0.01 

Hispanic NonU.S. Citizen  0.32***  (0.01)   0.18***  (0.01)  0.18***  0.21*** 
Asian NonU.S. Citizen  0.17***  (0.03)   0.17***  (0.02)  0.07***  0.02 

Female  0.49***  (0.01)  0.34***  (0.01)  0.18***  0.15*** 
Age  0.02***  (0.00)   0.01***  (0.00)  0.00***  0.01*** 

Age squared  0.00***  (0.00)  0.00***  (0.00)  0.00***  0.00* 
Less then high school  0.06***  (0.00)   0.03***  (0.00)  0.04***  0.06*** 

Some college  0.13***  (0.01)  0.07***  (0.01)  0.05***  0.07*** 
College graduate  0.25***  (0.01)  0.13***  (0.01)  0.09***  0.11*** 

Family Dependants  0.02***  (0.00)  0.01     (0.00)  0.00***  0.00 
Married  0.07***  (0.00)  0.03***  (0.00)  0.01***  0.02*** 

Cohabitating  0.02***  (0.01)   0.00     (0.00)  0.00  0.00 
Divorced/Widwd/Seprtd  0.01  (0.01)   0.02***  (0.00)  0.00***  0.01*** 

FY2000  0.10***  (0.00)  0.07***  (0.00)  0.06***  0.10*** 
FY2001  0.10***  (0.00)  0.08***  (0.00)  0.07***  0.11*** 
FY2002  0.03***  (0.00)  0.01***  (0.00)  0.01***  0.02*** 
Trial       0.03***  (0.01)  0.01***  0.02*** 
2B1.1      0.48***  (0.01)  0.14***  0.27*** 
2B3.1       0.17***  (0.01)  0.04***  0.11*** 
2B5.1      0.25***  (0.02)  0.07***  0.14*** 
2F1.1      0.23***  (0.01)  0.06***  0.14*** 
2K2.1       0.11***  (0.01)  0.02***  0.07*** 
2L1.1       0.04***  (0.01)  0.01***  0.02*** 
2L1.2       0.10***  (0.01)  0.02***  0.06*** 
2L2.2       0.11***  (0.02)  0.03***  0.07*** 
2S1.1      0.02     (0.02)  0.01  0.01 

Powder Cocaine       0.06***  (0.01)  0.02***  0.04*** 
CrackCocaine       0.07***  (0.01)  0.02***  0.05*** 
Other Drug       0.09***  (0.01)  0.02***  0.06*** 

Man. Min. Drug      0.00***  (0.00)  0.00***  0.00*** 
Man. Min. Gun      0.00***  (0.00)  0.00***  0.00*** 

Upward Departure       0.56***  (0.02)  0.10***  0.40*** 
Substantial Assistance      0.75***  (0.00)  0.23***  0.42*** 

Gov. Downward Departure      0.44***  (0.01)  0.13***  0.25*** 
Judge Downward Departure      0.53***  (0.00)  0.16***  0.30*** 

Safety Valve       0.03***  (0.00)  0.01***  0.02*** 
Constant  1.01***  (0.02)  0.90***  (0.02)     
Percent          .838   

Y            1.274 
Observations  174933    174933       

Pseudo Rsquared  .804    .853       
Log likelihood  191206.56    169610.27       
Chisquared  446487.17    635727.98       

Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.27: Tobit Regression Estimates of Log Length of Sentence and Standard Errors 
and Decomposition of Tobit at Sentence Midpoint of 6 Months for Country 
of Origin. 

 

  Model 1A 
Midpoint Constrained 

 At 6 Month 
Variables  Beta  S.E.  Percent  Beta 

Log midpoint  1.07***  (0.00)  0.29***  0.49*** 
Black U.S. Citizen  0.18***  (0.01)  0.08***  0.01* 

Hispanic U.S. Citizen  0.12***  (0.01)  0.04***  0.03*** 
Asian U.S. Citizen  0.12***  (0.03)  0.04***  0.03 

Mexican  0.32***  (0.01)  0.21***  0.18*** 
Latin Am. & Caribbean  0.31***  (0.01)  0.14***  0.00 

European  0.31***  (0.02)  0.13***  0.04* 
MiddleEastern   0.13**  (0.05)  0.04***  0.05 

Asian or Pacific Islander  0.17***  (0.03)  0.07***  0.02 
African  0.38***  (0.02)  0.14***  0.08*** 
Female  0.48***  (0.01)  0.19***  0.10*** 
Age  0.02***  (0.00)  0.01***  0.01*** 

Age squared  0.00***  (0.00)  0.00***  0.00 
Less then high school  0.06***  (0.00)  0.04***  0.05*** 

Some college  0.13***  (0.01)  0.06***  0.04*** 
College graduate  0.26***  (0.01)  0.11***  0.06*** 

Family Dependants  0.01***  (0.00)  0.01***  0.01*** 
Married  0.07***  (0.00)  0.02***  0.04*** 

Cohabitating  0.02***  (0.01)  0.00**  0.01*** 
Divorced/Widowed/Separated  0.01  (0.01)  0.00  0.01 

FY2000  0.10***  (0.00)  0.06***  0.07*** 
FY2001  0.11***  (0.00)  0.06***  0.07*** 
FY2002  0.04***  (0.00)  0.02***  0.00 
Constant  1.05***  (0.02)     

Observations  174933       
Percent      .822   

Y=        1.42 
Pseudo Rsquared  .805       
Log likelihood  190500.33       
Chisquared  451312.65       

 
Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.001 
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Table 5.28: Significant Differences between Ethnoracial and Citizenship groups using Tobit Regression Model. 

 

 

White 
U.S. 
Citizens 

Black 
U.S. 
Citizens 

Hispanic 
U.S. 
Citizens 

Asian 
U.S. 
Citizen  African 

Asian or 
Pacific 
Islander  European 

Latin 
American 
or 

Caribbean  Mexican 
Middle
Eastern 

White U.S. Citizen                     
Black U.S. Citizen  +                   
Hispanic U.S. Citizen  +  +                 
Asian U.S. Citizen  +  +  +               
African  +  +  +  +             
Asian and Pacific Islander  +      +  +           
European  +  +  +  +  +  +         
Latin American and Caribbean  +  +  +  +  +  +         
Mexican  +  +  +  +  +  +         
MiddleEastern  +      +  +      +  +   

 
+ = difference between groups at p ≤ .01 
 = difference between groups at p > .01 
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Table 5.29: Tobit Regression Estimates of Log Length of Sentence and Standard Errors with Country 
of Origin and All Variables. 

          6 month midpoint 
  Beta  S.E.  Beta  S.E.  Percent  Estimates 

Log Midpoint  1.07***  (0.00)  1.11***  (0.00)  0.32***  0.56*** 
Black U.S. Citizen  0.18***  (0.01)  0.11***  (0.01)  0.07***  0.05*** 

Hispanic U.S. Citizen  0.12***  (0.01)  0.06***  (0.01)  0.03***  0.00 
Asian U.S. Citizen  0.12***  (0.03)  0.09***  (0.03)  0.04***  0.01 

Mexican  0.32***  (0.01)  0.17***  (0.01)  0.18***  0.23*** 
Latin Am. & Caribbean  0.31***  (0.01)  0.19***  (0.01)  0.13***  0.07*** 

European  0.31***  (0.02)  0.21***  (0.02)  0.11***  0.01 
MiddleEastern   0.13**  (0.05)  0.12**  (0.04)  0.03*  0.07 

Asian or Pacific Islander  0.17***  (0.03)  0.18***  (0.02)  0.07***  0.04* 
African  0.38***  (0.02)  0.32***  (0.02)  0.13***  0.08*** 
Female  0.48***  (0.01)  0.34***  (0.01)  0.17***  0.14*** 
Age  0.02***  (0.00)  0.01***  (0.00)  0.00***  0.00*** 

Age squared  0.00***  (0.00)  0.00***  (0.00)  0.00***  0.00 
Less then high school  0.06***  (0.00)  0.03***  (0.00)  0.03***  0.05*** 

Some college  0.13***  (0.01)  0.07***  (0.01)  0.05***  0.07*** 
College graduate  0.26***  (0.01)  0.14***  (0.01)  0.09***  0.10*** 

Family Dependants  0.01***  (0.00)  0.01  (0.00)  0.00***  0.01 
Married  0.07***  (0.00)  0.03***  (0.00)  0.01***  0.02*** 

Cohabitating  0.02***  (0.01)  0.00  (0.00)  0.00  0.00 
Divorced/Widwd/Seprtd  0.01  (0.01)  0.02***  (0.00)  0.00***  0.01*** 

FY2000  0.10***  (0.00)  0.07***  (0.00)  0.07***  0.10*** 
FY2001  0.11***  (0.00)  0.08***  (0.00)  0.07***  0.11*** 
FY2002  0.04***  (0.00)  0.01***  (0.00)  0.01***  0.01** 
Trial      0.03***  (0.01)  0.01***  0.02*** 
2B1.1      0.51***  (0.01)  0.15***  0.29*** 
2B3.1      0.17***  (0.01)  0.04***  0.11*** 
2B5.1      0.26***  (0.02)  0.07***  0.15*** 
2F1.1      0.24***  (0.01)  0.06***  0.14*** 
2K2.1      0.10***  (0.01)  0.02***  0.07*** 
2L1.1      0.04***  (0.01)  0.01***  0.02*** 
2L1.2      0.10***  (0.01)  0.02***  0.06*** 
2L2.2      0.11***  (0.02)  0.02***  0.07*** 
2S1.1      0.03  (0.02)  0.01  0.02 

Powder Cocaine      0.06***  (0.01)  0.02***  0.04*** 
CrackCocaine      0.07***  (0.01)  0.02***  0.05*** 
Other Drug      0.08***  (0.01)  0.02***  0.05*** 

Man. Min. Drug      0.00***  (0.00)  0.00***  0.00*** 
Man. Min. Gun      0.00***  (0.00)  0.00***  0.00*** 

Upward Departure      0.56***  (0.02)  0.10***  0.39*** 
Substantial Assistance      0.75***  (0.00)  0.22***  0.42*** 

Gov. Downward Departure      0.43***  (0.01)  0.12***  0.25*** 
Judge Downward Departure      0.53***  (0.00)  0.15***  0.30*** 

Safety Valve      0.02***  (0.00)  0.01***  0.01*** 
Constant  1.05***  (0.02)  0.87***  (0.02)     
Percent          .838   

Y            1.28 
Observations  174933    174933       

Pseudo Rsquared  .805    .852       
Log likelihood  190500.33    169071.67       
Chisquared  451312.65    641620.38       

Note: Standard errors in parentheses.  94 Judicial Districts held constant. 
* p<0.05, ** p<0.01, *** p<0.00
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