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The Lyndon B. Johnson School of
Public Affairs was established in
1970, fulfilling a long-held dream of
President Johnson for an academic
institution aimed specifically at
preparing talented men and women
for leadership positions in public
service. The school offers a master’s
degree in public affairs and a Ph.D.
degree in public policy. For more
information, write to the Office of
Student and Alumni Programs, LBJ
School of Public Affairs, Drawer Y,
University Station, Austin, Texas,
78713-8925, or visit the school’s
website at http://www.utexas.edu/lbj.

In previous years, the LBJ Journal
has included a list of professional
reports recently completed by LBJ
students. Professional reports, a
required element of the LBJ School
curriculum, are substantial policy
papers typically produced by LBJ
students in the second year of the
program. The LBJ Journal will no
longer print a list of these reports as
this list can now be found online at
http://www.lib.utexas.edu/pal/
2000/index.html.

FROM THE DEAN
This year’s Journal is one of the most interesting we have published
in terms of the variety and the importance of the topics covered. The
students’ articles, on issues ranging from capital punishment to the
PATRIOT Act, are complemented by insightful essays from Comp-
troller General David Walker and Professor Bill Black.

One reason the articles are interesting is that there are no simple
answers to the issues discussed. This is the world of imperfect knowl-
edge that our graduates will deal with throughout their professional
lives. Their success will depend on their possessing a high tolerance for
ambiguity and the courage to make a decision in spite of uncertainties.

Therein lies a dilemma: how can a policymaker act with convic-
tion if he or she does not know for certain whether the chosen course
is correct? Our nation’s leaders are confronting this problem today.
The international community is beset with multiple challenges: the
immediate security threats posed by Iraq, North Korea, and interna-
tional terrorists; the continuing and seemingly intractable conflict be-
tween Israelis and Palestinians; the AIDS pandemic in Africa; and the
consequences of global warming. Each is fraught with uncertainty.
How certain can we be that Saddam Hussein has a large cache of
chemical and biological weapons? How confident can we be of find-
ing and implementing a just solution to the Arab-Israeli conflict? How
reliable is the science on global warming?

We at the LBJ School are especially sensitive to the problem of
uncertainty. President Johnson’s White House tapes reveal his grow-
ing discomfort with the course of U.S. policy in Vietnam. At some
point, he began to question the quality of the information provided
by his military commanders, and to grow impatient with the conflict-
ing advice he received from civilian advisors. But as President, he had
to choose a course and defend it, even as the American public grew
increasingly doubtful. Toward the end of his administration, the ten-
sion between President Johnson’s private doubts and his public po-
sitions became almost unbearable and paralyzing.

It is easy to say, in such situations, “Just tell the truth” or “Just do
the right thing.” But truth can be elusive, and determining the right
course can be very hard. During my service at the Pentagon, I was in-
volved in finding the source of the so-called “Gulf War Syndrome”—
we didn’t—and in determining who should bear the blame for our lack
of preparedness at Pearl Harbor—a five-decade-old debate. President
Johnson reflected on the problem of uncertainty in an interview taped
only months before he left office. “Every man who has ever occupied
this office,” he said, “has been dedicated to doing what he believed was
in the best interest of the people of this country.” But, he conceded,
history may judge that they were wrong. As we watch and assess our
nation’s leaders today, we should keep President Johnson’s statement
in mind. We should assume that they are well intentioned, even if we
strongly believe that they are wrong. We should also be aware that our
leaders are seldom as certain as they appear.

Edwin Dorn
Dean
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FROM THE
MANAGING EDITORS

The LBJ Journal welcomes submis-
sions from all graduate students at
the University of Texas at Austin
as well as alumni from the LBJ
School of Public Affairs. Submis-
sions should be less than 5,000
words and on a topic relevant to
public affairs. Citations and style
should conform to the LBJ School
Student Publishing Guide (http://
www.utexas.edu/lbj/student_res/
pubguide/) and/or The Chicago
Manual of Style (14th ed. 1993).

The LBJ Journal of Public Affairs
is distributed at no cost to members
of our subscription list. If you wish
to be placed on this subscription list,
please contact the editorial board.
Back issues of the LBJ Journal may
also be obtained at no cost by
contacting the editorial board.

In 1989, the President was George Bush and LBJ students were talk-
ing about taxes, rising health care costs, national defense, and tension
in the Middle East. That year, two prescient students, Tamar
Osterman and David Twenhafel, felt that it was time to create a pub-
lic forum for students to discuss and debate the issues of the day. With
a little funding, a small staff, and the dean’s support, they brought
to life the LBJ Journal of Public Affairs, the first student-run journal of
public affairs in the country.

It is now 15 years later, the President is George Bush, and LBJ stu-
dents are writing about taxes, rising health care costs, national de-
fense, and tension in the Middle East. Some things may never
change—the Journal is not one of them.

Over the last 15 years, editorial boards experimented with the
Journal’s look, content, and organization.  The cover of the Journal has
been printed in every imaginable shade of blue and green, and has
featured pictures of the LBJ Library, President Lyndon B. Johnson,
and even a close-up of his nose. While policy papers written by LBJ
students have always been the core of the Journal, the board has ex-
perimented with book reviews, open letters to policymakers, and brief
essays. Commenting on this tendency toward experimentation, the
1996 managing editors of the Journal observed that “with foolish con-
sistency we carry on the tradition of non-tradition.”

At first, as the new managing editors, we agreed that this lack of
consistency was “foolish.” We made it our goal to establish policies
and procedures that would lend greater consistency to the Journal
from year to year. But in our first of many attempts to clean the of-
fice, we were fortunate enough to find a binder stuffed with notes
from past managing editors. The notes told a different story of the
Journal’s history. The accounts of successes and failures by past boards
personalized the history and impressed upon us that the Journal is so
much more than the final product. This dimension of the Journal is
not published.

While consistency is important, the opportunity to learn, grow, and
experiment that working on the Journal affords is far more valuable.
We realized that our idea to standardize the Journal would not im-
prove it—it would stifle the ability of future editorial boards to par-
ticipate in the process.

What the Journal needed was not policies to ensure the future uni-
formity of the publication, but rather a set of goals that would pro-
vide future boards with a broad framework in which to work.
Accordingly, we led the board through a long and sometimes pain-
ful process of developing a mission statement for the Journal.  After
much discussion and debate, we agreed to the following mission
statement:

The LBJ Journal of Public Affairs is a student-run organization
dedicated to publishing professional quality work by the ex-
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tended LBJ School community, promoting
discourse on contemporary policy issues, and
enhancing the reputation of the LBJ School of
Public Affairs.

So, it is with pride and good humor that we carry
on the tradition of non-tradition.  This year, we ex-
tended eligibility for publication in the Journal from
recent alumni to all alumni; we established a faculty
presence in the Journal by introducing the new “Fac-
ulty Corner”; and we involved more students by in-
creasing the size of the board and intensifying our
efforts to solicit more articles from LBJ students.

We hope you enjoy this year’s Journal. We think
it represents the best of student work and touches
on some of the most pressing policy issues of the
day. The articles are complemented by very

thoughtful essays on good governance in the pub-
lic and private sectors.

Finally, we give our thanks to those without
whom this edition of the Journal would not have
been published.  We thank Marilyn Duncan for her
mentorship; Don Wallace and Courtney Brown for
their creativity and generosity; Dr. David Warner
for his confidence; Dean Edwin Dorn for his punc-
tuality; Doug Marshall for his technical know-how;
and Betty Sue Flowers for her support.  We also give
special thanks to our fellow editors Eric Gorman for
his vision, Angela Jacobs and Mona Nichols for
their neurotic attention to detail, and to Jennifer
Eldridge, who for so many reasons is our hero.

Elizabeth Kaufman
Sarah Stout
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PRACTITIONER’S CORNER

DAVID M. WALKER

David M. Walker became the
seventh Comptroller General of the
United States and began his 15-
year term when he took his oath of
office on November 9, 1998. As
Comptroller General, Mr. Walker is
the nation’s chief accountability
officer and head of the U.S. General
Accounting Office (GAO), a
legislative branch agency founded
in 1921. GAO’s mission is to help
improve the performance and assure
the accountability of the federal
government for the benefit of the
American people.

Before his appointment as Comp-
troller General, Mr. Walker had
extensive executive level experience
in both government and private
industry. He worked at Arthur
Andersen LLP, where he was a
partner and global managing
director of the human capital
services practice based in Atlanta,
Georgia. While a partner at Arthur
Andersen, Mr. Walker served as a
Public Trustee for Social Security
and Medicare from 1990 to 1995.
Before joining Arthur Andersen,
Mr. Walker was Assistant Secre-
tary of Labor for Pension and
Welfare Benefit Programs from
1987 to 1989 and in 1985, was
Acting Executive Director of the
Pension Benefit Guaranty Corpora-
tion. His earlier technical, profes-
sional, and business experience was
with Price Waterhouse, Coopers &
Lybrand and Source Services
Corporation, an international
human resources consulting and
search firm.

GOVERNMENT
TRANSFORMATION:
THE CHALLENGE OF CHANGE

IN THE 21ST CENTURY

More than 30 years ago, in his book
Future Shock, Alvin Toffler stunned
readers with a glimpse of a world

radically altered by an accelerating pace of
change. Today, one of our greatest challenges is
to prepare our government to respond to a
world reconfigured by a range of develop-
ments, such as new security threats, powerful
demographic trends, expanding globalization,
the changing nature of our economy, techno-
logical and scientific advances, quality-of-life
issues, and sobering fiscal realities.

Much has changed in the last 30 years, and we are likely to see even
more change in the next 30. Several key trends will shape our soci-
ety and redefine America’s role in the world in the years ahead. New
security threats have emerged since the end of the Cold War. On Sep-
tember 11, 2001, that most modern of scourges—international terror-
ism—finally reached our shores, and homeland security has become
an urgent priority. But we must also come to grips with other chal-
lenges or risk their consequences.

We confront a number of inescapable demographic realities.
America is aging, and the demands on our health care and retirement
systems will only increase. In addition, the ratio of workers to retir-
ees continues to decrease. As a result, entitlement reform is not only
essential, it is inevitable.

Markets, information, and enterprises are going global—a trend
that presents great opportunities and great risks. For better or for
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worse, the economic fortunes of once-distant na-
tions are now linked. The worldwide spread of dis-
eases like AIDS and our planet’s environmental
problems now demand international responses to
what were once seen as national concerns.

Rapidly evolving science and technology have
revolutionized our lives, from how we design and sell
products to how we diagnose and treat illness. But
these innovations also threaten our national security,
personal privacy, and even our basic humanity.

We have now moved from the industrial age to
the knowledge age. In a knowledge-based
economy, people represent the most valuable asset.
Unfortunately, many current government and pri-
vate sector policies do not reflect this reality. This
must change if we hope to maximize the perfor-
mance and ensure the accountability of these enti-
ties while facilitating needed organizational
transformations.

In many respects, our quality of life has never
been better. We are living longer, are better edu-
cated, and are more likely to own our own homes.
But we are also increasingly concerned about the
quality of our public schools; polluted air, water,
and soil; balancing work and family obligations;
and navigating gridlocked city streets. We also face
a growing economic divide in our society.

Long-range federal budget simulations from my
agency, the U.S. General Accounting Office (GAO),
show a large and growing fiscal imbalance in our
nation’s future due primarily to known demo-
graphic trends and rising health care costs. Clearly,
additional economic growth can help deal with this
imbalance; however, the expected fiscal gap is so
great that we will not be able to grow our way out
of this challenge. Among other things, policymakers
will need to re-examine the proper role of the fed-
eral government in the 21st century. How should the
government do business and who should do it in
the years ahead? Questions about the proper role of
government must be answered by our elected offi-
cials, who will need professional and nonpartisan
analysts to help them make informed decisions.

Members of Congress and other key
policymakers need to undertake a top-to-bottom
review of federal programs and policies to deter-
mine which remain priorities, which should be
overhauled, and which have outlived their useful-
ness. They will need to distinguish among “wants,”
which are optional, and “needs,” which are real
and, hopefully, can be met. They will need to make
hard choices that take into account what the Ameri-
can people will support and what the federal gov-
ernment can sustain over time. GAO’s job will be to

collect the facts, analyze the situation, and provide
options so that officials can make timely and in-
formed judgments.

Once the proper role of government has been
decided, we need to rethink how agencies do their
work and, in some cases, who does that work—fed-
eral workers, contractors, or both. This will require
transforming a range of government policies, sys-
tems, and practices. Transformation is about taking
charge and creating the future. By taking a strate-
gic, long-term view now, we can ready our govern-
ment for the challenges of the future—whether it is
ensuring a decent standard of living for our seniors
or protecting our vital interests in a world that is
undergoing profound geopolitical shifts.

Who drives a car looking only in the rear-view
mirror? Too often, federal managers are relying on
a roadmap of precedent and tradition rather than
looking ahead to what is coming down the high-
way. A wreck is only a matter of time if you are
dwelling on the problems of the past and passively
responding to crises as they arise. What we need is
a new approach that encourages creative, forward-
looking solutions to emerging problems.

Unmanaged change takes a toll. The cumulative
effect of short-term focus and long-term trends on
the federal budget is sobering. For example, in 1962,
one of every two federal dollars went for defense,
and Social Security was just 13 percent of the bud-
get. Today, outlays for the major entitlement pro-
grams—Social Security, Medicare, and
Medicaid—represent more than 40 percent of fed-
eral spending, a share that is expected to grow as the
baby boomers retire. Conscious planning has
played little part in these budget outcomes.

The case for change is strong. The 1990s saw a
poorly planned and numbers-driven campaign to
downsize government. The federal workforce is
smaller today; however, it is also out of shape, suf-
fers from skills imbalances, and faces a huge chal-
lenge in succession planning. At the same time, the
public is demanding responsive government that
delivers results. With costs for national prepared-
ness, health care, and other programs soaring and
federal revenues lagging, it is imperative that agen-
cies make the best use of available resources. This
is a persistent problem in government, one that
GAO continues to monitor.

Issued with the start of each new Congress,
GAO’s high-risk report lists government programs
and functions that need special focus and attention.
GAO’s latest report, released in January 2003, spot-
lights more than 20 troubled areas across govern-
ment. Many of them involve essential government
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services, such as Medicare, housing programs,
homeland security, and mail delivery, that directly
affect the well-being of the American people. Al-
though some agency heads have made strong ef-
forts to address the deficiencies cited in the high-risk
reports, only half of the programs included in
GAO’s 1990 high-risk list have improved enough to
warrant removal.

Getting the ball rolling on government transfor-
mation will not be easy. Many agency cultures, no
matter how dysfunctional, have been in place for
decades, and are resistant to change. But cultural
change is vital to government transformation.

Federal agencies will need to become less hierar-
chical, process-oriented, stovepiped, and inward
looking. They will need to become more collegial,
results-oriented, integrated, and externally focused.
Agencies must better balance their quest for results,
the needs of their clients and customers, and the
concerns of their employees. Their ability to work
at home and abroad with other agencies, academic
and nonprofit groups, and private industry will be
crucial to achieving results.

Cultural change depends on sustained commit-
ment from top management. A long-term perspec-
tive is crucial. Meaningful and lasting results will
come only from leadership that transcends the ef-
forts of a single person or a finite term of office.

Effective communication is also important. Top
management must make the case that without
change there may be serious consequences, from
crippling workforce imbalances to outright institu-
tional irrelevancy. Communication, however, has to
go both ways. It has to be frequent, and the key mes-
sage, whether to the mailroom or to the executive
suite, has to be clear and consistent. Listening and
responding to employee comments and concerns are
particularly important during a time of change. Em-
ployees are an agency’s most important asset, and
they must be heard and heeded, as appropriate.

Cultural change depends on an agency’s ability
to articulate a compelling mission and vision. GAO
is strongly committed to leading by example and
has put into practice an organizational model that
it believes other agencies could tailor to their spe-
cific needs and circumstances. The first step is to
develop a sound strategic plan that defines an
agency’s mission and lays out key themes and fu-
ture challenges. With the strategic plan in place,
resources—people, dollars, and technology—can be
deployed with an eye toward achieving well-de-
fined goals and objectives. Accounting for results is
essential. Employee performance measurement and
reward systems should be linked to achieving the

goals of the strategic plan. It is also helpful to have
a set of institutional core values that define your
beliefs and guide your efforts. At GAO, we have
three—accountability, integrity, and reliability.
Accountability describes what we do; integrity de-
scribes how we do our work; and reliability de-
scribes how we want our work to be viewed.

Obtaining results requires an able and motivated
workforce. People define an organization’s charac-
ter and are the engine of change in our knowledge-
based economy. Although people, process,
technology, and environment all play a role in
achieving positive and measurable performance
outcomes, the most important of these four factors
by far is people.

Unfortunately, most federal agencies have ne-
glected human capital management for years. A
growing human capital crisis now threatens the
ability of some agencies to carry out their missions.
The situation is so serious that GAO put “strategic
human capital management” on its high-risk list in
2001, and it remains on our list in 2003.

Government workers are not the problem. It is
the absence of strategic planning and the continued
use of outdated personnel policies and practices that
have gotten us where we are today. The truth is that
government transformation will only truly occur
when federal employees are viewed as an asset to
be developed rather than a cost to be cut.

I am encouraged that this important subject has
been getting more attention. In 2001, the President
moved human capital to the top of his management
agenda and the Office of Management and Budget
(OMB) issued its first scorecard for the strategic
management of human capital. Last year, OMB, the
Office of Personnel Management, and GAO worked
together to develop benchmarks for a successful
human capital strategy.

We also need to consider who should be doing
the work of government: federal employees, con-
tractors, or some combination of the two. Although
fewer government workers are on the federal pay-
roll than there were a decade ago, the “shadow
workforce”—contractor personnel who perform
services for various agencies—has grown dramati-
cally. Functions are increasingly outsourced to pri-
vate industry or turned over to state and local
governments. We need to reassess federal acquisi-
tion and sourcing strategies in a way that considers
and balances the interests of the government, tax-
payers, contractors, and federal employees. The
Commercial Activities Panel, which I chaired, made
several important findings and concrete recommen-
dations in this area. Some progress has been made
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through the subsequent efforts of OMB and others,
but more must be done.

GAO recently included the implementation
and transformation of the new Department of
Homeland Security on its high-risk list not only
because of the uncertainties and complexities in-
herent its creation, but also because of the critical
importance of its mission to the nation. The
Department’s success hinges on making the right
choices when it comes to people, priorities, and
partnerships. As former Senator Fred Thompson
said, “The good news in all of this is that a lot of
agencies are involved; the bad news is that a lot
of agencies are involved.”

Despite these concerns, the Department is an
important test case for government transforma-
tion. The Homeland Security Act gave the Depart-
ment a number of human capital, procurement,
and resource and budget flexibilities. The act also
included incremental human capital reforms ap-

plicable to a broad range of federal agencies. How
the Department and other agencies exercise
these new authorities will provide valuable les-
sons on how government should do business in
the 21st century.

Since 1921, GAO has stood for improved perfor-
mance, reasonable transparency, and appropriate
accountability in government. We believe it is im-
portant that the public has access to timely and re-
liable information that not only describes how
taxpayer dollars are spent but explains how key
policies and decisions are made and implemented.
The many oversight, insight, and foresight activities
that GAO undertakes have a common purpose—to
help Congress improve government operations for
the benefit of the American people. We look for-
ward to working closely with members of both
Houses and on both sides of the aisle to help make
this great nation even greater.

LBJ
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WILLIAM K. BLACK

William K. Black, who has a Ph.D. in
criminology, law, and society from
the University of California at Irvine
and a J.D. from the University of
Michigan Law School, joined the LBJ
School faculty as an Assistant
Professor in fall 1996. His profes-
sional background includes appoint-
ments as Senior Deputy Chief
Counsel for the San Francisco Office
of Thrift Supervision; Deputy
Director of the National Commission
on Financial Institution Reform,
Recovery, and Enforcement; General
Counsel for the Federal Home Loan
Bank of San Francisco; and Director
of Litigation for the Federal Home
Loan Bank Board in Washington,
D.C. He has also served as Adjunct
Professor of Law at the Santa Clara
University School of Law, Regents’
Lecturer at the University of Califor-
nia at Irvine, and Guest Lecturer at
the Stanford Business School.

GPRADY

Please phrase your answer in the form of a
question:

During the largest stock bubble in world his-
tory, did the U.S. government consider securi-
ties regulation a “high risk” activity?

During the creation of a massive market of en-
ergy trading, did the U.S. government consider
regulation of that field a “high risk” activity?

Did the Securities and Exchange Commission’s
(SEC) strategic plans during the bubble identify
fraud as a material risk to the financial markets?

Did the Federal Energy Regulatory
Commission’s (FERC) strategic plans identify
fraudulent energy trading practices as a mate-
rial risk to the industry?

The correct answer to each question is: “What is
the opposite of yes?”

THE BRIGHT HOPES AND PROMISES
OF “REINVENTING GOVERNMENT”

My focus is the crises that occurred after implementation of the Gov-
ernment Performance and Results Act of 1993 (GPRA). GPRA was an
important element of the “Reinventing Government” movement.
That movement identified what it believed were characteristic flaws
in the government sector that produced poor results. One of the
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“reinventers’” critiques was that government incen-
tive systems are perverse and reward the fulfillment
of “output” measures that may have little to do with
successful implementation of an agency’s mission.
GPRA was designed to correct that problem by
mandating that agencies engage in formal strategic
planning to achieve their missions and that they set
performance goals that measured results in accom-
plishing those missions.

GPRA is not controversial. It was passed with
bipartisan support. Academics and many govern-
ment officials support it. Everyone agrees that stra-
tegic planning is desirable and that it should be
mission-focused. Everyone agrees that the public
sector “performance” measures were frequently
outputs, as opposed to outcomes, and that this led
to many absurdities.

GPRA’S INABILITY, TO DATE,
TO IDENTIFY AND COUNTER EXTREME RISKS

GPRA has, to date, failed in the two most important
tests it has faced. The first failure culminated in Sep-
tember 11th. The second, the focus of this paper, is
the failure to prevent massive frauds by the indi-
viduals who control major corporations (control
fraud). I believe that the central reason GPRA failed
these tests is because it ignores a central require-
ment of useful strategic planning—development of
a sophisticated understanding and evaluation of
catastrophic risks that jeopardize accomplishment of
the mission.

A related reason for the failures is that law en-
forcement regulation is a public function for which
the largely private sector management principles
that drove GPRA are only sometimes appropriate.
Two problems that are central to the theory of
white-collar criminology—control fraud and “sys-
tems capacity”—make law enforcement regulatory
agencies far more vulnerable to catastrophic risk
from waves of control fraud. In general, GPRA
works best when the government is playing a ser-
vice role with customers, i.e., when the government
is acting most like a private entity.

More basically, however, it is not clear that any
“mandate” can make officials in the public or pri-
vate sector evaluate or respond to catastrophic risks
adequately. We need an attitude change for strate-
gic planning and we need to provide new skill sets
to the planners so they can evaluate extreme risks.
That means we need to change what we teach and
we need to stress the importance of risk identifica-
tion and evaluation to strategic planning.

Most controversially, I argue that a more sophis-
ticated system of risk evaluation often requires re-
duced reliance on quantitative measures of risk. The
most dangerous risks are rarely capable of quanti-
fication. Quantitative risk measures often provide
the illusion that risk has been adequately dealt with.
That illusion breeds complacency. Complacency
leads to ambushes and massacres.

The failures related to GPRA were not unique.
There were wholesale failures in Congressional
oversight, the “vision thing” by a succession of
presidents, and in the media to identify these same
risks. The largest financial firms, despite purport-
edly possessing sophisticated risk systems and “risk
officers,” uniformly failed to identify, much less
cope with, the risk that a wave of control fraud
posed to the financial markets. This, however, is
beyond the scope of my article.

GPRA’S LACK OF EMPHASIS
ON RISK AND CONTROL FRAUD

It is axiomatic that mission identification is the first
requisite of strategic planning. GPRA gets this right.
Section 306 (a) (1) requires a “comprehensive mis-
sion statement.” GPRA also properly requires the
identification of general, and then specific, goals to
accomplish the mission.

Unfortunately, GPRA ignores the third requisite
of any good strategic plan—to identify and evalu-
ate the risks that endanger accomplishment of the
mission and then to deal with those risks. GPRA
proponents may claim that it implicitly suggests
such steps. GPRA stipulates that “an identification
of those key factors external to the agency and be-
yond its control could significantly affect the
achievement of the general goals and objectives”
(Section 306(a) (5)). This language, however, does
not appear to have been intended by the drafters to
deal with risk and has not been interpreted by agen-
cies or the U.S. General Accounting Office (GAO) as
requiring any discussion of risk.

If the language had been intended to require
consideration of risk, it would not have limited it-
self to risks that were beyond the agency’s control.
Moreover, many risks are internal to an agency.
Subsection (5) is not aimed at risk but at inter-
agency matters.
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GPRA’S STRESS ON WHAT
CAN BE COUNTED MAKES IT

EASIER TO IGNORE EXTREME RISKS

The default position under GPRA is that proper
performance measures should be quantitative. Sec-
tion 306 (f) provides, in relevant part:

(4) “performance goal” means a target level of
performance expressed as a tangible, measur-
able objective, against which actual achieve-
ment can be compared, including a goal
expressed as a quantitative standard, value, or
rate;

(7) “program evaluation” means an assess-
ment, through objective measurement and
systematic analysis, of the manner and extent
to which Federal programs achieve intended
objectives.

It is possible to acquire a waiver of the quantitative
requirement, but the process is intentionally de-
signed to discourage such waivers.

Objective performance measures are desirable
when they are tied to achieving the mission. Unfor-
tunately, many performance measures are chosen
because they can be quantified, not because they are
mission-critical.

Most critical risks in the government sector can-
not be quantified. Worse, most extreme risks, even
in the private financial sector, cannot be quantified.
The most common approach to quantifying finan-
cial risk, “value at risk” (VAR), typically truncates
the consideration of risk at 95 percent of the distri-
bution. Extreme risks, therefore, are excluded from
VAR. One of the key reasons they are excluded is
that that they are not quantifiable. Enron illustrates
the problem. Assume for a moment that you were
the chief risk officer for Enron during the 1990s. Its
top managers pose the most important risk to the
survival of your company. How would you quan-
tify that risk? Do you think you would be employed
the next day if you wrote a memorandum identify-
ing the risk?

No one involved in drafting GPRA, or the regu-
lations and instructions implementing it, intended
to discourage agencies from considering non-
quantifiable risks. GPRA’s emphasis on quantifi-
cation, however, produced that effect as an
unintended consequence.

IT IS EXTREMELY RISKY TO IGNORE
EXTREME RISKS WHEN YOU PLAN

I reviewed the SEC and FERC strategic plans to
prepare this article as well as GAO, White House
Office of Management and Budget (OMB), and
outside expert analyses of the strategic plans and
performance documents prepared after GPRA.
There is a consensus that GPRA has not yet created
the pervasive change of mind-set that its propo-
nents hoped to institutionalize. Surveys indicate
that a majority of managers (and Congress) do not
use the performance metrics in decision-making.
In addition, many plans and performance mea-
sures do not comply even with the mechanics re-
quired under GPRA.

I have worse news about GPRA, however, than
OMB, GAO and outside experts have identified. It
wasn’t simply the SEC (and Congress and the
Clinton and Bush II administrations) that were
caught wholly unaware by the wave of control
fraud. All the GPRA “experts” failed to identify the
risk. GAO identifies “high risk” government func-
tions using a modified OMB standard that empha-
sizes vulnerability to “fraud, waste and
mismanagement.” That may sound like a good stan-
dard given my critique, but there is a subtle prob-
lem ignored by everyone involved.

The problem is that “fraud, waste, and misman-
agement” are almost invariably interpreted by
GAO (and Congress and every administration) as
the risk that some government official will steal
from the agency or that some outside entity will
steal from the agency. Such frauds are important,
but they are tiny relative to the far greater risk of
fraud against third parties. Fraud during the sav-
ings and loan debacle consisted primarily of con-
trol fraud against creditors. Savings and loan
creditors were overwhelmingly federally insured
depositors, so the indirect burden of the fraud was
on the agency. In the case of securities fraud, the
victims are the shareholders. Energy trading
frauds victimize primarily purchasers of power.
No funds were stolen from either the SEC or the
FERC by the recent control frauds.

The result of this horrifically inappropriate defi-
nition of fraud risk is that neither the SEC nor the
FERC were identified as having any high-risk
functions. Indeed, the FERC does not even seem to
have considered the prevention of fraudulent en-
ergy trading to be part of its mission. It announced,
after the collapse of the industry, that it would
have to hire a completely new staff to deal with
compliance.



LBJ JOURNAL OF PUBLIC AFFAIRS

14 FACULTY CORNER SPRING 2003

WHAT WHITE-COLLAR CRIMINOLOGY
THEORY COULD DO TO AID GPRA

The SEC’s strategic plan, correctly, identifies itself
as a “law enforcement” entity. The FERC, incor-
rectly, fails to identify this as part of its mission.
Both agencies have many lawyers, accountants, and
economists. Neither has any position for a crimi-
nologist. To my knowledge, neither agency has
even considered the possibility that it might make
sense to have a “Chief Criminologist.” Again, no
one in Congress and no president has ever had a
“criminologist” slot.

Criminology has at least two theories concerning
white-collar crime that every law enforcement regu-
latory agency should keep in mind. The first, con-
trol fraud theory, explains why the overwhelming
majority of truly catastrophic failures occur when
the person who controls the firm is a criminal and
uses the firm as both a weapon of fraud and a shield
against that fraud being detected and successfully
prosecuted. Control fraud theory explains why in-
ternal and external controls prove wholly ineffec-
tive—the CEO can defeat all such controls. The
theory also explains which practices maximize the
fraudulent “take” without creating easily proved
crimes and the environments that can produce
waves of control fraud.

System capacity theory posits that we frequently
provide woefully inadequate resources to law en-
forcement entities (including regulatory agencies)
that deal with white-collar crime. It also explains why
even the inadequate resources are often underem-
ployed by the agency due to political pressure and/
or senior agency officials who do not support vigor-
ous enforcement of laws against white-collar crimes.

Systems capacity has two subtle implications for
GPRA and performance budgeting. First, regula-
tory examiners do not simply spot particular prob-
lems. They serve also as “scouts” who identify
trends. The scouting function is eviscerated when
a law enforcement agency is starved for personnel.

The second problem is that a law enforcement
agency suffering from serious systems capacity
problems will screw up. The impairment of the
scouting function is part of the problem. When you
don’t scout, you run into ambushes—and ambushes
produce massacres. There are many other ways in
which chronic staff inadequacies will ruin perfor-
mance. Losses from control frauds get much worse
the longer the fraudulent CEO is left in charge. In-
adequate staffing levels generally mean high turn-
over. High turnover leads to inexperienced
examiners, and the loss of senior examiner time

because they have to be brought in from the field to
train the new hires. Morale suffers when staffing
levels are far too low.

Agencies respond to chronic shortages in ways
that seem rational but are perverse. The SEC, for
example, found that it could not hire and retain
sufficient enforcement lawyers. Its response was to
rely overwhelmingly on “consent orders” in which
the respondent admits nothing. The failure to admit
means that the agreement cannot be used by the
SEC (or any other government entity) to establish
that the respondent committed any wrong. A con-
sent decree also establishes no precedent. It is, of
course, much easier to negotiate a consent decree
than to litigate a case. It always appears, therefore,
to save scarce resources. In the long run, however,
it hurts the SEC. A related perverse practice is that
SEC enforcement actions are disproportionately
against smaller, failed companies. A bankruptcy
trustee is likely to sign a consent decree without any
resistance. The old joke is that the primary function
of law enforcement regulators is to “bayonet the
wounded.” The SEC now desecrates the dead.

The contrast, of course, is that a control fraud that
has not closed can use the entire resources of the firm
to hire the best outside lawyers and accountants to
contest a SEC enforcement action. The SEC knows
this and has frequently been reluctant to engage in
protracted litigation on major control frauds.

One of the proverbial bottom lines is that se-
verely understaffed law enforcement regulators will
miss enormous failures. Moreover, the really big
failures are always intensely embarrassing because
there will be things in the record that, viewed with
hindsight, clearly foreshadowed the fraud. Inexper-
ienced and overwhelmed staff will blunder.

Even before GPRA, these patterns meant that
Congress and the Administration could both keep
an agency on a starvation diet guaranteeing a regu-
latory fiasco and have the pleasure (and political
cover) of being able to excoriate the head of the
agency for failing to prevent the catastrophic failure.
It was a bit like a General sending a ten year old boy
(not David) out to fight the best mercenaries in the
world and then blaming him for losing! If the
agency head tries to explain the critical staffing
problems he sounds like a whiner who refuses to
take responsibility for his own failures.

GPRA now threatens to make that pattern even
worse. President Bush has already begun to tie bud-
get increases to agencies to fulfillment of their per-
formance objectives. An agency that is critically
understaffed cannot meet its objectives. Cutting an
agency’s budget when it is already understaffed can
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create a destructive feedback loop and cause an
agency to spiral into the ground.

Criminologists would urge the opposite ap-
proach. We need to identify the law enforcement
agencies with serious systems capacity problems
and fix them urgently. We need to greatly inten-
sify examination of industries experiencing an en-
vironment that creates an incentive for waves of
control fraud.

THIS ISN’T A PARTISAN ISSUE–
WE CAN DECIDE TO TAKE FRAUD SERIOUSLY

The SEC has been on a starvation diet for a quarter
century. It was not permitted to pay its staff wages
comparable to federal banking regulators. This led
to a turnover rate over twice the national average.
SEC staffing levels were flat for most of the 1990s

even though the amount of securities filings and the
sums involved grew enormously. The result was
that the risk that the SEC would review your annual
filing became small, and the chance that the inexpe-
rienced and overwhelmed examiner would spot a
problem became faint.

The SEC was the good news! As I noted, FERC did
not even try to prevent fraudulent energy trading.

The results are in. Can you imagine the nation’s
reaction if blue collar criminals destroyed $7 trillion
in wealth? The securities industry bemoans the re-
sultant loss of trust. The largest U.S. energy trading
companies all engaged in fraud. The great bulk of
them exited the industry. Nevertheless, the SEC and
the FERC are still not identified as “high risk” ar-
eas in the latest GAO ratings I could find. We are no
longer even capable of locking the barn door after
the horses have escaped.

LBJ
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On October 26, 2001, the Uniting and Strengthening America by Pro-
viding Appropriate Tools Required to Intercept and Obstruct Terror-
ism Act (USA PATRIOT Act) became public law. This legislation
grants law enforcement officials significant new powers to investigate
potential threats against the United States and prosecute suspected
criminals. Specifically, the Act provides investigators the right to
monitor Internet use and e-mail traffic and applies similar standards
to the surveillance of electronic communications as are currently
applied to telephone conversations. Additionally, it increases the level
of cooperation between law enforcement officials and Internet Ser-
vice Providers (ISP), the third party through which all Internet traf-
fic flows. Other PATRIOT Act developments, such as the increased
ease with which courts grant certain warrants and a proposed De-
fense Department information-gathering project, highlight the
government’s eagerness to use advanced technological tools to com-
bat crime.

While the U.S. Department of Justice and other supporters of the Act
argue that changes to surveillance law are necessary, some civil liber-
ties groups contend that the new measures go too far. Until the public
understands how the Act is enforced, it will remain unclear whether
the Act will greatly enhance security or infringe upon civil liberties.

BACKGROUND

The Fourth Amendment, which is interpreted by the Supreme Court
to protect privacy, is predicated in part on an individual’s reasonable
expectation of privacy.2 For example, because we expect that a sealed

DRAGNET:
LAW ENFORCEMENT, CIVIL LIBERTIES,
AND THE INTERNET SINCE SEPTEMBER 11

“A mouse can be just as dangerous
as a bullet or a bomb.”1

Lamar Smith, United States
House of Representatives
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letter sent through the mail will not be opened, the
letter is subject to Fourth Amendment protections
and, therefore, cannot be opened by authorities
unless they have probable cause that it relates to a
crime.3 Technological advances, however, make
things more complicated. For instance, the Fourth
Amendment does not protect conversations on
cordless telephones that transmit signals over pub-
lic radio waves.4 While the Supreme Court has ruled
that electronic communications given to a third
party—like medical and travel records—are not
covered by the Fourth
Amendment,5 experts debate
whether or not individuals
have a reasonable expecta-
tion of privacy when they
send information over the
Internet.6 E-mail and Web
site information, for in-
stance, must go through a
third party ISP and people
are often wary of sending
sensitive information by e-
mail precisely because they
fear the potential problems
associated with technology.
More than 50 percent of Americans report that they
are very concerned or extremely concerned about
the privacy of their personal information when they
shop online.7

The ease with which police can obtain permis-
sion to conduct surveillance often depends on
whether they seek transactional or content informa-
tion. Transactional data tell law enforcement when,
how, and to whom a suspect mails a letter, makes a
phone call, or sends an e-mail; content information
reveals what was actually said or written. Police can
obtain court orders for the less intrusive transac-
tional data far more easily than for content. Before
content information can be collected, police must
show probable cause that an electronic communi-
cation will reveal evidence pertaining to a particu-
lar crime under investigation.

THE USA PATRIOT ACT AND
CHANGES TO PEN REGISTER SURVEILLANCE

Prior to the USA PATRIOT Act, the main legislation
governing privacy on the Internet was the Elec-
tronic Communications Privacy Act of 1986 (ECPA).
ECPA stipulated that law enforcement officials ob-
tain a “pen register/trap and trace” court order
when monitoring who is sending or receiving elec-

tronic communications to or from a particular sus-
pect. Pen register devices record the phone numbers
dialed by a suspect, while trap and trace devices
record incoming numbers.8 Because surveillance
law had not kept up with changes in telecommuni-
cations, it was not clear whether or not pen register
law applied to the Internet. The September 11 ter-
rorist attacks, however, provided the window of
opportunity needed to adopt changes to several
surveillance statutes, including pen register law.
Included in the PATRIOT Act is a measure permit-

ting pen register court orders
to be used to obtain “dialing,
routing, addressing, and sig-
naling information” about a
suspect.9

What remains unclear is
exactly how this information
will be utilized. According to
John Klassen, Internet Bu-
reau Chief at the Office of the
Texas Attorney General, this
is due in part to the fact that
the U.S. Congress has chosen
to “punt” the issue, implying
that the law remains vague.10

For instance, some observers fear that the ad-
dresses of Web sites visited and the subject lines of
e-mails will be included in surveillance of transac-
tional information, thereby revealing sensitive and
personal information.

On a letter sent by regular mail, for example, the
subject is inside the envelope, and police are prohib-
ited from using a transactional court order to view it.
An envelope indicates little of a letter’s content. The
same is not true about the subject of an e-mail message.
URLs (Uniform Resource Locators), which include
Web site addresses, can indicate a great deal about the
information gathered over the Internet. For example,
similar to an individual’s borrowing record at a pub-
lic library, the URL, http://www.google.com/
search?sourceid=navclient&q=abortion, reveals that
the user has searched Google for information about
abortion. URLs can reveal not only Web sites visited
but also information about the user. Personal informa-
tion, for example, may be included in URLs after an
online form has been submitted to register for services
or purchase goods.

CIVIL LIBERTIES GROUPS EXPRESS CONCERN

Civil liberties groups like the Electronic Privacy
Information Center (EPIC), the Center for Democ-

While privacy law requires
that businesses provide
customers the ability to
“opt out” of e-mail
marketing, there is no opt
out provision when it
comes to law enforcement.
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racy and Technology (CDT), and the American Civil
Liberties Union (ACLU) criticize the USA PATRIOT
Act. They argue that changes to surveillance law
pose a clear threat to privacy protection. In October
2002, the groups filed a lawsuit against the U.S.
Department of Justice seeking information on how
the Act has been used:

There has been growing public concern about
the scope of the Patriot Act and the
government’s use of authorities thereunder,
particularly in relation to constitutionally pro-
tected rights. Plaintiffs seek records that are
critical to the public’s ability to evaluate the
government’s use of vast new surveillance
powers, and whose release can only serve
national security, not undermine it.11

The ACLU contends that investigators will prob-
ably use the expansion of
pen register surveillance
techniques to collect the
actual content of commu-
nications.12 John Gilmore, a
founding member of the
Electronic Frontier Foun-
dation, says that the Justice
Department mistakenly
believes that e-mails can
easily be divided into
transactional and content
material. When a person
visits a Web based e-mail
service and sends e-mail,
agents with a pen register warrant may need to look
at all the data being transmitted in order to view the
addresses. “Exactly which bits on the phone line are
those?” he writes. Agents cannot predict whether or
not the Web page someone visits will contain an e-
mail message or not. “So they have to at least look at
every Web page you access,” he says. Each e-mail
Web site (like Yahoo or Hotmail), he claims, lays out
its site differently, so investigators may need to look
at the whole Web page: “doesn’t that already violate
the rule that the government can’t watch the content
of what you are doing without a warrant that shows
probable cause?”13

OTHER COMMENTATORS URGE CALM

While civil liberties groups aggressively oppose the
new law enforcement measures, others suggest that
the Act merely signals a long-overdue update to

surveillance statutes that failed to keep up with
advances in technology. Most judges deem the sub-
ject lines of e-mail messages to be outside the realm
of transactional information.14 George Washington
University law professor and former Department of
Justice lawyer Orin Kerr argues that the Act does
not expand law enforcement powers dramatically,
but rather makes only minor amendments to exist-
ing laws, some of which have actually increased
privacy protections.15 The Act, he contends, “offers
a balanced approach that in many ways protects
civil liberties more than the laws it replaced.”16 Ac-
cording to Kerr, the popular press substantially
misrepresented the level and scope of changes to
existing law. Without application of pen register
law to the Internet, e-mail would be unprotected by
federal privacy law and subject to surveillance by
government and non-government actors alike.
Moreover, the Act merely codified existing practice

into law. Kerr explains that
while it can be argued that
the status quo is inad-
equate, accusations that
the Act drastically alters
the practice of law enforce-
ment are misguided: “per-
haps the problem with the
Patriot Act is not that it
changed too much, but that
it answered too little.”17

Concern over whether in-
vestigators should be al-
lowed to retrieve Web sites
a suspect has visited is aca-

demic, he writes, since no court order has ever been
requested.18 “Probable cause is probable cause,”
says one assistant U.S. attorney, “There is nothing
in the Patriot Act that in any way alters the standard
that has to be met [to obtain content information].”19

CHANGES TO THE FOREIGN
INTELLIGENCE SURVEILLANCE ACT

The confluence of two developments—the applica-
tion of pen register surveillance techniques to elec-
tronic communication and the ability of law
enforcement officials to monitor domestic communi-
cations under foreign intelligence standards—causes
the most concern for civil liberties advocates. The
Foreign Intelligence Surveillance Act (FISA) of 1978
applied a different standard for gathering foreign
intelligence than the standard under which United
States citizens could be monitored. Subjects of FISA

While civil liberties groups
aggressively oppose the new
law enforcement measures,
others suggest that the Act
merely signals a long-overdue
update to surveillance statutes
that failed to keep up with
advances in technology.
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search warrants do not benefit from Fourth Amend-
ment protections. While wiretaps for suspected
criminals operating within United States borders
require probable cause and must be disclosed after
the fact, foreign intelligence wiretaps can be utilized
without probable cause and remain secret. After Sep-
tember 11 demonstrated that terrorists operate
within American borders, the USA PATRIOT Act
granted law enforcement the ability to use FISA wire-
taps if a “significant” purpose was foreign
intelligence.20 The “primary purpose,” argues the
Lawyers Committee for Human Rights, “could be
something else entirely,”21 suggesting that investiga-
tors could monitor U.S. citizens under rules origi-
nally intended for foreign suspects. Attorney General
John Ashcroft, meanwhile, calls the change a “giant
step forward” for law enforcement.22 Since more in-
vestigations can now fall under FISA rules—and
therefore remain secret—the public may remain un-
aware of what impact these rule changes have on law
enforcement and civil liberties.

IMPACT OF PEN REGISTER SURVEILLANCE

Some evidence suggests that the Justice Department
has used new surveillance techniques with some
regularity. In June 2002, Representative James
Sensenbrenner, Chairman of the U.S. House Judi-
ciary Committee, sent a letter to Attorney General
John Ashcroft requesting information about the use
and implementation of the USA PATRIOT Act. In
its response, the Department of Justice offered some
insight into the Act’s impact on law enforcement
and civil liberties. Justice officials write that “anec-
dotal” accounts are available, yet there are no sta-
tistics on the number of times that investigators
have gathered evidence under their new authority.23

The Department reports that new powers available
through the Act have resulted in several positive
outcomes including the apprehension of a long-
sought-after kidnapper. In response to requests for
information on the number of U.S. citizens subject
to new FISA terrorism and espionage surveillance
orders since enactment of the legislation, the De-
partment responds that it will “provide these num-
bers to the intelligence committees.”24

In her comments before the Senate Judiciary
Committee, Alice Fisher, Deputy Assistant Attor-
ney General of the Criminal Division at the Depart-
ment of Justice, reports that pen register
surveillance techniques have allowed the Depart-
ment to investigate many criminals including kid-
nappers, terrorist conspirators, a drug distributor,

identity thieves, and a murderer.25 Other Depart-
ment of Justice documents vaguely report that the
staff used provisions of the Act to “get some infor-
mation about addresses on the Internet, and it was
information that was important, that we might not
have been able to get under the prior law.”26 FISA
search warrants have been used to investigate the
Internet browsing habits of suspected criminals at
close to 10 percent of libraries, searches that librar-
ians are prohibited from divulging to the public.27

EMERGENCY DISCLOSURE

In addition to making changes in pen register sur-
veillance, the USA PATRIOT Act impacts the rela-
tionship between investigators, citizens, and ISPs
(the third party link to all information that traverses
the Internet). Investigators can now demand access
to customer information from ISPs without a sub-
poena if they “reasonably believe that [it is] an
emergency involving immediate danger of death or
serious physical injury.”28 Furthermore, ISPs can
voluntarily gather information on customer Internet
traffic and provide it to police in such “emergency”
situations. The Homeland Security Act of 2002 ex-
panded this provision to include any local, state, or
federal government entity, not just law enforce-
ment. ISPs can choose to monitor and report on e-
mail and Internet traffic of their customers not only
in situations they consider emergencies, but as long
as they have a “good faith” belief that there is a
danger of physical harm or threat to national secu-
rity interests.29

EVERYTHING IS NOW AN EMERGENCY

While there is scant data on the number of times
investigators have requested information from ISPs
on their customers, anecdotal evidence suggests
that such requests have increased five-fold since
passage of the Act.30 “Everything is now an emer-
gency,” suggests one privacy lawyer.31 In a Depart-
ment of Justice testimony, it was reported that
emergency disclosure provisions of the Act have
been instrumental in serious crime prevention.32

One ISP was unwilling, for fear of being sued, to
provide information it had that one of its custom-
ers intended to bomb his high school and shoot a
faculty member and several students. The lead was
posted on an electronic bulletin board. Once in-
formed of the emergency disclosure provision, the
ISP voluntarily informed police, which led to the
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suspect’s arrest.33

ISPs reportedly have been very cooperative with
investigators since passage of the Act, a trend that
concerns some members of the public and technol-
ogy industry. Whereas ISPs once viewed themselves
as the “last resort of consumer protection” from au-
thorities, they have been quick to assist law enforce-
ment efforts at the possible expense of privacy and
individual liberties, reports one privacy lawyer.34

Leading ISPs America Online and Earthlink give
notice to their customers if they receive civil subpoe-
nas seeking records about them, a policy the Center
for Democracy and Technology and four other pub-
lic interest groups have encouraged all ISPs to fol-
low.35 In response to a call to action from freedom of
expression public interest group Reporters Without
Borders, French ISP altern.org has indicated that it
will refuse to keep records of the sender, recipient,
and subject of every e-mail message handled. They
argue that to keep such data would be an “unaccept-
able attack on the democratic right to privacy of cor-
respondence.”36

Data gathering for such requests can be time con-
suming and costly. ISPs have been forced to invest
in increased data retention capabilities, wiretap-
ready equipment, and legal departments to handle
the requests and to decrease the potential litigation
for privacy abuses. Data storage costs for Yahoo, for
instance, can be immense; its e-mail traffic generates
between eight and nine terabytes of information per
day. Some ISPs report that requests for information
from law enforcement “have gone through the
roof.”37 Small ISPs may suffer the most from in-
creased costs of data storage and lawyer fees.

In the Austin, Texas area, small ISPs do not yet
report a major impact from the legislation. Joel
Langhoff at Quick Internet of Austin reports that the
company’s privacy policy explicitly states that it
will comply with any law enforcement request for
information. The company has not yet received such
requests, nor does it retain data on customer
Internet traffic. Similarly, Chad Kissinger, President
of Onramp Access of Austin, contends that while
Onramp intends to cooperate with law enforcement
on criminal matters, it has no mechanism to track
detailed information about its customers, and re-
tains information for only a few weeks before it is
deleted from the system.

TOO STUPID TO BE TRUE

The ACLU contends that the provision of the
Homeland Security Act that allows ISPs to divulge

emergency information to any government entity
goes “well beyond the purpose of public safety.”38

This “subjective standard,” the ACLU writes, puts
ISPs in the inappropriate position of determining
the private information to which government agen-
cies should have access. Chris Hoofnagle, EPIC Leg-
islative Counsel, argues that the new rules weaken
the protections that prevented communications pro-
viders from easily becoming agents of the federal
government.39

Klassen, however, argues that the new law does
not require ISPs to divulge information, but merely
gives them the legal freedom to operate upon what
he considers a common sense basis.40 Previous “too
stupid to be true” laws would prohibit an ISP from
reporting information that obviously indicated a
physical threat to an individual or the public at
large. ISPs can now voluntarily disclose such infor-
mation to authorities without fear of litigation.

SURVEILLANCE AND SECURITY

What remains unclear is the way that Internet and
e-mail traffic can effectively be used to combat
criminal activity. In particular, law enforcement will
be challenged to link Internet data with a specific
individual. E-mail accounts can easily be registered
under false names and credit cards, and it is un-
known to what extent investigators can trace e-mail
back to a single computer. For example, investiga-
tors employ advanced technological means—often
unsuccessfully—to try to find hackers and suppli-
ers of child pornography. Though the USA PA-
TRIOT Act was passed in order to combat terrorism,
sophisticated terrorists can employ technological
means to evade detection. Hoofnagle reports that
crafty users can maintain e-mail anonymity through
“remailers,” such as the Riot Anonymous Remailer
and Anonymizer.com, which make tracing the
source of e-mail almost impossible.41

While existing technology can enable individu-
als to maintain their online anonymity, law enforce-
ment has tools to identify them. Of the 20 to 30
instances per year in which criminals use encryp-
tion technology to hide their identity and commu-
nications, investigators are almost always successful
at breaking the encryption in order to obtain the
user’s identity.42 In April 1999, a Canadian man was
convicted on four felony counts of sending threat-
ening e-mail messages via the Internet. Presiding
Judge Robert Bryan stated that he has “no doubt”
that the man was the author of three threatening
messages.43 Public information does not detail the
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methods police used to investigate the crimes. Al-
though the author used anonymous re-mailers and
forged e-mail address information, law enforcement
was able to use “a variety of technical means” to
determine his identity.44 In February 2003, a man
was arrested in a Santa Fe public library for mak-
ing threatening remarks about President Bush on an
Internet chat room.45

One tool used to enforce pen register surveillance
orders is DCS-1000, an FBI Internet monitoring tool
formerly known as Carnivore.46 Klassen reports that
DCS-1000 has been used only a few times, in large
part because ISPs have their own tools to monitor
Internet traffic. Regardless of whether DCS-1000 or
another device is used, the level and scope of data-
gathering concerns civil
liberties groups. DCS-
1000 collects more infor-
mation than a pen
register order is meant
to cover—specifically
the Internet traffic of
customers who are not
suspected criminals.
“We have to trust the
FBI not to abuse this in-
cidental access,” writes
one commentator.47

ADDING HAY TO THE HAYSTACK

At a 2002 workshop convened by the Pentagon to
explore ways of making anonymous use of some
parts of the Internet impossible, one computer se-
curity expert expressed frustration at the
government’s focus on gathering more information
about suspected criminals: “almost all of our fail-
ures to date have come from our inability to use
existing intelligence information.”48 He makes a
salient point—authorities have thus far failed to
prove that increased surveillance authority will re-
sult in better law enforcement, a fact that should be
cause for concern among privacy advocates.

Moreover, lawmakers should take steps to en-
sure that information collected now in the name of
counter-terrorism is not used for other purposes in
the future. “What happens to that information four
or five years from now? The F.B.I. doesn’t throw
anything away,” says one security lawyer.49 Ohio
State University Law Professor Peter Swire, in his
testimony before the House Judiciary Committee in
June 2002 on the proposed Homeland Security Act,
suggested that the effort to increase data gathering

was somewhat misguided.50 Swire argued that new
information gathering proposals are like “piling
more hay on top of an already enormous haystack,”
making it even harder to find the needle. “Extra-big
piles of hay,” he suggested, will likely sit in govern-
ment storage facilities without adequate security
measures to ensure that Americans do not “get
burned . . . when there is next a drought of self-con-
trol or common sense.”51

CONTINUED OVERSIGHT

While new surveillance measures do not necessar-
ily imply a breach of privacy, the use of these pow-

ers by government may.
Civil liberties groups,
though vocal, have not
proven that new laws
represent a genuine
threat to personal pri-
vacy. While notably dis-
concerting trends have
emerged—such as the
eager cooperation of ISPs
with law enforcement re-
quests for customer in-
formation and the
increased ability of inves-

tigators to conduct secret surveillance—there is little
proof that the public should be highly alarmed.

Sunset review of the USA PATRIOT Act will not
occur until 2005. In a recent report, Protecting
America’s Freedom in the Information Age, the Markle
Task Force, a leader in technology policy advocacy,
expressed concern over the oversight of new law
enforcement measures. Markle Task Force analysts
state, “what is missing from this debate so far is how
Congress intends to provide oversight for this new
intelligence capacity,” and “creating a more robust
domestic intelligence structure—although clearly
necessary—will present increased civil liberties
challenges that our current system of oversight is
not adequately equipped to address.”52 In 2002, the
Pentagon announced that it plans to develop a pro-
gram named Total Information Awareness that
would compile information on Internet and e-mail
traffic, purchases, medical records, and travel docu-
ments to prevent and prosecute crimes. The U.S.
Senate, however, voted to block funding for the
project until the Pentagon could ease concerns
about privacy and civil liberties. This kind of dili-
gent oversight and necessary skepticism from civil
liberties groups and legislators will help ensure that

Whereas ISPs once viewed
themselves as the “last resort of
consumer protection” from
authorities, they have been quick
to assist law enforcement efforts
at the possible expense of privacy
and individual liberties.
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law enforcement achieves an admittedly difficult
balance between liberty and security.

The public may not know the impact of new sur-
veillance capabilities until cases are heard in court,
and oversight of law enforcement operations will be
a challenge. For example, reports issued in Septem-
ber 2002 indicate that the F.B.I. had misled the For-
eign Intelligence Surveillance Court in seventy-five
applications for wiretap authority.53 In January
2003, the Department of Justice responded to the
request for details on surveillance activities filed by
civil liberties groups. The report was, according to
the ACLU, “meaningless,” and EPIC called it “in-
defensible.”54 Klassen believes that because of the
ambiguity of the Act, specific aspects of police sur-
veillance powers will likely be debated in court in
coming years. Emergency disclosure of information
by ISPs, for instance, has been exercised on a num-
ber of occasions, although details of such investiga-
tions will not be publicly available until indictments
or trials begin.55

Challenges to the federal laws in question seem
unlikely to reach the Supreme Court any time soon.
Supreme Court precedents do not currently require
that the intrusiveness of investigations be propor-
tional to the severity of the crime in question. Accord-
ing to Jeffrey Rosen, the Supreme Court has been
reluctant to question investigations by law enforce-
ment officials because of their disproportionate
scope: “there is little hope for a change in course.”56

OPT OUT PROVISION

A remarkable trend has emerged since the Septem-
ber 11 attacks. Before the attacks, privacy was poised
to become “the new civil right.”57 Since then, public
concern over privacy rights has been “muted.”58

Americans are almost equally divided in their opin-
ions about government surveillance of Internet traf-
fic. Forty-seven percent believe that the government
should not have the right to monitor people’s
Internet use, while forty-five percent do.59 This acqui-
escence is remarkable since government intrusions
into the private lives of individuals are far more in-
vasive than the privacy intrusions by businesses—
such as telemarketing and spam—with which
Americans seem to be so annoyed. Constitutional
lawyer Floyd Abrams contends that citizens’ “meta-
physical vulnerability” often makes them concerned
about privacy infractions by third parties. Yet, “life-
and-death vulnerability,” the kind inspired by the
events of September 11, supercedes concern for pri-
vacy, resulting in support for strong governmental

surveillance powers. While privacy law requires that
businesses provide customers the ability to “opt out”
of e-mail marketing, there is no opt out provision
when it comes to law enforcement.60
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Many Court observers had predicted a 5-4 decision but anticipated
it would be pieced together from several concurrences, with Justice
Sandra Day O’Connor providing the tepid fifth vote and, thus, the
controlling opinion. Few imagined that six of the Justices—a clear
majority—would unify behind a John Paul Stevens opinion; nor that
Justice Anthony Kennedy would join the majority.3 Putting Atkins in
context, one analyst wrote: “[h]istorically, anti-death penalty deci-
sions by the Court have been either cramped—striking down sen-
tences on the narrowest possible grounds—or incoherent, cobbled
together from a collection of independent opinions.”4

But the Court unified in an opinion that squarely overrules
O’Connor’s 1989 opinion in Penry v. Lynaugh,5 which held there was
no national consensus that executing the mentally retarded offended

CASE COMMENT:
ATKINS V. VIRGINIA:
A “NIP AND A TUCK” OR THE

BEGINNING OF THE END FOR

CAPITAL PUNISHMENT?

On June 21, 2002, newspapers across the
country1 blared the news of the Su-
preme Court’s decision the day before

in Atkins v. Virginia.2 In a sweeping opinion, the
Court held that execution of mentally retarded
persons violated the Eighth Amendment’s pro-
hibition on cruel and unusual punishment. Both
the strength and breadth of the majority opin-
ion surprised legal commentators. They noted
the unusual methodology of relying on public
opinion polls and special interest groups’ argu-
ments to reach a finding.
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the evolving standards of decency of American so-
ciety. A mere thirteen years later, in Atkins, the
Court found that the consensus exists, and that ex-
ecuting the retarded is cruel and unusual punish-
ment that offends society’s standards of decency.6

What remains to be seen is whether this decision
and others—as well as Governor George Ryan’s
amnesty for all Illinois death row inmates—are har-
bingers of the demise of the death penalty, or if
Atkins simply is nip and tuck cosmetic surgery, de-
signed to tidy up the more unpleasant features of
the face of capital punishment in America.7

PART ONE: PATH TO THE COURT

FACTS OF THE CRIME8

On the night of August 16, 1996, Eric Nesbitt, 21, an
airman from Langley Air Force Base, was abducted
at gunpoint from a 7-11 store in Hampton, Virginia,
by two men, Daryl Atkins, 18, and William Jones,
26. Atkins and Jones had spent the previous 12
hours drinking and smoking marijuana with friends
making intermittent trips
to buy more alcohol. The
two stopped Nesbitt as he
left 7-11 and robbed him of
all his money. Jones got be-
hind the wheel of Nesbitt’s
truck,9 and the three men
drove to an ATM where
Nesbitt withdrew more
money. Jones then drove
the truck to a field, where
Nesbitt was shot eight
times, after a struggle. He
was alive for five minutes
before he died from mas-
sive internal injuries and
loss of blood.

In the struggle, Atkins
was shot twice in the foot.
Jones dropped him off at a
nearby hospital, and hospi-
tal staff called police.
Nesbitt’s body was discov-
ered three hours later. Local television stations ran
security camera footage from the ATM and Atkins
and Jones were identified.

Later, Atkins and Jones each claimed that the other
killed Atkins and instigated the robbery. Atkins, who
has an I.Q. of 59, had dropped out of school after a
long experience of failure, even in remedial courses.
He had never held a job or lived on his own. He had

been involved in six prior criminal incidents, which
resulted in convictions for 21 felonies.10 In five inci-
dents occurring in 1996, he was a tag-along accom-
plice in all but one of them.11 The defense expert
witness, Dr. Evan Nelson, a clinical psychologist, tes-
tified at trial that mentally retarded persons tend to
be “followers” and go along with others.12

After several hours of questioning, Atkins con-
fessed to murdering Nesbitt, but he later insisted
that Jones was the gunman. Police did not appre-
hend Jones until several days later. He spent the
intervening days traveling through southern Vir-
ginia and changed his appearance. Once arrested,
Jones immediately asked for an attorney and
quickly agreed to testify against Atkins.13 Atkins’s
actual guilt or innocence was not being argued in
habeas corpus appeals, as that matter was unsuccess-
fully pursued in the direct appeal stage.

PROCEDURAL HISTORY

Atkins was tried in York County Circuit Court in
February 1998 for the capital
murder of Nesbitt in the
commission of robbery
while armed with a deadly
weapon.14 His attorney
raised retardation as a pos-
sible mitigating factor dur-
ing the penalty phases of his
trial, but the jury ordered
the death penalty neverthe-
less. Atkins has been on
Virginia’s death row since
April 28, 1998.15

On appeal, the Virginia
Supreme Court affirmed
Atkins’s conviction but re-
versed it for resentencing
because of a misleading ver-
dict form.16 The case was re-
manded to trial court for
resentencing, where the de-
fense provided three wit-
nesses: Atkins’s father, his

grandmother, and Dr. Nelson, the psychologist
from the first trial. His relatives testified to Atkins’s
learning disabilities, his tendency to be a follower,
and their uneasiness about Jones’s influence on
Atkins.17 Nelson testified to Atkins’s I.Q. of 59, his
family and educational history, and his “number of
deficits compared to what you’d expect a 18-year-
old boy to be able to do on his own.”18 Nelson’s re-

What remains to be seen is
whether this decision and
others—as well as Governor
George Ryan’s amnesty for
all Illinois death row
inmates—are harbingers of
the demise of the death
penalty, or if Atkins simply
is nip and tuck cosmetic
surgery, designed to tidy up
the more unpleasant features
of the face of capital
punishment in America.
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port detailed Atkins’s inability to do his own laun-
dry, prepare meals, live on his own, or perform
other basic life skills.19

On rebuttal, the prosecution introduced the tes-
timony of Dr. Stanton Samenow, a clinical psycholo-
gist, who said Atkins was of average intelligence.
Samenow did not administer an intelligence test to
Atkins. Instead he examined Atkins by selecting a
few questions from an outdated, 1972 word
memory test and asking him how many pennies,
nickels, dimes, and quarters were in a dollar.20 Ac-
cording to Samenow, Atkins was not retarded. The
jury sentenced Atkins to death.

On a second appeal to the Virginia Supreme
Court, Atkins claimed retardation made the sen-
tence excessive and violative of the Eighth Amend-
ment. The court affirmed his conviction and
sentence, finding “we are not willing to commute
Atkins’s sentence to death to life imprisonment
merely because of his I.Q. score.”21 The court
pointed to Penry for the proposition that “the impo-
sition of the death penalty on a mentally retarded
defendant with the approximate reasoning capac-
ity of a seven-year-old child does not violate the
Eighth Amendment prohibition against cruel and
unusual punishment solely because of the
defendant’s mental retardation.”22

Justices Hassell and Koontz vehemently dis-
sented. They rejected Samenow’s testimony as “in-
credulous as a matter of law” and wrote “the
imposition of the sentence of death upon a criminal
defendant who has the mental age of a child be-
tween the ages of 9 and 12 is excessive.”23 The dis-
senting justices found the following:

It is indefensible to conclude that individuals
who are mentally retarded are not to some
degree less culpable for their criminal acts. By
definition, such individuals have substantial
limitations not shared by the general popula-
tion. A moral and civilized society diminishes
itself if its system of justice does not afford
recognition and consideration of those limita-
tions in a meaningful way.24

Atkins appealed to the Supreme Court. Origi-
nally, the Court had agreed to hear a similar case
from North Carolina named McCarver,25 but before
it could hear arguments, the North Carolina Gov-
ernor signed legislation outlawing execution of the
retarded. This rendered the pending case moot.26

The Court then took the extraordinary step of sub-
stituting Atkins for McCarver to address the consti-
tutionality of executing the retarded.27 The Court

transferred the briefs that mental health and other
groups had filed in the McCarver case to the Atkins
case file, indicating its eagerness to confront the
matter.28 Stevens’s majority opinion described the
Court’s motivation for taking this rare step as a re-
sult “of the gravity of the concerns expressed by the
dissenters [in Atkins II], and in light of the dramatic
shift in the state legislative landscape that has oc-
curred in the past 13 years. . . .”29

PART TWO: THE SUPREME COURT’S DECISION

QUESTION PRESENTED

Does the execution of mentally retarded individu-
als convicted of capital crimes violate the
Constitution’s Eighth Amendment prohibition
against cruel and unusual punishment?30

Holding
Held, 6-3: The execution of mentally retarded indi-
viduals convicted of capital crimes violates the
Eighth Amendment prohibition against cruel and
unusual punishment.31 “We . . . conclude that such
punishment is excessive and that the Constitution
places a substantive restriction on the State’s power
to take the life of a mentally retarded offender,”32

wrote Stevens.
The decision resulted in unusually bitter dis-

sents, in part due to the majority’s methodology.33

Justice Scalia read his unusually caustic dissent—
even for him—in its entirety from the bench.34 Chief
Justice Rehnquist omitted the customary adverb
“respectfully” from his dissent.35

Eighth Amendment Jurisprudence
The Eighth Amendment prohibits the imposition of
“cruel and unusual punishment,” but the Constitu-
tion does not define or provide guidance on the
distinction’s meaning.36 Trop v. Dulles,37 a classic
Warren opinion, established that punishment prac-
tices may be prohibited if they are inconsistent with
“evolving standards of decency that mark the
progress of a maturing society.”38 This jurispruden-
tial approach did not spring fully formed from
Warren’s forehead. Rather, in Weems v. United
States,39 the Court held that the Eighth Amendment
was not limited to forms of punishment outlawed
at the time of the Constitution’s drafting, as the
Constitution “cannot be only of what has been but
of what may be.”40 Thus, the Cruel and Unusual
Punishment Clause “is not fastened to the obsolete
but may acquire meaning as public opinion be-
comes enlightened by a humane justice.”41 Consti-
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tutional law scholar Akhil Amar refers to the Cruel
and Unusual Punishment Clause as the “built-in
escalator clause” of the Eighth Amendment.42

This approach allows the definition of what is
cruel and unusual to expand in order to apply to
practices formerly accepted, yet now considered
repugnant.43 Under the framework set out in Trop
and subsequent Eighth Amendment cases, prac-
tices acceptable at the time of the writing of the
Bill of Rights are prohibited if they violate mod-
ern standards of decency.44 This recognition of the
Constitution as a dynamic framework permits
present-day legal and moral standards to guide
the decision of whether
a punishment is cruel
and unusual.45 The
Court should consider
“objective evidence”
when determining if a
punishment is barred
by contemporary stan-
dards.46

Subsequent decisions
fleshed out the interpre-
tation of the Cruel and
Unusual Punishment
Clause. In Gregg v. Geor-
gia,47 the Court reinstated the death penalty after it
had ordered a national moratorium four years ear-
lier in Furman v. Georgia.48 In Gregg, the Court held
it must “look to objective indicia that reflect the
public attitude toward a given sanction,” and any
punishment must be “in accord with the dignity of
man, which is the basic concept underlying the
Eighth Amendment.”49

In 1986, the Court held in Ford v. Wainwright50

that the Eighth Amendment prohibited the execu-
tion of the mentally insane. Two years later, in
Thompson v. Oklahoma,51 the Court ruled that minors
under the age of 16 may not be executed. In both
decisions, the Court analyzed a broad array of fac-
tors to conclude that society’s standards had
evolved to prohibit the use of capital punishment
against certain classes of persons. The Court used
state legislative activity, common law, analysis of
the penological goals of retribution and deter-
rence,52 the positions of other common law nations
around the world, and academic and organizational
opinion to guide its decisions.53 Yet while the Court
considered these different sources, as Stevens wrote
in Thompson, “although the judgments of legisla-
tures, juries and prosecutors weigh heavily in the
balance, it is for us ultimately to judge whether the
Eighth Amendment permits imposition of the death

penalty.”54 Thompson thus echoed John Marshall’s
position in Marbury v. Madison55 that “it is emphati-
cally the province and duty of the judicial depart-
ment to say what the law is.”56

In Penry, the Court surveyed “objective evi-
dence” in much of the same way it did in Thompson
and Ford. The majority, led by O’Connor, did not
find that there was sufficient evidence of society’s
distaste for executing the retarded, as only two
states had specifically outlawed the practice.57 In her
opinion, the former state legislator wrote that state
legislative activity provides the “clearest and most
reliable objective evidence of contemporary val-

ues.”58 O’Connor also
wrote that the historic
common law prohibi-
tion on executing “idi-
ots” would seem to
apply only to persons
considered profoundly
retarded.59

Although Penry fo-
cused on state legislative
consensus, it also fol-
lowed the roadmap of
Thompson and Ford by
looking beyond legisla-

tive activity to discern the broader factors of Eighth
Amendment claims. The Court looked at public
opinion polls, organizations’ positions, and surveys
of jury attitudes—but ultimately disregarded
them.60 In Penry, O’Connor wrote for the Court,
“while a national consensus against execution of the
mentally retarded may someday emerge reflecting
the ‘evolving standards of decency that mark the
progress of a maturing society,’ there is insufficient
evidence of such a consensus today.”61 James Ellis,
former president of the American Association of the
Mentally Retarded, says that “Penry was almost an
invitation, ‘Bring us more states.’”62 Ellis, who ar-
gued Atkins before the Court in February 2002, did
exactly that.

WHAT CHANGED BETWEEN PENRY AND ATKINS:
STATE LEGISLATIVE ACTIVITY 1989-2002

When Penry was decided in 1989, only two states—
Georgia and Maryland—and the federal govern-
ment had statutes that explicitly prohibited
executing retarded persons. When the Court heard
Atkins, 18 states had enacted legislation banning
the execution of the retarded.63 Three additional
states had bills pending that would outlaw such

After several hours of questioning,
Atkins confessed to murdering
Nesbitt, but he later insisted that
Jones was the gunman. . . . Once
arrested, Jones immediately asked
for an attorney and quickly agreed
to testify against Atkins.
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executions.64 Additionally, the Texas Legislature
unanimously passed a bill within a year of oral ar-
guments, but it was vetoed by Governor Rick
Perry.65 The Oklahoma Governor vetoed a similar
ban, and a California bill died in committee within
the past year.66

In the days before oral arguments in the Atkins
case, the Virginia State Senate unanimously passed
similar legislation, but it died
in committee in the State As-
sembly.67 State appellate and
supreme court judges in Okla-
homa and California have
found that the execution of the
mentally retarded violates the
U.S. and their respective
state’s constitutions.68 Along
with the 18 states that prohibit
the execution of the retarded,
12 states and the District of
Columbia prohibit the death
penalty outright in their juris-
dictions.69

Two years before Atkins
was argued, Illinois Governor Ryan ordered an
indefinite moratorium on executions after it was
found that more individuals on death row had
been exonerated than executed.70 Maryland Gov-
ernor Glendening also had ordered a moratorium
on all executions given evidence of massive racial
disparity in its use.71 In addition, Maryland, New
Mexico, and Nevada currently are considering
legislation to abolish the death penalty altogether.

STEVENS’S MAJORITY OPINION:
CONTENT AND METHODOLOGY

Stevens’s opinion describes in detail the activity at
the state legislative level, noting, “it is not so much
the number of these States that is significant, but the
consistency of the direction of the change.”72 Stevens
further explained:

Given the well-known fact that anticrime leg-
islation is far more popular than legislation
providing protections for persons guilty of
violent crime, the large number of States pro-
hibiting the execution of mentally retarded
persons (and the complete absence of States
passing legislation reinstating the power to
conduct such executions) provides powerful
evidence that today our society views men-
tally retarded offenders as categorically less

culpable than the average criminal. The evi-
dence carries even greater force when it is
noted that the legislatures that have addressed
the issue have voted overwhelmingly in favor
of the prohibition.73

Stevens also notes that since Penry, only five
states had executed mentally retarded defen-

dants, thus making the
practice “truly unusual, and
it is fair to say that a na-
tional consensus has devel-
oped against it.”74 Stevens
writes that the only area of
the issue where there seems
to be disagreement and a
lack of consensus is in de-
termining which offenders
are mentally retarded, as
“not all people who claim to
be mentally retarded will be
so impaired as to fall within
the range of mentally re-
tarded offenders about

whom there is a national consensus.”75 As with so
many other decisions, the Court leaves “to the
States the task of developing appropriate ways to
enforce the constitutional restriction upon its ex-
ecution of sentences.”76

Next, the majority briefly outlines some of the
vulnerabilities mentally retarded defendants face in
the criminal justice system, including diminished
capacity to understand and process information,
communicate, engage in logical reasoning, or un-
derstand the reactions of others. As a result, the
Court finds that “their deficiencies do not warrant
an exemption from criminal sanctions, but they do
diminish their personal culpability.”77

The majority analyzes the relationship between
mental retardation and the penological purposes of
retribution and deterrence purportedly served by
the death penalty.78 As for retribution, the Court
found that “the interest in seeing that the offender
gets his ‘just deserts’—the severity of the appropri-
ate punishment necessarily depends on the culpa-
bility of the offender . . . If the culpability of the
average murderer is insufficient to justify the most
extreme sanction available to the State, the lesser
culpability of the mentally retarded offender surely
does not merit that form of retribution.”79 Further-
more, the Court found the following:

With respect to deterrence—the interest in pre-
venting capital crimes by prospective offend-

[Atkins’s] attorney raised
retardation as a possible
mitigating factor during the
penalty phases of his trial,
but the jury ordered the
death penalty. Atkins has
been on Virginia’s death
row since April 28, 1998.
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ers—it seems likely that ‘capital punishment
can serve as a deterrent only when murder is
the result of premeditation and deliberation.’
Exempting the mentally retarded from that
punishment will not affect the ‘cold calculus
that precedes the decision’ of other potential
murderers. Indeed, that sort of calculus is at the
opposite end of the spectrum from behavior of
mentally retarded offenders.80

Stevens explains that executing the mentally re-
tarded will not deter other mentally retarded indi-
viduals as a result of their “cognitive and behavioral
impairments . . . [that] make it less likely that they
can process the information of the possibility of
execution as a penalty and, as a result, control their
conduct based upon that information.”81 On the
other hand, any prohibition on the execution of the
mentally retarded will not lessen the death penalty’s
deterrent effect on non-retarded defendants, as
“such individuals are unprotected by the exemption
and will continue to face the threat of execution.”82

Even more interesting than what Stevens said in
his straightforward and relatively short opinion
was how he said it. As one might expect, he relied
on the precedential methodology of other cruel
and unusual punishment cases—he mines a vast
array of social science research, state legislative
activity, international opinion, and public opinion
polls to arrive at the conclusion that the execution
of the retarded is offensive to the evolving stan-
dards of decency in contemporary society. Yet
even supporters of the Court’s ultimate judgment
questioned whether its conclusion was based on
any real legal doctrine.83

Akhil Amar believes that the approach taken in
Atkins is one the Court should use in more of its de-
cisions:

The Atkins decision exemplifies an interpretative
method with broad potential implication be-
yond the Eighth Amendment. If the justices are
willing to credit the views of the public and
elected officials on the question of which pun-
ishments are cruel and unusual, the Court might
likewise pay more heed to democratic delibera-
tions about which searches and seizures are rea-
sonable and which unenumerated rights are
truly fundamental in American society.84

Another Court commentator, Walter Dellinger,
noted being “deeply relieved that we are no longer
going to execute the mentally retarded in this coun-
try,” but he also expressed that he was:

troubled by the inability of the majority in
Atkins to articulate any remotely convincing,
reasoned legal basis for its decision. There may
be sound judicial bases for invalidating execu-
tion of the retarded, but they do not appear in
the Atkins opinion. It is also striking—and in-
dicative of the court-centeredness of this court’s
view of the Constitution—that none of the jus-
tices, on either side of the debate, acknowledges
that Congress would be a more appropriate
national institution than the Court to review
and restrict questionable state executions.85

However, Dellinger concedes, “with Congress
reduced to a subservient role by the Rehnquist
Court, it should not be surprising to see a rare lib-
eral/moderate majority of justices in Atkins seize for
itself a national legislative responsibility that prop-
erly should have been exercised by Congress.”86

REHNQUIST’S DISSENT

Rehnquist signed on to Scalia’s dissent, discussed
below, but also wrote separately “to call attention
to the defects in the Court’s decision to place weight
on foreign laws, the views of professional and reli-
gious organizations, and opinion polls in reaching
its conclusion.”87 However, a nod to international
opinion is not unprecedented. In Trop v. Dulles, the
Court noted that the international community was
in virtual agreement that stripping a soldier of his
citizenship should not be imposed as punishment
for the crime of desertion.88 Subsequent cases—
Thompson, Enmund, and Coker—all looked to inter-
national opinion as one of many factors for evalu-
ating evolving standards of decency.89

Rehnquist rebukes the majority for taking too
flexible an approach to evaluating what are society’s
evolving standards of decency for purposes of the
Cruel and Unusual Punishment Clause.

In my view . . . the work product of legislatures
and sentencing jury determinations ought to be
the sole indicators by which courts ascertain the
contemporary American standards of decency
for purposes of the Eighth Amendment. They
are the only objective indicia of contemporary
values firmly supported by our precedents.
More importantly, however, they can be recon-
ciled with the undeniable precepts that the
democratic branches of government and indi-
vidual sentencing juries are, by design, better
suited than courts to evaluating and giving ef-
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fect to the complex societal and moral consid-
erations that inform the selection of publicly
acceptable criminal punishments.90

Dellinger describes the last sentence as “uninten-
tionally ironic,” given Rehnquist’s tendency to run
roughshod over Congress.91 The Rehnquist Court
has invalidated 30 different congressional statutes
in the past eight years—four times as many as the
Warren Court.92

SCALIA’S DISSENT

Scalia’s dissent was classic Scalia—dripping with
sarcasm and italicization—and he read his opinion
from the bench. He opens, “seldom has an opinion
of this Court rested so obviously upon nothing but
the personal views of its members.”93 One observer
noted that Scalia’s dissent illustrated that his “great-
est gift as a jurist is his ability to almost persuade
anyone who differs with him on any issue, that it’s
merely due to the fact that they are colossal and ir-
redeemable morons.”94

Scalia repeatedly has denigrated the “evolving
standards of decency” approach to the death pen-
alty as the “death is different” approach to jurispru-
dence, most recently in Atkins.95 Interspersed with
scorching jabs at the majority, Scalia explains that
in 1791 only those with severe retardation would
have been exempt from execution, and ergo the
“slightly mentally retarded” such as Atkins should
not be exempt.96 After several pages of discussion
on 18th Century methods of medical determination
for retardation, he turns to counting the number of
states that could constitute a “national consensus.”
He argues that 18 states cannot approach a consen-
sus, as they are only 47 percent of the 38 death pen-
alty jurisdictions.97 Additionally, he believes that 18
states is not as meaningful a number as it may first
appear, as it does not include the most populous
states that lead the country in executions (Califor-
nia and Texas do not have bans). He writes that re-
tarded defendants are executed fairly regularly, and
thus it cannot be considered “unusual” enough to
be “cruel and unusual” punishment.98

Scalia saves the largest amount of vitriol for an
attack on the majority’s reference to widespread
opposition of organizations and the public:

But the Prize for the Court’s Most Feeble Ef-
fort to fabricate “national consensus” must
go to its appeal (deservedly relegated to a
footnote) to the views of assorted profes-

sional and religious organizations, members
of the so-called “world community,” and re-
spondents to opinion polls. . . . [T]he views of
professional and religious organizations and
the results of opinion polls are irrelevant.
Equally irrelevant are the practices of the
“world community”. . . .99

However, when his attack on colleagues for in-
serting personal opinions or referencing the reli-
gious groups is compared with Scalia’s comments
and actions, he is disingenuous at best. In a Janu-
ary 2002 speech at the University of Chicago Divin-
ity School, later published in the May issue of First
Things: The Journal of Religion and Public Life, he ar-
ticulated his “bitterness against democracy, strong
dislike for the Constitution’s approach to religion
and eager advocacy for the submission of the in-
dividual to the state.”100 In his remarks, Scalia in-
dicated he believed Catholics may not take views
that contradict church doctrine, and “noted with
relief” that the Church’s opposition to the death
penalty was not “binding” for it would “effectively
urge the retirement of Catholics from public
life.”101 New York Times columnist Sean Wilentz
describes Scalia’s position as “exactly the stereo-
type of Catholicism as papist mind control that
Catholics have struggled against throughout the
modern era.”102 He goes on further to describe
Scalia’s stance:

In Chicago Mr. Scalia asserted, not for the first
time, that he is a strict constructionist, taking
the Constitution as it is, not as he might want
it to be. Yet he wants to give it a religious sense
that is directly counter to the abundantly ex-
pressed wishes of the men who wrote the
Constitution. That is not properly called strict
constructionism; it is opportunism, and it
threatens democracy. His defense of his pri-
vate prejudices, even if they may occasionally
overlap the opinions of others, should not be
mislabeled conservatism.103

Scalia’s hostility to Eighth Amendment prece-
dent is so great that he refused to use it in his opin-
ion. Rather, he ridicules the methodology set out in
90 years of previous cases and refuses to discuss the
actual merits of the majority’s argument. He attacks
the sources relied upon in cruel and unusual pun-
ishment cases, and hypocritically assails the major-
ity for being guided in part by personal notions of
morality.104 By doing so, he weakens any arguments
he might have for dissenting.
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CONCLUSION: THE ROAD AHEAD

THE FUTURE OF DARYL ATKINS

Commentator Jonathan Turley noted that in June
2002, “Atkins achieved that status reserved for a
few people with uncommon diseases and unprec-
edented Supreme Court cases: He became a term
unto himself, like Graves’ disease and Miranda
rights.”105 While Atkins’s name will live on for
years in the surreal pantheon of legalistic short-
hand and courtroom arguments, it is less clear
what his fate
might be. The Vir-
ginia Supreme
Court reheard his
case in January
2003, but the state
attorney general’s
office urged the
court to hold off
any sentencing
decisions until the
General Assembly crafted standards and proce-
dures for courts to determine whether a defendant
is mentally retarded.106 Despite the Supreme
Court’s decision, in the worst case scenario he
could still face the death penalty, if a jury in a new
trial finds him to not be retarded. The Court left it
to the states to determine how to evaluate the re-
tardation of a defendant, and there is nothing to
guide a new jury.107 According to Rob Lee, Execu-
tive Director of the Virginia Capital Representation
Resource Center, and one of Atkins’s appellate at-
torneys, “with any luck,” Atkins will not have to
go before a sentencing jury again.108 If Atkins is
found mentally retarded, he will be in prison for
life, without the possibility of parole.109

THE FUTURE OF THE DEATH PENALTY

Four days after Atkins, the Court decided Ring v.
Arizona,110 which held the death penalty may be
imposed only by juries, and not by sentencing
judges. As a result, five states’ death penalty statutes
were ruled unconstitutional because they required
judges rather than juries to make factual determina-
tions.111 Four additional states have “hybrid” sys-
tems, in which the jury makes an advisory verdict
but the judge makes the ultimate sentencing deter-
mination 112 Those states’ sentencing schemes will
need modification.

On July 1, 2002, one week after the Ring deci-
sion, a federal district judge in New York ruled
that the federal death penalty is unconstitutional.
Judge Jed Rakoff wrote: “a meaningful number of

innocent people will be executed who otherwise
would eventually be able to prove their innocence.
It follows that implementation of the Federal
Death Penalty Act not only deprives innocent
people of a significant opportunity to prove their
innocence, and thereby violates procedural due
process, but also creates an undue risk of execut-
ing innocent people, and thereby violates substan-
tive due process.”113

In late January 2003, outgoing Illinois Governor
George Ryan commuted the death sentences of 167 death

row inmates to life in
prison, justifying the
blanket clemency on
the revelation that
numerous factually
innocent persons
were sent to death
row.114 Death pen-
alty opponent Bruce
Shapiro writes:

The significance of this moment rests not just
with the commutations but in Ryan’s jour-
ney. This conservative Republican pharma-
cist-turned-pol has recounted how the
exoneration of mentally retarded death-row
inmate Anthony Porter—falsely accused of a
double murder and saved only by the inves-
tigative efforts of college students—began
the nagging doubt in his mind. Less obvious,
perhaps, is the role prosecutors and pro-capi-
tal punishment legislators played in his de-
cision. After the Porter case, Ryan named a
blue-ribbon commission, which proposed re-
forms in Illinois capital laws, and Ryan went
to his legislature three times asking for a nar-
rowing of the death penalty. But the legisla-
tors were unwilling to modify a system
under which seventeen death-row defen-
dants were falsely convicted and more than
thirty were represented by disbarred or sus-
pended lawyers.115

These court decisions and Ryan’s commutation
of sentences can be viewed either optimistically or
pessimistically by opponents of the death penalty.
The optimists say the decisions are reflective of
eroding support for the death penalty. Thanks to
advances in DNA testing, innocent persons have
been released from death row across the country.116

The former Governor of Maryland, Parris
Glendening, had ordered a moratorium on the
death penalty, but the new Governor, Bob Ehrlich,

Question presented: Does the execution of
mentally retarded individuals convicted of
capital crimes violate the Constitution’s
Eighth Amendment prohibition against
cruel and unusual punishment?
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lifted the moratorium.117 Public support for the
death penalty is down.118

Stevens’s opinion certainly left the door open for op-
timists: six members of the Court agreed “national con-
sensus” can be gauged by state legislative activity and
public opinion polls. Thus, death penalty opponents are
turning their attention to state legislatures, arguing for
new statutes guaranteeing a minimum standard of legal
counsel, or prohibiting execution of minors. Constitu-
tional law scholar Pamela Karlan says the aftereffects of
the Atkins decision will be felt most in state legilslatures,
as policymakers grapple to define what exactly is men-
tal retardation.119 Daniel Gunther of the California Ap-
pellate Project said the
Atkins decision is a further
shift in the political cli-
mate, and will “encourage
people to think in a more
sanguine way about what
is going on in our criminal
justice system.”120

On the other hand,
the more pessimistic
death penalty oppo-
nents worry that these
three decisions will so-
lidify support for the
death penalty and make it more palatable. They
could “as easily fit into an age-old American trend
of embracing the death penalty while struggling to
cleanse it of moral and intellectual conundrums.”121

The Court is nowhere near a majority for completely
overturning capital punishment, as there are no
members who have emerged as full abolitionists.

The Court’s 2002 term was mixed on the death
penalty. The Court ruled 5-4 in Mickens v. Taylor122

that the constitutional rights of a death row inmate
were not violated when he was represented by his
victim’s former lawyer.123 The Court ruled 8-1 in Bell
v. Cone124 that a man was not entitled to a new sen-
tencing hearing even though his trial attorney did
not present a closing argument at his first hearing.125

However, the Court ruled that death-row inmates
are entitled to lawyers who stay awake during trial
and sentencing, thus hopefully bringing an end to
appellate court acceptance of the practice.126

Pessimists fear that the public support for the
death penalty may increase as people begin to be-
lieve that innocent persons and/or the retarded are
no longer at risk of execution, and that everyone on
death row “deserves” to be there.127 Some death
penalty opponents fear that prosecutors will only
look for the most heinous type of defendant, and
thus make it that much harder to argue for the abo-

lition of the death penalty.128 Thirty-five people
were executed between January and June 2002, and
U.S. Attorney General John Ashcroft is pursuing the
federal death penalty for defendants at an unprec-
edented rate.129

Thus, the future of the death penalty appears to
be muddled. It will not be going away soon, but it
appears that courts and legislatures will continue to
tinker around the edges in an attempt to “clean up”
the death penalty and make it more acceptable to
the general public. For example, then Senate Judi-
ciary Committee Chairman Patrick Leahy (D-VT)
sponsored the Innocence Protection Act of 2002,

which would have
funded capital defense
throughout the coun-
try, and required a
minimum standard of
representation for capi-
tal defendants.130 It
would also have re-
quired states to make
DNA technology avail-
able to defendants
without charge. 131 But
in the end, “for the vast
majority of those on

death row (more than 3,700 at last count), [Atkins]
simply clarified—with a nip and a tuck—the
nation’s commitment to capital punishment.”132
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SLOUCHING
TOWARD
BETHLEHEM?
US POLICY TOWARD

INTERNALLY DISPLACED PERSONS

. . . what rough beast, its hour come round at last,
Slouches toward Bethlehem to be born?

W.B. Yeats, “The Second Coming”

As the initial grief of the September 11, 2001 terrorist attacks subsides,
the Bush Administration’s national security rhetoric has focused in-
creasingly on the importance of nation-building to deter terrorist
activity. Secretary of State Colin Powell made an explicit connection
between poverty and terrorist activities when he told delegates at the
World Economic Forum that the global war against terrorism must
also be a war against poverty.1 Bush reiterated this idea at the March
2002 United Nations International Conference on Financing for De-
velopment. After announcing that the United States would gradually
increase its foreign aid funding by 50 percent, he stated, “we fight
against poverty because hope is an answer to terror.”2 These state-
ments acknowledge that the US can help stem the tide of terrorism
by playing a proactive role in the developing world.

In the Bush Administration’s war against global poverty and ter-
rorism, a particular group of people demands special attention: in-
ternally displaced persons (IDPs). Forced from their homes by armed
conflict, internal fighting, and natural disaster, IDPs face challenges
similar to those of refugees. The difference, however, is that IDPs
remain within the confines of their home countries. IDPs are among
the poorest people in the world, and if poverty is one of the main con-
ditions that creates instability within developing countries and breeds
resentment against the US, then the US must adopt a strong and co-
hesive policy of assisting countries with IDPs. Currently, however,
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the US is unprepared to address the needs of IDPs,
lacking an overall policy of prevention, protection,
and reintegration.

DEFINITION OF IDPS

People are displaced from their homes for a variety
of reasons, but most cases originate with a crisis of
national identity.3 That is, internal displacement is
usually the result of religious, political, and ethnic
tensions between minority and majority groups.4

In 1992, the United Nations (UN) Commission on
Human Rights defined IDPs for the first time as:

Persons who have been forced to flee their
homes suddenly or unexpectedly in large num-
bers, as a result of armed conflict, internal strife,
systematic violations of human rights or natu-
ral man-made disasters, and who are within the
territory of their own country.5

Some critics thought the UN’s working definition
was too narrow because many internally displaced
people have not been forced to flee “suddenly” in
“large numbers.” For example, when governments
do not want to draw attention to themselves in the
sudden mass expulsion of civilians from an area,
displacement can be slow and incremental.

In 1998, the Guiding Principles on Internal Displace-
ment revised the UN definition to create the most
widely accepted definition of IDPs. The Guiding Prin-
ciples are based on humanitarian and international
law, and have been adopted by the UN Commission
on Human Rights and the UN Economic and Social
Council. The Guiding Principles define IDPs as:

Persons or groups of persons who have been
forced or obliged to flee or to leave their
homes or places of habitual residence, in par-
ticular or as a result of or in order to avoid the
effects of armed conflict, situations of gener-
alized violence, violations of human rights, or
natural or human-made disasters, and who
have not crossed an internationally recog-
nized state border.6

The new definition is broader, applying to a larger
number of people and a greater number of crises.

BACKGROUND

The international community started to recognize

internal displacement as a serious problem in the
1980s. In 1985 an estimated two million people were
internally displaced worldwide. Today, an esti-
mated 20 to 25 million people living in more than
40 countries are internally displaced.7 The estimated
number of IDPs far surpasses the number of refu-
gees, currently estimated at 12.1 million.8 Table 1
shows the countries with the highest numbers of
IDPs.

IDP expert Roberta Cohen and Representative of
the UN Secretary General on IDPs Francis Deng
note the major cause of internal displacement was
the Cold War:

The two superpowers [the US and Soviet
Union] enlisted client governments and politi-
cal or opposition movements in their “cause,”
supplying them with arms, often directly,
sometimes through proxies, and often in large
quantities. This enabled the clients to establish
control over a state, or to pursue a war against
an insurgency or against an opposing state.9

The 1970s and 1980s saw a series of Cold War proxy
conflicts in Ethiopia, Somalia, Afghanistan, Angola,
Mozambique, El Salvador, and Guatemala that dis-
placed many thousands of people.10

In some countries, especially Guatemala and El
Salvador, many displaced people returned home as
the Cold War ended. In other places, however, the
dissolution of the Soviet Union exacerbated civil
wars and internal displacement. On the one hand,
satellite states of the former Soviet Union experi-
enced conflict as different players struggled for con-
trol. On the other hand, numerous former client

Table 1
Countries with the Highest Numbers of IDPs

Number Date of
Countries of IDPs Estimate
Sudan 4,000,000 Nov. 2001
Colombia (since 1985) 2,800,000 2002
Congo 2,275,000 Aug. 2002
Indonesia & East Timor 1,100,000 Nov. 2002
Turkey 1,000,000 Mar. 2002
Iraq 1,000,000 Jun. 2002
Afghanistan 920,000 Oct. 2002
Myanmar (Burma) 733,000 Sept. 2002
Azerbaijan 572,000 Jan. 2002
Burundi 487,500 Jul. 2002

Source: Norwegian Refugee Council, �Global IDP
Project� database. Online. Available: http://
www.idpproject.org.
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states of the Soviet Union and the United States
were cut off from foreign aid and subsequently ex-
perienced internal conflict. The end of the Cold War
aggravated internal conflicts in countries such as
Liberia and Somalia, where the US supplied mas-
sive quantities of arms. As Cohen and Deng note,
“the nations in Africa that experienced the most
extreme violence and the highest levels of displace-
ment were those that were most closely aligned
with and received the highest levels of aid from the
two cold war protagonists.”11 The result has been a
mass movement of civilians, both as refugees and
as internally displaced persons. Nevertheless, coun-
tries with the highest number of displaced people
already had serious problems that post-Cold War
tactics continued to perpetuate.

SPECIAL CONSIDERATIONS FOR IDPS

IDPs are subjected to many physical threats. A US
General Accounting Office (GAO) survey on IDPs
published in 2001 found that IDPs are unlikely to
have access to adequate shelter, food, education, or
health care. They often are stripped of their iden-
tity and livelihood and are vulnerable to forced
labor.12 The overwhelming majority of the inter-
nally displaced are the rural poor, most of whom
are women and children vulnerable to sexual as-
sault, rape and discrimination.13

The communities from which IDPs flee and the
cities to which they relocate are also impacted nega-
tively by this phenomenon. Cohen and Deng refer to
this as the “multiplier effect” of displacement, where
the actual impact of displacement is three times as
great as the number of physically displaced people.14

The very young and very old are left behind, crops
wither and die, and property suffers from being left
untended. In addition, the fabric of the community
is often destroyed as lawlessness proliferates and
vacuums in leadership emerge. The environmental
impact of displacement can be severe as well. IDPs
use whatever resources they encounter to survive
and major urban centers may become overcrowded.
The multiplier effects of displacement can be severe,
altering a country beyond recognition.

CHALLENGES TO PROTECTING IDPS

Many characteristics of IDPs have made it difficult
for the international community to create effective
policy to address the IDP dilemma. Among the chal-
lenges are lack of a legal framework, inaccurate es-

timates of the numbers of IDPs, disagreement over
the definition of when displacement ends, state sov-
ereignty, and budgetary restraints.

LACK OF A LEGAL FRAMEWORK

International law has been inadequate in providing
a legal framework for addressing the needs of the
internally displaced. In 1994, a working group of
legal experts from around the world convened to
analyze existing international law and its applica-
bility to IDPs. Four years later, international legal
experts, representatives of UN agencies and NGOs
came together to draft the Guiding Principles on In-
ternal Displacement.

Governments, NGOs, and the UN use this docu-
ment in determining their policies toward internally
displaced persons. Although they are based on in-
ternational human rights law and international hu-
manitarian law, the Guiding Principles are not legally
binding.15 They are guidelines intended merely to
help create “the moral and political climate needed
for improved protection and assistance for the in-
ternally displaced while avoiding confrontation
with governments opposed to binding rules.”16 Al-
though the document is a powerful diplomatic tool,
the Guiding Principles have no enforcement power.

INACCURATE ESTIMATES

The failure to accurately diagnose the magnitude of
the IDP problem with numbers and statistics creates
a major challenge. Accurate estimates are critical in
determining how much humanitarian aid a country
needs. There are several reasons why exact numbers
do not exist. First, some IDPs are reluctant to be iden-
tified. Second, access to them is difficult because of
volatile conditions within their countries or their
constant migrations.17 Third, there are few resources
available for developing a statistical database. Thus,
there is no clear authority to which the US can turn
in order to obtain accurate numbers of IDPs.

DEFINING THE END OF DISPLACEMENT

Often, the commitment of the US to IDPs ends af-
ter the conflict. This is largely because there is no
consensus within the international community as to
when a person ceases to be internally displaced.
Does internal displacement end when a person re-
turns home, or when the conditions end that made
it necessary for the person to leave? Sometimes
when people are displaced they remain displaced,
either because the duration of their displacement
has caused them to settle permanently in a differ-
ent location, or because other people are occupying
their land.18
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STATE SOVEREIGNTY

Another factor that impedes protection efforts is the
claim to state sovereignty.19 While governments
welcome the intervention of the international com-
munity when refugees become a problem, they are
often less welcoming when they are the cause of the
displacement of their own civilians.20 The UN can
impose sanctions on or intervene in a state if it is in
violation of international treaties; however, this
does not happen in the vast majority of cases.

Citing issues of state sovereignty, the US has tra-
ditionally been reluctant to become involved in con-
flicts, unless its interests are clearly threatened. For
example, the US was slow to intervene in Rwanda
and Bosnia when hundreds of thousands of people
were displaced as a result of internal conflicts.21

When the US does intervene, it is usually to provide
material humanitarian aid.

The US and international organizations often
hesitate to protest against
a government’s failure to
protect its civilians for
fear of endangering their
relationships with the
government.22 Thus, the
US often chooses to focus
on more tangible (and
less controversial) efforts
such as food distribution.
Unfortunately, humani-
tarian aid alone is insufficient. As analysts from the
Brookings Institution note, “providing food, medi-
cine and shelter is often useless in emergency situ-
ations unless those receiving the aid are protected
against assault, human rights abuse, and ongoing
warfare.”23

BUDGETARY RESTRAINTS

Budgetary restraints of organizations are also a
major factor impeding efforts to protect IDPs. The
GAO survey found that according to officials of
organizations such as the International Committee
of the Red Cross (ICRC), the UN High Commis-
sioner for Refugees, the UN High Commissioner
for Human Rights, and the World Food Program,
it was more difficult to get funding for IDPs than
for refugees, even though there are more of the
former. Budgetary restrictions limit agencies’ abil-
ity to provide adequate assistance to IDPs.24 Within
the US government, there is no explicit funding
policy for internally displaced persons and no co-
ordination of the management of funds within the
various agencies that deal with IDPs, such as the
State Department’s Bureau of Population, Refu-

gees and Migration and the US Agency for Inter-
national Development’s (USAID) Bureau for Hu-
manitarian Affairs.25

RECOMMENDATIONS

As part of its plan to combat terrorism, the US needs
a policy strategy regarding IDPs. Although the US
is not and should not be solely responsible for the
plight of IDPs around the world, US humanitarian
policy needs to be expanded to include a compre-
hensive plan that incorporates prevention, protec-
tion and reintegration strategies for IDPs.

PREVENTION

The US should concentrate some of its efforts on
conflict prevention. As Cohen and Deng note, “the
management of conflict at the regional and interna-

tional levels . . . is funda-
mental to the notion of
sovereignty as responsi-
bility.”26 In an increas-
ingly interdependent
world, it is impossible to
ignore the role of the US
in maintaining stability
in other regions of the
world. Conflict preven-
tion should be pursued

through promoting democracy and creating a legal
framework that deters the civil conflict.

Internal displacement stems from countries and
governments in crisis. Good governance is the foun-
dation necessary for stable, democratic govern-
ments to survive and prosper. As the UN wrote in
its report for the International Conference on Financ-
ing for Development, “good governance is essential
for sustainable development. Sound economic poli-
cies, solid democratic institutions responsive to the
needs of people and improved infrastructure are the
basis for sustained economic growth, poverty eradi-
cation and employment creation.”27 However, it is
not enough for the US to tie foreign aid to reforms
or to insist that countries have good governance.
The US must put some resources into defining what
good governance is and ensure that there are
mechanisms to support these reforms. Regional or-
ganizations such as the Organization of American
States (OAS) could promote democracy by assisting
governments in conflict resolution designed to pre-
vent or stop displacement.

Holding governments accountable to interna-
tional treaties and covenants that are relevant to the

The end of the Cold War
aggravated internal conflicts in
countries such as Liberia and
Somalia, where the US supplied
massive quantities of arms.
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protection of IDPs is another important component
of conflict prevention. The US should focus on
strengthening existing international agreements
with special attention on how countries can use and
promote the Guiding Principles on Internal Displace-
ment. Legal protection for the internally displaced
is important, but so are laws that deter the perpe-
trators in the first place.

PROTECTION

The US also needs to increase its administrative
and financial roles in the protection of IDPs. The
US should designate an existing agency or office
to centralize IDP protection efforts in order to re-
duce conflicting approaches
and duplication of efforts,
and to ensure other agencies
and organizations that work
with IDPs make the best use
of their resources. This
agency could create an ac-
tive, accurate database of
IDP estimates, monitor situ-
ations as they develop in for-
eign countries, make policy
recommendations to the
president and secretary of
state, and coordinate humanitarian efforts with the
international community. Agencies that manage
aspects of IDP policy could develop expertise in
specific areas in order to respond to crises more
effectively. One agency could monitor situations as
they develop, another could provide direct mate-
rial aid, and a third agency could assist specifically
in protection or resettlement of IDPs. This would
establish accountability and responsibility within
the agencies.

The US should continue to increase its foreign aid
funding to protect IDPs. At the UN International
Conference on Financing for Development, Bush
agreed to gradually increase US foreign aid to $10
billion; however, this is still less than one percent of
the federal budget. The agencies surveyed in the
GAO report indicated that a major hindrance to
their effectiveness is a lack of funding. The problems
created by poverty, instability, corruption and con-
flict, especially in those countries where the US has
an active military role, need to be combated by
strengthening the institutions that work directly to
develop nations and protect their populations. For-
eign aid funding is critical to mitigating the circum-
stances that lead to or perpetuate conflict, and it is
also important in protecting vulnerable populations
from displacement.

REINTEGRATION

Since IDPs are considered to be temporary migrants,
reintegration into their home communities (when it
can be achieved) is an important objective. Ignoring
this goal can have a negative impact on the reconcili-
ation process in a country. Francis Deng and Dennis
McNamara observe that, “Quite apart from its tragic
humanitarian consequences, displacement has im-
portant implications for both human security and the
security of states. Socio-economic systems and com-
munity structures can break down and impede re-
construction and development for decades.”28

Humanitarian work, however, is primarily focused
on short-term needs. As Deng and Cohen note, if

short-term aid is not tied to
long-term economic develop-
ment in a country, reintegra-
tion efforts will not be
sustainable.29 International
agencies must be trained on
how to integrate short-term
relief efforts for IDPs with
long-term development plans.
As the GAO reports, “assis-
tance to internally displaced
persons is negatively affected
by international organizations’

difficulty in transitioning or redirecting their pro-
grams from the immediate relief phase to the longer-
term rehabilitation/development phase.”30

As previously noted, part of the challenge of re-
integrating IDPs is the lack of a clear end to dis-
placement; however, if relief and development are
integrated, not only will the transition out of con-
flict be much easier, but also stability will make it
easier to determine who still needs to be reinte-
grated. Therefore, US government agencies, NGOs
and US funded agencies need to integrate relief ef-
forts with development efforts and should actively
participate in a plan for the reintegration of the in-
ternally displaced into their communities once con-
flicts have abated. Development projects should
focus on retaining and developing the skills of IDPs
that will be most critical during a reconstruction
period. The Department of State’s Bureau of Popu-
lation, Refugees and Migration and the US Agency
for International Development (USAID) are two
agencies that could help with such development
projects. Both agencies’ mandates should be ex-
panded to explicitly include providing assistance to
the internally displaced. Currently they focus their
funding on refugees, and have no overall policy of
funding IDPs.31 As most IDPs are women, commu-
nity reintegration and resettlement efforts need to

Conflict prevention
should be pursued
through promoting
democracy and creating a
legal framework that
deters the civil conflict.
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take into account how to address issues affecting
women and children.

IDPS AND US POLICY IN IRAQ

BACKGROUND

Iraq provides an excellent case study for examining
the challenges and potential approaches of US
policy toward IDPs. Saddam Hussein’s regime has
forcibly displaced almost one million people since
he took power in the late 1970s. The most affected
are the Kurds, Iraq’s largest minority. In the late
1970s, the Iraqi government under Saddam Hussein
initiated a brutal campaign to remove the Kurds
from their lands, using chemical weapons and mass
killings to wipe out some 4,000 Kurdish villages. As
a result, nearly 668,000 Kurds are displaced in
northern Iraq.32 In the south, close to 100,000 people
remain displaced from the Gulf War and the war be-
tween Iran and Iraq. An addi-
tional 200,000 Kurds have
been displaced by the de-
struction of the habitats of the
Marsh Arabs, who are part of
the Shi’ite majority in Iraq.
The Marsh Arabs have tradi-
tionally opposed Hussein’s
government and their iso-
lated southern marshes of the
Tigris and Euphrates rivers
have long been a stronghold
of resistance against the re-
gime.33 After the Gulf War in 1991, Baghdad began
repressing Marsh Arabs. According to Human
Rights Watch, the Iraqi government bombed marsh-
land villages with chemical agents, kidnapped, tor-
tured, and assassinated local leaders, poisoned
fishing grounds, and initiated a campaign of forced
displacement.34 These actions were accompanied by
a plan to drain the marshes in order to make return
impossible and to exploit the oil reserves beneath
the marshes. There are estimated to be between
20,000 to 40,000 Marsh Arabs today, as compared
with their original population of 400,000.35

CHALLENGES

Iraq’s IDPs face similar challenges to IDPs in other
places. There is no legal framework for addressing
their specific needs and there is uncertainty as to
their numbers. The international humanitarian
community has been criticized for not doing
enough to protect IDPs from displacement and for
their lack of coordinated efforts.36 In addition, many

of Iraq’s IDPs have been displaced for so long that
it is unclear whether they would want to return to
their original homes. In the case of the Marsh Arabs,
the destruction of their homelands has been so com-
plete that their return may be impossible. As experts
have noted, the challenges facing IDPs in Iraq are
complicated and intimately connected with issues
of ethnicity, religion, water, land, minority and
majority rights, and citizenship.37 Any new Iraqi
regime will have to confront these challenges as part
of its goal of reconstructing and stabilizing Iraq.

RECOMMENDATIONS FOR US POLICY ON IDPS IN IRAQ

Given this set of challenges and the leading role of
the US in the international campaign to depose
Iraqi leader Saddam Hussein, the US should de-
velop a clear policy on how to address the prob-
lem of internal displacement in Iraq. Since it is not
possible to fully anticipate the outcomes of a war
with Iraq, these recommendations provide general

rather than specific guidelines
for the US government.

First, the US should support
the efforts of the international
community to bring perpetra-
tors to justice. The Iraqi regime
under Saddam Hussein has
been extraordinarily brutal. The
forcible removal of people from
their homes and systematic
murder based on their ethnicity
constitutes genocide and crimes
against humanity, both viola-

tions of international human rights law. Any tran-
sitional government will need to ensure that
perpetrators of these violations are held accountable
for their actions. Through its participation in the UN
Security Council, the US could propose a resolution
to create an international tribunal to prosecute those
responsible for these atrocities. This has been effec-
tive in bringing individual violators of human rights
to justice in the former Yugoslavia and Rwanda,
where ad hoc tribunals were created through Secu-
rity Council resolutions.

Second, the US needs to coordinate the roles of
agencies more effectively. The National Security
Council, State Department, Defense Department
and USAID are responsible for coordinating
America’s response to humanitarian emergencies.
As such, they should make the protection of cur-
rently displaced IDPs and the prevention of future
IDPs one of their priorities. This would require shar-
ing information to ensure common approaches and
strategies in protection and prevention efforts.

The United States has
entered an era where its
security is increasingly
tied to the living
conditions of those in
the developing world.
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Third, the US should make IDPs a priority in
reconstruction efforts. Experts note that “the link-
age between their [IDPs’] plight and Iraq’s deeper
political, economic and social problems suggests
that to try to ignore them could undermine any
reconstruction effort in fundamental ways.”38 To
support a stable Iraq, the US should concentrate
its reconstruction efforts on supporting the inter-
national community’s efforts to assess the feasi-
bility of returning IDPs to their homes. This
would require the establishment of an official
body made up of individuals representing the
religious and ethnic diversity of Iraq and of Iraq’s
IDPs in particular. Ultimately, the US should ap-
propriate more funds for humanitarian and na-
tion-building activities. Undertaking these efforts
will go a long way toward preventing future con-
flicts and displacement.

CONCLUSION

The United States has entered an era in which its se-
curity is increasingly tied to the living conditions of
those in the developing world. Civilians worn down
by years of civil wars, poverty, and human rights
abuses within their borders often have no recourse
for action. Since the end of the Cold War, the inter-
national community has seen countries resort to
violence and terror either to support their way of life
or to make political statements about foreign polices
they see as negatively affecting them.

The attacks of September 11 reiterated the degree
to which hostility exists in some nations toward the
US. It is critical to the national security of the US that
the level of poverty and suffering that exists in
many parts of the world be reduced. Internally dis-
placed persons are among the poorest people in the
world. Displaced by internal conflicts or disasters,
they are in desperate need of effective protection
and reintegration mechanisms, as well as processes
that can prevent future conflicts from taking place.
Preventing conflict and stabilizing nations after
wars should be a priority in the efforts of the US
to prevent terrorism and should be a primary con-
cern for policy toward Iraq. This will require a
paradigm shift in the way the US has traditionally
thought about humanitarian aid. It also will re-
quire detailed coordination systems among differ-
ent domestic and international agencies, strong
laws to punish offenders, and a pledge to increase
funding beyond that which the Bush Administra-
tion already has committed.

LBJ

NOTES

1. “We Must ‘Go After Poverty’ to Stop Terror, Powell
Says.” Seattle Post-Intelligencer 2 Feb. 2002. 6 April
2002. <http://seattlepi.nwsource.com/national/
56834_forum02.shtml>.

2. “Finally, a Not-So-Bad Bush Doctrine: Poverty Breeds
Terrorism.” The Nation 25 March 2002. 6 April 2002
<http://www.thenation.com/capitalgames/
index.mhtml?bid=3&pid=39>.

3. Korn, David A., Exodus within Borders: An Introduc-
tion to the Crisis of Internal Displacement. Washington:
Brookings Institution Press, 1999. 9.

4. Korn 21.

5. United Nations. Commission on Human Rights. The
Guiding Principles on Internal Displacement. Adden-
dum to the Report of the Representative of the Secre-
tary-General, Mr. Francis M. Deng. UN Doc. E/
CN.4/1998/53/Add. 2. New York: United Nations,
February 11, 1998. para.7.

6. Cohen, Roberta and Francis M. Deng. Masses in Flight:
The Global Crisis of Internal Displacement. Washington:
Brookings Institution Press, 1998. 305.

7. Korn 3.

8. United Nations High Commissioner for Refugees. Sta-
tistical Yearbook 2001. Geneva: UNHCR, October 2000. 3
Feb. 2003 <http://www.unhcr.ch/cgi-bin/texis/vtx/
home/opendoc.pdf?id=3dcb7f666&tbl=STATISTICS >.

9. Cohen and Deng 19.

10. Cohen and Deng 19.

11. Cohen and Deng 20.

12. U.S. General Accounting Office. Internally Displaced
Persons Lack Effective Protection. GAO-01-803. Wash-
ington: GPO, August 17, 2001. 5 April, 2002. <http:/
/www.gao.gov> 8.

13. GAO 8.

14. Cohen and Deng 24.

15. Cohen and Deng 89-90.

16. Cohen and Deng 90.

17. Cohen and Deng 31-35.

18. Cohen and Deng 39.

19. Cohen and Deng 39.

20. Korn 49.

21. Dubernet, Cecile. The International Containment of
Displaced Persons: Humanitarian Spaces Without Exit.
Burlington, VT: Ashgate Publishing Company, 2001.
65.

22. GAO 16.

23. Cohen, Roberta and James Kunder. Humanitarian and
Human Rights Emergencies. Policy Brief no. 83. Wash-
ington: Brookings Institution, June 2001. 2.



LBJ JOURNAL OF PUBLIC AFFAIRS

46 SLOUCHING TOWARD BETHLEHEM? SPRING 2003

24. GAO 14.

25. GAO 32.

26. Cohen and Deng 251.

27. United Nations. International Conference on Financ-
ing for Development. Draft Outcome of the Interna-
tional Conference on Financing and Development. UN
Doc A/Conf/198/3. New York: United Nations, Feb-
ruary 15, 2002. 3.

28. Deng, Francis and Dennis McNamara. “International
and National Responses to the Plight of IDPs.” Forced
Migration Review 10 (2001). 26.

29. Cohen 167.

30. GAO 27-28.

31. GAO 32.

32. Cohen, Roberta and John Fawcett. The Internally Dis-
placed People of Iraq. Iraq Memo no. 6. Washington:
Brookings Institution, November 20, 2002.

33. Burns, John. “The Killing of Iraq’s Ancient Marsh Cul-
ture.” New York Times 3 Jan 2003. 7 Feb. 2003 <http://
genocidewatch.org/IraqmarsharabsJanuary26.htm.>.

34. Human Rights Watch. The Iraqi Government Assault
on the Marsh Arabs. New York: Human Rights Watch,
January 2003. 7 Feb. 2003. <http://www.hrw.org/
backgrounder/mena/marsharabs1.htm>.

35. Cohen and Fawcett.

36. Fawcett, John and Victor Tanner. The Internally Dis-
placed People of Iraq. Occasional Paper. Washington:
Brookings Institution-SAIS Project on Internal Dis-
placement, October 2002. 43.

37. Fawcett and Tanner 43.

38. Cohen and Fawcett.

REFERENCES

Association for the Advancement of the Social Sciences.
Assistance and Control: Policies Toward Internally Dis-
placed Populations in Guatemala. Washington:
Georgetown University, 1990.

Burns, John. “The Killing of Iraq’s Ancient Marsh Cul-
ture.” New York Times 3 Jan. 2003. 7 Feb. 2003 <http:/
/ w w w . h r w . o r g / b a c k g r o u n d e r / m e n a /
marsharabs1.htm >.

Cohen, Roberta and John Fawcett. The Internally Displaced
People of Iraq. Iraq Memo no. 6. Washington: Brookings
Institution, November 20, 2002.

Cohen, Roberta and James Kunder. Humanitarian and
Human Rights Emergencies. Policy brief no. 83. Wash-
ington: Brookings Institution, June 2001.

Cohen, Roberta and Francis M. Deng. Masses in Flight: The
Global Crisis of Internal Displacement. Washington:
Brookings Institution Press, 1998.

Davies, Wendy, ed. Rights Have No Borders: Worldwide
Internal Displacement. Global

IDP Survey/Norwegian Refugee Council, 1998.

Deng, Francis. Protecting the Dispossessed: A Challenge for
the International Community. Washington: Brookings
Institution Press, 1993.

Deng, Francis and Dennis McNamara. “International and
National Responses to the Plight of IDPs.” Forced
Migration Review 10 (2001): 24-27.

Dubernet, Cecile. The International Containment of Dis-
placed Persons: Humanitarian Spaces Without Exit.
Burlington, VT: Ashgate Publishing Company, 2001.

Fawcett, John and Victor Tanner. The Internally Displaced
People of Iraq. Occasional Paper. Washington:
Brookings Institution-SAIS Project on Internal Dis-
placement, October 2002. 13 Feb. 2003. <http://
www.brookings.org/dybdocroot/fp/projects/IDP/
articles/iraqreport.htm>.

“Finally, a Not-So-Bad Bush Doctrine: Poverty Breeds
Terrorism.” The Nation 25 March 2002. 6 April 2002.
<http://www.thenation.com/capitalgames/
index.mhtml?bid=3&pid=39>.

Global IDP Survey and Norwegian Refugee Council.
Internally Displaced People: A Global Survey. London:
Earthscan Publications, London, 1998.

Human Rights Watch. The Iraqi Government Assault on the
Marsh Arabs. New York: Human Rights Watch, Janu-
ary 2003. 7 Feb. 2003. <http://www.hrw.org/
backgrounder/mena/marsharabs1.htm >.

Human Rights Watch. “Refugees, Asylum Seekers, Mi-
grants, and Internally Displaced Persons.” World
Report 2002. New York: Human Rights Watch. 11
April 2002. <http://www.hrw.org/wr2k2/refu-
gees/html.>

International Committee of the Red Cross. “Internally
Displaced Persons: the Mandate and the Role of the
International Committee of the Red Cross.” Interna-
tional Review of the Red Cross 82.838 (2000): 491-500.

International Organization for Migration. Internally Dis-
placed Persons: IOM Policy and Programmes. Geneva:
IOM, 1997.

Korn, David A. Exodus within Borders: An Introduction to
the Crisis of Internal Displacement. Washington:
Brookings Institution Press, 1999.

Kunder, James. The U.S. Government and Internally Dis-
placed Persons: Present, But Not Accounted For. Wash-
ington: Brookings Institution Project on Internal Dis-
placement and the U.S. Committee for Refugees, 1999.

Lawyers Committee for International Human Rights
Americas Watch. El Salvador’s Other Victims: the War
on the Displaced. New York: Lawyers Committee for
International Human Rights and the Americas Watch
Committee, 1984.

McLean, Jennifer. “National Responses to Internal Dis-



LBJ JOURNAL OF PUBLIC AFFAIRS

VOL. XV SLOUCHING TOWARD BETHLEHEM? 47

placement.” Forced Migration Review 1 (January-April
1998): 10-11.

Norwegian Refugee Council, “Global IDP Project” data-
base. 21 March 2002. <http://www/idpproject.org>.

Sorensen, Birgitte Refslund and Marc Vincent, eds. Caught
Between Borders: Response Strategies of the Internally
Displaced. London: Pluto Press, 2001.

U.S. Department of State. Office of International Pro-
grams. Global Humanitarian Emergencies: Trends and
Projections, 2001-2002. Washington, 2002. 5 April 2002.
<http://www.usembassy.lt/pas/hyperfile/
eur521.htm>.

U.S. General Accounting Office. Internally Displaced Per-
sons Lack Effective Protection. GAO-01-803. Washing-
ton: GPO, August 17, 2001. 5 April 2002. <http://
www.gao.gov>.

United Nations. Commission on Human Rights. The Guid-
ing Principles on Internal Displacement. Addendum to
the Report of the Representative of the Secretary-
General, Mr. Francis M. Deng. UN Doc. E/CN.4/

1998/53/Add. 2. New York: United Nations, Febru-
ary 11, 1998.

United Nations. Economic and Social Council. Specific
Groups and Individuals: Mass Exoduses and Displaced
Persons. E/CN.4/2001/5. New York: United Nations,
January 17, 2001.

United Nations High Commissioner for Refugees. Statistical
Yearbook 2001. Geneva: UNHCR, October 2000. 3 Feb.
2003. <http://www.unhcr.ch/cgi-bin/texis/vtx/
home/opendoc.pdf?id=3dcb7f666&tbl=STATISTICS >.

United Nations. International Conference on Financing
for Development. Draft Outcome of the International
Conference on Financing and Development. UN Doc A/
Conf/198/3. New York: United Nations, February
15, 2002.

“We Must ‘Go After Poverty’ to Stop Terror, Powell
Says.” Seattle Post-Intelligencer 2 Feb. 2002. 6 April
2002. <http://seattlepi.nwsource.com/national/
56834_forum02.shtml>.

World Food Program. Internally Displaced Persons: A WFP
Position Paper. Rome: WFP, June 1994.



LBJ JOURNAL OF PUBLIC AFFAIRS

YOUNG H. BYUN

Young H. Byun is a fifth-year

Ph.D. student in the Depart-

ment of Government at the

University of Texas at Austin.

He received a bachelor of arts

from Kyungpook National

University, Korea, and master

of arts from Korea University,

Korea. He is currently pre-

paring his Ph.D. dissertation

on central banking systems in

Asian countries. The author

thanks Dr. Raul Madrid for

his valuable comments on this

article.

INSTITUTIONAL
CREDIBILITY,
RESOURCE
MOBILIZATION, AND
ECONOMIC REFORM:
A TIME-SERIES CROSS-SECTIONAL

ANALYSIS OF LATIN AMERICAN

COUNTRIES, 1980-95

For more than a decade, the dominant
topic among comparative-politics scien-
tists has been the politics of economic

reform. Numerous studies have emerged that
focus on determining whether and how politi-
cal conditions affect neoliberal economic re-
form. Building on neoliberal critiques of states’
failed economic development, some scholars
prescribe state withdrawal from the market as
the standard method for stimulating economic
growth. Others advocate statist solutions to
economic reform, arguing that prudential
regulatory institutions play a key role in devel-
oping well-functioning markets, which can
withstand the potential instability arising from
globalization.
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Although the International Monetary Fund and the
World Bank recommend neoliberal policy packages
for emerging markets in developing countries, their
policy prescriptions often seem to rely on what they
consider the key obstacle to the reform—the state.
Market-oriented reforms need effective government
to overcome opposition and accommodate distribu-
tional conflicts. This paradox often occurs in new de-
mocracies, where democratically elected presidents
push neoliberal policies through the power of presi-
dential decree. By sidestepping parliament, these
leaders assume authoritarian control under the guise
of democracy. Does anti-statist, neoliberal policy
need statist strategy to
achieve its policy goal?1

To help answer that
question, this article ex-
amines how institu-
tional credibility and
taxation affect Latin
American countries’
ability to implement
structural adjustments
in response to external
pressures. It shows that
the success of economic
reforms depends on two
sets of factors: how
much human and mate-
rial resources the government can extract from the
public, and how well governments secure property
rights and credible policy environments, which help
members of the private sector accept government
promises of neoliberal reform.

LITERATURE REVIEW

This section will discuss the literature about the
political economy of economic reform and point out
some pitfalls in previous research that will be ex-
plored in this article.

Scholars have conducted many empirical studies
about the relationship between institutional charac-
teristics of governments and economic perfor-
mance, but two separate theoretical currents stand
out. According to Andrew MacIntyre,2 one focuses
on the decisiveness of policy action and the other on
the predictability or credibility of the policy environ-
ment. Decisiveness refers to the extent to which
political institutions promote qualities such as effi-
cient economic policymaking and implementation.
The literature on state autonomy, capacity, and
strength falls into this category, which associates

concentrated political power with better economic
performance and, thus, reduced vulnerability to
economic crisis.3

In contrast, the literature dealing with institutional
credibility4 views concentrated executive power as a
problem. Institutional constraints play a critical role
in solidifying property rights, attracting foreign capi-
tal, and permitting the expansion of investment and
growth. Without institutional constraints, govern-
ments can attain considerable discretionary power,
which creates a credibility problem for investors.
Those constraints include independent judiciaries,
checks and balances between branches of govern-

ment, and transparent
decision-making.5

Prominent explana-
tions for recent, mar-
ket-oriented economic
reforms in developing
countries tend to fit
into the decisiveness
model, rather than the
credibility model. The
decisiveness model has
paid attention to cen-
tralized and autono-
mous executives,6 the
degree of polarization
and fragmentation of

party systems,7 regime type,8 electoral rules and
cycles,9 and the power of Marxist or socialist par-
ties.10 Under this perspective, governments face a
major political challenge when adopting eco-
nomic reforms. Although society as a whole may
benefit from the adjustments, the changes often
entail significant startup costs and rent reductions
for key stakeholders. These ex ante and ex post po-
litical constraints on reform have led many schol-
ars and reform practitioners to emphasize
insulation from social pressures, concentration of
executive power, disciplined party systems, and
delegation of power to technocrats for the adop-
tion of economic reforms.

This article will focus on institutional credibility
because scholars have studied it less than decisive-
ness in the realm of economic reform. Furthermore,
conventional statist theories overemphasize political
characteristics of the executive and legislative
branches, leaving untouched an important aspect of
the state: the nexus of exchange. A critical difference
between countries with adequate and those with in-
adequate political and legal institutions is the degree
of uncertainty attending transactions that are not self-
enforcing, particularly those transactions that rely on

Although the International
Monetary Fund and the World
Bank recommend neoliberal policy
packages for emerging markets in
developing countries, their policy
prescriptions often seem to rely on
what they consider the key
obstacle to the reform—the state.
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contract enforcement and property rights. Inad-
equate institutions make the cost of gathering infor-
mation nearly prohibitive for an individual or a small
group. In other words, successful economic reform
requires a productive state, the role of which is to
reduce uncertainty by establishing a stable and cred-
ible structure of human interaction. This article will
explain how and why credibility affects economic
reform in Latin American countries with the deci-
siveness variables controlled.

Another variable that conventional theories have
overlooked is resource mobilization in economic re-
forms. Extracting resources from society is very im-
portant for governments because economic reform
costs so much money. I argue that governments dif-
fer in their ability to mobilize resources and secure
institutional credibility, which will result in different
levels of economic reform in
developing countries.

Finally, other studies
tend to employ only one in-
dicator of economic reform
in their analyses. But tariff
reductions, for example,
may promote increased eco-
nomic efficiency and price
stability but also might un-
dercut efforts to reduce gov-
ernment deficits. Likewise,
currency devaluations may
foster exports but offset
trade liberalization or policies designed to achieve
price stability. Thus, the factors that facilitate the
initiation of reform on one front may impede the
prospects for reform on another. Given that market-
oriented reform involves multi-dimensional and
heterogeneous issues, the reform should be differ-
entiated into several measures that can represent a
broad cross-section of reform policies.

CENTRAL RESEARCH HYPOTHESIS

To provide a better understanding of the politics of
economic reform, this article explores two hypotheses:

1. The more taxes a government extracts, the higher
the degree of economic reform it achieves. Govern-
ments extract human and material resources
through a variety of mechanisms: military con-
scription, exploitation of a political party, legisla-
tion of political and civil rights and obligations,
and tax collection. Without the material resources
that government collects from society, there can be
no effective government or public order. A

government’s success further hinges on whether
elites have the tools to extract human and material
resources from their societies, can mobilize them
into a national pool, and use them to promote
policy objectives. As Adam Przeworski observed,
the crucial question for economic reform is
whether a particular state is capable, politically
and administratively, of collecting tax revenue
from those who can afford it.11 Furthermore, the
revenue collected by taxation also affects the state’s
ability to penetrate society and implement politi-
cal decisions. If a government exhibits a low capac-
ity to extract revenues, it will have a strong
incentive to resort to foreign borrowing and
money expansion to finance new expenditures that
reform policies require. Very simply, a political
system that is able to retain a large share of re-

sources to support specific
policies has more flexibility
in adjusting to external
shocks than one that con-
trols few resources.12

2. The more institutional
credibility the state has, the
higher the degree of economic
reform it achieves. Reforms
are expected to make things
worse before they get bet-
ter.13 In the short term, eco-
nomic reforms generate
transitional costs in the form

of high unemployment and price increases, as the
economy adjusts to the tremendous policy changes
necessary to achieve the long-term efficiency gains
of an effectively functioning market. The transi-
tional costs pose a credibility problem: Why does
the private sector believe government promises to
implement market-oriented reform policies? Where
institutions are credible and the policy environment
is consistent and predictable, domestic entrepre-
neurs and foreign investors are much more likely to
sink their money into long-term commitments and
rearrange their capital in market-oriented ways.
Under an insecure and uncertain institutional envi-
ronment, however, entrepreneurs are more likely to
prefer economic activities that produce a quick re-
turn and involve low, long-term capital commit-
ments, which will stall the national economy in the
valley of transition.14

DATA AND METHODOLOGY

To test the hypotheses, this study uses time-series

Conventional statist
theories overemphasize
political characteristics of
the executive and legislative
branches, leaving untouched
an important aspect of the
state: the nexus of exchange.
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cross-section data drawn from eleven Latin Ameri-
can countries15 between 1980 and 1995 (176 obser-
vations).16 Following Nathaniel Beck and Jonathan
Katz, who showed that the generalized least-
squares approach produces standard errors that
lead to extreme overconfidence, this study employs
ordinary least-squares (OLS) parameter estimates
but replaces the OLS standard errors with panel-
corrected standard errors.17 This procedure, along
with a first-order autoregressive scheme—or
AR(1)—correction,18 allows for the accurate estima-
tion of variability in the presence of panel-error
structures without inducing the severe problems
caused by generalized least squares (GLS). The
model is written as follows:

Yit = β0 + ( β1 TAXREVE it-1 + β2 CIM it-1) + ( β3 GDP it + β4

INFLA it ) + (β5

MLRP it-1 + β6 IP it-1 + β7 ENP it-1 + β8 PD it-1 ) + (β9 LEGSHARE it-

1)+ (β10

ELECYCLE it )+ (β11POLFR it-1 ) + u it (1)

Where Yit = GENDEX it, COMDEX it, FINDEX it, CAPDEX it,
PRIVDEX it, and TAXDEX it

Dependent Variables. Since market-oriented re-
form features multidimensional and heterogeneous
issues, I use six measures of reform developed by
Samuel Morley, Roberto Machado, and Stefano
Pettinato as dependent variables.19 The six measures
include general reform index (GENDEX), commer-
cial index (COMDEX), financial reform index
(FINDEX), capital account liberalization index
(CAPDEX), privatization index (PRIVDEX), and tax
reform index (TAXDEX).20 Each index represents
how much a government transforms its economic
policies in market-oriented ways in each policy
area. GENDEX is an average of five indices. These
six reform measures are indices ranging from 0 to
1, where 1 is policy perfectly consistent with neo-
classical economies and 0 is the opposite. The data
were chosen because they are most reliable and sys-
temically calculated indicators that cover a broad
cross-section of reform policies in Latin America.

Independent Variables. To test the two hypoth-
eses, the model employs two independent variables:
extractive capacity and institutional credibility. For
the first hypothesis, extractive capacity can be ap-
proximated using the amount of revenue by tax as
percentage of gross domestic product21 (TAXREVE)
because more tax revenue means more resources a
government secures to implement economic adjust-
ment. Institutional credibility can be approximated
by the relative use of currency in comparison to

contract-intensive money (CIM): the ratio of non-
currency money M2 minus the money held by out-
side banks (C) divided by the total money supply
22 [(M2—C) / M2].23 Where institutions are highly
informal and dubious—where contract enforce-
ment and security of property rights are inad-
equate—and the policy environment is uncertain,
transactions will generally be self-enforcing and
currency will be the only widely-used money.
Where there is a high degree of public confidence
in the property-rights security and in contract en-
forcement, non-currency investment instruments
assume much more importance. To ensure the
causal arrows flow the expected way, the lagged
value for each independent variable is used under
the presumption that levels of economic reform at
time t must be caused by the explanatory variable
at time t-1 (i.e., the preceding year). This presump-
tion applies to all other independent variables with
lagged values.

Control Variables. The first set of control vari-
ables includes economic conditions (i.e., inflation
and GDP annual growth rates),24 that are common
to analyses of economic reforms. Conventional wis-
dom suggests that in Latin America, hyperinflation
and growth crises are traumatic enough to pave the
way for neoliberal reforms because such problems
can discredit preexisting policy commitments and
stimulate the other policy packages.25 However, the
impact of the crisis on policy changes is not instan-
taneous. So, GDP growth and inflation are mea-
sured by lagged-average GDP growth rates and
lagged averages of logged inflation rates, respec-
tively, during the previous administration.

The control variables for the party-system at-
tributes are operationalized as follows. For party
ideology, I use two criteria developed by Michael
Coppedge: how skewed to the political left or the
right the party system is, and how polarized it is.26

Mean Left-Right Position (MLRP) represents how
far to the left or the right the average party was in
each election. Parties of the left receive a score of
–1.0, center-left –0.5, center 0, center-right 0.5, and
right 1.0. Then MLRP can be calculated by weight-
ing these ideology scores by the percent of the votes
each party bloc earned.27 This index would equal
100 if all parties were on the right, –100 if all parties
were on the left, and 50 or –50 if all parties were
center-right or center-left, respectively.

Ideological polarization (IP) is a different aspect
of party-system ideology, which is defined as the
dispersion of the vote away from the relative cen-
ter of the party system. It is measured by weighting
the percentage of the vote each bloc earned by the
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absolute value of the ideology score, less mlrp (mlrp
= MLRP/100).28 The index can reach its maximum
only when half of the vote goes to the right and half
to the left; if the entire vote went to just one extreme,
polarization would be zero. For the fragmentation
of party systems, the model uses Rein Taagepera’s
effective number of parties (ENP), which is based on
the share of seats of each party in a legislature.29

Given that data on party discipline are not avail-
able, I assume that the extent to which members of
a given party’s congressional delegation vote as a
bloc is strongly related to the rule under which they
become candidates and are elected, since electoral

rules affect the degree of influence leaders have over
rank-and-file members.30 Some electoral rules may
make legislators distinguish themselves not only
from members of other parties, but also from mem-
bers of their own party. This can occur during the
nomination process or during a general election. In
this case, legislators are more likely to put their own
interests above those of their party, making it diffi-
cult for parties to maintain unity. In Latin American
proportional representative systems, a variety of
ballot types confront the voter with lists of names
by party. These party lists can be closed, meaning
that candidates are elected in the order determined
by the party, or open, meaning that there is no pre-
determined rank order and that the voters are al-
lowed to express one or more preferences.31 A
closed-list system encourages high levels of party
discipline, while an open-list system is associated
with low levels of party discipline. Degrees of party
discipline are proxied by an index ranging from 0
to 2, with 0 for an open list with a “birthright can-
didate”32 or with an effective nontransferable vote;33

1 for an open list; and 2 for various kinds of closed
lists—the higher the value, the higher the level of
party discipline.

Effects of executive power on economic adjust-
ment have been a controversial issue in the field of
political economy. As Section 2 explained, conven-
tional decisiveness literature argues that the more
powerful the executive, the more likely it is to
achieve successful economic reform. To challenge
the conventional wisdom, Karen Remmer tested the
effect of a president’s vote share in an election on
economic reforms in Latin American countries. She
found a negative association between them: politi-
cal weakness generates far stronger incentives for
policy innovation than political strength.34 To test
these different arguments and control the executive-
power variable, I use the other aspect of presiden-
tial power, the presidential party’s share of seats in
the legislature (LEGSHARE).35 If a president’s party
has a majority in the legislature, the presidential
power with regard to economic adjustment will
increase. Minority presidents and divided govern-
ments will lead to less executive power.

Finally, a variable related to candidates is based
on electoral cycle. A reform-minded president often
pushes neoliberal shock therapy just after taking
office because recently elected leaders have the po-
litical capital of popular support. However, as elec-
tions approach, politicians tend to avoid potentially
painful austerity policies. To test this effect, the
model includes a dummy variable (ELECYCLE),
which assumes a value of 1 in the first two years of

Table 1
Variables and Their Definitions

Variables Definitions

GENDEX General index for neoliberal economic
reform

COMDEX Index for neoliberal reform in
commerce policies

FINDEX Index for neoliberal reform in financial
polices

CAPDEX Index for neoliberal reform in capital
account liberalization

PRIVDEX Index for neoliberal reform in
privatization polices

TAXDEX Index for neoliberal reform in tax
policies

TAXREVE The amount of revenue by tax as
percentage of GDP

CIM Contract-intensive money measured
by (M2 � C) / M2, where M2 is non-
currency money and C is the money
held outside banks

GDP GDP annual growth rates

INFLA Annual inflation rates

MLRP Mean left-right position measured by
weighting ideology scores by the
percent of the votes each party bloc
earned

IP Ideological polarization measured by
dispersion of votes away from the
center of a party system

ENP Effective number of parties measured
by the share of seats of each party in
legislature

PD Levels of party discipline proxied by
electoral rules

LEGSHARE President�s party�s share of seats in
legislature

ELECYCLE Electoral cycle, a dummy variable

POLIFR Index of political freedom
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a presidential term.36 The last independent variable,
POLFR, tests the relationship between regime type
and economic reform. I use Freedom House’s index
of political freedom.37

RESULTS AND ANALYSIS

The results of six time-series cross-section analyses
are reported in Table 2. Positive signs of coefficients
represent pro-market reforms, whereas negative
signs reflect protectionist reform policies. Although
the two independent variables (TAXREVE and
CIM) do not have consistent impacts on all subfields
of economic reform, their effects are significant in
some subfields, especially the general index of the
reform (GENDEX). Extractive capacity of the state
has positive effects on general reform, capital liber-
alization, privatization, and tax reform. Institutional
credibility is associated positively with general re-

form, commercial reform, and capital liberalization.
The finding suggests that the more mobilization and
institutional credibility the state has, the higher the
degree of economic reform it achieves.

Turning to the variable representing presidential
power, LEGSHARE, the results show that the vari-
able has negative impacts on overall economic re-
form and two subfields, including financial reform
and capital account liberalization. Although it does
not have a significant impact on all dependent vari-
ables, its coefficient signs are consistently negative
across all types of reforms. This result challenges the
conventional statist wisdom that a concentrated and
powerful government has a greater likelihood of
economic reform; it confirms, rather, Remmer’s ar-
gument that the stronger the president’s base of
electoral support, the lesser the chances of reform.38

Strong presidents who have a majority of fellow
party members in the legislature face an important
disadvantage in enacting economic adjustments: if

Table 2
The Effects of Mobilization and Credibility on Economic Reforms

Independent
variables GENDEX COMDEX FINDEX CAPDEX PRIVDEX TAXDEX

TAXREVE .0039* .002 .007 .004** .007** .005***
(.002) (.002) (.005) (.002) (.002) (.001)

CIM .169** .223** .286 .233*** .075 .145
(.068) (.089) (247) (.074) (.129) (.103)

GDP .001 -.002 .006 .001 .003 -.001
(.001) (.001) (.005) (.002) (.002) (.001)

INFLA .019** .019* .035 .034*** .026 .011
(.009) (.010) (.035) (.011) (.017) (.011)

MLRP .000 .000 .001 .000 -.000 .000*
(.000) (.000) (.001) (.000) (.000) (.000)

IP -.000 .000 -.000 -.000 -.003*** .000
(.000) (.000) (.001) (.000) (.000) (.000)

ENP .000 .000 .000 -.000 -.000 .000
(.000) (.000) (.000) (.000) (.000) (.000)

PD .015 .033* -.019 .173*** -.053*** -.025
(.020) (.017) (.068) (.022) (.015) (.015)

LEGSHARE -.106*** -.048 -.291*** -.090* -.039 -.024
(.035) (.044) (.108) (.048) (.045) (.031)

ELECYCLE -.002 .010 -.011 .013 -.021** .000
(.006) (.008) (.021) (.007) (.009) (.000)

POLFR -.002 -.006 -.002 -.011 .002 .001
(.005) (006) (.016) (.007) (.006) (.004)

N= 167 167 167 167 167 167

R2 .858 .908 .626 .851 .922 .856

Note: Entries are unstandardized regression coefficients with panel-corrected standard errors in parentheses; *p<.10;
**p<.05; ***p<.01
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their reforms fail, they will lose their re-election
bids. Consequently, they may prefer the status quo.
In contrast, a minority and divided government
would prefer to push reform policies because it is
not politically powerful and may enhance its politi-
cal standing by implementing new policy packages.

As for variables of economic conditions, GDP
growth rates do not have any significant impact on
economic reform, although economic crises caused
by hyperinflation in previous administrations consti-
tute an incentive for the next government to push
structural adjustments, especially in the fields of
commercial and capital reforms. This result confirms
the views posed by Remmer and Dani Rodrik.39

Other variables show less consistent and signifi-
cant effects on economic
reforms. The polarization
variable, MLRP, has a
positive effect on tax re-
form only, suggesting
that as the mean value of
right-left position ap-
proaches to the right,
there are more chances of
pro-market tax reforms.
The other polarization
variable, IP, has a nega-
tive impact on privatization reform only, confirm-
ing the dominant perspective that polarization is
negatively associated with pro-market reform. IP
does not, however, have any significant impact on
the other reform subfields and overall reform. Fur-
thermore, the fragmentation variable, ENP, has no
significant effect on neoliberal reforms. Interest-
ingly, party discipline, PD, has the opposite and
significant effects on commercial-capital reform and
privatization, respectively. The extent to which
party members vote as a bloc is associated posi-
tively with commercial and capital reform, but
negatively with privatization. A possible explana-
tion for this finding involves several characteristics
of the privatization issue. Although privatization
sparks acrimonious political battles in practice, it is
less widespread across countries than other four
reform areas.40 The overall change in the regional
index is still quite small, partly because the govern-
ment-enterprise sector is small in many countries,
and partly because of the continuation or even the
expansion of big, state-owned mining and petro-
leum enterprises in two countries, Ecuador and
Venezuela. Furthermore, major privatizers often get
low values on the discipline measures, while some
countries resistant to privatization get high values.
Chile and Peru embarked on significant

privatization campaigns in the 1970s and the 1990s,
respectively, although the countries employed
open-list systems, which were expected to hamper
disciplined party behavior. In contrast, Ecuador and
Venezuela have hesitated to privatize important oil
and mining enterprises, but those countries have
employed closed-list systems, strengthening party
discipline. In Venezuela, about half the legislators
are elected in single-member districts, while the rest
are elected from multicandidate lists. Even in the
single-member districts, party organizations deter-
mine nominations. Thus the electoral system for
these seats is still one of closed-party lists, where the
lists each contain one name.41

Presidents tend to launch economic reforms during
the initial period of their
terms.42 During this time,
they usually enjoy high
approval rates, and
people appear open to
new policy packages.
Consequently, presidents
can implement reform
without severe political
costs. This honeymoon
effect is not supported by
the results. Electoral cycle

(ELECYCLE) does not have any significant impact on
any areas of reform, except privatization. Further-
more, recently elected presidents tend to advance
privatization reforms during the latter part of their
presidential term, rather than the first two years. One
possible explanation is that given bitter political battles
around privatization compared to the other reform
areas, governments cannot push privatization even in
the honeymoon period. This makes elected officials
implement privatization drives in the latter part of
their terms in office.

Finally, the results show that there are no signifi-
cant associations between levels of political freedom
(POLFR) and varying areas of economic reforms.
This suggests that the relationship between regime
types or levels of democracy and neoliberal reforms
is not clear. Peru sought pro-market reforms in the
1990s under Alberto Fujimori; however, other coun-
tries, such as Colombia, Costa Rica, and Venezuela,
implemented major reform packages during the
same period while staying democratic.

CONCLUSION

The model created for this paper shows the effects
of the state’s mobilization and credibility on

The finding suggests that
the more mobilization and
institutional credibility the state
has, the higher the degree of
economic reform it achieves.
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promarket reforms by controlling common vari-
ables such as economic conditions, attributes of
party system, presidential power, electoral cycle,
and levels of democracy. Governments differ in
their ability to extract human and material resources
under their control and to secure property rights
and credible policy environments that make the
private sector accept government promises of
neoliberal reform. Those variances result in differ-
ences in the implementation of economic reforms.
This study also provides evidence challenging con-
ventional statist theory, which focuses on the pro-
market effects of concentrated and strong
governments. Instead, it appears a minority and
divided government prefers to push reform pack-
ages so that it achieves political leadership by those
very reforms.

Finally, the study suggests an unresolved con-
cern: why the same political determinants have dif-
ferent effects across reform areas, a problem other
studies must address. This finding indicates that
some controversial arguments about the politics of
economic reforms may result from the heteroge-
neous and even conflicting effects of the same inde-
pendent variables on various reform indicators that
scholars choose as dependent variables. Therefore
economic reforms need to be analyzed issue by is-
sue along their multiple dimensions to make future
research meaningful.
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An alternative to targeting the supply side of the labor market is
policy that increases firms’ demand for labor. The federal government
has employed two primary tax credits to provide employers with
monetary incentives to hire individuals with barriers to employment:
the Targeted Jobs Tax Credit (TJTC) and the Work Opportunity Tax
Credit (WOTC).3 Both TJTC and WOTC were designed to reduce
firms’ labor costs and, ultimately, increase demand for low-wage

EMPLOYER
TAX CREDITS:
PROMISE FROM THE DEMAND SIDE

The federal government employs two
types of labor market policies that are
designed specifically to help disadvan-

taged individuals find and retain employment:
workforce development programs that target
potential employees and tax credits that reward
employers. Workforce development programs,
initiatives that provide individuals with ser-
vices from job placement to skills training to
help them secure employment, are the federal
government’s primary tools for helping the
disadvantaged enter the workforce. These ini-
tiatives can generally be characterized as a
supply side policy, as they attempt to increase
employment by enhancing the capabilities of
the labor supply.1 In 2002, the U.S. Department
of Labor administered over $3.7 billion in fund-
ing for workforce development services for
disadvantaged adults and youth.2
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workers. These tax credits traditionally comprise a
much smaller role in American labor market policy
than workforce development programs. While
funding for workforce development services in 2002
exceeded $3.7 billion, WOTC only received $21 mil-
lion in federal funds.4 Furthermore, 20 years after
the initial implementation of TJTC, only a fraction
of the private sector has used these tax credits, and
their effectiveness has been repeatedly questioned.
Nevertheless, research shows that individuals cer-
tified through TJTC experienced significant earn-
ings gains, indicating that perhaps employer tax
credits should play a more central role in American
labor market policy.5 This article will explore the
theory behind these tax credits, assess their effec-
tiveness, and examine key barriers to their full
implementation. Ultimately, it will recommend two
actions to help surmount these barriers, and to
achieve the latent promise of these tax incentives.

BACKGROUND: THE TARGETED
JOBS TAX CREDIT AND THE

WORK OPPORTUNITY TAX CREDIT

Enacted in 1978, TJTC was introduced to replace its
predecessor, the New Jobs Tax Credit. TJTC ben-
efited employers who hired an individual from any
of the following target groups: economically disad-
vantaged youth, welfare recipients, beneficiaries of
Supplemental Security Income (SSI), veterans of the
Vietnam War, ex-felons, and individuals with dis-
abilities.6 When originally implemented, TJTC pro-
vided to employers a tax credit equal to 50 percent
of first year and 25 percent of second year wages for
each individual hired; payments to employers could
not exceed $6,000 each year per worker. Individuals
in target groups obtained a voucher through their
local employment service to pass on to their employ-
ers, who received the tax credit.7 In addition, during
the initial implementation of TJTC, employers could
receive the tax credit for individuals hired prior to its
enactment, provided they certified the individual’s
membership in one of the target groups. Starting in
the mid 1980s, eligibility for TJTC was increasingly
restricted, and the amount of the tax credit reduced.
TJTC expired at the end of 1994.

WOTC has been in effect since October 1997 and
is administered jointly by the U.S. Departments of
the Treasury and Labor.8 Like TJTC, WOTC offers
employers a tax credit for hiring an individual from
a target group. Target groups for WOTC include
individuals from families receiving food stamps,
welfare recipients, beneficiaries of SSI, felons from

low-income families, individuals with disabilities,
and residents of an empowerment zone or enter-
prise community.9 Similar to TJTC, WOTC provides
a tax credit to employers equal to 40 percent of first
year wages for each individual hired from one of the
target groups (except for summer youth)10 who
works 400 or more hours; payments to employers
cannot exceed $2,400 for each individual hired.11

The tax credit has slightly different conditions for
individuals who work fewer hours and for summer
youth. Employers receive a tax credit equal to 40
percent of first year wages for any eligible summer
youth hired; payments to employers cannot exceed
$1,200. Businesses can only receive a tax credit
equivalent to 25 percent of first year wages for each
individual hired who works between 120 and 400
hours (with payments not exceeding $1,500) and
equivalent to 25 percent of the first year wages for
each summer youth hired who works between 120
and 400 hours (with payments not exceeding
$750).12, 13 For example, if a certified resident of an
empowerment zone worked full time for one year
(more than 400 hours) and earned more than $6,000
in yearly wages, WOTC would reduce his
employer’s federal tax liability by $2,400. An indi-
vidual from a target group may receive a WOTC
eligibility certification form from local government
agencies; employers send this form and a special
Internal Revenue Service form to the state
workforce development agency. Should eligible in-
dividuals not provide this certification form, em-
ployers can download appropriate certification
from the Department of Labor Web site.14

EVALUATING TAX CREDITS: HAVE
TJTC AND WOTC BEEN EFFECTIVE?

Tax credits could be an effective tool to boost em-
ployment of individuals with barriers to employ-
ment because they reduce firms’ costs. One scholar
notes, “incentives in the form of tax credits can be
provided . . . to employers to reduce the cost of la-
bor (or other factors).”15 Given this reduction in cost,
employers are expected to hire workers targeted by
the tax credit. According to one researcher, “over-
all employment is expanded as a result of the lower
marginal cost of labor or because employers replace
unsubsidized workers with subsidized workers on
their payrolls.”16 Ultimately, these tax credits in-
crease the demand for individuals in the targeted
demographic groups.17

Five key measures determine the effectiveness of
TJTC and WOTC: number of individuals certified
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for the two credits, number of firms receiving the
credits, new positions created through TJTC and
WOTC, number of individuals in specified target
groups hired to fill existing positions, and long-term
earnings gains for individuals certified through the
two credits.

The first key measure used to determine the ef-
fectiveness of tax credits is the number of individu-
als hired from the tax credits’ target groups certified
to participate in the program. Certifications for both
TJTC and WOTC have been limited. According to
Lawrence Katz, TJTC “played a modest labor mar-
ket role for disadvantaged youths and welfare re-
cipients, who together accounted for more than 80
percent of the total tax cred-
its.”18 An examination of dis-
advantaged youth certified for
TJTC, who comprised the ma-
jority of certifications, high-
lights the limited number of
individuals who benefited
from the credit. Between 1984
and 1992, annual certification
of disadvantaged youth
ranged from 16 to 19 percent of
those eligible. From the mid-to
late 1980s, “approximately 9
percent of economically disad-
vantaged youth who were eli-
gible and employed had been
hired under the credit.”19 At its peak, 622,000 indi-
viduals were certified for TJTC. WOTC certification
levels are significantly below levels for TJTC. In
1997, 126,113 individuals were certified for WOTC,
and involvement increased steadily to a high of
438,604 in 2001.20

Private sector involvement also indicates the ef-
fectiveness of tax credits. Given its recent imple-
mentation, little data are available regarding
private sector use of WOTC, but research reveals
minimal private sector use of TJTC. In the first two
months of 1980, approximately one year after
TJTC’s implementation, a comprehensive survey
of 1,000 firms was conducted regarding knowl-
edge and utilization of the tax credit. The survey
revealed that only 15.2 percent of all firms had
used the program, and only 22.9 percent planned
to use the credit.21 A more expansive survey (sam-
pling 5,859 firms) conducted at approximately the
same time identified even less private sector par-
ticipation in the program, with only 2.3 percent of
employers receiving the tax credit.22

A third key measure of the effectiveness of em-
ployer tax credits is their impact on employment

opportunities for individuals in specified target
groups. The purpose of targeted employment sub-
sidies is, in the words of one pair of researchers, “to
increase employment of eligible workers. The sub-
sidy can accomplish this by inducing firms to cre-
ate new jobs (expand employment) that are then
filled by targeted workers.”23 Their research indi-
cates that TJTC created few new jobs at participat-
ing firms. After surveying more than 3,500
employers, the scholars reported, “our best estimate
implies that no more than three new jobs are created
at a participating establishment for every ten sub-
sidized hirings that establishment makes.”24

Tax credits may not spur firms to create many
new jobs, but may lead firms
to fill existing positions with
individuals from the tax
credit’s target groups. The
two researchers report that
employment subsidies in-
crease employment of eligible
workers “by encouraging
firms to hire targeted workers
to fill slots normally occupied
by non-eligible workers.”25

However, they add that “the
great majority of claims for
tax credits are for workers
who would have been hired
even in the absence of the

subsidy. These are simple transfer payments to
employers.”26 In 1994, the Office of the Inspector
General of the Department of Labor reported simi-
lar findings. An audit from that office asserted that
“92 percent of those individuals for whom employ-
ers could have claimed a credit would have been
hired regardless of the tax subsidy.”27

Finally, TJTC and WOTC may have a signifi-
cant impact on employee earnings. Research in-
dicates that welfare recipients and disadvantaged
youth certified for TJTC experienced substantial
earnings gains when compared with peers not
involved in the program; this is especially signifi-
cant given that welfare recipients and youth were
the two primary groups targeted by TJTC. A sur-
vey of 17,000 workers in Pennsylvania revealed
that former welfare recipients certified for TJTC
earned from nine percent to 32 percent more per
quarter than their uncertified counterparts. Simi-
larly, youth certified for TJTC earned between 18
percent and 28 percent more per quarter than
uncertified peers.28

Research indicates that
welfare recipients and
disadvantaged youth
certified for the TJTC
experienced substantial
earnings gains when
compared with peers not
involved in the program.
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BARRIERS TO SUCCESS:
KEY FACTORS LIMITING THE

SUCCESS OF TJTC AND WOTC

The limited success of TJTC and WOTC is due to
four key factors: lack of knowledge among the pri-
vate sector about the existence and rules of the pro-
grams; lack of commitment to the initiatives at both
the Department of Labor and the Department of the
Treasury; high program costs for small firms; and
discriminatory hiring practices of employers. Due
to limited data on WOTC, the following observa-
tions are based solely on research conducted on
TJTC. Nevertheless, given that for the most part
TJTC “was similar in structure to WOTC,” the pro-
grams are likely plagued by the same barriers to
implementation.29

A substantial portion of employers were not
aware of the tax credits. A
Department of Labor survey
of over 5,000 firms found that
only 17 percent of employers
were aware of TJTC.30 This
lack of awareness ultimately
posed a real barrier to the
successful implementation of
TJTC, and serves as an ob-
stacle for WOTC. Two ex-
perts report, “an important
barrier that has kept partici-
pation in the programs at a
relatively low level is lack of knowledge about the
existence and rules of the programs.”31

Lack of commitment by the primary departments
tasked with implementing these tax credits also hin-
dered the success of TJTC and WOTC. Initially des-
ignated the lead agency for TJTC implementation,
the Department of the Treasury’s responsibilities
included processing the tax returns of firms that
claimed tax credits and issuing regulations govern-
ing program eligibility. However, Treasury officials
often criticized the initiative and called for its termi-
nation, claiming that it was inefficient and ineffective.
In addition, there is evidence that the Treasury at-
tempted to undermine the program by avoiding cer-
tain administrative duties.32 Program supporters
have claimed that the Treasury failed to publicize the
availability of TJTC. Further, the Department of the
Treasury waited five years after the enactment of the
tax credit to issue final regulations governing eligi-
bility and procedures for claiming TJTC, potentially
deterring businesses from obtaining the credit. More-
over, Treasury’s estimates of TJTC revenue losses
appeared to be artificially high.33

Like their peers at the Department of the Treasury,
Department of Labor officials called for TJTC’s ter-
mination and failed to aggressively publicize the tax
credit. Labor representatives appeared before Con-
gress only once during the 1980s to discuss TJTC and
they opposed its extension. In 1994, Secretary of La-
bor Robert Reich called for its elimination. In addi-
tion, local officials claimed that the Department of
Labor did not adequately “publicize the availability
of the tax credit and disseminate the necessary
forms,” while business and client groups “. . . felt that
Labor could have done more to publicize the pro-
gram, particularly among smaller firms.”34

The costs associated with program participation
also hinder widespread implementation of em-
ployer tax credits. According to one research team,
businesses incur a number of fixed costs when us-
ing the credits, including the cost of acquiring infor-

mation on the tax credit and
the cost of establishing a pro-
cess to determine employee
eligibility.35 Ultimately, “the
initial (fixed) costs of re-
sponding to the program are
an important barrier to par-
ticipation.”36 Research indi-
cates that once an employer
understands the tax credit
and develops an adequate
process for recruiting and
certifying eligible employ-

ees, the costs of hiring additional workers from tar-
geted groups decline. This, in turn, indicates that
employers likely to hire a large number of eligible
individuals will have more incentive to pursue the
credit.37 Conversely, those firms less likely to hire a
large number of employees (e.g., smaller employ-
ers) may be reluctant to pursue the tax credit. These
employers may not receive enough tax credits to
mitigate the fixed costs incurred by participation in
the program.

Skepticism in the private sector about hiring indi-
viduals with barriers to employment further contrib-
uted to the limited use of TJTC, and now WOTC.
Some employers exhibit reluctance to hire eligible
individuals, as they equate eligibility with a high like-
lihood of potential difficulty on the job. Research in
1985 evaluated the job placement rates of three simi-
lar groups of individuals: employers of the first two
groups received TJTC or a related tax credit, while
employers of the third group did not. The two groups
that qualified employers for tax credits “attained a
significantly lower average placement rate than the
control group” The researcher concludes, “employ-

Some employers exhibit
reluctance to hire eligible
individuals, as they equate
eligibility with a high
likelihood of potential
difficulty on the job.
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ers appeared to interpret the voucher as implying
‘damaged goods’ . . . job applicants using the voucher
were placed at a disadvantage in comparison to iden-
tical job applicants who refrained from identifying
themselves as welfare recipients.”38

CONCLUSIONS: STEPS FOR
IMPROVING THE WOTC

Given the promise of employer tax credits, and the
nature of the barriers that hindered effective imple-
mentation of TJTC, continued efforts to improve
WOTC are merited. Increasing awareness of WOTC
and lowering the initial costs for firms to use the tax
credit will enhance the effectiveness of the program.

The Departments of Labor and the Treasury can
ensure that more firms are fully aware of WOTC. As
noted above, employer awareness of the available
tax credits is minimal. The Department of Labor
could require staff at One Stop workforce develop-
ment centers, employment offices, and other feder-
ally funded facilities to notify all employers who
post job openings with those facilities, and with
whom they place job seekers, about WOTC.

Reducing the initial costs associated with WOTC
could also increase employer use of this tax credit.
As noted above, there are significant up front costs
associated with accessing WOTC. These costs can be
recovered quickly by raising the cap on the compen-
sation a firm may receive for each employee. In
addition, many employers hire management assis-
tance companies to help them identify employees
for whom they can claim tax credits. During the
1980s, management assistance companies helped
facilitate more than half the employer tax credit
claims.39 While these companies make it easier for
employers to access available tax credits, they also
reduce overall profits for the firm by taking a por-
tion of the tax credit as a fee. However, management
assistance companies would be unnecessary if local
service providers and government agencies were
required to help employers complete the appropri-
ate paperwork and determine individual eligibility
for tax credits.

Though employer tax credits reduce firms’ labor
costs and ultimately increase demand for workers,
they have not been successfully implemented. Only
a fraction of the private sector has taken advantage
of the tax credits. TJTC and WOTC have created
only a handful of jobs and in many cases firms col-
lect bonuses for individuals they would hire any-
way. Nevertheless, significant earnings gains result
for the individuals for whom firms have claimed tax

credits. A few key barriers—lack of awareness
among the private sector, limited commitment by
key government agencies, significant implementa-
tion costs, and traditional employer bias toward
hiring individuals with barriers to employment—
have limited broad utilization of these tax credits.
By taking actions to increase WOTC’s effectiveness,
policymakers can enable more employers to reduce
their labor costs and ensure that more individuals
realize significant earnings gains.
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Child support programs are meant to increase the income of these
families, preventing poverty and reducing welfare expenditures.
Many eligible families, however, receive little or no child support.
Only 58.7 percent of custodial parents had a child support order or
agreement in 1999, and only 45.1 percent of those parents received
the full amount they were due.3 The 108th Congress is likely to con-
sider options for increasing child support collections. Understanding
the current system is necessary to evaluate any of these proposals.

BACKGROUND

Until the 1970s, child support activities were considered under the
domain of family courts and thus governed by state law. The federal

CHILD SUPPORT
ENFORCEMENT:
RESULTS, CHALLENGES,
AND POLICY ISSUES

In the spring of 2000, the Census Bureau
estimated that 13.5 million parents were
raising 21.7 million children under the age

of 21 whose other parent lived elsewhere.
About 26.2 percent of all children nationwide
were living with only one of their parents. Al-
most half of custodial mothers worked full-time
year-round, but 28.7 percent were poor—about
three times the 6.3 percent poverty rate for
married couples with children.1 In 1999, 63
percent of children with non-resident fathers
lived in families with incomes below 200 per-
cent of the poverty line.2
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government took one small step into this area in
1950 when it required that the state report to law
enforcement when it provided cash assistance from
federal Aid to Families with Dependent Children
(AFDC) funds to children who had been abandoned
by one parent. This mandate initially involved only
a small number of children. But the AFDC caseload
changed dramatically between 1950 and 1970, from
mostly children whose fathers had died to mostly
children whose parents were separated, divorced,
or never married. Federal policymakers began to
believe that the government was picking up the tab
for absent fathers who did not support their chil-
dren. Failing to establish paternity for children born
out of wedlock was seen as a major impediment to
shifting the cost of supporting these children back
to their fathers.

The Child Support Enforcement and Paternity
Establishment Program (CSE)
passed in 1975, adding Part D
to Title IV of the Social Secu-
rity Act. CSE programs are
partnerships between federal,
state, and local authorities that
assist custodial parents in lo-
cating non-custodial parents,
establishing paternity, estab-
lishing child support obliga-
tions, and collecting child
support payments. Federal funds are available to
partially reimburse administrative costs for states
that operate approved programs. CSE programs are
usually run by human services agencies with the
assistance of law enforcement and court officials.
Their purpose is to reduce public expenditures on
welfare by providing income that enables single par-
ent families to leave or avoid entering the welfare
system, and by recovering the cost of welfare benefits
from non-custodial parents.

Two parties have a claim on child support pay-
ments made to custodial-parent families who re-
ceive government cash assistance: the
custodial-parent families and the taxpayers who
fund assistance to those families in the absence of
adequate support payments. Custodial-parent
families receive cash assistance by signing over
their child support payments to the state, while the
state collects from the non-custodial parent the
support payment ordered by the court. The non-
custodial parent is also expected to reimburse the
state for any welfare or Medicaid costs it pays on
behalf of the child to the custodial family that ex-
ceed the amount of child support received. Once
a custodial-parent family leaves the welfare rolls,

the non-custodial parent owes current payments to
the custodial-parent family, as well as any accumu-
lated debt to the custodial-parent family for un-
paid support, and reimbursement to the state for
the assistance provided.

In 1996, the Personal Responsibility and Work
Opportunity Reconciliation Act (PRWORA) made
major changes to the CSE system. PRWORA ended
the federal guarantee of cash assistance for families
below the poverty line by imposing a five-year limit
on most types of assistance. It replaced the open-
ended AFDC with Temporary Assistance to Needy
Families (TANF), a limited block grant to the states.
PRWORA continued the requirement that states
operate a CSE program in order to receive federal
funds for TANF. It mandated that custodial parents
who receive TANF or Medicaid but refuse to coop-
erate with child support enforcement activities have

their benefits reduced.4

Since 1985, custodial par-
ents had received the first $50
of child support payments
without a reduction in ben-
efits as an incentive to assist
the state in paternity estab-
lishment and non-custodial
parent location. PRWORA
eliminated this requirement,
but allowed states to con-

tinue incentive programs with state funds if they
choose. The Act also decreased states’ ability to pri-
oritize most debt owed to the state for TANF and
Medicaid payments ahead of debt owed to custo-
dial-parent families who had left TANF. The intent
of these changes was to promote exit from TANF
and prevent re-entry by increasing the resources
available to post-TANF families.

Currently, all custodial parents are eligible for CSE
assistance in four program areas: locating non-cus-
todial parents, establishing paternity, establishing
child support obligations, and collecting payments.
Custodial-parent families receiving TANF or Med-
icaid are automatically enrolled, whereas other cus-
todial parents can opt to participate and may be
charged a nominal fee for CSE services.

Mechanisms for enforcement of child support
orders fall into two categories: encouragement and
coercion. Encouragement mechanisms work to in-
crease collections by increasing non-custodial par-
ents’ involvement in their children’s lives. States
have simplified paternity establishment, increasing
the likelihood that unwed fathers will voluntarily
acknowledge their paternity and establish a legal
connection with the child. Since 1997, the federal

In 1999, 63 percent of
children with non-resident
fathers lived in families
with incomes below 200
percent of the poverty line.
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government has also awarded $10 million each year
in block grants to states for programs that promote
access and visitation for non-custodial parents.5

Non-custodial parents who are not convinced to
participate by encouragement are required to do so
through coercive measures. Child support pay-
ments can be withheld from paychecks and income
tax refunds. States can suspend or revoke drivers
and professional licenses, and the federal govern-
ment will deny a passport to a parent who owes
more than $5,000. States can place liens on property
and bank accounts. Criminal penalties may apply
for failure to appear in court or to pay. Finally, state
agencies use public shame as an enforcement tech-
nique: photographs of delinquent parents appear on
posters, websites, and television.

RESULTS

CSE programs make three promises to taxpayers:
first, that their efforts will increase collections; sec-
ond, that their collections will recover or prevent
welfare expenditures; and third, that the money
collected for custodial-parent families will improve
living conditions for children. How well have the
CSE programs fulfilled these promises?

COLLECTION RATES

In 2001, CSE programs collected almost $19.0 bil-
lion, a 6.2 percent increase from the previous year
and a 58 percent increase from 1996.6 The percent-
age of families benefiting from these collections,
though, is disappointing. About 64 percent of cases
in the CSE system had a legal child support order,
and about 68 percent of cases with orders had at
least one collection—meaning that only 44 percent
of cases had any money collected.7 State CSE agen-
cies reported that $24.7 billion in current support
and $88.1 billion in prior years’ support was due in
2001. About $14.2 billion (57 percent) of the current
support due was collected. However, only $5.7 bil-
lion (6.5 percent) was collected on past due amounts
(arrearages), despite the fact that payments were
made on over 59 percent of arrearage cases during
the year.8, 9

How are we to judge these collection rates? Some
argue that current collection figures understate the
failure of the CSE system because so many cases
don’t have awards. Some researchers have esti-
mated that if all non-custodial parents had an order
and paid in full, the system would collect $51 bil-
lion, which makes current collections look even
more disappointing.10 Others see the gains posted

by CSE programs as evidence of success. Deciding
which evaluation is correct is more difficult than it
appears.

The first problem is that we do not know enough
about the payments that are not made to determine
whether states are doing well or poorly. State re-
ports of child support due may be composed of sev-
eral elements, especially for arrearages. Current
payments may be due directly to the family or to the
state to reimburse current or past TANF expendi-
tures. Arrearages may consist of back payments to
the family or to the state, fees, penalties, and inter-
est. This mix of “owed” payments clouds determi-
nations of how well the CSE system is doing in
meeting children’s needs and recovering welfare
costs, because the federal government does not col-
lect data that breaks down these amounts. There is
also growing concern that much uncollected child
support is owed by parents with little ability to pay,
and thus arrearages are uncollectible debt.11

The second problem is determining what effect
CSE programs have on national rates of child sup-
port receipt. Between 1978 and 1999, the percentage
of custodial mothers nationwide that had child sup-
port orders varied between 55.9 percent and 61.3
percent.12 The amounts due and paid have increased
over time for those families, but so has the aggre-
gate deficit. The CSE programs, though, show in-
creases on all measures of performance almost
every year, including orders secured and total col-
lections. Do these facts indicate that CSE programs
have done little to affect national child support re-
ceipt rates, despite massive public investment and
impressive-sounding results?

Two trends explain the contradiction between
CSE programs’ performance and the stagnation of
national collection rates. First, the composition of
the single mother population changed between the
late 1970s and the late 1990s. In 1976, 83 percent of
single mothers were divorced or separated, but by
1997 this had fallen to 54 percent. The proportion of
never-married mothers increased from 17 percent to
almost half. Never-married mothers are the least
likely to have child support orders, and even the
fourfold increase in their rate of receiving support
between 1976 and 1997 could not make up for the
negative influence of the demographic shift.13 Sec-
ond, the percentage of total child support collections
handled by the CSE system has increased, from less
than 25 percent in 1978 to 85 percent in 1997.14 Part
of the increase in performance by CSE programs
reflects the growing number of families served, due
to movement of child support cases away from the
private sector and family courts and into the CSE
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system. These trends combine to produce a child
support enforcement system that is continually in-
creasing its performance, but showing little impact
on national rates of child support receipt due to
shifts in demographics and service provision.

COST TO TAXPAYERS

Are CSE programs recovering welfare costs or al-
lowing the government to avoid welfare expendi-
tures? From 1979 to 1988, the answer to the first
part was yes: federal and state costs to operate the
programs were outweighed by recovered AFDC
payments. In 1989, though, the programs pro-
duced a net deficit that has been growing ever
since.15 The combined
federal and state cost for
CSE programs in 2001
was about $4.8 billion,
but only about $2.2 bil-
lion in collections was
retained by state and
federal government to
reimburse TANF expen-
ditures.16 This reim-
bursement was only
about 16.8 percent of the $13.3 billion spent on
TANF cash assistance during the previous year.17

Despite its intent as a cost recovery program, child
support enforcement has become an expenditure
program.

The appeal of CSE programs for cost avoidance
is that if custodial parents had more income, they
would not be eligible for as many public benefits.
However, little empirical evidence exists to deter-
mine whether this actually happens. Most of the
cost avoidance literature was published before 1990
and was performed in a significantly different en-
vironment than exists post-welfare reform.18 Small
studies that have examined the cost avoidance and
cost recovery issues suggest that cost avoidance
potential for TANF is limited. More benefits might
come from cost recovery than from avoiding the
payment of public benefits, because child support
awards to low-income families are generally very
small and cannot substitute for public assistance.19

Research seems to indicate that receipt of child
support increases the probability of a custodial fam-
ily exiting TANF rolls, but the child support pay-
ment must replace a large portion of the TANF
payment to have this effect.20 Studies in Wisconsin,
Washington, and Texas support the contention that
steady child support payments decrease time spent
on TANF and decrease re-entry. These studies are
limited, with small sample sizes, missing data, and

narrow scopes of analysis; more work must be done
to understand the potential for cost avoidance
through CSE programs.21

CHILDREN’S LIVES

Urban Institute researchers estimate that if no child
support had been paid in 1996, half a million more
children in the U.S. would have been poor.22 Chil-
dren whose custodial parent has a child support
order are nearly twice as likely to receive financial
support from their absent parent.23 The addition of
several enforcement measures to the CSE system
between 1976 and 1997 is estimated to account for
about one-third of the rise in rates of receiving child

support for previously
married mothers and
one-half of the rise for
never-married moth-
ers.24 Poor families who
were previous AFDC re-
cipients in 1996 were
more likely to receive
child support than those
who were never on
AFDC, suggesting that

the compulsory nature of CSE services for cash as-
sistance recipients may have a positive effect.25

Child support income is crucial to custodial-par-
ent families. In 1996, the average family that re-
ceived child support received 16 percent of its
income from that source, with an average payment
of $3,795. For poor families that received child sup-
port, the payments were just over one quarter of
their income. Poor families not on AFDC received
an average of $2,751, which was over one-third of
their income.26 Nationally, in 1999, only 15.5 percent
of the 3.1 million custodial parents who received all
the child support they were due were poor. Another
1.9 million custodial parents who received partial
payments had a poverty rate of 24.6 percent. The 1.8
million custodial parents who received no child
support, despite an order, had an even higher pov-
erty rate of 29.8 percent—almost twice that of fami-
lies receiving their full payment.27 In 1997, about
three percent of the families receiving non-TANF
CSE services received child support payments large
enough to push them above the poverty line.28

The positive impact of these payments should
not be ignored, but for families receiving TANF,
child support is often another story. These families
receive no immediate benefit from child support
payments made on their behalf unless the state
chooses to pass through part of the payment. For
parents with no earnings after leaving TANF, child

Despite its intent as a cost
recovery program, child support
enforcement has become an
expenditure program.
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support is not a sufficient replacement.29 Many non-
custodial parents simply cannot pay as much in
child support as their children’s custodial parents
receive in TANF payments.

LOW-INCOME FATHERS

Low-income non-custodial fathers are the population
that the CSE system handles least effectively. About
one-third of non-custodial fathers (3.5 million) in
1998 lived in poverty. In 1999, only 30 percent of these
fathers paid child support, compared to a payment
rate of 72 percent for non-poor fathers.30

Several factors combine to produce this low pay-
ment rate from low-income non-custodial fathers.
Many of these fathers face
similar barriers to work as do
low-income custodial mothers
and thus do not earn enough
to pay significant amounts of
child support on a regular ba-
sis. Over 85 percent of poor
fathers have a high school di-
ploma or less. Only eight per-
cent work year-round in a
full-time job, and over half re-
port poor health or disability as the reason for not
working. An estimated 16 percent are institutional-
ized, mostly in prison.31

Support payments made by poor non-custodial
fathers tend to be higher relative to their incomes
than those made by non-poor fathers. In 1999, 28
percent of poor fathers who paid child support paid
over 50 percent of their income, whereas only two
percent of non-poor fathers paid over 50 percent.32

Many poor fathers receive a default child support
order based on an assumed income that may be in-
accurate if it assumes full-time, year-round work at
minimum wage or higher.33 These estimated orders
can lead to a low rate of collection even if non-cus-
todial parents are paying a high percentage of their
actual income.34

State policies vary in determining arrearages. At
one end of the spectrum, child support may be or-
dered starting when paternity is determined. At the
other end, states may add retroactive child support
payments from the child’s birth, Medicaid birthing
costs, retroactive TANF and Medicaid payments,
fees, and double-digit interest on arrears. This sud-
denly-accrued debt can be difficult to pay while also
paying the current order. The average case with
arrears has a balance of $8,487, and most of that debt
is to the state.35

Proponents of strong enforcement argue against
reducing award levels for low-income fathers, as the
minimum cost of raising a child is not lower for low-
income parents. Fathers should be responsible for
this debt like any other debt they incur, because the
well-being of their children depends on these pay-
ments. Solutions that assist low-income fathers in
making payments, or reduce payments, also risk
rewarding fathers who have the ability to pay but
do not. Solutions that increase enforcement mea-
sures, though, risk punishing fathers who truly can-
not pay without increasing collections. Proponents
of flexibility in award-setting often argue for a self-
support reserve that will allow the non-custodial
father to support himself and then provide what-
ever he can for the child. They note that the dead-

beat dad image does not
accurately describe many of the
parents who owe arrears, and
that unrealistically high levels
of debt discourage low-income
parents from making any pay-
ments.

To increase collections
among low-income non-custo-
dial fathers, some advocates
suggest support programs that

increase economic prospects. Employment and
earnings are the strongest factors that influence the
payment of child support orders, but low-income
fathers are less likely to receive government-funded
job-training services than low-income mothers.36

Several states operate programs that link state agen-
cies, courts, and community based organizations to
help low-income fathers get and keep jobs and con-
nect with their children. These programs may pro-
vide job search assistance, literacy programs, job
training, parenting classes, and support groups. Un-
fortunately, we know little about the effectiveness
of these programs. The only program of this type
that has been rigorously evaluated is the Parents
Fair Share (PFS) demonstration in Wisconsin. In
PFS, organizations helped non-custodial low-in-
come fathers work toward three goals: finding
higher paying, stable jobs; increasing payment of
child support; and becoming more involved par-
ents. The only significant increase in payments,
however, was due to the outreach process—many
participants revealed previously unreported em-
ployment during their intake interviews.37

In many states, custodial-parent families that are
receiving TANF experience no direct benefit from
any child support payments made on their behalf
because these states retain 100 percent of collections.

The number of custodial
fathers, never-married
parents, and non-parent
caregivers will increase
dramatically by 2009.
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This can discourage their low-income non-custodial
counterparts from paying, or motivate both parents
to arrange a system of informal support such as cash
or in-kind provision of diapers, food, or clothing.
These non-custodial parents may not respond to
increased enforcement or encouragement. They are
seeking a connection with their children that cannot
be replicated by making payments to the state.

TRENDS AND CHALLENGES

Improving collection rates is likely to become more
difficult. CSE programs face the same challenges as
many other social programs: growth in demand and
changing demographics of
the client base. The rapid
growth of the CSE caseload
in the 1990s is projected to
slow between 1998 and
2009, but the child support
population (custodial and
non-custodial parents and
children) will still grow
faster than the general
population over the next
ten years. By 2009, it is pro-
jected that the child sup-
port population will be 72
million people. Thirty mil-
lion children will be eligible for child support.38

The number of custodial fathers, never-married
parents, and non-parent caregivers will increase
dramatically by 2009. The CSE system has per-
formed poorly on behalf of custodial fathers, never-
married parents, and minorities. Custodial fathers
in 1999 had an award rate of only 39.2 percent.39

Increases in non-custodial mothers could reveal
difficulties similar to those the system currently
experiences with low-income non-custodial fathers.
The increase in never-married custodial mothers
could also drive down receipt rates, as only about
48 percent of these mothers had awards in 1999,
compared to about 69 percent of mothers who had
ever been married.40 Never-married parents are the
most difficult to serve by any measure, and that
means more resources are consumed to improve
their receipt rates.

Hispanics will experience faster child support
population growth than any other racial or ethnic
group except Asians. Hispanic populations in the
United States have lower median incomes and edu-
cational attainment than non-Hispanic whites.
These characteristics are correlated with lower pay-

ment rates, but lower incomes also mean greater
need for regular child support payments. In 1999,
however, only 49 percent of Hispanic custodial
mothers had a child support award, compared to a
rate of about 72 percent for non-Hispanic white
mothers.41 Increases in both never-married custodial
mothers and Hispanic custodial mothers will also
mean increases in low-income non-custodial fa-
thers, for whom we currently have few successful
collection strategies. Growth in these populations
must be met with resources and creative solutions
to avoid a drop in collection rates.

Funding for the system will also become an issue.
States that have relied on TANF reimbursement
collections to finance their CSE programs are

searching for new sources of
funding as TANF rolls have
dropped. The non-TANF
population that receives ser-
vices is growing faster than
the TANF and post-TANF
populations, but offers no op-
portunity for cost recovery.42

There is also some possibility
that Congress will discuss
lowering the reimbursement
rate for state administrative
costs in 2003 because about
half of the states make a profit
on their CSE program from

retained collections, federal reimbursement, and
performance incentives.43 The year 2000, though,
was the first year in which states collectively lost
money.44 For individual states that lose money, a
drop in federal reimbursement would strain the
capabilities of their CSE programs—and all states
are facing fiscal pressures from declining revenues
and growing costs in health programs. Any increase
in TANF caseloads due to the current recession
might increase retained collections, but those rev-
enues might not replace a cut in federal funding.

An interesting development in federal policy is
the intersection of marriage and responsible father-
hood promotion with child support enforcement. In
1993, Congress tried encouraging voluntary pater-
nity establishment for the first time. Since then,
marriage promotion has become a dominant theme
in debates around welfare reform. In 2003, Congress
will likely consider several initiatives that promote
marriage and increased involvement of fathers.
President Bush’s budget for the 2004 fiscal year, as
well as several other pieces of legislation, includes
grants for government programs and community
and faith-based initiatives in this area.45 Research

The appeal of CSE
programs for cost
avoidance is the premise
that if custodial parents
had more income, they
wouldn’t be eligible for as
many public benefits.
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indicates that father absence has negative effects on
children, and increased contact with an absent par-
ent is correlated with increased child support pay-
ments. Advocates for children understand this and
agree that married two-parent households are usu-
ally best for children. Their concern is that funding
for these initiatives will crowd out funding that
currently helps custodial-parent families provide
for their children, and that the emphasis on mar-
riage will dominate over efforts to help parents and
families in their current situations.

RECOMMENDATIONS

CSE programs enjoy support from conservatives
and liberals alike. As such, improvements that re-
quire investment are not an impossible dream. The
108th Congress will likely consider changes to the
CSE system. The following recommendations can
be used to guide short-term decisions, but are de-
signed to address longstanding problems in the
system.

IMPROVE STATE REPORTING

Performance of the CSE system cannot be judged
without knowing more about how much state pro-
grams are not collecting. The small percentage of
arrearages paid compared to the percentage of cur-
rent obligations paid is hard to explain without this
data, and federal policymakers cannot devise strat-
egies to increase collection rates without more infor-
mation.46 The federal government should also
collect better data on why states differ so widely in
their performance. The frequent adoption of state
innovations by the federal government is a sign that
many states have valuable experience to share. Yet
the wide variations in cost effectiveness and collec-
tion rates demonstrate that many states also have
much to learn.47 The composition of reported
arrearages should be explored, because it reflects on
state performance and could explain some of the
differences between states. The federal government
currently publishes a list of best practices every
year, but a more systematic evaluation of the data
would help.

Finally, the federal government should support
research on whether support orders for low-income
fathers, often set at default levels or at high percent-
ages of their income, are overly burdensome or
unrealistic. To design better strategies for low-in-
come fathers, we need to know what drives award
setting. To more accurately measure performance of
CSE programs, we must know if the award-setting

standards used by the system are reasonable.

DETERMINE HOW TO HELP LOW-INCOME NON-
CUSTODIAL PARENTS

If payment levels are set so high that employment
is disrupted through loss of housing or transporta-
tion, or if the non-custodial parent is driven away
from the formal economy, then long-term continu-
ity of payments is jeopardized in favor of short-term
quantity. If these parents cannot make enough to
support themselves, they will not be able to support
their children. The federal government must test
strategies to help low-income non-custodial parents
do more for their children. Wisconsin’s demonstra-
tion project misfired partly because it ventured into
an unknown area. Lessons learned from this, and
from efforts in other states, should be tested else-
where to develop strategies that increase collections.

The following suggestions for helping low-in-
come parents should also be examined for their
potential to increase collections. First, parents who
take financial responsibility for their children could
be rewarded, even if they do not have physical cus-
tody. The most likely avenue for this reinforcement
is the Earned Income Tax Credit (EITC). Non-cus-
todial parents are not currently eligible for the EITC
because they cannot claim their children as depen-
dents. The EITC could be changed to support low-
income non-custodial parents who work and pay
child support. This may not increase collections
from those who do not pay now, but may increase
the likelihood that paying parents can continue their
payments regularly. EITC expansion, however,
could represent a sizeable government expenditure.

Several experimental state programs allow for
the reduction of child support debt owed to the state
for participants in state programs that include work.
Other states have developed partial debt amnesties
for those who establish a record of timely payment
(much like interest rate reductions for on-time pay-
ers of student loans). These programs reward efforts
by non-custodial parents to meet their obligations
and may reduce debt that is, in reality, uncollectible.
More information about state arrearages would
enable states to see how much they stand to gain or
lose by forgiving this debt.

Finally, either the federal government or a state
should explore how non-custodial parents can be
credited for in-kind support. This informal support
is usually framed as a problem, the solution for
which is to redirect the giving to the official pay-
ment system. But given the feeling of connection
that these direct contributions provide, it might
make more sense to allow non-custodial parents to
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continue providing this support and claim it. The
goal of the system is to get resources to children, not
to operate a formalized child support payment
mechanism. Also, custodial parents who receive
cash assistance have their benefits reduced for re-
ceiving in-kind assistance if that assistance is re-
ported. This double standard recognizes the
importance of in-kind help to custodial parents, but
considers provision of this help by non-custodial
parents as a way to evade responsibility. Changing
this standard might be impractical due to the record
keeping requirements, but a pilot program would
at least produce more information about how fami-
lies interact with the system and how to increase
their engagement.

MAINTAIN FUNDS FOR PROGRAMS THAT WORK

Like most people, unmarried parents desire family
integration and stability.48 The federal government
is taking a positive step in trying to support these
fragile families with programs that help them real-
ize this desire for positive involvement. Increased
visitation brought about by grant-funded programs
has undoubtedly improved children’s financial and
emotional lives. The popularity of these initiatives
should encourage advocates for low-income par-
ents and children to participate in their design and
implementation, ensuring that these families re-
ceive services that build on their strengths. How-
ever, there is a danger that in focusing on marriage
and responsible fatherhood, money will be diverted
from proven strategies for supporting children.
There is also little research available about what
programs might be effective in encouraging unmar-
ried parents to marry or unwed fathers to be in-
volved with their children.49 As with strategies for
supporting low-income fathers, we need more re-
search before shifting resources away from tech-
niques that have helped many non-custodial
families raise their children.

IMPROVE WITH INFORMATION TECHNOLOGY

The future of child support enforcement promises
more complicated cases, requiring greater invest-
ment and more flexible and creative solutions.
These solutions, along with increases in the quality
and quantity of data that states should report, mean
greater investments are required in data manage-
ment capacity. This has historically been a weak
point for state CSE programs. In 1980, the federal
government authorized a match of 90 percent for
state data management systems. Only five states
met a 1995 deadline to automate, and the rest were
given two additional years to comply. As that dead-

line was approaching, the U.S. General Accounting
Office criticized the Office of Child Support Enforce-
ment for failing to lead effectively.50 Many states still
struggle with demands that their systems interface
with the systems that administer TANF funds, a
critical task in the era of time-limited benefits.51 The
federal government must continue its dedication to
assisting states in building information technology
infrastructure.

CONCLUSION

The CSE program has made a substantial, positive
contribution to the living conditions of children
raised in single parent households. The changing
demographics of the child support population,
however, will challenge programs to decipher the
reasons for non-payment and develop creative re-
sponses. Methods such as marriage promotion
should complement, but not replace, the enforce-
ment tools developed by federal and state govern-
ments that have helped millions of custodial-parent
families provide for their children.
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necting Schools and Libraries to the Internet: Empty
Promises or Worthwhile Goals?”

Zusman, Eric. “A River Without Water: Examining Water
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Education in the Los Angeles Unified School District.”
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