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“Making Race: The Role of Free Blacks in the Development of New Orleans’
Three-Caste Society, 1791-1812” excavates the ways that free people of African descent
in New Orleans built an autonomous identity as a third “race” in what would become a
unique racial caste system in the United States. I argue that in the time period I study,
which encompasses not only the Louisiana Purchase of 1803, but also the rise of
plantation slavery and the arrival of over twelve thousand refugees from the revolutiontorn French West Indies, New Orleans’s free blacks took advantage of political, cultural
and legal uncertainty to protect and gain privileges denied to free blacks elsewhere in the
South. The dissertation is organized around three sites in which free blacks forged and
articulated a distinct collective identity: the courtroom, the ballroom, and the militia.
This focus on specific spaces of racial contestation allows me to trace the multivalent
development of racial identity. “Making Race” brings together the special dynamism of
the Atlantic world in the Age of Revolution with the ability of individuals to act within
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structures of power to shape their surroundings. I show that changing political regimes
(in the time period I study New Orleans was ruled by the Spanish, the French and the
Americans) together with the socio-economic, ideological and demographic impact of the
Haitian Revolution created opportunities for new social and legal understandings of race
in the Crescent City.

More importantly, however, I show how members of New

Orleans’s free black community, strengthened numerically and heavily influenced by
thousands of gens de couleur refugees of the Haitian Revolution, shaped the racialization
process by asserting a collective identity as a distinct middle caste, contributing to the
creation of a tri-racial system.

xii

Table of Contents

Introduction .............................................................................................................1
Free Blacks in Slave Societies ........................................................................5
Race and Revolution in the Atlantic World..................................................13
The Laws and Legal Systems in Racially Based Slave Societies.................24
Organization of the Dissertation ...................................................................32
Chapter 1 Racial Identity Formation in a Burgeoning Port City ..........................34
Chapter 2 "When the Question is Slavery or Freedom:" The Legal
Construction of Three Races in Early New Orleans ....................................56
New Orleans in the Age of Slavery and Revolution ....................................58
Making Slavery: The Precariousness of Freedom .......................................63
Making Freedom: Status Suits in the New Orleans City Court ....................67
Making Race: The Legal Resolution of the Slave-Free Paradox.................81
Conclusion ....................................................................................................88
Chapter 3 The Power of Weakness: Free Black Women in the New Orleans
City Court
.....................................90
Black Litigation in Spanish Louisiana and the Impact of the Louisiana
Purchase ...............................................................................................92
Escape From Marriage Law: The Litigiousness of Free Women of
African Descent ...................................................................................98
The Power of Weakness: Fraud and Assault Cases in the New Orleans City
Court ..................................................................................................106
The New Racial Order: Changing Color and Changing Laws ...................118
Conclusion ..................................................................................................121

xiii

Chapter 4 The Politics of Dancing: Control, Resistance, and Identity in the
Early New Orleans Ballroom......................................................................123
Fear of Black Dancing and the Origins of the Public Ball .........................126
Vice, Violence, and the Origins of the (Tri-) Colored Balls.......................130
The Great Purchase, Immigration, and the Segregation of Dancing
Centers ...............................................................................................138
Control, Resistance, Identity and the Origins of the Quadroon Balls.........143
Conclusion ..................................................................................................155
Chapter 5 "We Shall Serve with Fidelity and Zeal:" The Citizen-Soldiers of
the Free Colored Militia..............................................................................156
The Demographics of Defense: Free Colored Militias in New World
Slave Societies ...................................................................................158
Fear and Opportunity: the Free Colored Militia in Spanish Louisiana
During the Age of Revolution............................................................163
"Free Citizens of Louisiana:" The Free Colored Militia in Territorial
New Orleans.......................................................................................170
The Militia's Swansong: Andrew Jackson and the Battle of New Orleans 182
Conclusion ..................................................................................................184
Conclusion "In [and Outside] the Eye of Louisiana Law:" Creole of Color Identity
Before and After Plessy ......................................................................................186
Bibliography .......................................................................................................193
Vita .....................................................................................................................205

xiv

Introduction
In October of 2003, having recently arrived in New Orleans to do research for this
dissertation, I attended the “Creole Studies Consortium" held at Tulane University.1
Most of the people attending this gathering (which was part academic conference, part
genealogical convention, and part family reunion) called themselves “Creoles of color” or
simply “Creoles,” though it soon became clear to me that there was some disagreement as
to the precise meaning of this term.2

For some, a Creole is someone whose ancestors

were free people of color when slavery still existed in Louisiana.

For others, the

European ancestors of Creoles must have been of Spanish or (preferably) French descent.
The most exclusive definition holds that a true Creole can trace his or her French and
African ancestry back to the colonial period in Louisiana before the Louisiana Purchase.
Nevertheless, all agreed that a Creole is a person whose ancestors were free and of mixed
European and African descent with roots in pre-Civil War Louisiana. While they do not
deny their partial African ancestry, most of Louisiana’s present day Creoles do not selfidentify as “black” or even “African-American,” even though most people from outside
of the state Louisiana (and many within) would consider them to be such.
This dissertation examines the origins of the distinct racial identity of the group of
people who today call themselves Louisiana “Creoles” (or “Creoles of Color”) by
excavating the ways in which free people of color in early New Orleans built an
autonomous identity as a third “race” in what would become a unique racial caste system
1

The Creole Studies Consortium was established by The Louisiana Creole Heritage Center at
Northwestern State University and the Deep South Regional Humanities Center at Tulane University. The
Consortium's goal is “to tell the story of the Creole people who figure prominently in the history of not
only Louisiana but that of America itself.”
2 Indeed, the keynote address at the “Creole Studies Consortium concerned the disputed meaning of the
term “creole.”
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in the United States. I argue that in the last decade of the eighteenth and first decade of
the nineteenth centuries, a time period that encompasses not only the Louisiana Purchase
of 1803, but also the rise of plantation slavery and the arrival of over twelve thousand
refugees from the revolution-torn French West Indies, New Orleans’s free people of color
took advantage of political, cultural and legal uncertainty to protect and gain privileges
denied to free blacks elsewhere in the South. I show that changing political regimes (in
this time period New Orleans was ruled by the Spanish, the French and the Americans), a
transforming economy, and the ideological and demographic impact of the Haitian
Revolution combined to create opportunities for new cultural and legal understandings of
race in the Crescent City. More importantly, however, I show how members of New
Orleans’s free colored community, strengthened numerically and heavily influenced by
thousands of gens de couleur refugees, shaped the racialization process by asserting a
collective identity as a distinct middle caste, contributing to the creation of a tri-racial
system. In other words, the emergence of a three tiered racial caste system in the
Crescent City was not the necessary product of global structures. Rather, the free people
of color of New Orleans made their own distinct racial identity, and protected the relative
rights and privileges that went with it.
“Making Race” is a local history that addresses broad issues regarding historical
change. Though “local” histories allow for greater concentrations of evidence and more
detailed explorations of the subtleties of human experience, what “big questions” can the
historian ask of “small places?”

Historians have tendered several different and

sometimes competing answers to this question. According to the gap-filling view of
history, the large picture of, say, early American history is like a big jigsaw puzzle with
each local history like an individual piece. Eventually, if enough historians pitch in and
do their part, the reasoning proceeds, the picture will be complete. Local histories can
2

also illustrate the potential for different historical outcomes, serving the purpose of
turning “givens” into “contingents.” Some works of local history claim that a particular
region or community was representative of a broader society, while others make no
explicit claims to typicality but assume as much based on what they perceive to be an
obvious importance of the community being studied. On the other hand, some historians
use local history to refute well-established theses or complicate broad explanatory
schemes. In this vein, a great many cultural and social historians have examined the
daily lives of oppressed groups in local communities to highlight their humanity, dispel
the notion that their subjects were passive and helpless victims of oppression, and
develop their contributions to the broader society.3
While all of these methodologies deepen our understanding of the past, my
approach to local history is most heavily influenced by Thomas Holt’s article “Marking,
Race-Making, and the Writing of History.”4 While the essay is not explicitly written in
support of local history it offers a model for studying local communities.

Holt’s

methodology, which he calls “everydayness,” is especially useful for social and cultural
historians because it “seeks to ferret out sources for the experiences and voices of nonelites, of the popular and the relatively powerless.” Holt tackles what he calls “the levels
problem,” or “the problem of establishing the continuity between behavioral explanations
sited at the individual level of human experience and those at the level of society and
social forces.” “Everydayness,” therefore, seeks to discover the “linkages” between the
3 See, for example, Peter Wood, Black Majority:Negores in Colonial South Carolina from 1670 throuh the
Stono Rebellion (New York, 1974), in which the author examines the contributions of Africans and
African-Americans to early colonial South Carolina. Wood successfully refutes the assumptions of many,
if not most, early historians of slavery that Africans were an inactive and backward people who made a
slow transition from barbarism to civilization and had little, if anything, to contribute to American society
and culture. This view of Africans and African-Americans was first expressed in an historical work by
U.B. Phillips in the early twentieth century and was not successfully challenged on any grand scale until the
advent of the “new” social history. See also Melvin Ely, Israel on the Appomattox: A Southern Experiment
in Black Freedom from the 1790s through the Civil War (New York, 2004).
4 American Historical Review (Feb, 1995)
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macro level and the micro level, or to understand how the large and “important” cultural
and material forces are articulated with and expressed through the small and
“unimportant,” as well as vice versa, how the concrete and mundane actions of the
everyday transform and/or reinforce the abstract global structures. The task for historians
of local history, then, is to understand the global/local dialectic.
I explore the global/local dialectic in early New Orleans through the interaction of
individuals within institutions of power, resulting in transformations of cultural and legal
perceptions of race in the region. My main primary sources for this exploration are the
records of the New Orleans City Court, a tribunal that existed from 1806 to 1813. These
documents, which record the civil disputes of people living and doing business in New
Orleans during one of the most dynamic periods in the city’s history, were only recently
organized and, prior to my arrival at the archives in September, 2003, had never been
systematically examined. The records of the New Orleans City Court tell us a great deal
about legal contestations and constructions of race in early New Orleans. Yet, I also
examine cultural sites of identity formation, such as the dancehall, the militia, and the
trade shop. For this, I rely, in addition to court and notarial records, on other primary
sources such as newspapers, travelers’ accounts, and letter books.

Together, these

records reveal the interplay of law and culture in the formation of a new legio-racial order
in New Orleans.
Building on the existing scholarship, my dissertation contributes to three broad
historiographical conversations: those involving free people of African descent in slave
societies, race and revolution in the Atlantic World, and the laws of race and slavery.
New Orleans in the twenty years straddling the Louisiana Purchase is a great place in
time to examine all three of these topics, because it was during this period of
revolutionary dynamism that the city’s free people of color forged a distinct cultural and
4

legal identity as a third race. I begin my study in 1791, because this was the year of the
outbreak of the Haitian Revolution, an event that had a profound economic, demographic,
and cultural influence on the Crescent City. Beginning shortly thereafter, Louisiana
experienced a plantation revolution stemming from new methods in sugar production and
the invention of the cotton gin in 1793. I end my study in 1812 because this was the year
Louisiana became a state, after spending eight years as the United States territory of
Orleans. In this short time span, New Orleans went from being a relatively insignificant
backwater town in the Spanish empire to being the most important port city in the Slave
South.
FREE BLACKS IN SLAVE SOCIETIES
While the existing literature on slavery in the United States is vast and dense, the
historiography of free blacks in slave societies is significantly smaller and less complex.
The field contains dozens of local studies of free people of African descent in the
antebellum South dating as far back as the 1920s. With a few exceptions, most notably
John Hope Franklin’s study of free blacks in North Carolina, however, none of the works
produced in the first half of the twentieth century made lasting impressions in the field.
Furthermore, several broad studies of slavery include discussions of free people of
African descent, but these works generally assume a racial solidarity among free and
enslaved blacks and do little to explore the origins and ramifications of their legal status
as free.5
5 In the words of one reviewer, the classic works on slavery “tended to homogenize the black experience,
portraying free and slave Negroes as members of the same community united by color and culture if not
legal status.” See Rankin’s review of Ira Berlin’s Slaves Without Masters in the Journal of Southern
History (May, 1976). Three classic works on slavery illustrate this point: Ulrich Bonnell Phillips,
American Negro Slavery: a survey of the supply, employment and control of Negro Labor as Determined by
the Plantation Regime (New York, 1918); Kennth Stampp, The Peculiar Institution: Negro Slavery in the
Antebellum South (London, 1956); and Eugene Genovese, Roll Jordan Roll,Tthe World the Slaves Made
(New York, 1974). Phillips’s book devotes one chapter (thirty pages long) to “free Negroes,” immediately
following a chapter on town slaves. Most of the book is dedicated to discussing the plantation regime, and
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Ira Berlin’s 1974 classic, Slaves Without Masters, is the first and still the only
comprehensive study of free blacks in antebellum America and remains the foremost
authority on the subject. Slaves Without Masters is a synthetic work that relies heavily on
previously published local studies of free blacks, especially those in North Carolina,
Virginia, and Louisiana.6 Nevertheless, the book makes several clear arguments that
have framed the discussion of free blacks ever since its publication.

The primary

argument, reflected in the book’s title, asserts that whites (in the North and the South),
acting through the state, restricted the rights, privileges, opportunities and movement of
free blacks in such a way as to make their lives nearly indistinguishable from those of
slaves.7
Many more local studies have appeared since 1974 that have tended to complicate
the picture of free African-American life in the antebellum South advanced in Slaves
Without Masters. This is, in part, due to the growing literature on race relations in early
Louisiana, which, for the most part, asserts that the racial structure in the region, where a
three-caste system existed, was markedly different from the rest of the U.S. South, which

the two chapters on town slaves and free Negroes are intended to provide perspective for this discussion.
Kenneth Stampp does not have a separate chapter or section on free blacks in The Peculiar Institution.
Instead, his discussion of free blacks comes in the context of two themes; first, the racial basis of new
world slavery and the consequent view of free blacks as an anomaly and second, the precarious freedom for
free blacks. Eugene Genovese devotes about fifteen pages in Roll Jordan Roll to free blacks in a section
about “privileged” African-Americans in the antebellum South; or those who were not enslaved field
hands. In this section Genovese discusses, in addition to “free Negroes,” domestic slaves, drivers, slave
artisans, and the sexual partners of white masters.
6 See John Hope Franklin, The Free Negro in North Carolina, 1790-1860 (Chapel Hill, 1943); Luther
Porter Jackson, Free Negro Labor and Property Holding in Virginia, 1830-1860 (New York, 1942); and
H.E. Sterkx, The Free Negro in Antebellum Louisiana (Rutherford, Madison, and Teaneck, N.J., 1972).
7Ira Berlin, Slaves Without Masters: The Free Negro in the Antebellum South (New York, 1974). Berlin’s
“secondary theme” is the nature of southern race relations for which the thesis is “that in learning to deal
with free blacks before the Civil War, Southern whites developed institutions, standards of personal
relations, and patterns of thought which they applied to all blacks after Emancipation.” A third theme of
the book draws a contrast between the lives of free blacks in the upper South and of those in the lower
South. “Although the deep South was more extreme in its proslavery ideology, the tiny group of free
people of color living there was better educated, wealthier, and more skilled and enjoyed closer relations
with aristocratic whites than their counterparts in the upper South.”
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was essentially bi-racial.8

Laura Foner sums up this prevailing view as follows,

“Louisiana’s free colored community was not only the biggest in the Deep South, but its
members had a social, economic, and legal position far superior to that of free Negroes in
most other areas of the South, even those in which the free Negro population was
substantial.”9 The presence in antebellum Louisiana of a middle caste of free people of
color has made it difficult for historians to generalize about race relations in the U.S.
South, a difficulty Berlin acknowledges in Slaves Without Masters. “In their numbers,
origins, traditions, and place in society,” Berlin writes, “the gens de couleur of Louisiana
were unlike the free Negro caste of Revolutionary America.” In addition, local studies of
other areas in the slave South further complicate Berlin’s thesis by demonstrating that
although the state may have imposed severe legal restrictions against free blacks, the
most onerous of these restrictions were rarely enforced.
Nevertheless, the thesis that most free people of color in the South lived as slaves
without masters continues to thrive, despite these findings, as historians have been
reluctant to take on Berlin.

Suzanne Lebsock’s Bancroft prize winning book Free

Women of Petersburg, for example, shows that most free black women in the Virginia
city were gainfully employed and that free women of color may have been the city’s

8

For the most recent literature on race relations in New Orleans see Kimberly Hanger, Bounded Lives,
Bounded Places: Free Black Society in Colonial New Orleans, 1769-1803( Durham: Duke University
Press, 1997); and Thomas Ingersoll, Mammon and Manon in Early New Orleans: The First Slave Society in
the Deep South, 1718-1819 (Knoxville: University of Tennessee Press, 1999). See also the forthcoming
book of Jennifer Spear, Intimate Colonialism: Race, Sex, and Social Order in Colonial New Orleans. The
following articles also study free blacks in Louisiana and New Orleans. Laura Foner, “the Free People of
Color in Louisiana and St. Domingue: A Comparative Portrait of Two Three-Caste Societies,” in Journal of
Social History 3 (June 1970): 406; Donald Everett, “Free Persons of Color in Colonial Louisiana,” in
Louisiana History, VII (1986); Everett, “Emigres and Militiamen: Free Persons of Color in New Orleans,
1803-1815,” in Journal of Negro History (1972); Thomas Ingersoll, “Free Blacks in a Slave Society: New
Orleans, 1718-1812,” in William and Mary Quarterly (April, 1991); Kimberly Hanger, “‘The Fortunes of
Women in America:’ Spanish New Orleans’s Free Women of African Descent and Their Relations with
Slave Women,” in Discovering the Women in Slavery, (Athens: University of Georgia Press, 1996). Daniel
Usner, Indians, Settlers, and Slaves in a Frontier Exchange Economy (Chapel Hill, 1992) is also useful.
9 Foner, 407.
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“most autonomous women.” Nevertheless, Lebsock urges, “the high rate of gainful
employment, and the high incidence of female headed households as well, were badges
of oppression.”10 Even when historians find evidence that free people of African descent
took control of their lives in important and meaningful ways, therefore, they tend to
couch their findings in terms of racism and oppression.
With his recently published book Israel on the Appomattox, Melvin Ely has
become the most vocal critic of the Berlin thesis. Initially, Ely’s book was intended to be
a study centered on Israel Hill, the four hundred acre plot of land in Prince Edward
County, Virginia occupied by Richard Randolph’s emancipated former slaves and their
descendants. But the study eventually broadened into an examination of the interactions
of free blacks, slaves and whites throughout the county from around 1790 to the eve of
the Civil War. Ely’s research is impeccable; he sifted through every court record of
Prince Edward County for the entire seventy-year period in addition to viewing numerous
other sources. His findings show a significant disjuncture between the abstract ideology
regarding free people of African descent, as reflected in the laws, treatises and
prescriptive literature, and the everyday interactions between free people of color and
whites. Moreover, after carefully reviewing the secondary literature of local studies of
free blacks, he posits that this thesis probably applies to much, if not all, of the
antebellum South. Quoting the work of Gary Mills writing about Alabama, Ely asserts,
“‘whites did not fear the widow next door who was a founding member of their church or
hate the barber with whom they hunted. Instead, it was the vague and theoretical mass of
black freedmen that troubled them.’”11 Ely has shown, in other words, that many whites

10 Suzanne Lebsock, The Free Women of Petersburg: Status and Culture in a Southern Town, 1784-1860
(New York, 1985), p 103.
11 Ely, 463 quoting Gary B. Mills, “Miscegenation and the Free Negro in Antebellum “Anglo” Alabama: A
Reexamination of Southern Race Relations,” Journal of American History, 68, no. 1, (June 1981).
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treated free black individuals with respect, even if they hated and feared free blacks as an
abstract group.
Unlike scholars before him who found similar disjunctures between ideology and
practice but refused to challenge the thesis of Slaves Without Masters, moreover, Ely
explicitly questions Berlin’s “general propositions about free blacks’ having been treated
as virtual slaves.”12

According to Ely, while Berlin’s depiction of anti-free black

ideology is accurate, this ideology did not reflect the day-to-day reality of free blacks.
Ely demonstrates, for example, that judges simply ignored the rules of evidence
prohibiting free blacks from testifying against whites in scores of cases, suggesting that
judges, who saw free black litigants as real human beings rather than abstractions, treated
them with respect and dignity. For Ely, what the judges did is far more important than
what the law said because “human behavior governs quality of life, whatever the abstract
ideas, spoken or unspoken, that underlie it.”13 Ely’s work contributes to a growing body
of literature that seeks to bring human complexity to the black experience in the
antebellum South.
My work on the racial identity formation of free people of African descent in
early New Orleans builds on the work of Berlin and Ely by showing the relationship of
the abstract to the concrete and vice versa. Since Slaves Without Masters is a broad study

12 Ely, 465. Ely suggests that scholars are still reluctant to reject Berlin’s thesis because they are hesitant
to allow that whites (the beneficiaries of the oppressive system of racially based slavery) could treat men
and women of African descent with respect and dignity. “I suspect,” he states, “that many people – even
those who accept the picture of free black accomplishment that I paint here – will not part easily with the
idea that free African Americans lived under the heel of relentlessly hostile white neighbors.” Ely contends
that while most historians are eager to point to the ability of free blacks to maintain their dignity and a
certain degree of autonomy in the face of oppressive institutions, they are far less willing to accept that
whites “left space in which free blacks could act as something other than slaves.” Despite his criticisms of
the thesis, however, Ely still claims that Slaves Without Masters “book retains its place alongside other
crucial works…that drew readers’ attention to an American outrage: our society’s methodical violation of
its founding ideals as it excluded from civil life, education, and the embrace of human equality most of the
relatively few blacks it did not hold in outright bondage.” 465
13 Ely, 436.
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of the antebellum South, it necessarily privileges the abstract, relying on depictions of
free blacks found in state laws, newspapers, and prescriptive literature. Since Israel on
the Appomattox is a local study of one county in Virginia, on the other hand, Ely uses
sources (primarily court records) that reflect the concrete interactions of individual free
blacks with whites, slaves, and other free blacks.

Yet, rather than demarcating

boundaries between abstract ideology and human behavior, my dissertation explores the
linkages between the two. I show how individual interactions at the local/concrete level
actually changed the abstract perceptions of free people of color in Louisiana. New
Orleans during the Age of Revolution is a great place in time to study these linkages
because it was there and then that abstract cultural and legal constructions of race were
ripe for change.
Almost all historians of race in early New Orleans agree that free people of color
in Louisiana occupied a privileged position in their society relative to free blacks in the
rest of the U.S. South, with Thomas Ingersoll being the one notable exception. One of
the central arguments of Ingersoll’s 1999 monograph, Mammon and Manon in Early New
Orleans, is that the Crescent City was a bi-racial society, just like every other slave
society in the South. This position is reflected in the organization of the book itself.
Each of the book’s three sections, dealing with the French, Spanish, and early American
periods respectively, contains, in addition to other chapters, one chapter on the “planter
class” and another chapter discussing the “black majority,” including slaves and free
blacks, where he treats both groups as if they had common interests. But he makes this
claim in the face of overwhelming evidence to the contrary. As my dissertation shows,
free people of color in New Orleans held dances in grand ballrooms twice a week
whereas slaves danced on Sundays in outdoor public squares. Free people of color could
enter into contracts with and testify in court against whites while enslaved blacks could
10

neither legally own property nor file suit for anything except their own freedom.
Moreover, free people of African descent and slaves could not legally marry each other.
Perhaps most tellingly, on several occasions during the Age of Revolution free men of
color took up arms and joined forces with white planters in quelling disturbances and
uprisings amongst the slave population. Furthermore, these distinctions were reflected in
the prescriptive literature about and the laws of the region (both produced by whites).
One cannot talk about slaves and free people of color in New Orleans as if they had
common interests when they were distinguished economically, culturally, and legally, in
so many important ways.
Although most historians agree that New Orleans had a true three-caste system,
there is no clear consensus as to the origins of this system. Most scholars simply assume
that it was a product of Louisiana’s French and Spanish colonial heritage and/or the
Caribbean influence in New Orleans.14 In her Journal of Southern History article Laura
Foner seeks to “explain why Louisiana’s social and racial pattern was a three-caste
system” by comparing it to the “three-caste system in the French colony of St.
Domingue.” She does indeed offer a comparison but no explanation. Kimberly Hanger
effectively demonstrates that the Spanish policy of coartacion (the legal right of slaves to
purchase their own freedom with or without their masters’ consent) played a key role in
the growth of New Orleans’s free colored population in the three plus decades of Spanish
rule. This created a fluid social structure rather than a rigid caste system, however, and,
in Hanger’s words, “a true collective free colored identity did not emerge until sometime
after the Louisiana Purchase.” Historian Paul Lachance has written several articles about
various waves of immigration into Louisiana from the revolution torn French West
14 Ely himself perpetuates his presumption when, citing Sterkx, he asserts, “Louisiana was home to a large
population of sometimes well-off free mulatto gens de couleur, secured in certain rights since colonial
times under Spain and France.” Ely, 463.
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Indies, focusing on the arrival in 1809-10 of close to ten thousand Haitian refugees
leaving Cuba, where they had been living in exile since 1804. His exhaustive research
demonstrates that, at least in demographic terms, the Caribbean influence on New
Orleans was substantial. The free colored community went from being nineteen percent
of the population in 1805 to twenty-nine percent in 1810. Lachance also published an
article entitled “The Formation of a Three-Caste Society: Evidence from Wills in
Antebellum New Orleans.”

Looking for evidence in wills of long-term interracial

relationships in New Orleans over a sixty-year period (1805-1863), Lachance shows,
with typical thoroughness and clarity, that racial endogamy became the norm in New
Orleans sometime around 1820. Thus, by the beginning of the antebellum period, the
racial fluidity of Hanger’s Spanish New Orleans had ceased to exist.15
Building on the work of these scholars, my dissertation shows that New Orleans’s
free people of color, many of whom were West Indian refugees, took advantage of
political, cultural and legal uncertainty during the Age of Revolution to protect and gain
privleges denied to free blacks elsewhere in the South, asserting their autonomy and
identity as free people at a time when New Orleans’s racial structure was in doubt. While
colonial heritage and proximity to the West Indies contributed to antebellum New
Orleans’s racial structure, neither predetermined the city’s three-caste system.
15

As

Foner, 408. Essentially, Foner’s explanation rests on unexamined assumptions about the importance of
colonial heritage. She argues that antebellum Louisiana was a three-caste society, colonial St. Domingue
was a three-caste society, they were both colonies of France, and, therefore, there must be something about
the laws and policies of the French colonial system that produces three-caste slave societies. Hanger’s
study in Bounded Lives, Bounded Places is limited in chronological scope to the period of Spanish rule in
Louisiana and does not examine the response of New Orleans’s free colored community to changing
institutions and regimes after the Louisiana Purchase. In the epilogue to Bounded Lives, however, she does
posit that after the Louisiana Purchase, Louisianans “increasingly disposed toward Anglo racial attitudes
and legal traditions” moved to control every action of people of African descent, both enslaved and free.
While the body of her book does of good job of portraying race relations in New Orleans from the point of
view of free blacks, her brief discussion of the territorial period tends to downplay the agency and influence
of free blacks. See also the following two articles by Paul Lachance; “The 1809 Immigration of SaintDomingue Refugees to New Orleans: Reception, Integration, and Impact,” Louisiana History 29 (1998);
and “The Formation of a Three-Caste Society: Evidence from Wills in Antebellum New Orleans,” Social
Science History 18 (1994): 211-42.
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Lachance demonstrates in “Formation,” all whites (Americans, French and Spanish
speaking creoles, and West Indians alike) sought harsher restrictions on free people of
color (as well as slaves) in the early years of American rule.16 Nevertheless, on the dance
floor, on the battlefield, in the public squares, and in the courtroom free colored men and
women fought back, eventually, securing a position as a racially distinct middle caste, not
because whites allowed them to, but because whites had little choice in the matter. As
free men and women of African descent negotiated with powerful white men within these
institutional settings, they gained certain legal rights and cultural privileges at the same
time that they forged a distinct racial identity as “people of color.”

RACE AND REVOLUTION IN THE ATLANTIC WORLD
The historiography of race and revolution in the New World is not as old as the
literature on slavery or even free blacks in the U.S., but it is very rich nonetheless. Some
of the great works on the American Revolution and early American republic contributed
to the discussion by addressing the apparent contradiction between the revolutionary
ideology of “liberty” and “equality” and the socio-economic reality of slavery. In his
1967 book, The Ideological Origins of the American Revolution, Bernard Bailyn used the
phrase “contagion of liberty” to describe the impact of revolutionary ideology reaching
far beyond the boundaries of the American colonists’ struggle for independence. In
Bailyn’s words, “the presence of an enslaved Negro Population in America inevitably
became a political issue…. The contrast between what political leaders in the colonies
sought for themselves and what they imposed on or at least tolerated in others became too
glaring to be ignored and could not be lightened by appeals to the Lockean justification

16

These whites succeeded in enacting a new Black Code in 1806, which, among other things, abolished
coartacion.
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of slavery.” Many elite white men began to fear that the ideology was “a disease that was
spreading uncontrollably throughout the body politic.” Although he was writing about
colonial Virginia, and not post revolutionary America, Edmund Morgan argues that
slaveholders resolved the slave/free paradox by adhering to a form of “republican
racism.” According Morgan, the most ardent republicans at the time of the revolution
were slaveholders. He shows that “slavery occupied a critical, if ambiguous position” in
the republican thought of Southern planters. “It was the primary evil that men sought to
avoid for society as a whole by curbing monarchs and establishing republics. But it was
also a solution to one of society’s most serious problems, the problem of the poor.”
Virginians told themselves that they were more “republican” than both England
and other colonies because they had solved this problem since most of the poor were
enslaved. Of course, this belief system depended on the racist presumption that Africans
and African-Americans (unlike those of British descent) were not ready for freedom. It
was part of a republican ideology that reconciled African-American slavery with white
freedom.17
While Bailyn and Morgan focused on elite fears concerning “the contagion of
liberty” and attempts to reconcile the “contradiction between the proclaimed principles of
freedom and the facts of life in America,” the advent of cultural history beginning in the
1980s has led to scholarly examinations of free and enslaved blacks’ appropriation of
revolutionary ideology. As James Sidbury explains “cultural appropriation occurs when
one group is inspired to make use of the ideas and practices of another, but perceives

17 Bernard Bailyn, The Ideological Origins of the American Revolution. (London: Oxford University
Press, 1969), see Ch. VI. Edmund S. Morgan, American Slavery, American Freedom: The Ordeal of
Colonial Virginia. (New York, 1975), see especially, pp. 380-81.
18 James Sidbury, Ploughshares Into Swords: Race, Rebellion, and Identity in Gabriel’s Virginia, 17301810 (Cambridge, U.K., 1997), p.5.
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those practices and ideas to have a relation to other cultural values that differs from that
of the originating group.”

Sidbury’s work on “Gabriel’s Virginia” illuminates the

process through which Richmond Virginia’s free and enslaved blacks appropriated
revolutionary ideology to build an “oppositional culture” and “formulate attacks on
slavery.”18 For purposes of this discussion the key point about cultural appropriation is
that in different contexts individuals took different meanings from (and gave different
meanings to) revolutionary discourse.
Closely connected to the idea of cultural appropriation is the concept of
“revolutionary emulation,” or the inspiration received by one group of people from
another to rise up against and try to throw off their perceived oppressors. There were
three major political revolutions in the Western world during the age of Revolution, the
American, French and Haitian revolutions. Each revolution carried forward the core
ideology of liberty and equality yet each revolution was progressively more radical than
its predecessor. The nine essays found in The Turbulent Time: the French Revolution
and the Greater Caribbean, edited by David Gaspar and David Geggus, examine how the
interconnected revolutions in France and St. Domingue shaped each other as well as the
rest of the circum Caribbean. Laurent Dubois shows in his monograph, Colony of
Citizens, how the “Rights of Man” enacted by the revolutionary assembly in France took
on a different meaning in the French Caribbean. In an effort to “retrieve the French
Caribbean from the margins of historical significance,” Dubois argues that the “central
aspects of the universalism presented by imperial powers of the nineteenth and twentieth
centuries (as well as in the world order of the twenty-first) as products of Europe’s
intellectual heritage in fact originated in the colonial Caribbean.” This contagion of
revolution was seemingly powerful in the early nineteenth century as by 1848,

15

throughout the New World slave society except Cuba and Puerto Rico, colonialism,
slavery, or both had been destroyed.19
The Haitian revolution has become central to any historical discussion of race and
revolution in the New World.

This monumental event established the second

independent republic in the New World, created the first black nation in the world, and
was the only successful slave revolution in history. Yet despite its historical significance
very little has been written (in English anyway) about the revolution itself. The seminal
work remains C.L.R. James’s Black Jacobins. Originally published in 1938, this book
was expressly intended to “stimulate the coming emancipation of Africa” by telling the
heroic story of triumph over the worst form of oppression. Carolyn Fick published The
Making of Haiti: the Saint Domingue Revolution From Below 1990. While previous
histories had focused the more prominent leaders of the revolution (Louverture,
Christophe, and Dessalines, for example), Fick devoted her research to “the mass of black
slave laborers who participated in this revolution.” Laurent Dubois’s Avengers of the
New World is a highly readable synthesis that provides a clear and concise narrative of
what was a very complex revolutionary struggle.20
The scholarship on the impact of the Haitian Revolution (as opposed to the
revolution itself) is much more vast. One of the most field defining books in this area is
Eugene Genovese’s From Rebellion to Revolution, which examines how the Haitian
Revolution changed the ways that slaves throughout the New World resisted their
oppression. According to Genovese, the trajectory of the slaves’ own anti-slavery went
from local resistance that did not challenge slavery before Haiti to revolutionary struggles
19

David Barry Gaspar and David Patrick Geggus, eds., A Turbulent Time: The French Revolution and the
Greater Caribbean (Bloomington, 1997); and Laurent Dubois, A Colony of Citizens: Revolution & Slave
Emanicpation in the French Caribbean, 1787-1804 (Chapel Hill, 2004).
20 C.L.R. James, The Black Jacobins: Toussaint L’Ouverture and the San Domingo Revolution (New York,
1938); Carolyn Fick, The Making of Haiti: The Saint Domingue Revolution from Below (Knoxville, 1990);
Laurent Dubois, Avengers of the New World: The Story of the Haitian Revolution (Cambridge, MA, 2004).
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to overthrow the institution of slavery itself afterwards. David Brion Davis echoes this
sentiment in an article about the impact of the French and Haitian revolutions. “It had
been Haiti’s mission to teach the world the dangers of slavery and the latent powers and
capabilities of the black race. After the former slaves of Saint-Domingue had defeated
fifty thousand of Napoleon’s veteran troops and had established their own independent
nation, the white world could never be the same.” In 2001, David Geggus put together
and edited a collection of essays appropriately entitled The Impact of the Haitian
Revolution, which addresses the ways in which the revolution affected politics,
transformed demographies and economies, and spurred resistance throughout much of the
New World.

In the introduction to the volume Geggus claims that “slave revolts

elsewhere increased in the 1790s and continued in relatively large numbers for the next
forty years.” Many governments reported the conspiracies in which “frenchified” slaves
or free people of color were involved. The best examples of Haiti’s influence on slave
resistance come from the contributions of Laurent Dubois and Matt Childs. Dubois
uncovers connections between events in St. Domingue and resistance in Guadeloupe
during the revolutionary regime leading to the (temporary) abolition of slavery in the
colony in 1794. Childs shows the clear and direct influence of the success of the Haitian
Revolution on a free colored carpenter from Havana named Aponte who organized a
conspiracy in Cuba in 1812.21
While these studies show us examples of Haiti’s influence on slave rebellions,
however, several other studies should caution us against reading too much into the
21 Eugene Genovese, From Rebellion to Revolution: Afro-American Slave Revolts in the Making of the
Modern World (Baton Rouge, 1979); David Geggus, ed., The Impact of the Haitian Revolution in the
Atlantic World (Columbia, S.C., 2001); The David Brion Davis quote is found in “Impact of the French and
Haitian Revolutions,” in Impact, p. 3. See especially in Impact, Matt Childs, “A Black French General
Arrived to Conquer an Island: Images of the Haitian Revolution in Cuba’s 1812 Aponte Rebellion” and
Laurent Dubois, “The Promise of Revolution: St. Domingue and the Struggle for Autonomy in
Guadeloupe, 1798-1802. See also Alfred Hunt, Haiti’s Influence on Antebellum America: Slumbering
Volcano in the Caribbean (Baton Rouge, 1988).
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contagion of St. Domingue’s revolution. Robin Blackburn’s classic book The Overthrow
of Colonial Slavery shows that global socio-economic factors, as much as ideology,
shaped the Age of Revolution, the period of, roughly, 1776 – 1848. Blackburn attempts
“to resolve the paradox of how capitalism at once needed regimes of unfree labor and yet
unleashed forces which helped to challenge American slavery.” In some areas of the
New World slaveholders achieved independence to strengthen slavery, while in other
areas imperial powers abolished slavery to try and save the empire. Moreover, David
Geggus himself demonstrates that “it was precisely during the ‘Age of Revolution’
(1776-1815), when French St. Domingue experienced the most successful slave revolt of
all time, that the frequency of slave rebellions and conspiracies reached an all-time low in
the British colonies.”

Casting doubt on the theory that white and black Jacobins

successfully carried their message of liberty to neighboring British islands, Geggus found
that in Jamaica the creole (native born) slaves had a growing sense of identification with
the land in which they were born. Thus, “foreigners offering freedom, whatever color
they were, were still foreign and likely to be perceived as disruptive outsiders rather than
liberators.” In other islands in the British West Indies, such as Grenada and St. Vincent,
white colonists came to depend for their defense on black rangers, who preferred to seek
their freedom defending the slave regime.22
Geggus found two factors (more important than ideology) that most likely to
contributed to slave unrest in the 1790s. First, previously existing political, social, and
cultural tensions were exacerbated by the French Revolution.

In Pointe Coupee,

Louisiana in 1795 and Tobago in 1801, for example, there was autonomous slave action
most likely resulting from a belief that such action would facilitate a transfer to French
22 Robin Blackburn, The Overthrow of Colonial Slaver, 1776-1848 (London, 1988); David Geggus, “The
Enigma of Jamaica in the 1790s: New Light on the Causes of Slave Rebellions,” William and Mary
Quarterly (1987); see also Michael Craton, Testing the Chains: Resistance to Slavery in the British West
Indies (Ithaca, N.Y., 1982).
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rule and, with it, emancipation. Second, the white population throughout much of the
West Indies was demographically and militarily weak, creating opportunities for free and
enslaved blacks to play these different sides off of each other. The militia may have been
perceived to be the best defense (and it certainly was the cheapest) but “it was usually
regular soldiers who put down the rebellions.” In fact, the absence of a military presence
is a big part of the explanation for the slave uprising in St. Domingue in 1791. In
Geggus’s words, “slaves paid closer attention to the troops who stood guard over them
than have historians who have studied their behavior.”23
Furthermore, historians must bear in mind that there were many different
interpretations of revolutionary ideology, and, depending on the context in which it was
received, such ideology was not always conducive to the overthrow of slavery. In the
Age of Revolution slave societies witnessed a contest of rights between freedom and
property in slaves. Morgan has shown us the logic of “republican racism” and several
scholars, including Blackburn, Geggus and Dubois, have “examined the use of
universalist language in support of exclusionary policies.”24
In the Preface to The Impact of the Haitian Revolution in the Atlantic World,
Geggus identifies five broad questions for historians to consider when studying the
Haitian Revolution’s impact. First, in what ways did the enslaved, free colored, and
white sectors of New World society respond to news of the Haitian Revolution? Second,
how did the governments of the colonial powers react? Third, how important was the
revolution in stimulating resistance among slaves and free people of color, either by
example or by direct intervention?

Fourth, what economic and cultural impact did

migrants from St. Domingue have in the different parts of the Americas they settled?

23
24

Geggus, “Enigma,” pp. 289. 293, and 297.
Blackburn, Overthrow; Geggus, Impact; and Dubois, Colony of Citizens.
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And fifth, was the revolution’s overall impact on the antislavery movement, and on the
debate about race, positive or negative?25 Using these issues (especially questions three
and four) as guidelines, this dissertation addresses the impact of the Haitian Revolution
on late colonial and territorial New Orleans.
Unquestionably, the Haitian Revolution had a profound impact on Louisiana and
its leading city, New Orleans. Robert Paquette has shown that the ex-slave forces’ defeat
of the French army in St. Domingue influenced Napoleon’s decision to sell Louisiana to
the United States in 1803. Moreover, Paul Lachance and others have documented that in
the time period of my study, New Orleans became the new home for close to twelve
thousand refugees of the Haitian revolution, two thirds of whom were black.

The

revolution also caused a severe drop off in worldwide sugar production, creating
incentive for the development of a sugar industry in the lower Mississippi valley. Thus,
the history of Louisiana and New Orleans would have been dramatically different were it
not for the Haitian revolution.26
While the revolution clearly shaped the political, demographic, and economic
future of New Orleans, the nature of the cultural impact of the refugee immigrants, as
well as the extent to which they and/or the example of the Haitian revolution stimulated
resistance among slaves and free people of color in the city is less clear. Caryn Cosse
Bell addresses the cultural impact of Haiti in her book Revolution, Romanticism, and the
Afro-Creole Protest Tradition. Bell’s thesis is that “the city’s Afro-Creole leaders and
their white allies possessed a well-developed philosophy of political radicalism at the
time of the Civil War. Rooted in the equalitarianism of the age of democratic revolution,
25

See Geggus, Impact, preface p. x.
L. Paquette, “Revolutionary St. Domingue in the Making of Territorial Louisiana” in Gaspar and
Geggus, ed., A Turbulent Time. In addition to Paul Lachance’s article on the 1809 immigration see Carl
Brasseaux and Glenn Conrad, The Road to Louisiana: The Saint Domingue Refugees, 1792-1809
(Lafayette, LA, 1992).
26Robert

20

a Catholic universalist ethic, and Romantic philosophy, their republican idealism
produced the postwar South’s most progressive vision of the future.” She concludes that
the “activism” of free and enslaved black refugees of the Haitian Revolution in Louisiana
“had profound repercussions on the politics, the culture, the religion, and the racial
climate of the state.” According to Bell, although black Louisianans had anticipated an
end to slavery and racial oppression” after the Louisiana Purchase, they quickly realized
that “the process of Americanization negated the promise of the revolutionary era.
Instead of moving toward freedom and equality, the new government promoted the
evolution of and increasingly harsh system of chattel slavery.” At this point, Bell argues,
Louisiana and West Indian Afro-Creoles turned to romantic literature to further their
“protest tradition.” In this way, Bell claims, Louisiana’s free people of color became the
bearers of “republicanism” and “equalitarianism” into the antebellum period and, indeed,
reconstruction.27
Bell’s evidence for the origins of an Afro-Creole “protest tradition” in New
Orleans during the Age of Revolution comes from two main sources, 1) the official acts,
statements and letters of elite white officials and planters, and 2) the actions of free
colored militiamen and soldiers, especially Lieutenant colonel Joseph Savary, a former
French republican officer in St. Domingue. In the 1790s Spanish officials reported
several possible conspiracies and tried one member of the free colored militia (Pierre
Bailly) twice for allegedly treasonous behavior.

Moreover, after he took over as

territorial governor in December of 1803, William Claiborne wrote about three other
conspiracies.28

Claiborne also seriously worried about a black military presence in

27 Caryn Cosse Bell, Revolution, Romaticism, and the Afro-Creole Protest Tradition in Louisiana, 1718 –
1868 (Baton Rouge, 1997), p. 5.
28

Two of these conspiracies allegedly involved free people of color while one involved “brigands from St.
Domingo.”
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Louisiana created by the movement of St. Domingan soldiers from Cuba. According to
Bell, the governor had reason to fear because Savary and the rest of the free colored
soldiers “remained committed to the French revolution’s ideals of liberte, egalite, and
fraternite.”
The problem with Bell’s analysis is that she reads these sources selectively and
uncritically. First of all, Bell often mistakes white paranoia for Afro-creole radicalism.
Most of her accounts of conspiracies are drawn from hearsay and/or self-serving
testimony. In other cases, free people of color actually helped government officials
uncover the plot. Even in the case of Pierre Bailly, whose sedition trials are the best
examples of free black treasonous behavior, it is clear that the Haitian revolution proved
to be far less of an inspiration than the French revolution. As I show in chapter five,
Bailly, himself a slaveholder, sought equality for free people of color rather than the
abolition of slavery. Indeed, there is more evidence that free people of color sought
social advancement within the slave system than through overthrowing it. By the time
Louisiana became a state New Orleans free people of color had proven to many
Americans that they were not revolutionaries; that they, in fact, had a stake in society.
In a series of articles Paul Lachance has contributed a great deal to our
understanding of the impact on New Orleans of the refugee immigrants from St.
Domingue. His greatest contribution concerns the demographic impact on the city. The
fact that free people of color went from nineteen percent of the city’s population to
twenty-nine percent is significant, but perhaps of greater importance are the
immigration’s effects on the sex ratio among the free colored population. Three out of
every four adults in this group were women, creating a sizeable population (around 2000)
of unmarried free women of African descent. As I show in chapters three and four, this
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unbalanced sex ratio shaped race relations in the courtroom as well as on the dance
floor.29
While Cosse Bell’s study privileges ideology and Lachance’s study privileges
demography, my work on New Orleans centers on where the ideological and the material
converge. Following Melvin Ely’s local interaction method, I view the impact of the
Haitian revolution on New Orleans from the ground level.

My dissertation brings

together the special dynamism of the Atlantic world in the Age of Revolution with the
ability of individuals acting within structures of power to shape their surroundings. I
show how these immigrants interacted with institutions of power in their new home to
shape Louisiana’s racial structure.

Hundreds of refugees, white and black, found

themselves in the City Court, where the presiding judge, Louis Moreau-Lislet, was
himself a refugee. Furthermore, August Tessier, the man credited with first organizing
the quadroon balls of New Orleans, was a St. Domingue refugee, and I have already
discussed the presence of Savary and the refugee soldiers.
In the words of Robin Blackburn, “New World slavery coded ‘black’ skin as a
slave characteristic; free people of colour might be led to deny their blackness – or to
deny slavery.”30 For the most part, free people of color in early New Orleans did not
deny slavery for it would have been economically irrational and politically risky to do so.
Many free people of color (certainly the most influential and wealthy) were concerned
with distinguishing themselves from slaves, not identifying with them. They understood
that the complicated alliances in Saint Domingue, and elsewhere in the revolution-torn
West Indies, were based on a more variegated sense of race and color differences as well

29
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“Saint-Domingue Refugees in New Orleans”
Blackburn, Overthrow, p. 19.
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as other differences, such as class and status.31 Instead of embracing the most radical
strain of revolutionary ideology, and thereby contributing to the spread of the “contagion
of revolution,” these free people of color engaged in the conservative process of racemaking. And, as I show in Chapter Two, if blackness is taken to mean “Negro,” the same
race as those who were enslaved, than many free people of color in New Orleans did
indeed deny their “blackness.”

THE LAWS AND LEGAL SYSTEMS IN RACIALLY-BASED SLAVE SOCIETIES
To historian Jack P. Greene’s observation that “the study of law is too important
to be left to the lawyers,” I would add nor should it be left to the legal historians. 32 As
more and more social and cultural historians use court cases to view the past, it has
become increasingly clear that the value of these records is immense. Court records are a
great source for getting at the voices of the less powerful. The courtroom, moreover, is
where the law comes to life, where ordinary people interact within structures of power,
and where the contradictions of oppressive regimes often reveal themselves.
The legal historiography of slave and race law in the slave societies of the
United States has centered on two main issues; first, the ways in which slavery and race
relations in the South differed from other slave societies in the New World, and second,
the extent to which the law determines the condition, treatment, and status of slaves and
free blacks in slave societies.

The first issue assumes that legal regimes play an

important (if not the most important) role in shaping treatment of slaves and race
relations, while the second issue debates the validity of this assumption.
31 Indeed, many of these people were refugees precisely because they had joined the wrong alliance at the
wrong time.
32 This quote of Professor Greene is taken from his keynote address at the February 2006 “Allen Morris
Conference for the Study of Florida and the Atlantic Worlds,” sponsored by Florida State University in
Tallahassee, Florida.
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Debates regarding differences in and the relative importance of the legal systems
of slave societies first became a part of the historiography of slavery in 1946 when
sociologist Frank Tannenbaum put forward a controversial argument that his since been
known as the “Tannenbaum thesis.” According to Tannenbaum the slave law of England
and the United States treated the slave as a non-person, a chattel without legal rights or
spiritual needs. Spanish and Portuguese slave law, on the other hand, recognized the
fundamental humanity of slaves, and religious institutions, specifically the Roman
Catholic Church, administered to their spiritual needs.

Most importantly, Iberian-

American legal institutions and social customs favored manumission, while British and
U.S. policy opposed manumission. Stanley Elkins agreed with this fundamental thesis
and expanded on it in his 1959 book, Slavery. Elkins claimed that the Iberian policy of
favoring manumission provided for a smooth transition from slavery to freedom. Free
people of color were an accepted part of society in Spanish and Portuguese New World
possessions, and color posed no great obstacle to social mobility.33
Opponents

of

the

Tannenbaum/Elkins

thesis

claim

that

demographic,

geographical, and material conditions were more important than legal and religious
institutions in determining the type of slave society. The important material factors,
according to David Brion Davis, include the demographic profile (the black to white
ratio, the sex ratio among whites, and the Afro-creole mix), the type of crop cultivated,
the size of the plantation, the climate, and the distance from the center of authority.
Davis also urges that historians should not treat slave law as static, disputing the
assumption that “certain humane laws of the late eighteenth and nineteenth centuries
were typical of slavery in Latin America throughout its long history.” Anthropologist
33Frank Tannanbaum, Slave and Citizen: The Negro in the Amiercas (New York, 1946); and Stanley
Elkins, Slavery: A Problem in American Institutional and Intellectual Life (Chicago, 1959) . For the
counter argument see David Brion Davis, The Problem of Slavery in Western Culture (Ithaca, 1966) and
Marvin Harris, Patterns of Race in the Americas (New York, 1964).
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Marvin Harris points to the fundamentally different settlement patterns in Latin America
and Anglo America, the former colonized by labor scarce countries while the latter
served as an outlet for surplus population.
The best-known legal histories on Southern slave law continue with the same
themes by emphasizing the especially racial nature of slavery in the United States.
Among legal historians, Alan Watson first espoused the thesis that only in English
America did slave law grow de novo with slavery based on race. Following this lead,
Thomas Morris argues that Southern judges and lawmakers legally justified the
institution of racial slavery, in part, through a variety of legal restrictions on free blacks,
most notably, the rules of evidence that treated free blacks as incompetent to testify
against whites. Paul Finkleman argues as well that the racist ideology, reflected in laws
restricting free blacks, was essential to the perceived legitimacy of the peculiar
institution. Working from the assumption that the English common law of slavery had
closer ties to race than the Roman based slave law of Latin America, Morris argues that
the English, more so than the Iberians, were “predisposed to view Africans as inferior to
themselves, and in the end they used racial differences to justify slavery in their
possessions.” All three legal historians focus on Southern slave and race law in the
abstract and its relationship to English common law.34
Other historians debate that Anglo-American slave law was more tied to race than
Latin American slave law by urging that any analysis that focuses strictly on the law in
the abstract fails to see the whole picture. Robin Blackburn challenges the Watson thesis
34 See Alan Watson, Slave Law in the Americas (Athens, 1989); Thomas Morris, Southern Slavery and the
Law, 1619-1860 (Chapel Hill, 1996); and Paul Finkleman, ed., Slavery and the Law (Madison, 1997). In
an essay in Finkleman’s edited collection Thomas Morris examines the rules regarding admissibility of
evidence in court and the racist nature of these rules. Slaves could not testify against whites in the South
even as things changed n this regard in the West Indies beginning in the 1820s. From the Revolution to the
1820s in the U.S. slave testimony began to be admitted against free people of color and Indians (though this
goes in the opposite direction in Louisiana). In this essay Morris goes into an elaborate discussion of the
history of the oath on pp 210-11. “Predisposed to view Africans,” Morris, p. 10.
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by stating, “in socio-economic terms the slaveholders of the New World had created a
new species of slavery and had been obliged to invent, almost from scratch, the legal and
ideological underpinnings of a slave system.” Throughout the Atlantic Worlds, race
increasingly became intertwined with slave law when socio-economic forces created a
slave based plantation economy and Enlightenment ideology forced slaveholders to
justify the institution. Roman slavery may not have been racially based, but Latin
American slavery certainly was, and the living law of Portuguese, French, and Spanish
America reflected this reality.35
Historians of slavery and race relations in New Orleans continuously infuse life
into the Tannenbaum thesis debates, appearing to feel obligated to address its merits. In
his 1999 monograph, Mammon and Manon, for example, Thomas Ingersoll states
“because New Orleans developed under the rule of successive French and Spanish
regimes and then came under American republican institutions after 1803, it presents and
opportunity to test Tannenbaum’s thesis.”36 Indeed, the thesis informs all discussion of
slave law in Louisiana. Among the issues historians debate the most are the following:
1) whether slave law in Spanish Louisiana was milder than slave law in American
Louisiana, and, if so, why; 2) the relative impact of French, Spanish and Anglo-American
traditions on antebellum Louisiana’s slave law; and 3) the extent to which Louisiana’s
slave law differed from that of the rest of the United States’ South.
At least two legal historians who have studied and written about slave law in
Louisiana grapple with the Tannenbaum thesis. In 1983, Hans Baade addressed the
thesis in his excellent article, “The Law of Slavery in Spanish Louisiana.” Working from
Davis’s criticism of the thesis’s static view of slave law, Baade identifies “the salient
35

Blackburn, Overthrow, p. 24. This debate is essentially a debate over the Tannenbaum thesis under a
different name.
36 Ingersoll, Mammon and Manon, p. xviii.
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differences between French colonial slave law in the early eighteenth century and
Spanish colonial slave law in late 18th century Louisiana.” In this respect, Baade shows
that Spanish slave law was more lenient than French slave law in colonial Louisiana, with
the most significant change being the introduction of coartacion. There was nothing
comparable to coartacion in French Louisiana where no freedom purchase cases came
before the Superior Council.37
Judith Schafer’s book, Slavery, the Civil Law, and the Supreme Court of
Louisiana, examines Louisiana’s slave law from the time of the Louisiana Purchase to the
adjournment of the Louisiana Supreme Court in 1862.

Although Schafer does not

explicitly invoke the Tannenbaum thesis, she, like Baade, contributes to the theory that
Spanish slave law was relatively lenient. She argues that the Spanish legal heritage
persisted in Louisiana’s slave law of the early 19th century but “a continuous influx of
American influence, intensified by the immigration to Louisiana of scores of attorneys
trained in the common law, as well as the growing national controversy over the peculiar
institution, caused Louisiana slave law to be steadily ‘Americanized” to the extent that by
the eve of the Civil War, slave law in Louisiana closely resembled the law of slavery in
the other states that would soon leave the federal union.”

For Schafer, moreover,

Americanization represented regression, as represented in the abolition of both
coartacion and the right of slaves to sue their masters for cruel treatment as well as
increasing restrictions on free people of color.38

37 Hans Baade, “The Law of Slavery in Spanish Louisiana,” in Edward F. Haas, ed. Louisiana’s Legal
Heritage (Pensacola, FL, 1983). As Baade illustrates in his article, coartacion was not a part of the Siete
Partidas. Rather, it was a customary practice that first developed in Cuba and then spread to some of the
other Spanish colonial possessions, including the Lower Mississippi Valley. However, it never exited in
Spanish Santo Domingo, whose slave law more closely resembled that of French St. Domingue than that of
Cuba. Baade, 46-47. See also Brion Davis, The Problem of Slavery, p 267.
38 Judith Schafer, Slavery, the Civil Law, and the Supreme Court of Louisiana (Baton Rouge, 1994),
preface xiv.
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My work is less concerned with the relative oppressiveness of the Spanish and
American legal systems with regard to slavery than it is with the malleability of the legioracial order created by the transition of the legal structure after the Louisiana Purchase.
Furthermore, rather than looking at the law in the abstract, by focusing on the laws and
policies handed down from on high and the judicial decisions of the highest courts, I
examine interactions that occurred both within and without the courtroom.

This

dissertation shows free people of color forging a distinct racial identity in cultural
institutions and then behaving in ways that both reflected and reinforced their distinct
identity in legal institutions. In chapter three, for example, I show that at the same time
the ending of coartacion shut off the slaves’ broadest avenue to freedom, it also
facilitated the efforts of free people of color to assert a distinct identity.
Tannenbaum’s influence has reached not only legal historians, but also cultural
historians of slavery and race relations in Louisiana. One of these scholars is Kimberly
Hanger whose book Bounded Lives, Bounded Places, examines New Orleans’s free black
community during the era of Spanish rule (1769-1803). In the introduction to this work
Hanger explicitly raises the debates surrounding Tannenbaum thesis. After summarizing
both sides of the debate, she asserts “my own work discerns a combination of culturallegal traditions and material conditions” shaped race relations in early New Orleans “with
the latter having the greater influence.” However, her use of evidence and her arguments
throughout the remainder of the book seem to contradict this assertion. Hanger’s work is
most interested in the development of a collective identity among free blacks and she
convincingly demonstrates that during the Spanish period in New Orleans the free black
population grew to “assume the ‘critical mass’ needed to establish a distinct sense of
identity.”

The primary reason for this growth was the Spanish legal institution of

coartacion. Despite her attempt to downplay the Tannenbaum thesis, Hanger’s emphasis
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on coartacion as the primary avenue to freedom confirms the important impact of legal
institutions on racial identity and race relations in New World slave societies.39
Thomas Ingersoll’s book, Mammon and Manon, minimizes the importance of any
legal regime in the development of New Orleans’s character. Ingersoll holds that socioeconomic factors, such as crop type and demographics, played a far greater role in the
shaping of race relations in colonial New Orleans than Franco-Spanish legal and religious
institutions. According to Ingersoll, the social hierarchy of colonial Louisiana (whose
climate and demography were closer to Georgia’s than they were to St. Domingue’s) was
North American rather than Caribbean in character. This, Ingersoll claims, is why the
transition from Spanish to French to American rule in the first decade of the 19th century
was so smooth.40
The debates about the relative impact of legal institutions on race relations in New
Orleans perpetuate a false dichotomy by treating the cultural and the legal as distinct and
separate categories, rather than seeing how they are interrelated. Instead of privileging
institutions or material conditions, my dissertation examines how individuals, taking
advantage of a malleable situation, helped to shape legal systems, the law of slavery and
race, and cultural identity. Furthermore, instead of showing how law defines race and
creates racial slavery, as the legal historians of Southern slave law tend to do, I show how
people used the courts to re-define race in the law, and to the change the legio-racial
order. I find a useful approach to the study of the law’s relationship to cultural identity in
Lauren Benton’s provocative book Law and Colonial Cultures, Legal Regimes in World
History, 1400-1900.

39
40

Kimberly Hanger. Bounded Lives, Bounded Places, pp. 5-7.
Thomas Ingersoll. Mammon and Manon, introduction.
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Benton’s work examines the “contested historical movement from truly plural
legal orders to state-dominated legal orders.” According to Benton, colonial societies
were legally pluralistic in that jurisdictions overlapped among customs, practices and
institutions that were both European imposed and local. Her thesis is that “the familiar
fluidity of legal orders in the early modern world provided institutional continuity that
itself gave legal politics a certain similarity across widely disparate legal systems.” In
this broad history emphasizing the importance of legal contestation in the shaping of
colonial cultures across the globe, Benton asks us to “re-imagine global structure as the
institutional matrix constructed out of practice and shaped by conflict.”41 For my work,
the most important aspect of Law and Colonial Cultures is its emphasis on the legal order
as “the object of continual struggle over definitions and markers of cultural difference.”
Benton writes, “the main feature of this [the colonial] legal regime was a shared emphasis
on legal distinctions between cultural and religious groups.”42

Oppressed groups

responded in a variety of ways to the imposition of law by colonial powers,
accommodation, advocacy within the system, delegitimation, and rebellion. In some
instances, these institutional processes created cultural groups.
“Making Race” applies Benton’s model of legal contestation and cultural
differentiation to a local study of New Orleans examining the emergence in the first
decade of the 19th century of a legal and racial (in fact, legally racial) distinction between
enslaved “Africans” and free “people of color.” During the time period, Louisiana’s
legal system was in flux as advocates of the Civil law and advocates of the common law
engaged in political debates concerning the future of Louisiana’s legal system.43 These
41 Lauren Benton. Law and Colonial Cultures: Legal Regimes in World History, 1400-1900 (Cambridge,
2002), pp 4, 28, and 32.
42 Benton, p. 24.
43 In his book Jefferson’s Louisiana: Politics and the Clash of Legal Tradtions (Cambridge, 1997),
Thomas Dargo illuminates the battles between Louisiana’s ancien habitants and francophone immigrants,
on the one hand, and, on the other, the government of the United States, whose two most determined and
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legal battles are important with regards to the law of race and slavery because they
created a malleable situation, opening possibilities for groups of people to play off these
two sides and achieve privileges for themselves. This dissertation examines how free
people of color inserted themselves, as subjects, into the New Orleans legal system at a
time when this system was malleable and how, in the process, they shaped the law in the
abstract with regard to racial constructions.

ORGANIZATION OF THE DISSERTATION
“Making Race” is organized around three sites in which free blacks forged and
articulated a distinct collective identity: the courtroom, the ballroom, and the militia.
This focus on specific spaces of racial contestation allows me to trace the multivalent
development of racial identity.

Chapter one is a scene-setting chapter in which I

introduce the reader to the rapidly transforming geographical and cultural spaces of the
Crescent City during the dynamic period of this study. In chapter two, I examine the
lawsuits of free black and free colored petitioners claiming to have been illegally
enslaved, the majority of whom were refugees of color. In emphasizing the cultural
distinctions between themselves and “enslaved sons of Africa” these petitioners helped to
create a legal distinction between “people of color” and “negroes.”

Chapter three

analyzes how free women of African descent successfully used the legal system to
protect themselves against those who would have taken advantage of their perceived
vulnerability. Free women of color are also the primary subject of chapter four on the
ballroom, where the racially and sexually charged atmosphere created conditions that
allowed many free black women to claim a “quadroon” identity and further distinguish

powerful agents, President Thomas Jefferson and Governor William Claiborne, were lawyers trained in the
common law.
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themselves from enslaved men and women. Chapter five focuses on free men of color,
many of whom were artisans and most of whom were members, at one time or another, of
the free colored militia. In this chapter I explore the attempts of free black men to stake a
claim to political participation in the early American republic and assert their rights as
free men. When their adherence to and performance of martial civic virtue proved
ineffective at gaining them equal political rights during the territorial period, these men
turned to the private sphere and artisanal organizations as their site of collective identity.
Setting my study within these cultural and legal sites allows me to show the “linkages”
between local behavior and abstract structures and, in the end, to show how a community
interacting within institutions of power changed the structure itself.
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Racial Identity Formation in a Burgeoning Port City
New Orleans in the first decade of the nineteenth century was a burgeoning port
city. Travelers in the period made note of the visible signs of growth; the rising new
industries, the construction of new buildings all around them, the busy port, the crowded
streets, and the newly developing suburbs. On any day one might have seen the “levee
lined with its forests of masts and sooty cylinders, - the products of a foreign and
domestic world crawling with warehouses and shops.”44 Travelers and historians alike
have identified this growth as part of the Crescent City’s emergence as one of North
America’s great cities, drawing comparisons to Boston, Philadelphia, and New York.
Unlike these northern cities that, in the age of revolution, were developing commercial
and industrial economies based on free labor, however, New Orleans was emerging as a
slave society. Indeed, New Orleans owed much of its growth in this period to slavery’s
migration to the South and West after the invention of the cotton gin in 1793.45 Like all
slave societies in the New World, New Orleans developed a racial caste system that
supported and justified the enslavement of Africans and African-Americans. Unlike
other U.S. slave societies, however, the social caste system that emerged in New Orleans
from this period of socio-economic and cultural dynamism, and survived until after the
Civil War, was a three caste system in which free people of African descent occupied a
distinct middle position.46

44

Niles Weekly Register, XLIX, 187.
Baltimore, Richmond, and St. Louis were also industrializing and commercializing cities in the Slave
South at this time. Unlike these cities of the upper and border south regions, however, New Orleans was
closely tied to the booming cotton based economy of the old Southwest.
46 In this dissertation, when discussing people of African descent the terms “black” and “negro” men a
person perceived to be entirely of African descent, while the terms “person of color” and “gens de couleur”
refer to a person of perceived mixed European and African ancestry. The term “mulatto” also refers to a
person of mixed ancestry, but since most people today consider this term offensive, I use it only in a direct
quote from the sources.
45
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This chapter orients the reader to New Orleans in the era of the Louisiana
Purchase. It provides the material framework in which the process of racial identity
formation took place, describing the economy, demography, and physical layout of the
city. It also locates the city’s free people of color within this framework, identifying
where they lived, what they did for a living, and how they spent their leisure time. The
chapter concludes by identifying some of the physical sites that served as cultural spaces
for the process of race-making.
For most of the eighteenth century, New Orleans’s vast potential as a commercial
center based on its location at the terminus of North America’s largest river system went
unrealized.47 The French monarchy, which founded New Orleans in 1718, had planned
that Louisiana would both grow tobacco, relieving French dependence on the Virginia
grown weed, and supply the French sugar colonies in the West Indies with lumber and
foodstuffs. But the climate in Louisiana was too wet to grow good tobacco, and, without
the incentive of great profits, the monarchy had trouble finding would-be planters and
farmers to settle the region. At the end of the Seven Years War, therefore, France had
few reservations about ceding the Louisiana territory to Spain. For most of its time as a
Spanish colony, moreover, Louisiana was little more than a frontier territory serving as a
buffer between the expansionist Anglo-Americans and the riches of New Spain.48

47The Mississippi River travels nearly two thousand five hundred miles and receives the tributary streams
of the Missouri, Ohio, and Tennessee Rivers, before it reaches New Orleans. The river and nearby lakes
Ponchartrain and Burgoyne combine to create a water system that was both the reason for New Orleans’s
existence and, at the time of its founding, the promise of its future. David Lee Sterling, “New Orleans,
1801: John Pintard, “An Account by John Pintard,” ed. David Lee Sterling, Louisiana Historical Quarterly
34:3 (July 1951): 217-233. For a discussion of the importance of the Mississippi River in the shaping of
New Orleans’s history see Ari Kelman, A River and its City: The Nature of Landscape in New Orleans,
(Berkeley, 2003).
48

The best examination of the social and economic structure of Louisiana from its founding until 1783 is
Daniel Usner, Indians, Settlers, and Slaves in a Frontier Exchange Economy, (Chapel Hill, 1992).
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New Orleans’s rise to prominence began in the 1790s and was sparked, in large
part, by the revolutionary events of the late eighteenth century. The colonists’ victory in
the American Revolution in 1783 led to Anglo-American westward migration into the
eastern Mississippi River watershed, and the invention of the cotton gin in 1793, which
allowed for the profitable production of cotton west of the Appalachian Mountains,
intensified this migration and brought it further South.

Furthermore, the Haitian

Revolution created a void in the world-wide supply of sugar that was partially filled by
sugar production in Louisiana.49 As more and more farmers and planters in the western
states and territories demanded markets for their agricultural products, the importance of
the Mississippi River system as a conduit of transatlantic trade increased dramatically.
Realizing the increasing importance of the Mississippi River trade, the Spanish
government granted to the United States the right to navigate on the Mississippi river
system and use the port of New Orleans in 1795. By 1799, the port received one million
dollars worth of goods from up river, and in 1802 the amount was $2,634,564. After the
Louisiana Purchase of December 20, 1803, the downriver trade continued to grow
reaching $5,370,555 in 1807 and $13,064,540 in 1816.50 “Wheat, corn, lard, pork, furs
and hides, whiskey, hemp, and lead from the upper Midwest and cotton, sugar, molasses,
and tobacco from the South flowed down the Mississippi River and its tributaries on
steamboats, flatboats, and keelboats to New Orleans.” By 1812 cotton comprised more

49 Sugar was grown profitably in Louisiana for the first time in 1794 after St. Domingue refugee and
Cuban emigrant Antonio Morin, who had granulated small quantities of sugar in 1792 on the plantation of
Don Antonio Mendez, took his process to the plantation of Etienne de Bore two years later. Rene J. Le
Gardeur, Jr., “The Origins of the Sugar Industry in Louisiana,” in Green Fields: Two Hundred Years of
Louisiana Sugar, (Lafayette, La., 1980).
50 In a short period of time the port of New Orleans had become one of the largest ports in North America
in terms of the value of products it received, exceeding both the port of Boston ($12 million in 1820) and
the port of New York ($13 million in 1820). See James E. Winston, “Notes on the Economic History of
New Orleans, 1803-1836,” in The Mississippi Valley Historical Review, Vol. 11, No. 2 (Sept., 1924); 200226.
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than half the value of the city’s exports, followed in value by sugar, foodstuffs, and then
tobacco.51
As demand for these products, especially cotton, increased worldwide, and large,
efficient plantations rose to meet it, commission merchants who acted as agents for
planters in Louisiana and surrounding states quickly emerged as the most influential,
powerful, and prosperous businessmen in New Orleans. These staple merchants, also
known as factors, “sold goods for planters; made remittances from such sales in cash,
bills, or goods; shipped goods on consignment; provided storage, drayage, and additional
packaging services; and procured shipping for staples.”

Factors traded all sorts of

agricultural products, but those that specialized in cotton and sugar were the wealthiest.
Some of the most prominent staple merchants in New Orleans at this time were the firms
of A. and D. Hunt, Shepherd, Brown, and Co., Flower and Faulkner, Chew and Relf, K.
Laverty, and Kenner and Henderson.52
The new wealth also contributed to New Orleans' development as a banking and
financial center. The city’s bankers, lawyers, and insurance agents provided services that
helped make planters' and merchants' commercial dealings more profitable and less risky.
New Orleans law firms tried to keep their clients' business affairs operating within the
limits of the law. The New Orleans Insurance Company, chartered in 1805, insured
vessels, cargoes, and money in port and in transit, assuming some of the risks (and
profits) associated with shipping large quantities of slaves, agricultural products, and
manufactured goods. Between 1804 and 1812 four banks in the Crescent City received
51 Douglass North, The Economic Growth of the United States, 1790-1860 (New York, 1966), pp. 34-35.
Antebellum New Orleans was the transfer point for American and foreign goods. These products were
offloaded and stored in warehouses or transferred directly to oceangoing vessels, and then shipped to the
Northeast, Europe, and the Caribbean. In the territorial period, trade was primarily one-way, since it was
before the use of steamboats, and movement upriver was slow and freight charges high. The first
steamboat to come down the Mississippi arrived in the Crescent City in 1812, and by the 1850s around
3,000 steamboats docked at New Orleans each year.
52 John G. Clark, New Orleans 1718-1812: An Economic History, (Baton Rouge, 1970); 306-07.
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their charters, the New Orleans branch of the First Bank of the United States (1804), the
Bank of Louisiana (1804), the Bank of New Orleans (1811), and the Louisiana Planter’s
Bank (1811). These banking companies loaned money for the expansion of plantations,
the purchase of goods, and many other enterprises.53 After moving to New Orleans from
New York in 1801, the merchant John Pintard quickly became impressed with the
growing importance of New Orleans and predicted that it would “very shortly become a
vast commercial emporium.”54
In addition to banking and commerce, New Orleans also saw an increase in
manufacturing interests in the two decades straddling the Louisiana Purchase. Several
new businesses, such as cotton mills, sugar refineries, rice mills, tobacconists, sawmills,
distilleries, and cordage factories, converted the raw materials being shipped down the
Mississippi River into finished products. Others arose to meet the demands of a growing
and increasingly sophisticated population. Among the new business class, therefore,
were clothiers, shoemakers, furniture makers, silversmiths, lithograhers, daguerreotypists,
printers, and bookbinders. The biggest employer outside the government was the port,
requiring stevedores, dock workers, and carters. New Orleans even developed a small
ship-building industry.
Nevertheless, at this time and throughout the antebellum period, New Orleans
remained a commercial rather than a commercial-industrial metropolis. “There was only
a small and relatively insignificant development of residentiary industry in New Orleans
that was not directly connected with the processing and movement of staple crops.” The
plantation and commercial economy did not stimulate the development of an urban center

53
54

Clark, 287.
Pintard, 226.
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as diversified as the emerging metropolises of Northeast at this time or the cities which
rose in the Northwest in the middle of the nineteenth century.55
The expansion of New Orleans’s commercial economy coincided with and
promoted its population growth. New Orleans experienced urbanization much more
intensely than any other city in the cotton South. In general, “as the South shifted out of
a diversified agriculture into cotton and its income increased, the effect was quite
different from that generated in the Northeast by rising incomes from the re-export and
carrying trade. Urbanization did not increase.”56 To be sure, Mobile, Savannah, and
Charleston all grew along with the cotton trade. But Charleston’s growth from sixteen
thousand in 1790 to twenty-four thousand in 1810, for example, “was less than the rate of
population growth for the country as a whole” and well behind other urban centers. New
Orleans’s population, on the other hand, increased from around seven thousand five
hundred in 1796 to over twenty-two thousand in 1812. And this was just the beginning.
Shortly thereafter, the Crescent City surpassed Charleston as the largest city in the Deep
South, and by 1840 it was virtually tied with Baltimore as the second largest city in the
country with 102,000 people.57 According to economic historian Douglass North, New
Orleans population boom “is attributable to its role as entrepot of the western river trade”
as much as the cotton trade. In addition to being the largest city in the Deep South, New
Orleans was also the nation's major urban center on the western frontier.58
The expanding plantation economy produced a great demand for enslaved labor;
thus between 1796 and 1810 nearly ten thousand African slaves passed through the port
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Clark, 357-58.
North, 52.
57 U.S. Bureau of the Census, Population Division, Population Division Working Paper no. 27, Washington
D.C. (1998).
58 North, 53. In 1810, Pittsburg, Pennsylvania (pop. 4,768), Lexington, Kentucky (4,326), and Cincinnati,
Ohio (2,540) were the only other urban areas west of the Appalachians.
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of New Orleans.

“Not since 1743 had a major wave of Africans arrived in the

[Louisiana] colony, and even that migration… was dwarfed by the size of this later
one.”59

Some of this trade was illegal, as the Spanish government, out of fears

concerning the “contagion of revolution,” had prohibited the introduction of slaves on
several occasions during the 1790s, and Congress forbade the transatlantic slave trade in
Louisiana almost immediately after the Louisiana Purchase.

Soon after the

Congressional prohibition, several dozen influential planters and merchants organized a
public meeting to protest the action, resulting in a petition to Congress to repeal the Act,
but to no avail. Nevertheless, Governor “Claiborne and federal officials fought a losing
battle to seal off Louisiana from the foreign slave trade. The legislature of the territory
and state ignored Claiborne’s appeals for conformity to federal law.”60 Between 1804
and 1808, a legal slave trade also developed that brought African slaves to New Orleans
via other U.S. port cities, mostly Charleston, South Carolina. Very few of these African
slaves remained in New Orleans, however, as they were purchased for labor on cotton
and sugar plantations outside of the city.
In general, New Orleans’s population growth in the era of the Louisiana Purchase
came from two main sources, Anglo-American migration, for economic reasons, and
French West Indian immigration, for political and cultural reasons. In the early 1790s,
most of New Orleans’s white residents were of French descent. The small Spanish
population consisted of mostly officials and their families, and there were only a few
American merchants and German farmers. The plantation revolution that began in the
middle of that decade brought in scores of Anglo-American merchants from east coast
cities such as Baltimore, Philadelphia, and New York, as well as professionals (mostly
59 Kevin Roberts, “Slaves and Slavery in Louisiana: The Evolution of Atlantic World Identities, 17911831,” (Dissertation at the University of Texas, 2003), 102.
60 Clark, 318 and Joe G. Taylor, “The Foreign Slave Trade in Louisiana After 1808,” in Louisiana History
1 (Winter 1960).
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lawyers from Virginia) seeking to profit from New Orleans’s booming economy. After
the Louisiana Purchase, a new breed of Anglo-Americans flocked to the city, those
seeking political, as well as economic, power.

President Jefferson and Governor

Claiborne encouraged this migration, as they sought to bring Louisiana’s political and
legal system in line with the rest of the United States. Attempts to Americanize the city,
however, met with stiff resistance, especially after thousands of sophisticated
francophone refugees (white and colored) arrived from the West Indies.61
The Haitian Revolution produced a wave of immigration from the French West
Indies that dwarfed that of Anglo-Americans in the late Spanish colonial period and the
early days of American rule. From 1791 through 1804 tens of thousands of refugees fled
St. Domingue (and smaller numbers fled Guadeloupe) for safer ground in Europe, North
America and the Caribbean.62 The first refugee immigrants arrived in New Orleans in
1793. Due to the restrictive immigration policies of the Spanish government in Louisiana,
only about a thousand refugees came to New Orleans prior to the Louisiana Purchase,
often after spending some time in other American port cities or in the English or Spanish
Caribbean. Another thousand arrived in 1804 alone, during the first year of American
rule.63 By far the largest wave of refugee immigration came five years later, after
Napoleon’s invasion of Spain created a strong anti-French sentiment in Cuba. Between
May, 1809 and February, 1810, close ten thousand St Domingue refugees who had
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Winston, 201.
There were three main waves of refugee flight from St. Domingue. The first was in 1793 after the sack
of Le Cap. Many of these refugees went to the East Coast of the United States. The second came in 1798
when the withdrawing British forces took thousands of refugees with them to Jamaica. The third wave was
in 1803-04 after the formerly enslaved insurgents defeated the French. Initially, these refugees went to
France, the eastern seaboard of the United States, and the nearby Caribbean slave societies, especially
Cuba. New Orleans was a secondary destination for Haitian refugees during the Spanish control of the city.
See Debien and LeGardeur, “Les Colons” and Lachance, “Repercussions.”
63 William Claiborne, the newly appointed American governor of Louisiana, took precautions to screen
those refugees seeking admittance into New Orleans, but fell short of the Spanish policy of prohibiting the
entry of refugees with slaves.
62
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originally re-located to Cuba, hastily fled again, this time to the port of New Orleans.
The 1809-10 immigration nearly doubled the size of the city (from just over ten thousand
people to just under twenty thousand) creating housing dilemmas, food shortages and
general chaos. This massive immigration also mitigated against the Americanization of
Louisiana, especially with regard to law and politics. Several of the refugees had been
lawyers, judges, and government officials in the Caribbean who were welcomed by the
native French-speaking inhabitants and made an immediate impact on the legal system.
Louis Moreau-Lislet, for example, a refugee immigrant from St. Domingue in 1803, was
both the first judge of the New Orleans City Court and the principal author of the 1808
Louisiana Civil Digest.
The refugee immigration also strengthened and significantly altered the look of
New Orleans’s free colored population. Of the 9,059 recorded arrivals in 1809, 3,102
were free people of color, which accounted for fifty-four percent of the 5,727 members of
the free colored population recorded in the 1810 census. In this year free people of
African descent constituted about twenty-three percent of the city’s population, the
highest level for the pre Civil War period. Moreover, of the 3,102 free colored refugees
arriving in 1809, 428 were men, 1,377 were adult women, and 1,297 were children under
the age of fifteen, exaggerating the pre-existing numerical dominance of women and
children over men.64
Throughout the period of this study, most of New Orleans’s population lived in
the confines of what is today called the French Quarter (and was then called the Vieux
64 See Paul Lachance; “The 1809 Immigration of Saint-Domingue Refugees to New Orleans: Reception,
Integration, and Impact,” Louisiana History 29 (1998); 6 and 13. In 1810, free people of color composed
about forty percent of the African American population, reaching a high of forty six percent in 1820. New
Orleans’s free black population reached its antebellum peak, in terms of numbers, in 1840 when almost
20,000 free people of color lived in the city, out of a total New Orleans population of slightly over 100,000.
A growing slave and white immigrant population in the 1830s reduced the proportion of free blacks in the
total populace. Free blacks composed about forty percent of the African-American population in New
Orleans, reaching a high of forty-six percent in 1820
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Carre, or old city) which extended from the Mississippi River to Le Chemin Derriere de
la Ville (present day Rampart St.), and from the plantation of Madame Delachaise
(Esplanade Ave.) to the commons (Canal St.). The Vieux Carre “was spread out in the
form of a parallelogram extending, roughly speaking, some 1300 yards along the river
front with a depth of 700 yards, or thereabouts.”65 Perched atop a natural levee created
by centuries of the river’s flooding over its banks, the Vieux Carre was (and still is) some
of the highest ground in the area (though still only twelve feet above sea level).66 By the
time of the Louisiana Purchase, the cost of real estate in the old city was rising due to the
city’s population and economic booms. According to James Pintard in 1801, “lots of
ground in the principal streets [were] very high for so new a city.” Houses facing the
river on Levee Street ranged from four thousand to six thousand pesos (a peso roughly
equaled a dollar in value), those on the second and third streets (Chartres/Conde and
Royal) cost three to four thousand pesos, and lots in the back of the city sold for twelve
hundred and two thousand pesos. These prices represented a three to five fold increase
over the period of a decade. Most of the buildings were new, even in the established part
of town, because the city had “twice within a few years suffered severely by Fire.”67 In
March of 1788, fire destroyed over eight hundred and fifty houses leaving only about two
hundred remaining. Then, in December 1794, two hundred and twelve more buildings
were burned to the ground, mostly warehouses, government structures, stores, and
barracks. Most of the new buildings were built of brick with tile roofs pursuant to
regulations enacted after the second fire.68
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Winston, 201.
The river itself flows through the city at four feet above sea level.
67 Pintard, 226.
68 Pintard, 224. The architecture of the “French Quarter,” therefore, is largely Spanish, constructed, as it
was, by Spanish artisans around the turn of the nineteenth century.
66

43

Illustration 1:

New Orleans Fire of 1788.

Whites, slaves, and free people of color lived side by side and in some of the same
households in the old city. According to the 1805 city directory the most populated
streets were Bourbon, with six hundred and ninety seven residents, and Royal, with six
hundred and forty-five. The directory reveals no pattern of racial segregation in New
Orleans at this time, as all three groups of people lived on every occupied street in the
city. Rue Dauphine du Nord, with fifty-one whites, one hundred and fifteen free people
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of color, and eighty-three slaves, had the highest percentage of free people of color of any
street. By contrast, Rue Dauphine du Sud had one hundred and twenty two whites, fifty
nine people of color, and seventy six slaves. As a commercial rather than an industrial
city, New Orleans had few districts where only one ethnic or economic group lived and
worked. Although some neighborhoods had distinguishing characteristics, in general,
blacks and whites, natives and foreigners mingled in the city's shops, streets, and
residential areas.69

Illustration 2:
69

Faubourg St. Marie

Clark, 358.
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As the metropolitan area grew during the age of revolution, the city of New
Orleans developed distinct suburbs. In 1778 Bertrand Gravier and Charles Trudeau laid
out the plan for what would become the city’s first suburb on part of the land Gravier
owned just upriver from the city. This land on the other side of the commons (Canal St.)
became Faubourg Ste Marie. In 1796 Trudeau expanded it back from Nayades (St.
Charles Ave.) to Phillipa St. (Dryades). This part of faubourg St. Marie is what is today
the central business district.

After Bertrand Gravier died in 1797 his brother Jean

expanded the survey back to Circus Street (now Rampart). Americans began moving into
the suburb as soon as it was developed and came in droves after the Louisiana Purchase.
There were around one thousand residents of Faubourg St. Marie in 1805, most of them
Americans.
Several years after the Louisiana Purchase, Bernard Marigny subdivided his
plantation located just downriver from the Vieux Carre to create New Orleans’s second
official suburb, Faubourg Marigny. Bernard Marigny commissioned two men who had
been architects and engineers under the Spanish administration, Nicolas de Finiels and
Barthelemy Lafon, to draw up plans and design the streets for the new suburb.70
Hundreds of refugees from Saint Domingue who arrived in New Orleans in 1809-10,
including a great many people or color, bought property in Faubourg Marigny and built
cottages close to the banquettes (sidewalks). Today the Marigny district is replete with
these “creole cottages,” small houses easily identifiable by their high slate rooftops.
Their basic structure is a square or rectangular shape of twelve to fourteen feet, with two
larger rooms in front, a kitchen in the rear, and two “cabinets” (very small rooms) in the
rear outer corners of the house, one of which housed a staircase to the attic. Despite the

70

The streets are crooked extensions of French Quarter streets like Bourbon, Chartres, Dauphine, and
Royal.

46

large immigrant presence, contemporaries referred to Faubourg Marigny as the “creole
quarter” because few Americans lived there.71

Illustration 3:

Faubourg Marigny

71 “On the zigzag extension of Bourbon St. as it enters the Marigny from Esplanade Avenue, free man of
color and builder Jean Louis Dolliole in 1819 began a cottage for his mother-in-law. He placed it at the
angle where the street changed its name to "Bagatelle," now Pauger. The pie-shaped lot carved into the
point of the pentagon formed by the streets there had a telling effect on his rooftop. Its curious slopes and
the rooftop "pan" tiles are well worth a photo–if you can see through the trees on the banquette.” This
quote can be found online at NewOrleansFrenchQuarter.com/history/faubourgs.php. Bernard Marigny was
the petitioner in dozens of foreclosure suits in the New Orleans city court against defendants who had
defaulted on their mortgages to him. The majority of these defendants were refugees.
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According to one early historian of Louisiana a fierce business rivalry developed
between the American quarter (Faubourg St. Marie) and the Creole quarter (Faubourg
Marigny). In city-wide elections for mayor and city council, “faubourg Ste. Marie was
outvoted by the city below Canal street…. The consequence was that the revenues of the
city were all expended upon improvements in the Creole [French-speaking] section[s].”
The antagonism between the sections lasted for several decades and got so heated that in
1831 “the property holders of Faubourg Ste. Marie, after a most exciting struggle, forced
through the legislature an amendment to the city charter, dividing the city into three
municipalities, with Canal Street and Esplanade as boundary lines, and giving each
section a separate government – in reality making three separate cities of it.”72
Other suburbs emerged in the territorial period as well, though they did not grow
as rapidly as Faubourgs St. Marie and Marigny. In 1804 and 1805 Daniel Clark bought
plantation land that now borders on Moss Street (along Bayou St. John), and hired
Barthelemy Lafon to draw up a plan for Faubourg St. John. The faubourg was a fan-like
formation with a focus at Place Bretonne (where today Bayou Road meets Dorgenois
street, just below Broad) resulting in 35 irregularly shaped blocks. In 1810, the city
purchased the plantation of Claude Treme, which ran from the back of town along the
road to Bayou St. John and connected the old city with Clark’s land. The plantation was
subdivided by Jacques Tanesse with a plan similar to the Vieux Carre. Neither St. John
nor Treme developed much during the period of this study, however.73
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Grace King, New Orleans, the Place and the People (New York, 1895).
Samuel Wilson, Marie Louise Christovich, and Roulhac Toledano, New Orleans Architecture:
Faubourg Treme and the Bayou Road: North Rampart Street to North Broad Street, Canal Street to St.
Bernard Avenue, (Gretna, La., 1997).
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Illustration 4:

“Creole Cottage”

Working mostly from their homes or in the homes of others, free people of color
made a living primarily in the manufacturing, commercial, and service sectors. Very few
free blacks worked the land at the time of the Louisiana Purchase. Out of over one
hundred and fifty free black heads of households who listed their occupations in the last
census of the Spanish period, only two listed farmer as his or her primary occupation.74
Instead, free people of African descent in New Orleans worked as skilled laborers, small
business people, and, to a lesser extent, domestic servants. All in all, free people of color
played an important role in the New Orleans economy, where labor was often in short
74

1795 census. Kimberly Hanger, Bounded Lives, Bounded Places: Free Black Society in Colonial New
Orleans, 1769-1803, 59.
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supply. Many owned successful businesses or engaged in the professions and amassed
substantial estates that included real, personal, and slave property. Rafael Barnebee, for
example, accumulated several thousand dollars in savings while working as a carpenter in
the city and its environs in the last decade of the Spanish period.75 He invested his
money in real estate in the Vieux Carre and newly emerging suburbs, making close to one
hundred percent profit on three lots that he held for less than ten years. In each real estate
purchase, Barnebee secured his mortgage with one or all of his three slaves, Henriette,
Marie, and Jean Pierre.76

Those free people of color who owned slaves, and many of

them did, owned either house servants or shop workers. In the Spanish period, these
slaves were often relatives of their free black owners, but this became less and less
common after the Louisiana Purchase.
With very few exceptions, free women of color and free men of color performed
separate tasks, with men’s work concentrated in the manufacturing sector and women’s
jobs concentrated in the service sector. Most free men of color were artisans of some
sort, as demand for skilled labor was high (as were wages) and few white artisans lived in
the city at the time. Free blacks dominated such skilled trades as carpentry, masonry,
shoe-making, and barrel-making. In addition to Barnebee, some other prominent free
black artisans in the period were Charles Brulet (carpenter), James Ash (barrel maker),
and Marcellin Gilleau (mason). Only eighteen out the sixty-one free black male heads of
households in 1795 worked outside of the manufacturing sector.77
75 Barnebee was one of several free black artisans who helped construct the Cabildo building, completed in
1799, which housed the city government and still stands today.
76 New Orleans Notarial Archives (NONA). Bernabe, Rafael, free Negro, by Santiago Villere, Sale of
Property with Mortgage, June 10, 1795, vol. 25 p 491; Bernabe, Rafael, to Jose Zamora, Obligation with
Mortgage, Jan 8, 1808, v. 56 p 6; Bernabe, Rafael, to P.R. Delongy, Obligation with Mortgage, April 7,
1808, v. 56 p 150; Bernabe, Rafael, to M. de Laura, Mortgage, Sept 24, 1808 v 57 p 387; and Barnabee,
Rafael, to Antoine Fromentin, Sale. February 2, 1811 v. 62 p 53.
77 Hanger, 59. See also the following cases of the New Orleans City Court: Marcellin v. Gilleau, case no.
108, 1812; Callender v. Ash, case no. 1757, July 25, 1809; and Brulet v. Gonzalez, case no. 2921, October
3, 1811. Occupations are not shown in the 1805 City Directory.
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Although free men of color were generally excluded from the professions, a
report given in August 1801 gave the names of six unlicensed physicians in New Orleans,
one of them a free black man named Santiago Derum (James Durham). Born a slave in
Philadelphia in 1762, Durham learned to read and write as a young boy. As a young
adult, he was the enslaved assistant of three different doctors, John A. Kearsey, a
Philadelphia physician and loyalist during the American colonists’ struggle with Great
Britain, George West, a surgeon in the British army, and Robert Dow, a New Orleans
physician.78 After the Revolutionary War, Dow brought Durham to New Orleans where
he sold him his freedom a few weeks before his twenty first birthday for the sum of five
hundred pesos. By the late 1790s Durham was a practicing (if not licensed) throat
specialist. In an 1801 law that specifically mentioned Durham by name, the Spanish
government in New Orleans prohibited any person without a medical degree from
practicing medicine in New Orleans. In the United States, however, only five percent of
practicing physicians had medical degrees, and, after the Louisiana Purchase, Durham
became the first known licensed African-American physician in the United States.79
At the time of the Great Purchase, sixty percent of free black heads of households
were women, and most of them worked in the service or commercial sector. A free black
woman named Mrs. McCoy, for example, owned and operated a boarding house on Canal
Street that catered to newcomers to the town, of all races. Fifty out of ninety-six female
heads of households were either seamstresses or laundresses and another twenty were
either shopkeepers or retail dealers. But these labels can be misleading. The “negresse”
Marie Louise Dupre, for example, is listed as a domestic servant even though she worked
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Kearsey died in 1776 after which West purchased Durham. West sold Durham to Dow when the two
encountered each other in Pensacola during the American Revolution
79 Betty L. Plummer (ed.), “Letters of James Durham to Benjamin Rush,” Journal of Negro History, Vol
65, no. 3 (summer 1980) pp 261-269.
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in the blacksmith shop of Nicholas Duquery from the late 1790s until Duquery died in
1812. Moreover, the fact that seamstressing was considered a part of the service sector,
and not a skilled trade, reveals the gendered assumptions of the census makers who
created the categories.80
New Orleans at night was teeming with activity then as it is now. Whites,
enslaved blacks and free people of color gathered in homes, taverns, and on the streets to
dance, drink, and gamble. By the late 1790s Spanish officials and some planters had
become concerned about the “dens of vice” operating in the Crescent City, prompting
Governor Carondolet and Attorney General Barran to shut down numerous gambling
halls and taverns. By 1797 only ten out of a previous several dozen taverns were still
operating and potential tavern owners required a license from the Mayordomo de
proprios to operate a bar. After Carondolet left Louisiana in that year the number of
drinking and gambling establishments began to increase again. Beginning in the 1790s,
residents of New Orleans also had an opportunity to experience “high culture.” The first
public ballrooms began operating in 1792, the same year New Orleans’s first theatre
(known as the Coliseo) was built. New Orleans was also home to the first opera house in
what is now the United States, which opened its doors in 1796.81
While the crowded streets, the new construction, the expanding boundaries of the
metropolitan area, and the new businesses opening seemingly every day were visible
signs that New Orleans was “coming of age” as a great port city during the age of
revolution, the less perceptible process of racial identity formation was also taking place.
Certain physical sites within the city served as cultural spaces for the emergence of New
80 Hanger, 58. See also Brengle v. Williams and Colcock, case no. 2932, October 16, 1811; and Marie
Louise v. Saignal and Delinau, case no. 2087, March 14, 1810.
81 For the policies of Carondolet, See Hanger, Bounded Lives, Bounded Places and Ingersoll, Mammon and
Manon. See also Emily Clark and Virginia Gould, “The Feminine Face of Afro-Catholicism in New
Orleans, 1727-1852,” in William and Mary Quarterly 3rd Series (2002), 59.
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Orleans’s third race, though this was certainly not their intended function. The chapters
that follow examine this complex process of race-making, as free people of color
negotiated with white men within institutions of power. The remainder of this chapter
orients the reader to the location of some of the physical sites at which these negotiations
took place, the Place d’Armes, the city’s ballrooms, and the New Orleans City Court.
The Place d’Armes, now known as Jackson Square, occupies a strategic location
front and center at the peak of the natural levee in New Orleans’s Vieux Carre. As the
name suggests, this piece of land is where the militia and the regular army drilled. The
St. Louis Cathedral and the Cabildo Building, both constructed in the 1790s, face the
square, symbolizing the three prongs of Spanish monarchical authority over its subjects,
laws, church discipline, and military might.82

For members of New Orleans’s free

colored militia, however, the Place d’Armes represented a place where they could both
display their loyalty to the government and distinguish themselves from enslaved blacks.
By the time Louisiana became a state in 1812, New Orleans was home to several
dancehalls. Two blocks upriver from the Cathedral, at the corner of Rue Conde (today
Chartres St.) and Rue Dumaine, stood the Conde Street Ballroom, a “whites only”
ballroom that opened in October of 1792.83 One more block upriver and one block closer
to the river, Bernard Coquet offered dances for free people of color in his home at 27 Rue
St. Phillip. The dances at “la Maison Coquet” began in 1799 and immediately attracted
both whites and enslaved blacks as well as the intended patrons. The house also hosted
the first quadroon ball in 1805, when August Tessier rented Coquet’s home for this
purpose and renamed it the Salle de Chinoise. In 1808, Coquet opened La Salle de
82 The “Cabildo” is the term for both the city governing body under the Spanish and the building in the city
center where this body met to conduct official business. This building, constructed in 1799, still stands
today and is located next to St. Louis Cathedral in the French Quarter. The Place d’Armes was called the
Plaza de Armas by the Spanish and is today known as Jackson Square.
83 The Conde Street Ballroom was constructed where the city’s main market had previously stood.
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Spectacle, a “magnificent building of Philadelphia brick,” located several more blocks
away from the river at 721 Rue St. Phillipe. Throughout the antebellum period, this
building alternated as a theatre and a ballroom, hosting free colored balls and quadroon
balls under the various names of La Salle Chinoise, the Winter Tivoli, and the
Washington Ballroom. The free colored and quadroon balls helped distinguish New
Orleans’s free people of color, in the eyes of residents and travelers alike, as more
“accomplished” and “cultivated in manners” than free black communities elsewhere in
the United States.

Illustration 5:

“Salle de Spectacle”

One block back from the Conde Street Ballroom, at the corner of Royal and
Dumaine, stood a small building that operated as a courthouse in the early years of
American rule. In this structure, according to historian Grace King, Andrew Jackson was
tried for contempt of court in 1815. Although it cannot be said for certain, this may have
been the building that housed the New Orleans City Court for part or all of its eight year
tenure (1806-1813). Wherever in New Orleans it was located, the City Court was
probably the most influential site at which free people of color helped to shape their own
racial identity. In eight years, this court heard around three hundred and fifty cases
involving free colored litigants (about one-tenth of the total number of cases it heard)
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including the important precedent setting case of Adelle v. Beauregard, which is the
centerpiece of the next chapter.
Another building was equally if not more influential in shaping racial identity in
this period, both for what it housed and what it represented; the New Orleans slave
market.84 Adjoining the levee at the lower end of town, “the flesh market [was] entirely
enclosed, each separate stall, of which there [were] about 7 or 8 – being a distinct
apartment with a door & window.” According to John Pintard in 1801, the New Orleans
slave market was “the most filthy” of its kind he had ever seen, and he could not say
“whether it be ever hoed out or not.”85 Yet, by the time Louisiana became a state in
1812, the slave market in New Orleans was North America’s largest. The slave market
showed that whatever its similarities to the great port cities of New England and the MidAtlantic States, and whatever its economic ties to the grain and livestock producing
Northwest, New Orleans remained a slave society and, in fact, the main supplier of
enslaved labor to the cotton South. The slave market served as an ominous symbol for
free people of color as well. It reminded them that because of their African ancestry,
partial or not, they always risked enslavement themselves, whether this be actual (if
illegal) enslavement through kidnapping or fraud, or virtual enslavement through
restrictive black codes. Yet New Orleans’s free people of color were able to minimize
this risk by cultivating a distinct cultural identity in places such as the Place d’Armes, the
Maison de Coquet, the Salle de Spectacle, and the New Orleans City Court. In short free
people of color combated their own enslavement, by making their own race.

84
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Within a few years of statehood, New Orleans would have several slave markets
Pintard, 228.
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“When the Question is Slavery or Freedom:”
The Legal Construction of Three Races in Early New Orleans
In September, 1809, Adelle Auger, who was born to a free family of color in the
mid 1790s on the French West Indian island of Guadaloupe, discovered that her uncle
was making arrangements to sell her in the New Orleans slave market. Her mother, and
sole guardian, had died several years earlier, after which Auger was entrusted to the care
of her maternal uncle, a recent Guadaloupian immigrant to New Orleans named Frederick
Beaurocher. Auger spent several years in a boarding school in New York City before her
uncle sent for her to come to New Orleans in the Spring of 1809, when she was probably
in her early to mid teens. After living with him for almost four months, under unusually
close supervision, Auger became aware that her uncle had appropriated her personal
belongings, including two fiats proclaiming her freedom, and was claiming that she was
his slave.86
Within days of this discovery, Adelle Auger filed a lawsuit in the New Orleans
City Court seeking a declaration that she was free. She presented no evidence of her
freedom other than her own testimony, which was countered by the testimony of
Beaurocher.

Nevertheless, the City Court’s presiding judge, Louis Moreau-Lislet,

entered judgment that the teenager be “returned to her former state of freedom to which
she appears justly entitled.”

On appeal to the Superior Court of Louisiana, Beaurocher’s

lawyer argued that the trial court erred because Auger did not meet her burden of proof.
As the person bringing the lawsuit, Auger was required to establish the facts at issue in
the case by a preponderance of the evidence. Despite the lack of evidence corroborating
her own testimony, however, the Superior Court affirmed the lower court’s decision
86 Auger v. Beaurocher, Case no. 1846, September 16, 1809: Louisiana Division, New Orleans Public
Library, New Orleans, Louisiana. Hereinafter all cases in this archival source will be identified by their
names and case number only.
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stating “although it is in general correct, to require the plaintiff to produce his proof
before the defendant can be called upon for his, it is otherwise, when the question is
slavery or freedom.” Taking note of Auger’s “yellow” complexion and perceived mixed
European and African ancestry the court proclaimed, in a landmark decision, “persons of
color may have descended from Indians on both sides, from a white parent, or mulatto
parents in possession of their freedom. Considering how much probability there is in
favor of the liberty of those persons, they ought not to be deprived of it upon a mere
presumption.” If the plaintiff were a Negro, the court explained, she “perhaps would be
required to establish [her] right by such evidence as would destroy the force of
presumption arising from color; Negroes brought to this country being generally slaves,
their descendants may perhaps fairly be presumed to have continued so, till they show the
contrary.”87

Thus, the Superior Court decision in Adelle v. Beauregard created a dual

standard for burden of proof in suits of this type based upon the race of the petitioner.
“Negroes” or “Africans” were presumed to be slaves while “mulattoes” or “persons of
color” were presumed to be free.88
This chapter uses “status suits” in the city court as a lens to examine the slave-free
paradox in New Orleans and its legal resolution through the use of racial classifications.89
87Inhabitants

of early New Orleans used the terms “Negro” and “African” to refer to persons perceived to
be entirely of African descent, and they used the terms “mulatto” and “person of color” to refer to persons
perceived to be of mixed African and European descent. This dissertation uses these terms in the same
way. The term “black,” in this dissertation, refers to any person with any degree of African descent.
88 Auger v. Beaurocher and Adelle v. Beauregard, 1 Martin Reports 183, are the same case. The former
is the caption recorded on the original records of the trial court while the later is the caption shown in the
published Superior Court opinion. While impossible to know for sure, it is likely that the person recording
the case in Martin’s Reports mistakenly replaced the name Beaurocher with Beauregard.
89 I examined the court records of approximately 3500 cases of the New Orleans City Court (aka New
Orleans Parish Court) for the period of the court’s existence, 1806 through 1813. This Court was preceded
by the Court of Pleas, an ad hoc court created by the Territorial Government in 1804, and succeeded by the
District Court of Orleans Parish, a court that still exists today. I found and took notes on 223 cases in
which at least one of the parties was a free person of color. The status of a person as free or enslaved was
the central issue in 22 cases, or approximately .63% of all cases heard by the New Orleans City Court and
ten percent of all cases involving free black litigants. Fourteen of these cases were “freedom suits,” like
Adelle, in which the petitioner claimed to have been illegally enslaved. Eight cases were “enslavement
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In Lower Louisiana, as in most early American slave societies, race emerged during the
Age of Revolution to justify the enslavement of human beings in the face of the
enlightenment ideology of “liberty” and “equality.” Unlike the Chesapeake and the
South Carolina low country, however, the Lower Mississippi Valley’s emergence as a
slave society coincided with political and legal transition and large scale immigration
from the French West Indies, where free blacks occupied a middle social caste. Racial
categories in New Orleans developed differently than in the rest of the United States
South, therefore, primarily due to the strong Caribbean influence on the city during a
crucial period in the racialization process. This chapter examines the interplay of two
New Orleans institutions in the race-making process, the slave market and the City Court.
The New Orleans slave market, North America’s largest in the nineteenth century, was
the symbol of “unfreedom,” and it served as a catalyst for the kidnapping and sale of
vulnerable free blacks, while the City Court served as a partial safeguard against illegal
enslavement. As free blacks sought to protect their freedom through the use of the City
Court, they helped to produce the legal distinction, expressed in Adelle, between
“Negroes” and “people of color.”

NEW ORLEANS IN THE AGE OF SLAVERY AND REVOLUTION
The two decades straddling the Louisiana Purchase of 1803 were truly “an Age of
Revolution” for the Crescent City. Technological innovations were transforming the city
into a slave society just as the ideology of “liberty” and “equality” was challenging the

suits” in which the petitioner asked the court to declare that the defendant, a person of African descent
passing as free, was in fact the Plaintiff’s slave. Together, I refer to both of these types of cases as “status
suits.” For reasons I will discuss later in this chapter, the court heard twenty-one of the twenty-two status
suits in a three and a half year period from June of 1809 until December of 1813, when the court disbanded.
These twenty-one freedom and enslavement cases represent over one percent of the approximately two
thousand cases the court heard during this period.
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institution and creating fears of slave rebellion. Moreover, the revolutionary wars after
which the era was named led directly to the Louisiana Purchase, while at the same time
producing a massive influx of French speaking immigrants into the territory. Finally, the
transfer of political power created tensions in the legal system, especially in regard to the
laws of race and slavery. The transformative impact of the era on the city of New
Orleans, therefore, was socio-economic, ideological, political, demographic, legal, and
racial.
Beginning in the 1790s slavery became more entrenched in the Crescent City and
its environs as a result of a plantation revolution throughout the Deep South.

Eli

Whitney’s invention of the cotton gin in 1793 led to the rapid spread of short staple
cotton west of the Appalachians. Thereafter, cotton growers in the southwestern United
States shipped the bulk of their cotton by creeks and tributary rivers downstream to the
port of New Orleans. Furthermore, in 1795, motivated by high sugar prices on the
European market, Louisiana planters achieved their first successful granulation of sugar
cane. Within seven years, sixty to seventy plantations on both banks of the Mississippi
above and below New Orleans were producing over 3000 tons of sugar annually,
requiring a massive slave labor force.90 By the time Louisiana became a state in 1812,
therefore, the Crescent City was a leading commercial center of the slave South, fueled
by staple crops grown with slave labor. In short, turn of the century New Orleans was a
center of a Southwestern culture in the process of going from a “society with slaves” to a
“slave society.”91
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Paul Lachance, “Repercussions of the Haitian Revolution in Louisiana,” in The Impact of the Haitian
Revolution in the Atlantic World, David P. Geggus, ed. (Columbia, South Carolina, 2001), 211.
91 Moses I. Finley, “Slavery,” in International Encyclopedia of the Social Sciences (New York, 1969), and
Edmund S. Morgan, American Slavery, American Freedom: The Ordeal of Colonial Virginia (New York,
1975).
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Partly as a result of the rapid increase in the need for slaves in the Deep South, the
New Orleans slave market became the largest in the nation by the second decade of the
nineteenth century. For four years after the Louisiana Purchase of December, 1803,
African born slaves arrived in the port of New Orleans to meet the demand. After
Congress prohibited the transatlantic slave trade in 1808, however, the emerging cotton
“kingdom” of the Southwest was populated with slaves from the established tobacco
plantations of the Chesapeake. While many of these slaves traveled overland with their
owners or with slave traders, the majority came via the New Orleans slave market.
“Thousands of slaves from all over the South passed through the New Orleans slave pens
every year in the antebellum period, their purchase and sale linking the city to both the
larger southern economy and the regional economy of the lower South.”92 Long before
Uncle Tom’s Cabin highlighted the inhumanity of the city’s slave market, New Orleans
had become a center and a symbol of “unfreedom.”
The rise of the New Orleans slave market, however, was delayed by fears of the
“contagion of revolution.” In the 1790s, Spanish officials in the colony reported a halfdozen conspiracies among slaves and free blacks in the decade, allegedly inspired by the
white and black Jacobins of France and St. Domingue.93

In response, the city’s

inhabitants and city council (the Cabildo), demanded and received from the Spanish
governor, Francisco Louis Hector Carondolet, a temporary ban on slave importations in
1795 and an indefinite extension of the ban in 1796. After the Louisiana Purchase, the
American government of New Orleans continued the ban on slave importations until
1805, when economic pressures overcame security fears.94
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Walter Johnson, Soul by Soul: Life Inside the Antebellum Slave Market (Cambridge, 1999), 7.
For a thorough discussion of the unrest in Louisiana during the 1790s see Gwendolyn Midlo Hall,
Africans in Colonial Louisiana: the Development of Afro-Creole Culture in the Eighteenth Century (Baton
Rouge, 1992). Some or all of the alleged conspiracies may have been the product of white paranoia.
94 Even before the outbreak of the Haitian revolution, slaves from the West Indies were regarded as
troublemakers. In his 1786 “Decree on Good Government,” Don Estaban Miro, then governor of
93
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The French and Haitian Revolutions also directly led to United States’ acquisition
of the Louisiana territory. After Napoleon consolidated his power in France, he turned
his attention to quashing the revolution in St. Domingue, restoring slavery there, and
reconstructing a New World empire centered on Caribbean islands exporting sugar,
coffee, and other products to France and other parts of Europe. He secretly re-acquired
the Louisiana territory for France from Spain in 1800 with the design that it would
provide the Caribbean with foodstuffs and lumber, thereby avoiding dependence on the
United States for supplies. In 1802 Napoleon dispatched twenty thousand French troops
to Saint-Domingue under the command of his brother-in-law, General Charles Victor
Emmanuel Leclerc, whose mission was to occupy the colony, deport Toussaint
Louverture and all of his generals, and force the blacks to return to agricultural
production. However, a determined, well disciplined and seasoned force of ex-slave
insurgents combined with a yellow fever epidemic to decimate Leclerc’s army in St.
Domingue. By the end of 1802 Napoleon accepted that the former colony of France was
irrecoverable. Having neither the means nor the inclination to take control of Louisiana
anymore, he happily received the American envoy in April 1803 to negotiate the sale of
Louisiana to the United States culminating in the Louisiana Purchase of December 20,
1803.95

Louisiana, remarked that “experience has shown us that admission of blacks born in the French or English
Antilles is bad for this province. It is necessary to put up serious barriers [to their introduction] and I order
traders to cease introducing them.” Gabriel Debien and Rene LeGardeur, “Les colons de Saint-Domingue
refugies a la Louisiane (1792-1804),”in Louisiana Review, X (1981), 120. In 1790, a secret Spanish Royal
edict forbade the entrance into any Spanish colony of slaves coming from the French Caribbean or slaves
who had been purchased there. After hearing of the edict, the crown’s representative in Louisiana issued
orders to expel from the colony all French West Indian slaves. Yet, ironically, the events of 1789 in France
and the first troubles in Martinique and St. Domingue were not only the realization of the fears of Miro but
precisely the dangers that would give birth to the introduction into New Orleans of West Indian blacks.
Lachance, “Repercussions,” in Geggus, ed., Impact of the Haitian Revolution, 212.
95 Lachance, “Repercussions,” in Geggus, ed., The Impact of the Haitian Revolution, 210.
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The Great Purchase created tensions in the city and territory’s legal system,
especially with regard to the laws of race and slavery.96 Under Spanish rule, slaves had
the right to own property as well as the right to sue a master for cruel treatment and
demand to be sold. The Spanish government of Louisiana had also instituted the policy
of coartacion, under which slaves had the legal right to purchase their freedom, with or
without their master’s consent, at an agreed upon or administratively determined market
value.97 After the Louisiana Purchase, the Territorial legislature was quick to tighten its
control over slaves and free blacks by passing a new Black Code in 1806 that abolished
coartacion, deprived slaves of the ability to own property without the consent of their
masters, and ended the right of a slave to sue for cruel treatment and demand to be sold to
a new master. Furthermore, section 40 of the Code admonished free people of color
“never to insult or strike white people, nor presume to conceive themselves equal to
whites: but on the contrary that they ought to yield to them in every occasion.” This was
the first law of the territory of Orleans to expressly place restrictions on free blacks.
Finally, the slave rebellions of the French West Indies combined with the
Louisiana Purchase to produce the massive influx of West Indian refugees into New
Orleans which played an important role in shaping New Orleans’s three caste social
hierarchy. Paul Lachance’s social history of Haitian refugees in New Orleans traces the
96 Throughout the territorial period (1804-1811), jurists battled over whether the English common law or
Roman based civil law would be the law of the land. Claiborne, a lawyer trained in common law Virginia
and Tennessee, was a staunch supporter of the former, while Louis Moreau-Lislet, a St. Domingue refugee
and the City Court judge in the Adelle case, was the key spokesperson for the latter. Lislet was the
principal author of Louisiana’s Civil Code of 1808. Despite its name and its author, however, the Code
retained many elements of the common law, and was truly the product of a political compromise between
common law and civil law jurists. George Dargo, Jefferson’s Louisiana: Politics and the Clash of Legal
Traditions (Cambridge, Mass., 1997), 138, 171-174.
97Coartacion contributed significantly to the growth of the free black population in Spanish New Orleans.
From 1771 to 1803, almost two thousand slaves gained their freedom in the city, over half of whom did so
by taking advantage of coartacion. See Hans W. Baade, “The Law of Slavery in Spanish Louisiana, 17691803,” in Louisiana’s Legal Heritage, Edward Haas, ed (Pensacola, Fla., 1983), 46-47, and Kimberly
Hanger, Bounded Lives, Bounded Places: Free Black Society in Colonial New Orleans, 1769-1803
(Durham, N.C., 1997), 26-27.
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demographic, social and economic impact of the 1809-10 immigration.

Lachance

demonstrates that the pool of immigrants was evenly divided between whites, enslaved
blacks and free blacks and shows that the percentage of the free black population grew
the most from this immigration, from thirteen percent of the population in 1806 to twenty
three percent in 1810. In addition to sheer numbers, the West Indian free black refugees
brought with them a self identity clearly distinct from enslaved Africans. Most of these
“gens de couleur,” like Adelle Auger, were born free. Many were well educated and
came from families with property, including slaves, and thus had experience using the
legal system to defend their rights.

MAKING SLAVERY: THE PRECARIOUSNESS OF FREEDOM
Despite their education, their partial European ancestry, and their family history
of freedom, the freedom of the “gens de couleur” refugees, like that of all free blacks in
the burgeoning slave societies of the United States South, was precarious, and nothing
contributed to and symbolized this more than the New Orleans slave market.98 As home
to North America’s largest slave market, the Crescent City invited slaveholders and slave
traders from all over the South; some of them carried “stolen” human property they
hoped to sell while others sought a good labor source at a good price, paying little heed to
the legality of the transaction.99
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As Ira Berlin has stated, free people of African descent in America “balanced precariously between
abject slavery, which they rejected, and full freedom, which was denied them.” Ira Berlin, Many Thousands
Gone: the First Two Centuries of Slavery in North America (Cambridge, Mass., 1998), xiv.
99 It is impossible to know with any certainty how many free blacks were kidnapped into slavery in the
American South, but given the unequal power relationships it is likely that the number of kidnapped free
blacks far exceeded the number of slaves who escaped to freedom via the Underground Railroad.
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The chaos of war, revolution, and refugee flight created conditions ripe for illegal
enslavement in North American slave societies.100 A great many refugees, like Adelle
Auger, had been stripped of their social networks of people who could verify their
freedom, while many others, like Beaurocher, had lost their fortunes in the tumult and
saw the kidnapping of free blacks as a way to alleviate some of their financial burden. Of
course not every act of illegal enslavement was the result of refugee chaos, but the court
records suggest that it played a very important role.
The Haitian Revolution and corresponding flight produced countless numbers of
orphaned or abandoned children of free black parents who were especially vulnerable to
being kidnapped. Nine of fourteen petitioners in freedom suits were, at the time they
were kidnapped, under the age of sixteen years and had lost their parents or left them
behind. Young boys and girls of color, uprooted from their homes and families, and
confronted with an unfamiliar language must often have felt powerless to resist their
kidnappers.
Some refugee boys of color unwittingly set themselves up for illegal enslavement
by entering into employment relationships that were, on their surface, indistinguishable
from the master slave relationship. Amand Langlois, for example, lost both of his parents
in the Haitian Revolution before he fled to Cuba after the defeat of Leclerc’s army. He
was only thirteen years old in 1804 when, having recently arrived in Charleston, South
Carolina from Cuba, he began to work for and live with a carpenter named Roland
Gallier. Langlois was the carpenter’s apprentice for almost five years before, in 1809,
Gallier sold him to the slave trader Henry Rose. Similarly, in 1803, when Hervey des
Romain was around the age of twelve, he fled St. Domingue with his family to St. Iago
de Cuba. Soon thereafter he was induced by a certain Albers to come to Charleston on
100

At least fourteen of the twenty-one would be slaves and at least twelve of the twenty-one would be
slaveholders in the status suits of the New Orleans City Court were West Indian refugees.
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the promise that Albers would procure him a trade. Once in Charleston, however, Albers
sold Langlois as a slave to a trader named Gilbert.101 In each case the victim of false
enslavement remained unwitting until his seemingly legitimate employer of several years
chose to sell him.
If a free black employee had no readily available proof of freedom, the owner of
his or her labor could easily claim to be the owner of his or her person. George Lewis
was a free black sailor born in Kingston, Jamaica who was jailed in Charleston, South
Carolina for not having his freedom papers. Subsequently, the owner of the last ship on
which Lewis had sailed, a man named George Humphreys, claimed that Lewis was his
“slave” and initiated a series of sales of Lewis that eventually landed him in the New
Orleans slave pen. In 1808, while in Nashville, Tennessee, a free black man in his midthirties named William Jones entered into a service contract with one Christian Turner to
work for him in Maryland. Instead of going to Maryland, however, Turner took Jones to
Natchez, Mississippi where he confiscated Jones’s freedom papers and sold him as a
slave to a Major Milton of the United States Army. For both men, documentary proof of
freedom was essential since their jobs prevented them from establishing protective
networks of friends and family.102
101

Langlois v. Labatut, case no. 2313, July 17, 1810 and Hervey des Romain v. Rodriquez, case no. 1893,
October 9th, 1809.
102 As a free black sailor in the revolutionary Atlantic World, George Lewis’s grasp of freedom was
tenuous. Lewis was born a free man of color of free parents in Kingston, Jamaica. In 1794 or 1795 he
embarked on a series of seafaring adventures that took him to all corners of the Atlantic World, from
Downs, England, to Vera Cruz, New Spain, to New York to the Bight of Benin. He served on at least nine
different ships in fourteen years including two man o wars, an English frigate, an American brig, four
merchant ships, and a pilot boat. While not a slave during these years, he was somewhat less than free. He
was impressed upon two of the ships and never made enough in wages to become a propertied man. When
he arrived in the city of Charleston, South Carolina on an American ship by the same name in the summer
of 1808, however, he was deprived of what little freedom he had. Having lost his freedom papers he was
taken into custody by a guard after drum beat, carried before the mayor of Charleston and imprisoned.
Lewis v. Perry, case no. 1775, August 8, 1809. William Jones was born to free black parents in
Pennsylvania in or around 1775. In December of 1804, when he was around 29 years old, Jones indentured
himself to a William Lord of Crawford County for a term of one year in return for 16 shillings and ten
pence half penny plus sufficient “meat, drink, apparel, lodging, and washing.”102 At the end of his
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If young men of African descent risked being enslaved by their employers, young
women of African descent risked being enslaved by their “guardians” or “protectors.”
The reader will recall that the teenaged Adelle Auger was kidnapped by her uncle and
legal guardian, Frederick Beaurocher. Thereze, who was born to a free family of color in
St. Domingue, left the island in the great emigration of 1803 under the “protection” of
Francis Munier, the late neighbor and trusted friend of Thereze’s mother. After living in
Cuba for six years Thereze and Munier came to New Orleans, where, in late 1812,
Munier fraudulently obtained an order of confinement with the intention of selling
Thereze on the slave market.103
Young women refugees of color faced the additional threat of sexual exploitation,
especially if they were considered attractive. A St. Domingue refugee named Melanie
Chalon was not yet a teenager when her effective “guardian,” a white housekeeper named
Claire Lafitte Drouin, fled Charleston, South Carolina for New Orleans, taking Chalon
with her as a “domestic” servant. Once in New Orleans Chalon’s already tumultuous life
took a turn for the worse. In her early teens she became pregnant and had a child whom
she named Celestin.

The identity of Celestin’s father remains unclear, and the

circumstances surrounding Melanie’s pregnancy lead to the inference that Drouin may
have been exploiting the girl as sexual labor. When Melanie became pregnant Drouin
claimed that Melanie was her slave, and after Celestin was born she had the child
baptized as a slave.104
indenture period, Jones left Pennsylvania and worked as a hired hand for several years in New Orleans and
Nashville, Tennessee where he entered into that fateful contract with Turner. Jones v. Kohn, case no. 2224,
May 22, 1810.
103 Auger v. Beaurocher and Thereze v. Munier, case no. 3537, February 18, 1813. Both Beaurocher and
Munier faced crippling debt and expenses and sought to use their apparently helpless dependents and the
slave market as a way of alleviating some of their debt. Both mistook the will and resources of their
victims, however, as both Adelle and Thereze won back their freedom in court.
104 Chalon v. Drouin, case no. 1793, August 3, 1809. Melanie Chalon’s sexuality was her enslaver’s most
profitable possession. Chalon was born free in 1791 in the small town of Miraguane, St Dominge. She
was of mixed African and European ancestry: her black mother was the mistress of her white father,
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While the refugee chaos provided the conditions for illegal enslavement, the slave
pens of New Orleans served as a fence for the stolen property. Kidnappers who lived in
New Orleans, like Frederick Beaurocher, had quick and easy access to hundreds of
potential purchasers of slaves each day. Kidnappers from other parts of the United
States, such as Charleston, for example, commonly sold their victims to professional
slave traders who then trekked to the nation’s largest slave market to dispose of their
property. George Lewis was one of several victims who were sold many times in rapid
succession in an apparent attempt to disguise the original act of illegal enslavement.
Perhaps the slave traders were aware of the original illegal act and purchased their
victims at discounted prices. As was the case with Adelle Auger, however, the attempted
sale of the victim at the New Orleans slave market often served as the impetus for the
legal challenge to enslavement.105

MAKING FREEDOM: STATUS SUITS IN THE NEW ORLEANS CITY COURT
While perpetrators of illegal enslavement often turned to the New Orleans slave
market to profit from and disguise their acts, some victims turned to the New Orleans
City Court to protect their freedom. This court granted favorable judgments to thirteen of

Victoire Chalon. After Melanie’s mother died in 1793, Victoire entrusted his infant daughter to a wealthy
merchant named Jean Baptiste Carvin. A white woman named Claire Lafette Drouin, Carvin’s
housekeeper, was responsible for Melanie’s care, Sometime in the mid 1790s Carvin fled the rebellion in
St. Domingue for Charleston, South Carolina, taking Drouin and Chalon with him. Because Carvin’s
business took him away from his Charleston home for long stretches of time, Melanie was almost entirely
dependent upon Drouin. Within a few years after arriving in Charleston, Drouin ran away to New Orleans,
taking Melanie with her.
105 See Jones v. Kohn, Lewis v. Perry, Langlois v. Labatut, Chalon v. Drouin, and Oxendine v.
McFarland, case no. 2992, January 9, 1812. In some cases the named defendant was an “innocent”
purchaser and thus retained a cause of action for fraud against the original kidnapper. Jean Rodriquez, the
defendant in Hervey des Romain, for example, filed an answer alleging that on November 21st, 1806 he
purchased the petitioner for five hundred and fifty dollars. It is not clear if Rodriquez pursued any cause of
action against the previous "owners" of petitioner.
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fourteen petitioners suing for their freedom between June, 1809 and December, 1813.106
There were four freedom suits in 1809, three in 1810, two in 1811, four in 1812 and one
more in 1813. Would-be slaveholders also initiated lawsuits, but with less success; in the
same three and a half year span, half of eight petitioners seeking a court order enslaving a
defendant won favorable judgments. At first glance these numbers suggest that the City
Court was more inclined to prevent (illegal) enslavement than to facilitate it. Upon
deeper analysis, however, it appears likely that freedom suit petitioners had much
stronger cases than enslavement suit petitioners, given that the cost of a failed suit was
much higher for the former than for the latter.
Why did the flood of freedom suits begin in 1809 and continue steadily for three
and a half years? An examination of the chronology of the freedom suits leads to the
inference that they were directly related to the refugee immigration of 1809-10. The first
shipload of refugees from Cuba arrived in the port of New Orleans in May of 1809 and
the first freedom suit was filed on August 3, 1809. One might assume from these figures
that the majority of the victims of illegal enslavement were St. Domingue refugees
recently arrived from Cuba.
But coincidence does not equate to causation, for although eleven of the fourteen
petitioners were West Indian refugees, only three were part of the 1809-10 immigration.
Furthermore, these three petitioners filed the last three freedom suits in the New Orleans
City Court, in August, 1812, December, 1812, and February, 1813.

For refugee

106 These cases are: Bouligny v. Arnold, case no. 635, June 19, 1807; Lewis v. Perry, case no. 1775, Aug.
8, 1809; Chalon v. Drouin, case no. 1793, Aug. 3, 1809; Auger v. Beaurocher, case no. 1846, Sep. 16,
1809; Hervey des Romain v. Rodriquez, case no. 1893, Oct. 9, 1809; Metayer v. Noret, case no. 2093, May
28, 1810; Jones v. Kohn, case no. 2224, May 22, 1810; Langlois v. Labatut, case no. 2313, July 17, 1810;
Carsey v. Carsey, case no. 2840, Aug. 18, 1811; Oxendine v. McFarland, case no. 2992, Jan. 9, 1812;
Bouvais v. Destres, case no. 3349, Aug. 13, 1812; Bovais v. McCarty, case no. 3474, Aug. 29, 1812; and
Thereze v. Munier, case no. 3537, Feb. 18, 1813.
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petitioners, there tended to be a lag time of one to three years between the time they
arrived in North America and the time they sued for their freedom.
Nevertheless, even though the 1809-10 immigration did not provide most of the
freedom suit petitioners it may have been a catalyst for the freedom suits by providing
witnesses who could testify on their behalf. Amand Langlois had been in New Orleans
(where he was illegally held as a slave) for almost a year before he filed a freedom suit on
July 17, 1810. The impetus for the lawsuit seems to have been his encountering some
recently arrived refugees who he had known back in St. Domingue. At trial, these
witnesses testified that even though they had not seen him in over a decade, they could
positively identify Langlois as the son of a free mulattress and a white driver of carts
from Port au Prince. 107
Several laws passed within as well as outside of New Orleans may have been the
impetus for the flood of freedom suits that began in the summer of 1809. In 1804,
Congress divided the land acquired by the Louisiana Purchase into two territories, the
Orleans Territory, which encompassed the present day state of Louisiana, and the
Louisiana Territory, which included all the rest of the land. In 1807, the Louisiana
territorial legislature enacted a law setting forth the procedure for filing freedom suits in
the territory.108 The laws of the Orleans territorial legislature, on the other hand, did not
deal directly with freedom suits. The Black Code (an act of the Orleans territorial
legislature of June 7, 1806) placed new restrictions of enslaved and free blacks, and an
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Langlois v. Labatut, case no. 2313, July 17, 1810.
Professor David Konig of Washington University in Saint Louis has compiled an extremely useful
database on freedom suits in the Louisiana Territory and in the state of Missouri that is part of the St. Louis
Circuit Court Historical Records Project. The website is http://stlcourtrecords.wustl.edu. The 1807 statute
was part of the laws of the Legislature of the territory of Louisiana. Interestingly, the 1807 statute
expressly places the burden of proof on the petitioner in all freedom suit cases and does not make a
distinction based on the complexion or perceived ancestry of the petitioner. In 1825 the legislature for the
state of Missouri passed another law replacing the 1807 statute.
108
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1807 act restricted the manumission powers of courts and slave-owners.109 Neither law,
however, said anything about an alleged slave’s capacity to sue for freedom. The Civil
Digest of 1808 clarified some of the ambiguities regarding the ability of people of
African descent to use the courts. Chapter 3, Article 18, p. 40 states (among other things)
"He [the slave] cannot be a party in any civil action either as plaintiff or defendant,
except when he has to claim or prove his freedom."110
Perhaps the inspiration for most petitioners to sue for their freedom came more
from the success of others before them than from access to witnesses or the passage of
territorial laws. After Melanie Chalon successfully won back her freedom in the first
freedom suit filed in the City Court on August 3, 1809, several other freedom suits
quickly followed. Chalon’s petition seems to have been inspired, more than anything
else, by the threat of separation from her son, Celestin. Chalon was kidnapped (or
became aware that she was being treated as a slave) sometime in the years 1805 to 1807.
She delayed resisting this injustice for several years because she did not have readily
available proof that she was free and she feared the repercussions of resistance. In the
summer of 1809, however, Chalon became desperate when she learned that her enslaver,
Claire Lafitte Drouin, was trying to sell her and Celestin to a local slave trader. She then
procured the assistance of an attorney who filed suit in the New Orleans City Court and
won back her and her son’s freedom.111

109 See "An Act to Regulate the Conditions and forms of the Emancipation of Slaves," Act of March 9,
1807, _Orleans Territory Acts, 1807,_ pp. 82-88. Under the 1807 act of the Orleans legislature, the only
slaves that could be freed were those who were over thirty years old and had been of "honest conduct"
(specifically that they had not run away of committed a crime). If they had saved the life of their owner or
a member of their owner's family, the age restriction did not apply, although the "honest conduct" provision
still did..
110 "A Digest of the Civil Laws Now in Force in the Territory of Orleans" (New Orleans: Bradford &
Anderson, 1808). The 1808 publication is sometimes mistakenly referred to as a Civil Code. It is more
properly called a Digest because it is a compilation and organization of existing laws rather than the
enactment of new ones.
111 Chalon v. Drouin.
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Why were freedom suit petitioners in the New Orleans City Court so successful in
protecting their freedom? Part of the explanation must lie with the judge in all thirteen
successful freedom suits, Louis Elisabeth Casimer Moreau-Lislet.112 Moreau-Lislet was
born in Le Cap Francais, St. Domingue in 1766, studied law in Paris, becoming an
“avocat” just before the outbreak of the French Revolution, and returned to Le Cap just
prior to its burning by slave insurgents in 1793. In 1794 he served as agent and attorney
for several emigrants who expected to return to the island after the hoped-for defeat of
the insurrection, but by 1800 he held an official position in the revolutionary government.
In 1801-02 he sat as interim judge on a court in Port Republicain (Port au Prince) and as
late as February 1803 he was a public defender and a trial judge in Le Cap.

In

August,1803, he left the island, disembarking in Cuba, and then sometime between
August of 1804 and February of 1805, he arrived in New Orleans. Due to MoreauLislet’s language skills and his apparent juristic acumen, Governor Claiborne appointed
him to be judge of the New Orleans City Court almost as soon as he arrived. He was the
court’s first judge and remained on its bench until early 1813, less than a year before a
restructuring of the court system ended its existence.113
Moreau-Lislet’s intent on making a firm distinction between free people of color
and slaves in early Louisiana was the product of his experience of social hierarchies in
the West Indies. The judge appreciated the three caste system that had existed on his
112

Moreau-Lislet left the City Court in early 1813 to become a member of the Louisiana House of
Representatives, and was replaced by Judge Pitot, who may have been far more reluctant to grant freedom
suit petitioners their requested relief. Pitot presided over the only unsuccessful freedom suit, Caroline, by
Jesse v. David, case no. 3483, December 1, 1812.
113 In 1806, while still City Court judge Governor Claiborne and the territorial legislature appointed
Moreau-Lislet, Edward Livingston and Pierre Derbigny to compile and organize the existing laws of
Louisiana. Moreau-Lislet turned out to be the principal author of Louisiana’s Civil Digest of 1808 which
preserved much of Louisiana’s French and Spanish Civil Law tradition. In 1811 he was one of the
founders and one of the regents of the first university in Louisiana, called the University of Orleans. Then
he became a member of the state house of representatives and finally a state senator. He died in New
Orleans on December 4, 1832. See Debien and LeGardeur, “Les Colons,” 98 and Alain A. Levasseur, Louis
Casimer Elisabeth Moreau-Lislet, Foster Father of Louisiana Civil Law (Baton Rouge, 1996), 92 and 101.
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native island. Elaborating on his order granting the petitioner his freedom in Langlois v.
Labatut, Moreau-Lislet explained that the petitioner’s mother, a mulatto, and his
grandmother, a negress, had “enjoyed the condition and prerogatives of free persons,”
long before the French Revolution. The distinction between enslaved blacks and free
blacks “was vigorously enforced on that island” and Moreau-Lislet would see it enforced
in his new home.114
As his language in Langlois suggests, Moreau-Lislet was a proponent of the threecaste social hierarchy that existed in colonial St. Domingue but not a supporter of the
revolutionary challenges to slavery and racial oppression. According to his biographer,
Levasseur, Moreau-Lislet “did not seem to be, actually far from it, a partisan for the
liberation or equality of the black people.” He was a slaveowner in both St. Domingue
and New Orleans, and as a member of the Louisiana Senate in 1828 he took a stand
against a bill that was to allot certain slaves a required time for their emancipation.
Whatever his connections to Toussaint Louverture, therefore, Moreau-Lislet did not
identify with the most radical elements of the Haitian Revolution.115
Furthermore, Moreau-Lislet does not deserve full credit for the high success ratio
of freedom suits because five of the fourteen cases were decided by juries. In Chalon v.
Drouin, the only evidence was the testimony of each of the parties. The petitioner,
114 Langlois v. Labatut. The judgments (as well as the jury verdicts) in wrongful enslavement suits reflect
a conservative approach. Hervey des Romain and William Jones, for example, asked the court for one
thousand and two thousand dollars in damages, respectively. But the court never granted monetary
damages despite the prayer of most petitioners for such relief. At the most, judges required the defendant
to pay costs of court. Furthermore, the language of the judgments did not claim to be “granting” freedom
rather they “restored” the petitioners to their “former state of freedom.”
115 Due to his ties to Toussaint’s revolutionary government, many suspected Moreau-Lislet of Radicalism.
To be sure, the two men seemed to share a mutual respect. In November, 1800, while in Port Republicain,
he successfully petitioned Toussaint for the return of properties he owned that had been sequestered. The
New York Herald of August 18, 1809, picking up on a story of the Baltimore Federal Republican, claimed
that Moreau-Lislet had been a secretary of Toussaint Louverture and “venerable” of a lodge the majority of
whose members were men of color, though neither paper provided any proof for these assertions other than
the unsupported claims of Louis Bonier de Clouet, an officer in the Spanish army and opponent of
republican government. Levasseur, Foster Father, 84, 104-05, and 147 and Debien, “Les Colons” 98.
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Melanie Chalon, testified that she had been born free and kidnapped by Claire Drouin,
while the defendant testified to a jury that she had been in possession of Melanie Chalon,
as her slave, since the latter was born in 1791. The jury believed Chalon’s testimony, and
in September the court entered judgment on the jury verdict, ordering that Chalon and her
child be restored to freedom, “to which they appear justly entitled,” and that Drouin pay
the costs of court.116 In the case of Jones v. Kohn, which was also decided by a jury, the
evidence that Jones was free was overwhelming. He produced his indenture contract
dated December 3rd, 1804 and executed in York County, Pennsylvania.117 To be sure,
even in a jury trial the judge offered instructions to the jury on how to read and weigh the
evidence (most notably with regard to burden of proof), but the ultimate determination of
factual issues in jury trials rested with the members of the jury.
Most petitioners in freedom suits relied on and benefited from help from others,
both inside and outside the courtroom. Three of the petitioners, including Adelle Auger,
were still minors under the age of sixteen when they brought their lawsuit and hence
needed court appointed or approved representatives to act on their behalf. These “next
friends,” as they were called, performed legal functions such as the signing and filing of
court pleadings, but they did not testify for the petitioners. Adelle Auger’s “next friend”
was a merchant in the city named William Lester. It is unclear what prompted Lester to
sue on Adelle’s behalf but his participation was essential. In Caroline v. David, the only
unsuccessful freedom suit, the petitioner’s next friend was a free man of color named
Jesse. There is no indication that Jesse breached any of his duties that cost Caroline her
116

Chalon v. Drouin, Case no. 1793, August 3, 1809.
117 He also offered the affidavit of Robert Randolph who testified "that he knew in Pennsylvania William
Jones, a black man, [to be] a free man [who] was hiring himself out and receiving his own wages.” Finally,
the statements of William Moore and Abraham Seldis, verified that Jones was a free man in Orange County
(formerly Crawford County) Pennsylvania. Kohn filed a general denial and submitted the affidavit of a
Major Wellington, a resident New Orleans whose statement did not provide much support for the
defendant’s allegations that Jones was a slave. Wellington alleged only that Kohn had purchased a Negro
named Bill, around 22 years old, from him in Maryland for six hundred dollars.
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case, but, as a person of color, he may not have carried the clout necessary to sway the
judge in Caroline’s favor.118
At least three petitioners offered testimony from friends or acquaintances who had
known them to be free before coming to New Orleans. Langlois’s reliance on the
testimony of 1809-10 refugees has already been recounted. William Jones, a black male
petitioner, submitted the affidavit testimony of three white men who had known him in
his native Pennsylvania. Robert Randolph, William Moore, and Abraham Seldis all
verified that Jones was a free man in Orange County (formerly Crawford County)
Pennsylvania who “was hiring himself out and receiving his own wages.” Randolph did
much more than just testify, as he helped Jones escape from his enslaver’s custody and
hired a lawyer named Mr. Earle to file suit for his freedom.119
Finally, every one of the petitioners in the fourteen freedom suits had lawyers.
These lawyers were apparently diligent in collecting evidence and occasionally clever in
formulating and presenting arguments. One petitioner’s lawyer succeeded in freeing his
client by getting the ruling of a Justice of the Peace overturned on a procedural error.120
It is difficult to know with certainty what motivated lawyers to represent petitioners in
freedom suits, but there is no evidence that they took the cases pro bono.121
118

See Auger v. Beaurocher, Thereze v. Munier, and Caroline, by Jesse v. David.
119 In Claiborne County in the Mississippi territory, Charity Oxendine’s claims that she was free fell on
deaf ears until Thomas and Anna Ard arrived there from North Carolina and recognized her. The Ards
helped Charity escape Ingles’s custody and hired a lawyer named William Bridges to sue for Charity’s
freedom. At trial, the Ards testified that Charity was born a free person in Bladen County North Carolina,
that her mother, a free woman of color named June Oxendine, had resided at the house of Anna Ard's
father, and that Charity's father had also been free.
120 Augustin and others v. the estate of Marie Francoise de Magna, case no. 407, 1807. In this case,
Augustin claimed his freedom by virtue of the will of Marie de Magnan. Lafontaine was a creditor of de
Magnan’s estate. He filed a successful action against Augustin in which he treated Augustin as a piece of
property of which he was claiming ownership (this type of lawsuit in which the named defendant is
effectively a piece of property is known as an action in rem). On appeal, the Supreme Court reversed on a
procedural error, ruling that Lafontaine should have named the estate as the defendant, won a money
judgment, and then satisfied the judgment by attaching the slave property of the estate.
121 Pro Bono is a legal term meaning that the client is not expected to pay for legal representation and
services. To be clear, moreover, nor is there evidence that the lawyers did not take the cases pro bono.
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The court records suggest that lawyers in New Orleans may have been more
willing to take on a freedom case than lawyers elsewhere in the United States South.
George Lewis tried to hire a lawyer to sue for his freedom in Charleston but no one
would take the case. Harry Oxendine had a lawyer in Claiborne County, Mississippi
named Peter Vandorn who was charged with procuring Oxendine’s freedom. Vandorn
dragged his feet for almost two years, however, until Oxendine’s enslaver finally took
Oxendine by force to New Orleans in the winter of 1811. William Jones procured the
services of a lawyer in Natchez named Shields to bring suit for his freedom, but Shields
took his time in filing suit and failed to secure Jones’s protection in the interim.
Eventually, Jones’s enslaver learned of the black man’s plans to sue for his freedom in
Natchez and took him to New Orleans where he sold him to the slave trader Kohn. All
three men found lawyers in New Orleans who helped them win their freedom in the City
Court.122
Although judges, “next friends,” witnesses, and lawyers all played important roles
in freedom suits, the high success rate of these suits in the city court was the result of the
efforts not just of influential white men, but also of the people of color who brought suits
before the court to defend their freedom.123 While the incentive for an illegally enslaved
person of African descent to file suit for his or her freedom may appear self-evident, one
should not overlook the substantial risk involved in doing so.

Victims of illegal

enslavement risked serious injury and even death by seeking to regain their freedom in
the New Orleans court system. Many petitioners recounted the measures their would-be
masters took to discourage them from seeking their freedom through the courts. Such
122

Lewis v. Perry, case no. 1775, August 8, 1809; Oxendine v. McFarland, case no. 2992, January 9, 1812;
and Jones v. Kohn, case no. 2224, May 22, 1810.
123 Undoubtedly, many people of color were illegally enslaved who never dared to bring a lawsuit. Court
records reveal only those instances in which individuals had the courage, knowledge, and means to
challenge their would-be enslavers. Moreover, the prospects of winning in court must have seemed slim in
a society dominated by white slave holders.

75

measures included severe beatings, deprivation of food and water, and imprisonment.
The slave trader Kohn threatened that if his victim William Jones tried to take his case to
the courts Kohn would “blow his brains out” or “run him through with his sword.”
Petitioner George Lewis was locked in a Sugar House for several days and the petitioners
Thereze and la fille Bouvais were both confined in jail pending their trials. Women faced
the additional threat of sexual abuse.124
The records indicate that of the victims of illegal enslavement, those with more
cultural capital were more likely both to sue for their freedom and to win their lawsuits.
Twelve of the fourteen petitioners were born free and eleven were of mixed European
and African ancestry. Adelle Auger was educated in a boarding school in New York City
and the records indicate that at least three other “gens de couleur” petitioners also had the
benefit of formal education. Several petitioners came from families of significant wealth.
The only unsuccessful freedom suit in the city court illustrates the importance of
cultural capital to the success of the petitioner. On December 1, 1812, a young “negress”
named Caroline filed a freedom suit through her “next friend,” a free man of color named
Pierre Adrian Jesse.

Caroline’s petition alleged that she was born a slave in St.

Domingue to a Mssr. Duval, but that Duval had freed Caroline and her mother by his will
in April, 1802. Caroline enjoyed her freedom, the petition continues, until the evacuation
of St. Domingue in 1803, at which time Jean David, a free man of color, convinced
Caroline’s mother to let him take Caroline to Cuba on the promise that he would treat her
as one of his own children. Caroline alleged that while in Cuba she was treated well by
David but that after they arrived in the Crescent City in 1809, David began to pretend that
he owned Caroline by virtue of being one of the heirs of Duval. Jean David filed a
general denial to Caroline’s petition, and on April 5, 1813 Judge Pitot, Moreau-Lislet’s
124

See Jones v. Kohn, Lewis v. Perry, Thereze v. Munier, Caroline, by Jesse v. David, and Bovais v.
McCarty, case no. 3474, August 29, 1812.
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successor on the City Court, entered judgment for David claiming that Caroline had
failed to produce sufficient proof to support her action.125
While it is tempting to attribute Caroline’s failure to win her freedom to the
change of judges from Moreau-Lislet to Pitot, several other factors concerning Caroline
and her petition likely contributed to the result. First of all, Caroline’s “next friend”
probably carried little clout, being a recently arrived refugee of African descent (Adelle’s
“next friend” was an established white merchant). Secondly, Caroline claimed to have
been born a slave and freed by will after the death of her former master, but she did not
have documentary evidence of her emancipation.

This created wiggle room in the

interpretation of her testimony, leaving open the possibility that Caroline was freed de
facto by her master’s death, but not by law. Finally, Caroline was a “negress,” and, under
the Adelle rule, presumed to be a slave. Without additional evidence to substantiate her
own testimony, this hurdle was too high for Caroline to clear.
The most obvious explanation for the high success rate of freedom suits in the
City Court may also be the most accurate; the successful petitioners were all telling the
truth and were convincing in doing so. Given the risks of physical abuse in filing suit and
the racial prejudices of white male judges and juries, it is more likely that an illegally
enslaved person would not sue for his or her freedom than it is that a slave would try to
cheat the slave system by using the courts. Moreover, in order to command respect for
the law and to legitimate the slave system, judges and juries needed to ensure the court’s
role as a safeguard against illegal enslavement.
The refugee chaos not only produced conditions ripe for illegal enslavement, it
also provided opportunities for the legally enslaved to escape slavery. And just as
victims of illegal enslavement used the city court to protect their freedom, so too did
125 Caroline, by Jesse v. David, Case no. 3483, December 1, 1812.
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some slaveholders seek to use the court to secure their slave property. The City Court
heard eight enslavement suits from June, 1809 through 1812.

Enslavement suit

petitioners were not as successful as freedom suit petitioners, however, as only four of the
eight won favorable judgments.
The case of Saloman v. Berton illustrates some of the practical and legal obstacles
would-be slaveholders faced when trying to get a court order of enslavement. Suzanne
Dubois Saloman filed suit in the City Court of New Orleans on September 30th, 1809
asking the court to declare that a “negress” named Pauline, who was living in the city as a
free person, was in fact Saloman’s slave. Saloman was the executer of the estate of the
late Jean Baptiste Baruteaut, a doctor in Cap Francais, St. Domingue and an officer in the
city’s militia, who had died in 1793 during the sack of Le Cap. According to Saloman,
the late doctor had purchased Pauline in 1792, but when he left to fight the slave
insurgency, Pauline escaped amidst the chaos. For the next 16 years, Saloman claimed,
Pauline pretended to be free in St. Domingue, Cuba, and New Orleans, successively, and
when she arrived in New Orleans in 1809, she fraudulently registered herself in the
mayoralty records as a “free negress” named Pauline Berton. Saloman left St. Domingue
for Philadelphia in 1793 where she lived until coming to New Orleans in the summer of
1809. When she learned that Berton was living in the city as a free person, she filed suit
in her capacity as executor of the estate of Baruteaut asserting ownership rights to the
black woman.
Pauline Berton quickly hired a lawyer who filed an Answer to Saloman’s Petition
containing a general denial of the charges, some technical procedural defenses, and an
invocation of the United States Constitution. The Answer claimed that the petitioner had
not met her burden of proof; she had neither shown the date of the decedent’s death nor
proven that the decedent ever possessed the defendant. It further argued that even if the
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allegations in the petition were taken as true, “they were not inconsistent with full vigor
of title to freedom by prescription,” meaning that Berton had lived as free for such a long
time that the petitioner had forfeited any ownership rights she may have had in the
defendant. Finally, the Answer invoked the American Bill of Rights, arguing that the
petition should be dismissed because, “by the Constitution and the Laws of the United
States, this respondent, circumstanced as she is, could not be deprived of her freedom
even if she were not otherwise every way entitled to its continuance.” After considering
the evidence and the arguments of the parties Moreau-Lislet entered judgment in favor of
the defendant Berton declaring that she was free. Unfortunately, Moreau-Lislet did not
provide the rationale for his decision.126 He may have been convinced that Berton had
never been the slave of Barrateaut. This seems unlikely, however, because Berton’s
answer never specifically denied this allegation, and Berton never explained whether she
had been born free or how she had obtained her freedom.127
The judge may have felt that the plaintiff simply had failed to meet her burden of
proof. Moreau-Lislet showed reluctance though not an unwillingness to judge a person
living as free to be a slave.

If the petitioner produced enough evidence of slave

ownership the judge would order enslavement. In November 1810, for example, he
entered a judgment in favor of Theodoseus Fowler, a resident of New York, ordering the
seizure and return to Fowler of a young Negro named George, who he deemed to be an
escaped slave living as a free person in New Orleans since 1806.128 If the petitioner did
126

Moreau-Lislet seems not to have considered the constitutional argument.
Saloman v. Berton, Case no. 1878, September 30, 1809.
128Fowler v. George, case no. 1660, June, 1809. Theodoseus Fowler’s slave George could really be better
described as an indentured servant. Before George ran away to New Orleans, he had lived in New York, a
state where slavery was being gradually phased out. In 1800 New York passed a law that all persons born
of slave mothers after that date would acquire their freedom in fifteen years. Having been born in 1789
George did not directly benefit from this statute, but he did gain a little relief from the spirit of the times in
the Empire State. In 1796, when George was seven years old, his then owner Stephen Steel sold him to
Fowler under the condition that George was to become free in January of 1815. George was not willing to
wait this long, however, and in October 1806 he fled his “limited term slavery” in the “free state” of New
127
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not show strong evidence that the defendant was his or her property, however, an
enslavement lawsuit could backfire. For example, Moreau-Lislet ordered Bernard Bayle
to pay costs of court after his unsuccessful bid to have a mulatto girl named Fanny seized
as his slave. Bayle had failed to meet his burden of proof.129 Nevertheless, this decision
must not have served as much of a deterrent because the cost to Bayle was low compared
to the hoped-for payoff.
Finally, Moreau-Lislet may have decided that Berton had acquired her freedom
through its adverse possession. Adverse possession and prescription are legal terms that
describe the acquirement of the title or right to something through its continued use or
possession over a long period of time. If adverse possession was a legal way of acquiring
freedom in New Orleans, however, the Fowler case shows that four years was not a
sufficient amount of time in which to do it.130 Surely if that were broadly understood to
have been the precedent, it would have stimulated more suits or, conversely, a legislative
attempt to overturn such precendent.
The Saloman and Bayle cases illustrate that burden of proof and prescription
could be great obstacles to petitioners in enslavement suits, and perhaps these procedural
hurdles help explain why the City Court saw almost twice as many freedom suits in the
territorial period as enslavement suits. By physically taking possession of a black person
and forcing him or her to sue, as opposed to suing oneself, one could, in theory, shift the
burden of proof onto the would-be slave. This burden could be hard to meet if the
York to live as a “free man” in the slave society of New Orleans. He passed as free for four years until he
was seized by judicial order and returned to Fowler in November 1810.
129 Bayle v. Fanny, case no. 2472, Feb. 2, 1811, Fowler v. George, case no. 1660, June 1809.
There is some evidence that Lislet applied the Adelle presumption of freedom for people of color in Bayle v
Fanny. Fanny was described as a mulatto girl and had provided no proof of her freedom other than her
own testimony. Since the plaintiff typically has the burden of proof, however, the Adelle rule need never
have been invoked in enslavement suits.
130 In Metayer v. Metayer, case no. 2241, March 18, 1810 the Supreme Court of Louisiana held that a slave
in Hispaniola at the time of the general emancipation was declared there may reckon the period he enjoyed
his liberty under that proclamation as part of the time of prescription.
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petitioner did not have documentary proof of freedom. Yet, the City Court seemed more
comfortable with procedural hurdles for would-be slaveholders than for would-be slaves,
regardless of which one was the petitioner and which one was the defendant. Thus it
created the presumption of freedom for people of color as expressed in Adelle.

MAKING RACE: THE LEGAL RESOLUTION OF THE SLAVE-FREE PARADOX
Status suits in the New Orleans City Court epitomize the reciprocal relationship
between law and society. These lawsuits were the product of the dynamic place and time
that was New Orleans in the Age of Revolution. But they also produced peculiarities in
the laws and helped to clarify uncertainties about the role of courts in Louisiana’s legal
system.

Most importantly, however, the resolution of these cases created legal

classifications of race that helped to shape social hierarchies and racial identities
throughout the antebellum period.
While suits adjudicating the status of a person as enslaved or free took place in
every slave state and territory throughout slave times, the dynamism of the Age of
Revolution in New Orleans ensured that status suits in the City Court were especially
influential. They exemplify the impact of West Indian refugees as they were brought
predominately by and/or against West Indian refugees in the court of a native St.
Domingan.

Moreover, they occurred during a crucial period of racialization, when

slaveholders were increasingly turning to race to justify the enslavement of human beings
in the face of the ideology of “liberty” and “equality.”

Finally, the City Court

adjudicated these status suits at a time when the legal system was malleable.
Refugee litigants inserted themselves into this malleable legal system and, in the
process, brought the confused social hierarchy to order. Unlike comity based freedom
suits in the antebellum United States, in which petitioners appealed to the lofty Somerset
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principle,131 the legal strategies of freedom suit petitioners in the New Orleans City Court
emphasized that which distinguished them from enslaved blacks. Twelve of the fourteen
petitioners told the court that they had been born free, half of them described their family
history of freedom, and several highlighted their partial European ancestry. Amand
Langlois’s petition, for example, alleged that he was born free in Port au Prince, St
Domingue, that his father was white, and that both sets of his grandparents had been free
and property holders in his native land. Finally, they all asked the court not to declare
them to be free but to "restore them to their former state of freedom." 132
As free black litigants sought in court to distinguish themselves from slaves, the
New Orleans courts, inspired by the revolutionary ideology of the day, yet confined by
the socio-economic reality of the plantation system, read this distinction in racialized
terms.

Race justified the enslavement of human beings, but it also explained the

existence of a large, educated, and relatively wealthy population of free people of African
descent. Thus, the law presumed that one race, “Negroes” or “Africans,” were slaves
while another race, “mulattoes” or “persons of color,” were free.
Although complexion clearly played a significant role in these racial distinctions,
skin color alone did not determine whether one was a “Negro” or a “person of color” in
the eyes of the law. Other factors, such as dress, behavior, and education could also
shape racial identity. Although described as a “negress” in the court pleadings, for
example, Pauline Berton had, in many ways assumed an identity as a member of the
“gens de couleur.” In her sixteen years of living as a free person she had learned to read
131 In the 1772 English case of Somerset v. Stewart, 98 Eng Rep 499-510, the King’s Bench opined that
slavery was contrary to natural law and could only exist through positive law. The court ruled that a black
man and former slave in Jamaica named Somerset had gained his freedom by virtue of the time he spent on
English soil, where slavery was not recognized. The Somerset principle set the precedent for thousands of
freedom suits brought by slaves in America throughout the antebellum period on the basis that their master
had voluntarily taken them to free soil to domicile. The famous (or infamous) Dred Scott v. Sanford, 60
U.S. 393 (1856) was one of these cases.
132 See, for example, Lewis v. Perry, Chalon v. Drouin, and Hervey des Romain v. Rodriquez.
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and write in three different languages. Upon her arrival in New Orleans she took on a
last name and had acquired real property in the city’s French-speaking Marigny suburb.
The “negress” Caroline, on the other hand, had not distinguished herself from the African
slaves. She did not have a last name, was illiterate and had never lived independently.
While the skin color of these two women may have been similar, therefore, their
lifestyles set them apart from one another.
Furthermore, complexion itself was at times a matter of perception that could be
shaped by context. For example, Harry Oxendine is described as a “yellow man” in the
court records by someone who knew him to be free but of a “sun burned brown”
complexion by a man who thought Harry was a slave. In addition, the identity of two
women appearing in the court records changed from “negress” to “mulattress” or
“woman of color” after their status changed from enslaved to free. Adelaide Metayer had
been the slave of Charles Metayer in St Domingue until General Rachamand purchased
her freedom. In a case involving the purchase of her freedom the court records identify
Adelaide as a negress slave. In the summer of 1810, however, after she had acquired her
freedom, she filed two other lawsuits in which she identified herself as a free
mulattress.133 Marie Louise Dupre (whose story begins chapter three) was a slave in New
Orleans until she acquired her freedom sometime around 1798. Several years later, her
former master, a Mr. Quinoner, and current business partner, a white blacksmith named
Nicholas Duquery, both referred to Marie Louise as a “negress.” After Duquery’s death
in 1810, however, Dupre filed suit against the estate seeking one half of the value of the
business. In the caption of this case, as well as another case in which she was the plaintiff
suing on an account, the court identifies Marie Louise as a “free woman of color.”134
133 Pollock v. Canelle, case no. 805, 1807, Metayer v. Noret, case no. 2093, May 28, 1810, and Metayer v..
Cenas, case no. 2241, June 5, 1810.
134 Marie Louise, case no. 2087 and Marie Louise v. Melanie, case no. 972. Metayer filed the lawsuits in
order to prevent the sale of herself and her children. Another court, believing that Adelaide was the slave
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Status suits in the City Court produced peculiarities in Louisiana law, including
several legal double standards. First of all, petitioners in enslavement suits had the
burden of proof, but petitioners in freedom suits (as long as they were perceived to be
“persons of color”) did not. The Orleans territory was the only jurisdiction in the United
States South that carried such a presumption of freedom. The statute enacted by the
Louisiana territorial legislature, by contrast, expressly stated that petitioners in all
freedom suits carried the burden of proof, and made no exceptions for people of
perceived mixed ancestry.
Secondly, would-be slaves got the benefit of prescription, but would-be
slaveholders did not. The reader will recall that one of Pauline Berton’s arguments in her
successful defense to a lawsuit that would have had her enslaved was that she had
acquired her freedom through its continued and uninterrupted possession for a period of
sixteen years. The city court would not allow similar claims to the possession of slave
property, however. In an unusually long judgment in the case of Langlois v. Labatut, for
example, Moreau-Lislet felt compelled to justify his decision in light of “the silence
which [Langlois] kept during six years, without claiming his freedom at Charleston
where he was in the service of Gallier.”

The judge understood why a person in

Langlois’s position would not come forward given the uncertainty in his ability to prove
his freedom in Charleston. Only when he came to New Orleans, according to Lislet, was
he able to procure witnesses to testify on his behalf.135 Moreau-Lislet applied the same
reasoning in the freedom suit of Hervey des Romain, who had spent over four years as a
slave in Charleston before he sued for his freedom in the New Orleans City Court.

of Charles Metayer’s brother, Louis, ordered the sheriff of the Parish to seize Adelaide and her children and
auction them off to satisfy a judgment a Mr. Noret had obtained against Louis.
135 Langlois v. Labatut, case no. 2313, July 17th, 1810
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The shift in burden of proof and alternating applications of prescription were not
due to the freedom-loving nature of New Orleans in comparison to the rest of the South,
however. Rather they were the product of the influence of West Indian immigrants on
social hierarchies and of the evident cosmopolitanism of West Indian gens de couleur.
The City Court Judge as well as the free black litigants from St. Domingue and
Guadeloupe had developed attitudes about the important role of free blacks in slave
societies and the clear distinction between free and enslaved blacks. The influence of
these views is evidenced by yet another double standard; “people of color” benefited
from a presumption of freedom, but “negroes” did not.
In addition to producing legal double standards, status suits, specifically Adelle,
helped to clarify the role of judicial precedent (of judge made law) in a legal system
engulfed in a battle between civil law jurists and common law jurists. The difference
between civil law and common law lies in the methodological approach to codes and
statutes. In civil law jurisdictions, legislation is seen as the primary source of law. By
default, courts thus base their judgments on the provisions of codes and statutes, from
which solutions in particular cases are to be derived. By contrast, in the common law
system, cases are the primary source of law, while statutes are only seen as incursions
into the common law and thus interpreted narrowly. In a sense, the Adelle decision
represents a victory for common law jurists (won by a civil law jurist) in the Orleans
territory because it, as opposed to the enactments of the territorial legislature or the Civil
Digest, established the presumption of freedom for “persons of color.”136
Chronologically speaking, Adelle v. Beauregard was the third of fourteen freedom
suits in the New Orleans City Court, but, without question, it was the most significant. It
was the first case of its type to be appealed to the Superior Court, and it set the precedent
136

Ironically, the rules regarding burden of proof in the Louisiana Territory, a common law jurisdiction,
were set forth in a statute enacted by the territorial legislature.
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for all subsequent freedom suits. This landmark decision continued to shape the law of
race and slavery in Louisiana throughout the antebellum period. The Louisiana Supreme
Court cited Adelle as precedent six times before the Civil War, the earliest being in 1812
and the latest being in 1856. State v. Cecil, decided in 1812, expanded the Adelle rule to
hold that “persons of color are competent witnesses against whites in criminal cases.”
And the 1828 decision in Hawkins v. Vanwickle made precedent what had been dicta in
Adelle, that Negroes were presumed to be slaves.137
Perhaps the most unusual case to cite Adelle as precedent is the 1845 case of
Miller v. Belmonti, a freedom suit brought by a white woman. In this case, the plaintiff,
Sally Miller, claimed that she was born free of European parents and had emigrated from
Germany in 1817 or 1818. Belmonti, the defendant, asserted that he had purchased the
petitioner, whom he called Bridget, from John Fitz Miller. John Miller testified on
Belmonti’s behalf, swearing that when he purchased the petitioner in 1822 he was told
that she was a twelve year old mulatto girl and that he still believed her to be of African
descent, and a slave for life. The district court dismissed the plaintiff’s petition and she
appealed. The Court of Appeals reversed the trial court’s decision based, in part, on the
Superior Court’s decision in Adelle. The Miller opinion stated,
The first enquiry which engages our attention is,
what is the color of the plaintiff?… Ever since Adelle v.
Beauregard… it has been the settled doctrine in the
Supreme Court that persons of color are presumed free.
Slavery itself is an exception to the condition of the great
mass of mankind, and, except as to Africans in the slaveholding States, the presumption is in favor of freedom, and
burden of proof is upon him who claims the colored person
137

State v. Cecil, 2 Martin’s Reports (Old Series) 208, La. 1812; Hawkins v. Vanwickle, 6 Mart. (N.S.)
418, La. 1828. “Dicta” is a legal term that refers to a part of the court’s opinion that is not binding as
precedent because it is not essential to the outcome of the case. In the Adelle case, for example, the
Superior Court’s statement that a “negro” would “perhaps” be presumed to be a slave was not binding (and,
therefore, not precedent) because it did not apply to the facts of the case at hand.
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as a slave…. The proof in the record of the complexion of
the plaintiff is very strong. Not only is there no evidence of
her having descended from a slave mother, or even a
mother of the African race; but no witness has ventured a
positive opinion, from inspection, that she is of that race.
One of the most intelligent and candid witnesses on the part
of the defense says she is as white as most persons: but that
he has seen slaves as bright as the plaintiff. He added that
he always thought that she had something resembling the
colored race in her features, but this opinion may have been
induced by the fact that he had always seen her associating
with persons of color.138 [emphasis added]
This opinion illustrates both the use of race to justify slavery and the difficulties
of racial classifications.

After pronouncing that slavery was the “exception to the

condition of the great mass of mankind,” the court made clear that it was the rule for
“Africans in the slaveholding states.” Yet the dispute as to the “color of the plaintiff” is
striking. One would think that the court could have answered its “first enquiry” merely
by looking at the plaintiff, but it had to examine evidence of Sally Miller’s ancestry to
help answer this question.

The court further acknowledged the unreliability of

complexion as a racial indicator by admitting that the company one kept could influence
one’s racial identity.
By the eve of the Civil War Adelle had come to stand for not just the presumption
of freedom for “people of color,” but also the unique character of free blacks in Louisiana
as compared to the rest of the United States South. The 1856 Louisiana Supreme Court
case of State v. Harrison cited Adelle for the proposition that “in the eye of Louisiana
law, there is, (with the exception of political rights, of certain social privileges, and of the
obligations of jury and militia service,) all the difference between a free man of color and
a slave, that there is between a white man and a slave.”139

138
139

Of course the court’s

Miller v. Belmonti, 341-342.
State v. Harrison, 11 La. Ann. 722. Of course the excepted rights are very significant.
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expressed defense of the legal equality of free blacks to whites may reflect the especially
uncomfortable existence in the 1850s of free blacks in slave societies. In this period of
intense sectionalization pro slavery forces in the slaveholding states, including Louisiana,
united to limit the growth, wealth, and movement of free people of African descent. But
in many ways the legal defense of a distinct free black identity was successful. Free
people of color in Louisiana retained property rights and legal rights that every other
slave state denied them.140

CONCLUSION
According to its language, the opinion in Adelle v. Beauregard called for a
modification of the burden of proof “when the question was slavery or freedom.” But the
case represented and came to stand for much more than a minor procedural shift; it stood
for the principle that “people of color” were racially distinct from “negroes.” The Adelle
standard was born out of the incredibly dynamic era that was New Orleans in the Age of
Revolution. At the same time that Louisiana’s legal system and law of race and slavery
were in flux, litigants and jurists in status suits inserted their notions of the West Indian
three caste system. While the concept of race was not new to the Lower Mississippi
Valley in the first decade of the nineteenth century, it did take on greater significance in
explaining and justifying social hierarchies as New Orleans made the transition to a slave
society. But just as race was deployed to justify the enslavement of human beings by
claiming that Negroes were inferior to whites and thereby suited for slavery, it was also

140 These rights included the ability to bring civil actions against whites, equal protection of property
rights, and full rights to make contracts and engage in all business transactions. See Laura Foner, “The
Free People of Color in Louisiana and St. Domingue: A Comparative Portrait of Two Three-Caste Slave
Societies,” in Journal of Social History 3:4 (Summer 1970): 406-430.
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used to explain the existence of free people of African descent who were ill-suited for
slavery in a society so dependent on the labor of enslaved Africans.
Free people of color enjoyed more privileges and rights in Louisiana than
anywhere else in the antebellum South (while slaves in the region certainly fared no
better than slaves elsewhere in the U.S. South) in large part, on the perception that free
blacks were racially distinct from enslaved blacks.

The influx of more than three

thousand “gens de couleur” along side the same number of African born slaves into a
newly emerging slave society did much to create this perception.

But the legal

distinction between “Negroes” and “persons of color,” as expressed in Adelle, ensured
that New Orleans’s three-race system would remain intact until the Civil War.141 Thus
was the role of the courtroom in making race.

141

In one of the great ironies in the history of race relations in the United States, the same state that
produced Adelle also produced Plessy v. Ferguson, the case that became synonymous with segregation in
the South. With the advent of Jim Crow in the late 19th century, all people who had any perceived African
ancestry were lumped together under the so called “one drop rule.” In the eyes of Louisiana law, therefore,
the middle caste of gens de couleur was abolished along with slavery.
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The Power of Weakness: Free Black Women in the
New Orleans City Court
On March 14, 1810 a former black slave named Marie Louise Dupre filed suit in
the New Orleans City Court against the estate of Nicholas Duquery, a white man and
longtime blacksmith in the Crescent City, claiming a partnership interest in Duquery’s
blacksmith business.142 In her Petition, Dupre alleged that through “great industry and
economy” she had amassed the sum of five hundred dollars which she invested with
Duquery in 1798 so that he could acquire a shop and the tools of his trade. Afterwards,
the petition continues, Dupre “faithfully labored” in the blacksmith shop for twelve years
under the agreement that she was an equal partner in the firm. Dupre asked the court to
order the defendants and co-executors of the estate, Simon Saignal and Honore Delinau,
to liquidate Duquery’s estate and to pay her the value of fifty percent of the blacksmith
business.
In their Answer to the Petition the defendants Saignal and Delinau invoked
Dupre’s race, sex and previous status to justify their refusal to include her as a creditor of
Duquery’s estate. First, they challenged Dupre’s right to bring the lawsuit, arguing that
the rules of civil procedure required the "negresse" to prove her freedom before the court
could consider the merits of her claims against the estate. Then, the defendants denied
Dupre’s allegations that she was a partner in decedent’s blacksmith firm, asserting that
prior to filing the lawsuit she never made a claim to any portion of decedent's estate and
proclaiming it “difficult to believe that an intelligent businessman like Duquery would
find himself so destitute as to solicit the measly sum of five hundred dollars possessed by

142

Duquery had died intestate (or without a will) on December 20, 1809.
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an African wench.”143 Finally, the executors expressed surprise and disgust that a black
woman who “owed her liberty” to Duquery (if, indeed, she were free) had the audacity to
seek monetary compensation from his estate.
On June 18th, 1810, Judge Louis Moreau-Lislet entered judgment in favor of the
petitioner, ordering the defendants to make an accounting of the estate and pay Dupre one
half of its value. The evidence supporting Dupre’s free status and her contributions to
Duquery’s business was convincing. While the alleged partnership agreement had never
been reduced to writing, Dupre attached to her petition a document purporting to be a
"donation" to her from Duquery of a seventeen-year old slave named Victoire. This
document identified Marie Louise Dupre as a “free negresse” and stated that the gift was
to compensate her for the years of excellent service she had provided Duquery. Three
white men served as witnesses to the notarized “Donation,” adding further credibility to
Dupre’s claims.144
This chapter examines the conspicuous presence of free women of African
descent in the New Orleans City Court during the first decade of American rule. It
argues that the peculiar sex demographics of the city’s free black population and the
territory’s laws regarding race and domestic relations created a sizable group of single
free women of color whose weakness before the state was their strength in the courtroom.
The high female to male ratio within the free black community combined with the legal
prohibition of interracial marriages ensured that many free black women would remain
“unprotected” by the marital relationship. Unmarried property-holding free women of
African descent, like Dupre, appeared vulnerable in a society dominated by white men,

143

Of course five hundred dollars was not a “measly” sum in 1810, as it would have been enough money
to purchase a young slave skilled in one of the trades or a small plot of land in one of New Orleans’s
burgeoning suburbs.
144 Marie Louise v. Saignal and Delinau, case no. 2087, March 14th, 1810.
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and, indeed, they were often the victims of unscrupulous con artists who sought to cheat
them out of their property. On the other hand, if a black woman showed the courage to
assert her rights she, like Dupre, opened herself up to charges of insolence by those
looking to keep her in her proper place. Nevertheless, black female victims often turned
to the legal system for protection, where they usually received legal redress, solidified
their claims to access to the courts, and, indeed, further distinguished themselves from
slaves.

BLACK LITIGATION IN SPANISH LOUISIANA AND THE IMPACT OF THE LOUISIANA
PURCHASE
Black people in New Orleans had been using the city’s court system long before
Marie Louise Dupre filed her lawsuit in 1810, in part because Spanish laws and policies
had provided unusual opportunities for enslaved and free blacks to seek legal redress.
After the Louisiana Purchase of 1803, the incoming American government practically
eliminated slaves’ access to the courts and placed new restrictions on free blacks as part
of an attempt to align Louisiana’s legal and racial systems with the rest of the United
States. Advocates of the Roman based civil law that governed Louisiana under the
French and Spanish, however, fought hard to retain their legal traditions, producing a
clash of legal cultures that lasted throughout most of the territorial period. While the civil
law jurists were more concerned with preserving a statute-based legal system than with
protecting the rights of blacks, the uncertainty as to which legal system would prevail
created opportunities for free people of African descent to retain and solidify their rights
and access to the court system.
People of African descent in Spanish colonial New Orleans (1769-1803) were an
unusually litigious community, compared to those in Anglo-American North America.
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Free blacks had the right to sue and testify in court against whites, and slaves could sue
their masters for cruel treatment and demand to be sold to another master. The main
factor contributing to African-American litigiousness in colonial New Orleans was the
Spanish policy of coartacion, which allowed slaves to purchase their freedom, with or
without their master’s consent, at their agreed upon or administratively determined
market value. Coartacion was a customary practice that first developed in Cuba and then
spread to some of the other Spanish colonial possessions, including those in the Lower
Mississippi Valley.145 What distinguished coartacion from other forms of self-purchase
was the authority of the courts to force reluctant or unwilling masters to manumit their
slaves for a price. “When a master refused offers of money in exchange for freedom, the
slave, a relative, or a friend could demand that a tribunal issue a carta de libertad at the
slave’s estimated worth.”146 The slave and master then each appointed knowledgeable
slave appraisers called tasadores to assess the slave’s value. If the two appraisers could

145 Coartacion developed and survived in Spanish Louisiana despite early efforts to thwart the institution.
In 1776 a slave named Maria Juana filed a purchase of freedom petition in Governor Unzaga’s court. Her
owner, Juan Suiray, responded that the laws of Louisiana did not obligate a master to sell his slave, calling
attention to O’Reilly’s confirmation of the Code Noir which recognized the absolute right of masters to
dispose of their slave property at their will. Despite contrary advice from a member of the Havana bar,
Bernardo Galvez, who replaced Unzaga as governor in 1776, denied Maria Juana’s petition, claiming “what
was proper for Cuba was not necessarily suitable for other Spanish possessions.” Nevertheless, coartacion
continued during the Galvez governorship and throughout the Spanish era. In 1778, certain members of the
Cabildo, who were themselves slaveholders, with Galvez’s support, fought for the enactment of a slave
code more oppressive than the 1724 Code Noir in what became known as the Fronde. The proposed code
called for the reinstatement of judicial approval for all manumissions, which would have effectively
abolished coartacion, and endorsed racial discrimination against free people of color. However, the draft
was never submitted for approval. Though it is unclear why, it may have been because the newly arrived
asesor letrado (attorney general) disapproved of the draft, or perhaps relations between Galvez and the
Cabildo had cooled. Thus, coartacion survived the efforts of Galvez and certain members of the Cabildo to
abolish it and became the primary avenue to freedom for enslaved blacks during the Spanish period. For a
more thorough discussion of the policy of coartacion see Hans Baade, “The Law of Slavery in Spanish
Luisiana, 1769-1803,” in Haas, Louisiana’s Legal Heritage (Pensacola, FL, 1983), pp 46-47. For more
details on its implementation in and impact on Spanish Louisiana see Kimberly Hanger, Bounded Lives,
Bounded Places: Free Black Society in Colonial New Orleans, 1769-1803 (Durham, 1997); and Thomas
Ingersoll, “Free Blacks in a Slave Society: New Orleans, 1718-1812,” in William and Mary Quarterly
(April, 1991).
146 Hanger, 49.
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not agree on one value, a third, court-appointed tasador settled the dispute, usually with
an evaluation somewhere in the middle of the two assessments.
Self -purchase accounted for fifty eight percent of the almost two thousand
manumissions in New Orleans from 1771-1803.147 Compensated manumissions rose
steadily as a fraction of all manumissions from just under half in the 1770s to over three
quarters on the eve of the Louisiana Purchase. While tribunals intervened in only one
hundred and fifty-four cases (or about one out of seven freedom-purchases throughout the
Spanish period) their involvement steadily increased as a percentage of compensated
manumissions. Moreover, the knowledge that courts could and would intervene shaped
negotiations even when they didn’t.148
Women were at the forefront of slave and free black litigation in the Spanish
period, most likely because black women outnumbered black men. Women accounted
for about sixty percent of the free black population and from fifty-one to fifty-four
percent of the enslaved population. Their percentage participation in legal proceedings
parallels these percentages. Enslaved women brought ninety of one hundred and fifty
four (or fifty-nine percent) of all coartacion cases adjudicated by a Spanish tribunal. The
sex ratios were similar for other cases involving slaves and free blacks in Spanish New

147 From 1771 to 1803, 1,921 slaves were manumitted in New Orleans, 1168 women, 645 men, and 108
people of unknown sex. Of these totals, 798 were freed graciosa (484/257/57) while the rest (684/388/51)
purchased their freedom. The average price for manumission in 1770s was 254 pesos for females and 279
for males, in 1780s it was 419 and 507, in 1790s it was 355 and 328, in 1800-1803 it was 359 and 385, and
for the entire Spanish period it was 347 and 373. Of the masters manumitting their slaves during the
Spanish period, ninety percent were white and seventy-five percent were male. The source for this
information is the New Orleans Notarial Archives (hereinafter referred to as NONA) as reproduced by
Kimberly Hanger in Chapter One of Bounded Lives. The Notarial Archives, located in New Orleans’s
central business district, contain records of business transactions, public filings and court proceedings as
recorded by eleven different notaries from 1771 to 1803.
148 Compensated manumissions accounted for forty-eight percent of all manumissions in the 1770s, fiftyfive percent in the 1780s, seventy-three percent in the 1790s, and seventy-seven percent in the years 1800
to 1803. Source, NONA.
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Orleans.149

Prior to the Louisiana Purchase, therefore, women of African descent were

no strangers to the courtroom in the Crescent City.
One of the most immediate and important goals of the incoming American
government in 1804 was to conform Louisiana’s legal system to the Anglo-American
model, including its law of slavery. President Thomas Jefferson and Territorial Governor
William Claiborne, both lawyers trained in the common law, felt that the American legal
system was fundamental to the American political system, and that in order for Louisiana
to become American it needed to adopt the common law.150 The new American regime
also wanted to entrench masters’ control over their slaves and to limit the growth and
privileges of the free black population, policies consistent with other slave states in the
United States.151
American attempts to impose a common law system, however, met with strong
resistance from Louisiana creoles and recently arrived refugees from the French West
Indies. Julien Poydras, a white Frenchman whose family had been in Louisiana since the
1760s, claimed that “of all the evils to which lower Louisiana was exposed by American
rule, nothing was more nefarious than the threat to its ancient laws and legal
institutions.”152 Francophone West Indian immigrants were at least as adamant as creoles
149 Of the one hundred and fifty four tribunal cases, enslaved men brought fifty cases and the sex of the
petitioner is not given in fourteen cases. Hanger, 33; and Baade, 61.
150 Soon after taking up residence in the new territory, Claiborne requested a report from Dr. John
Watkins, a local planter who had emigrated from Kentucky in the 1790’s, on the loyalty of the French and
Spanish speaking natives of Louisiana to the United States government. Worried about the potential for
hostility to the new government, Claiborne asked Watkins to try to convince the white inhabitants of the
country that “their liberty, property and religion would be protected.” He wanted to impress upon them the
“honorable ideas” of the American government in order to have them accept that “their political destiny
was now permanently settled, and that the Province of Louisiana would never revert again, either to France
or Spain or be detached from the United States.” Dunbar Rowland (ed.), Official Letter Books of W.C.C.
Claiborne, 1801-1816, 6 vols. (Jackson, MS 1917), II, 8.
151 Thomas Jefferson instructed Governor Claiborne that upon taking office he was to take steps to abolish
the African slave trade, restrict the rights of free “negroes” and “mulattoes,” and encourage the immigration
of whites from other areas of the United States. The American president wanted to “Americanize”
Louisiana as quickly as possible. Rowland , II, 307-08.
152 George Dargo., Jefferson’s Louisiana, 126.
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about preserving the civil law tradition in Louisiana.

According to an American

newcomer and staunch supporter of the common law named Jeremiah Brown, “a swarm
of refugee lawyers from the bloodletting on the island of Santo Domingo were
responsible for nearly all the rancor manifested here against the common law.”153
Together, these civil law jurists campaigned against the views of Claiborne and his
supporters, using pamphlets and manifestos to point out the advantages of the civil law
system and the impracticalities and inconveniences of the American system.
This political and cultural conflict over the future of Louisiana law lasted several
years after the Great Purchase, ultimately producing a hybrid legal system. The private
substantive law (that governing property rights and domestic relations) remained
primarily Spanish and/or French as codified in the 1808 Civil Code.154

Yet, the

American takeover radically altered Louisiana’s criminal law and its court system. The
United States Constitution itself imposed two of the most important elements of
American law on Louisiana, the rights to trial by jury and habeas corpus. Moreover, the
local population adjusted with surprising speed to a new American-style court system.
Louisiana’s law of civil procedure, while unique in the United States, adopted many of
the basic components of the American system including some of the common law forms
of action, the adversary process itself, and, most importantly for purposes of this
discussion, the judiciary’s power to interpret written law.155 Indeed, the developing
importance of judge-made law in Louisiana made the actions of free blacks like Dupre in
153 Dargo, 132-134 and 151. Among these immigrants were wealthy, well-educated men trained and
experienced in the Civil law, including Louis Moreau-Lislet.
154 L. Moreau-Lislet, A Digest of the Civil Laws no in force in the Territory of Orleans, 1808 (Baton
Rouge 1971). Even the private substantive law was not fully civil law in nature. Louisiana rejected a
commercial code because it might have alienated it from the national economy that was increasingly
becoming the key to its prosperity.
155 Dargo, Jefferson’s Louisiana, pp 138, 171 and 173. According to Professor Dargo, the Digest of 1808
represented the “political compromise on the basis of which the settled population of Lower Louisiana
finally accepted permanent American rule.”
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the legal system that much more important, because they led to judicial decisions that
served as precedent for future judges and legislators.
New Orleans’s free and enslaved blacks were, of course, less equipped to defend
themselves against American incursions into the territory’s laws and the legal system
than were white civil law judges and lawyers. In June of 1806, the Louisiana legislature
passed a new (stricter) Black Code which practically ended slave litigation.156

It

effectively ended the right of a slave to sue his or her master for cruel treatment and
demand to be sold to a new master by prohibiting slaves from being parties to civil
matters or from testifying against white people, and, more significantly, it abolished
coartacion. The French colonial prefect, Pierre Laussat, had tried to end the practice
during his brief tenure as New Orleans’s chief administrator, but it survived for three
more years.157 Almost 200 manumissions were exercised between 1804 and 1806, and
many of these were the result of self- purchase arrangements. In March of 1806, Justice
Prevost, who a year earlier had declared that Spanish law ruled Louisiana, upheld the
legitimacy of coartacion in a freedom purchase suit. Furious with Prevost, the territorial
legislature quickly responded by enacting the Black Code the following month. After
1806, emancipations in New Orleans reduced dramatically and slaves practically
disappeared from the courts.158
156 For the Black Code see A General Digest of the Acts of the Legislature of Louisiana: Passed from the
Year 1804 to 1827, (New Orleans 1828), 15 Acts, pp 100-130.
157Laussat, took control of Louisiana’s government on November 30th 1803 and undertook a radical
restructuring of the law of race and slavery in Louisiana. On December 17, 1803, Laussat reinstated the
Code Noir of 1724 and ordered its strict enforcement. Had Laussat’s reinstatement been enforced it would
have ended coartacion in Louisiana. Judith Schafer, Slavery, the Civil Law, and the Supreme Court of
Louisiana. (Baton Rouge 1994), 3.
158 See Sections 15, 16, and 38 of the Black Code. Section 16 of the Black Code stated “no slaves shall be
parties to a suit in civil matters either as plaintiffs or defendants, nor be witnesses in any civil or criminal
matters against any white persons.” After the Black Code, the freedom suit was the only cause of action in
which a slave the right to initiate a lawsuit. Article 177 of the 1825 Civil Code stated “he [the slave]
cannot be a party to any civil action, either as a petitioner or a defendant, except when he has a claim to
prove his freedom.”
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The Black Code also placed restrictions on Louisiana’s free black population, but
with regard to their access to the courts, it left room for interpretation. Creating legal
distinctions of race among free people, the code allowed for a free person of African
descent to be convicted of a crime based solely on the testimony of a slave, but protected
people of European ancestry from such a fate. It also admonished free people of color to
recognize and treat white people as their superiors. Yet the code was notable for its
absences as well, as it placed few other legal restrictions on free blacks. Most notably,
the code did not prevent free people of color from testifying against or suing white
people, a silence that the Crescent City’s free blacks viewed as tacit permission.

ESCAPE FROM MARRIAGE LAW: THE LITIGIOUSNESS OF FREE WOMEN OF
AFRICAN DESCENT
The new laws emerging after the Louisiana Purchase, specifically, the Black Code
and the marriage law provisions of the Civil Code, allowed free women of African
descent to remain especially conspicuous in the New Orleans courtrooms. Free black
women had always outnumbered free black men in New Orleans, but the unbalanced sex
ratio of New Orleans’s free black population was exaggerated by a large wave of female
dominated free black immigrants from the French West Indies during the first decade of
the nineteenth century. The high female to male ratio combined with the Black Code,
laws governing the marital relationship, and legal prohibitions against interracial
marriage to ensure that free black women would appear in the New Orleans City Court
just as often as free black men and far more often than either slaves or white women.159
159 In early common law, the marital relationship was governed by “Coverture,” or the concept that in
marriage a woman’s existence is incorporated into that of her husband. Thus, a married woman could not
own property on her own, sue or be sued. While the civil law of marriage, which existed in Louisiana, did
not have “coverture” per se, for purposes of this discussion, the differences were not great. Under civil
law, for example, a married woman could sue if she first received the permission of her husband, while
under common law even this was not available to a married woman.
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As a result of these frequent courtroom appearances, free women of African descent
developed a legal identity that further distinguished them from both enslaved women and
white women.
Free black women far outnumbered free black men in territorial New Orleans,
leading to a large number of single free black women. In 1805, there were, in a free
black community of just under two thousand people, thirty six free black men for every
one hundred free black women. Then, in 1809-1810, over ten thousand refugees of the
Haitian revolution arrived in New Orleans via Cuba, substantially increasing the
proportion of free blacks in the total population and slightly increasing the proportion of
women in the free black population. Table 1 shows the race, condition, age and sex of
Saint-Domingue Refugees arriving from Cuba from May until December, 1809. By the
time Marie Louise Dupre filed her lawsuit in March, 1810, nearly 5800 free people of
African descent lived in New Orleans. Approximately 4000 thousand free blacks were
adults and about three fourths of the adults were women. Assuming that people married
others living in the same city, if every free black man in New Orleans married a free
black woman, there would still remain around 2000 unmarried free women of African
descent, because the Civil Code prevented free blacks from marrying either whites or
slaves.160 White men, on the other hand, far outnumbered white women, meaning that
there were very few single white women in the city.
The city’s demographics combined with the territory’s laws regarding race and
domestic relations to open the door to the courtroom for free black women, but close it to
white women.

Single women in early New Orleans were naked before the state,

unprotected (and unburdened) by the laws regulating the marital relationship.

The

domestic law provisions of the Civil Code supported and reinforced male dominance and
160 See Civil Code of 1808, Title IV, Ch 2, Art. 8.
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control in the guise of support and protection. Title IV, article 20 stated that the wife was
bound to live with her husband and “follow him wherever he ch[ose] to reside,” while
obliging the husband to “furnish his wife with the conveniences of life in proportion to
his means and condition.” The subsequent article stated that a married woman could not
appear in court without the authority of her husband. But no law prevented single black
women from appearing. The battle on appeal of the Dupre case exemplifies the impact of
these laws in the context of New Orleans’s race and sex demographics, for the appellant
was the husband of a white female relative of Duquery, and the appellee (Dupre) was the
blacksmith’s unmarried black female business partner.161

Men

Women

Children

Total

1,373

703

655

2,731

428

1,377

1,297

3,102

Slaves

962

1,330

934

3,226

Total

2’763

3,410

2,886

9,059

Whites
Free Blacks

Table 1162

Refugee Immigration from Cuba in 1809

While the territory’s laws prevented interracial marriages, the city’s customs
allowed for interracial extramarital relationships.

By the early antebellum period a

system had developed in New Orleans that enabled (usually wealthy) white men to enter
into long term relationships with free women of African descent. This system, which
came to be called placage, was, in the words of one historian, "the best-known

161 Francois Morin (husband of Marie Francoise Fiset) v. Marie Louise, aka Quinones, December 4,
1811.
162 The information on the demographics of the immigration from Cuba comes entirely from Paul
Lachance’s essay “Repercussions of the Haitian Revolution in Louisiana,” found in David Geggus (ed.),
The Impact of the Haitian Revolution in the Atlantic World (Columbia, SC 2001).
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institutional arrangement for miscegenation."163

Usually the interracial relationship

ended when the white man got married, but sometimes it continued with the man setting
up a double household; one with his white wife and the other with his black mistress.
The men in these relationships frequently offered gifts of slaves to their black female
mistresses as a way of elevating their status and solidifying their relationship, and courts
helped to institutionalize placage by holding such “donations” to be binding contracts.164
Given this customary practice, Dupre’s relationship with Duquery was probably more
than just business, as evidenced by Duquery’s gift to Dupre of the seventeen year old
slave named Victoire.
The courts’ enforcement of such “donations” was part of one of the most
important functions of the Civil Code and the court system, the protection of private
property rights, regardless of the race or sex of the property holder. Nothing in the laws
of territorial Louisiana prevented single free black women from owning property.165
Thus, the laws governing property and commerce in New Orleans dictated the outcome
of Dupre v. Saignal. While the civil code prevented Dupre and Duquery from uniting in
marriage (if, in fact, Dupre and Duquery were lovers), no law prevented them from going
into business together. Article 1 of title IX to the Civil Code defines a partnership as an
undertaking “in which two or more persons agree to put something in common, with a
view to divide the benefit which they expect from the same.” As Duquery’s business
partner, therefore, Dupre was legally entitled to half of the business’s assets, and when

163

John W. Blassingame, Black New Orleans: 1860-1880 (Chicago 1973), 17-18.
164 See Bechillon v. Tessier, case no. 2647, April 26, 1811. In or around December of 1807, Fausette
Bechillon, a self described “quadroon libre," bore a child named Elenore, whose father was August Tessier,
the white man most responsible for originating New Orleans’s “quadroon” balls. See Chapter four for a
discussion of this relationship in more detail.
165 Title II, chapter 4 of the Civil Code protected the right of any free person to acquire, enjoy, and dispose
of property as he or she saw fit.
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the executors failed to list her as a creditor, she had a winning cause of action against
them.
In the end, Dupre’s cause and decision to pursue litigation against Duquery’s
estate symbolizes both the vulnerability and strength of free black women in early New
Orleans. On one hand, Dupre, as a woman of African descent, could not marry Duquery
(and, therefore, could not benefit from the Civil Code’s intestate laws) and commanded
no respect from the estate’s executors. On the other hand, Dupre had the power to seek
legal redress through the court system.166 She had formal access to the courts because the
Black Code only deprived such access to enslaved blacks, and the Civil Code only
deprived such access to married women. Moreover, Dupre had the cultural and economic
resources to take advantage of such formal access.

Rather than submitting to the

judgment of the executors of Duquery’s estate, therefore, Dupre sought and received a
different judgment from a higher authority, the City Court.
Going by the records of the New Orleans City Court, free women of African
descent in the city were just as litigious as free black men and far more litigious than
white women. The City Court heard a little over 3,500 cases in its eight years of
existence, out of which free people of African descent were parties to 223 cases. The
breakdown of the types of cases in which free black men and women appeared is
illustrated in table 2. The sex ratio of the free black litigants was exactly even: of the 223
cases in the City Court in which at least one of the parties was a free person of color,
women of color were parties in 101 cases, men of color were parties in 101 cases and
both men and women of color were parties in twenty-one cases.167 While they appeared
166 “Intestate” laws are laws determining the distribution of an estate’s assets in the absence of a will.
167 In my research, I was primarily concerned with recording cases involving free people of color, but I
also took notes on certain types of cases involving only white people, such as those cases which might shed
light on the relationship between the races and the sexes. I came across and took notes on 31 cases
involving domestic disputes between white men and women of which 29 were Legal Separation cases, 1
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in the same number of cases, however, free black women initiated the lawsuits far more
often than did free black men. Free women of African descent were plaintiffs in seventytwo cases while free men of African descent were plaintiffs in fifty cases. While black
women appeared in over 100 cases and in just about every type of civil case imaginable,
white women appeared in only thirty-one cases, all of them domestic disputes. The vast
majority of white women were married, and if a married woman had a cause of action, it
became the claim of her husband. On the other hand, many free black women who, like
Dupre, lacked the protection offered by a husband, sought legal protection from the men
in the courts.
Table 2 reveals both the type of lawsuit and the side of the docket in which free
black men and women typically appeared. Debt collection cases involved predominately
black men, whether the debt arose from the provision of services or the provision of
goods. In the former black men were usually plaintiffs. Many free black men in New
Orleans were skilled artisans, such as shoemakers, coopers, and, especially, carpenters.
The court records contain sixteen cases in which free black artisans were suing to recover
payment for aritsanal services rendered.

Of the four free black women who were

plaintiffs in these cases, three operated boarding houses and one was a seamstress. In
debt collection cases involving the provision of goods, on the other hand, free black men
were usually defendants, and white men were usually plaintiffs. White merchants may
have been quicker to sue a black debtor than a white debtor, although the court records
are replete with debt collection cases in which both sides of the docket were white. Free
black women were defendants in debt collection cases only half as many times as men. It
is unclear why this is so. Perhaps they did not purchase as many goods on credit as did

was a case in which a women was seeking protection of her property that she brought to the marriage and 1
was a Wrongful Seduction case.

103

their male counterparts. Or maybe free black women were able (or forced) to pay for
these goods in ways that free black men typically were not.

Case type

FBW - P

FBW - D

FBM - P

FBM - D

Total 168

Prom. Note

6

9

6

13

31

Debt/Goods

5

11

6

26

44

Debt/Services

4

11

16

4

24

Debt/ Slave Sale 2

1

1

3

7

Real Estate

7

15

6

16

42

Wills/Estates

11

none

1

1

12

Fraud

7

1

5

8

13

Assault
Domestic
Disputes

4

none

none

none

4

7

none

none

none

7

Emancipation

2

none

1

1

4

Freedom Suits

9

none

5

2

14

Enslave Suits

none

6

none

2

8

Stolen Slave

4

4

none

1

8

Misc.169

4

1

none

none

5

Totals

72

50

47

75

223

Table 2

Cases in the City Court Involving Free Black Litigants

168 This number refers to the total number of cases in which at least one free black person appeared as a
party. The numbers in this column do not always equal the sum of the rows to the left because sometimes
free people of color were on both sides of the docket. 256 free blacks appeared in the New Orleans City
Court at least once.
169 These cases included 1 Suit to Enforce Cuartado, 1 Suit invoking the Code Noir, 1 Suit for Bankruptcy,
1 Suit over Custody [yet not really a domestic suit], and 1 Suit to enforce a previous judgment from a
Spanish tribunal.
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Suits divided evenly between men and women of African descent included
promissory note and real estate cases. Both men and women were defendants in about
two-thirds of both lawsuit types. Many of the free black defendants in these cases were
refugees from St. Domingue who arrived in New Orleans separated from their (at times
considerable) property. These immigrants would then borrow money or purchase real
estate on credit with the unrealized expectation that they would soon be reunited with
their wealth. Most of the creditors were white, and some, though the minority, were
themselves refugees.
While the 1806 Black Code and certain provisions of the 1808 Civil Code created
a legal structure supporting white male dominance, the City Court exhibited little sex or
race bias in its application and interpretation of these laws. As a general rule for all the
cases taken together, plaintiffs tended to win, indicating that people knew what
constituted a winning lawsuit. Free black women won more favorable judgments than
free black men simply because they were plaintiffs more often.

A more precise

determination of the percentage of free black litigants who won their cases is difficult for
a couple of reasons. First, sometimes the court records of a particular case contained no
judgment, indicating that it probably settled out of court. Second, the judgment was at
times a “split decision” in which the plaintiff recovered partial relief but not everything
he or she requested. Plaintiffs in freedom suits, for example, almost always won their
freedom, but rarely won the monetary damages they requested. Legal separation cases
involving white married couples together constituted the most notable exception to the
two general rules stated above ( that Plaintiffs generally won and that the City Court
objectively applied the law). The court dismissed most of these domestic disputes before
final adjudication, and those that did have judgments almost always favored the
husband/defendant, denying the wife’s requested “separation of bed and board.”
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THE POWER OF WEAKNESS: FRAUD AND ASSAULT CASES IN THE NEW ORLEANS
CITY COURT
While free women of African descent appeared in a great variety of cases, two
particular lawsuit types, those involving fraud and assault, highlight the bases on which
free black women in New Orleans suffered legal wrongs, the ability of these women to
seek redress in the court system, and the willingness of the court to remedy these wrongs.
Free black women were often victims of deception, due to their perceived
defenselessness, and victims of physical abuse, due to their perceived insolence. Though
Dupre v. Saignal was neither a fraud nor an assault case, it turned on both of these
perceptions. The executors of Duquery’s estate must have thought that Dupre was too
weak to challenge their decision to exclude her from the distribution of his assets. Yet,
when she did challenge it, they interpreted and portrayed her courage and strength of will
as impertinence. Many free black women showed the same courage in turning to the City
Court to protect their property and person. And when called upon, Moreau-Lislet and his
colleagues, basking in their collective role as “protector,” usually ruled in favor of these
vulnerable women.
Of the fourteen fraud cases in the New Orleans City Court involving free people
of African descent (see Table 3 on page 19), a free black woman was the plaintiff in
seven and the defendant in only one. Four of the seven people accused of defrauding
black women were white men while three were black men. Yet, these numbers cannot
accurately portray the level of vulnerability of free women of African descent in
territorial New Orleans. Indeed, it is likely that many more instances of a white man
defrauding a black woman went unchallenged because it must have required inordinate
courage and know-how for a black woman to sue a white man.
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White man

Black man

Black woman

Totals

Petitioner

2

5

7

14

Defendant

5

8

1

14

Table 3

Petitioners and Defendants in Fraud Cases Involving Free Blacks

Some free black men took advantage of an assumed racial solidarity with their
black female victims to first gain their confidence and then try to defraud them out of
their property.

For example, a free black woman named Marie Lalande turned to

Francois Durand, a free man of color, to borrow one hundred dollars after several white
potential lenders had refused her the loan. Lalande agreed to secure repayment of a loan
with a mortgage on a house and half lot she owned on Hospital Street (present-day
Governor Nichols Street in the French Quarter) and trusted Durand to draft and file the
mortgage agreement. However, Durand, taking advantage of the woman’s trust, drafted a
deed of sale rather than a mortgage of the property, obtained Lalande’s signature and then
filed the documents with a notary public. In another example, a former slave named
Jeannette Moraud had unsuccessfully tried to purchase the freedom of her enslaved
daughter Annette from the girl’s white owner, when a free man of color named Terance
Voisin convinced Moraud that he could succeed where she had failed. Claiming that
Annette’s owner owed him a favor, Voisin offered to act as a broker in the purchase the
young girl’s freedom. A trusting Jeannette Moraud gave Voisin three hundred dollars for
this purpose, but Voisin kept the money and left the city. Both Lalande and Moraud sued
their perpetrators and won favorable judgments against them.170

170 Marie Lalande v. Francois Durand, case no. 1247, May, 1808; Moraud v. Voisin, case no. 2484, Feb
16, 1811.
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Perpetrators of fraud looked to exploit the fears of their victims, and to take
advantage of any particular weaknesses. Babet Beinvenu was an attractive target for
unscrupulous con artists because she was illiterate, elderly, devoutly religious, and deeply
concerned about her spiritual fate after death. Alexis Andre played on all these factors
when he defrauded Bienvenu out of her house and lot on St. Anne’s Street. Calling
himself the “King of the Hiboos,” Andre persuaded Bienvenu that he had special priestly
powers to save her soul.171 He convinced his victim to transfer the St. Anne’s property to
him on the promise that after her death he would sell the property and use the proceeds to
give her a proper burial. After Babet Bienvenu learned that Alexis Andre was a fraud in
April of 1809, she sued him and recovered a judgment rescinding the deed to him of her
land.172
Lalande, Moraud, Bienvenu and the several other victims exposed themselves to
fraud not only because they were black, female, and otherwise perceived to be vulnerable
but, most importantly, because they owned property. While only a small minority of free
black women could be considered prosperous in territorial New Orleans, most attained a
level of economic stability. They worked in traditionally female jobs like seamstress and
housekeeper, but they also managed businesses as retailers, boarding house operators,
and tavern keepers. The records do not reveal how many white male – black female
partnerships existed, like the one between Dupre and Duquery, in which the man
obtained the license but operated the business with his female consort.173 Property
holding free women of African descent defied the normative standards of New Orleans’s
social hierarchy, where black people were not supposed to own property because they
171 The term “Hiboos” may have come from the African “Ebo,” but it is more likely a variation of the
word Hebrew. “King of the Hebrews” may have had religious importance for Bienvenu.
172 Bienvenu v. Andre, Case no. 1755, April, 1809. Andre promised Bienvenu that he would give any
money leftover after the said funeral to the woman’s son, Batiste Bienvenu.
173 See 1795 and 1805 censuses.
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were supposed to be slaves, and women were not supposed to own property because they
were supposed to be married.174 Perpetrators of fraud upon them may have justified their
acts based upon these cultural norms.
Whatever the perceptions about the place of black women in New Orleans’s
society, however, the letter of the law protected the right of unmarried free women of
African descent to own property, and many of these women sought to enforce their rights
in court, usually with success. Six out of the seven black female plaintiffs won their
fraud lawsuits. Sometimes the perpetrators of the fraud realized that they had no defense.
Terrance Voisin, for example, failed to answer Jeanette Moraud’s lawsuit against him so
the court entered a default judgment for the requested amount and ordered that Voisin be
detained in the city jail until such sum was paid.175 Other times the perpetrators tried to
continue their deception in the courtroom. Alexis Andre, for example, answered Babet
Bienvenu’s lawsuit by claiming that she had sold him the property in question for the
sum of one thousand dollars, eight hundred and ninety of which he had already paid in
cash. He attached to his Answer a notarized deed of sale dated June 13, 1808. The court
believed Bienvenu, however, and on July 26, 1809 it entered a judgment rescinding the
contract of sale and ordering Andre to pay all costs of court.176
To be sure, the fraud lawsuit numbers do not tell the whole story as many women
of African ancestry, despite their legal rights, did not find redress through the court
system. The court records do not reveal how many times black female victims of fraud
chose not to bring a lawsuit because they could not find a lawyer to represent them or
could not afford one. The court rarely awarded attorneys’ fees or full costs of court to
174 The 1806 Black Code made it illegal for slaves to own property. Section 15 stated, “as the person of a
slave belongs to his master, no slave can possess anything in his own right or dispose, in any way, of the
produce of his industry, without the consent of his master.”
175 Moraud v. Voisin, Case No. 2484, February 16th, 1811.
176 Bienvenu v. Andre, case no. 1755, April, 1809
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petitioners in fraud cases, which must have discouraged some other victims from
pursuing litigation. Others sought legal assistance in the wrong place. Babet Lartigue,
for example, hired a New Orleans attorney named P.F.L. Godefroy, who recovered a
judgment on Lartique’s behalf for the sum of $728, but then negotiated with the
defendant for a reduced payment and kept the proceeds for himself. Lartigue sued her
former lawyer and recovered a default judgment, but Godefroy, who was in dire financial
straits, was unable to satisfy the judgment.177 Several women of African descent who
recovered favorable judgments, like Lartigue, were not made whole by the legal system
because they could not collect on their judgments; however, all petitioners, including
white men, faced this risk.
Whatever the risks, disappointments, or pitfalls of pursuing litigation, the
decisions in the fraud cases that reached the City Court suggest that judges and juries
respected the property rights of free black women and took their claims seriously.
Eugene Genovese’s description of the “hegemonic function of the law” helps to explain
the court’s approach to these cases.

“In modern societies,” Genovese writes, “the

theoretical and moral foundations of the legal order and the actual, specific history of its
ideas and institutions influence, step by step, the wider social order and system of class
rule, for no class in the modern Western world could rule for long without some ability to
present itself as the guardian of the interests and sentiments of those being ruled.”178

In

territorial New Orleans, as in all early modern Western societies, the appearance of
neutrality was essential to the law’s (and the court’s) authority.
At times, free black women may have used their perceived vulnerability to their
advantage in the courtroom, and judges seemed receptive of appeals to their assigned role

177 Lartigue v. Godefroy, case no. 3146, March 28, 1812
178 Eugene Genovese, Roll Jordan Roll, the World the Slaves Made (New York 1972), p 25.
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as protectors of the weak. Jeanette Moraud, for example, alleged that her daughter
Annette was “the most important thing in her life,” and that, after years of frustrated
attempts to purchase her freedom, she was “easily manipulated” by Voisin’s offers to
intervene. Some courts were willing to take extreme measures to protect the property
rights of black women, as illustrated by the case of Masson v. Dobbs. In August of 1812,
Marie Monier, a free woman of color, sued a Mr. Masson for breach of contract in the
court of a Justice of the Peace named H.M. Dobbs. Apparently, Masson did not respect
Monier’s legal rights because he began to insult Dobbs for even considering the
allegations and testimony of Monier. Dobbs promptly entered judgment in favor of
Monier and found Masson in contempt of court, ordering that he be confined in the public
jail for twelve hours or until he paid the judgment, whichever came last.179 Judges
demanded respect for themselves and the law and would punish white men who acted as
if race or sex trumped this respect.
If some men defrauded some black women with property because these women
appeared weak and defenseless, they “corrected” other women of color because they
were not submissive or deferential enough.

Section 40 of the 1806 Black Code

admonished free people of color “never to insult or strike white people, nor presume to
conceive themselves equal to whites: but on the contrary that they ought to yield to them
in every occasion.” While the language of this provision governed the behavior of all
free blacks, it seems to have been intended especially for free black women. Most of the
assault cases in the City Court involving free blacks stemmed from the perceived
impertinence of free women of color who refused to defer.180

179

Masson v. Dobbs, case no. 3379, September 4, 1812.
Some white men almost certainly assaulted some black men, but the City Court records contain no
assault lawsuits brought by black men against white men.
180
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The first case to test section 40 of the new Black Code, the 1807 case of Raby v.
Forstall, implicitly allowed white men to “discipline” insolent free black women in some
circumstances. On August 19th of that year Clarice Raby, a free woman of color, and
Edmund Forstall, a white man, got into a physical scuffle during which Forstall inflicted
injuries to Raby’s arms, torso, and head. Raby filed a civil suit against Forstall for
assault, asking the court to award her two thousand dollars in damages. In his Answer,
Forstall did not deny inflicting the injuries, but claimed that he acted in self-defense after
Raby leveled a series of insulting words and gestures in violation of the newly passed
Black Code. He further alleged that Raby “came at him,” and he feared for his safety.
The court entered judgment on a jury verdict in favor of Forstall, denying Raby any
damages.181
Though neither the petition nor the citation identifies Raby as a free woman of
color, race and gender clearly played roles in the proceedings. Forstall’s allegation that
he used physical force only after Raby had insulted him meshed with common
perceptions that women were presumed to be prone to verbal abuse while men were
presumed to be prone to physical abuse. Since Raby was black, however, she, unlike a
white woman, was considered capable of injuring Forstall, making self-defense a credible
argument. (Perhaps Raby did, in fact, injure Forstall and these injuries were perceptible to
the jury and influenced their decision).182 In any event, given the new Black Code,
Forstall could (and did) claim that he was justified in “putting Raby in her place” both as
a woman and as a person of color.
In subsequent cases, however, the court placed limitations on the ability of white
men to extra-legally enforce section 40 of the Black Code. For example, the unfavorable
181

Raby v. Forstall, Case no. 742, August, 1807.
See Kathleen Brown, Good Wives, Nasty Wenches and Anxious Patriarchs: gender, race and power in
colonial Virginia (Chapel Hill 1996); and Deborah Gray White, Ar’n’t I a Woman: Female Slaves in the
Plantation South (New York 1985).
182
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verdict for Raby did not prevent Henriette Massant, another free woman of color, from
obtaining a favorable judgment in her civil assault suit against a white man named
Francois Veda. On the morning of August 3, 1812 Massant was passing in front of
Veda's house just as two young servants of Veda’s daughter Felicite were emptying the
mademoiselle’s chamber pot into the street. Some of the contents of del eau de sa
bouche splashed onto Massant.

An understandably upset Massant began to yell at

Felicite Veda, who was sitting in the front room of the house. Later that day, having
learned of the morning’s incident, Francois Veda went to Massant’s house, called her
outside, threw a chair at her and then beat her with his fists. Massant filed her lawsuit the
next day. Veda answered that he was defending and protecting his daughter from the
impertinent and illegal behavior of Massant. He produced three witnesses, all of whom
testified that Massant had behaved insolently toward Madmoiselle Felicite Veda.
Nevertheless, the court found in favor of Massant, determining that Veda had “violated
Massant's right to peace and assaulted her.” The judgment ordered Veda to pay the
petitioner the hefty sum of five hundred dollars in damages.183
While the different outcomes in the Raby and Massant cases appear to be
contradictory, they are consistent with the proposition discussed above, that the court
demanded respect for the law even when its proper application disrupted the race and sex
based social hierarchies. It is not clear why Raby lost her case while Massant won hers,
but perhaps the different outcomes are tied to a respect (in the law itself) for the sanctity
of the home. Under this explanation, had Forstall beaten Raby on Raby’s own property,
he would likely have been found liable. A more likely explanation is that Massant won
her case because the factual disputes were resolved by a judge, whose main concern was
with upholding the law, whereas Raby lost hers because the factual disputes were
183 Veda v. Massant, case no. 3362, August 25, 1812.
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resolved by a jury of white men, whose primary concern was with upholding social
hierarchies.184
Most likely, however, the two cases demonstrate that while the law upheld and
even promoted racial subordination, the court placed limits on its extralegal enforcement.
Forstall claimed to be acting in self-defense, which, if believed, is a legitimate
exonerating factor. Veda, on the other hand, could not have asserted this defense due to
the lapse of time between the two altercations. Rather, he appeared to be taking the law
into his own hands. Several decades later the Supreme Court of Louisiana made it clear
that it would not tolerate vigilante enforcement of the Black Code. In upholding the
conviction of a white man found guilty of killing a free man of color, the court, referring
to section 40 of the code, opined that while whites did not have to suffer insults or abuse
from blacks (slave or free) they had adequate recourse in the courts.185
Unlike Edmund Forstall and Francois Veda, another white man named Louis
Durand did seek recourse in the courts, where he invoked section 40 in a standard
neighborly dispute. On or around May 15, 1812, Durand’s wife, Lucie Bardon, sent her
“domestic” to wash the sidewalk in front of their house. As the slave was clearing
rubbish from the sidewalk so that she could clean it, she moved the garbage in front of
the house of their next door neighbor, a free woman of color named Felicite Durand, who
was watching from a window with her two daughters, Felicite (la fille) and Aime. The
elder Felicite told her own domestic slave to push the trash back to the front of Louis
Durand’s house, and the two slaves started to squabble. Bardon, having heard the

184

Only white men could serve on juries in territorial New Orleans.
185 Assault cases in the City Court involving two white men were rare. Perhaps white men, especially
those coming from frontier societies in the South, thought it dishonorable to involve the courts in settling
non-property related disputes.

114

commotion, went outside to investigate, and when she learned what was happening she
summoned her husband.
What happened after Louis went outside is disputed. Louis told the court in the
petition he filed on May 29th, that the two Felicites began insulting him and his family.
According to Louis, after his daughter, Demoiselle Aspasie, warned the women of color
that they would be put in jail if they did not get away from her father, the younger
Felicite responded "you little hussy, only an old sow like your mother would have us put
in jail. Do what you will!" Louis then took his family inside his house so that they
would no longer be exposed to these insults, determined to teach these women of color a
lesson. Louis Durand also told the court that this was not the first incident involving the
Felicites. In fact, he claimed, his family had been daily exposed to disparaging insults
from these women of color. Just three months earlier, Louis lodged a complaint with Mr.
Decourneau, a justice of the peace, who reprimanded the Felicites and ordered them to
apologize to Louis and his family. He had hoped that this reprimand would change
things, (that these woman of color would learn their place in society and give him the
respect that is owed to whites), but his hopes were in vain. Louis annexed to his petition
a copy of section 40 of the Black Code, admonishing people of color to submit to whites
and speak to them with respect. In his lawsuit, he sought reparations and punishment in
the amount and severity that the court deemed fit. Defendants Felicite Durand and
Felicite Foucher filed an answer on June 27, 1812 in which they admitted that the elder
Felicite had ordered her slave to push the rubbage back in front of Louis’s house, but they
denied insulting Louis, Lucie, or Aspasie. They further alleged that Louis Durand had a
reputation for snobbery and defensiveness. Finally, the Felicites demanded that a jury
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resolve the factual disputes. There is no judgment in the court records and it appears that
the case never went to trial.186
Although it is not clear why the case was never tried, Louis Durand may have
dropped the lawsuit out of fear that his reputation in the community would be damaged
by a jury trial, a fear that could have stemmed from the parties’ common last name. The
caption on the Pleadings reads Louis Durand v. Felicite Durand and Felicite Foucher,
but Louis never acknowledged that the elder Felicite shared his last name. In affidavit
testimony in support of the petition, moreover, Louis’s (and Felicite’s) neighbors, Jean
Baptiste Giquel and Sir Berquier both made it a point to say that they did not know the
names of the defendants.187 It seems more likely that Louis was intending to dispel any
suggestion of a connection between himself and Felicite Durand than that neither Giquel
nor Berquier knew her name. While it is difficult to know for sure what else, if anything,
Louis and Felicite shared besides a last name, the claims of the parties leave room for
speculation. Even if one believes Louis Durand’s version of the facts, why did he react
so strongly to a few insulting words from his next-door neighbor?

Was he really

concerned with maintaining proper social etiquette, or was he, as Felicite suggests,
merely being defensive? In either case, the antagonism between the parties gleaned from
Louis’s narrative of events suggests a keen familiarity between the two Durands.188
Maybe this is why Felicite was so bold around Louis and why he was so defensive.
Perhaps Felicite knew something about his past that he did not want revealed. Indeed,
could Louis have dropped the lawsuit fearing what Felicite might reveal (to a jury not
186 Durand v. Durand and Foucher, case no. 3255, May 29, 1812.
187 Giquel “confess[ed]” that he “never knew the name of this girl of color,” while Berquier referred to the
“women of color whose names [he] did not know but who live next door to Madame Durand.”
188 Durand was born in Martinique and came to New Orleans sometime before 1785, when he married
Lucie Bardon. The New Orleans Notarial Archives do not reveal Felicite Durand’s birthplace. In my
research of the court records, newspapers, and notarial archives I was unable to discover any additional
information about Felicite Durand or Felicite Foucher.
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only a judge) during the course of the trial? Though all of this is speculation it seems
clear that Felicite Durand did not think of Louis Durand, her next-door neighbor, as her
social superior.
Louis Durand had an easier time controlling his wife’s behavior in the home than
that of his next-door neighbors through the courts. In 1816 Lucie Bardon filed suit in the
City Court seeking a separation of bed and board from her husband on the grounds that
Louis physically abused her on a regular basis. The trial court was not sympathetic and
denied Bardon’s petition. It found evidence that Durand had “ill treated” Bardon but
agreed with Louis that she had behaved in an outrageous manner to him. In affirming the
trial court’s decision, the court of appeals stated, “the law on separation is made for the
relief of an oppressed party not for interfering in quarrels where both parties commit
reciprocal excesses and outrages.” Thus the two courts implicitly recognized the right of
a husband to “correct” his wife for inappropriate behavior, even if such correction
occasionally became abusive.189
The cases of Raby, Massant, Durand, and Bardon show that unmarried free black
women, taking advantage of the laws and customs of early New Orleans, were better able
than white women to use the courts as protection against abusive white men. While
Clarice Raby, Henriette Massant, and Felicite Durand faced the threat of punishment
from their white male “social superiors,” they were less exposed to “correction” than the
wives of these men. This, of course, is not to suggest that black women had it better than
white women. With the dependence and lack of autonomy experienced by married white
women came the protection and security, in theory at least, of the marital relationship.
Married women could not sue on their own behalf, but they could not be held liable
either, and the laws of the Civil Code provided that it was the husband’s duty to furnish
189
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his wife with the conveniences of life in proportion to his means and condition.190
Unmarried free black women, on the other hand, were naked before the state and society.
Since white men held the most power in early New Orleans, it generally behooved
women (white and black) to have connections to them, but marriage, though the most
conventional, was not always the most advantageous connection. In Lucie Bardon’s
case, for example, her husband “protector” proved more dangerous than the community
from which he was protecting her. Furthermore, Dupre’s close ties to Duquery may have
created a certain amount of anxiety among the executors of his estate, but they also
provided her with business opportunities that would have been otherwise unavailable to
her. Since Dupre and Duquery never married (and, in fact, were prohibited by law from
doing so), she could not benefit from intestate laws, but neither was her legal identity
(and property) subsumed into his.

THE NEW RACIAL ORDER: CHANGING COLOR AND CHANGING LAWS
The Louisiana Purchase created a new legio-racial system in New Orleans, but
not the one the new American government wanted, because free blacks, especially free
black women, fought to retain and strengthen rights and privileges denied to free blacks
in the rest of the United States South. After the Louisiana Purchase, Anglo-American
jurists, in pushing for the 1806 Black Code, sought to increase slaveholders’ control over
their slaves, limit the growth of the free black community, and create legal distinctions
between free people of color and whites. Yet the main impact of the new laws of race,
after they were negotiated in the courtroom by free people (especially free women) of
African descent, was to create a distinct racial split between free blacks and slaves.
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The Spanish laws and policies regarding race in Louisiana, laid the foundation for
a distinct free black identity, but such identity could never crystallize in Spanish colonial
New Orleans because, due primarily to the practice of coartacion, status was more fluid,
and the ties between free blacks and enslaved blacks were too close. Kimberly Hanger
correctly points out that “before free blacks could begin to develop a group
consciousness, there had to be enough of them to make a group, and it was during the late
eighteenth and early nineteenth centuries that libres in New Orleans… came to constitute
a substantial segment of the population.”191 To be sure, under Spanish rule the free black
population grew from just under 100 in 1771, or 3.1 percent of the population, to around
2000 in 1805, or 19 percent of the population. Once they developed a critical mass, free
people of African descent could start to develop a group consciousness. But coartacion
ensured that, throughout the Spanish period, a significant proportion of the free black
population would be former slaves. As long as slaves had the right to purchase their own
freedom, therefore, free black group identity was never completely removed from that of
enslaved blacks.192
In Spanish colonial New Orleans, moreover, differences of phenotype (or
perceived ancestry) played an important role in shaping social hierarchies and in creating
divisions within the free black community. Free mulattoes tended to be wealthier and to
hold more prestigious occupations than free negroes. This racial division was reinforced
by the organization of the free black militia, which was divided into free pardo and free
moreno battalions.193
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Though diminished, these racial divisions remained during the territorial period,
as illustrated by the fraud and assault cases in the New Orleans City Court. Four of the
seven black female victims of fraud were former slaves, at a time when they were an
increasingly smaller percentage of the free black community as a whole. Perhaps those
who defrauded them believed, as Saignal and Delinau apparently believed about Dupre,
that former slaves should be grateful for their freedom and forsake attempts to acquire
and accumulate property. Furthermore, black male perpetrators of fraud tended to be of
mixed ancestry while their victims tended to be “negroes” or “negresses,” indicating a
racial distinction based upon perceived ancestry and perhaps complexion. If the victims
of fraud tended to be former slaves, and/or “negresses,” the victims of assault tended to
be members of the “gens de couleur.” Clarice Raby, Henriette Massant, and Felicite
Durand all identified themselves and “femmes de couleur libres” in the court pleadings,
an identification that carried with it connotations of mixed ancestry, education,
sophistication, and potential wealth.
As Louisiana emerged into statehood, however, the distinctions between free
negroes and free people of color diminished. Part of the explanation lies in the abolition
of coartacion and the consequent decreasing presence of former slaves in the free black
population. But another part of the explanation lies in the willingness of all free blacks,
including former negro slaves, to assert their rights as free people in the court system.
Indeed, some litigants even used the courts to change their “racial” identity.

For

example, as noted earlier, Marie Louise Dupre was identified in official records as a
“negress,” but in her 1810 lawsuit against Saignal and Delinau she described herself as a
“free woman of color.” Her self-identification was subsequently adopted by others,
when, less than a year later, the City Court identified her as a “free woman of color” in
discussion of work and property accumulation by free blacks in Spanish New Orleans see chapter 2 of
Hanger, and for a discussion of the free black militia in Spanish New Orleans see chapter 4 of Hanger.
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the caption of another case in which she was the plaintiff suing on an account .194
Freedom and property accumulation, therefore, allowed her to “lighten” her complexion
and “pass” as a person of color.
As the courtroom activity of free blacks minimized the racial distinctions between
free negroes and free people of color, the laws of the new state of Louisiana increasingly
recognized the racial distinctions between free and enslaved blacks. The Black Code of
1806 had denied slaves the right to testify against whites but allowed their testimony
against free people of African descent. This conflation of free and enslaved black
interests for purposes of evidence admissibility was modified, however, by an
amendment to this provision in April of 1807, which stated that slave testimony shall be
received against free blacks “unless said slaves be the slaves of said negroes or
mulattoes.” Finally, in 1816, the state legislature of Louisiana amended the rules of
evidence again to state that slaves could not testify against free people of color “except
when the latter is charged with inciting a rebellion.”195 Thus, less than four years into
statehood and only ten years after the Black Code was first passed, Louisiana lawmakers
had reversed the presumption of a racial solidarity between free and enslaved blacks.

CONCLUSION
While many historians who study African-American women assume that their
subjects suffered a double oppression (that shared by all African Americans and that
shared by most women), the cases of the New Orleans City Court present a more
complex story.

To be sure, New Orleans’s legal structure supported slavery and

patriarchy, and, in so doing, subordinated both blacks and women to white men. But the
194
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laws regulating race and domestic relations in the city left room for free black women to
maneuver, most importantly, by allowing (or failing to deny) them access to the courts.
Most free black women in early American New Orleans did not benefit from the security
of a marital relationship, but, at the same time, they possessed a legal autonomy and
independence not available to most white women in the city. By asserting their legal
rights and garnishing a surprising number of favorable judgments, these single free black
women negotiated the social hierarchy that would have seemingly left them powerless.
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The Politics of Dancing: Control, Resistance, and Identity in the
Early New Orleans Ballroom
“To dancing there is no end. - Such a motley crew, and incongruous scene! …
Here slaves, free people of colour of both sexes, and sailors in jacket and trowsers
hopping and capering to the sound of a fiddle, there a party roaring out some dirty song,
and boy-waiters responding ‘coming’ to the loud, frequent, and ardent vociferation for
more grog! Will anyone deny the truth of what I advance? I need only name… ‘La
Maison Coquette.’” Pierre Louis Berquin-Duvallon’s description of the public dance
given at the home of Bernard Coquet in 1802 illustrates his outrage at the “moral
atrocities” displayed by New Orleanians at their most beloved leisure activity. BerquinDuvallon advised his readers with disgust that even though Coquet’s public balls were
originally intended for free people of color “the low orders of every colour, white,
yellow, and black, mix indiscriminately at these receptacles.” In the view of the refugee
from St. Domingue the public debauchery and racial mixing of Coquet’s dances were
typical of New Orleans’s “insensibility to the social energies.”196
In 1807, Christian Schultz, a traveler from New York, described the dancing
scene in New Orleans with more curiosity and less disdain. According the Schultz, “the
fashionable part of the city [was] divided into two parties, who have each their respective
ball-rooms.” The white balls were “sacred.” No person who was “in the least degree
tainted with the blood of Africa” could ever gain admittance there. The free people of
color likewise had their separate ballroom from “which all are excluded who have not at
least some white blood in their veins.” The “quadroon ball,” known for the “elegance of
its patrons, and the splendor of its dress,” was reserved for white men and free women of
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color.

In general, white “gentlemen” preferred “this assembly” to the white balls.

Finally, Schultz described a scene at the rear of town on Sundays that would “astonish the
bewildered imaginations with the sight of twenty different dancing groups of the
wretched Africans, collected together to perform their worship after the manner of their
country.” After visiting the various ballrooms and observing the African dances, Schultz
claimed to have attended the amusements of the “whites,” the “yellows,” and the
“blacks.”197
Both travelers were taken by the culture of dancing in New Orleans, but BerquinDuvallon, in 1802, and Schultz, in 1807, had different impressions of its significance.
Where the former saw an “incongruous scene” and the “indiscriminate” mixing of the
races, the latter saw neatly segregated centers of amusement. What accounts for these
different depictions? To be sure, Berquin-Duvallon, who felt he had been mistreated by
the government and inhabitants of Louisiana, had an axe to grind while Schultz made
much more of an effort at impartial observation.198 Nevertheless, a lot had changed in
New Orleans, politically, culturally, and demographically, in the five years between the
two travel accounts. The Louisiana Purchase had intervened on December 20, 1803,

197 Christian Schultz. Travels on an inland Voyage…in the Years 1807 and 1808, 2 vols. (New York:
1810), 195-198.
198 Berquin-Duvallon fled St. Domingue in July 1793, taking several of his slaves with him to Baltimore,
Maryland. In 1800, hoping to find a climate and culture closer to that which he left behind in St.
Domingue, he came to New Orleans. When he arrived at the port of New Orleans with several slaves, the
authorities fined him pursuant to a law passed in the 1790s prohibiting the entry into Louisiana of any
slaves originating from the West Indies. His critical account of Louisiana in Vue de la colonie insisted on
an opposition between Yankees (Americans) and Creoles (Louisianans) regarding their treatment of St.
Domingue refugees. French Creoles in Louisiana were “rude to their brethren from St. Domingue, who
c[a]me to their land from the disruptions and massacres of that island with a small fraction of their
‘fortunes’ left behind.” According to Berquin-Duvallon, Louisianans were “provincial and backwards.
Most had never left the shores of the Mississippi or drank any other water.” They were “isolated, coarse,
and ill-mannered.” Through their law prohibiting the landing of slaves from the West Indies, the
Louisianans had “proscribed their own countrymen.” Americans in Baltimore, on the other hand, had
“received the poor souls of St. Domingue with open arms.” The United States had similar laws prohibiting
the introduction of blacks into their ports. But “a higher law prevailed, the law of human generosity.”
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making New Orleans an American rather than a Spanish (or French) colonial town. In
1804 over 1,000 francophone West Indians took refuge in New Orleans, a city of less
than 8,000 at the time of the Purchase, re-vitalizing French legal and cultural institutions.
Among the refugees was a man named August Tessier, who, in 1805, two years before
Schultz’s visit, presented the city’s first quadroon ball. Finally, in the years 1804 to 1806
slave traders had brought several thousand African-born slaves into the port of New
Orleans. The re-Africanized slave population gave rise to those Sunday afternoon dances
in the “rear of town” that so astonished Schultz.
This chapter examines the New Orleans ballroom as a site of contestation and
racial identity formation in the Age of Revolution. While the courtroom played an
important role in the race-making process, the courts did not operate in a vacuum.
Litigants, judges, juries and witnesses brought with them to the courtroom perceptions
about the world around them, including those of racial identities and social hierarchies.
The courtroom reflected and reinforced the distinct identity that free people of color
forged in other cultural sites, one of the most important being, the dancehall. This
chapter explores the ways in which the struggle among white men, free women of color,
and free men of color, that was both intimate and political, about where and with whom
one could and should “dance,” helped to shape racial identity in New Orleans.
The emergence of public balls in New Orleans in the 1790s and their development
in the early years of American rule were intimately tied to issues of racial and sexual
control. The Spanish government of the city sponsored the construction of the city’s first
public ballroom specifically to provide a forum for whites only dancing. The popularity
of the whites only balls led Bernard Coquet, in 1799, to successfully petition Spanish city
government officials to grant him a license to hold balls for free people of color. Yet
several officials, led by the attorney general, tried to shut down the “coloured” balls
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almost as soon as they began on the basis that they were “dens of vice” and
inappropriately breached racial boundaries. But free people of color fought to retain
“their dances,” implicitly blaming white men for any inappropriate behavior taking place
there. White men, meanwhile, became enamored with the “elegance” and “splendor” of
the “yellow” assemblies while rejecting the dances of “Africans” as primitive rituals.
They even went so far as to institutionalize a form of interracial dancing that excluded
white women and black men. These “quadroon balls” recognized a racial difference
between the men and women attendees, but also further elevated the status of “quadroon”
women.

Some women of color used the quadroon balls as a means of social

advancement, further altering racial perceptions and helping to solidify the status of free
blacks as a middle caste within New Orleans’s social structure.

FEAR OF BLACK DANCING AND THE ORIGINS OF THE PUBLIC BALL
Dancing had been a favorite pastime of New Orleanians since the city’s founding
in 1718. For most of the eighteenth century, however, when New Orleans was the capital
of a backwater colony of the French and then the Spanish, the city had no physical spaces
designed specifically for dancing. Free blacks and whites of the “low orders” as well as
slaves danced together in taverns, billiard halls, gaming houses and on street corners.
Wealthy whites and blacks, on the other hand, danced at private gatherings in each
other’s homes. Esteban Lalande, for example, a prominent member of New Orleans’s
free black militia, regularly hosted dances at his house to which he invited prosperous
free blacks as well as elite whites.199
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In the aftermath of the American Revolution, amidst fears of the contagion of
revolution, many elite whites began to concern themselves with the leisure time activity,
especially dancing, of the city’s black people. The slaveholders who dominated the city
government feared that when slaves gathered together they conspired against their
masters. In 1786, when the population was just over 3,000, the Cabildo, the city’s
governing body, enacted a law prohibiting the “nightly congregation,” and “dances of
colored people.”200 The prohibition proved fruitless, however, as former and current
slaves continued to gather for singing and dancing on street corners and in vacant lots
throughout the city. While these regulations primarily targeted slaves and poor free
blacks, a conspiracy scare after the outbreak of the Haitian Revolution centered on a
prominent member of the free black community. In 1791, one of the dances at Lalande’s
house became the subject of a criminal trial for treason against another member of New
Orleans’s free black militia, Pierre Bailly. A white debtor of Bailly’s, Luis Dapremont,
accused Bailly of using Lalande’s dance as a forum to plot the overthrow of the Spanish
government in Louisiana. Witnesses testified that Bailly asked Lalande to help him lead
an uprising in Louisiana similar to the one that had just begun in St. Domingue. Bailly
was acquitted, however, in part because Lalande testified on his behalf, asserting that
Bailly would never be so foolish as to express overt hostility against whites at a dance
where unmasked blacks and whites intermingled.201
While the Cabildo did not try to criminalize interracial private dances in the wake
of the Bailly trial, it did provide a forum for whites only dancing. On February 7th, 1792
Filberto Farge and the Cabildo presented a plan to the Spanish governor, Baron de
Carondolet, proposing to build a public dance hall on a city owned lot at the corner of
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Dumaine and Conde streets, the former site of the central market, which had been
destroyed by fire in 1788. With the governor’s approval the Cabildo and Farge reached
an agreement under which Farge leased the property for a nominal fee from the city for
four years. In consideration of his building the dance hall, the Cabildo granted Farge the
exclusive right for the four year period to hold public dances there for whites only and to
charge an entrance fee. The Cabildo further agreed that at the end of the lease term the
city would take possession of the improvements made to the property after purchasing
them from Farge at their appraised value.202
The Salle de Conde, New Orleans’s first ballroom, opened in October, 1792. The
dancehall was functional but less than spectacular. It was like a “huge barrack,” eighty
feet long and at least thirty feet wide. It had a wooden floor lined with boxes for
chaperones and girls too young to dance. According to Berquin-Duvallon, the room was
“miserably lighted; no chandeliers, but simple candles,” and the “ensemble [was] so
wretched, that every emulation of embellishment would [have been] ridiculous.” There
was also a gaming room adjoining the dance hall.

Furthermore, until the city

commissioned Don Jayme to build a sidewalk in front of the dancehall in October of
1800, the Salle de Conde was “only accessible through mud and horse manure.”203 Yet
whatever its pitfalls, the Salle de Conde was the only dancehall in town, and it was a
quick success. Within a month of opening, Farge was holding two dances a week, on
Wednesdays and Saturdays.
When the four year lease agreement was set to expire in the spring of 1796, the
growing city needed additional space to store rice, and the buildings at the site of the old
market seemed well suited for this use. The balls of the Salle de Conde had become so
202 Actas Originales del Cabildo de Nueva Orleans, 1769-1803, Book 3, Vol. II, p. 196, Feb. 2, 1792.
There are five Libros (books) of the proceedings of the Cabildo. Hereinafter, the work will be cited as
Cabildo Records, followed by the book, the volume or document, the page, and the date.
203 Berquin-Duvallon, p 27; Cabildo Records, Book 4, Vol. IV, p 6.
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popular, however, that neither Farge nor the Cabildo wanted to see them end. As a result,
the parties reached a new agreement. Farge agreed to construct another building on the
site as a rice storage warehouse, lining it with tin to keep out the rats, and to serve as its
operator and guard. The cost of the improvements and the cost of Farge’s services would
be added to the price of the rice. Farge further agreed to pay a monthly rent of 20 pesos
in return for the exclusive right to “hold dances for whites” for five more years. At the
end of the five year period the buildings would revert to the Treasury.204
Farge’s dances remained extremely popular throughout the 1790s. Attendance
received a boost from New Orleans’s steady population growth during the decade. The
city’s population grew from around five thousand in 1788 to almost nine thousand in
1803.205 Since “every white person in decent garb” was admitted for the sum of half a
piastre (equivalent to half a dollar), a wide assortment of white people frequented the
dancehall; sailors, soldiers, clerks, scriveners, government officials, merchants, and, if
one is to believe the hyperbolic Berquin-Duvallon, even “princes of France.”206 Farge
was making large profits from the dances and the city government knew it. In 1801 the
Cabildo offered a new lease agreement to Farge at the greatly increased rent of one
hundred and fifty pesos a month, but Farge declined. Instead, he sold the buildings to the
city, took his profits, and got out of the dancing business altogether.207
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VICE, VIOLENCE, AND THE ORIGINS OF THE (TRI-) COLORED BALLS
The popularity of Farge’s dances prompted Bernard Coquet to petition the
Cabildo in 1799 for an exclusive license to operate a ball for free people of color.208
Farge and the city had occasionally allowed free blacks to hold dances in the Salle de
Conde when whites were not using it (no more often than once every two weeks), but
neither Farge nor anyone else had obtained a license to hold free black balls prior to
Coquet’s petition. Coquet enticed the Cabildo by offering to underwrite the city’s only
theatre on St. Peter street (known as the Coliseo), which was in dire financial straits in
only its eighth year of existence. On April 13th 1799, Governor Lemos granted Coquet’s
petition. The one year license stipulated that the dances were to be held not in the Salle
de Conde but in the home of either Coquet or his partner Antonio Boniquet. They were
to be on Sunday nights, so as not to conflict with Farge’s Saturday dances, and no slaves
were to be admitted without the written permission of their masters.209
The stipulations in the license agreement, intended to preserve the exclusivity of
Farge’s license, actually served to boost Coquet’s profits. Since Coquet held the free
black balls in his house at 27 St. Phillip Street he did not need to rent the Salle de Conde,
reducing his expenses. He also played host to a broader clientele than he had originally
expected. Although Coquet’s original petition had requested the right to provide dances
for free blacks only, the license expressly allowed enslaved blacks to attend, with the
written permission from their masters, and did nothing to prevent whites from attending.
Coquet’s St. Phillip Street home quickly gained the reputation as a “den of vice,” replete
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with gambling, drunkenness, lewd behavior, and racial intermixing.210

Despite this

reputation, or, more likely, because of it, Coquet’s dances were extremely popular.
Perhaps the most compelling aspect of Coquet’s balls was the anxiety produced
by the indiscriminate “mixing of the races.”

Berquin-Duvallon, disgusted by the

presence of slaves, free people of color, and whites of the “low orders,” described
Coquet’s balls as “tri-color” affairs. Yet other traveler accounts indicate that white
“gentlemen” also frequented la Maison Coquet to “mingle” with women of color. Some
white men claimed to have even become “enchanted” by the “Ethiopian Magdelains.”211
On February 7th, 1800, less than a year after Lemos granted the license and only
two months before it was set to expire, Attorney General Don Pedro Dulcido Barran filed
a petition asking for the immediate termination of the Coquet license or, alternatively, a
method to ensure that only free people of color attended his dances and the prohibition of
gambling there. Barran gave three reasons for petitioning to end the dances at “la Maison
Coquet.” First, he objected to the presence of slaves. Assuming that “Africans” lacked
self control, Barran alleged that the slaves could not attend the dances without getting
drunk and gambling. He speculated that in order to pay for these vices, the slaves “must
be stealing from their masters.”212 The Attorney General’s second reason for seeking to
terminate the dances, reflecting heightened concerns arising from an increasingly
racialized society, was the “impropriety” of blacks and whites mixing in the ballroom
setting. White men dancing and flirting with women of color showed a weakness of
210
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character similar to those who gambled and drank too much. More importantly, the open
and unapologetic “mingling” of the races blurred the racial distinctions justifying the
racially based social hierarchy. Barran’s third objection, closely tied to the second,
decried the inappropriate behavior of the free people of color at these dances. He claimed
that Coquet’s dance had become “a ridiculous imitation of Farge’s dance,” where free
people of African descent openly “imitate[d] the luxury of the whites.”213 The complaint
that blacks were inappropriately “imitating” white people reflects a fear not of violent
revolution, as in the Bailly case, but of cultural appropriation. By dressing in their finest
formal wear and exhibiting grace and elegance on the dance floor, the community of free
people of color was stealing a culture that was, in Barran’s view, not theirs.
Barran’s petition demonstrates his assumptions about the different characters of
free and enslaved blacks. His complaints about slaves turned on their lack of self control
and their affinity for vice. The threat they posed to whites was an economic one; they
must be “stealing from their masters” in order to support their habits. His complaint
about free people of color, on the other hand, centered on their attempts to be too refined.
They threatened whites culturally by pretending to be something that they were not.
Therefore, while Barran’s petition explicitly claims a cultural distinction between whites
and free blacks, it also implicitly recognizes a cultural distinction between free and
enslaved blacks, a distinction that is further boosted by his alternative plea to allow the
dances to continue so long as slaves were excluded.
On February 13th, 1800, Coquet and Boniquet responded to Barran’s petition by
threatening to withdraw their support for the Coliseo if they were not allowed to continue
to host the dances. They argued that without the dances they would lose over $4000
213
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pesos designed for the upkeep of the theatre, and its stockholders would lose all of their
investment. Although the Attorney General’s complaint gained a good deal of sympathy
from many members of the Cabildo who were inclined to put an immediate end to the
dances at “la Maison Coquet,” the majority decided to permit the dances to continue for
the short time remaining in the license agreement. The complaints of Barran and others
may have been effective, however, because, when the one year term of the license was set
to expire, the Cabildo rejected the petition of Coquet and Boniquet for its renewal in
April of 1800.214
Several months later, certain intended patrons of the St. Phillip Street dances
picked up where their hosts’ efforts had left off. On October 24, 1800, four members of
the free black militia, recently returned from an expedition in West Florida (present day
eastern Louisiana), pled their case for the right to have regular dances for free people of
color in a petition that reveals a great deal about the self-perceptions of the militiamen.
They opened the petition by identifying themselves each as officers in the Quadroon and
Octoroon Battalions, an identity that carries connotations of class and denotations race.215
Generally, only wealthy free men of color became high-level officers in the militia and
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Militia in the early 1790s. He became corporal first class in 1793 and by 1800 he had become a 2nd
Lieutenant. His uncle was the captain and commandant of the Mulatto Militia. In the War of 1812, he was
corporal in the 3rd Regiment of Louisiana Militia. He established his residence at 67 Toulouse Street and
was employed as a lamplighter for the city. Tomas was born in 1767. When he came to Louisiana, he
established his residence at 41 Rue St. Ann. In 1800 he was a captain in the free black militia. Bacusa was
born in Gonaives, St. Domingue in 1738. He established his residence at 7 Levee North in New Orleans
when he came to Louisiana. He entered the Spanish military service in the early 1790s, and, by 1793, he
was a sub lieutenant of the New Orleans Free Black Militia. Eventually he became a captain and
commanded the Battalion of Quadroons.
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while the petitioners were not white, more than half of their blood was European. Then
they identified themselves as Louisianans, giving “infinite thanks to the Most High for
granting them their wish to come back to their homeland.” The petitioners closed by
disassociating themselves from Africa and Africans, claiming that “the season for such
diversion [dancing] in America and Europe” was upon them.
Yet throughout most of the petition, the militia officers distinguished themselves
from white men. They recited the sacrifices they made on behalf of Louisiana and Spain
during their recent expedition, implying that white militia members had not made these
sacrifices.

“The men experienced bad times such as irregularity of weather and

nourishment, blistering heat due to the harsh season in which the expedition was
undertaken, mosquitos, night air, humidity, and other nuisances harmful to human nature,
and, finally, shelling from the cannons which they expected to receive at any moment.”
They felt unappreciated for their efforts.

Rather than thanking them, the white

militiamen “compared them to irrational animals who are only led and take shelter under
the hot sun which bakes their brains.” The petitioners argued that they needed a dance
not because whites had a weekly dance but “to recompense them in some manner, to
cheer up their spirit, so that they could forget the hardships of the expedition,” hardships
that whites had not suffered. Furthermore, the petitioners did not ask to be permitted into
white dances. Indeed, they noted that their proposed dances, to be held on Sundays,
would not interfere with the white people’s Saturday dances. This is also an implicit and
(possibly reluctant) acceptance that whites had been attending and would continue to
attend free black dances.
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The third paragraph of the petition is the most interesting.216 It asks the Cabildo
to provide the city’s guards to oversee the dances in order to prevent disorders.
Apparently, as the petition states, they had reason to fear disturbances.
When we were on expedition, we were informed
that some people came to the dances that were given there,
determined to disrupt the peaceful diversions-some by
provoking fights, others by chewing vanilla seeds and
spitting them out for the purpose of producing an
intolerable stench, others by putting chewed tobacco on the
seats so that the women would stain their garments-in short,
doing and causing as much havoc as they could. This
example of maliciousness was never experienced in the
innumerable dances that were given in the chosen house
while the guards were present. The guards, once you give
them orders to attend, will be anxious to come, owing to
the special privileges we shall offer them on the nights the
dance is given. (emphasis added)
Who were these people about whom the militiamen complained? In all likelihood
they were white men. Ninety percent of the city’s free men of color were in the militia
and most would have been away at the time of the previous disorders. Furthermore, if the
disturbances had been caused by free people of color or slaves, the petitioners probably
would not have felt they needed guards to prevent them. They were not likely to
expressly identify the troublemakers as whites because this would have risked raising the
ire of the Cabildo and causing the subsequent rejection of their petition. Indeed, the
petitioners were appealing to the prominent members of New Orleans’s white society, the
members of the Cabildo, asking for assistance in preventing disturbances caused by those
who were acting in a manner unbefitting of refined society. They were not claiming
equality with whites, but they were sending a message that they did not condone such
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inappropriate behavior and should not themselves be considered as the “low orders” of
New Orleans’s society.217
Underpinning both the complaints about the dances and the petitions to retain
them were power struggles over sexual control. White men expressed hostility towards
free black dances but continued to attend them. Undoubtedly, white men came to these
balls in order to “dance” with free women of color. But why would some of these men
intentionally stain the dresses of and otherwise harass these women? Maybe they were
asserting a racial superiority. Perhaps, however, they had been refused a dance or
otherwise rejected by a woman of a perceived inferior race. In their petition to reinstate
the dances the free black militiamen expressed an obvious displeasure with the way in
which the free women of color had been treated and assumed the masculine role of
protecting “their women.” Yet one wonders what “special privileges” they were willing
to offer the city guards at the dances.
Shortly after receiving the October petition of the four militiamen, Governor
Nicholas Maria Vidal and the Cabildo reinstated Coquet’s license on the condition that
slaves no longer be admitted, with or without their masters’ permission. It may be too
much to say that the arguments of the free black militiamen succeeded where those of
Coquet had failed. The onset of the carnival season was probably a significant factor in
the timing of Vidal’s decision. Furthermore, many whites who had attended the past
dances may have wanted them to continue. To be sure, a substantial opposition to
Coquet’s dances remained within the white community. In 1801, the new Attorney
General, Pablo Lanuse, once more petitioned the governor to abolish the dances. But the
new governor, Manuel de Salcedo, denied the petition on the recommendation of Vidal,
now the Lieutenant Governor and Auditor of War. The public balls for free people of
217
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color at “la Maison Coquette” had become a regular occurrence, just like the white balls
of the Salle de Conde.218
If the popularity of Farge’s balls prompted Coquet to seek his license, the
popularity of Coquet’s balls played a role in Farge’s decision not to renew his. Farge
must have realized that an exclusive license to hold balls for whites would not protect
him from competition as long as white men attended the free colored balls, because when
the city, in 1801, offered to renew the license and the lease of the Salle de Conde for one
hundred and fifty pesos a month Farge declined.
The city quickly found a replacement for Farge in the person of Don Francisco de
la Rosa. The balls of the Salle de Conde declined in popularity during La Rosa’s tenure
for a couple of reasons. First, the white balls had become increasingly dangerous.
According to one traveler, “scarcely a night passed” at the Conde Street ballroom without
some “scenes of violence, frequently ending in bloodshed.”

Some of this violence

stemmed from the exclusivity of the license itself, including the death of “a youth of the
most promising talents.” This young man “had lately returned from Europe, and resented
with becoming spirit the monopoly of an amusement which was designed to be general.
A meeting took place between him and one of the dancers, they fought with swords and
the young man was run through the body.”219 Secondly, La Rosa was forced to raise the
price of admission in order of offset the increase in rent. As a result, many white men
preferred Coquet’s Sunday night affairs to the Saturday dances of the Salle de Conde.
In the end, Don Francisco’s decision to lease the Salle de Conde for one hundred
and pesos a month proved disastrous. He lost so much money in 1802-03 that he had to
sell his house and land in order to pay rent on the dance hall. In February 1803, La Rosa
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petitioned the Cabildo to intervene on his behalf. He requested that the dances for free
people of color be held in the Salle de Conde on separate nights, that his rent be reduced,
or that he be allowed out of his lease. In support of his argument, he explained that the
white balls had become an integral part of the city’s cultural scene, having entertained
many important people, including princes of France. Claiming to be “of the house of
public dances for whites” he decried the detrimental effect of Coquet’s dances. These
“tri-color balls,” he complained, were taking away from his business. While the extant
records do not reveal the Cabildo’s response to La Rosa’s petition, it is clear that it did
not transfer the free black balls to the Salle de Conde, and there is no indication that it
reduced La Rosa’s rent or let him out of the lease.220

THE GREAT PURCHASE, IMMIGRATION, AND THE SEGREGATION OF DANCING
CENTERS
The Cabildo’s power as governing body of New Orleans would not see the end of
the year, because on November 30, 1803, the Kingdom of Spain officially relinquished
possession of the Louisiana Territory to the Republic of France. Twenty days later, on
December 20, 1803, the French prefect, Pierre Laussat, transferred the territory to the
United States in a ceremony finalizing the Louisiana Purchase.

One of the most

immediate impacts of the Great Purchase on the Crescent City itself was demographic.
The next two years saw an influx of three different groups of people, Anglo-Americans,
francophone West Indian refugees, and enslaved Africans. The white public ballroom
became an arena of (sometimes violent) cultural struggles between English-speaking
white Americans and French-Speaking white West Indians and ancienne habitants,
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illustrating the uneasy racial alliance of these two groups.221 But these struggles occurred
in a white’s only ballroom, and in New Orleans, a burgeoning slave society where race
played an increasingly important role in determining social hierarchies, where one danced
said a great deal about one’s social identity.
After hearing rumors of the imminent transfer of Louisiana to the United States,
Americans began coming to New Orleans in increased numbers to stay in the Spring,
Summer and Fall of 1803.222 Then throughout 1804, refugees of the Haitian Revolution
came in large numbers to the francophone city of New Orleans finding the new
government more receptive than the previous one.223 Tending to be wealthy and well
educated jurists, professionals, merchants and planters, these West Indians quickly
assumed a leadership role within the existing French speaking community of New
Orleans.

For the next several years, the English speaking and French speaking

inhabitants of the city struggled over the legal, political, and cultural institutions that
would shape the future of New Orleans and Louisiana.
This clash of cultures spilled over onto the dance floor as attendees of the white
public ball fought over the language and style of music that was to be played there. In the
Spring of 1803, even before the Louisiana Purchase was finalized, an argument escalated
to blows after a young man called for the band to play “contre danses Anglais” while the
dancers yelled for “contre danses Francais.” When a Spanish officer ordered his six
soldiers guarding the festivities to fix their bayonets, the scene then “defied all
description; women shrieking and wringing their hands, girls fainting and falling to the
floor, men cursing and unsheathing their swords. On one side grenadiers with fixed
221
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bayonets and in a hostile attitude; on the other the male dancers were opposed with drawn
swords.”224 Shortly after the Purchase, on January 8th, 1804, more “trouble broke out
between the French and the Anglo-Americans at the regular public ball. Two quadrilles,
one French, the other English, formed at the same time. An American, taking offense at
something, raised his walking stick at one of the fiddlers. Bedlam ensued…. Someone
cried, ‘If the women have a drop of French blood in their veins, they will not dance.’
Within minutes, the hall was completely deserted by the women.” Two weeks later
another scuffle occurred at the same public ballroom after two Frenchmen recently
arrived from St. Domingue complained that the musicians were not playing enough
French music.225
The dance hall scuffles straddling the Louisiana Purchase are symbolic of the
uneasy alliance between Anglophone and Francophone whites in the early territorial
period. The fact that dancers came to blows over the seemingly trivial question of what
the musicians would play shows that the cultural differences between them were
heartfelt.

The fact that these clashes played out at a “whites only” ball, however,

illustrates that in a racially based slave society the linguistic differences of the attendees
paled in comparison to their political, socio-economic, and, most importantly, racial
similarities. In the first few years after the Louisiana Purchase, the city’s dancing centers
became increasingly segregated, a process that played a formative role in race-making.
By the time Christian Schultz was writing in 1807, he could claim to have witnessed, if
not participated in, the distinct amusements of three different races, the “whites,” the
“yellows” and the “blacks.”
224
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Prior to the Louisiana Purchase, the dance gatherings of the “black” race were
generally spontaneous, disorganized affairs occurring throughout the city. In the 1780s
slaves and free blacks danced together on street corners and in vacant lots. Around the
turn of the century, the Marquis Caso Calvo allowed slaves to gather at his doorstep to
dance. In 1799, a visitor to New Orleans wrote that vast numbers of negro slaves, men,
women, and children assembled together on the levee, drumming, fifing and dancing in
large rings.

And in the first couple of years of the nineteenth century Africans

congregated for festivities in the Place d’Armes, the physical space where enslaved
women marketed their wares.226
Just as the Cabildo had been in the 1780s, the government of New Orleans after
the Purchase was concerned about these gatherings. Unlike the Spanish, however, the
new government did not try to prohibit slave dances, choosing instead to regulate and
control them. In this regard, article six of the 1806 Black Code stated the following:
The assemblies for slaves for the purpose of
dancing or other merriment, shall take place only on
Sundays, and solely in such open or public places as shall
be appointed by the Mayor; and no such assembly shall
continue later than sunset; and all salves who shall be found
assembled together on any other day than Sunday, or who,
even on that day, shall continue their dances after sunset,
shall be taken up by the officers of police, constables,
watchmen or other white persons, and shall be lodged in
the public gaol, where they shall receive 10 to 25 lashes, on
a warrant from the mayor or a justice of the peace.
Not long after this act, the slaves began to regularly assemble on Sunday
afternoons in the “rear of town” north of the old ramparts, on a piece of land that came to
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be known as Congo Square.227 The dances of enslaved blacks at Congo Square, which, in
Schultz’s words, would “astonish the bewildered imaginations,” served as a stark contrast
to the ballroom dances of free people of African descent, and white Louisianans were
quick to recognize a cultural distinction between “Africans” and “people of color.” In the
same measure that regulated slave dancing, the territorial government took steps to
ensure that the culture of enslaved Africans would not mix with that of free people of
color. Article seven of the 1806 Black Code stated “No person giving a ball to free
people of colour shall, on any pretext, admit or suffer to be admitted to said ball any
slave, on penalty of a fine from 10 to 50 dollars; and any slave admitted to any such ball
shall receive 15 lashes.”228
Read together, articles six and seven of the black code illustrate the important role
of dancing to racial identity and control in early New Orleans. The Black Code was not
only a compilation of slave regulations, but also an attempt to impose a racial identity on
people of African descent. By establishing two segregated centers of dancing for slaves
and free blacks, therefore, the Black Code did much to create (or recognize) a racial
distinction between these two groups.
In February of 1806 the city council demonstrated its belief in the important role
of dancing centers in maintaining racial boundaries, as well as its anxiety over the issue,
when it passed an ordinance prohibiting masked balls. Anyone who advertised for a
masked ball, permitted masked participants or wore a mask to a ball was subject to a
twenty dollar fine. The Bals de Masques had been a long standing part of New Orleans’s
dancing tradition, but in a time of heightened concern about the inappropriate mixing of

227 Congo Square is in present day Louis Armstrong Park. The street behind the old ramparts is today
called Rampart Street and is the back boundary of the French Quarter.
228 See "An Act to Regulate the Conditions and forms of the Emancipation of Slaves," Act of March 9,
1807, _Orleans Territory Acts, 1807,_ pp. 82-88.
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the races, the powers that be could not permit the easy opportunity to conceal one’s racial
identity in the ballroom setting.229

CONTROL, RESISTANCE, IDENTITY AND THE ORIGINS OF THE QUADROON BALLS
While the “tri-color” balls of la Maison Coquet were but a memory in 1806, the
dancehall mingling of white men and women of color was just getting started. Several
months before the enactment of the Black Code, Coquet’s house at 27 Rue St. Philipe
hosted New Orleans’s first “quadroon” ball.230

The institutionalization of dancing

between white men and women of perceived mixed ancestry was more than just a way of
gratifying the sexual desires of the former, it was also an attempt to emasculate men of
color by sequestering them from women of color. At the same time, however, the
quadroon balls helped to elevate the status of women of color in New Orleans, setting
them apart from both enslaved women and free women of color from outside of the city.
In this way the quadroon balls, and the women who attended them, helped to solidify the
status of New Orleans’s free black community as a middle caste, indeed, a third race.
In November, 1805 Coquet rented a room in his house on St. Phillip Street to
August Tessier, an actor and dancer in the local opera company and a recent immigrant
from St. Domingue. Perhaps Tessier, noticing the interest that white men had shown in
the free women of color at Coquet’s dances, saw a potential for profit. Perhaps he had
already come to his idea of the quadroon ball prior to renting a room from Coquet. In
any event, Tessier placed the following notice in the November 20th edition of le
Moniteur de Louisiane: “Auguste Tessier has the honor of announcing to the public that
he has been a tenant of a house in this city owned by Bernard Coquet, and of the dance
229
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hall, since the first of this month. He proposes to give a ball two times a week for the
free women of color, in which the free men of color will not be admitted.” If one
believes Tessier, the inaugural quadroon ball was a big success. The following week he
placed another advertisement, this time in the Louisiana Courrier, stating that he had
received numerous compliments on the affair.231
Tessier took care to see that “gentlemen” patronized his balls. He provided
accoutrements that had been theretofore unavailable at other public balls, black or white,
such as consommés, wines, soups, the finest chocolate, and a carriage service. Tessier
also charged an entrance fee double that of other public balls. In case the cost alone was
not enough to keep out the “low orders,” Tessier assigned a doorman to judge the
cleanliness and dress of those seeking admittance.232 By 1807 he had renamed the
ballroom at 27 Rue St. Philipe the Salle de Chinoise and begun advertising the affairs as
“Grand Formals.”233
The success of Tessier’s balls spurred others to try to imitation.

The post

Louisiana Purchase government of New Orleans having abandoned the Spanish policy of
granting exclusive licenses to hold balls, two new ballrooms opened for business in 180506. The new ballrooms catered to whites only, but they copied Tessier’s style if not his
clientele. Rather than the “barracks” style ballroom of the Salle de Conde, these new
venues were lavishly furnished with drapes, chandeliers, parquet dance floors and proper
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seating. The new balls also offered the same type of amenities as Tessier, such as
carriages, full meals, and fine deserts.234
Within a year of its debut, moreover, the Salle de Chinoise had competition for
hosting quadroon balls. On Sunday, April 13th, 1806, Coquet offered a ball for white
men and women of color at his new ballroom on bayou St. Jean, the Salle de Tivoli.235
The Tivoli ballroom proved to be too small and too far out of the way to compete with
the Salle de Chinoise, however, so Coquet purchased another lot at 721 St. Phillip Street,
and on January 30, 1808 he opened the St. Phillip Street Theatre, which, despite its name,
functioned primarily as a ballroom.236
Yet even this proved insufficient to meet the demand, so in 1810, Bernard Coquet
asked the city to invest in a project to expand his ballroom. In his prospectus, he claimed
that the two halls then offering quadroon balls were too small to accommodate the
number of people who would like to attend. He asked to borrow the sum of $4,500 for
five years, offering to repay the sum in fifteen quarterly payments of three hundred
dollars each and to mortgage his property until he had repaid said sum.237 The city must
have agreed to lend him the money, for by the end of the year the project was completed
and the St. Phillip Street Theatre had re-opened for business. The expanded ballroom
was a magnificent structure made of Philadelphia brick, accommodating seven hundred
people with a parquet dance floor and two rows of seating for spectators.238 The Salle de
Chinoise could not compete with the grand ballroom down the street. By 1811, and for
234 In 1805 Antonio Boniquet purchased a hotel on Conti Street in New Orleans and began to operate pay
as you enter balls out of the hotel’s grand ball room. See Courrier, February 4, 1806 and December 20,
1806.
235 Moniteur, April 12, 1806.
236 Ronald R. Morazan, “‘Quadroon’ Balls in the Spanish Period,” in Louisiana History (1973), 311.
237 New Orleans Notarial Archives, Apr. 5, 1810, vol. 60, p. 164. The prospectus stated, “it would please
me to add to this beautiful and vast theatre already constructed on this plot of land, and that will again be
augmented, a hall that would re-unite the attractiveness in the commodity.” He also invited city officials to
his house to see the plans he had drawn up.
238 Morazan, 312.
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the next two decades, the St. Phillip Street Theatre was the exclusive home for balls
catering to white men and women of color.239
The quadroon balls quickly became an attraction for visitors to the city. After
attending “the Quarteroon Dance” in 1806, Nathaniel Cox, recently arrived from
Kentucky, wrote to an old friend in Lexington that “such was the custom of this place.”
Like Congo Square, a must see for out-of-towners during the antebellum period in New
Orleans, the quadroon balls offered the lure of the exotic.

Unlike Congo Square,

however, the tourists participated in, as well as observed, the attraction. Historians likely
owe the name of these balls to travelers. Tessier and Coquet always announced them as
balls given for “femmes de couleur libre,” but the travelers accounts almost universally
refer to them as “quadroon” or “quarteroon” balls.240
In fact, traveler’s accounts are the only source available to historians that speak to
what went on at the quadroon balls and who attended them.241 There is no “official”
record of the quadroon balls after the Louisiana Purchase as there was of the white balls
and free black balls during the Spanish period, and newspapers primarily answer
questions of when and where and only for the first couple of years.

The regular

attendees, women of color and white male inhabitants of the city, left no discovered
records of their experiences at the balls. For their knowledge of the social dynamic of the
quadroon ball, therefore, historians must rely on the descriptions of travelers. Most of
239 Asbury, The French Quarter, 133. In 1832, the St. Phillip Street Theatre was renamed the Washington
Ballroom.
240 Nathanial Cox, 182. James Silk Buckingham, The Slave States of America (London and Paris, 1842),
I, 35-38. “Visiting gentlemen were always introduced to these entertainments as they were considered the
amusement par excellence in New Orleans.” At the time of Buckingham’s visit in 1842, there were two
life size paintings of a “quadroon beauty” displayed over a milliner’s door on the corner of Toulouse an
Royale. One picture represented her in a “costume de promenade,” and the other in a “costume du bal.”
241 The travelers’ accounts I used spanned several decades from the first decade of the nineteenth century
to the 1850s. yet the similarities in the comments are striking, giving a greater sense of continuity than of
change. Travelers were prone to hyperbole, especially if the tone of the account was moralistic. Also, the
quadroons balls were a popular subject for travel accounts. They didn’t talk about the other balls nearly as
much as they talked about quadroon balls.
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these travelers were white men, but at least one white woman visitor to New Orleans left
an account of the quadroon balls. As this essay discusses below, Harriet Martineau’s
portrayal of the quadroon balls in Society in America raises the most provocative issues
about their significance to New Orleans racialized social hierarchy.
Despite limitations in the sources, the historian can make some generalizations
about the quadroon balls and the women who attended them. First of all, the quadroon
balls compared favorably with the other public balls in New Orleans. After attending
both the quadroon balls and the fashionable white subscription masked balls, the Duke of
Saxe-Weimer “could not refrain from making comparisons, which in no wise redounded
to the advantage of the white assembly.”

Although the price of admission at the

subscription balls was fixed “so that only persons of the better class can appear there,”
the Duke still found the quadroon balls “much more decently conducted than the white
affairs.” James Stuart commented that the quadroon women “conducted themselves
ordinarily with more propriety and decorum than the white women.” Tasistro, speaking
of the three balls offered each week, the “white ball,” the “quadroon ball,” and the
“colored ball,” stated “with the exception of the Quadroon ball, which is really a
respectable affair, the others are of very low character, being, in fact, mere chances of
rendezvous for all the gay females of the town.”242
Secondly, one can say with near certainty that the women who attended the balls
were not uniformly “quadroons” at all.243 The descriptions of their physical appearance
vary a great deal.

While one traveler commented “many of them have as fair a

complexion as many of the haughty [French] Creole females,” another claimed that they
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“var[ied} in hue from the lightest shade to the darkest ebony.”244

While one man

complimented the “smooth complexion” of quadroon women, still another generalized,
“in the lips and mouth, and in an unpleasing coarse texture of the skin, the negro blood
shows itself very distinctly.”245
Travelers agreed more on the beauty of the “quadroons” than they did on the color
or texture of their skin. An English traveler opined that the balls “furnish[ed] some of the
most beautiful women that can be seen, resembling in many respects, the higher orders of
women among the high-class Hindoos; lovely countenances, full, dark, liquid eyes, lips
of coral, teeth of pearl, sylphlike figures; their beautifully rounded limbs, exquisite gait,
and ease of manner might furnish models for Venus or Hebe.”

Harriet Martineau

commented, “the [quadroon] girls are probably as beautiful and accomplished a set of
women as can be found.” The Duke of Saxe-Weimer found the women who attended the
balls to be the most beautiful women on earth.246
Their behavior and dress, as well as their beauty, did more than skin color to
shape perceptions of their ancestry. “Quadroon” women exhibited social graces and
charms that won the favor of many white gentlemen. Frederick Olmsted claimed that the
quadroons were well-informed, interested in current literature and had sophisticated
musical taste. According to Stuart, they were “frequently as well educated, as interesting,
and as cultivated in manners as those who considered it almost sacrilege to notice them in
any way.” One traveler from New York noted “in point of bonne tounure and stylish
deportment, the Ethiopian Magdalens have decidedly the advantage over the pale faces.”
An English visitor who “had occasion to see a good many of them during [his] stay,”
244Annie Lee West Stahl, “The Free Negro in Antebellum Louisiana,” in Louisiana Historical Quarterly,
25 (1942): 301, p 307; Duke of Saxe-Weimer, 63; Tasistro, 23; Karl Bernhard, Travels through North
America during the years 1825 and 1826, 2 vols. Philadelphia: 1828, p 70-71.
245 George William Featherstonhaugh, Excursion Through the Slave States. (London 1844).
246 James Silk Buckingham, The Slave States of America (London and Paris, 1842), I, 35-38; Lyle Saxon,
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commented that the quadroon women “carry their persons very well.”

Another

Englishman commented that the quadroon women “addressed me and coquetted with me
in the most subtle and amusing manner.”247 In the end, the term “quadroon” became a
synonym for an attractive, young, and sophisticated women of color.
In terms of the social import of the quadroon balls, the evidence is less
conclusive. One interpretation holds that the quadroon balls were romantic precursors to
“placage,” the open extramarital relationships of white men and free women of color.248
This interpretation owes its life to, more than any other person, Harriet Martineau, whose
1837 travel account, Society in America, has a great deal to say about miscegenation in
antebellum New Orleans.249 The main purpose of the quadroon balls, according to this
view, was to facilitate white gentlemen to select a mistress. “If a white man fancied one
of the girls, he made the preliminary arrangements with her mother and was then
permitted to pay court to the damsel of his choice.”250 The quadroon’s mother, according
to romantic lore, played an active role in both the quadroon balls and placage. She took
her daughter to the quadroon ball “as soon as [she] reached womanhood. Here [she]
displayed [her] accomplishments in dancing and conversing with white men in
attendance. Reared in chastity, the mothers watched them carefully and accompanied
their daughters to the balls until they found a suitable protector.”

The chivalristic

depiction of the white male protector of the quadroon woman is completed with the
247

Stahl, 308; Tasistro, 20; Featherstonbaugh, II; Karl Bernhard, 70-71.
According to local lore, miscegenation was different in New Orleans than it was in plantation life
throughout most of the United States South where it was known that some masters consorted with their
female slaves. Those relationships were not openly recognized and the children of such liaisons were
considered black and slaves, taking the status of their mother. Placage did not involve enslaved women,
but rather free women of color, and the relationships were often long lasting, sometimes continuing after
the man had married a white woman. (see Women and New Orleans, by Mary Gehman and Nancy Reis,
and others)
249 More than any of her contemporaries, Martineau tried to illustrate the place of quadroon women within
antebellum New Orleans’s social structure and their relationships with their mothers, white men, and men
of color.
250 Martineau, in Asbury, The French Quarter, 131.
248

149

assertion that “duels commonly sprung from the quadroon balls,” taking place at
midnight in a vacant square behind St. Louis Cathedral.251
Little evidence exists to corroborate the assertion that the quadroon balls
functioned as a form of debutante ball for young women of color. To be sure, society
balls at which young and eligible women were introduced into society became popular in
New Orleans around the turn of the century. In 1803, Don Francisco La Rosa, suffering
from a decline in attendance at his white public balls, pleaded with the “families of
distinction” in the city to hold their society balls at the Salle de Conde rather than in
private homes.252 After opening the Grand Ball Room on Conti Street in 1806, Antonio
Boniquet, moreover, began hosting society balls there. In the November 23, 1810 edition
of the Courrier, Boniquet announced “to the inhabitants of Louisiana that he will give ten
balls in his hall on Conti Street. The price will be sixteen dollars. Each subscriber will
have the privilege of introducing to society those young women that he judges to be
respectable and he believes eligible.” Boniquet’s announcement and one’s similar to it
referred to the respectable and eligible young white women of New Orleans, however,
and no similar announcements, proposing to introduce young women of color into
society, appear regarding the quadroon balls.
Another interpretation treats the quadroon balls as “dens of vice” and the
quadroon women as high class prostitutes. According to historian Joseph Tregle, the
quadroon balls were “disreputable and usually violent assemblies which deserved nothing
more than the proper title of interracial orgies.”253

In a more sympathetic tone,

contemporary traveler Christian Schultz, claimed “that unfortunate class of females, the
mulattoes, who from their infancy are trained in the arts of love, are far from being
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considered in the same humiliating light with those white ladies to whom they are nearly
allied in profession. Since custom has planted an insurmountable barrier to their ever
forming an honourable connexion with white men, necessity has compelled them to
resort to the practice of forming temporary engagements with those whom they may
fancy.”254
Martineau herself could be moralistic about the quadroon balls and placage.
More than any other traveler, she concerned herself with the alienated free men of color,
the abandoned free women of color, and the disrespected white women that the system
produced.
The quadroon girls of New Orleans are brought up
by their mothers to be what they have been; the mistresses
of white gentlemen. The boys [of color] are some of them
sent to France; some are placed on land in the back of the
State; and some are sold in the slave-market. They marry
women of somewhat darker color than their own; the
women of their own color objecting to them ‘ils sont
degoutants;’ Every young man early selects one, and
establishes her in one of those pretty and peculiar houses,
whole rows of which may be seen in the Ramparts. The
connection every now and then lasts for life; usually for
several years. In the latter case, when the time comes for
the gentleman to take a white wife, the dreadful news
reaches his quadroon partner, either by letter entitling her to
call the house and furniture her own, or by the newspaper
which announces the marriage. The quadroon women are
rarely known to make a second connection. Many commit
suicide; more die broken-hearted. Every quadroon woman
believes that her partner will prove an exception to the rule
of desertion. Every white lady believes that her husband
has been an exception to the rule of seduction.”255
Martineau claims to have based this portrayal of the quadroon balls and placage
on discussions she had with “women who cannot be mistaken.” How much can the
254
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historian trust such hearsay evidence?

Did women of color in New Orleans seek

romantic, lasting relationships with white men at the quadroon balls? Did they reject
men of color as “degoutants?” What little evidence that exists outside of travelers’
accounts suggests, not surprisingly, that women of color did not behave uniformly. Some
“quadroon” women appear to have established loving relationships with white men,
relationships that may very well have originated at the quadroon balls. Other “quadroon”
women, however, established relationships with men “of their own color.”
The young life of Faussette Bechillon, a self described “quadroon libre," provides
some evidence that the quadroon balls were precursors to placage.

In or around

December of 1807, she bore a child named Elenore, whose father was August Tessier, the
man most responsible for originating the quadroon balls. On June 21, 1808, when
Elenore was six months old, Tessier gave the child a seventeen year old black slave girl
named Sophie. Tessier had the gift notarized and recorded, and Fausette accepted and
took possession of Sophie in her capacity as mother and tutress of Elenore. While the
birth of Elenore is proof of the conjugal relationship between Tessier and Bechillon, the
gift of Sophie is evidence that the relationship was more than just sexual.

The

relationship must have come upon hard times, however, for on January 8, 1811, Tessier
retook possession of Sophie. Then on April 26, 1811, Fausette Bechillon filed suit with
the New Orleans City Court asking the court to order Tessier to return Sophie to her and
to pay her damages for three months loss of Sophie’s services. On July 12, 1811, the
court entered judgment in favor of the plaintiff, ordering Tessier to return Sophie to
Bechillon and to pay seven dollars a month for each month Sophie was not in the
plaintiff’s possession.256
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Euphrosine Wiltz was the product of a miscegenous relationship, who married a
free man of color. Her father was Joseph Wiltz, a wealthy white planter. Her husband
was Honore Valfroy Trudeau, a self-identified “homme de couleur libre” and prominent
member of New Orleans’s free black militia. Like that of Tessier and Bechillon, the
relationship of Wiltz and Trudeau was a rocky one. On May 21, 1807, Wiltz filed suit
against Trudeau, alleging that her husband had brutally beaten her from the time they
were first married; so much so, that she had to leave the house in fear for her life to live
with friends. She further alleged that he did not provide her with the comforts of life to
which she had become accustomed. Trudeau had left the house and taken with him a
negro slave named Marianne, who was Euphrosine’s property as a part of her dowry. To
make matters worse, Wiltz alleged, her husband was having sexual relations with
Marianne. She prayed that the court order a legal separation and the return of Marianne
to her. The court entered a temporary order that the sheriff seize Marianne and return her
to Wiltz, but there is no final judgment in the case, suggesting that the parties reached an
agreement out of court.257
Why did Bechillon enter into an extramarital relationship with Tessier, a white
man, while Wiltz married Trudeau, a man of color? Perhaps their different choices stem
from their different financial situations. Wiltz owned property before her marriage. The
evidence suggests, in fact, that she may have been wealthier than her husband. In any
event, she was financially independent of Trudeau. Nevertheless, as an officer in the free
black militia, Trudeau was an influential man within the free black community, and could
offer Wiltz an opportunity for social advancement. Together, Euprhosine and Valfroy
constituted a “family of distinction” among free people of color. Bechillon, on the other
257 Euprhosine Wiltz v. Valfroy Trudeau. Case no. 593. May 21, 1807; Euphrosine Wiltz v. Honore
Valfroy Trudeau. Case no. 1214. 1808.
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hand, likely sought financial support from her male partner. It is unclear whether Tessier
placed Bechillon in a “pretty and peculiar house” on Rampart Street, but he did present a
gift of a slave to their daughter Elenore. This is not to say that romance played no part in
either of these relationships, only that other material factors were significant, as they
were in all marriages.
Together, the stories of Bechillon and Wiltz highlight the degree of autonomy free
women of color in New Orleans claimed. Of course, in a society dominated by white
men, the power of women of African ancestry was severely limited. Bechillon was
legally prohibited from marrying the father of her child and Wiltz suffered physical abuse
at the hands of her husband. But both women successfully turned to the courts when the
men in their lives tried to abuse and take advantage of them. The fact that Bechillon, a
quadroon, could sue and win a judgment against Tessier, a white man, illustrates that
women of color, though constrained, were not powerless. Their autonomy is magnified
when contrasted against the lives of the two enslaved black women in these cases.
Sophie and Marianne were the objects of the two lawsuits, rather than their subjects.
Neither was given the opportunity to plead her case or give her opinion as to who she
preferred as her “owner.” Furthermore, one has to assume that Bechillon had more
control in her sexual relationship with Tessier than Marianne did in her sexual
relationship with Trudeau.
To better understand the social import of the quadroon balls one must get past the
romantic and moralizing tones of past interpretations of them. The suggestion that white
men negotiated with the mothers of quadroons for permission to court their daughters
ignores the racially and sexually based power relationships of the time and place. The
evidence suggests, on the other hand, that the social dynamic of the quadroon ball was
something more complex than mere dominance of white men over black women. The
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quadroon balls were neither debutante balls nor interracial orgies, but the unique product
of the combination of a dancing culture, a burgeoning slave society, and a vibrant and
sophisticated free black community.

CONCLUSION
The two decades straddling the turn of the nineteenth century was a crucial period
in the history of New Orleans in terms of the formation of racial perceptions and social
hierarchies. At a time when race was becoming an increasingly important determinant of
social status in the Lower Mississippi Valley, the ways in which free men and women of
color spoke about and behaved during their leisure time became a large part of their
struggle for autonomy and a distinct identity. The free black community was not, as
some contemporaries argued, “imitating white people.” Rather, in their dress, dancing,
and gatherings they appropriated European cultural forms while at the same time
distinguishing themselves from whites. Free black men fought to maintain “their dances”
and tried to defend “their women” against the abuses of disreputable whites. Yet, free
women of color were not just objects of the struggle between free men of color and white
men; rather, they had choices and exercised those choices in different ways in the hopes
of creating a better life for themselves and their loved ones. Many remained single and
independent, some married within the free black community and still others cultivated
social graces in an attempt to gain the favor of white gentlemen. Through chivalry, sex
and sociability, New Orleans’s free blacks asserted a collective identity during the Age of
Revolution, and whites increasingly saw this identity in racialized terms. In this way, the
unique free black community of New Orleans can be seen to have been making race.
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“We Shall Serve With Fidelity and Zeal:”
The Citizen-Soldiers of the Free Colored Militia
On the morning of December 20, 1803 three hundred armed free militiamen
mustered in the New Orleans’s center city square, along with the rest of the Louisiana
militia and several hundred soldiers of the French army, while incoming governor
William Claiborne, representing the United States, and prefect Pierre Laussat,
representing France, met to finalize the Louisiana Purchase on the second floor of the
Cabildo overlooking the Place d’Armes.258 Later that day, in his first official act as
American Governor of the Orleans Territory, Claiborne promised that the “natives of
Louisiana” would be “incorporated into the United States, and admitted as soon as
possible according to Principles of the Federal Constitution to the enjoyment of all the
rights, advantages and immunities of citizens of the United States.” In the meantime,
Claiborne continued, Louisiana’s ancienne population would be “maintained and
protected in the free enjoyment of their Liberty, Property and the Religion which they
profess.”259 No doubt the men of the free colored battalions wondered if Claiborne’s
promise extended to them.
Two weeks later, fifty-six members of the free colored militia, claiming to act on
behalf of “the Free People of Color of New Orleans,” inquired as to the impact of the
Louisiana Purchase on their status in a letter they delivered to Governor Claiborne.
Calling themselves “free Citizens of Louisiana,” the letter writers claimed to feel a
258
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“lively joy” that Louisiana was “at length united with that of the American Republic,”
because it meant that their “personal and political freedom [was] thereby assured to
[them] for ever.”

Then they “respectfully” offered their military service to their new

government “as a Corps of Volunteers,” promising to “serve with fidelity and zeal.” The
militiamen ended the letter by congratulating Claiborne “on the happy event” which had
united Louisiana with the United States and which promised “so much real prosperity” to
both.260
This chapter examines the struggles of New Orleans’s free militiamen of African
ancestry to stake a claim to political participation in republican New Orleans after the
Louisiana Purchase. These men responded in their own unique way to the revolutionary
times of the two decades straddling the Louisiana Purchase. The American and French
Revolutions had given them the language to stake their claim to citizenship, but the
Haitian Revolution did not inspire them to revolt against or even challenge the social
hierarchy based on plantation agriculture, enslaved labor, and racial ideologies. Rather,
white fears of the contagion of liberty gave militiamen the opportunity to prove their
loyalty to the government that supported and legitimized this social hierarchy. Whether
Louisisna was governed by the Spanish, French, or Americans and whether it was
Monarchical or Republican, these militiamen sought to gain the rights of citizens by
performing their duties as soldiers for their “country.” The free colored militia had
served a crucial role during the Spanish period in New Orleans (1769-1803) as a buffer
for the Spanish government against francophone whites and enslaved blacks. By the time
of the Great Purchase, the militia had become both the key institution in the development
of a distinct free colored identity and the collective spokesperson for New Orleans’s free
community of color. Yet, despite Claiborne’s promise at the ceremony to the “natives of
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Louisiana” and the militiamen’s asserted expectations of “personal and political
freedom,” these free men of color did not gain full citizens’ rights (such as, among other
things, the right to vote, to hold political office, or to serve on juries). Nevertheless, they
did successfully prove their loyalty the American slaveholding regime in New Orleans,
and, in the process, contributed to the creation of a distinct identity as a third race.

THE DEMOGRAPHICS OF DEFENSE: FREE COLORED MILITIAS IN NEW WORLD
SLAVE SOCIETIES
The Louisiana free colored militia was not unusual in the Atlantic world, as armed
men of African descent (free and enslaved) had served vital functions in supporting slave
societies in many parts of the Spanish, French and British New World for centuries,
especially where the racial demographics were such that few white men were able or
willing to serve in militias or police forces. Militia (and other military) service provided
opportunities and privileges to Africans and African-Americans, though at times it
exposed them to ridicule, hard labor, unhealthy and unsafe conditions, and, of course,
death. French officials first organized a free colored militia in New Orleans to help them
fight in Indian wars during the early eighteenth century. After the Spanish took military
control of the colony in 1769, the free colored militia served as a buffer for Spanish
government officials against both discontented French-speaking inhabitants and hostile
enslaved blacks. After gaining the respect of Spanish military leaders for their service
during the American Revolution, the free colored militia in New Orleans had, by the
early 1790s, secured an important and fixed position within Spanish Louisiana’s internal
and external defense.
Locally organized militia companies of free men of African descent were
important elements to defense forces in many New World slave societies. As early as the
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beginning in the 16th century, the Spanish crown turned to volunteer civilian companies
made up of white, free black and free “mulatto” men. As their defense needs grew, so
did their reliance on free black soldiers; in 1770 Cuba alone was home to 3413 free black
militiamen, or about one third of the colony’s soldiers. Moreover, the Spanish New
World was not alone, or even the most reliant on free blacks for their defense needs. In
the late 18th century, free coloreds constituted about one third of Jamaica’s militia, and on
the eve of the Haitian revolution free people of African descent made up over two-thirds
of St. Domingue’s defense forces.261
Throughout the circum-Caribbean, free men of African descent used militia
service as a way of proving loyalty to the government and gaining rights and privileges
otherwise unavailable to them. The militia corps also allowed for an unusually open and
democratic military pattern, “especially so in this age before the creation of mass
conscript citizen armies.” In the Spanish New World, free black militiamen were on
theoretical equal footing with white militia members. In St. Domingue, the colonial
militia was one of the key French institutions “employed by free families of color… to
maintain and reinforce their status in local society.”262
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Free colored militiamen were valuable to colonial slave societies and gained extra
rights and privileges because they were called upon to do some to the most dangerous,
unhealthy, and, at times, humiliating tasks. They served on slave patrols and police
forces, provided the first line of defense in battle, and acted as scouts and diversionary
forces. Free men of color fought rebelling slaves, maroons, privateers, insurgents and
veteran European soldiers. They repaired levees, roads and bridges, dredged swamps, put
out fires, dug trenches, and took on many other public works projects.263 In short, free
colored militiamen performed tasks that few white men were willing to do.
In Louisiana, the French turned to armed black men early on to help them fight
Louisiana’s native Chickasaw, Choctaw, and Natchez populations. Dozens of African
and African-American slaves won their freedom by risking their lives for the French
crown in the 1720s and 1730s. French colonial leaders first organized formal free
colored militia units in 1735 (and again in 1739) when Governor Jean Baptiste Lemoyne,
sieur de Bienville organized “a company of forty-five free blacks and slaves with free
black officers” and led them into battle against the Chickasaw.264
The Spanish acquisition of Louisiana in 1763 created cultural tensions that are
often associated with political transfers, giving rise to a new role for New Orleans’s free
colored militia as a buffer between the city’s Spanish government officials and its French
inhabitants.265

French planters revolted against the Spanish officials, prompting the

Spanish crown to send General Alexander O’Reilly, then stationed in Cuba, to quell the
uprising. In 1769, O’Reilly took with him from Cuba 1847 royal troops and two hundred
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and forty militiamen, two-thirds of whom were free blacks.266 Few Spanish settled in
Louisiana, even after O’Reilly’s arrival, and the predominately French-speaking
population remained hostile to the Spanish government. Hence, the government relied on
the free black militia to not only supplement, but also balance out, the potentially hostile
white militia.
In addition, the New Orleans free colored militia rose in importance as a result of
Spain’s policy in the last quarter of the 18th century of placing the burden of defense on
its colonies, turning increasingly to civilian militia corps.

If militias were more

economical than standing armies, then free colored militias were still less expensive.
And if civilian corps were more adept at traversing local terrain than were veteran troops,
free men of color were just as, if not more, knowledgeable of the local lay of the land.
After he became governor of Louisiana in 1791, the Baron de Carondolet vowed to
increase military potential and decrease expenses by reorganizing and expanding the
militias, including those of local free blacks. On July 3, 1791, the governor created a
second company of free pardos, to go with the existing one pardo and one Moreno militia
companies, and he added to the number of corporals in each company.267 Under the
Spanish, the growth in the free colored militia paralleled the growth in the general free
colored male population. The corps membership rose in numbers from eighty-nine in
1779 to 469 in 1801, while, in the same time period, the number of free men of African
descent in the city rose from 121 to 624.268
Free men of color in New Orleans gained many privileges by being in the militia,
the greatest of which was the feuro militar, a set of coveted military privileges, including
“exemption from paying tribute, opportunities to receive retirement and death benefits,
266
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and the right to bear arms and wear uniforms.” The feuro militar also provided that
militia members would be tried in a military court in all criminal and civil matters in
which they were the defendant, which was especially important given the notorious
cruelty and corruption of the colonial Spanish judicial system in Louisiana. Several
historians see the feuro militar as the most important contributor to the development of a
distinct free black identity. Kimberly Hanger argues that the feuro militar “separated
libres from slaves and associated them with whites,” while Joseph Sanchez claims that it
accorded privileges that set militia members apart from the rest of society and hence
constituted a social elite.269
As the free colored militia became more established in New Orleans, one’s rank
in the militia increasingly came to reflect one’s relative wealth and power within the
community of free people of African descent.270

Free colored militiamen prominently

placed their rank on public documents, often instead of their occupation. Members of the
militia used the corporate body to achieve social advancement as well as to wield its
organizational strength on behalf of all free people of African descent in the city.
Militiamen (usually militia officers) petitioned the governor for relief and filed
grievances on behalf of the city’s “people of color.” In short, by the 1790s, the officers

269 For broader discussions of the feuro militar, see Hanger and, especially, Joseph Sanchez, “African
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pardo silversmith and grenadier married to Maria Isabel Destrehan, whose brother Honorato was second
lieutenant of the grenadiers. The free pardo butcher Carlos Montreuil owned two slaves and served as a
first corporal. The battalion commander Manuel Noel Carriere plied his trade as a cooper and in 1795
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of the free colored militia in New Orleans had become the leaders within all aspects of
the free black community.

FEAR AND OPPORTUNITY: THE FREE COLORED MILITIA IN SPANISH LOUISIANA
DURING THE AGE OF REVOLUTION
The French and Haitian revolutions changed the ideological context within which
the free colored militia in New Orleans viewed themselves and were viewed by others.
Yet, the revolutionary ideology emanating from these events meant different things to
different people and also produced a reactionary backlash. Thus, while the French
revolutionary government’s abolition of slavery in its colonies and the continued success
of slave insurgents in St. Domingue created fears among many Louisiana whites of black
men with guns, it also produced opportunities for free men of color in New Orleans to
distinguish themselves from slaves. To be sure, the “contagion of liberty” inspired at
least one free colored militia officer to seek equal rights as a free citizen, but his demands
were relatively modest, and, moreover, his behavior was scorned by his fellow militia
officers. Though most men of color may have resented the way that local (mostly
francophone) whites treated them, the free colored militia, as a corps, turned this
treatment on its head, suggesting to the Spanish government in Louisiana that the corps’
support of and loyalty to Louisiana was greater than that of most whites.
The Spanish government’s fears of the impact of revolutionary ideology reached
its peak in April, 1795, when dozens of slaves were arrested at Pointe Coupee, one
hundred and fifty miles upriver from New Orleans, for conspiring to kill their masters,
incite a slave revolt and abolish slavery in Louisiana.271 Whites uncovered the plan and
271
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then retaliated with typical brutality. On May 4th, a governor’s court convicted fifty
seven slaves and three local whites. Within a month, authorities had hanged twenty-three
slaves, deported several others, and lined the river from New Orleans to Pointe Coupee
with the severed heads of the executed. Spanish officials concluded that the slaves had
been inspired to revolt by events in France and St. Domingue. While there were also
other potential reasons for the aborted revolt, including recent Spanish legislation on
slaves and free coloreds, the trial summary suggests that there was some basis for this
conclusion. Several witnesses testified that the leaders of the revolt were trying to induce
a transfer of Louisiana from the Spanish to the French which, they believed, would then
lead to emancipation.272
While the slaves in Pointe Coupee may have been inspired by events in St.
Domingue to try to overthrow slavery in the colony, there is little evidence that
Louisiana’s free colored population adhered to the most radical ideals of the age. The
revolutionary fervor of the 1790s created fears among Spanish officials and planters
about armed men of African descent, but, for the most part, the free colored militia
soothed these fears with its collective behavior during the era. Militiamen of African
descent prepared themselves to defend the colony against an expected French invasion,
seditious Jacobins within the colony, and rebelling slaves. On January 21, 1793, Spain
declared war on France in response to the execution of Louis XVI, and the Spanish crown
feared that the French might send an invading force to re-take Louisiana. In preparation
to defend against land operations in the region, Carondolet stationed free colored troops
at recently erected fortifications surrounding New Orleans.

Late in 1793 he also

dispatched members of the free pardo and moreno militias down river to reinforce Fort
San Felipe de Placaminas, where they guarded the colony against an anticipated French
272
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invasion from the gulf of Mexico. The Spanish governor also worried that a French
revolutionary army preaching “liberty” and “equality” would incite rebellion from
francophone whites, enslaved blacks, free people of color or all of the above. The
expected invasions, Jacobin conspiracies, and massive slave uprisings never came, but
the free colored militiamen stood ready for them anyway, and helped to quell two minor
slave disturbances in the 1790s. As a result, throughout the decade, Carondolet promoted
members of the corps rapidly, further entrenching the loyalty of free black militiamen to
the Spanish government.273
Of course, few rules are without exception, and Pierre Bailly, an officer in
Louisiana’s free colored militia, who was tried twice in the 1790s for conspiracy and
treason, was the exception to the general rule that free black militiamen were loyal to the
Spanish government. Between 1779 (when he first appears on the militia roles) and 1791
Bailly was a model member of the free colored militia, advancing from corporal second
class to first lieutenant and accumulating a long record of loyal service.274 In the 1790s,
however, Bailly seems to have been inspired by events in France and St. Domingue to
conspire against the Spanish government. He was tried by a military tribunal twice, in
1791 and 1794, with both trials arising from comments he allegedly made about living up
to the color blind ideals of the French revolution.275

Nevertheless, his relatively

conservative goals, his subsequent apology and retraction, and the lack of support (and

273

Ibid., 125. (maybe ingersoll, maybe Hanger, maybe foner)
Bailly fought in the Baton Rouge, Mobile and Pensacola campaigns under Governor Galvez during the
American Revolution.
275 The cites for the two trials are as follows; first trial “Criminales seguidos de oficio contra el Pardo
Libre Pedro Bahy,” SJR, 7 October 1791. second trial “Testimonio de la Sumaria contra el Muprorrumpido
especies contra el Govierno Espanol, y haverse manifestado adicto las maximas de los Franceses rebeldes,”
AGI Estado 14, n. 60, 11 February 1794. Unless otherwise indicated, all quotes are taken from these trial
summaries.
274

165

even disdain) he received from his fellow militiamen indicate that Bailly was, indeed, the
exception that proved the rule.
Both of Bailly’s trials corresponded to key events in St. Domingue and France.
His first trial occurred in October, 1791, not long after slaves in St. Domingue’s northern
plains had led a massive slave revolt, kicking off the Haitian Revolution. A group of men
led by a white merchant named Don Louis de Lalande Dapremont accused him of
inciting a rebellion “just like that breaking out in St. Domingue.” Dapremont testified
that Bailly had tried to recruit his fellow militiamen to join him in leading a rebellion
against the Spanish government, expecting the French populace to join him. He was
allegedly awaiting instructions and reinforcements from St. Domingue.

The radical

phase of the French revolution was at its peak in February 1794, when Bailly was tried
for sedition a second time.276 According to the indictment, Bailly “denounced Spain’s
social hierarchy and discrimination based on color and praised the equality he perceived
in the new French constitution,” while stationed at Fort San Felipe de Placaminas in
1793.277 Bailly allegedly had a conversation with a white militia commander Don Louis
Declouet, in which he expressed reluctance to fight the French should they invade.
Yet the evidence against Bailly in both trials was flimsy, and other factors suggest
that his accusers were motivated more by self interest than by the security interests of
Louisiana. Bailly was acquitted in the first trial after two key witnesses, both fellow
officers in the free pardo militia, modified their testimony, claiming that the accusations
against Bailly were hearsay. Charles Lalande and Charles Brulet also declared it unlikely
that Bailly would support the slave revolt in St. Domingue because he and his family
owned slaves. Moreover, Bailly had sued Dapremont twice for breach of contract and
276 Louis XVI had been executed in January, 1793 and Marie Antoinette had been executed in October
1793.
277 Hanger, 156.
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unpaid rent in 1791 based on debts incurred beginning in 1787, and won both cases.
Thus, Dapremont had incentive to see Bailly convicted, calling into question the
credibility of his testimony.

Without sufficient evidence to support a conviction,

Governor Miro acquitted Bailly.
Carondolet was governor (and judge) for the second trial, where, on March 26,
1794, he found Bailly guilty “por haver profesado especies sugestivas de revolucion.”
He had supposedly conspired to murder Francisco Dorville, his superior, and place
himself in command of the battalion. Furthermore, when a white superior officer, Mr.
Bernoudy, approached Bailly and called him “mi mulatto,” Bailly reportedly replied
insubordinately, “when was I ever your mulatto.” He also openly complained about a
Senor Maxent, who refused to receive black officers (only white officers) at his breakfast
table. But the main witness against Bailly, Francisco Dorville also owed a lot of money
to Bailly, suggesting his testimony was not reliable.

Nevertheless, Carondolet sentenced

Bailly to prison in Cuba where he spent two years before returning to New Orleans in
1796. By this time he had apologized to the governor and is fellow militia officers, and
had resumed business dealings with whites. Apparently he had come to terms with his
world as a free black man in a racially based slave society.
Even if the allegations against Bailly were true, the nature of his complaints and
demands fell short of the most radical aspects of revolutionary ideology. The pardo
officer’s demands were similar to the demands of gens de couleur in St. Domingue at the
time; that is to gain all the rights and privileges of free people, but not to abolish slavery.
“All of us being men,” Bailly proclaimed, “there should be no difference. Only their
method of thinking – not color – should differentiate men.” Clearly, however, being a
slaveholder himself, Bailly considered his “method of thinking” to differentiate him from
enslaved men of African descent.
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Bailly’s method of thinking also distinguished him from the rest of New Orleans’s
free colored militia, for he was the sole voice of Jacobin ideas in New Orleans’s free
colored community during the 1790s (at least that which has survived in the records).
Fellow free black militiamen Francisco Dorville and Carlos Simon, who had brought the
charges against Bailly in his second trial, claimed he was not a good member, that he
shirked his responsibilities when he could, that he was in the militia not to serve his
country but for personal advancement, and that he refused to parade through the city with
his company. He substituted his slave(s) to do the menial tasks of militiamen, including
repairing cracks in the levee. He feigned illness to avoid manual labor, and supposedly
encouraged such subordination from others as well. In the view of the other militia
officers, Bailly did not have the sense of duty, community and corporate identity that a
militia soldier should have had.
The militiamen who testified in these two trials wanted to convey to the Spanish
court that to the extent Bailly was plotting against white officials, he was acting alone. In
the first trial, Lalande and fellow officer Carlos Brule took the opportunity to assuage the
fears whites may have had about their intentions. Brule promised to support whites in
case of any slave insurgency, while Lalande testified that “he could never resolve to take
up arms against the whites and that, on the contrary, he would sacrifice his life to defend
them.” Lalande concisely summed up the very reasonable position of the free colored
militia when he testified that it would be futile to attempt an uprising against whites in
Louisiana.
Despite their professions of loyalty to the Spanish government and of love for the
city’s whites, many free colored militiamen in New Orleans shared some of Bailly’s
resentment of the white community, stemming, in many ways, from the latter’s challenge
to their masculinity. Recall the discussion in chapter four of the four militia officers who
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petitioned the Cabildo in October 1800 to re-instate free black dances in New Orleans
and to provide guards to help prevent the abuses of white men at these dances. In their
petition, these free colored militiamen re-asserted their masculinity in the language of
civic virtue. Classical republicanism identified a virtuous citizen as a tough minded
individual who made personal sacrifices for the common good.

The militiamen

embodied this masculine ideal of the citizen-soldier who took up arms when needed to
defend their and their fellow citizens’ freedom, but laid them down when the threat had
subsided. Calling themselves members of the “Disciplined Militia of the Province of
Louisiana,” the militia officers who submitted the petition recited the sacrifices they
made on behalf of Louisiana and Spain during their recent expedition in West Florida,
implying that white militia members had not made these sacrifices. In the revolutionary
era, furthermore, an emerging middle class had begun to develop a feminine definition of
virtue, rooted in evangelical Christianity, which identified female virtue with sexual
propriety.278 By identifying white men at the free colored dances as the persons who
were behaving inappropriately while the free colored militia was away, the militiamen
were defending the “virtue” of free women of color. Therefore, rather than comparing
themselves to the colony’s whites, as Bailly had done, these militia leaders contrasted
their loyalty and attentiveness to duty against the debauchery of the local white men.
Indeed, the petitioners contrasted themselves against local white men to present
themselves and their community as the most virtuous and loyal citizens of Louisiana.
Pierre Bailly had allegedly “preached to whoever would listen that the Spanish
government valued the pardos at this time only because they were needed to defend the

278For a sound discussion of feminine virtue see Carroll Smith-Rosenberg, Disorderly Conduct: Visions of
Gender in Victorian America (New York 1986), 165. The label officers in the Quadroon and Octoroon
Battalions carries connotations of class since only wealthy free men of color became high-level officers in
the militia.
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colony; under usual circumstances officials degraded them.”279

To be sure, other

members agreed with Bailly’s assessment of the situation in many respects. The petition
argued, for example, that despite the sacrifices the free colored militiamen had made in
West Florida, the white militiamen had treated them as unthinking dependents.
Nevertheless, the majority of the militiamen responded differently than Bailly.
Even when they complained about whites, they did so in a way that expressed
loyalty and devotion to their “country” of Louisiana. The signers of the 1800 petition
identified themselves as Louisianans, giving “infinite thanks to the Most High for
granting them their wish to come back to their homeland.” This identification with the
“Province of Louisiana,” rather than France, Spain, or anywhere in Africa, survived the
Louisiana Purchase and was a key element in the free colored militia’s attempts to claim
political rights in republican New Orleans.

“FREE CITIZENS OF LOUISIANA:” THE FREE COLORED MILITIA IN TERRITORIAL
NEW ORLEANS
When William Claiborne assumed governorship of the Orleans Territory in
December, 1803, he inherited a diverse land wrought with conflict and seemingly ripe for
turmoil. New Orleans’s existing population of armed men of African descent occupied a
curious position within this matrix of conflicting loyalties.

The militia’s strongest

devotion seemed to be to their homeland, Louisiana, and as Louisianans they offered
their services as soldiers and requested their rights as citizens. The militiamen must have
feared for their institution’s survival after the Louisiana Purchase (along with rights and
privileges that accompanied it), for no state or territory in the United States fielded a free
black militia. Nevertheless, since the Americans were republicans who, at least in theory,
279
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adhered to the ideals of liberty and equality and the ideal of the citizen-soldier, the free
colored militiamen may have held out hope that as free men, they could enjoy equal
rights as citizens. American attitudes toward New Orleans’s free men of color were
ambivalent and varied, at times suspecting them of loyalty to the Spanish, at others
accusing them of tampering with slaves, while sometimes trusting their devotion to the
United States. In the end, white planters and officials, free from the restrictive hold of a
royal governor and the Spanish colonial system, excluded men of color from politics and
refused to formally recognize their militia corps. Yet free men of color had succeeded in
convincing the American government of their loyalty, and in carving out a space for the
free black community as a middle caste within a three tiered social hierarchy.
After the Louisiana Purchase, the governor, as well as newly arriving American
officials and planters, prepared to defend themselves against potential Spanish military
action, French Jacobism, and slave rebellion, and in the two years following the Purchase
there were rumors of each. Rumors of Spanish attack in 1804 had aroused distrust among
American officials of all Louisiana creoles, but especially creoles of color.280 In a letter
to James Madison, Claiborne claimed to have “no doubt, but that the free people of color
have been tamper’d with, and that some of them are devoted to the Spanish Interest.”281
But the French and Haitian Revolutions presented far greater concerns, and American
officials were unsure about and disagreed upon the extent to and ways in which the
contagion of liberty form these two events had infected free men of African descent.
The free colored militiamen themselves tried to convince the governor that they
were loyal to the Americans, beginning their campaign almost immediately after the
Louisiana Purchase. On January 16, 1804, fifty-six members of the free colored militia
280 In the years 1804 -1806, rumors abounded in New Orleans that the Spanish government had amassed
troops in Florida with plans to attack Louisiana from land and sea.
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corps expressed their sentiments about the Louisiana Purchase in a written address they
delivered to Claiborne.
We the Subscribers, free Citizens of Louisiana beg
leave to approach your Excellency with the Sentiments of
respect & Esteem and sincere attachment to the
Government of the United States.
We are Natives of this Province and our dearest
Interests are connected with its welfare. We therefore feel
a lively Joy that the Sovereignty of the Country is at length
united with that of the American Republic. We are duly
sensible that our personal and political freedom is thereby
assured to us for ever, and we are also impressed with the
fullest confidence in the Justice and Liberality of the
Government towards every Class of Citizens which they
have here taken under their Protection.
We were employed in the military service of the
late Government, and we hope we may be permitted to say,
that our Conduct in that Service has ever been
distinguished by a ready attention to the duties required of
us. Should we be in like manner honored by the American
Government, to which every principle of Interest as well as
affection attaches us, permit us to assure your Excellency
that we shall serve with fidelity and Zeal. We therefore
respectfully offer our Services to the Government as a
Corps of Volunteers agreeable to any arrangement which
may be thought expedient.
We request your Excellency to accept our
congratulations on the happy event which has placed you at
the Head of this Government, and promises so much real
prosperity to the Country.282
This address, read in the context of changing slave regimes in the Age of
Revolution, embodies the ambivalent attitudes of New Orleans’s free people of color
regarding the Louisiana Purchase. On one hand, these men claimed that the American
republic was a government “to which every principle of Interest as well as affection
attaches us.” Indeed, some free men of color may have hoped and believed that the
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democratic ideals of the new republic promised them an opportunity for political
participation. On the other hand, a republican form of government did not necessarily
translate into more freedom for all people. Under monarchy, planters had little formal
political authority, while democracy gave united white planters the ability to not only
exclude free people of color from political life, but also restrict or nullify other rights,
such as the right to bear arms. Furthermore, precedent from the United States South
indicated that local planters would indeed try to restrict the freedom of free people of
African descent.

In short, Republicanism and local autonomy allowed local white

planters to have more control over the master-slave relationship.283
The letter also reveals the important leadership role of the militia within Spanish
New Orleans’s free colored community. The signers were prominent members of the
free colored community; they were pardos, officers, literate enough to sign their name,
and many owned real estate and/or slaves. Yet the written instrument, entitled “An
Address from the Free People of Color,” presents a united front of all people of African
descent, pardo or moreno, male or female, property holder or not.
Finally, these militiamen invoked the republican ideal of civic virtue, offering
their services as soldiers and claiming their rights as citizens. By offering their services
to the government as a “Corps of Volunteers,” free blacks wanted to ensure the incoming
governor that they would not need to be controlled or subdued; rather they would help
him in controlling and subduing others more dangerous than themselves. They claimed
that their conduct in the service of the militia had “been distinguished by a ready
attention to the duties required of [them] and conveyed a willingness and ability to make
individual sacrifices for the public good. These “free citizens of Louisiana,” made it
283 Ingersoll, Mammon and Manon, 244. When Louisiana was a colony of monarchical France and Spain,
slavery and race relations were regulated by royal decrees, such as the French Code Noir of 1715 and the
Spanish Black Code of 1777.
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clear that their national loyalties lay, first and foremost with Louisiana.284 They referred
to themselves as citizens, natives of Louisiana, and militia volunteers but never as
Negroes, mulattos, Africans, Spanish, French, or even Americans. Their country had
become united with, but not subsumed by, the American republic. While this sentiment
was likely genuine to a certain degree, it may also have been a strategic self
representation designed to encourage Americans both to accept their claims to loyalty and
to question the loyalty of native whites.
While New Orleans’s “free people of color” staked their claim to United States
citizenship, they were careful not to claim equality with whites. The treaty between the
United States and France granted to all inhabitants of Louisiana who professed loyalty to
the United States all the rights, advantages, and immunities of citizens of the United
States. By expressing “confidence in the Justice and Liberality of the Government
towards every Class of Citizens,” they implicitly recognized a hierarchy within the
citizenry. [emphasis added] As free blacks they were citizens, but as free blacks they
were a different class of citizen. The Address politely and directly made clear what its
drafters hoped and expected; that they would be assured of their personal and political
freedom despite their inferior social position within the citizenry.
Despite their professions of loyalty, free men of color in New Orleans saw the
first signs that local whites would try to exclude them from republican politics only six
months after the Louisiana Purchase. In June, 1804, an influential planter named Edward
Livingston organized a public meeting to propose and adopt a written testimonial to be
forwarded to the United States Congress, expressing the disappointments of local planters
284
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with the new territorial government. Specifically, planters objected to the territorial
division of Louisiana, to a governor who could not speak French or Spanish, to their lack
of voice in the territorial government and, most importantly, to the prohibition of the
slave trade. The meeting held on July 1st, 1804, was open to all white men in the city, but
closed to free men of color.

About one hundred and forty white men signed the

petition.285
Members of the free colored militia, angry at being excluded from the Livingston
petition, tried (unsuccessfully) to organize their own “citizen’s assembly,” so that “they
might consider their rights” and draft their own petition to Congress. A “mulatto man”
brought the announcement of the meeting to a local press, but the printer refused to set
the type for the letter. Some white planters, disturbed by the insolence of the “mulatto
man” who approached the printer, demanded that he be punished and that the letter
writer, when his identity was determined, be expelled from the territory. After hearing of
the incident, Claiborne appropriated the letter, read it, and then destroyed it so that it
would never be published, fearing that it would only inflame prejudices that existed in a
population “composed of so heterogeneous a mass.” The following day Claiborne met
with “eight or ten of the most influential characters among the free people of colour” and
discouraged them from “publicly manifesting any disqitude.[sic]” He did not pursue
charges against either the letter writer or the courier, believing that the less said of the
matter the better in a territory “where the Negro population was so great.” In the
presence of New Orleans’s mayor, Etienne Bore, Claiborne interviewed “nine of the most
discreet and influential men of colour.” After the meeting, Claiborne assured Secretary of
State James Madison that the free blacks with whom he met “seemed convinced of their
error” and “gave the most unqualified assurances of their friendly pacific disposition.”
285
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However, Claiborne could not appease the free colored population, which continued to
protest its exclusion. White citizens responded by discontinuing their public assemblies
directed toward the United States government.286

The governor’s compromise

temporarily quieted the situation but left both sides restless.
The controversy over the letter reveals the pitfalls of republican government for
free people of color. Under Spanish monarchical government, free men of color had
always been allowed to petition the crown and its colonial representatives, and frequently
took advantage of this privilege. After the American takeover, however, white men
excluded free men of color from this fundamental aspect of republican government. As
French-speaking creoles and slaveholders, most officers in the free colored militia had
similar economic interests to those who attended Livingston’s assembly, yet they were
not allowed to join in the petition. Under the Spanish, free people of African descent had
been able to prove their loyalty to the government against a suspect loyalty of the French
population. They tried to do the same with Claiborne by directing their displeasure
toward the local white citizenry rather than the American Government.

However,

Louisiana was a territory, not a colony, and the American territorial governor, who was
checked by the legislature, did not have the same power as a Spanish colonial governor.
Claiborne’s arbitration of the Livingston petition controversy illustrates the
delicate situation he inherited with regard to the city’s community of free people of
African descent.

American officials disagreed on how to deal with New Orleans’s

formidable free colored population, but, for the most part, they agreed that the most
pressing issue in this regard was what to do about the free colored militia. In the city of
New Orleans and surrounding area, three out of every eight “citizen-soldiers” were men
of African descent. General James Wilkinson confessed to Secretary of War Henry
286

Rowland., II, 233-245. The quotes are taken from a letter Claiborne wrote to Secretary of State James
Madison.

176

Dearborn that “the formidable aspect of the armed Blacks and Mulattos, officered and
organized, is painful and perplexing.” Claiborne, on the other hand, feared that “too rigid
treatment” of the free colored class might lead them “to seek support and assistance of
the Negro slaves.”287
Within days after taking office, Claiborne called upon the president and his
cabinet for advice regarding the free colored militia. In a letter dated December 27, 1803,
the governor told Secretary of State James Madison that the free colored militia in New
Orleans “were esteemed a very serviceable corps under the Spanish government.” Yet he
knew that to recognize them under his rule would likely create tension.

To re-

commission them might be “considered as an outrage on the feelings of a part of the
Union and as opposed to those principles of policy which the safety of the Southern
States has necessarily established.” On the other hand, refusing to recognize the corps
also carried potential unsettling ramifications. To disband the organization, Claiborne
claimed, “would be to raise an armed enemy in the very heart of the country, and to
disarm them would savour too strongly of that desperate system of government which
seldom succeeds.” By seeking the “opinions and instructions” of the federal government,
Claiborne washed his hands of direct responsibility for the decisions made on the
matter.288
After considering the delicate situation Secretary of War Henry Dearborn offered
instructions on how to appease both free men of color and local whites. He suggested
that it would be “expedient either to continue or renew the organization” but with an eye
toward ultimately disbanding it. He told Claiborne that it would “be prudent not to
287 In December of 1803 Louisiana’s militia numbered 5440 men in all. In New Orleans and surrounding
areas this number was around 800, including 300 free men of color enrolled in one moreno and two pardo
companies. These numbers are from a report issued by Baron de Carondolet. Carter, IX, 33 and 139.
Rowland, II, 244-45.
288 Rowland., I, 314.
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increase the Corps, but diminish, if it can be done without giving offense, the principal
officers should be selected with caution, having regard to respectability and integrity of
character, as well as their popularity and influence among their associates.”

The

Secretary advised the governor to “present them a standard or a flag as a token of
confidence.”289 With this advice, Dearborn offered a temporary solution that would buy
time until the territorial legislature could address the issue.
Claiborne, who “was unwilling to take upon [him]self the responsibility of
reorganizing this Battalion…was therefore relieved by the instructions which were
given.” On June 21, 1804 he presented the Corps a “stand of colours” made of white silk
and “ornamented with fifteen stripes” which was received “with great excitement.”
Before doing this, however, he found it “indispensable” to present the Orleans Volunteers
and the City Regiment (both white militia corps) each with a standard “in order to
prevent jealousy.”290 He sensed that some of the “old inhabitants of Louisiana” would
have liked to have seen the free colored corps neglected, but felt secure in the support of
the United States government. Claiborne instructed Major Fortier, the white commander
of the Free colored corps, to diminish the corps over time “if it can be done without
giving offense.” Fortier was not to muster any free man of color who resided outside of
the city and to avoid enrolling any new recruit. If he were questioned on this he was to
state that such was the order of the governor, and, though he was not certain the reason,
he presumed that the existing free colored battalions were already sufficient in numbers
and that “the freemen of color not now attached thereto, may hereafter be formed into
separate corps.”291 Again, in this letter to Fortier, he claimed only to be the messenger,
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passing on the orders of Dearborn.

Governor Claiborne was trying to disassociate

himself from the matter, fearing repercussions from both sides.
As Claiborne had predicted, most white Louisianans disapproved of his
ceremonial recognition of the free colored corps. An unidentified white, claiming to be a
creole and writing as a “Louisianan,” published a letter in the Louisiana Gazette
chastising the governor for presenting the free colored militia with a “standard similar to
that of the white militia and putting up with their disrespectful refusal of the officers
whom he had appointed as their adjutants.”292 American immigrant Daniel Clark argued
that the reason the white militia was in such disarray had nothing to do with the existing
militia law, but was because “they had seen the black Corps preferred to them and a
Standard publicly given it, whilst their own repeated offers and wishes to be employed in
their country’s servic [sic] has been rejected.”293

Thus, ancienne habitants and

Americans alike argued publicly that Claiborne was encouraging insolence and excessive
pride among the free colored corps and in the process crippled white militia morale.
Although the free colored corps had gained the favor of the new American
governor of Orleans territory, they had not made a favorable impression on the
lawmakers, the territorial legislature. In April, 1805 the first territorial legislature of
Orleans failed to mention the free colored militia in the general militia law.294 The
former militia members were highly insulted. Had they not expressed their loyalty to the
United States? Had they not expressed their willingness to perform their duties as
citizen-soldiers? How were they supposed to show that they meant what they said if they
could not serve in the militia? As local land agent James Brown claimed, “the free
292
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people of color have lost their consequence by being stripped of their Arms and are
anxious to regain it.”295
Claiborne renewed his efforts to obtain recognition for the free colored militia in
January of 1807 when he ordered a census taken of all free colored men in New Orleans
and surrounding area who had already belonged to a militia corps, thereby preparing for
their immediate reactivation “in the event that the Legislature should by law declare them
a permanent Militia Corps.”296 The “Address From the Free People of Color” appears to
have made an impact on Claiborne’s thinking. In a speech to the Orleans territorial
assembly in January of 1807, the governor lobbied for the formal recognition of the free
colored corps. After criticizing the existing militia as undisciplined, disobedient and
defective, he suggested “the expediency of recognizing the Free men of Colour, who
reside in New Orleans and its vicinity as a part of the regular Militia.”

These men,

Claiborne argued, had formed “a highly useful Corps” under the Spanish, and, after the
Louisiana Purchase, “their conduct was such as to convince, that the measure [of formal
recognition] was a proper one.” Claiborne concluded by laying before the assembly the
Address itself. The members of the legislature were not persuaded, however, as they
refused to amend the militia law in 1807.297
The massive immigration of St. Domingans from Cuba in 1809-10 changed the
complexion of the militia debate because it more than doubled the number of potential
free militia men of color, causing even Claiborne to express concern.298

In a January,

1810 letter to General Wade Hampton, the governor wrote “the free men of color, in or
near New Orleans (including those recently arrived from Cuba), capable of bearing arms
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cannot be less than eight hundred. Their conduct has hitherto been correct, but in a
country like this, where the Negro population is so considerable, they should be carefully
watched.”299 Claiborne, and others, feared the immigrants’ connection to St. Domingue.
The governor understood that the gens de couleur did not identify with slaves, but he
feared that they might employ slaves in an effort to gain equal rights, as they had in Saint
Domingue. The dilemma, as Claiborne saw it, was that he did not want to anger the male
refugees of color by disarming them but he did not want to empower them too much
either.
Yet these hommes de couleur were not eager to join the militia because they saw
militia service as degrading and exploitative. Throughout most of the eighteenth century
free men of color in St. Domingue had “served in the military in order to increase their
standing as a group in the eyes of whites.”300 As the colony’s export economy became
more and more lucrative for planters and merchants alike, white colonial discourse
“redefined patriotism as commercial, not martial.”301 While metropolitan government
figures may have been impressed with the free coloreds’ martial virtue, white planters
were just as likely to look down upon these militiamen. Whites themselves increasingly
resisted militia service, leading to widespread use of free coloreds in a military role. As
the colonial government relied more and more on free blacks and their service became
less and less appreciated by the planters, free men of color in St. Domingue became
disillusioned with and resistant to militia service.
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THE MILITIA’S SWANSONG: ANDREW JACKSON AND THE BATTLE OF NEW
ORLEANS
Even though whites had denied free black militiamen the rights of citizens during
the territorial period, soon after Louisiana became a state, the governor, legislature, and a
future president of the United States called upon free men of color to defend “their
country” as soldiers during the final battle of the War of 1812. According to General
Andrew Jackson these men fought valiantly during the Battle of New Orleans, and played
a key role in the American victory. The performance of the free colored battalions during
the battle has become a symbol of African-American martial pride.302 And the fact that
they were even enlisted to fight in the War of 1812 demonstrates the extent to which free
men of color had proven their loyalty to their new government as a “Corps of
Volunteers.”
Louisiana state officials had tried to appeal to the classical republican notion of
civic virtue when recruiting free men of color in the Crescent City to fight in the war in
anticipation that New Orleans could become a target of the British forces. On September
6, 1812, the first state legislature authorized the organization of a militia corps from
among “a certain portion of chosen men from among the freemen of colour.” These
colored militiamen were “to be chosen from among the Creoles, and from among such as
shall have paid a State tax,” and they were to be commanded by a white man. The corps
was not to exceed four companies of sixty four men each, all of whom “must have been
for two years previous thereto, owners, or sons of owners, of a landed property of at least
the value of 300 dollars.”303 Claiborne assured the legislature that the free men of color
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had “expressed their devotion to their country and their readiness to defend it.”304
Several prominent free men of color, demanding formal recognition for their sacrifices,
offered to raise troops only after receiving commissions.
Two years later, New Orleans’s free men of color distinguished themselves in
America’s “second war of independence,” further strengthening their community’s
identity as a middle caste in Louisiana’s three tiered social hierarchy. In the summer of
1814, British forces landed at the Bay of Apalachicola. The British objective was to take
Fort Bowyer which commanded the entrance to Mobile Bay and would serve as a basis
for operations against New Orleans. However, the United States Army led by General
Andrew Jackson and strengthened by the various Louisiana militia units, including six
hundred militiamen of color, thwarted the British objective at St. Bernard Parish in what
would become known as the Battle of New Orleans. In two separate addresses during
and after the battle Jackson gave high praise to the soldiers of color who fought in it. On
December 18, 1814, after several small skirmishes, the general proclaimed “I expected
much from you, for I was not uninformed of those qualities which must render you so
formidable to an invading foe…. [B]ut you surpass my hopes.” He told them “the
President of the United States shall be informed of your conduct… and the American
Nation shall applaud your valor.” One month later, after the free colored battalion had
held fast against British forces in Chalmette, Jackson told the corps that they had “not
disappointed the hopes that were formed of their courage and perseverance in the
performance of their duty.”305 He had particularly high praise for two officers and
recommended their promotion.
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Historians have interpreted Andrew Jackson’s praise of the efforts of the free
colored battalion as the realization of the efforts of free men of African-descent to receive
recognition as citizen-soldiers. To be sure, Jackson’s praise of the free men of color is
remarkable coming from a man who, as president, was certainly no friend of America’s
non-white population, but his use of these soldiers both during and after the battle comes
closer to exploitation than honor. After the battle, Jackson ordered the troops to remain
alert, refusing to commit to a date of dismissal. He ordered two free colored companies
to drill each day and assigned Colonel Fortier, “a respectable and rich merchant of New
Orleans” and Major Lacoste, “a rich and respectable planter;” both white men, to
command these two companies as well as the battalion’s free colored officers. He then
ordered the battalions to do fatigue work repairing fortifications, work that white militia
members refused to do.306

CONCLUSION
The story of New Orleans free colored militia in the last decade of Spanish rule
and first decade of American rule complicates the narrative of the ideological impact of
the Haitian Revolution. Not all men of African descent were inspired by events in St.
Domingue to rise up against their oppressors to overthrow slavery. In fact, almost half of
the free colored soldiers fighting in the Battle of New Orleans had fled the revolution in
St. Domingue, many because they did not agree with its principles and others to protect
their property in slaves. The men of New Orleans’ free colored militias, both before and
after the Louisiana Purchase, used the revolutionary times and white fears of the
contagion of liberty to prove their loyalty to the slaveholding regime and further cement
their distinct identity. By the beginning of the antebellum period, the free colored
306
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community in New Orleans had, indeed, securely established itself as a middle caste.
They no longer had to prove their loyalty, it was assumed.
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“In [and Outside] the Eye of Louisiana Law:”
Creole of Color Identity Before and After Plessy
Valfrois Trudeau, Faussette Bechillon, Marie-Louise Dupre, and Adelle Auger
may have never met each other, but they, among many others played important roles in
the development, during the Age of Revolution, of a distinct identity that came to be
called “Creole of Color.” These four people of African descent represent the variety of
backgrounds and perspectives of all members of New Orleans’s free colored community
in the Age of Revolution. In 1812 (when Louisiana became a state) most people of color
were female but thousands were male. The majority was of mixed ancestry, but a
significant minority was “negroe.” By 1812 thousands of these free people of color had
come from West Indies, but almost as many had been born in Louisiana: (only a small
percentage had been born somewhere else in the United States, as evidenced by the
predominantly French names). And while the policies of the American government made
it very difficult for a slave to gain his or her freedom, even in 1812 hundreds of New
Orleans’s free colored community had been born enslaved.
Despite their differences, however, these four individuals helped to shape racial
perceptions in New Orleans by their interactions within institutions of power, which were
controlled by white men. As Trudeau, Bechillon, Dupre, and Auger moved in and out of
the courtroom, their experiences show that the legal system was an important, but not a
sufficient, part of their racial identity formation. In the militia and the dancehalls free
people created a culture that they brought into the courtroom, where it was reified by
judicial decisions and further expressed in the laws. In this way, the legal system laid the
foundation for further free colored cultural development and expression.
Honore Valfrois Trudeau, a high ranking officer in the New Orleans militia, owed
much of his wealth and prestige to relationships he had with powerful white men. His
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father was a wealthy white planter who had freed him in the womb - so to speak - when
he granted Trudeau’s enslaved mother her freedom when she was with child. Trudeau
served faithfully, if unspectacularly, in the militia throughout the Spanish period, and by
the time of the Louisiana Purchase he had achieved the rank of Lieutenant, a rank that
was bestowed upon him by a white militia commander. Trudeau was one of the fifty-six
signers of the January, 1804 petition to Claiborne and one of the six hundred men of
color to fight under Andrew Jackson in the Battle of New Orleans.
Yet while white men with power were instrumental to Valfroy Trudeau’s
advancements, the power structure placed severe limitations on his social mobility.
Trudeau was one of the men away on expedition when “some people” allegedly crashed
the free black dances and behaved inappropriately to the women of color in attendance.
And while Trudeau and others were allowed (nay encouraged) to fight alongside whites
in the Battle of New Orleans, they were “stripped of their arms” almost immediately
afterwards.

Trudeau’s relationship with his wife, a “quadroon” woman named

Euphrosine Wiltz, also had its ups and downs. Wiltz sued Trudeau twice in the city court
for legal separation, claiming that her husband brutally beat her on a regular basis.
Perhaps Trudeau’s domestic violence against a woman of color is an expression of his
lack of social power vis a vis white men.
Faussette Bechillon also had a close relationship with a very influential white
man, August Tessier, the founder of the quadroon balls. Indeed, Bechillon may have
begun her relationship with Tessier at one of his famed balls. She described herself as a
“quadroon” woman, and would have been the right age to attend the balls during the
territorial period. In December, 1807 Bechillon had a child with Tessier, whom she
named Elenore, and six months later, Tessier gifted a teenaged slave (named Sophie) to
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Elenore. The gift of a slave was a common way for a white man to consummate a
placage relationship.
Yet the relationship of Bechillon and Tessier, like that of Wiltz and Trudeau, had
problems that landed the parties in court. It is unclear when or why the problems began,
but on January 8, 1811, Wiltz retook possession of Sophie. In April, Faussette sued
Tessier in the New Orleans City Court asking the court to order him to return Sophie to
her, as guardian for her minor daughter, and to pay her damages for the three months
deprivation of the slave’s services. The court found in favor of Bechillon, ordering the
return of the slave and assessing monetary damages of seven dollars for each month
Sophie was not in Bechillon’s possession.
Marie Louise Dupre also negotiated the New Orleans social hierarchy controlled
by white men, with mixed results, both inside and outside the legal system. On the
service, Dupre’s road appears to have been more difficult than Bechillon’s; she was a
“negress” rather than a “quadroon,” she was too old in the territorial period to have taken
advantage of the quadroon balls, and she had been born a slave. Nevertheless, what she
lacked in youth and social graces she made up for in hard work and business acumen.
Not only did she acquire her freedom in this way, but she also acquired a partnership
interest in the blacksmith business of a white man named Nicholas Duquery. Dupre’s
partnership with Duquery may also have been sexual, but it was certainly much more
than that as well, for she invested five hundred dollars in his business and worked in his
shop for twelve years thereafter.
Unlike the stories of Wiltz and Bechillon, Dupre’s difficulties arose after her
intimate relationship ended when the white male executors of Duquery’s estate refused to
recognize the legitimacy of the business relationship. Yet like these two other women,
Dupre turned to the City Court to remedy the wrongs done to her. In the interests of
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protecting private property rights, one of the most important functions of all legal
systems, the court upheld Dupre’s partnership interest in the blacksmith business and, in
the process, helped her reformulate her identity from a former “negress” slave to a free
woman of color.
Adelle Auger was just a young girl when these other three individuals were
negotiating the system, but her name is the most well known of the four because it is
associated with what was one of the most important Louisiana cases to come out of this
period. Auger’s troubles sprang from her relationship with a free man of color (her
uncle) who illegally enslaved her and tried to sell her in the New Orleans slave market.
She then relied on (at least) two influential white men to get her out of this trouble:
Robert Paquette, the “next friend” who sued on her behalf, and Louis Moreau-Lislet, the
judge who adjudicated her freedom suit.

For Adelle Auger, this case was important

because it granted her freedom, but for Louisiana, the case had larger repercussions; it
established a racial distinction between “negroes” and “people of color.”
As New Orleans and Louisiana moved deeper into the antebellum period, the
differences between the four individuals became subsumed into a common identity, a
transition that is symbolized by the changing significance of the decision in Adelle v.
Auger. The legal distinction in the 1809 case was based on complexion or perceived
ancestry, between “negroes,” who were presumed to be enslaved, and “people of color,”
who were presumed to be free, but by the eve of the Civil War, the case had come to
stand for a different distinction. When the Louisiana Supreme Court claimed in 1856, in
the case of State v. Harrison, that “in the eye of Louisiana law, there is … all the
difference between a free man of color and a slave, that there is between a white man and
a slave,” it was distinguishing Louisiana’s creoles of color from free blacks in other parts
of the United States.

The Harrison court was less concerned with complexion in
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determining the standard of proof for the individual person of color than it was with
status in determining the social position of the entire community of free people of color.
By the Civil War, the group identity of free people of color had evolved outside of
the courtroom as well, as evidenced by the late antebellum depictions of the “quadroon”
balls. By the 1840s a “quadroon” identity had little to do with complexion or perceived
ancestry.

Those who attended the balls readily admitted that the women attendees

“varied in hue” from “the lightest shade to the darkest ebony.” Instead it was their
upbringing, their “style and comportment,” and, most importantly, their status that
distinguished them and made them “quadroons” or “creoles of color.”
The creole of color identity gained strength as the nineteenth century progressed
until the Civil War, Reconstruction, and Redemption caused a major shift in the legioracial order.

The Thirteenth Amendment to the Constitution obliterated “legal”

distinctions between formerly free and formerly enslaved people of African descent. Of
course the cultural distinctions between these groups of people could not be so quickly
dissolved, and creoles of color took what they saw as their natural positions of leadership
in New Orleans’s post bellum black community. They concentrated their efforts in part
on improving the position of the freedmen by giving substance to the formal freedom
granted to all black people by the Thirteenth Amendment. Yet they also sought to elevate
their own social position by giving meaning to the formal U.S. citizenship and equal
protection granted to them (as the former slaves) by the Fourteenth Amendment.
In 1896, however, the United States Supreme Court, in a seven to one decision in
Plessy v. Ferguson, dealt a severe blow to the efforts of people of African descent in
Louisiana and throughout the United States. In upholding the constitutionality of Jim
Crow laws, the Plessy decision maintained the formal legal superiority of white men in
the United States. Moreover, by lumping all people of African ancestry (no matter what
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caste their ancestors belonged to in the antebellum period) under the category of
“coloured” for purposes of Jim Crow laws, Plessy obliterated the previously existing
legal distinctions between “negroes” and “people of color.” For Homer Plessy, the
named plaintiff in the case who claimed to be of one-eighth African descent and was a
self identified creole of color, the decision was ironic as well as tragic.
As I have shown throughout this dissertation, however, the legal system does not
operate in a vacuum, and legal transformations do not necessarily result in cultural
transformations (at least not on the same scale).

I return now to where I began this

dissertation, to the Creole Studies Consortium held at Tulane University in October,
2003. In one very telling moment of this conference a man of dark complexion living in
Oakland, California told everyone in the audience that he too, surprising as some may
have found it, was a “creole.” His announcement, guised as a question, produced a great
deal of murmuring that eventually turned into debate. Others in the audience argued that
he could not have been a “creole” because creoles had a very distinct look about them,
one that he did not have. Furthermore, creoles lived in Louisiana, or at least they were
born in Louisiana, while this man’s ties to the Pelican state were distant at best. The
Oakland man’s proclamation and the debates that ensued illustrate two important
elements of the historical development of creole identity (and, indeed, of all racial
identity formation). First, racial identity is constantly being contested and negotiated.
The Oakland could assert, but could not assume acceptance of, his identity as a creole.
How creole could he be, if no one else in the room identified him as such? Second, the
fact that the debate occurred at all in the forum that it did shows that the creole identity
has survived without the support of the authority of the law. The identity built by
Trudeau, Bechillon, Dupre, Auger and thousands of others during the Age of Revolution
both within and without the courtroom (an identity that came to be known as “creoles of
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color” or just plain “creoles”) was strong; so strong that even Plessy couldn’t tear it
down.
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