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from the Dean

the cost of PresiDentiaL eLections

During the presidential primaries, Senator John McCain attracted a lot 
of attention by complaining about the cost of elections and the lengths to 
which candidates go in order to raise money. Judging from the support 
he received, McCain’s concerns are shared by millions of voters.

The costs are staggering. Vice President Al Gore and Governor George 
W. Bush each will spend upwards of $150 million in their quest for the 
White House, not counting all the “soft” money spent on their behalf by 
dozens of interest groups. Senate contests in big states now cost upwards 
of $10 million. It is hard to find a House race with a price tag of less than 
a million dollars.

So, running for office is expensive. But compared to what? Not com-
pared to the cost of a Hollywood blockbuster, or to the total money spent 
on TV commercials during Superbowl Sunday. I am trivializing the is-
sue in order to make a point: electing a president is a darned sight more 
important than making a movie. Why should it cost less?

The Presidency is a uniquely important and difficult job. Bad Presi-
dential decisions could send the economy south, throw the country back 
into the $200 billion annual budget deficits of the 1980s, and get a lot of 
American soldiers killed in some ill-conceived military adventure. So, 
when I hear political pundits complain that the 2000 election may cost 
nearly a half-billion dollars, my response is, it’s worth every penny.

Our focus, therefore, should not be on the cost of presidential cam-
paigns, but on the sources of the money and on what candidates must do 
to obtain it. Is it true, as advocates of campaign finance reform argue, that 
the process of raising money—particularly “soft” money—is inherently 
corrupting, and therefore, that the larger the cost, the deeper the corrup-
tion? If one considers the logic of the situation, one might well come up 
with precisely the opposite hypothesis: the more expensive the campaign, 
the less significant will be the contribution, and thus the influence, of any 
single funding source. There is evidence to support both lines of argu-
ment. Before we rush to solve the problem of money in politics, we need 
a clearer sense of what the problem is.

The great thing about the field of public policy is that it offers an end-
less supply of topics. This edition of the LBJ Journal addresses several 
important ones, ranging from government regulation of the Internet to the 
restructuring of the defense industry. I am especially grateful to Colorado 
Governor Bill Owens for his thoughtful contribution.

Edwin Dorn
Dean
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The Spring 2000 volume of the LBJ Journal of Public Affairs marks the 
twelfth year of the Journal’s publication. The Journal is the oldest student-
run public policy journal in the country, and, as editors, we work hard 
to continue the tradition of showcasing stellar student work in the field 
of public affairs. In addition to the paper Journal, the Journal Online con-
tinues to provide lively discourse about current events through opinion 
submissions and thematic bulletin boards. Through the Journal Online, 
we aim to continue dialogue beyond the Spring edition of the Journal 
and expand that dialogue to our policymaking peers, alumni, and all 
interested citizens. We invite all readers to visit and contribute, at http://
uts.cc.utexas.edu/~journal.

In the Practitioner’s Corner of this year’s Journal, we are honored to 
have Colorado Governor Bill Owens, the first LBJ graduate to serve as 
a state governor. Owens is also the recipient of this year’s Outstanding 
Alumnus Award from the University of Texas Graduate School. In his 
piece, Owens reflects on the Columbine tragedy and the rising concern 
over gun control and violence in schools. 

Students articles examine the existing policy structures, applaud 
innovative solutions to new and pressing problems, and recommend 
future policy options. They mirror the diversity of interests of the LBJ 
student body, examining issues of Internet regulation, air quality, politi-
cal participation, judicial selection, military consolidation, water quality 
and political philosophy. While each article focuses on a specific policy 
arena, all the articles provide useful insights applicable to any field of 
public policy. For instance, Amy Sprague’s discussion of the initiative 
to increase popular participation in Brazil provides a promising model 
for citizen involvement in any community. We hope that the breadth of 
subjects addressed through this volume promote discussion and debate 
over the role of government and public policy in our lives. 

The publication of this volume would not have been possible without 
the resources and time of many people. Credit goes to this year’s edito-
rial staff for their initiative and dedication in pushing the Journal, both 
through its print and web forms, to a higher level of excellence. Addition-
ally, we owe many thanks to Marilyn Duncan, Doug Marshall, and María 
de la Luz Martínez of the Publications Office. The Publications Office was 
invaluable in their support and guidance through the publication process. 
We are grateful to Bob Vargas and Don Wallace of the LBJ School Business 
Office for their budgetary and logistical assistance. We would also like to 
thank Dean Edwin Dorn, our faculty advisor David C. Warner, and former 
Dean Max Sherman for their support. Most importantly, we thank the LBJ 
Foundation for their continued financial support of the Journal.

Erik Peterson
Eva Marie Stahl
Anthony Wier
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Practitioner’s corner

a Year after 
coLumBine: 
how Do we heaL a wounDeD cuLture?

I have been Governor of Colorado for just over  
a year now and I would like to say that my  
first year in office was primarily defined by 

passing the largest tax relief package in Colorado 
history. I would like to say my first year as Governor 
was primarily defined by the overwhelming ap-
proval the voters gave my plan to jump-start road 
construction without raising taxes. I would like to 
say that my first year was defined by the sweeping 
plan I unveiled to reform public education.

But I am not naïve. I know that my first year as Governor will forever be 
defined by the tragedy at Columbine High School and the soul searching 
of Coloradans and people all over the country in its aftermath.

I remember April 20, 1999, as if it were yesterday. I remember the 
moment I first heard about it, praying to God that it was a mistake. I 
remember going to the school and seeing the anguish on the faces of 
parents as they waited to hear whether or not their sons and daughters 
were alive. I remember the unbearable pain on the faces of the Columbine 
students. And I remember attending the funerals of the slain children 
whose promising futures were so brutally taken away from them.

In the wake of this tragedy, I heard from all across America the words, 
“Never again!” But ladies and gentlemen, as we approach the one-year 
anniversary of Columbine, I ask: Do we truly mean it? Do we truly have 
the courage to do what it will take to change a culture that produces such 
alienated and violent children?

Friends, I have thought about this question every day since April 20. 
And unfortunately, there is no easy solution. So many people are quick 
to blame it on guns. But in fact, those two killers broke scores of laws, 
and one more law—or a dozen more laws—wouldn’t have changed 

by bill owens,  
Governor of Colorado

When Bill Owens (LBJ Class of 
1975) was elected Governor of 
Colorado in November of 1998, he 
became the first LBJ School graduate 
to capture the gubernatorial seat in 
any state.  He is also the first Re-
publican in 24 years to win the top 
post in Colorado.  Before becoming 
Colorado’s 40th Governor, Owens 
had served as State Treasurer and as 
a member of the Colorado House of 
Representatives and Senate.  In his 
first few months in office, Governor 
Owens signed the largest tax relief 
package in Colorado history as well 
as legislation to fully fund education 
for the first time in a decade.  Gov-
ernor Owens also pushed through 
the legislature a comprehensive 
transportation package, which 
was overwhelmingly approved by 
Colorado voters on November 2, 
1999.  Governor Owens originally 
gave this address on February 29, 
2000, at the Heritage Foundation, 
Washington, D.C.
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the hate in their hearts. Others want to blame the 
parents. After all, how could they not know their 
sons were building an arsenal of bombs? And many 
of us want to blame violent movies, video games, 
and Internet sites. 

However, what all of these contributing factors boil 
down to is the fact that our culture is badly in need of 
repair and healing. Great civilizations are not made 
overnight, and they are rarely destroyed overnight. 
During the dark days of World War II, Winston 
Churchill angrily said about Britain’s enemies: “What 
kind of people do they think we are?” Well for more 
than two centuries Americans have believed that we 
are endowed by our Creator with certain unalienable 
rights. But the question is, does our culture truly cel-
ebrate and teach the values that made America the 
greatest nation on earth, or is our culture itself slowly 
eating away at the foundations of our nation?

It is important to remember that culture is more im-
portant than the state. It is an insight that a Polish priest 
had more than 40 years ago: If he could help re-awaken 
the true spirit of Polish culture, than the totalitarian 
communist regime would eventually crumble. And 
Pope John Paul II was certainly proven right.

A strong culture is created by free men and women 
of good character. Our friend James Q. Wilson says 
that character means empathy for others and self-
control, and that character is formed by the process 
of good habits—in all of our acts. What does this 
mean?

It means that the solution to youth violence will 
come one child at a time as parents teach their children 
the difference between right and wrong. The solution 
will come when parents turn off violent and hateful 
television shows. More importantly, it will come when 
parents teach their children how to discern the good 
from the bad. And it will come when we realize that 
we cannot abandon our children to the dark side of 
the Internet.

Friends, the solutions to youth violence will not 
be easy to find. Frances and I have two teenage chil-
dren and another headed that way. And they can run 
circles around their mom and dad when it comes to 
surfing the Internet. No one ever promised us that 
parenting would be easy. But it is essential.

Literally hours after the tragedy at Columbine 
took place, the finger-pointing started. So many 
people—both in and outside of Colorado—have 
tried to politicize the tragedy. They immediately 
started calling for more gun control laws. And at the 
margins, we in Colorado are trying to make it harder 
for criminals and children to access firearms. But it is 
not that simple. As I mentioned before, the killers at 
Columbine broke dozens of existing laws—murder, 

assault, possession of guns, and destruction of prop-
erty, just to name a few—within minutes of stepping 
onto the school grounds.

Fortunately, even some of those most personally 
affected by the tragedy understood the real cause of 
Columbine. I want to read to you some excerpts of an 
address given by Darrell Scott, father of Columbine 
victim Rachel Scott, before the Colorado House Judi-
ciary Committee. 

Mr. Scott told the Committee that:

The first recorded act of violence was when Cain 
slew his brother Abel out in the field. The vil-
lain was not the club he used, neither was it the 
NCA—the National Club Association. The true 
killer was Cain, and the reason for the murder 
could only be found in Cain’s heart. I am here 
today to declare that Columbine was not just a 
tragedy, it was a spiritual event that should be 
forcing us to look at where the real blame lies! 
Much of that blame lies here in this room. Much 
of the blame lies behind the pointing fingers of 
the accusers themselves.

Mr. Scott went on to read a poem that he wrote before 
he knew he would be appearing before the Judiciary 
Committee:

Your laws ignore our deepest needs, your words 
are empty air.

You’ve stripped away our heritage, you’ve out-
lawed simple prayer.

Now gunshots fill our classrooms and precious 
children die,

You seek for answers everywhere and ask the 
question, ‘Why?’

You regulate restrictive laws through legisla-
tive creed

And yet you fail to understand that God is what 
we need.

Now, I can only imagine the pain Darrell Scott 
has gone through every day since the murder of his 
daughter. But I can certainly understand his frustra-
tion with misguided blame. As Mr. Scott said, “The 
real villain lies within their hearts.”

But friends, I know that there is still more good 
than evil in this world. I saw it first hand because, 
while the tragedy at Columbine High School showed 
us the absolute worst in two young men, it brought 
out the very best in the people of Colorado.

We saw David Sanders—a man, a teacher, a 
father—sacrifice his own life to save the lives of doz-
ens of students to whom he had dedicated so many 
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years of his life. We saw groups of students helping 
one another to avoid the gunfire, and then dropping 
to their knees in prayer, clinging to each other for 
support and hope. 

We saw men and women of law enforcement put-
ting their own lives on the lines, moving toward the 
sound of gunfire.

We saw neighbors give of their time, their money, 
and their prayers to victims and their families. We 
saw Colorado embrace the Columbine community, 
grieving with families and friends whose lives were 
shattered by the horrible tragedy. And that night 
across America we saw parents hold their children 
a little tighter and a little longer before putting them 
to bed. 

Those same parents, however, were asking them-
selves: What has happened to the days when we could 
let our children play outside unsupervised? What has 
happened to the days when the only guns and knives 
our children possessed were plastic and came with a 
Halloween costume? 

Don’t tell me those days are gone forever—I don’t 
believe that. I believe that the history of America 
shows a country and a people that have, time after 
time, walked up to the very edge of the abyss, looked 
over, and stepped back. We have done so in the past 
and we can do so in the future. For an example of 
this, one only needs to look at the dramatic drop in 
crime rates, as Americans stopped making excuses 
for criminals and instead started locking them up. We 
walked up to the very abyss when it came to crime, 
looked over, and decided to do what we had to do to 
reclaim our streets.

Unfortunately, we—as a society—seem to have 
increasingly blurred the lines of right and wrong. 
When people in the highest political offices say, “Do 
whatever you have to do—just don’t tell me about 
it,” or, as Vice President Gore said when asked about 
his questionable fundraising methods, “There was no 
controlling legal authority,” we are sending the mes-
sage that, by removing yourself from responsibility, 
you won’t get in trouble should your questionable 
conduct be discovered. 

This is not a message we want to send to our chil-
dren.

A message such as this seemingly gives our chil-
dren license to do wrong, as long as they can justify 
their actions in their own minds.

You may remember thirty years ago when Senator 
Daniel Patrick Moynihan warned us about the risks of 
“defining deviancy down.” Basically, Senator Moyni-
han said that we are at risk—year to year and genera-
tion to generation—of lowering our moral standards 
so that what used to be considered deviant behavior 

is now considered acceptable behavior. 
Senator Moynihan predicted this trend would 

continue, damaging our families and our society—par-
ticularly minorities. People called him foolish. People 
called him racist. And regrettably, our culture did not 
heed his warning. Yet look at what has happened in 
thirty years—and not just to minority families. We are 
seeing school yard shootings where kids 13, 14, and 15 
years old from middle-class white suburban families 
murder their classmates in cold blood. We are seeing 
young girls in middle school having babies, and all too 
often abandoning them in toilets and trash bins. We 
are seeing boys fathering children and then walking 
away to let someone else assume their responsibility. 
America’s inner cities are filled with young men who 
are Godless, fearless, jobless, and fatherless. 

I want to talk about that for a minute—the fact that 
too many children are growing up without a father. 
A report released last year by the National Center for 
Fathering shows that more children are growing up 
today without fathers in their homes than ever before. 
In 1960, 8 percent of America’s children were living 
with their mother only. That number was up to 18 
percent in 1980 and this year is up to 24 percent.

As disturbing as this trend is, there is amazingly 
little concern expressed among social scientists about 
the ramifications of this trend.

While issues such as youth crime and violence, 
illiteracy, and teenage pregnancy are debated almost 
daily, we practically ignore the correlation between 
these issues and fatherlessness. Yet it has been shown 
conclusively that children who are raised without an 
involved father are much more likely to experience 
juvenile crime, teen pregnancy, and poor school 
performance than are children who have an active 
father present.

Sadly, it is also evident that these trends are far 
more prevalent in boys than in girls. Let me offer a 
few stark statistics:

• Reading and writing scores in Colorado show 
that boys are consistently at least 10 percent 
behind girls in reading and writing profi-
ciency.

• Boys under the age of 18 commit five times 
more violent crimes than girls the same age.

• While there are more college age men than 
women in America today, far more women 
go on to college than men.

• And, perhaps most disturbing, boys are five 
times more likely to commit suicide than 



vol. xii 7

lbJ Journal of PubliC affairs

PraCTiTioner’s Corner

girls.

So what has happened to the American family? 
What has happened to the days when marriage was a 
sacred vow taken between a man and a woman? What 
has happened to the days when families sat down for 
meals and talked about what was going on in their 
lives? What has happened to the days when children 
saw their parents as role models? Let me share some 
more statistics with you:

• Children living with a single mother are six 
times more likely to live in poverty than are 
children whose parents are married.

• Three-quarters of all women applying for 
welfare benefits do so because of a disrupted 
marriage or live-in relationship. 

• Children in stepfamilies and single-parent 
families are almost three times more likely to 
drop out of school than are children in intact 
families.

Friends, it is clear to me that there is an answer 
to the cultural challenge we face. It is clear that we 
must once again look over the abyss, step back, and 
strengthen our families. Let me say it again—we must 
strengthen our families. There is no institution more 
important to our success. Strong families are our first 
and most important bulwark against youth violence 
and other social pathologies.

And one of the most important things government 
can do to help strengthen American families is to 
lessen the tax burden on our families.

In 1950, just 2 percent of the average families’ earn-
ings went to the federal government. That number 
was up to 17 percent in 1970 and all the way up to 25 
percent in 1995. Since 1950 the federal government’s 
effective tax rate on our families has gone from 2 per-
cent to 25 percent. The average American family of 
four now pays more in taxes than the family members 
spend on their own food, clothing, shelter, and trans-
portation. No wonder that even with a prosperous 
economy so many people continue to feel like they 
live paycheck to paycheck.

And, we are seeing more working mothers and 
fathers who would rather be stay-at-home parents, 
but they realize that they need both incomes in order 
to pay the increased taxes.

That is why in Colorado I have made tax relief a 
major priority. Last year I signed the largest tax cut in 
the state’s history—including a permanent reduction 
in the state’s income tax—and we will cut taxes again 

this year. We reduced the tax on capital gains and we 
eliminated the marriage penalty tax—something I 
know many of you here in Washington are working 
for at the federal level.

As Governor, I may not be able to give Colorado 
families more hours each day to spend with each other, 
but I can certainly do my part to see that they keep 
more of the money that they worked so hard to earn.

We need to support families because it is within the 
family that children learn the common-sense values 
of faith, honesty, and hard work.

A second place where children learn these values 
is at school—or at least they should. Unfortunately, 
too many children are being allowed to fall through 
the cracks in today’s public school system. 

Too many of our children face the prospect of 
failure and poverty because we are failing to prepare 
them with high-quality education—not just in terms 
of academia, but also with regard to character. 

Some of you may be familiar with a landmark 
report—published in 1983—entitled A Nation at Risk. 
This report focused our attention on the decline of 
educational achievement among high school grad-
uates—and the sobering consequences of poverty, 
ill-health, and violence. The report stated that, “Our 
nation is losing the war on ignorance.” 

Well, it is 17 years later and we are still a nation 
at risk. Why is it that a survey in the 1940s listed the 
top five disciplinary problems in public schools to be 
talking, chewing gum, making noise, running in the 
halls, and getting out of turn in line? 

Colorado has the best-educated citizens in our 
country, measured by college graduates and graduate 
degrees per thousand residents. Yet:

• Thirty percent of Colorado’s third grade stu-
dents cannot read at grade level.

• Nearly 50 percent of Colorado’s seventh grade 
students cannot read at grade level.

• One-half of all Hispanic students drop out of 
school.

As Governor, I have made public education reform 
my top priority. My entire education reform plan is 
centered on the belief that every child—rich or poor, 
white or minority—can learn. And that during the 
seven hours a day that children are in school, they 
can certainly be taught the basics of reading, writing 
and mathematics.

And while most of America’s private institutions 
have changed dramatically over the last twenty years, 
America’s most important institution—our public 
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schools—have not.
Let me tell you of an all-too-typical dilemma of a 

mother with an elementary school child. Mom must 
be at work by 8:00 a.m., but school doesn’t start until 
8:30. So the mother must find daycare before school 
starts, find a way to get her eight-year-old daughter 
to school while she is at work, and then find daycare 
again after school is out.

Now let me tell you about a father who can barely 
get his teenage son out of bed to be at school when 
it starts at 7:30 a.m. And every afternoon, the father 
worries about what his son will be up to after school 
gets out at 2:30, with good reason. After all, when I 
talk with law enforcement officers about youth crime, 
one thing is clear: Youth crime peaks in the afternoons 
between 3:00 and 6:00, when our children are home 
but their parents are not.

To me, one simple way government can help both 
of these parents is to switch the time school starts. 
Let elementary school start at 7:30 in the morning—
young children are up anyway and parents won’t 
have to find daycare before work. And why not 
start high school at 8:30—saving millions of parents 
the daily aggravation of dragging a teenager out of 
bed—and keeping the teenager in school later in the 
afternoon rather than out in our neighborhoods caus-
ing trouble.

These may seem like simple ideas, but unfortu-
nately all across America the public education es-
tablishment is resistant to changes that would help 
parents watch over their children.

But what frightens me is the influence that the rest 
of the world has on our children. You think they are 
safe at school and you think they are safe at home, but 
what happens when they are not under the watchful 
eye of you or their teachers.

I don’t often talk about the visit I made to Colum-
bine High School the day after the tragedy. 

Frankly, images of the bloody hand stains on the 
carpet and the killings in the library will be with me 
forever—they are not something I want to mentally 
or verbally relive.

I do, however, want to share with you something 
that I noticed while walking through Columbine’s 
drama classroom. As with many high school drama 
departments, there were movie posters hanging on 
the walls. What stuck out in my mind, however, was 
which movies these posters advertised. Not posters 
like “Gone With the Wind,” but more like “Natural 
Born Killers.” Not “Casablanca,” but “The Termina-
tor.” Not “The Sound of Music,” but “Die Hard.”

This is what our children are seeing when they go 
to school.

This is what our children are taught at school.

This is what the children at Columbine saw.
Maybe we can’t monitor what our children are ac-

cessing every time they are on the Internet, and maybe 
we can’t monitor what our children see every time they 
turn on the television, but we absolutely can monitor 
what they see when they walk into our classrooms.

Thus, I return to my earlier point about healing 
our culture. It must be done one man and woman of 
character at a time. We must be willing to stand up 
and say, for example, “Those posters have no place 
in our schools.”

I have heard over and over again that there is noth-
ing much we can do about the situation—that it is out 
of our hands. It makes me feel like the little girl who 
kept standing up in the front seat of the car. Finally, 
her mother pulled the car off onto the shoulder of the 
road and fastened the child into the seat belt.

The little girl pouted and then after a minute 
snapped at her mother, “I may be sitting down, but 
in my heart I’m still standing up.”

Well, I identify with that feeling. The current dam-
aged state of our culture has us sitting down, but in 
my heart, I’m still standing up. And I’m asking that 
each of you stand up with me. I challenge you to find 
a way to change our culture at every opportunity. We 
are all in this together. We can sit and think or we can 
act. I prefer to act.

During the past year, especially in the wake of the 
impeachment trial, conservatives in America have 
waged a spirited internal debate. Some believe that 
we must—more now than ever—press our case in 
politics, in the media, and in the culture about reaf-
firming the fundamental values of America.

Others have said that no, because we have failed 
after decades of trying to change the system from 
within, we must instead build up separate institutions 
in education, media and entertainment that reflect our 
values, and wait for a better time. 

I do not want to get into that debate today or 
even to take sides in it. But I do think it is healthy 
for conservatism to take a good, critical look at itself 
and ask: What have we accomplished and where are 
we going? We can be proud that we beat the Soviet 
Union, balanced the budget, and reformed welfare. 
Yet many of our goals are still unmet.

What I’d like to say to both sides of this debate is 
this: Always remember that Americans are a tolerant 
people. It is one of our great virtues. After all, the 
melting pot of people that made America what it is 
required a great deal of tolerance for different customs 
and religious beliefs.

Thus, when we set boundaries between right and 
wrong, when we say there are some things you just 
can’t do, we must do so in a way that doesn’t put 

PraCTiTioner’s Corner
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people down but appeals to, as Abraham Lincoln said, 
“the better angels of their nature.” Whether we are 
engaged in the political arena or building a separate 
set of moral institutions, we must do so with charity 
in our hearts.

Americans quite properly do not like people who 
live in glass houses yet throw stones. None of us is 
perfect. But if day by day we demonstrate our resolve 
in being people of character—both in how we indi-
vidually live our lives as well as conduct ourselves 
politically—we will prevail.

PraCTiTioner’s Corner

Almost twenty years ago, in defining the battle 
against communism, Ronald Reagan said that “the 
real crisis we face today is a spiritual one; at root, it is 
a test of moral will and faith.” And friends, we won 
that battle and defeated communism. We must today 
continue to heed Reagan’s words, this time against an 
enemy of our own making: a wounded culture.

In our daily actions, we can make a difference. All 
we need is courage. We’ve looked over that abyss. We 
have done it before and we can do it again.

Thank you. 
 LBJ 
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eYes onLY: 
how congress sought to Protect 
chiLDren from “inDecencY” onLine

How do you maintain the right of free speech for 
adults while also protecting children in a medium 
which is available to both?1

Rep. Newt Gingrich (R-GA)

The Internet represents a new and intriguing laboratory for freedom of 
expression. Any person with access to a computer and a modem can take 
advantage of the vast communicative, educational, and entertainment 
resources found on the Web and through other online providers. The 
Internet allows businesses, family, and friends to send electronic mail to 
one another, consumers to purchase goods and services without leaving 
the comfort of their homes, and schoolchildren to tap into endless archives 
of facts, figures, and lessons. 

The Internet’s freedom, however, comes with qualities that many 
people deem undesirable. Due to the very nature of the Internet, which 
operates unregulated, there is little policing of the content that is available 
to users. During the early 1990s, as more and more Americans became 
regular Internet users, growing concern spread across the nation about 
the availability and ease of access to perverse and pornographic material, 
especially images, that could be easily viewed by children. 

According to John W. Kingdon, political science educator at the 
University of Michigan, “conditions that violate important values are 
transformed into problems.”2 Families and conservative groups across 
America took note of a growing number of incidents in which children, 
whether by accident or intentionally, were found to be viewing obscene 
and pornographic material online. This revelation troubled the public at 
large, particularly social conservatives. In their eyes, the more pressing 
concern was the protection of children from such material. While a civil 
liberties argument could be made for the right of adults to view porno-
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graphic materials in the privacy of their homes, few 
if any Americans would condone such activity on the 
part of children.

During the 104th Congress, parents’ groups and 
social conservatives, led by the Christian Coalition 
and the Family Research Council, began a lobbying ef-
fort to shield children from what they saw as obscene 
content on the Internet. They took their cause to Wash-
ington, and found sympathetic ears in many members 
of Congress. Coupled with this lobbying effort was 
the release of a Carnegie Mellon report during the 
summer of 1995 on the prevalence of pornography 
online. According to that report, 
“digitized pornographic images 
are widely circulated in all areas 
of the country.”3 

Lawmakers took advantage of 
a key opening in the legislative 
agenda during the 104th Con-
gress to introduce their decency 
measure. That opportunity came 
in the form of a massive over-
haul of the nation’s telecom-
munications law, which was 
written in 1934. Democrats in 
Congress had initiated work on 
this telecommunications over-
haul in 1993, and by 1995, the legislation had gained 
remarkable momentum. Republicans who emerged 
victorious from the 1994 elections were eager to pro-
mote greater competition, which was the foundation 
of the larger telecommunications legislation, among 
telephone and cable television companies through 
deregulation. This landmark legislation provided the 
platform and legitimacy that the decency measure 
needed, as debate often centered on the implications 
of the unprecedented growth and innovation in the 
telecommunications and computer industries.

KeY PLaYers

The First Amendment shouldn’t end where the 
Internet begins.4

Marc Rotenberg, Electronic  
Privacy Information Center

The Lawmakers

Fueled by the growing public concern over Internet 
content, conservative lawmakers attempted to solve a 
complex problem with a simple solution. The impetus 
for protecting children from inappropriate content 
on the Internet was embodied in legislation that 
would soon become the Communications Decency 

Act (CDA). By introducing a measure to ban indecent 
material from the Internet, Senator James Exon (D-NE) 
provided the catalyst for legislation to protect children 
from harmful online content. 

Supporters of the CDA sought to drastically limit 
the types of materials that could be published on the 
electronic medium. According to Senator Exon, his 
legislation was “proposed in the context of this in-
formation revolution that is exploding in our society. 
Just as we modernize the rules which apply to the 
telecommunications industry, we need to modernize 
the rules which apply to the use of their products and 

their services that are going to 
be distributed in a form that 
we never even imagined previ-
ously.”5

The introduction of Exon’s 
proposal was a first, quick at-
tempt by lawmakers to define 
indecency, a vague legal term, 
as a proper measurement for 
Internet content. According to 
Congressional Quarterly, “Inde-
cency is a broad and ill-defined 
standard that can be interpreted 
to mean simply profanity, as it 
was in the 1978 case Federal 

Communications Commission v. Pacifica Foundation.”6

The rush to action of lawmakers may have 
spawned tunnel vision, or in this case monitor vision. 
The inability of lawmakers to conceptualize a wide 
and diverse collection of policy alternatives may have 
impacted their ability to sufficiently analyze subse-
quent policy consequences.

Lawmakers obviously did not foresee the conse-
quences of the CDA, which would ultimately ban 
material, albeit for the protection of children, that 
adults have the right to view. For instance, a web site 
containing breast cancer prevention pictures, perhaps 
inappropriate for children to view, would still be 
an essential resource for adults. Industry lobbyists 
raised legitimate concerns over such consequences if 
the CDA was passed, and this quickly threatened the 
very survival of the legislation. Lawmakers would 
soon discover that their proposal lacked the fortitude 
to be implemented because of its apparent disregard 
for the principles of freedom of speech.

Other lawmakers played an important role in the 
developments that led to the passage of the CDA. 
Among the more prominent were Senators Slade Gor-
ton (R-WA), Daniel Coats (R-IN), Patrick Leahy (D-VT), 
and Representative Thomas Bliley (R-VA). But Exon 
clearly took the lead on this project, and would remain 
a central figure throughout the entire debate.

While a civil liberties 
argument could be made for 
the right of adults to view 
pornographic materials in 
the privacy of their homes, 
few if any americans would 
condone such activity on 
the part of children.
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InTeresT Groups

Interest groups such as the Christian Coalition, the 
Family Research Council, and parental support 
groups quickly became key players in supporting 
lawmakers’ efforts to control content on the Internet. 
They supported the Communications Decency Act 
and even wanted greater protection for children 
against indecent images on the Internet. 

As mentioned in the Washington Post, the Christian 
Coalition became a forerunner in a “growing wave to 
restrict various on-line nastiness” by making the ef-
fort a prominent part of their new “Contract with the 
American Family,” a contract to improve American 
family values. 7 In the Coalition’s view, eliminating 
indecent images from the web would aid in their 
values campaign.

The InTerneT/CompuTer IndusTry

The key opponents to the CDA were members of the 
Internet and computer industry, from software com-
panies to independent web page organizations. Their 
weapon of choice was the First Amendment right to 
free speech, and with it they hoped to convince the 
judiciary to strike down the CDA as unconstitutional. 
Instead of regulations, they proposed to take advan-
tage of technological solutions to safeguard children 
from harmful content online. 

The “motherhood values” addressed by Deborah 
Stone, author of Policy Paradox and Political Reason, 
best defines the stance taken by the Internet industry 
against the CDA. Stone suggests that there are “values 
of community life that give rise to controversy over 
particular issues: equity, efficiency, security and lib-
erty. These values are motherhood values: everyone 
is for them when they are stated abstractly, but the 
fight begins as soon as we ask what people mean 
by them.”8 The controversy surrounding the CDA 
revolved around what would be banned from the 
Internet and how. 

Many lawmakers felt that all indecent material 
should be banned and that anyone who violated the 
law should be fined or prosecuted. The Internet in-
dustry suggested that other methods could be equally 
effective in protecting children from indecent material 
while maintaining the sanctity of free speech. They 
promoted the use of filtering software, a tool used to 
restrict the access of children to specific web sites or 
Internet content according to keywords, such as “sex,” 
which they might enter into a search engine. Such 
software places the onus of monitoring a child’s In-
ternet activity on parents, rather than the government. 
“There’s a delicate balancing act between protection 
of minors and the widespread use of the Internet 
for communication, education, and commerce,” re-

marked Ann Duvall, president of Surfwatch Software, 
Inc., an Internet filtering software company. Filtering 
software “is a far more viable and less restrictive so-
lution than government censorship.”9 Although the 
proposal of filtering software remained a vital tool for 
the industry’s fight against CDA, their core argument 
was encapsulated by the First Amendment. 

The Internet industry proved to be well-organized 
and expressed in one united voice some key argu-
ments. First, if all material deemed objectionable to 
children were removed, the attractiveness of the Inter-
net in the eyes of adults might be diminished. Another 
portion of their argument questioned why the Internet 
could be censored when print media is not censored 
and is protected by the First Amendment. An editor of 
Yahoo! Internet Life, an interactive website and print 
magazine, called the CDA “frightening and profane,” 
adding, “their print has first amendment protection, 
but what about the Internet?”10

The whITe house

The White House did not remain on the sidelines dur-
ing this controversy.11 In principle, President Clinton 
agreed with the goal of keeping indecent material 
off the Internet, but he did not agree with Senator 
Exon’s proposal for accomplishing this goal. The 
White House supported proposals in favor of using 
screening technologies to prevent children from see-
ing inappropriate material on the Internet, but did not 
support proposals to eliminate free speech materials. 
Towards the end of the CDA controversy, President 
Clinton encouraged the creation of a “computer V-
Chip,” similar to the type used in televisions that 
parents use to screen what television programs their 
children may watch.

The CourTs

The final key player emerged as an inevitable result of 
such controversial arguments. The courts, specifically 
the Supreme Court, eventually became the “defining” 
link to interpret the CDA’s meaning and determine 
how it would be implemented. Figure 1 summarizes 
the issues addressed by each of the key players.

communications DecencY act

It is no exaggeration to say that the most disgust-
ing, repulsive pornography is only a few clicks 
away from any child with a computer.12 

Senator James Exon (D-NE)

Having successfully placed his proposal on the con-
gressional agenda, Senator Exon was faced with the 
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Figure 1

Issues Addressed by the Key Players

Lawmakers

The Courts In
dust

ry

Protection of
Children Online

Ban on
Indecent
Material

Technological
Devices

Lawmakers:
• Protection of minors
• Regulation of Internet industry
• Prosecution of violators

Internet/Computer Industry:
• Protection of “Free Speech”
• and First Amendment
• Self regulation

The Courts:
• CDA contains too many ambiguities
• Definition of indecent is too vague

Interpretation of
1st Amendment

immediate task of testing whether his colleagues had 
the political will to act in order to protect children 
from indecent content online. Mark Rushefsky, po-
litical science professor at Southwest Missouri State 
University, states that “whoever can define and frame 
the discussion of an issue will generally prevail in 
policy disputes.”13 After seizing the agenda, Exon was 
primed to convey the public’s trepidation over the ac-
cessibility of pornography online to his colleagues in 
order to win approval for his decency measure.

Exon’s amendment, co-sponsored by Slade Gor-
ton (R-WA) and unveiled in February 1995, sought 
to criminalize the act of making obscene content 
available online, and in particular making indecent 
content available to children. Were the indecency 
standard applied to the Internet, it would mean that 

constitutionally protected photographs found in adult 
magazines in the print medium, for instance, would 
be prohibited from being published online. 

Use of a computer, particularly electronic mail, to 
harass another individual would also be unlawful 
under Exon’s proposal. The maximum penalty for 
such unlawful conduct would amount to two years 
in prison and a fine of $100,000. Exon’s argument was 
centered around security, in this case the protection 
of children. Matched against this approach were civil 
libertarians and members of the Internet industry, 
who saw the issue to be one of free speech online.

The Internet industry saw technology as the key 
element to appease both sides. Parents, librarians, 
and other adults could utilize filtering software as 
an effective way to protect children from harmful 
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content. At the same time, though, adults would not 
be subject to censorship from any material that was 
determined to be indecent. The Center for Democ-
racy and Technology, a key industry activist group, 
felt that “given the unique user control attributes of 
interactive media, as well as the great abundance of 
capacity, it is unconstitutional to regulate indecency 
in this new medium.”14

The industry found allies in lawmakers such as 
Senator Patrick Leahy (D-VT), who saw little need at 
the present for governmental intervention. “Maybe 
some day,” Leahy said, “we will accept the fact that 
there is some responsibility on the part of parents, 
not on the part of the U.S. Congress to tell children 
exactly what they should do and 
read and see and talk about as they 
are growing up.”15 Instead, Leahy 
proposed an alternate amendment, 
which was ultimately unsuccess-
ful, that called for a six-month 
study to look at the potential for a 
technological solution. The White 
House also hoped to see lawmak-
ers take advantage of technology 
to protect children from this mate-
rial, rather than to criminalize the 
process whereby material is made 
available online. Furthermore, the 
Justice Department feared that the 
Exon amendment would result in an “enforcement 
nightmare that would criminalize constitutionally 
protected speech.”16

After successfully navigating his decency measure 
through the committee process, Senator Exon encoun-
tered the first significant test of his proposal on the Sen-
ate floor in June 1995 during the debate over S 652, the 
larger telecommunications bill. In a very public display, 
Exon deftly used carefully chosen rhetoric and some 
important symbols to shape his argument. The most 
effective symbol was Exon’s “blue book,” purported 
to be a binder that contained vile pornographic im-
ages downloaded from the Web and readily accessible 
to children. Exon then invited his colleagues to view 
these images privately in the Senate chamber, but still 
in full view of the C-SPAN cameras that provide live 
broadcasts of congressional proceedings. Soon after, 
the Senate voted in favor of a somewhat tougher ver-
sion of Exon’s original amendment, one that stripped 
away an item that protected operators of computer 
networks and Internet access providers from prosecu-
tion, by an overwhelming 84–16 margin. Aware of the 
huge support for this amendment, opponents, includ-
ing the White House, may have been deterred from 
any attempts to derail the measure.

Initially, the House was less inclined to back the 
criminal provisions of the Senate’s decency mea-
sure. Instead, representatives proposed asking the 
Justice Department to investigate whether existing 
laws against disseminating obscenity and pornog-
raphy would apply to computer networks. An-
other provision called for the Justice Department to 
evaluate technology that could block children from 
harmful web sites. However, by the time the House 
version of the telecommunications legislation, HR 
1555, had reached the floor, Commerce Committee 
Chairman Thomas Bliley (R-VA) had inserted an 
amendment that included criminal language re-
garding the dissemination of indecent material to 

minors.17 Finally, in conference 
committee, the decency measure 
took a form more similar to the 
one originally passed by the 
Senate. First, House conferees 
inserted language that would 
provide a legal shield for Internet 
providers that made a “good 
faith” effort to screen their con-
tent. Second, conferees backed a 
provision that included language 
to preclude the dissemination 
of indecent material, rather than 
the more narrow definition of 
obscene.18

In a rare demonstration of bipartisanship dur-
ing the 104th Congress, Republicans and Democrats 
worked out their differences and passed the telecom-
munications overhaul, S 652, on February 1, 1996, by 
a tremendous margin (House, 414–16; Senate 91–5). 
Included as an amendment in S 652 was the Com-
munications Decency Act (CDA), which Senator Exon 
had first introduced exactly one year earlier. The final 
version of the CDA banned the dissemination of in-
decent material on the Internet and online services. 
It also established a legal defense for services and 
Internet access providers that made a good faith ef-
fort to block indecent material. Finally, the maximum 
punishment under the law would carry a two-year 
prison term and a $250,000 fine.

The debate, consideration, and passage of the CDA 
demonstrated lawmakers’ incremental approach to 
the policy process. Rather than the laborious process 
of considering appropriate regulation for the Internet, 
and all of its products, services and devices, lawmak-
ers were focused in their attempt to protect children 
from indecent material on the Internet. Senator Exon 
summed up the process: 

the most effective 
symbol was exon’s “blue 
book,” purported to be 
a binder that contained 
vile pornographic images 
downloaded from 
the Web and readily 
accessible to children.
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The Communications Decency Act is not a 
panacea. What the legislation will do is give law 
enforcement new tools to prosecute those who 
would use the computer to make the equivalent 
of obscene telephone calls, to prosecute electron-
ic stalkers who terrorize victims, to clamp down 
on the electronic distributors of obscene materi-
als, and to enhance the chances of prosecution 
of those who would provide pornography to 
children via the computer.19 

Immediately after President Clinton signed S 652 
on February 8, 1996, civil liberty groups and industry 
activists raised serious objections to the bill’s decency 
provisions. While Congress stepped aside for the time 
being, the larger debate over the definition and con-
stitutionality of indecency was still heating up.

reno v. aCLu

Government regulation of the content of speech 
is more likely to interfere with the free exchange 
of ideas than to encourage it.20 
Justice John Paul Stevens, writing for the Court in 

Reno v. ACLU

As expected, the Internet and computer industry’s 
response to the passage of the Communications 
Decency Act was strong and clear—they argued the 
legislation was a clear violation of the right to free 
speech. They were ready to challenge the law and 
voice their opinion against regulation of the Internet 
in the name of protecting children.21 In February 1996, 
after the passage of the CDA, the American Civil 
Liberties Union (ACLU), as well as Microsoft and the 
American Library Association, filed lawsuits seeking 
to overturn the indecency provisions. 

The lawsuits contended that the CDA “violated 
the free speech rights of minors and adults alike” and 
“pointed out, indecent—as opposed to obscene—
material was constitutionally protected, at least as to 
adults.”22 In June 1996, the Federal District Court in 
Philadelphia struck down the CDA, followed by a 
similar ruling in New York. The three-judge panel 
in the Philadelphia case watched on terminals as 
plaintiffs demonstrated uses of the Internet. The trial 
turned into a technological demonstration as well as 
a legal argument. The court issued a unanimous rul-
ing that the CDA was unconstitutional. Furthermore, 
it stated that the law constrained constitutionally 
protected speech and that “the legal defenses were 
technologically or commercially infeasible for many 
users.”23

Immediately following the Philadelphia ruling, 
the Justice Department appealed its case to the U.S. 
Supreme Court. In June 1997, in Reno v. ACLU, by a 7-2 
opinion with Justice John Paul Stevens writing for the 
majority, the Supreme Court found the Communica-
tions Decency Act to be unconstitutional. Justices San-
dra Day O’Connor and William Rehnquist dissented. 
Justice Stevens, like the judges in the Philadelphia 
case, cited many provisions of the CDA as vague. 

The first ambiguity of the CDA Justice Stevens 
mentioned was the unrealistic criminal sanctions the 
CDA would establish if upheld. Justices challenged 
Deputy Solicitor General Seth Waxman on a vague 
interpretation of the law that could potentially send 
parents to prison for allowing their children to view 
indecent material on a home computer. The Court 
also concluded that the CDA could “make every 
high school student guilty of a federal crime for talk-
ing over the Internet with other students about their 
sexual experiences.”24 A second ambiguity found 
by Justice Stevens was the government’s defense of 
the use of software to prevent minors from viewing 
indecent Internet material. The pervasiveness of the 
Internet would make this defense economically infea-
sible on a universal basis.

Overall, the Supreme Court concluded that the 
government could not ban information on the Inter-
net that adults have the right to view. In the Court’s 
opinion, Justice Stevens concluded that the law “ef-
fectively suppresses a large amount of speech that 
adults have the constitutional right to receive and to 
address to one another.”25

With Court-defined boundaries on their side, Inter-
net advocates cheered the fall of the CDA. Jerry Ber-
man, executive director of the Center for Democracy 
and Technology, proclaimed that “the Supreme Court 
has written the Bill of Rights for the 21st century.”26 As 
expected, supporters of CDA were bitter. They vowed 
to introduce new legislation and continue their fight 
against indecent material on the Internet in support 
of American families.

concLusion

Overly restrictive legislation will make one of 
the best free-enterprise experiments a hollow 
shell.27

Senator Patrick Leahy (D-VT)

The rush to action of lawmakers may have ultimately 
doomed the Communications Decency Act. The legis-
lation was hastily written, and its vague references to 
“indecency,” coupled with its infringement upon civil 
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liberties, led the Supreme Court to rule that the CDA 
was unconstitutional. Even before this ruling was 
handed down, the appetite for strict, governmental 
regulation of the Internet, a booming and lucrative in-
dustry with limitless potential for future growth, had 
dissipated in Washington. The CDA’s chief architect, 
Senator James Exon, had even indicated a willingness 
to back away from some of the law’s more stringent 
components.28

Shortly after the decency measure had passed its 
first test in the Senate in June 1995, Commerce Com-
mittee Chairman Larry Pressler (R-SD) reflected upon 
the debate over indecent material by noting that it 
“seems to be the subject of the hour, and Americans 
are concerned, rightly so.”29 Amidst a historic rewrite 
of the nation’s 60-year-old 
telecommunications law, 
members of the 104th Con-
gress were able to return 
home to their districts with 
evidence that they were 
cleaning up the Internet for 
the nation’s children.

Despite any disappoint-
ment resulting from the 
Court’s decision, lawmak-
ers could still claim an im-
portant victory. Herein lies 
the paradox suggested by 
Deborah Stone of taking a victory away from an 
episode of defeat. Not long after first introducing his 
decency measure in 1995, Senator Exon remarked that, 
“Regardless of what happens from here, I think we can 
declare a major victory in highlighting the situation that 
many people had only winked at before.”30 The very 
public debate over indecent material on the Internet 
had served many purposes. Of utmost importance, 
it had raised a red flag to parents, schools, and other 
adults that for all of its wonderful resources, the Inter-
net was an element ripe with objectionable content and 
pornographic images. Censorship, however, was not 
the solution, as Internet content is free speech that is 
protected by the First Amendment. But congressional 
action and the publicity of the ensuing debate undoubt-
edly had an impact on how parents would monitor 
the Internet activity of children in the future, whether 
through more careful personal observation of those 
activities or the use of filtering software.

Typical of the cyclical nature of American politics, 
lawmakers returned to address the issue of protecting 
children online during the closing months of the 1998 
session. Legislators inserted the Child Online Protec-
tion Act (COPA) into the Fiscal Year 1999 omnibus 
spending law. On the issue of shielding children 

from content, lawmakers set penalties for companies 
that exposed children to material deemed “harmful 
to minors.” Perhaps more importantly, and evidence 
that lawmakers were beginning to identify and take 
note of additional problems surrounding the activities 
of children on the Internet, the overall scope of COPA 
was more expansive than CDA. An important new 
provision barred companies from soliciting personal 
information from children without those companies 
first receiving the consent of parents.

Less than a month after COPA was passed, a federal 
judge issued a temporary restraining order barring the 
enforcement of the law. Once again, specific elements 
of COPA pertaining to the censorship of material were 
challenged on First Amendment grounds. Regardless 

of the outcome of this latest 
court challenge, the issue of 
monitoring children’s activi-
ties on the Internet received 
considerably heightened at-
tention during the 1990s due 
to the efforts of lawmakers.

All of this legislative ac-
tivity also had an important 
impact on the Internet in-
dustry itself. The prospect 
of governmental regula-
tion caused serious alarm 
throughout the Internet in-

dustry. Subsequently, the industry pushed forward 
with its own solutions to protect children online. In one 
substantial effort, industry giants including America 
Online and Microsoft teamed with others to create Get-
NetWise, a web site devoted to providing parents with 
the necessary tools, tips, and guidelines to ensure the 
safety of their children while they are on the Internet. 
A growing number of companies on the Internet have 
also developed privacy policies to inform consumers 
as to how any personal information collected will or 
will not be used.

Led by Exon, members of the 104th Congress began 
to take a keen interest in better understanding the 
type of content that is made available to online users, 
particularly children. The public debate in which they 
engaged, coupled with their subsequent alarm at the 
prevalence of pornographic and obscene material 
online, elevated this important issue in the minds of 
fellow lawmakers, parents, teachers, and industry ac-
tivists nationwide. Thanks to the efforts of Congress, 
and subsequent actions taken by the Internet industry 
to equip adults with innovative tools to better monitor 
the activities of children online, important and timely 
steps have been taken to make the Internet a friendlier 
medium for children to explore.

even before this ruling was 
handed down, the appetite for 
strict, governmental regulation 
of the internet, a booming and 
lucrative industry with limitless 
potential for future growth, had 
dissipated in Washington.
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anD granDfathereD 
Power PLants: 
a case stuDY of the  
conners creeK PLant

Faced with the threat of electricity shortages  
in Southeast Michigan in the summer of  
1998, the Detroit Edison Company made 

an emergency appeal to the State of Michigan for 
permission to restart its mothballed Conners Creek 
plant. The decision to allow the operation of this 
aging, coal-fired plant in Detroit sparked intense 
criticism by environmentalists, Canadian diplo-
mats, and other stakeholders. The utility company 
claimed that the plant was an existing source that 
was grandfathered (or exempt) from the stricter 
emission standards required of new or modified 
sources under the Clean Air Act; thus, it did not 
require additional permits or pollution controls.
However, following an investigation and lawsuit, a federal court de-

termined that the Conners Creek plant was a “new source,” and was 
therefore required to obtain a construction permit and upgrade emission 
controls before commencing operation. This decision set an important 
precedent regarding the applicability of the Clean Air Act’s New Source 
Review and Prevention of Significant Deterioration permitting require-
ments in cases where mothballed power plants are restarted.

The Conners Creek case illustrates salient issues faced by utility com-
panies, policymakers, and regulators concerning grandfathered power 
plants in the U.S. This article explores the broader public policy issues at 
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stake and presents a case study of the Conners Creek 
plant. Recommendations are provided on how to 
better deal with grandfathered power plants in the 
future.

introDuction

When the U.S. Congress amended the Clean Air Act 
(CAA) in 1970 and 1977, it exempted existing power 
plants from the emission standards and permitting 
requirements mandated for new and modified plants. 
As a result, utility companies were not required to 
retrofit existing plants with new air pollution control 
equipment unless they undertook major modifica-
tions of the plants.1 The philosophy behind Congress’ 
approach was that by controlling new sources as 
capital turnover gradually proceeded, emissions 
would be reduced without causing a major economic 
disturbance.2 Industry analysts projected that older 
fossil-fueled plants would be retired and replaced by 
cleaner new plants within 10 to 30 years. From the end 
of World War II through the 1960s, rapid growth in 
electricity demand and favorable financial and regu-
latory conditions had encouraged utilities to invest 
in new plants and retire older facilities as rapidly as 
possible.3 Utilities and other supporters argued that it 
was logical and cost-efficient to exempt existing plants 
from the stricter emission standards, based on historic 
retirement rates and the assumption that plants would 
retire at an average age of 35 to 45 years.4

However, beginning in the 1970s, changes in electric-
ity demand and economic and regulatory conditions 
caused utility companies to become cautious about 
investing in new generating capacity.5 Many grandfa-
thered plants were not retired due in part to utilities’ 
decisions to extend the lives of existing plants. Figure 
1 shows that the majority of current electric capacity 
(as of January 1999) from fossil-fueled generating 
plants came from plants that began operation before 
1980. Most of these plants are grandfathered and con-
tinue to operate with minimal pollution controls.

Over 80 percent of coal-burning power plants in 
the U.S. have at least one grandfathered unit that 
began operation before 1978.6 Available information 
suggests that the assumed average unit life of 45 years 
was too low and that a 60-year life would have been 
a more reasonable assumption.7

envIronmenTaL ImpLICaTIons

The environmental implications of fossil-fueled elec-
tric utility plants, particularly those that are grandfa-
thered, are noteworthy. Coal-burning power plants 
are a dominant source of pollutants that contribute 
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Figure 1

Percentage of Current Electric Capacity from 
Fossil-Fueled Plants, By Year of Initial Operation

Source: U.S. Department of Energy, Energy Information 
Administration, Inventory of Electric Utility Power Plants 
in the United States 1999 (Washington, D.C., November 
1999), p. 7.

Note: Current electric capacity as of January 1999 from 
fossil-fueled steam electric generating plants.
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to ground-level ozone, acid precipitation, respiratory 
disease, climate change, and mercury contamination 
of fish. Collectively, electric utility plants in the U.S. 
account for nearly 70 percent of sulfur dioxide (SO2) 
emissions each year and 30 percent of nitrogen oxide 
(NOx) emissions (see table 1).8 A disproportionate 
amount of this pollution comes from grandfathered 
power plants, which emit sulfur dioxide and nitrogen 
oxides at rates from 2 to 100 times higher than new 
plants.9

The high concentration of older, high-emitting coal 
plants in the Midwest makes the region and areas 
downwind along the East Coast particularly vulner-
able to the environmental and health impacts from 
SO2 and NOx pollution. These chemicals interact in the 
atmosphere with water and oxygen to form acid rain, 
which acidifies lakes and streams and damages trees 
at high elevations. NOx emissions from power plants 
are also transported many miles downwind and 
combine with hydrocarbons to form ozone smog, a 
powerful respiratory irritant. SO2 emissions form acid 
aerosols, which can travel long distances and can be 
inhaled. The inhalation of high levels of acid aerosols 
is associated with sickness and mortality from respira-
tory disorders, such as asthma and bronchitis. Figure 
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2 shows the higher proportion of SO2 and NOx emis-
sions from coal-burning power plants in the Midwest 
compared to other regions of the U.S.

Deregulation and recent increases in competition in 
the electric industry at the wholesale and retail levels 
have provided added incentives for utility companies 
to operate these grandfathered plants longer and at 
higher capacity factors. In 1992, Congress passed 
the Energy Policy Act allowing competition in the 
wholesale electric marketplace. As of November 1999, 
21 states had enacted restructuring legislation and 3 
additional states had issued comprehensive regula-
tory orders allowing competition among utilities for 
retail electric customers.10 

A principal concern of utility deregulation is the 
potential increase in the use of coal to generate low-
cost electricity, thereby increasing pollution and asso-
ciated environmental harm. The U.S. Environmental 
Protection Agency (EPA) summarized these concerns 
in a 1997 document:

The electric industry is undergoing fundamen-
tal change as a result of recent and on-going 
regulatory reform/deregulation efforts at both 
the state and federal level. . . . Since 60 to 80 
percent of the cost of power is fuel and since 
coal is substantially less costly than other fuels, 
it is anticipated that coal-fired power plants will 
experience significantly increased utilization, 
resulting in substantial emission increases.11

According to a recent report prepared by the 

Table 1

Pollution from Electric Utility Plants in the U.S.

 Percentage From
Pollutant  Electric Utilities Environmental and Health Impacts

Sulfur dioxide 70 Key component of acid deposition that damages forests and “acidifies” lakes 
and streams; precursor of fine soot particles, which contribute to respiratory 
health problems.

Nitrogen oxides 30 Component of ozone smog that increases the severity and incidences of 
asthma attacks and respiratory infections and is linked to premature death; 
component of acid rain.

Mercury  33 Toxic heavy metal; builds up in the food chain; contributes to the 
contamination of fish in waterbodies across the U.S.

Carbon dioxide 35 Major greenhouse gas.

Sources:  “U.S. Sues Electric Utilities in Unprecedented Action to Enforce the Clean Air Act,” U.S. Department of Justice, 
November 3, 1999 (press release); U.S. EPA, National Air Pollutant Trends Report (Washington, D.C., 1995); U.S. EPA, Mercury 
Study Report to Congress. (Washington, D.C., December 1997).

Northeast States for Coordinated Air Use Manage-
ment (NESCAUM), “Absent a ‘level playing field,’ 
the Northeast states are fearful that deregulated 
markets will result in significantly increased power 
production at low-cost, highly polluting coal-fired 
power plants.”12 The NESCAUM report revealed 
that several large electric power companies in the 
Midwest substantially increased their short-term 
wholesale electricity sales between 1995 and 1996 
with increases ranging from 23 percent to 84 percent. 
These increases were accompanied by substantially 
increased generation at the companies’ highest pol-
luting coal-fired power plants and resulted in notable 
increases in power plant emissions of nitrogen oxides 
and other pollutants.13 The Ozone Transport Assess-
ment Group demonstrated that prevailing west to 
east wind patterns are capable of transporting pol-
lutants from these power plants over long distances, 
exacerbating already severe air quality problems in 
the Northeast.

poLLuTIon ConTroL Framework

Pursuant to the Clean Air Act Amendments of 1970, 
the EPA has established National Ambient Air Quality 
Standards (NAAQS) to protect human health and the 
environment from six “criteria pollutants,” including 
sulfur dioxide, nitrogen oxides, particulate matter, car-
bon monoxide, and ozone.14 The act also requires each 
state to designate areas within its boundaries where 
the air quality is better or worse than the NAAQS 
for each criteria pollutant.15 When an area meets the 
NAAQS for a particular criteria pollutant it is des-
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SO2/NOx emissions

Figure 2

Estimated 1998 Emissions from Coal-Fired Power Plants  
(Sulfur Dioxide and Nitrogen Oxides)

Source: U.S Department of Energy, Energy Information Administration, Electric Power Annual 1998, Volume II (Washington, D.C., 
1999), Table 25.

Note: SO2 and NOx emissions represented in thousands of tons.

ignated as an attainment area for that pollutant. An 
area that does not meet the NAAQS for a particular 
pollutant is a non-attainment area for that pollutant.

The CAA set forth requirements under the Preven-
tion of Significant Deterioration (PSD) program to 
prevent the deterioration of air quality in areas des-
ignated as attainment areas.16 These requirements are 
designed to help states maintain compliance with the 
NAAQS by ensuring that economic growth will not 
jeopardize the existing air quality. The PSD require-
ments establish a permitting and review process to 
ensure that any new source locating in the area or 
existing source proposing to significantly expand their 
facilities will not cause or contribute to a violation of 
the NAAQS.17

A new or modified coal-fired power plant that is 
subject to these requirements would have to obtain a 

PSD permit and install the best available control tech-
nology (BACT) prior to construction and operation.18 
The definition of construction includes modification; 
therefore, a utility company would need to meet the 
PSD permitting requirement prior to modification of 
an existing plant.19 While the BACT is determined 
on a case-by-case basis, it is generally accepted for 
new coal plants to be selective catalytic reduction for 
nitrogen oxides—emission rate of 0.15 pounds per 
million British thermal units (Btu) of heat input—and 
scrubbers for sulfur dioxide—emission rate of less 
than 0.30 pounds per million Btu.20

Moreover, the New Source Review (NSR) program 
establishes permitting requirements and emission 
limitations for non-attainment areas.21 This program 
is designed to help states bring their non-attainment 
areas back into compliance with the NAAQS. Like the 
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PSD program, it requires major emitting facilities to 
obtain permits before undertaking modifications.22 
The NSR program further requires such a facility 
to limit emissions of non-attainment pollutants to 
the lowest achievable emissions rate (LAER), and to 
obtain emission offsets.23 The LAER is more stringent 
than the best available control technology.

Electric generating plants built before 1978 are 
grandfathered from these permitting and emission 
control requirements, unless the utility undertakes 
a “major modification” of the plant. A physical or 
operational change at an existing facility constitutes 
a major modification that triggers NSR or PSD per-
mitting requirements if it results in a “significant net 
emissions increase” of a regulated air pollutant.24 The 
emission baseline for determin-
ing whether the modification 
will result in a significant net 
emissions increase is gener-
ally the average emission from 
the two years proceeding the 
modification.25 However, a dif-
ferent period for establishing the 
baseline can be used if it is more 
representative of normal plant 
operations. For instance, plants 
shut down for long periods may 
be treated as having an emis-
sions baseline of zero.26 EPA 
policy further provides that in certain circumstances 
reactivation of a shutdown source will be treated as 
startup of a new source.27 The permitting authority 
primarily considers whether the facility was intended 
to be shutdown permanently.

Routine maintenance and repair activities as well 
as pollution control projects are excluded from NSR 
or PSD permitting requirements.28 To determine 
whether work at a facility is routine, agencies rely on 
guidance, which states that “EPA makes a case-by-
case determination by weighing the nature, extent, 
purpose, frequency, and cost of the work, as well as 
other factors, to arrive at a common-sense finding.”29 
This process is complex, especially when changes 
involve incremental expenditures that are difficult to 
track and occur over an extended period of time.

reCenT aCTIons by reGuLaTors

Federal regulators are now asserting that the actions 
of some utility companies to extend the lives of their 
grandfathered plants make the plants subject to the 
stricter emission standards required of new plants. 
In early November 1999, the Department of Justice 
(DOJ), on behalf of EPA, filed seven lawsuits against 
electric utility companies in the Midwest and South, 

charging that 17 of the companies’ power plants “il-
legally released massive amounts of air pollutants for 
years, which have contributed to some of the most 
severe environmental problems facing the United 
States today.”30 The EPA also filed administrative 
orders against the Tennessee Valley Authority, charg-
ing the federal agency with similar violations at seven 
plants. These complaints constitute one of the largest 
enforcement actions in EPA history.31

The key issue is whether or not utility companies 
have violated the CAA by making “major modifica-
tions” to their grandfathered plants without install-
ing the proper pollution control equipment. The 
DOJ and EPA allege that the “utilities each made 
major modifications to their plants in order to ex-

tend their lives and avoid the 
cost of building new plants.”32 
The agencies argue that “under 
the Clean Air Act, modifications 
of this kind require installation 
of the ‘best available control 
technology,’ but the utilities did 
not do so.”33 The DOJ projected 
it would cost approximately $4 
million per facility to meet the 
stricter standards; however, in-
dustry claimed it could cost up 
to $100 million per plant. 34 The 
outcomes of these lawsuits will 

set important precedent regarding the applicability 
of the CAA’s NSR and PSD permitting requirements 
to modifications of power plants.

The EPA also played a prominent role in a recent 
case concerning the Detroit Edison Company’s Con-
ners Creek plant. This case was somewhat different 
from the recent round of enforcement actions because 
the plant had been mothballed for a decade when the 
utility tried to reactivate it as an existing source. The 
next section of this article presents a case study of 
the Conners Creek plant, highlighting the key envi-
ronmental, political, regulatory, legal, and economic 
issues.

case stuDY of the conners creeK PLant

The Detroit Edison Company’s (DECo) Conners Creek 
plant is located in Detroit, Michigan, on the Detroit 
River, directly across from Windsor, Ontario. This 
coal-fired electric generating plant was built in 1951 
and was placed in extended cold standby in 1988. 
Nearly a decade later in 1997, DECo began a renova-
tion project to bring the plant back on line. Facing 
possible electricity shortages in the summer of 1998, 

collectively, electric utility 
plants in the U.s. account 
for nearly 70 percent 
of sulfur dioxide (so2) 
emissions each year and 30 
percent of nitrogen oxide 
(nox) emissions.
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tion.36 Electric generating plants are responsible for 
approximately 40 percent of the man-made mercury 
emissions in Michigan.37

poLITICaL pressures

In the months following the announcement of DECo’s 
planned restart of the Conners Creek plant, public 
officials faced considerable pressures from diverse 
interest groups and the public.

With the state facing possible electricity shortages, 
there was a concern that additional electric generat-
ing capacity might be needed. Since 1995, forecasts 
suggested that DECo needed additional capacity for 
the summer of 1998 and beyond. Business and con-
sumer critics believed that the utility waited until to the 
“eleventh hour” to file its emergency appeal to restart 
Conners Creek to take unfair advantage of the threat 
of blackouts and to provide rationale for putting this 
old, inefficient plant on line instead of using competi-
tive bidding for new generation or allowing customers 
to purchase power directly from other providers. The 
PSC even stated, “The timing of the motion is suspect 
at best,” and warned Edison not to try to use the threat 
of blackouts to gain advantage in the move toward 
opening Michigan’s electric market to competition.38 
A former Chairman of the PSC said it best: “[Detroit 
Edison] is putting the PSC between a rock and a hard 
place. The Commission can either approve [the Con-
ners Creek plant] and circumvent its procedures or it 
can decide to be responsible for a blackout.”39

In addition, there was intense scrutiny by the 
public and the Canadian government surrounding 
the potential environmental impacts, as well as the 
questionable tactics used by Detroit Edison to avoid 
proper regulatory review. Initially, local, state, and 
federal regulators appeared to have taken Detroit 
Edison’s word that the plant could begin operation 
without new air permits. Environmental, conserva-
tion, public health, and neighborhood groups joined 
forces to pressure Wayne County, the Governor of 
Michigan and key appointed agency heads, and the 
EPA to take a more critical look at the issue. The 
Canadian government also played a crucial role in 
prompting U.S. regulators to investigate the restart. 
Through official letters, correspondence and media 
coverage, Canadian diplomats urged the regulatory 
agencies to further examine the plant’s potential 
impacts on air quality on both sides of the border. 
Canada was already impacted by air pollution from 
the U.S. and the restart of an old, high-polluting fa-
cility directly across the border was unacceptable to 
them. Table 2 summarizes the role and position of all 
the key stakeholders in the Conners Creek case.

The regulators were eventually convinced to revisit 

Figure 3

Conners Creek Emission Rates vs.  
Standards for New Coal Plant
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are used for the emission standards for a new coal-fired 
electric generating facility.

the utility made an emergency appeal to the Michigan 
Public Service Commission (PSC) to reactivate the 
plant. In April 1998, the MSPC approved the restart 
of the plant on the condition that the utility had all 
the necessary environmental permits.

envIronmenTaL ConCerns

A major environmental concern regarding the restart 
of the plant was that it had not been upgraded with 
pollution control equipment since 1978. The emission 
rates for NOx and SO2 when it last operated were three 
to four times the rate allowed for new coal plants (see 
Figure 3).

There were related concerns about the potential 
air quality impacts in the immediate area as well as 
downwind. The plant would be a major source of car-
bon monoxide, and Wayne County, where the plant 
is located, was designated as non-attainment for this 
pollutant.35 It would be an additional source of NOx 
emissions, at a time when EPA had issued a proposed 
rulemaking to cut these emissions (largely from 
power plants) in Michigan and 22 other states to ad-
dress ozone smog problems. Wayne County had just 
recently been redesignated in attainment for ozone. 
Finally, the plant would be an additional source of 
mercury loadings to waterways. For over a decade, 
all of Michigan’s inland lakes have been under fish 
consumption advisories due to mercury contamina-
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the issue and reversed their position, as evidenced 
by the regulatory and legal events that followed (see 
Table 3).

reGuLaTory and LeGaL FIndInGs

After receiving permission from the PSC to restart 
the Conners Creek plant, DECo announced plans to 
conduct $11.2 million of replacement, repair, and 
other work at the plant, and to begin operation by 
July 1998 without obtaining new air permits. The 
utility claimed that they had active operating per-
mits from Wayne County and that the facility was 
intended to be shut down temporarily and was not 
subject to new source review.40 

A key turning point occurred when the EPA issued 
a request to Detroit Edison for detailed information 
on its modification and repair activities at the plant, 
pursuant to section 114 of the CAA. The purpose of 
EPA’s letter was to further its investigation of DECo’s 
claims to local, state, and federal officials that it could 
commence construction and restart the plant without 
meeting additional regulatory requirements, includ-
ing the New Source Review and Prevention of Signifi-
cant Deterioration regulations.41 The letter stated:

Because restarting the Conners Creek plant 
may incur or increase the company’s liabil-
ity under the regulatory provisions noted 
above . . . and in light of concerns raised by 
the Canadian government and by citizen 
groups, I ask that Detroit Edison not restart 
the Conners Creek plant until the regulatory 
agencies have had a chance to evaluate your 
response to the enclosed information. 42

Despite the EPA’s recommendation, Detroit Edison 
temporarily operated the plant during the summer 
of 1998.

In an expeditious manner, the EPA, Michigan 
Department of Environmental Quality (DEQ), and 
Wayne County Air Quality Management Division 
(Wayne County) investigated the scope and extent 
of maintenance and repairs that were made at the 
facility. The key issue at stake was whether or not the 
physical changes to the plant and reactivation of the 
plant subjected it to the federal New Source Review 
and Prevention of Significant Deterioration permitting 
requirements.43

The agencies found that the company’s failure to 
maintain the facility and removal of key components 
made the plant inoperable. The boilers were not able 
to operate again without major and extensive repair 
and replacement work that totaled $11.2 million.44 
Specific findings included, but were not limited to, 

the following:

1. Equipment at the site was allowed to deterio-
rate.

2. Equipment was physically removed and used 
as parts for other existing plants.

3. Internal inspections to update boiler certifica-
tion were discontinued.

4. Non-routine complete equipment replace-
ments were performed.45

The agencies further concluded that:

The extended shutdown of the plant, the failure 
to maintain the facility, and the dismantling 
and cannibalization of parts and equipment at 
the facility misrepresent Detroit Edison’s stated 
intent not to permanently shutdown the Conners 
Creek Power Plant. The fact that reactivation of 
the plant required extensive and costly repair 
and replacement leads us to conclude that the 
source was permanently shutdown, such that 
upon reactivation it should be considered a new 
source.46

Moreover, the agencies determined that Detroit 
Edison made non-routine changes to the facility that 
would result in significant increases in emissions over 
the baseline. The emissions baseline was set at zero 
in this case, because it represented normal opera-
tions for the plant.47 Consequently, the EPA, DEQ, 
and Wayne County determined that the company 
undertook a “major modification” of the plant, which 
triggered the NSR/PSD permitting and pollution 
control requirements discussed earlier in this article. 
In response to Detroit Edison’s renovation and restart 
of the Conners Creek plant without seeking the nec-
essary permits, the DEQ issued a notice of violation 
under the CAA.

DECo disagreed that it lacked any required permits 
and filed complaints against the DEQ and Wayne 
County seeking a declaration that it was entitled to 
operate the plant without further authorization from 
the agencies. The DEQ and Wayne County then filed 
counterclaims alleging that the renovation and opera-
tion of the plant violated federal, state, and county 
requirements as well as other regulations.

Shortly thereafter, the EPA filed a complaint in 
federal court against the utility contending that the 
renovation and operation were in violation of the fed-
eral CAA and Michigan’s State Implementation Plan 
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Table 2 
Key Stakeholders in Conners Creek Case

Sources: “Detroit Edison can restart coal plant,” Detroit Free Press, p. C1; “Edison requests additional electricity,” The Detroit 
News, p. A18; Christine Stewart, Minister of Environment, Canada, quoted in “Edison’s solution may cause pollution,” The Detroit 
News and Free Press, p. A4; Lana Pollack, President, Michigan Environmental Council, quoted in “Edison’s solution may cause 
pollution,” The Detroit News and Free Press, p. A4. 

1 Canadian Ministry of Environment, Canadian Department of Foreign Affairs, the City of Windsor.
2 Organizations that played a major role included Michigan Environmental Council, Michigan United Conservation Clubs, American 
Lung Association of Michigan, Creekside Community Development Corp., and Citizens Environment Alliance of Southwest 
Ontario.  The Environmental Law and Policy Center of the Midwest represented these organizations in the legal proceedings.  The 
Ontario Medical Association also opposed the plant restart, but did not intervene in the lawsuit.

Michigan Public Service 
Commission (PSC)

Approved Detroit Edison’s request to restart 
the plant.

“The timing of the motion (Detroit Edison’ 
request) is suspect at best.” PSC warned 
utility not to try to use threat of blackouts to 
gain advantage in the move toward opening 
Michigan’s electric market to competition.

Energy Michigan Coalition of independent power producers. 
Publicly criticized Edison’s actions to restart 
plant.

“[Detroit Edison] is putting the PSC between 
a rock and a hard place.  The Commission 
can either approve [the Conners Creek 
plant]s and circumvent its procedures or it 
can decide to be responsible for a blackout.”

Quote/PositionMajor RoleOrganization

Associated Businesses 
Advocating Tariff Equity

Industry association of large, industrial electric 
customers (e.g., automakers).

Argued that if Edison can’t serve all its 
customers, it should let them buy their power 
from suppliers in Michigan and other states.

Canadian government1 Opposed plant restart.  Lobbied state and 
federal officials in the U.S.

“Canadians…already suffer major health 
effects from transboundary smog.  The 
restarting of Conners Creek will only make 
worse an already difficult situation.”

Environmental, public health, 
and neighborhood groups2

Opposed the plant restart. Intervened in 
lawsuit against utility.

“Greed is the word that comes to mind. This 
plant is an antiquated, dirty, coal-burning 
plant that they’re [Detroit Edison] trying to 
slip through a legal loophole.” 

U.S. Environmental Protection 
Agency, Region V

Brought Clean Air Act (CAA) enforcement 
action in against Detroit Edison. Principal 
investigator.

Believe physical renovation of plant 
triggered New Source Review permitting 
requirements.

Michigan Department of 
Environmental Quality

Joined lawsuit with EPA in complaint against 
utility.

Believe physical renovation of plant 
triggered New Source Review permitting 
requirements.

Wayne County Air Quality 
Management

Joined lawsuit with EPA in complaint against 
utility.

Believe physical renovation of plant 
triggered New Source Review permitting 
requirements.

Detroit Edison Company Defendant in CAA enforcement action. Contend that the plant was an existing 
source under CAA and met all permitting 
requirements. Need additional capacity from 
plant to meet electricity demand.

U.S. District Court Court with jurisdiction over CAA enforcement 
action against Detroit Edison.

Found that Detroit Edison violated CAA, its 
regulations and Michigan’s SIP because 
it renovated and operated Conner Creek 
without necessary permits.
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(SIP). DEQ and Wayne County joined EPA in the law-
suit against Detroit Edison as coplaintiffs. The Federal 
District Court Judge also allowed the American Lung 
Association of Michigan, Citizens Environment Alli-
ance of Southwestern Ontario, Creekside Community 
Development Corporation, Michigan Environmental 
Council, and Michigan United Conservation Clubs 
to intervene in the lawsuit. The Environmental Law 
and Policy Center of the Midwest represented these 
organizations in the case.

The Court ruled that Detroit Edison was in violation 
of the CAA, its regulations, and Michigan’s State Imple-
mentation Plan because it renovated, restarted, and 
operated the plant without having first obtained neces-
sary permits under the New Source Review program.48 
These permits include a Prevention of Significant 
Deterioration (PSD) Permit and a Non-attainment 
New Source Review Permit. In other words, the modi-
fications to the plant made it a “new source,” subject 
to the stricter emission control requirements—that is, 
BACT for NOx and volatile organic compounds and 
LAER for carbon monoxide (CO) because the area was 

designated as non-attainment for CO.
Detroit Edison proposed to convert the plant to 

natural gas rather than meet the NSR/PSD require-
ments for a coal-fired facility. Based on the Court’s 
broad remedial authority under the CAA, it ordered 
DECo to immediately begin construction on the gas 
conversion project “to protect the health, safety, and 
welfare of the Detroit metropolitan area from power 
failures and black outs,” and issued an interim permit 
to operate the plant. 49

In accordance with the Court order, Detroit Edison 
filed an application for a Permit to Install with the 
DEQ for the natural-gas conversion of the plant. This 
application had to demonstrate compliance with NSR 
requirements and all other applicable regulations. The 
gas conversion project was completed in June 1999, 
at a cost of $11 million. 50

The Conners Creek case illustrates salient issues 
faced by utility companies, policymakers, and regu-
lators related to grandfathered power plants in the 
U.S. The case established additional precedent on the 
applicability of New Source Review and Prevention 

Table 3 
Chronicle of Regulatory and Legal Events

Date  Major Event

1951  Conners Creek power plant begins operation. 

1988 Detroit Edison Company (DECo) “mothballs” plant due to economic reasons. 

Mar. 31, 1998 Detroit Edison requests permission from the Michigan Public Service Commission (PSC) to restart plant due 
to anticipated electricity shortages during summer months. 

Apr. 14, 1998 PSC grants permission to restart plant, with condition that the utility has the necessary environmental permits. 

May/June 1998 Opposition to plant restart intensifies (including Canadian government, environmental and community groups, 
and industry trade associations). 

June 1998  U.S. EPA requests detailed information from DECo on its maintenance and repairs of the plant.  Agency 
recommends that the utility not operate the plant. 

July 1998 Detroit Edison temporarily operates Conners Creek plant. 

July 16, 1998 Michigan Department of Environmental Quality (DEQ) issues notice of violation to Edison for failing to obtain 
proper federal and state permits.  Plant is determined to be a “new source” due to physical changes and 
subject to stricter standards. 

Aug. 5, 1998  Edison files legal complaint against DEQ and Wayne County seeking declaration that it is entitled to operate 
plant without further authorization. 

Fall 1998 DEQ, Wayne County, and EPA file CAA enforcement actions in federal court. Citizen groups intervene in the 
enforcement action. 

Mar. 12, 1999 U.S. District Court finds that Edison violated the CAA, its regulations, and Michigan’s SIP because it renovated 
and operated Conners Creek without having first obtained a Prevention of Significant Deterioration permit and 
Non-attainment New Source Review Permit.  Court orders Edison to apply for necessary permits to convert 
plant to natural gas and authorizes construction to begin immediately. 

June 1999  Natural gas conversion completed. 

Oct. 18, 1999 DEQ issues draft Permit to Install for public review and comment. 
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of Significant Deterioration permitting requirements 
to the modification of mothballed power plants. Since 
the plant had not operated for a decade, the regulatory 
determination was somewhat more straightforward 
than in cases where plants have ceased operation for 
only a short while or have continued to operate. Had 
it not been for the restart and the public scrutiny that 
followed, the regulatory investigation and litigation 
would not likely have occurred as it did. Clearly, the 
decision to restart the plant exposed DECo to media 
and stakeholder attention that was important in shap-
ing the outcome of the Conners Creek case.

concLusions anD recommenDations

The CAA’s pollution control approach for the elec-
tric utility industry largely relies on controlling new 
sources to achieve emission reductions. This approach 
is undermined if the grandfathering provision actually 
encourages utilities to delay construction of new plants 
and to extend the lives of aging, high-emitting plants.

The EPA should enforce the Clean Air Act to ensure 
that utility companies are not making major modifica-
tions to their grandfathered plants without installing 
the proper pollution control equipment. The recent 
Department of Justice and EPA enforcement actions 
are a step in the right direction. The EPA should con-
tinue to investigate other utilities’ actions for possible 
violations of the law. The threat of enforcement ac-
tions could discourage some life extension of existing 
plants, due to the potential financial and regulatory 
risks. Nonetheless, there is evidence that refurbishing 
older units could still be more economically advanta-
geous than adding new units.51

As part of a long-term strategy, Congress should 
enact legislation to require all electricity generators 
to meet comparable environmental standards. With 
increased competition in the electric industry, dispari-
ties in the emission control standards provide older, 
high-polluting plants an unfair economic advantage 
over cleaner facilities. Grandfathering is a form of 
subsidization, which discourages innovation by pro-
longing the use of older, inefficient plants. Uniform 
standards would level the playing field among power 
plants, as well as among states and regions. Such leg-
islation could incorporate a tradeable emissions credit 
system for increased flexibility and cost-effectiveness 
in meeting the standards.

Uniform standards would have a dramatic effect 
on emission reductions. Yet, with the additional 
environmental gains come higher costs. Pollution 
control equipment to meet the EPA’s New Source 
Performance Standards for NOx and SO2 would cost 

approximately $50 million to $100 million per generat-
ing unit.52 By comparison, Detroit Edison spent only 
$11 million on the Conners Creek gas-conversion 
project. If more plants are required to meet the stricter 
standards, there may be an increase in fuel switching 
from coal to cleaner-burning natural gas, as in the 
Conners Creek case. Switching to cleaner fuels could 
also reduce other types of environmental liability 
associated with burning coal, including carbon diox-
ide and mercury emissions, which are not currently 
regulated. Decisions made by utility managers in the 
coming years concerning life extension, building new 
capacity, and fuel switching will be driven mainly by 
technology changes, fuel costs, regulatory conditions, 
competitive market pressures, among other factors.

As with any major policy change, additional sci-
entific research and modeling would be needed to 
weigh the benefits and costs of various alternatives. 
Still, it will be politics—not science—that ends up 
shaping the real debate. Undoubtedly, there would be 
opposition from the electric industry, coal and mining 
interests, as well as key members of Congress, and 
some Midwestern and coal states. However, there 
is a growing awareness that the U.S. must rely on 
cleaner energy sources to meet regional, national, and 
global environmental goals. The Northeastern states, 
environmental groups, and even some utility com-
panies have argued that comparable environmental 
standards must be applied to all electricity generators 
as a precondition for equitable and environmentally 
sound competition in the nation’s power markets. 53 
This will prove to be an interesting debate.

The problem could be avoided altogether with 
investments in energy efficiency and renewable 
resources—which could be lower cost alternatives 
than controlling emissions from coal plants or gas 
conversion.54 As we look toward the future, it makes 
more sense to prevent the pollution associated with 
electricity generation than to put a “band-aid” on 
an aging fleet of fossil-fueled power plants. With in-
creased competition in the electric industry, it is also 
important that customers have reliable information 
about the environmental characteristics of their elec-
tricity. With greater energy choices and information, 
there is hope that customers will choose wisely for a 
clean energy future.

 LBJ 
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municiPaL 
initiatives to 
increase PoPuLar 
ParticiPation  
in BraziL

T he World Bank’s World Development Report  
1999/2000 explicitly reports the current  
trends of globalization and localization. 

This trend in localization, i.e., “the desire for self-
determination and the devolution of power,” 
makes the study of attempts to increase popular 
participation in government particularly impor-
tant.1 The World Development Report 1999/2000 
notes that the demand for self-determination, 
which leads to greater accountability in govern-
ment, is happening worldwide through several 
forms including the following: (1) “the replace-
ment of authoritarian or single-party rule by 
multiparty politics,” (2) “greater autonomy of 
subnational political units,” and (3) “the involve-
ment of community groups and nongovernmental 
organizations (NGOs) in governance.”2 Brazil, as 
a country that is experiencing all three of these 
forms, is a key case study for localization. Togeth-
er with localization and the call for self-de-
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termination is the demand for greater citizen par-
ticipation within government. This demand comes 
not only from the people, but from governments as 
well, which realize the importance and usefulness of 
citizen participation. As the World Development Report 
1999/2000 continues, “Governments at all levels have 
also begun to understand the importance of due 
process and inclusive, participatory, and consensual 
modes of public sector decision making and resource 
allocation.”3 Municipal government initiatives in Bra-
zil to foster popular participation provide innovative 
studies in the global tendency toward localization and 
participation.

Citizen participation is often thought to be a way 
to arrive at better government. However, Jonathan 
Fox, drawing from Robert Putnam’s studies, writes 
that the “causal arrow” does not necessarily run 
from participation to better government, but that 
the arrow may point in the other direction as well.4 
That is, governments can provide new forums for 
civic participation that could, in turn, lead to a more 
involved citizenry in general. Since the end of Brazil’s 
two-decade military regime in 1985, social movements 
have increased as the public space has become freer. 
In addition, government efforts at all levels to engage 
public participation have increased. In fact, accord-
ing to Fox, Brazil has pursued the most “ambitious, 
successful, and widespread initiatives in broadening 
citizen participation” in all of Latin America.5 

Two examples of governmental initiatives at the 
local level in Brazil are useful in explaining how ef-
fective the strategies to increase popular participation 
have been and what role social capital has played in 
the implementation and success of these strategies. 
Social capital, as Fox defines it, is the stock of networks 
of civic engagement and norms of reciprocity within 
civil society.6 The first example of municipal initiatives 
to increase participation is the municipal councils, 
which were suggested in the 1988 Constitution with 
its increased attention to participation. The second 
example of municipal initiatives is participatory bud-
geting, which many of the local governments headed 
by members of the leftist Worker’s Party (known as 
PT, for its Portuguese name Partido dos Trabalhadores) 
have fostered. These initiatives have varied origins 
and differ in their effectiveness. 

In tracing the origins of the case studies, examining 
both the global and specifically Brazilian policymaking 
environments is important. The global focus on civic 
participation and the history of social movements in 
Brazil have served to foster a policy environment that 
values civic participation and places former leaders 
of the Brazilian social movements in government 
positions. Further, the 1988 Federal Constitution that 

emphasized increased participation and the election at 
the state and municipal levels of officials from the leftist 
PT have contributed to the public’s openness to govern-
ment attempts to increase popular participation. 7 

BacKgrounD: sociaL movements since  
the enD of the miLitarY regime

Fox notes that encouraging genuine participation 
from the top-down, or from the federal, state, or local 
government to the people, is difficult where social 
capital is weak.8 Brazil has shown substantial social 
capital since at least the military regime, and more 
markedly in the 1990s. Since the 1960s, approximately 
100,000 Ecclesiastical Base Communities (CEBs) began 
organizing the poor not only for religious, but also 
for social reasons, as members of the Catholic Church 
responded to the call of the Second Vatican Council to 
work more closely with the people for justice for the 
poor. At this time, too, Paolo Freire, in his extremely 
influential book Pedagogy of the Oppressed, outlined 
his concept of conscientização that emphasized the 
need to empower the lower classes to examine the 
society around them and to take charge of their own 
lives.9 In the 1970s and early 1980s, new trade unions 
arose, such as the Metalworkers’ Union ABC, that 
provided alternatives to those founded in the 1930s 
during the Getulio Vargas administration that re-
mained under government control (the most famous 
example of the latter being the Metalworkers’ Union 
in São Paulo).10 

Since the early 1970s, groups seeking radical changes 
in politics made demands on behalf of specific sectors 
of society, such as women, blacks, and homosexuals. 
These specific movements also supported the popular 
sector’s struggles for demanding basic urban services, 
such as schools, day-care centers, and transportation.11 
As these organized groups have continued to succeed 
in their challenges to the state to provide previously 
unavailable services, the belief has grown that only 
through the growth of popular movements can Brazil 
improve as a social democracy.12 

Within the process of democratization toward the 
end of the dictatorship, popular participation entered 
the agendas of some municipalities. Before this time, 
only a few municipalities experimented with par-
ticipatory policies.13 The more open state apparatus 
of the dictatorship at the end of the 1970s and early 
1980s became more receptive to opportunities for 
participation. As a result, when social policies based 
on participation entered an agenda, already organized 
local groups became somewhat officially recognized 
as interlocutors between the government and the 
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social movements.14 All of these developments show 
how the social capital that existed through the preva-
lence of social movements and organizations served 
to make popular participation both more accepted as 
a concept and more feasible in its implementation.

More concretely, at both the state and municipal 
levels some public agencies began to encourage con-
tact between public officials and the people who were 
receiving public social services in the final years of 
the military regime. Some state employees who were 
active in social movements or who were supportive 
of popular initiatives guaranteed space for commu-
nity voices within their social agencies.15 Agency of-
ficials began to realize 
that popular pressure 
could be positive, in-
formative, and healthy, 
instead of dangerous.16 
The civil servants who 
replaced the military 
appointees valued di-
rect negotiation with 
those who were using 
the agency’s services. 
For example, in São 
Paulo, some agencies 
already had decided 
to engage public participation, but questioned how 
to engage the public. These agencies grappled with 
the idea of using already existing organizations, such 
as favela (shantytown) organizations or health move-
ments, as the link between the agency and the people 
or creating new entities for this purpose.17

the constitution of 1988

The social movements that had already developed in 
Brazil by the time of the drafting of the 1988 Constitu-
tion contributed to the further inclusion of civil society 
in the new document. Non-governmental organiza-
tions (NGOs) bused citizens to the capital Brasilia 
to testify in the legislature. Although most of the 
petitions were not successful, the popular sector also 
influenced the drafting of the constitution through the 
submission of 122 grassroots petitions.18 As a result, 
the new constitution included unprecedented provi-
sions for the reform of state and municipal laws to 
guarantee popular participation. 

In addition, the Constitution of 1988 “swung the 
pendulum” from centralism to decentralization.19 
For the first time, municipalities were considered 
components of the federal structure, as both political 
administrations and financial entities.20 Mayors, dep-

uty mayors, and city council members were selected 
through direct election simultaneously for four-year 
terms. In addition, under this new municipal organi-
zation, municipal organic laws were enacted at the 
municipal level, not the state level.21 This provision 
brought governing closer to the citizens. The federal 
government shifted more revenues to the states with 
the intention of devolving power and encouraging 
democracy. However, in some regions, this transfer of 
revenues led to an increase in parochial interests and 
a strengthening of political bosses.22 Nevertheless, the 
leftist PT governments that came to power countered 
this negative trend by emphasizing transparency 

and citizen input in 
policies. 

More importantly, 
the 1988 Constitution al-
lows for new forms of 
popular participation. 
Representative as well 
as direct forms of de-
mocracy at the federal 
level are included, such 
as the plebiscite, the ref-
erendum, and the right 
of popular initiative.23 At 
the municipal level, the 

constitution requires “cooperation of representative 
associations in municipal planning.”24 Popular initia-
tive in submitting legislative proposals at the municipal 
level that is in the interest of the municipality, the city, 
or a neighborhood is permitted, provided the proposal 
has the support of five percent of the electorate.25 The 
constitution has created a space for the institution of 
municipal councils as a response to the requirement 
of popular input in municipal planning. Further, 
municipalities have launched participatory budget-
ing initiatives in this new constitutional spirit and 
the ideology of elected officials from the PT. The PT 
secured 36 municipalities in the 1982, 1985, and 1988 
elections.26 The major policy that the PT brought to 
these elective offices was the inclusion of popular 
participation in the policymaking process, though 
the participatory strategies differed among the PT 
governments. 

ParticiPation in sectoraL issues: 
municiPaL counciLs

Several municipal governments, particularly those 
headed by Worker’s Party (PT) mayors, have drawn 
upon municipal councils to help with decisions. For 
instance, the city of São Paulo instituted municipal 

together with localization and the call 
for self-determination is the demand for 
participation within government. this 
demand comes not only from the people, 
but from governments as well, which 
realize the importance and usefulness of 
citizen participation.
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councils under Mayor Luiza Erundina’s government 
(1988–1992). Although the municipal councils have in-
creased participation, they have also drawn criticism 
mainly because they are sectoral, not comprehensive, 
organizations. The councils have had several benefits, 
but not without drawbacks.

Municipal councils, created to correspond with 
the various municipal agencies (health, education, 
housing, and social welfare), are comprised of rep-
resentatives from social movements and NGOs. For 
example, the Municipal Health Council in São Paulo 
in the mid-1990s had 32 members: 16 elected from 
civil society, 8 elected from the union in the health 
care industry, and 8 representatives appointed by the 
administration.27 The municipal councils interact with 
the officers in the corresponding agencies, making the 
allocation of funds more responsive to the needs of 
the users, both actual and potential.28 Thus, municipal 
councils provide a valuable service in estimating the 
unmet demand in various services, giving agencies a 
more realistic view of needed extensions of service. 
However, the realization of the need for expansions in 
each agency leads to an even more intense struggle for 
funds among the government agencies. For instance, 
in São Paulo, Mayor Luiza Erundina and her secre-
tary of planning were forced to arbitrate decisions. In 
short, the municipal councils are effective in illustrat-
ing the real demand for services; however, this view 
leads to more conflicts within the government. 

In addition, municipal councils can add to organiza-
tional confusion. For example, Erundina mandated that 
the twenty regional administrations in the city serve 
as channels for participation for the people. However, 
at the same time, sectoral city agencies initiated their 
own decentralization and participatory programs. As 
a result, these two different channels for participation 
overlapped and created political confusion. 29 

Another paradox exists in local participation. The 
strength of local groups is dependent on their ability 
to appear representative of the entire population; 
however, the prevalence of so many interests causes 
the groups to specialize.30 Unfortunately, the failure to 
represent all those involved prevails not only among 
the social movements and councils, but within the 
organizations as well. People have various priori-
ties within particular issues as well, eliminating the 
strength of a united front. 

A major problem with the municipal councils, 
and many social movements in general, is that they 
focus on one issue and therefore each movement 
does not have a global vision and may conflict with 
other movements and agencies from the local, state, 
or national government in the struggle for resources.31 
The sectoral organization of these movements and 

councils is intentional due to the division of labor 
among governmental agencies.32 For example, a mu-
nicipal health council would appeal to the municipal 
health department. Similarly, the health movement 
would appeal to the Ministry of Health at the national 
level. 

In this way, citizens join various movements to 
work toward better policies in health, education, 
sanitation, transportation, public works, social as-
sistance, communication, garbage collection, park 
management, sports, etc. Citizens may join several of 
these interest groups. People generally involve them-
selves in those movements that apply to their lives.33 
For example, those who commute a great distance 
to their jobs may join the transportation movement 
to bring better bus routes to their neighborhoods. 
However, the one-sector agenda for each group dis-
courages compromise among groups as each group 
struggles for scarce public funds. For similar reasons, 
this problem is true of the various municipal councils 
as well. (As will be discussed, participatory budgeting 
councils offer a remedy for the provincialism of the 
municipal councils.)

Another characteristic of municipal councils is 
that they are not spontaneous organizations, but 
are instead created by meetings or elections.34 Ruth 
Cardoso, the esteemed sociologist (and wife of Presi-
dent Fernando Henrique Cardoso), notes that council 
leadership is selected either among those individuals 
who organize their own campaigns to be elected or 
among several types of leaders from different parties 
or religious affiliations. As a result, councils in which 
the leadership is selected among the campaigning 
individuals run the risk of not being truly representa-
tive of the people, while councils in which leadership 
is selected among leaders of various groups may 
become easily divided in conflict. To remedy these 
flaws, Cardoso suggests that these associations are 
most representative when they pressure for local 
improvements with regional or national, rather than 
local, government agencies because the neighborhood 
leaders can present a more united front before officials 
who are not familiar with local conflicts.35 

Some councils may not represent the interests of 
the poor at all. Judith Tendler, writing about positive 
service delivery programs in Ceará, a state in North-
east Brazil, cites the example of the Ceará Municipal 
Drought Relief Council in 1987. In this case, the state 
government of Ceará insisted on the establishment 
of a new municipal council.36 With the exception of 
two members representing local labor unions and 
churches, the members came from elite civic associa-
tions such as the landowners’ association, the Cham-
ber of Commerce, and the Rotary Club or Masons.37 



36 sPrinG 2000

 lbJ Journal of PubliC affairs

muniCiPal iniTiaTives To inCrease PoPular ParTiCiPaTion in brazil

Although the drought relief program was intended 
to help the rural poor, the absence of members who 
shared the interests of the poor is inconsistent and 
counterproductive to the mission of the program. 
Tendler does note, however, that if the Drought Re-
lief Council helped the rural poor, it was because the 
council provided a space for dialogue, even if it was 
elite dialogue. In addition, drought victims could have 
increased their strength by entering into alliances 
with the elite members of the council.38 The benefits 
of such alliances are questionable, however, because 
the councils are not working for the direct interests of 
the intended recipients. In short, councils that do not 
provide a space for those they purport to represent 
are not fulfilling the basic mission of creating a wider 
space for popular participation.

In the case of the Municipal Health Council in 
São Paulo (the Council), one can see other problems 
with the organization of the municipal councils.39 
The Council is placed under the direction of the 
mayor, making the Council dependent on the mayor 
for everything from budget information to financial 
resources. In addition, the Council is designed to 
execute duties similar to those of the legislature; 
however, the Council does not have the institutional 
independence to follow through with formulation or 
implementation of policy.40

Because of this positioning under the mayor, the 
role of municipal councils is problematic. For ex-
ample, the Municipal Health Council of São Paulo 
is unable to act as a watchdog. If Council members 
report on expenditures and corruption or expose 
the municipal government as negligent in meeting 
federal and local regulations, then the Council will 
lose favor and influence with the mayor. If Council 
members intentionally cover up findings that portray 
the mayor and the municipal government in a nega-
tive light, then they are complicit with the mayor.41 
This “Catch-22,” coupled with the fact that the mayor 
is under no legal requirement to give any importance 
to the Council’s decision, sharply reduces the positive 
influence the Council has on government account-
ability and citizen representation.

The Council’s reliance on the mayor for informa-
tion is another source of criticism because the Coun-
cil is supposed to deliberate over policy issues and 
concerns and to advocate policy solutions. However, 
because Council members must rely on information 
released from the mayor’s office, the Council may 
not receive sufficient information to form a base of 
knowledge to understand the problems fully on either 
a global or a local level.42

Indeed, the effectiveness of municipal councils 
partially depends on the mayor. From 1988 to 1992, 

PT Mayor Erundina was ideologically compelled to 
support the Municipal Health Council of São Paulo. 
Politically, too, her support made sense because her 
PT constituents favored the additional avenue for 
political participation. However, the administration 
of Erundina’s successor, conservative Mayor Paolo 
Maluf, “at best, ignored the Council and, at worst, 
tried to destroy it as a legitimate body for the pre-
sentation of policy alternatives.”43 His conservative 
constituents did not advocate popular participation, 
and as a result, he felt no obligation to heed the 
Council. However, the Council exerted some strength 
when it filed a lawsuit after Maluf formed a plan to 
privatize the health care system. The Council won the 
lawsuit, with the Judicial Branch ruling that health 
care was a public good, and therefore privatization 
was unconstitutional.

Although the members of the municipal councils 
have been involved in social movements, unionism, 
and other forms of popular participation, the coun-
cils themselves rely little on the social capital of the 
municipality. Further, little room exists, if any, for 
participation at the individual level. The participa-
tory element of the councils depends upon the in-
volvement of the members with the community. As 
mentioned above with the case of the Ceará Drought 
Relief Council, this involvement with the community 
does not always happen.

instituting municiPaL forums for  
BroaD PoPuLar ParticiPation: 

ParticiPatorY BuDgeting

Participatory budgeting in many municipalities has 
gained in popularity partially because it bypasses many 
of the criticisms of the municipal councils. The frag-
mentation of social issues that plays out in the sectoral 
nature of the councils is not an issue. In participatory 
budgeting, participants express policy priorities among 
all of the possible projects.44 A preference for school 
improvements over highway improvements is not a 
call for better schools over better roads, but simply a 
higher priority. Participants can advocate funding for 
both initiatives. 

Fox notes that Brazil has pursued Latin America’s 
most ambitious, successful, and widespread initiatives 
in the broadening of citizen participation. Further, Bra-
zil’s most notable innovation in local governance has 
been the democratization of the municipal budgeting 
process, most notably in Porto Alegre.45 However, some 
scholars believe that the importance of participatory 
budgeting, like Porto Alegre’s system, matters less in 
its effectiveness and more in its educational value.46 
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Representatives from “rival” movements in the bud-
get process can witness how their demands are rela-
tive to others and will decrease sectoral fragmentation 
and conflict as mentioned above. In addition, budget 
participants learn how to negotiate with other groups 
(white and blue collar, women, entrepreneurs, etc.). 
In these negotiations, the annual cycle of the budget 
process is important because people are more likely 
to compromise and make concessions if they know 
that in the following year, other groups will concede 
to their desired programs.47

While participatory budgeting has spread to over 
80 Brazilian cities (90 percent of which are controlled 
by the PT), the policy in Porto Alegre has received 
the most attention.48 The PT administration there 
announced that policymaking 
assemblies, like the participatory 
budgeting meetings, would be cre-
ated in all areas of government de-
cision making, not just budgeting. 
However, two difficulties slowed 
efforts: the municipal government 
was in bankruptcy, making the 
simple provision of basic services 
difficult enough; and, parts of the 
city had no civic organizations that 
could represent communities in the 
participatory forums.49 

However,  fol lowing Fox’s 
ideas regarding social capital, 
namely, that participation in one 
civic group leads to participation 
in others, participatory budgeting 
in Porto Alegre appears to have 
fostered a dramatic increase in 
neighborhood activism in the 
most impoverished neighbor-
hoods. New organizations have appeared in areas 
that were previously dominated by associations 
that were little more than puppets of clientelistic 
party politics.50 In addition, in this city of approxi-
mately 1.3 million people, over 14,000 people have 
participated each year in the budget assemblies.51

Under the participatory budgeting framework, 
the city is divided into 16 “budget districts,” roughly 
following already existing neighborhood coalitions 
where they existed and geographic boundaries where 
they did not.52 In contrast to the municipal councils, in 
which members are elected among the citizens or ap-
pointed by the mayor, the state takes a more proactive 
role in participatory budgeting by working directly 
with communities to help them organize meetings at 
the local level to decide community priorities. 

Each year, two rounds of general assemblies are 

held in each district. Any member of the community 
who wishes to attend is welcome. In the first assem-
bly, municipal government officials present general 
budget information and the participants elect rep-
resentatives to attend year-round forums. After the 
first assembly, each neighborhood holds meetings to 
create priority lists for capital investment proposals, 
ranging from “street paving to storm drainage to 
school construction.”53 In the second general assem-
bly, participants elect representatives to the District 
Budget Forum in which the representatives from all 
neighborhoods negotiate among themselves to create 
a districtwide priority list. The second local general as-
sembly also elects two representatives to the citywide 
Municipal Budget Council. This council determines 

how to distribute funds to each dis-
trict according to the priority lists, 
so that more urgent proposals in a 
neighborhood within the district 
receive higher priority.54

Participatory budgeting has re-
ceived extremely positive feedback 
for several reasons. The policy ful-
filled two PT party goals: to pro-
mote popular participation and 
to redistribute public resources to 
poorer neighborhoods, which was 
politically popular.55 This second 
point is popular even among elites 
because, even though the elites pay 
higher taxes for construction of 
capital projects in poorer areas, con-
struction agencies and other related 
sectors benefit from the increased 
business. The growing progressive 
middle class supports the system as 
well. And further, the small-scale 

infrastructure projects are highly visible as successful 
examples of progress that create even more faith in 
the participatory budgeting process.56

At the beginning of the participatory budgeting 
programs, the budgeting process and the PT in gen-
eral earned much confidence from the citizenry be-
cause, although the majority of budget participants 
were not members of the PT, the PT administration 
showed its commitment to their demands as well. 
In this process, non-PT participants became PT 
sympathizers as they saw the more effective chan-
nels of government opening up.57 The presence of 
high-level PT municipal administrators at the local 
meetings helped install confidence in the process as 
well. The participatory budgeting process “changed 
the political culture of community organizations, from 
a culture of protest and confrontation to a culture of 

social capital may 
be the reason behind 
the initial success 
of the participatory 
budgeting policy 
because people who 
were accustomed to 
participating in their 
communities had 
greater confidence and 
familiarity with the 
processes of the new 
budgeting policy.
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conflict and negotiation.”58 That is, disagreements 
that previously escalated could now find resolution. 
The middle classes participated as well because of 
the perception of a corruption-free environment and 
the resulting improvement in service delivery in ar-
eas such as garbage collection and improving public 
spaces.59 These services benefit all classes.

Participatory budgeting in Porto Alegre has shown 
great signs of success thus far in sparking popular 
participation. In 1989, the first year of the policy, 60 
percent of the budget participants came from the six 
districts of the city with a rich history of neighborhood 
activism. However, six years later in 1995, 62 percent 
of the participants came from the ten districts that had 
little history of civic participation. 60 The government 
initiative worked to bring people into a participatory 
environment that extended to other arenas because 
many participants then joined other community 
groups as well.61

Participatory budgeting provides a telling example 
for the concept of social capital. Social capital may be 
the reason behind the initial success of the participa-
tory budgeting policy because people who were ac-
customed to participating in their communities had 
greater confidence and familiarity with the processes 
of the new budgeting policy. However, after a few 
years when residents could see the positive results 
of the popular budgeting process, residents from mu-
nicipalities with little or no experience in social activ-
ity have become involved in greater relative numbers 
than those districts with a history of activism. Both the 
annual cycle of the budget process that gives people 
hope that projects not funded this year will be debated 
again next year and the tangible positive results instill 
confidence in the whole process. 

effectiveness of the ParticiPatorY 
strategies anD the vaLue of sociaL caPitaL

Considering that the municipal councils and participa-
tory budgeting frameworks only started ten years ago, 
it is difficult to judge effectiveness, especially in terms 
of the municipal councils. Thus far, both initiatives 
have been successful, in varying degrees. Social capital 
appears to be an important factor in the relative suc-
cess of the two efforts. Participatory budgeting reaches 
more “average citizens” than the municipal councils. 
Therefore, participatory budgeting relies more on the 
social capital of the communities. Social capital appears 
to be important in the initial stages of the participatory 
budgeting policy; then, after it shows positive results, 
participatory budgeting also leads to increased social 
capital in the communities.

The municipal councils have had mixed results. 
While the councils have been successful in reveal-
ing community needs and unmet demand within a 
sector, the councils also suffer from two main pit-
falls. The first is the fragmentation of the councils. 
Each council has an “all or nothing” approach to 
policy. This parochialism ignores the complexity of 
the government, which must allocate resources to 
several sectors, most of which, arguably, are for the 
public good. The second pitfall is the location of the 
councils, namely, under the mayor’s authority. The 
mayor may value and encourage a council or ignore 
it, an attitude probably correlated with the politics of 
his or her party. Thus, the fact that the councils are 
subject to the mayor’s whim deprives them of much 
effectiveness and legitimacy.

Participatory budgeting avoids many of the 
criticisms of the municipal councils. Indeed, it has 
been hailed as the greatest success of participatory 
activism in Brazil. The inclusion of participants in 
the comprehensive process of budgeting for capital 
improvements brings the people into the difficult 
realm of negotiation, compromise, and prioritization 
of many worthwhile, necessary projects. The process 
brings transparency into budgeting and educates the 
people about the scope of possibilities of government 
action. Not every project can get funding. Participa-
tory budgeting not only gets the most important 
projects to the community funded, but shows people 
why other projects were not. 

Both of these cases are examples of the municipal 
government fostering popular participation. But why 
are the results so varied? The circumstances sur-
rounding the cases differ. The purpose behind these 
policies was not a specific goal, but more general 
goals of redistributing resources to poorer neighbor-
hoods, making local government more responsive to 
the citizenry, increasing government accountability 
and transparency, and informing the public of gov-
ernment processes. Perhaps community leaders had 
similar goals, but the average citizen probably par-
ticipated in the local budget meetings to advocate a 
local project that would improve everyday life, like 
street paving or garbage collection.62 Part of the reason 
that the municipal councils have not been as strong 
is due to the changing of the parties in control of the 
municipality. Officials who initiated the councils, for 
example the Erundina administration in São Paulo, 
lost subsequent elections to officials from parties 
that valued the councils less. Part of this problem is 
the lack of delineation of authority and legitimacy of 
the councils. 

A string of events in the Brazilian political land-
scape aided the rise of municipal councils and par-
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ticipatory budgeting. The repressive policies of the 
military regime that sparked the history of social 
activism, the window of opportunity with the closing 
of the military dictatorship, the elections in the 1980s 
of leftist PT mayors, and the Constitution of 1988 
allowed these participatory policies to earn such a 
prominent position in contemporary Brazilian policy. 
The history of social activism, or more accurately 
the social capital present in the localities of the case 
studies, appears to impact the effectiveness of the 
participatory policies more than the other factors.

Social capital, however, does not carry equal impor-
tance in the two case studies. The municipal councils 
rely less on the social capital of the municipalities than 
participatory budgeting. Council members in theory 
represent the society and come from the social move-
ments related to the specific sector; however, little 
room exists in the council structure for input from 
the communities. The council members may pres-
ent themselves as representatives of the community, 
when in reality they may represent few members of 
the community. In contrast, participatory budgeting 
has gained strength, popularity, and success specifi-
cally because of its reliance on the community’s input. 
Social capital appears essential at the initiation of the 
policy, but the policy has reached into districts with 
little social capital because of the tangible results the 
policy has produced. 

These cases have shown that Fox’s “causal arrow” 
does not have to point from a strong civic society 
leading to better government, but that the govern-
ment may initiate policies to strengthen civic society. 
In other words, the two sides, government and civic 
society, affect each other. The Brazilian municipali-
ties that have initiated these participatory policies 
have succeeded on many levels. Not only have these 
municipalities engaged the citizenry, but also the 
citizenry has become involved in other areas of civic 
life. On a more tangible level, the policies coming out 
of these participatory processes have matched more 
closely what the people themselves want. Especially 
in the case of participatory budgeting, the “people” 
includes the poorer citizens in the municipality who 
have made progress in redistributing public resources 
to their communities. Brazilian municipalities have 
demonstrated that government can encourage partici-
pation that both strengthens civic life and improves 
the policymaking process.
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Lessons 
unLearneD: 
the PitfaLLs of attemPting  
to infLuence PoLicY through  
strong iDeoLogicaL nominations  
to the suPreme court

Most of the academic literature regarding  
the policy process focuses on either the  
presidency or the Congress and gives 

little treatment to the third branch of the federal 
government, the judiciary. Even those who write 
extensively on the importance of the judiciary 
have called it “the least dangerous branch.”1 As 
time passes, however, more political scientists and 
policy analysts are realizing that the role of the 
judiciary in creating policy is much greater than 
had been previously assumed. Observers now 
realize that federal courts in the United States are 
very active as policymakers. Over the past few 
decades their decisions have transformed govern-
ment policy issues such as abortion, civil rights, 
and compensation for personal injuries.2 Presiden-
tial candidates, too, are taking note of the impor-
tance of the Supreme Court as a policymaker and 
are including possible nominations to the Court as 
an important way to differentiate themselves from 
other candidates. The current debate raging in the
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 2000 presidential campaign regarding whether or not 
to apply a “litmus test” for abortion to nominees to the 
Court demonstrates that the candidates understand 
the role of the Court is growing. While the winner in 
November 2000 might be eager to attempt to influence 
policy by making a strong ideological nomination to 
the Supreme Court, he should be aware of the risks 
of such a choice. 

Presidents themselves have long appreciated the 
importance of their nominations to the Supreme Court. 
Though the act of nominating an individual to the Su-
preme Court has only marginal effects on the policy 
process, the actual votes of justices have a clear impact on 
policy in the United States. Presidents’ Supreme Court 
appointments present the 
opportunity for them to 
influence the policy pro-
cess long after they have 
left office. “Because the 
Court’s major role in poli-
cymaking [is now] well 
understood . . . presidents 
recognize that the capac-
ity of their appointees to 
help shape the Court’s 
policies is among their 
major legacies.”3 In view 
of these considerations, 
it is understandable that 
President John F. Kennedy found his first appoint-
ment to the Supreme Court “one of the hardest deci-
sions he had to make.”4

In his authoritative work on the history of the 
Supreme Court, Henry Abraham points out the im-
portance of the selection of Supreme Court justices 
when he writes:

The question of the principles that govern the 
selection of the men and women who sit on our 
judicial tribunals is both a moral and a political 
one of the greatest magnitude. Their tasks and 
functions are awe inspiring, indeed, but it is as 
human beings and as participants in the political 
as well as the legal and governmental process 
that jurists render their decisions. Their position 
in the governmental framework must assure 
them of independence, dignity, and security of 
tenure. At no other level is that more apposite 
than at the highest: the Supreme Court of the 
United States.5

Given the importance of the Supreme Court and 
its justices in the context of the policy process, it is 
imperative to analyze the efforts of past and present 

presidents to influence the policy process through 
their nomination of justices to the Court. To this end, 
there are two strategies that have been employed, 
both of which center on the idea of filling the Court 
with justices friendly to the presiding president’s 
programs, or at least, to his ideology. 

While my purpose is to analyze the implicit at-
tempts by presidents to influence policy through 
their nominations, it is important to note that there 
have been other attempts to pack the Court, especially 
the notably explicit (and unsuccessful) attempt by 
Franklin Delano Roosevelt. Roosevelt’s was an explicit 
attempt to influence policy because his actions moved 
beyond merely nominating individuals whose ideol-

ogy was similar to his by 
proposing an expansion 
in the size of the Supreme 
Court, which would en-
able him to nominate sev-
eral new justices. 

The defeat  of  Roo–
sevelt’s court packing 
plan in 1937, however, 
did not signal the end of 
the tradition of attempt-
ing to influence the bal-
ance of the Supreme Court 
through the appointment 
of justices friendly to the 

ideology of the appointing president. This tactic, to 
which I refer as an implicit attempt to pack the Court, 
has been firmly entrenched since the creation of the 
Supreme Court and is likely to continue indefinitely. 
Every president in the history of the United States 
has relished the power to nominate members of 
the Supreme Court so as to extend their legacy far 
beyond their years in office.

the roLe of iDeoLogY in  
suPreme court nominations

Before beginning this analysis, it is imperative to 
understand the criteria that presidents usually apply 
to Supreme Court nominations. A quartet of steadily 
occurring criteria emerges clearly, notwithstanding 
specific assertions or analyses to the contrary. In no 
particular order of significance, that quartet embraces: 
first, objective merit; second, personal friendship; 
third, balancing “representation” or “representative-
ness” on the Court; and fourth, “real” political and 
ideological compatibility.6 It is the fourth criterion 
that is the focus of this analysis.

While the relative weight of each criterion shifts 

Like their predecessors, Presidents 
ronald reagan and George Bush 
sought to use their power to appoint 
supreme court justices and other 
federal judges as a means to shape 
constitutional law and public policy 
in directions consistent with their 
policy preferences.
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depending on the nominating president, there has 
been a clear trend in modern times toward weighing 
political and judicial philosophy most heavily.7 The 
Reagan and Bush years provide a recent and clear 
example of this attention to judicial philosophy. Like 
their predecessors, Presidents Ronald Reagan and 
George Bush sought to use their power to appoint 
Supreme Court justices and other federal judges as a 
means to shape constitutional law and public policy 
in directions consistent with their policy preferences. 
President Reagan applied “the most systematic ideo-
logical or judicial philosophical screening of judicial 
candidates since the first Roosevelt administration,” 
in selecting judicial officers for all levels of the federal 
courts.8 Similarly, the Bush administration “moved 
deliberately in its screening process and had to be 
reasonably satisfied that the nominee was not only 
professionally qualified but also shared the presi-
dent’s judicial philosophy.”9

the nomination anD  
confirmation Process

It is clear that presidents can, and have, used their 
appointment power to attempt to create a legacy for 
themselves and influence current and future public 
policies. Therefore, one should examine the evolution 
of the nomination process and the advice and consent 
power of the Senate as they relate to making strong 
ideological nominations to the Court. 

As with many other constitutional provisions, a key 
feature of the appointment clause and its accompany-
ing advice and consent power is its notable vagueness: 
“The President . . . shall nominate, and, by and with the 
advice and consent of the Senate, shall appoint Judges 
of the Supreme Court.”10 The ambiguity here takes 
two forms. First, the Constitution does not outline any 
specific requirements or qualifications for members 
of the Supreme Court other than nomination by the 
president and the consent of the Senate. Second, there 
is no clear definition of how the Senate is to fulfill its 
advice and consent obligation. It is not clear whether 
the framers intended the Senate to act as an advisory 
council that sits with the president to consider nomi-
nations, as the word “advice” suggests, or whether 
they intended it simply to be a post hoc advisory group 
that simply approves or rejects his nominations.11

The nomination process, however, is not solely de-
fined by the Constitution. History has seen the addition 
of many new actors into the nomination process, each 
of which adds a new dimension to the confirmation 
process, and thus makes it more complicated. 

Although the very first Congress had a Senate 

Judiciary Committee, it was, like all other commit-
tees at the time, ad hoc.12 When, in the first half of the 
nineteenth century, a system of permanent commit-
tees was established, the Judiciary Committee was 
one of these. Use of the Committee for review of 
appointments was at first sporadic and intermittent, 
but had become regular practice by 1868. Prior to that, 
reference of nominations to the Committee was gen-
erally reserved for controversial appointments. The 
Judiciary Committee has thus been a battleground 
for nominations and has been instrumental in the 
success or defeat of candidates for two centuries, but 
principally in the last one.13 

Passage of the Seventeenth Amendment was the 
next major change in the political atmosphere af-
fecting the nomination process.14 Professor Dennis 
Hutchison of the University of Chicago argues that 
the direct election of senators radically changed the 
appointment process:

[T]he Senate’s constitutional responsibility in 
the appointment process—as distinct from its 
formal authority—is now shaped far more by 
the seventeenth amendment than by visions of 
the framers two hundred years ago. The Consti-
tution was originally framed and ratified before 
the rise of political parties and on the assump-
tion that senators would be appointed by state 
legislatures. That assumption was destroyed 
with the ratification of the seventeenth amend-
ment, providing for direct election of senators, 
in 1913.15

Here Hutchison notes that the Seventeenth Amend-
ment moves the appointment process away from the 
system envisioned by the framers of the Constitution 
by adding an indirect voice (voters through their sena-
tors) for popular sentiment. He further contends that 
the direct election of senators has changed the appoint-
ment process by forcing senators to consider the elec-
toral impact of their votes on specific nominations. 

The impact of directly electing senators was exac-
erbated when nominees began to regularly appear 
before those popularly elected senators in 1939.16 With 
the appearance of nominees before the Committee, 
the process became more personal. Nominees before 
the Judiciary Committee with abrasive personalities 
(or even appearances, as discussed later regarding 
the nomination of Robert Bork) can find themselves 
in arguments rather than discussion of constitutional 
principles. 

Another new actor to the confirmation process is 
the media. Although recent appointments have re-
ceived much publicity in the news media, such was 
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not the case for most of the presidential nominees of 
Supreme Court justices during the nineteenth and 
the first quarter of the twentieth century. Until 1929, 
the Senate sat in closed sessions while considering all 
presidential nominees.17 For good or ill, the trend in 
modern times, beginning during FDR’s presidency 
and continuing unabated ever since, is for the Sen-
ate and the media to become more involved in the 
nomination process.18 

The recent innovation of allowing radio micro-
phones and television cameras to witness the nomi-
nation process has accelerated the growth in media 
attention. It was not until 1981, with the confirma-
tion of the first woman on the Court, that the Senate 
finally allowed radio and television to record the 
event. Before that, the public could read about the 
nominee but could never hear their words or see their 
testimony.19

With all these new actors and angles, what conclu-
sions, then, can one draw from the evolution of the 
confirmation process? The most important conclusion 
to this analysis is that the process has become more 
protracted and contentious. Ronald Rotunda makes 
this clear when he writes:

As the Court has become more powerful, the 
nature of the confirmation hearing has also 
changed. To say that the earlier hearings were 
not as elaborate and public as today is, to say 
the least, an understatement. For example, on 
September 4, 1922, Justice John Hessin Clarke 
resigned from the Supreme Court. The next day 
President Harding nominated his successor, 
George Sutherland, and the Senate confirmed the 
lifetime appointment later that very same day.20

With the aforementioned changes in the confirmation 
process and the actors within it, the United States has 
seen increased scrutiny of nominees to the Supreme 
Court and an overall lengthening of the process.21 

risKs of strong iDeoLogicaL nominations

Rejection of a nominee presents a very real danger for 
modern presidents. Indeed, the true danger of having 
a Supreme Court nominee rejected actually extends 
far beyond the loss of a single nominee. Often the 
president loses political capital, public support, and his 
focus on his policy agenda as a whole. Each nominating 
president who loses a nominee suffers both politically 
and psychologically.22 For example, both President 
Nixon and President Reagan reacted quickly and 
angrily at the defeats of Clement Haynsworth and 

Robert Bork, respectively. Nixon, in private, was 
enraged on receiving the news that the Senate had 
rejected the Haynsworth nomination. He reportedly 
“inveighed against the liberal press which had built 
the opposition to Haynsworth, against organized la-
bor for its vendetta against the judge, and most of all 
against those Republican senators who had betrayed 
their President.”23 Reagan responded to the defeat 
of Bork’s nomination by denouncing the Senate for 
allowing “the confirmation process [to become] an 
ugly spectacle, marred by distortions and innuendoes, 
and casting aside the normal rules of decency and 
honesty.”24 

rejeCTIon oF nomInee

When Nixon nominated Clement Haynsworth to the 
Supreme Court, it was obvious that the nomination 
was a facet of his well-documented “southern strat-
egy” as well as an effort to make the Supreme Court 
more conservative.25 Interest groups including the 
NAACP and AFL-CIO quickly rallied their support-
ers against the nomination. The role of ideology in the 
Haynsworth confirmation fight is unquestionable. The 
Haynsworth nomination and hearings were the first 
to consider the candidate’s future voting pattern in 
specific cases. After protracted debate on these issues, 
the Senate finally voted 55-45 on November 21, 1969, 
to reject the Haynsworth nomination. On the day after 
the rejection, the Washington Post commented in an 
editorial that, “The rejection, despite the speeches and 
the comments on Capitol Hill to the contrary, seems 
to have resulted more from ideological and plainly 
political considerations than from ethical ones.”26

Following Nixon’s failed attempt to place Hayns-
worth on the Court, he nominated G. Harrold Car-
swell, who sat on the Federal Court of Appeals for 
the Fifth Circuit. There was a general expectation that 
Carswell would be confirmed without any trouble. 
Most people anticipated that the last thing the Senate 
would want would be another grueling confirmation 
battle after what they went through with Haynsworth, 
and Justice Abe Fortas before him.27 This belief was 
quickly proven incorrect. On January 21, 1970, two 
days after Nixon submitted the nomination, in an 
editorial opposing the nomination, the New York Times 
wrote that Nixon seemingly intended to “lower the 
significance of the Court by the appointment of an 
incompetent.”28 A bitter confirmation battle ensued. 
Carswell’s nomination was endangered by charges 
of racism, his conservative judicial philosophy, and 
a prevailing opinion that characterized him as incom-
petent. This conflict culminated on April 8 with the 
Senate’s rejection of Carswell’s nomination by a vote 
of 51-45.29 In its obituary for Carswell on August 1, 
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1992, the New York Times (who had soundly criticized 
his nomination at the time) summed up the clash over 
his nomination by commenting, “It turned into an 
unusually bitter struggle between the executive and 
legislative branches. The fight, which was rooted in 
party politics, ideology, and the interplay of pressure 
groups, culminated in an embarrassing debate of the 
judge’s competence.”30

The Haynsworth and Carswell nominations, when 
taken in tandem, reveal several important lessons. 
First, strong ideological nominees will inevitably 
face opposition from interest groups and individual 
senators. The only question is whether or not those 
groups will be able to marshal enough opposition 
to the nominee to kill the nomination. Second, such 
opposition will likely find issues only partially re-
lated to judicial competence to attempt to make the 
nominee unpopular and to kill the nomination. As a 
general rule, the Haynsworth and Carswell nomina-
tions show that confirmation is far from a foregone 
conclusion and often becomes highly controversial 
and partisan. 

The battle over Robert Bork’s nomination repre-
sents the most apparent case of the use of ideology 
as an issue during the confirmation process. The Bork 
nomination is most clear when placed against the 
background of the Haynsworth and Carswell nomi-
nation fights. In the Bork battle, there was certainly 
no dissembling and no ground for any charge of 
dishonesty or incompetence. Bork’s almost fearsome 
competence, coupled with his palpable relentlessness 
for achievement, contributed to the negative result. 
Bork’s defeat was a plain case of full senatorial recog-
nition that the Supreme Court is a high policymaker.31 
The battle over Bork’s nomination is so important in 
the history of the Supreme Court appointment pro-
cess because it was the first to involve so rigorous an 
examination of ideology. 

Opposition by members of the Senate was un-
doubtedly due mainly to Bork’s judicial ideology and 
its projected impact on the Supreme Court as it was 
constituted at the time. Bork’s ascension to the Su-
preme Court was widely seen as providing the crucial 
fifth vote that the conservatives on the Court needed 
to roll back civil rights precedents from the Warren 
and Burger courts.32 Since Justice Powell, whom Bork 
would replace, was the crucial “swing vote” in many 
5-4 decisions, the addition of Bork to the bench would 
clearly shift the ideological balance of the court to the 
right. Thus, the vehement opposition to Bork’s nomi-
nation was due in part to the fact that he was replac-
ing a moderate member of the Court. If, for example, 
Chief Justice William Rehnquist had decided to retire 
and Bork was to replace him, the overall political slant 

of the Court would have changed much less radically 
and would likely not have drawn as much opposition. 
This conclusion is clearly supported by the fact that 
only a few years earlier the Senate had unanimously 
approved Bork’s nomination to U.S. Court of Appeals 
for the District of Columbia.33

Opposition to Bork crystallized rapidly and 
staunchly. Senator Edward Kennedy of Massachusetts 
took the floor of the Senate only forty-five minutes 
after Reagan announced Bork’s appointment and fired 
the opening salvo in what was to be a fight to the end 
between Bork and the Senate. Kennedy declared:

Robert Bork’s America is a land in which women 
would be forced into back alley abortions, blacks 
would sit at segregated lunch counters, rogue po-
licemen could break down citizen’s doors in mid-
night raids, school children could not be taught 
about evolution, and writers and artists could be 
censured at the whim of the government.34

Bork’s own account of the confirmation process 
focuses on two general themes. First, the media and 
public scrutiny directed at his judicial record and at 
him personally were unprecedented. On the media 
campaign, Bork writes:

it had spread the idea that the Senate should 
examine a nominee’s positions on a wide range 
of constitutional issues. More importantly, it had 
repeatedly defined “judicial philosophy” not as 
the nominee’s approach to constitutional inter-
pretation and his conception of the role proper 
to judges but as simply a checklist of results that 
were to be assessed for political popularity.35

Bork writes extensively on the media campaign 
waged against his nomination and places great blame 
on it for the failure of his bid to sit on the Supreme 
Court. He comments on the nature of the allegations 
leveled against him as well as the correlation between 
the media frenzy surrounding his nomination and the 
bitter fight in the Judiciary Committee. Bork makes 
several points about his ideology. First, to those who 
felt that he would disrupt the ideological balance of 
the Court, he notes that in cases where Powell voted 
on his decisions, he agreed with Bork nine out of ten 
times.36 He also makes special note of the fact that the 
Senate had unanimously approved his nomination 
twice before, once for Solicitor General in 1973, and 
again for a seat on the Court of Appeals in 1982.37 Bork 
was also sure to point out that the year before the 
Senate had confirmed Antonin Scalia to the Supreme 
Court by a unanimous vote, though he and Scalia had 
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served on the same court for four years and had voted 
the same way 98 percent of the time.38

Bork’s ideology, demeanor, and even appearance 
seemed to put him at a disadvantage and to many 
seemed as suspect as his ideology.39 His devilish 
beard and sometimes turgid academic discourse did 
not endear him to wavering Senators or to the public. 
Nor did his detailed, scholarly, lecture-like answers 
to every conceivable question posed to him by the 
Senate Judiciary Committee.40

In the end, it was likely a combination of many fac-
tors, including Bork’s ideology, the media campaign 
against his nomination, and the political makeup 
of the Senate, which doomed the Bork nomination. 
His confirmation hearings (including the months 
surrounding them) were a high-water mark for the 
scrutiny of ideology in the con-
firmation process. 

From Reagan’s battle over the 
Bork nomination, the dangers 
of making a strong ideologi-
cal appointment come to light. 
Public sentiment was rallied di-
rectly against Bork and indirectly 
against Reagan. When Bork (and 
later Douglas Ginsburg) was 
defeated, Reagan was forced to 
appoint a much more moderate 
jurist (Anthony Kennedy) to the 
Court. Thus, if Reagan had appointed someone whose 
ideology was more moderate than Bork’s and more 
conservative than Kennedy, Reagan could have likely 
“maximized” his influence and legacy through the 
Supreme Court. 

Loss oF poLITICaL supporT For presIdenT

A second danger presidents face in making a strong 
ideological appointment to the Supreme Court is that 
they will suffer political fallout, even if their nominee 
is confirmed. This danger is very similar to the one 
discussed earlier, with the only variable being the 
actual vote of the Senate, and does not warrant any 
lengthy discussion. One clear example of this risk was 
the confirmation battle over President Bush’s nomi-
nation of Clarence Thomas. Though the Senate even-
tually confirmed Thomas, the debate surrounding 
his nomination was rancorous, and at times openly 
hostile. Charges that Thomas sexually harassed Anita 
Hill were the focus of several days of questioning, as 
was his conservative judicial philosophy. 

While organized interest groups have always 
participated in the Supreme Court selection process, 
they have attained a new level of visibility during the 
last two decades, especially during the controversies 

over the Bork and Thomas nominations. Beginning 
in the early 1970’s, several groups, particularly the 
National Organization for Women (NOW) and the 
NAACP, began to scrutinize every nomination.41 In 
the Thomas case, these two groups vehemently op-
posed his nomination, though for different reasons. 
The debate in the Senate and in America at large was 
heated, and the political impact incalculable. While 
this conflict had obvious effects on the Thomas hear-
ings, some commentators have even cited it as a factor 
in the 1992 congressional elections, which came to be 
known as “The Year of the Woman.”42 In sum, there 
were clear changes in the Supreme Court, Congress, 
presidential popularity, and overall general social at-
titudes, all stemming from the Thomas hearings. 

dIverGenCe oF nomInee From 
presIdenT

A third and least predictable dan-
ger of making a strong ideologi-
cal appointment to the Supreme 
Court is that once seated on the 
bench, a nominee may diverge 
from the philosophy of the nomi-
nating president. One may be 
surprised that about one justice 
in four whose performance could 
be evaluated did not conform to 
the expectations of his appointer 

in important matters that came before the Supreme 
Court.43 This conclusion is an important one in that 
it indicates limitations upon the ability of presidents 
to influence the policies of the Court through ap-
pointments. While there are several instances of 
such disappointment, there are two to take note of 
here.44 The first is the case of President Eisenhower’s 
appointments to the Supreme Court, especially Earl 
Warren. 

Eisenhower faced a unique opportunity with the 
chance to make five nominations to the Court. This 
marked a tremendous occasion, which, if his appoint-
ments met his expectations, could have molded the 
Court in Eisenhower’s image for years to come. His 
attempt, however, was not nearly as successful as he 
had hoped. Few persons would consider Earl Warren 
or William J. Brennan to be in the constitutional or 
political mold of Dwight Eisenhower; and Charles 
E. Whittaker, another of Eisenhower’s five appoint-
ments, stayed on the Court less than five years, too 
short a time to have much impact on public law.45 

While it is widely reported that Eisenhower said 
his appointment of Earl Warren to the Supreme Court 
was his greatest failure as president, no record of such 
a statement can be found. At the time of Warren’s ap-

Bork’s ideology, 
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him at a disadvantage 
and to many seemed as 
suspect as his ideology.



48 sPrinG 2000

 lbJ Journal of PubliC affairs

lessons unlearned

pointment, Eisenhower was convinced that Warren 
was a bona fide “middle-of-the-road” or “moderate 
Republican.”46 Only two months after his confirma-
tion, though, Warren as Chief Justice wrote the highly 
controversial majority opinion in Brown v. Board of 
Education of Topeka. If any doubts remained after his 
Brown opinion, two years later—by mid-1956—it had 
become crystal clear that, as Chief Justice of the United 
States, Earl Warren was in the process of providing 
leadership for a libertarian-activist approach to pub-
lic law and personal rights that went far beyond the 
Eisenhower brand of progressive Republicanism.47 
Though Eisenhower did not say that he came to regret 
the appointment, in his autobiography he did say that 
he subsequently told Herbert Brownell (his Attorney 
General) that he would thereafter appoint to the Court 
only persons who had served on a lower federal court 
or a state supreme court so as to have a better inkling 
of their philosophy.48

If Warren’s performance on the Supreme Court 
was disappointing to Eisenhower, then that of Wil-
liam J. Brennan, named to the Court in 1956, was 
equally or (in view of the lesson Eisenhower hoped 
he had learned from the Warren appointment) more 
so, for Brennan and Warren were closely aligned in 
the Court’s controversial decisions.49

A more recent example of the disappointment of 
presidents in their Supreme Court nominations is 
provided by the Reagan/Bush years. Although the 
fortuitous timing of five justices’ departures enabled 
conservative Republican presidents to pack the Court 
with carefully selected appointees, Reagan and Bush 
ultimately failed to achieve complete fulfillment of 
their objectives. These presidents again discovered 
that even though the opportunity and appearance of 
implicit court packing exist, such efforts do not nec-
essarily produce the intended results for presidents 
who seek to move the high court in specific direc-
tions.50 Although individual decisions and doctrinal 
changes produced by the Rehnquist Court moved 
constitutional law and judicial policymaking in the 
conservative direction sought by Reagan and Bush, 
systematic analysis of the Court’s decisions indicates 
that the Court did not shift as far right as the presi-
dents had hoped and intended. An overall assess-
ment of the liberalism-conservatism of the Rehnquist 
Court’s civil rights and liberties decisions indicates 
that in numerical terms, the Rehnquist Court is not 
more conservative than the Burger Court.51

Reagan and Bush’s unfulfilled aspirations should 
serve as a lesson to presidents about the difficulties in-
volved in seeking to pack the Court in order to achieve 
specific policy objectives. Their experiences show that 
presidents cannot predict how appointees will vote 

on specific controversies that come before the Court 
or how the collegial decision making process of the 
Supreme Court will influence the votes of individual 
members.52 With lifetime appointments, justices may 
likely modify their outlook on the law because of in-
teractions with other members of the Court, changes 
in society, the eruption of new issues before the Court, 
or simply because their personal outlook changes. In 
the end, it is easy to conclude that presidents cannot 
predict with any great degree of accuracy how their 
nominees will vote in the future, thus frustrating them 
in their struggle to build a legacy.

the aPPeaL of maKing strong  
iDeoLogicaL nominations

If, then, presidents take great personal and political 
risks in pursuit of an outcome that is clearly unknown, 
why do they persist in making strong ideological 
nominations to the Supreme Court? The answer is 
twofold. First, the Supreme Court plays an impor-
tant role in the policy process. Second, a well chosen 
nominee can influence the Court for years to come. 
Bob Woodward and Scott Armstrong open their book 
on the Burger Court by noting the importance of the 
Supreme Court in the policy process:

The United States Supreme Court, the highest 
court in the land, is the final forum for appeal 
in the American judiciary. The Court has inter-
preted the Constitution and has decided the 
country’s preeminent legal disputes for nearly 
two centuries. Virtually every issue of signifi-
cance in American society eventually arrives at 
the Supreme Court. Its decisions ultimately af-
fect the rights of freedom of every citizen—poor, 
rich, blacks, Indians, pregnant women, those ac-
cused of crime, those on death row, newspaper 
publishers, pornographers, environmentalists, 
businessmen, baseball players, prisoners, and 
Presidents.53

From Marbury v. Madison (1803) to Brown v. Board of 
Education (1954) to Roe v. Wade (1973) and beyond, the 
Supreme Court has shaped the nation’s interpretation 
of the Constitution and in so doing has influenced 
dramatically the evolution of American society. While 
the power of the Court ebbs and flows, the potential 
for the exercise of power is ever present.

The Supreme Court’s role in the policy process is 
not the sole reason, however, that presidents have 
attempted to influence its rulings through the ap-
pointment of strong ideological nominees. The fact 
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that a single justice can decide an important case 
or can build a coalition on the Court magnifies the 
importance of Supreme Court nominations. The 
aforementioned case of Earl Warren is an excellent 
example. His ascension to Chief Justice helped to 
shift the Court in a more liberal direction. Along with 
William Brennan and others, he was able to expand 
the rights of criminals, broaden civil liberties, and 
reinforce civil rights.54 

As a new voice to the Court, Warren was es-
pecially important in changing a sharply divided 
Court into one that produced a unanimous ruling 
in Brown v. Board of Education.55 During Warren’s 
tenure, there was a clear direction for the Court in 
the person of Warren. In contrast to rulings before 
1937, which mainly benefited businessmen and other 
propertied interests, after 1937, especially during the 
Warren years, the less advantaged groups in America 
became the recipients of Supreme Court protection.56 
Through the efforts of Warren 
and the coalitions he built on the 
bench, the shape and direction of 
political, social, economic, and 
legal institutions were all radi-
cally changed. Although he could 
officially cast only one vote on 
every decision, Warren’s ability 
to influence, persuade, and lobby 
other members of the Court to 
see things the way he did is leg-
endary.57 Much to Eisenhower’s 
displeasure, Warren used these 
skills to influence the rulings of 
the Court for many years. 

Any analysis of the Supreme Court is inherently 
complicated. There are, however, two important 
unifying themes throughout its history. First, the 
Supreme Court, through its rulings, has helped speed 
the development of America and its national identity. 
As a result, presidents have attempted to maximize 
their influence on the policy process through their 
appointments to the Court. As the confirmation pro-
cess has evolved, this effort has become increasingly 
complicated. The insertion of a range of new actors 
into this process has added great risk to the nomina-
tion of a strong ideological candidate to the Supreme 
Court. Even with these risks, presidents persist. Why? 
Simply put, the temptation is too strong. With the op-
portunity to make a nomination to the Court, every 
president believes he can appoint the next John Mar-
shall, Felix Frankfurter, or Earl Warren. Presidents 
know that their Supreme Court nominees will be 
active in the policy process long after election or time 

has swept them out of office. Without recognizing the 
dangers of making a strong ideological nomination to 
the Court, however, future presidents are doomed to 
repeat the mistakes of their predecessors.

imPLications for the  
2000 PresiDentiaL camPaign

In addition to fights over nominations, the Supreme 
Court becomes highly politicized during presidential 
elections. Presidential aspirants know that if they gain 
office they will have the opportunity to make numer-
ous nominations to the federal judiciary at all levels. 
The most coveted nominations are clearly those to 
the Supreme Court. In all, only three presidents have 
not been able to make at least one nomination to the 
Supreme Court.58 Presidents (and presidential hope-
fuls) relish the opportunity to nominate a Chief Justice 

of the Supreme Court because of 
the power of the position and its 
infrequent opening. Because can-
didates realize that the potential 
effects of nominees are so long 
lasting, the Supreme Court often 
becomes a campaign issue. 

These factors are particularly 
relevant to the current election for 
several reasons. The next presi-
dent will likely have a chance 
to make several nominations to 
the Supreme Court, including 
the Chief Justice. In a nationally 

syndicated column, Robert Novak explained the im-
portance of the 2000 election in terms of the Supreme 
Court when he wrote, “These are critical questions 
considering the primary importance of who is elected 
president in 2000. Chief Justice William Rehnquist is 
75 years old, Justice John Paul Stevens is 79 and other 
members of the court are in their 60s. Thus, the new 
chief executive may dictate the court’s direction well 
into the future.”59

Novak makes two important observations. First, 
the next president may have the chance to nominate 
a Chief Justice. In and of itself, this would be an his-
toric opportunity realized by few other presidents. 
Second, many of the justices currently on the court are 
nearing the age where many Americans contemplate 
retirement. As Novak mentioned, Justice Stevens is 
79 years old and will turn 83 during the next presi-
dential administration. Further, by the time the next 
president is inaugurated, a third of the court (Stevens, 
Rehnquist, and Justice Sandra Day O’Connor) will be 
older than 70 years old. Of the remaining six justices, 

the fact that a single 
justice can decide an 
important case or can 
build a coalition on 
the Court magnifies the 
importance of supreme 
court nominations.
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five (Justices Antonin Scalia, Anthony Kennedy, Ruth 
Bader Ginsburg, David Souter, and Stephen Breyer) 
will be older than 61. This greatly increases the prob-
ability that the next president will be able to make 
several nominations to the Supreme Court.

Compounding the issue of age for Justice Ginsburg, 
a Clinton appointee, are her current health problems. 
On September 17, 1999, she underwent surgery to 
remove colon cancer.60 Justice Ginsburg appears to 
be recovering well, but she will continue to undergo 
chemotherapy and radiation therapy until June 2000.61 
This news fuels speculation that she may step down 
from the court during the next presidential admin-
istration.

One final factor that makes the upcoming elec-
tion important in terms of possible Supreme Court 
nominations is the current ideological makeup of 
the court. Of the nine justices, Republican presidents 
have appointed seven, including the Chief Justice.62 
This fact reinforces the importance of the election for 
both Republicans and Democrats. 

For Republicans, the next president will be able 
to replace aging conservatives on the court and per-
haps nominate a conservative Chief Justice to follow 
in Rehnquist’s footsteps. In addition, it would offer 
an opportunity to supplant moderates appointed by 
former Republican administrations. 

From the Democratic perspective, the election 
is highly important merely because it creates the 
possibility of increasing the number of Democratic 
nominees on the court. Democratic presidents have 
only made two nominations to the Supreme Court in 
the last 25 years, and the next four years may present 
a ripe opportunity to reverse that trend.

Whether due to the number of candidates or the 
ideologies of the respective candidates or some other 
factor, Republican candidates have thus far focused 
much more on possible Supreme Court nominations 
than Democrats. Robert Novak offers one hypothesis 
for the embittered debate on this issue within the Re-
publican Party when he writes, “This is of particular 
concern to conservatives because of what transpired 
over the last three decades. Between 1967 and 1994, 
not a single Democratic nominee was added to the 
high court. Nevertheless, the court’s conservative bloc 
consists of only three members (Rehnquist, Scalia, 
and Thomas).”63 This fact illustrates the difficulty of 
influencing Supreme Court decisions through nomi-
nations, even over an extended period of time. 

During his first campaign visit to New Hampshire 
in June 1999, Republican frontrunner George W. Bush 
was asked if he would pledge to impose an anti-abor-
tion “litmus test” on his Supreme Court nominees.64 
Though Bush refused to take such a pledge, the issue 

did not disappear. Social conservatives such as can-
didates Gary Bauer, Alan Keyes, then Republican Pat 
Buchanan, and Steve Forbes criticized Bush and other 
Republican candidates for failing to pledge to nomi-
nate only pro-life judges to the Supreme Court. Forbes 
continued to force the issue with Bush, and ran several 
television advertisements that accused Bush of being 
a “pro-life pacifist.”65 These advertisements illustrate 
the division within the Republican Party, which will 
be a challenge for any Republican president. From 
the adamant positions of the pro-life members of the 
G.O.P., a Republican president would undoubtedly be 
pressured to nominate a highly ideological candidate 
to the Supreme Court, perhaps based on the single 
issue of abortion.

In conclusion, it is clear that the next president 
would be wise to keep in mind the simple maxim, 
remember the past. The next president may have an 
unusual opportunity to shape American jurispru-
dence well into the 21st century. While this may be an 
enticing opportunity to attempt to influence public 
policy long after leaving office, past presidents have 
shown that this is easier said than done.

 LBJ 
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S ince the end of the Cold War, the defense  
industry in the United States has under 
gone drastic changes as a result of consider-

able cutbacks in the defense budget.1 As market 
demand shrinks, the principle of economic effi-
ciency is replacing the long-standing rationale of 
national security for the defense industrial base. 
As a consequence, the government and defense-
related firms have sought transition paths to 
respond to this post–Cold War challenge. Some 
defense firms have turned their attention to for-
eign markets to increase the volume of sales. Other 
companies in the defense industry have incorpo-
rated commercial technologies into defense sys-
tems through government-supported dual-use 
programs. However, the most significant transi-
tion strategy sought out by defense industry cor-
porations as a result of the end of the Cold War is 
that of merger and acquisition.

concentrateD?: 
high-tech Defense inDustries  
in the Post–coLD war era

The number of companies in the defense industry has significantly 
decreased in the course of restructuring in the post–Cold War era. In 
light of this observation, it is important to examine whether the degree 
of market concentration in the industry has actually increased with the 
reduction in the number of contractors. The purpose of this paper is to 
provide policymakers with a more solid analytical framework to examine 
the effects of ongoing defense consolidation in the post–Cold War era. 
Defense procurement data obtained from the Directorate of Information 
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a Primer on the u.s. weaPons 
Procurement sYstem

To effectively understand the defense industry, 
a brief description of U.S. acquisition dynamics 
is essential. Defense firms or divisions com-
pete among themselves under great risk and 
uncertainty at the early production phases—
from concept formulation to demonstration and 
validation (dem-val). These early phases are 
frequently funded with significant investment 
from “internal” sources. Then, at the dem-val 
stage, two contractors (or two groups of firms) 
usually compete with each other. Finally, one 
contractor is typically selected for developing 
a prototype full scale. The DoD mostly awards 
the sole-source contract (winner-take-all) at the 
full production stage (Hampson 6-15; Gansler). 
Competition through “second sourcing” is hard 
to achieve, because of learning economies and 
economies of scale (Scherer 127). Also, estimat-
ing the cost savings achieved by maintaining 
competition is another challenge in attempting 
“second sourcing” (GAO/NSIAN-99-22). Dur-
ing the Cold War era, contract awards from the 
government were prizes for innovation. With 
high economic profits from the DoD procure-
ment awards, contractors were able to invest 
in R&D for technological innovation, and 
maintain their production facilities (Rosenberg 
65-90). The cost-plus contract practices provided 
prime contractors with advantages based on 
certain dynamics of a bilateral monopoly: infor-
mation asymmetric between buyer and sellers, 
principal-agent principle, transaction costs, and 
game theory (Scherer 2; Sandler, et al. 113-155). 
The fact that there are fewer and fewer new 
advanced weapon projects after the end of the 
Cold War gives strong incentives for consolida-
tion in the industry. Therefore, the prizes for 
innovation during the Cold War became the 
prizes for merger in the post–Cold War era (Oden 

Operations and Reports (DIOR) of the Department of 
Defense (DoD) will be used to analyze the trends of 
market concentration in two sizeable defense sectors: 
fixed-wing aircraft and guided missile. These sectors 
are noteworthy because both are classic high-tech 
defense industries that benefit from economies of 
scale, and because they have experienced the sharpest 
declines in the numbers of contractors since the end 
of the Cold War. Before conducting our analysis, let 
us discuss government defense policy and defense 
corporation strategies in the 1990s.

government PoLicies anD corPorate 
strategies in the 1990s

From the peak of the Cold War in 1985 to the early 
1990s, the DoD procurement budget decreased by 60 
percent or less in terms of outlays.2 The 1993 Bottom-
Up Review and its subsequent Quadrennial Defense 
Review exemplify the early Clinton Administration 
policy. The Bottom-Up Review, developed by Secre-
tary of Defense Les Aspin and his successor, William 
J. Perry, called on the U.S. to maintain the facility to 
fight two major regional wars simultaneously.3 In or-
der to meet this two-war objective, the report requires 
that the U.S. government preserve a “warm” indus-
trial base—factories with active assembly lines and 
production processes. At the same time, it promotes 
the reduction of excess industrial capacity by rapid 
restructuring. These conflicting directions from the 
Clinton Administration resulted in the development 
of three major strategies by which defense firms are 
responding to the post–Cold War challenge: conver-
sion, exports, and consolidation. 

First, much emphasis was placed on conversion 
strategies through the employment of dual-use ini-
tiatives during the 1993–1994 period. Many defense 
firms tried to make use of commercial components in 
defense platforms by producing in both the commer-
cial and defense sectors. The government launched 
the Technology Reinvestment Project (TRP) to provide 
resources for government-industry partnerships to 
develop dual-use technologies.4 Dual-use initiatives 
have limited potential, however, because demand 
from commercial markets for defense sector products 
is a vital factor in these initiatives, but such demand 
is not frequently observed.5 The dual-use technol-
ogy strategy has found some success in small- and 
medium-sized firms with electronic and computer 
applications, but not with larger-scale applications 
and firms such as military aircraft.6

Second is the strategy of exporting defense products. 
In order to exploit economies of scale in a shrinking 

domestic market, a firm must increase its volume of 
sales by expanding its markets abroad. In recognition of 
this, the Clinton Administration has promoted exports 
of defense-related products. Primarily, this support has 
taken the form of export licenses, financial subsidies, 
and diplomatic support.7 However, despite this sup-
port, the export strategy has been met with resistance 
because of concerns with arms proliferation.
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Finally, and most importantly, the Clinton Admin-
istration has explicitly encouraged the reconfiguration 
of the defense industry through merger and acquisi-
tion activities in order to achieve gains in efficiency. 
As a reflection of this strategy, 12 out of 25 large 
defense firms have been absorbed or merged into 5 
giant corporations since 1993.8 The top five companies 
receiving the largest dollar values of prime contract 
awards in fiscal year (FY) 1998 include Lockheed 
Martin, Boeing, Raytheon, General Dynamic, and 
Northrop Grumman. However, the DoD’s recent in-
tervention in the proposed merger between Lockheed 
Martin and Northrop Grumman may indicate a new 
direction in competition policy that is a result of rising 
concern over monopolistic power. 

Decrease in numBers of comPanies

As previously noted, the number of prime contractors 
has declined in the post–Cold War era. A General Ac-
counting Office (GAO) report, Defense Industry Con-
solidation, illustrates the number of prime contractors 
competing or under contract in 12 different defense 
sectors in both 1990 and 1998. DoD identifies these 
12 sectors as important to national security.9 Table 1 
shows that the number of prime contractors decreased 
in 10 out of the 12 defense sectors during the eight 
year period.10 The tactical missile, fixed-wing aircraft, 
and expendable launch vehicle sectors have experi-
enced particularly sharp declines. The expendable 
launch vehicles, tracked combat vehicles, strategic 
missiles, and torpedoes sectors reached duopoly 
markets with only two prime contractors in 1998. 
These massive consolidations, driven by economies 
of scale in conjunction with the Clinton Administra-
tion’s encouragement of mergers and acquisitions, 
characterize the post–Cold War defense industry. 
More important to consider, however, is whether the 
U.S. defense industry also became more concentrated 
in terms of the degree of market share as a result of 
the restructuring of the 1990s. 

methoDoLogY: using the hirschman 
herfinDahL inDex with Procurement Data

Although Table 1 shows that the number of defense 
firms has declined, the degree of market concentra-
tion is a different question. To address this issue, the 
Hirschman Herfindahl Index (HHI) is employed. The 
HHI is a standard indicator of the degree of market 
concentration and is defined as the sum of the squared 
market share of each firm across the industry (see 

Equation 1

HHI = (100s1) 2 + (100s2) 2 + … + (100sn) 2,

where si represents the percentage market share for firm i,
and n is the total number of firms.

Table 1

Reduction in the Number of Prime Contractors

Sector 1990 1998

Tactical Missiles 13 4
Fixed-Wing Aircraft 8 3
Expendable Launch Vehicles 6 2
Satellites 8 5
Surface Ships 8 5
Tactical Wheeled Vehicles 6 4
Tracked Combat Vehicles 3 2
Strategic Missiles 3 2
Torpedoes 3 2
Rotary-Wing Aircraft 4 3

Source: U.S. General Accounting Office (GAO), “Defense 
Industry Consolidation: Competitive Effects of Mergers 
and Acquisitions,” GAO/NSIAD-98-141, Table I.1 
(Washington, D.C., March, 1998). 

Note: The Electronics sector is not included.

Equation 1). 
The equation indicates that when an industry 

has a single monopoly firm, the market share in the 
industry is 100 percent, leading to an HHI of 10,000 
(the square of 100). Similarly, when two firms pro-
duce equally, the HHI is 5,000, and three symmetric 
firms have an HHI of 3,333 in the industry. In other 
words, when an HHI is 1,000 for an industry, there 
are ten identical companies in the industry producing 
equally.11 The HHI moves closer to zero as competi-
tion increases. The 1992 Merger Guidelines published 
by the Department of Justice categorize HHIs into 
three groups: Unconcentrated (HHI below 1000), 
Moderate Concentrated (HHI between 1000 and 
1800), and Highly Concentrated (HHI above 1800).12 
Many high-tech defense industries have HHIs in the 
last category. 

HHI calculations utilize DoD procurement data de-
rived from the Individual Contracting Action Report, 
known as DD Form 350, which is concerned with all 
the DoD prime contract awards over $25,000.13 Some 
of the limitations of the data available from FY94 to 
FY98 are:
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1. The data include only procurement actions of 
$25,000 or more. Procurement actions of less 
than $25,000 are derived from DD Form 1017, 
which are typically less than 10 percent of the 
total DoD procurement amount.14 

2. The data cover only prime contracts directly 
awarded by the DoD, and not subcontracts. 

3. Termination and other downward adjust-
ments of contracts (negative dollars), which 
fluctuate around 10 percent of new contracts 
(positive dollars), are not included in the cal-
culation of market concentration. 

To calculate the degree of market share in the 
defense industry using the HHI equation, one needs 
three pieces of knowledge. First, one must obtain the 
amount of procurement dollars. Note that one must 
use procurement dollars in one’s calculations because 
of defense procurement practices. Second, the Ultimate 
Parent Code (UPC) identifies the firm involved by 
capturing a firm’s corporate status at the beginning 
of a given fiscal year after taking into account prior 
merger and acquisition activities. Finally, the Federal 
Supply Classification (FSC) code provides compre-
hensive categorization of industries for this exercise. 
The FSC code organizes each defense sector into areas 
including research, development, test, and evaluation 
(RDT&E); supplies; and equipment. With UPCs, FSCs, 
and procurement dollars, annual HHIs in a full range 
of defense sectors can be created using Equation 1. 

Two problems with the above methodology can be 
raised. The first problem is that all UPCs in the data 
are not consistent from year to year. In other words, 
HHIs calculated from each year’s UPC are correct 
figures, but they may not be relevant for a comparison 
purpose across years. To minimize this problem, the 
five annually calculated HHIs were weighted accord-
ing to procurement amounts by grouping them into 
two time periods: FY94–96 and FY96–98.15

The second problem concerns the potential for an 
irregular pattern in a firm’s procurement amount 
across the years. This is a result of the fact that prime 
contractors may not need a considerable award for 
initial years after receiving a large-scale, multi-year 
contract. Even though such a company is still a key 
player in the industry, the HHIs for these “off-years” 
capture only a few procurement dollars. By using 
the above approach (the weighting HHI method), 
where HHIs are derived from annual procurement 
dollars, one would not be recognizing the potential 
for “lumpy” behavior in long-term contract practices 
between the DoD and large defense firms. 

As a remedy, multi-year HHIs were calculated by 
consolidating the data from the five calendar years 
into two time periods, 1994–95 and 1996–98 (note that 
in this multi-year method there is no duplication of 
1996). The former period reflects the market status at 
the end of 1995, while the latter shows the status at the 
end of 1998. The beginning of 1996 was selected as the 
starting point of the second period in the multi-year 
HHI method in order to examine the impact of several 
significant merger and acquisition activities since 1996 
(see Table 2). These include Boeing’s merger with both 
McDonnell Douglas and Rockwell Defense and Space 
(a subdivision of Rockwell) in 1996, and Raytheon’s 
absorption of Texas Instruments Defense (a subdivi-
sion of Texas Instruments) and Hughes Aircraft and 
Electronics (a subdivision of GM Hughes) in the fol-
lowing year. 

In short, the multi-year HHI method estimates the 
impact of industry consolidation specifically since 
1996, while the weighting HHI method provides 
a glimpse of market concentration trends in more 
comprehensive sectors (see the example of aircraft 
components in Appendix A).

changes in the Degree of  
concentration in Procurement term

The fixed-wing aircraft and the guided missile 
industries are good starting points for analysis of 
the comprehensive defense industrial base. These 

Table 2

Merger and Acquisition  
Activities in 1996 and in 1997

Year Buyer Unit Acquired

1996 Northrop Grumman Westinghouse-Defense
 Lockheed Martin Loral-Defense
 Boeing Rockwell-Defense & Space
 Boeing McDonnell Douglas
1997 Raytheon Texas Instruments Defense
 Raytheon Hughes Aircraft & Electronics
 Lockheed Martin1 Northrop Grumman

Sources: Company Annual Reports; Defense News 
(January 8-14), p. 7; Aviation Week (September 15, 1995); 
Aviation Week (December 1996). 

1The Department of Defense intervened against the 
proposed merger between Lockheed Martin and Northrop 
Grumman in 1998.
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industries have experienced the sharpest declines in 
the number of contractors since the end of the Cold 
War. In addition, they are two sizeable high-tech 
industries dominated by scale economies, a driving 
force in the mergers of many industries in the post–
Cold War era. 

Case I: FIxed-wInG aIrCraFT

The fixed-wing aircraft industry—FSC Category 
1510—is the single category that receives the largest 
amount of procurement dollars. 16 The aircraft indus-
try shares many features with those of other high-
tech defense industries. First, it incurs considerable 
costs in research and development (R&D). Given the 
increasing complexity of modern weapon systems, 
these R&D costs stand only to increase. Second, the 
aircraft industry, like most high-tech defense indus-
tries, is highly capital-intensive, with sizeable main-
tenance costs for equipment, as well as huge start-up 
costs. Third, learning curve effects, which describe 
how costs of production decline as cumulative output 
increases over time, play a significant role in the cost 
structure of the aircraft industry.17 All three of these 
factors incite the aircraft industry to take advantage 
of economies of scale. With decreased defense spend-
ing, then, consolidation is a likely solution because 
it allows companies to share R&D costs and capital 
investments, and to utilize learning curve effects.

Table 3, based on information from the GAO 
Report Defense Industry Consolidation, shows that 
the number of contractors in the fixed-wing aircraft 
industry decreased from eight in 1990 to three in 1998. 
In 1998, three large companies were identified as the 

Table 3

Prime Contractors in the  
Fixed-Wing Aircraft Industry

1990 Contractors 1998 Contractors
Boeing Boeing
General Dynamics Lockheed Martin
Grumman Northrop Grumman
Lockheed 
LTV-Aircraft 
McDonnell Douglas 
Northrop 
Rockwell
 
(8 Contractors) (3 Contractors)

Source: U.S. General Accounting Office (GAO), “Defense 
Industry Consolidation: Competitive Effects of Mergers 
and Acquisitions,” GAO/NSIAD-98-141, Table I.1 
(Washington, D.C., March 1998).

Table 4

HHI Calculation by Weighting HHI  
Method for Fixed-Wing Aircraft (FSC 1510)

Fiscal Year FY94–96 
FY96–98
HHI 4173 (2.4) 3996 
(2.5)

Note: See Appendix A for the HHI calculations of other 
aircraft-related sectors.

prime contractors in the fixed-wing aircraft industry: 
Boeing, Lockheed Martin, and Northrop Grumman 
(see Table 3). If Lockheed Martin had merged with 
Northrop Grumman in 1998 as proposed, the number 
would be only two.

Despite one’s likely assumptions based upon the 
decline in the number of firms, the data available since 
1994 show that the fixed-wing aircraft market (FSC 
Category 1510) has not become more concentrated 
in terms of market share (see Table 4). According to 
the calculations based on the weighting HHI method, 
the HHI is 4173 for the FY94–96 period and 3996 for 
FY96–98, which is in fact more competition. This find-
ing implies that the industry was already highly con-
centrated in the early 1990s and has not experienced 
a rapid change in the degree of market concentration 
since 1994. 

In Table 4, the numbers in parentheses show 
the equivalent number of symmetric firms in the 
industry—the number of firms corresponding to same 
sized firms sharing procurement awards equally. The 
industry actually became slightly more competitive, 
not more concentrated, as demonstrated by a slight 
decline in the HHI and, correspondingly, an increase 
in the numbers of symmetric firms. 

Recall that the largest merger in the aircraft in-
dustry took place in 1996, when Boeing merged with 
McDonnell Douglas.18 In the same year, Boeing also 
acquired the Defense and Space Unit of Rockwell. De-
spite these mega-mergers, the multi-year HHI method 
also suggests that the degree of market concentration 
in the industry did not change significantly. Table 5 
shows that Boeing simply replaced the largest market 
share previously enjoyed by McDonnell Douglas. 
Bell Helicopter, which produces the V-22 Osprey—a 
recently introduced turboprop aircraft—is shown as 
a prime contractor in 1996–98, adding more competi-
tion in the industry.19 

Table 6 shows what the HHI calculation would 
have been had Lockheed Martin and Northrop 
Grumman been allowed to consolidate to form a 
single company in 1998. In this scenario, the HHI for 
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Table 5

Fixed-Wing Aircraft (FSC 1510), for Periods 1994–1995 and 1996–1998

 1994–1995 1996–1998

Contractor Dollars Market Share (%) Contractor Dollars Market Share 
(%)
McDonnell Douglas 11,563,275,151 59.8 Boeing 15,097,882,609 58.4
Lockheed Martin 5,057,856,211 26.2 Lockheed Martin 5,407,448,628 20.9
Northrop Grumman 1,652,467,795 8.5 Northrop Grumman 2,702,940,920 10.5
Others 1,058,523,183 5.5 Bell Helicopter 1,585,684,811 6.1
   Others 1,063,284,423 4.1
Total 19,332,122,340 100 Total 25,857,241,391 100
  HHI=4342   HHI=3997

Table 6

Fixed-Wing Aircraft (FSC 1510), Lockheed 
Martin with Northrop Grumman, 1996–1998

  Market 
Contractor Name Dollars Share (%)

Boeing 15,097,882,609 58.4
Lockheed Martin 8,110,389,548 31.4 
 (w/ Northrop Grumman)
Bell Helicopter 1,585,684,811 6.1
Others 1,063,284,423 4.1
Total 25,857,241,391 100
  HHI=4434

the period of 1996–1998 rises to 4434 from 3997. Had 
this merger been permitted, it would have brought 
the degree of concentration back to the level of the 
earlier 1994–1995 period, which had an HHI of 4342. 
The 437 point increase in HHI by a merger between 
Lockheed Martin and Northrop Grumman would 
have been equivalent to the decrease in the number 
of symmetric firms by only 0.24, which is much less 
than one. Despite concern about preserving competi-
tiveness in the market, the proposed merger between 
Lockheed Martin and Northrop Grumman would 
have led to little change in the degree of market con-
centration. In short, both the weighting HHI method 
and the multi-year method suggest that there are no 
compelling changes in the degree of concentration in 
the fixed-wing aircraft industry since 1994.

Case II: GuIded mIssILes

The guided, or tactical, missile industry—FSC Catego-

ry 1410—is another example of a high-tech industry 
driven by scale economics. First, one of its notable 
characteristics is that the demand for its “defense-
unique” missile products has decreased considerably 
in the post–Cold War era. Second, the missile sector 
had enjoyed higher capacity utilization rates than any 
other defense sectors. Third, in comparison to most 
high-tech defense sectors, it is apparent that the mis-
sile industry experienced less consolidation prior to 
the mid-1990s. This lack of consolidation is likely a 
result of government policy in favor of competition 
through “dual sourcing” in the 1980s.20 

During the 1990s, this sector has experienced the 
largest decline in numbers of contractors of any of 
the twelve defense sectors that DoD identifies as 
important to its weapons systems. Table 7 from the 
GAO report shows that the thirteen tactical missile 
prime contractors that existed in 1990 decreased to 
only four in 1998.21

Raytheon acquired both Texas Instruments De-
fense and Hughes in 1997, which made Raytheon the 
third largest contractor in the U.S. defense industry. 
Again, this merger did not lead to concentrated mar-
ket share in terms of procurement dollars. According 
to the multi-year HHI method, there were four major 
contractors in the guided missile sector with an HHI 
of 3225 for the 1994–1995 period (see Table 8). After 
going through several mega-mergers since 1996, the 
HHI decreased to 2476 points, which means that there 
is actually more competition (see Table 8).

This unexpected decline in HHI is due to a new 
form of joint ventures among large corporations in 
the missile industry. Longbow Limited Liability is the 
joint venture between Lockheed Martin and Northrop 
Grumman. Hell Fire System is a joint venture between 
Lockheed Martin and Rockwell (this company is not 
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Table 8

Guided Missile (FSC 1410), for Periods 1994–1995 and 1996–1998

  1994–1995  1996–1998

Contractor Dollars Market Share (%) Contractor Dollars Market Share (%)

Lockheed Martin 2,126,657,594 48.2 Raytheon 1,797,691,173 34.5
Hughes 1,028,048,974 23.3 Lockheed Martin 1,620,210,125 31.1
Raytheon 710,942,381 16.1 Standard 733,968,763 14.1
McDonnell Douglas 440,979,698 10.0 Longbow 445,798,138 8.6
Others 107,252,317 2.4 Boeing 323,448,504 6.2
   Others 286,852,950 5.5
Total 4,413,880,964 100 Total 5,207,969,653 100
 HHI=3225 HHI=2476

Note: Only those companies with more than 5 percent market share are listed.

Table 7

Prime Contractors in the  
Tactical Missiles Industry

1990 Contractors 1998 Contractors
Boeing Boeing
Ford Aerospace Lockheed Martin
General Dynamics Northrop Grumman
Hughes Raytheon
Lockheed 
Loral 
LTV 
Martin Marietta 
McDonnell Douglas 
Northrop 
Raytheon 
Rockwell 
Texas Instruments 
(13 Contractors) (4 Contractors)

Source: U.S. General Accounting Office (GAO), “Defense 
Industry Consolidation: Competitive Effects of Mergers 
and Acquisitions,” GAO/NSIAD-98-141, Table I.1 
(Washington, D.C., March 1998).

shown on Table 8 because it holds less than 5 percent 
of the market share). Standard Missile is now a part 
of Raytheon. To account for these joint ventures, a re-
vised HHI was recalculated, assigning the appropriate 
shares of these joint ventures to their respective own-
ers in order to get a more accurate picture of market 
share (see Table 9). 

Table 9 shows the same four companies as in Table 
7. The HHI, thus, increased from 3225 in the 1994–1995 
period to 3799 in the 1996–1998 period, which is less 
competition. Given that the most significant mega-

mergers are believed to have taken place in the missile 
industry since 1996, this amount of increase in the 
degree of market concentration is not so surpris-
ing. If Lockheed Martin had merged with Northrop 
Grumman, the HHI for the second period would have 
increased to 4232 from 3799. The 433 point increase 
is equivalent to the increase in the number of sym-
metric firms by only 0.27 in this sector, which is less 
than one. In short, the pace of change in the degree 
of market concentration does not correspond to the 
pace of change in number of contractors. 

concLusion anD imPLications

A brief analysis of the missile and the fixed-wing 
aircraft sectors in light of the above HHI calculations 
confirms why the degree of market concentration has 
not increased. The missile sector, which observed 
sharp declines in investment because of its defense-
unique products, experienced relatively less consoli-
dation before the mid-1990s. The degree of market 
concentration in terms of procurement dollars did not 
become as concentrated as expected, even after go-
ing through several mega-merger activities since the 
mid-1990s. These consolidations have in fact driven 
many defense firms out of business, but a few enor-
mous firms in many defense sectors have maintained 
a high but stable degree of market concentration. It 
is worth noting that early government efforts toward 
competition through dual-source production would 
have lessened the consolidation pressure in the mis-
sile industry.22 

The aircraft industry became highly concentrated 
before the end of the Cold War. The Census Bureau 
HHI calculation with the Standard Industrial Clas-
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Table 9

Revised Guided Missile (FSC 1410),  
for Period 1996–1998

  Market 
Contractor Dollars Share (%)

Raytheon 2,531,659,936 48.6
Lockheed Martin 1,919,392,092 36.9
Boeing 342,519,228 6.6
Northrop Grumman 303,292,780 5.8
Others 111,105,617 2.1
Total 5,207,969,653 100
 HHI=3799

Note: Longbow was calculated with the equal share 
between Lockheed Martin and North Grumman.  Hell 
Fire was calculated with Lockheed Martin and Boeing 
(previously Rockwell), 0.8 and 0.2 shares, respectively. 
Standard Missile is calculated as a part of Raytheon. 

sification (SIC) code and other studies suggested that 
there were already significant increases in the degree 
of market concentration in the aircraft industry before 
the early 1990s.23 As demonstrated here, the DoD 
procurement data show no striking changes in the 
degree of market concentration since 1994. Thus, it is 
believed that before Clinton Administration policies 
were implemented, scale economies played a substan-
tial role in restructuring the aircraft industry. 

The most visible characteristic of modern high-
technology industries, especially so in the aircraft and 
the missile industries, is the soaring R&D costs for 
developing sophisticated weapons systems. For ex-
ample, it is estimated that more than $20 billion have 
been expended on the R&D costs of the Joint Strike 
Fighter and the F-22 Raptor.24 Under the pressures of 
technical uncertainty and financial risk, many small 
prime contractors who received insignificant amounts 
of government procurement awards sought to share 
spiraling R&D costs through consolidation. This of-
fers an explanation as to why the U.S. has seen such 
significant decreases in the numbers of contractors but 
no decrease in the degree of market concentration as 
a result of consolidation in the 1990s. 

The Department of Defense has played a central role 
in developing new military technologies and configur-
ing the industry structure through various regulatory 
and incentive policy tools. In shaping the defense indus-
try to meet national defense goals efficiently, the DoD 
must carefully balance the trade-off between market 
competition and scale economies. As the demand for 
defense-related products has dwindled, more and more 

firms are forced out of business because of the pressure 
of scale economies. This same pressure has also encour-
aged the defense industry to look to consolidation as a 
solution to the post–Cold War challenge. However, it 
should be noted that consolidation reduces the incen-
tives for technological innovation and poses a potential 
problem of monopolistic power in the market. 

The analysis of the last five years of DoD procure-
ment data may be not sufficient to tell the whole 
story of the defense industry in the post–Cold War 
era of the 1990s. However, this analysis of two major 
defense sectors, fixed aircraft and guided missile, 
shows that the policy toward consolidation in the 
early Clinton Administration led to sharp declines 
in the numbers of major players in the industry, but 
was not accompanied by increases in the degree of 
market concentration. To assess the competitiveness 
and capacity in the defense industrial base, analysis 
of other comprehensive defense sectors, such as 
ships, engines, vehicles, ammunitions, and electron-
ics, is worthwhile. Also worthy of further study are 
each sector’s characteristics in the range of stages in 
research, development, test, and evaluation, such as 
basic R&D, applied R&D, development, demonstra-
tion and validation, and system support. This further 
analysis, when combined with the initial study de-
scribed in this paper, has the potential to reveal how 
best to adjust the defense industrial configuration 
efficiently while maintaining the competition among 
contractors in the post–Cold War era.

 LBJ 

notes

1. This paper draws on research undertaken under the 
direction of Professor Kenneth Flamm of the LBJ School 
of Public Affairs for a forthcoming Brookings Institution 
study of the U.S. defense industry.

2. This estimate is more accurate than the commonly 
quoted 70 percent decrease in appropriations, because 
outlays data reflect a time lag between appropriations 
and actual DoD spending. See Kenneth Flamm, “U.S. 
Defense Industry Consolidation in the 1990s,” in The 
Defense Industry in the Post-Cold-War Era: Corporate Strate-
gies and Public Policy Perspectives, ed. Gerald I. Susman 
and Sean O’Keefe (New York: Pergamon, 1998), pp. 
46-47.

3. Department of Defense, Report on the Bottom-Up Review 
(Washington, D.C.: Office of the Secretary of Defense 
and Joint Chiefs of Staff, September 1993). Recently, 
Ashton B. Carter and William J. Perry identified five 
post–Cold War threats: struggling Russia, loose nukes, 
tension with rising China, proliferation of weapons of 
mass destruction, and terrorism. See Ashton B. Carter 
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and William J. Perry, Preventive Defense: A New Security 
Strategy for America (Washington, D.C.: Brookings In-
stitution Press, 1999).

4. The Technology Reinvestment Program (TRP) was re-
named the Dual Use Applications Program (DUAP). 

5. One recent assessment of the Clinton-Gore dual-use 
initiatives is seen in Lewis M. Branscomb and James H. 
Keller, eds., Investing in Innovation: Creating a Research 
and Innovation Policy That Works (Cambridge: MIT Press, 
1997). 

6. The jet engine is an exceptional case. See Randall Fors-
berg, The Arms Production Dilemma: Contraction and Re-
straint in the World Combat Aircraft Industry (Cambridge: 
MIT Press, 1994), pp. 3-11.

7. See Kenneth Flamm, “An Economic Strategy to Control 
Arms Proliferation,” Issues in Science and Technology, vol. 
XIV, no. 2 (Winter 1997–98), pp. 45-53. 

8. Department of Defense, “100 Companies Receiving 
the Largest Dollar Value of Prime Contract Awards” 
(Washington, D.C.: Department of Defense DIOR, FY98), 
Table 3, 1998.

9. U.S. General Accounting Office (GAO), “Defense 
Industry Consolidation: Competitive Effects of Merg-
ers and Acquisitions,” GAO/NSIAD-98-141, Table I.1 
(Washington, D.C., March 1998).

10. The submarine and the ammunition industries experi-
enced no change during this period. 

11. The number of identical firms (N) in a symmetric market 
is as follows:

           N = 

12. W. Kip Viscusi, John M. Vernon, and Joseph E. Har-
rington, Jr., Economics of Regulation and Antitrust (Cam-
bridge: The MIT Press, 1995), p. 212. 

13. Data are available at the DIOR website. See Department 
of Defense Directorate for Information Operations and 
Reports, Department of Defense Procurement. Online. 
Available: http://web1.whs.osd.mil/peidhome/pro-
trend/prochist/actions.htm. Accessed: December 1, 
1999 (government information website). 

14. Actions of less than $25,000 are 8.3 percent in FY98, 9.1 
percent in FY97, 9.5 percent in FY96, and 10.5 percent 
in FY95 of total awards for each year. 

15. Note that each group contains three years in order to 
provide balanced comparison, which results in FY96 
being placed in both groups. 

16. The helicopter is categorized as a rotary-wing aircraft 
(FSC 1520).

17. The learning curve effects were initially observed in 
the manufacturing process of airframe-components 
(wings). 

18. See Donald M. Pattillo, Pushing the Envelope: The American 
Aircraft Industry (Ann Arbor: University of Michigan 
Press, 1998), pp. 357-363.

19. The V-22 Osprey is a tactical transport and combat as-
sault aircraft that combines the vertical takeoff, hover, 
and vertical landing qualities of a helicopter and the 
speed of a turboprop aircraft.

20. Flamm, “U.S. Defense Industry Consolidation in the 
1990s,” p. 63.

21. The guided missile is more general category than the 
tactical missile.

22. Tomahawk is an example of an experiment with dual-
source production. See Kenneth Flamm, “Redesigning 
the defense industrial base,” in Arming the Future: A 
Defense Industry for the 21st Century, ed. Ann R. Markusen 
and Sean S. Costigan (New York: Council on Foreign 
Relations Press, 1999), p. 244.

23. Flamm, “U.S. Defense Industry Consolidation in the 
1990s,” pp. 55-61. The Standard Industrial Classification 
(SIC) is the statistical classification standard underly-
ing all establishment-based federal economic statistics 
classified by industry. 

24. Flamm, “U.S. Defense Industry Consolidation in the 
1990s,” p. 68.
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S ince its inception in 1989, the Economically  
Distressed Areas Program (EDAP) has des- 
ignated over $459 million to provide water 

and wastewater service to colonias. Administered 
by the Texas Water Development Board (TWDB), 
EDAP has provided mainline infrastructure to 
hundreds of colonias located in the Texas border 
region. Historically, project funds have been used 
to install water and wastewater mainlines under-
neath the main streets in the colonias. However, 
funding for individual connections to a mainline 
has been limited. In general, individual connec-
tions to water systems have not been a problem; 
most residents recognize the benefits of piped wa-
ter and are willing to incur costs associated  
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with the provision of water services, which are often 
lower than those for wastewater. Unfortunately, 
wastewater system connection rates have been low. 
In many areas, EDAP wastewater projects have been 
completed but residents remain un-served due to a 
lack of individual connections.

Because inadequate wastewater services are a seri-
ous threat to public health, it is imperative that strate-
gies for ensuring individual wastewater connections 
are developed. Any effective strategy must address all 
of the impediments to individual connections. Never-
theless, distinguishing true impediments from less valid 
explanations for low connection rates is a difficult 
task. As a starting point for this investigation, the 
authors interviewed officials from federal, state, and 
local agencies involved with colonia infrastructure. 
It quickly became clear that there was quite a lack of 
consensus about why connection rates were so low. 

In explaining successful connection programs, 
many sources cited the varying levels of authority 
among entities that provide wastewater service as 
the main component in determining the level of 
wastewater connections. Others argued that lack of 
authority had a limited effect on the success of a con-
nection program, offering examples of wastewater 
service providers using proactive approaches with 
strong outreach components to show the importance 
of initiative on the part of the provider. 

Another focus of disagreement deals with the im-
portance of affordability in explaining residents’ will-
ingness to connect. One source described the addition 
of a new monthly bill to a colonia household’s budget 
as, “squeezing blood from a turnip.”1 However, many 
sources placed the affordability issue in different 
terms. As stated by several sources, many residents 
simply do not want to pay a monthly wastewater 
bill in addition to connection costs such as yard-line 
construction, indoor plumbing installations, and con-
nection charges when their existing septic system is 
operational. Additional reasons offered to explain 
residents’ unwillingness to connect were other factors 
such as limited education or a misconception that 
the government will eventually provide the services 
at no cost. 

In summary, opinions diverged when discussing 
the two major factors in the connection equation: 
providers and residents. With regard to providers, 
some believed low connection rates were due to pro-
viders’ lack of authority to enforce mandatory con-
nection policies, while others claimed that providers 
lacked initiative to pursue enforcement. With regard 
to residents, some claimed that residents could sim-
ply not afford an extra bill. Others claimed that the 
lack of affordability was simply a question of where 

residents placed their priorities and that residents 
would connect only when presented with potential 
enforcement actions.

This article attempts to arrive at a clearer under-
standing of the reasons behind low connection rates 
and to develop potential strategies for increasing the 
number of individual connections in the colonias. The 
first section outlines the legal authority and methods 
of enforcement currently available to wastewater 
service providers. The following section outlines the 
strategies of providers with high connection rates and 
examines in detail the connection campaigns of three 
service providers. The final section presents recom-
mendations for achieving higher connection rates 
among all providers. 

LegaL authoritY of  
water/wastewater ProviDers  

to require wastewater connection 

Many different types of entities in Texas provide 
wastewater service: water districts, city-owned 
utilities, river authorities, and non-profit corporations, 
among others. The authority to require connection 
to a wastewater system varies to some extent among 
entities. However, this authority is only one part of 
the picture; other factors play important roles as well. 
These other factors are:

1. the political jurisdiction (i.e., county or mu-
nicipal),

2. the types of TWDB funding accepted in the 
entity’s county, and

3. in some cases, the property’s location within 
the entity’s boundaries.

From the start, it is important to distinguish 
between an entity’s authority to require connections 
and the tools available to the entity to enforce such a 
requirement. In some cases, entities may have the 
authority to require connection but either do not have 
the powers to enact effective enforcement tools or are 
held back by various safeguards in other parts of the 
law. For the entities that do not have the authority to 
require connection, in lieu of enforcing a mandatory 
connection policy, their strategy might be termed 
“maximizing connections.” Due to lack of enforce-
ment tools, in many cases the strategies of entities 
with legal authority to require connections and those 
without it look similar.

In investigating such questions there are two sourc-
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es of information: statutes and real-life examples. 
While the statutes provide a framework for actions, 
one looks to the real world to see how policies work 
in practice. Unfortunately, as a source of information 
for this project, real-world examples have two limita-
tions. The first is that many of the entities have not 
pursued the full extent of the authority they have been 
given. The second, at the other end of the spectrum, 
is that among those few entities that do vigorously 
pursue enforcement of their connection policy, their 
policies may go beyond the authority granted them 
by the law. 

Table 1 summarizes the types of entities and their 
legal authority with respect to connecting residents 
to water and wastewater services and to enforcing 
existing law.

key FIndInGs

An investigation into the legal authority of waste-
water providers to require wastewater connection 
reveals several key findings.
First, the ability to require connection to a wastewater 
system is limited to only three scenarios:

1. Wastewater is provided in certain areas of a 
river authority’s jurisdiction.

2. Wastewater is provided inside a municipal-
ity.

3. Wastewater is provided in counties where 
political subdivisions receive certain types of 
TWDB assistance.2

Additionally, the statute granting authority to 
require wastewater connection in counties receiving 
certain types of TWDB assistance does not currently 
provide a clear list of enforcement actions.3 Thus, 
potential enforcement actions for service providers 
relying on this statute are relatively weak compared 
to those enforcement actions granted municipalities 
and river authorities. Moreover, the ability of the 
holders of Certificates of Convenience and Necessity 
(CCN) to leverage customers’ desire for water service 
to achieve wastewater connection is limited by law, 
which appears to prohibit making water service con-
tingent upon receipt of wastewater service.4 

Where statutory authority to require wastewater 
connection is not available two strategies are pos-
sible:

1. strict enforcement of septic tank regulations 
and nuisance violations;

2. strategies that leverage customers’ desire for 
water service but still comply with require-
ments for CCN holders.

Surprisingly, normally powerful entities that pro-
vide wastewater service, such as Municipal Utility 
Districts (MUDs), do not have any special advantages 
in achieving connections.

case stuDies

As discussed in the previous section, the authority 
and enforcement tools to impose mandatory connec-
tion vary among entities. Ostensibly, this variation 
in legal empowerment would appear to dictate suc-
cess in achieving high connection rates. However, 
an examination of connection rates in specific com-
munities suggests that a lack of initiative by the 
wastewater service providers may play a larger role 
in determining connection success. Interviews with 
wastewater service providers indicated that in areas 
with high connection rates, the provider had initi-
ated a proactive approach with a strong community 
outreach component. This public outreach included 
neighborhood workshops, door-to-door solicitation, 
and attention to individual households to match them 
to available sources of grant funds. On the other hand, 
these interviews also indicated that in many cases, 
wastewater service providers were not cognizant 
of any legal limitations regarding their authority 
to impose penalties for not connecting. Thus, these 
providers also invoked threats of fines, termination 
of water service, and notification of a higher power, 
such as district courts or county officials, as methods 
to encourage connection. 

Some providers try to eliminate potential problems 
in construction of the system. One problem noted by 
funding agencies occurs when households initially 
connect to the wastewater system when it is built 
but revert to their septic system when they start pay-
ing monthly wastewater bills. This sort of situation 
is seen especially in those cases where many of the 
households’ connection fees are paid through grants. 
One tested and successful solution is to fill septic tanks 
with earth at the same time that the yard line is be-
ing installed to connect the household to the system. 
One potential problem with this solution is that the 
cost to do such extra work is high for the wastewater 
provider, particularly at a time when so much money 
is being spent on the rest of the project. Additionally, 
there may be a lack of authority to require property 
owners to have their septic tank filled.

Finally, one policy that has been part of the approach 
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of some wastewater providers is to install yard lines 
at the same time that main line infrastructure is being 
installed. Such a policy allows economies of scale to 
be gained by the construction contractor in terms of 
equipment and labor allocation. As a result, per house 
costs for connection are reduced significantly. Utilizing 
a project coordinator during the construction of col-
lection and distribution lines to monitor and enforce 
mandatory connection requirements enhances this 
strategy. The coordinator would assess locations for 
connections on the property and indicate where septic 
systems will be decommissioned.

Lower vaLLey waTer dIsTrICT

The Lower Valley Water District (LVWD), a MUD 
serving the lower valley of El Paso County, ensures 
community connections through extensive public 
outreach and the imposition of penalties for failure 
to connect. However, the threat of a penalty is often 
enough to incite residents to connect. Currently, 
LVWD has a 90 percent compliance with their manda-
tory connection policy.

Outreach 
Before the issuance of a request for bids to develop a 
new wastewater system, LVWD holds a series of com-
munity meetings in the colonias to be served explain-
ing the requirements for connection. A key partner 
in conducting outreach is the El Paso Interreligious 
Sponsoring Organization (EPISO). They promote the 
connection program through their colonia leadership 
network. The meeting agenda emphasizes the benefits 
of connecting, describes available grant and loan 
funds (depending on income level), details expected 
service dates, and outlines service payment obliga-
tions regardless of whether the resident connects. 
During the meeting, LVWD staff works with residents 
to prepare applications for service. It is LVWD’s intent 
to sign up as many customers as possible at the com-
munity meetings.

During the outreach process, residents receive 
written notice that wastewater services will be avail-
able and they must connect within 90 days. A failure 
to respond results in the issuance of a second letter 
reminding residents that the 90-day period is near 
expiration and residents must connect and pay for 
services. The prevailing assumption made by LVWD 
is that any resident that does not apply for service 
during the outreach process must already be con-
nected to the system and all residents are charged for 
wastewater service regardless.

Customers that cannot afford to connect are 
matched to funding agencies and grants including 
United States Rural Development 306 funds, NAD 

Bank, Paso del Norte, Community Development 
Block Grants, Colonia Plumbing Loans through the 
Texas Water Development Board and the LVWD. If a 
resident has recently spent a large sum of money on 
the construction of a new septic system, LVWD helps 
locate grants or affordable loans to help cover the 
residents’ connection costs. However, this is an un-
likely scenario due the inability of residents to receive 
septic system construction loans in areas scheduled 
for installation of a wastewater system.

Penalties
If a customer has not completed an application for 
service, LVWD may terminate water service for non-
payment of wastewater connection charges and/
or impose wastewater service charges regardless 
of whether the customer is connected. An attorney 
with the LVWD suggested that the threat of a penal 
ordinance could also be used to force residents to 
connect.5 The LVWD could file a complaint with the 
Justice of Peace citing the relevant violations of their 
district ordinances. The Justice of the Peace could then 
fine the resident a nominal amount. Most residents 
are intimidated by the prospect of having to appear in 
court and therefore connect without further action. 

norTh aLamo waTer suppLy CorporaTIon 
The North Alamo Water Supply Corporation (NAWSC) 
serves parts of Hidalgo, Cameron, and Willacy coun-
ties. NAWSC provides water service to over 20,000 
water meters. Wastewater service is currently limited to 
800 connections. Connections in the areas with a waste-
water system are approximately 100 percent. NAWSC 
has a community outreach program to encourage 
wastewater connections. However, a small staff size 
limits these efforts. NAWSC may also impose penal-
ties on residents for failure to connect, but NAWSC is 
hesitant to impose penalties and prefers to work with 
residents to establish connections.

Outreach
NAWSC notifies all customers receiving water service 
that a wastewater system is under construction and 
customers will be required to connect. Through a let-
ter, customers are requested to come to the NAWSC 
office to sign a wastewater service agreement. By sign-
ing the wastewater service agreement, residents agree 
to pay for services. If customers indicate an inability 
to pay for services, NAWSC explains available grant 
and loan programs. Customers that do not come into 
the office are contacted at their homes by NAWSC 
staff and encouraged to sign the agreement.

In some areas within NAWSC service territory, 
residents do not have a water meter and receive water 



vol. xii 71

lbJ Journal of PubliC affairs

mandaTory hook-uP PoliCies for Colonia wasTewaTer ProJeCTs

from a neighbor. In this case, NAWSC increases the 
water rate of the neighbor providing additional homes 
with water and contacts the resident to indicate the 
need to purchase a water meter and connect to water 
and wastewater service. NAWSC will not connect a 
resident to wastewater if the resident does not have 
water meter. A representative of NAWSC indicated 
that a resident is required to connect to water and 
wastewater service if the system is located within 300 
feet of their home.6

Penalties 
As provider of both water and wastewater, NAWSC 
sends customers an itemized bill for water and waste-
water where appropriate. If the customer does not pay 
the total amount including charges for the provision 
of wastewater service, it is construed as non-payment 
and NAWSC may terminate water service. Water ser-
vice may be terminated even if the customer has not 
signed a wastewater service agreement. If a resident 
does not currently have a water meter (i.e., residents 
are receiving water service through a neighbor), 
NAWSC may require them to install a water meter 
and connect to wastewater service if the system is 
located 300 feet from the dwelling. If the resident fails 
to connect, NAWSC may turn the resident over to the 
county for a public health violation. The county may 
impose a fine on the resident.

eL paso waTer uTILITIes—pubLIC servICe board

The El Paso Water Utilities - Public Service Board 
was established to manage and operate the water and 
wastewater system for the City of El Paso. The agency 
has a mandatory connection policy but does not have 
a formal enforcement program. Similar to LVWD and 
NAWSC, the El Paso Water Utilities - Public Service 
Board conducts community outreach. As a municipal-
ity, the board has the authority to impose fines and 
property liens. However, the utility relies primarily 
on the suspension of water service for non-payment 
of charges as its primary method of enforcement.

Outreach
The El Paso Water Utilities - Public Service Board 
conducts public meetings to update residents on any 
impending changes in their service, including the 
addition of wastewater services. The agency may 
also include in the customer’s water bill written no-
tification on the addition of wastewater service and 
associated charges. Customers are required to com-
plete applications for wastewater service; however, 
completed applications are not required to impose 
mandatory connection requirements on customers or 
include wastewater system charges in the customer’s 

monthly water bill. The agency provides customers 
with information regarding grants and loans to assist 
with connection charges. In some cases, the agency 
requests that the county administer Texas Department 
of Housing and Community Affairs (TDHCA) funds 
to qualified residents to help with connection costs.

Penalties
The El Paso Water Utilities - Public Service Board re-
lies on the suspension of water services as its main en-
forcement tool for failure to connect to its wastewater 
system. Upon completion of the system, wastewater 
charges are added to the residents’ monthly water 
bills. If the resident does not pay the total bill amount, 
the board suspends water service to the resident. The 
board uses this method of enforcement regardless of 
whether the resident has completed an application 
for wastewater service.

recommenDeD strategies anD concLusions

As noted in the article’s introduction and illustrated 
in the case studies, high rates of wastewater connec-
tions are the result of a combination of providers’ 
policies and practices. Together, these policies and 
practices attack several problems at once. The situa-
tion of wastewater providers with highly successful 
connection programs is analogous to getting reluctant 
property owners to move through an alley with sev-
eral potential exits and whose end point is wastewater 
connection. Successful programs close off potential es-
cape exits by filling septic tanks upon connection and 
installing yard lines simultaneous with the mainline. 
They give residents a push from behind, in the form of 
penalties for not connecting, and they extend a hand 
to pull property owners forward, in the form of help 
with connection costs through grant and low-interest 
loan programs. Finally, successful colonia wastewa-
ter initiatives educate property owners in order to 
persuade them that arriving at the end point is an 
attractive goal for them and their neighbors.

The first set of recommended strategies listed below 
deals with various incentives and requirements imple-
mented by state and federal agencies to disseminate 
such approaches among wastewater service provid-
ers. The second set is designed to enhance the “pull” 
element of the approach through the use of financial 
incentives. The final set of strategies, on the other hand, 
addresses the “push” aspect of the approach.

dIssemInaTInG approaChes To InCrease ConneCTIons 
amonG wasTewaTer provIders
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Border Workshops
Border workshops would allow state and federal agen-
cies to disseminate information to wastewater service 
providers necessary for the development of effective 
mandatory connection policies. At the workshops, state 
and federal officials would outline the legal authority 
specific to each type of wastewater service provider 
and discuss the available tools of enforcement. Empha-
sis would be placed on the development of an overall 
approach that combines the different strategies of push, 
pull, and the closure of exits. Therefore, each of these 
elements would be covered in detail: incentives such 
as grants, loans, and government assistance (pull); 
disincentives to discourage customer resistance to con-
nection (push); and how to gain efficiency in the project 
process (closure of exits). The workshop agenda would 
also cover the creation of effective outreach campaigns 
to communicate this information to consumers. Ad-
ditional workshop topics might include updates on 
changes in legal authority.

A series of several workshops in different locations 
could allow state and federal officials to monitor 
wastewater service provider efforts, receive feedback 
from the field, and identify problem areas. Attendance 
at the workshops would be mandatory to receive 
agency funds and information would apply to both 
new loan applicants and existing loan holders. Atten-
dance by wastewater service providers currently not 
receiving loans for federal and state agencies would 
be encouraged but not mandatory.

Outreach Model
In their efforts to ensure more effective outreach ef-
forts by providers, state and federal agencies may 
require existing and new loan holders to implement 
one of several outreach models currently in use. One 
option would be for providers to adopt a federal-or 
state-developed outreach model. Another option 
would allow wastewater service providers to develop 
their own models, subject to review by state and fed-
eral agencies. The agencies would review and either 
approve the model or suggest changes necessary for 
approval. Finally, providers might choose to utilize 
a state or federal approved “outreach consultant” to 
tailor an outreach model to meet the specific needs of 
their service territory.

Performance-Based Grant/Loan Dispersal
State and federal agencies may choose to implement 
a performance-based grant/loan dispersal policy. For 
new grant/loan applicants, projects would be initi-
ated using a multiple phase approach. For example, 
the provider’s service territory may be divided into 
multiple areas. Phase one of the project would include 

the provision of service to Area One, phase two in-
cludes the provision of service to Area Two, and so on. 
Dispersal of grant/loan installments would coincide 
with the multiple phases of the project. Grant/loan 
applicants must certify that 90 percent (or some per-
centage) of residents served under each phase of the 
project have applied for service. Failure to meet this 
requirement during any phase of the project would 
result in the suspension of any further grant/loan 
installments. For existing grant/loan holders, state 
and federal officials may require that existing projects 
support a 90 percent (or some other percentage) con-
nection rate or the provider will not qualify for any 
additional federal or state grants/loans.

enhanCInG The puLL on resIdenTs To ConneCT

Financial Incentives
Although a variety of grant programs are available to 
cover costs associated with connection, some residents 
may not qualify for grants and must apply for loans. 
State and federal agencies could expand existing grant 
programs to allow all colonias residents to receive 
grant funds to cover connection costs. 

In addition, state and federal agencies might grant 
additional loan funds to new loan applicants to estab-
lish monthly bill subsidies. Residents falling below 
annual income requirements may receive a subsidy 
in their first year to lessen the impact of incurring a 
new monthly bill. 

sTrenGThenInG The push by wasTewaTer servICe 
provIders

Nuisance Spot Checks
In colonias with low connection rates, state and coun-
ty agencies may implement an aggressive nuisance 
assessment program to identify any septic systems 
in violation of state codes. Under this scenario, the 
TNRCC and its authorized agents would issue fines to 
the residents as well as the service provider for failure 
to comply with septic tank regulations.

Clarify Critical Legal Issues 
Many of the lawyers interviewed for this report 
indicated that because there have been so few cases 
heard which involve these statutes, there is a lack 
of case law interpreting the statutes regarding the 
authority granted to TWDB assistance recipients (as 
outlined in Texas Water Code § 17.934). In addition to 
the ambiguities noted earlier, an additional problem 
concerns the phrase, “notwithstanding any other law” 
with which the statute begins. Does this phrase mean 
that this statute trumps other laws to the contrary, 
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as was stated (with reservations) by several lawyers 
interviewed?7 One avenue that may be explored is to 
request an opinion from the State Attorney General. 
An Attorney General Opinion substitutes as a bind-
ing interpretation of the law until a case is heard on 
the statute, at which point the court’s interpretation 
supercedes that of the Attorney General. 

Legislate Greater Enforcement Authority for Political 
Subdivisions that Receive TWDB Assistance 
One of the findings of this report is that the enforce-
ment abilities provided by WC §17.934 are, at best, 
unclear; at worst, in the words of one analyst, the 
statute is “unenforceable.”8 River authorities and 
municipalities are granted specific enforcement tools 
as part of their respective statutes granting them 
authority to require wastewater connections. Conse-
quently, these entities have few problems regarding 
required connection. The language of WC §17.934 
may be revised to include an additional subsection 
describing enforcement abilities modeled after either 
the municipality statute or one of the river authority 
statutes.9

ConCLusIons

In the short term, much improvement in wastewater 
connection rates can be made by simply disseminat-
ing, through the sorts of strategies recommended 
above, awareness of those practices that have already 
met with success. Such dissemination efforts should 
emphasize, first, potential actions by service provid-
ers that are legally straightforward and, second, the 
importance of outreach and proactive tactics with 
new users in any connection campaign. Strategies 
listed above that require changes to existing funding 
rules, legal clarification, or new legislation should be 
considered medium-term goals. As medium-term ef-
forts develop, dissemination can serve as a two-way 
communication tool: to gather information and hear 
concerns from the field on the design of new programs 
and legislation and to inform service providers of 
changes as developments occur. Such a plan will 
likely improve wastewater connection rates and, at 
the same time, improve health conditions and the cost 
recovery of service providers.

 LBJ 
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In a phrase, the just shows the limit, the good shows 
the point.1

John Rawls

BeYonD the 
caPitaList  
weLfare state

A cursory analysis of American public life suggests that our national social 
contract frequently fails to secure justice for all members of society. This 
failure is exacerbated by the fact that citizens are often unable to agree on 
what constitutes a just society. Nevertheless, the question of the justness of 
American society is still of paramount importance. Justice is one of the pre-
eminent ideals of American democracy. One may even venture to say that 
policies inconsistent with the principle of justice are policies inconsistent 
with democracy. Yet, how does one define justice in democratic society? 
Political philosophy is the vehicle through which society considers seri-
ously this disputed question. Political philosophy allows society to focus 
on competing arguments and considerations about justice and tries to find 
some underlying basis of philosophical and moral agreement.2 

John Rawls, a noted contemporary political philosopher, has attempted 
to find this agreement through the development of his political conception 
of justice, justice as fairness. Justice as fairness, as first delineated in his 
work Theory of Justice and later revised in Political Liberalism, represents a 
departure from the political philosophical tradition that shaped Ameri-
can democracy.3 It considers comprehensively the question of justice in 
democratic society.

The following essay investigates the question of justice in American 
society through the lens of Rawls’s concept of justice as fairness. It ex-
amines the public policy implications of such a conception on American 
society—as it affects both the framework of how society thinks about 
public policy and actual public policies. The analysis leads to the conclu-
sion that justice as fairness would substantively alter the face of public 
political discourse and transform the way political and social institutions 
deal with the inequitable distribution of social and economic advantages 
and how they guarantee our political liberties. Justice as fairness forces 
individuals to consider seriously whether America is a just society.
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Justice as fairness

FundamenTaL Ideas

Rawls believes that a viable, democratic political 
conception of justice is possible only if it is based on 
the fundamental ideas of the public political culture.4 
He argues that the central fundamental idea of demo-
cratic public political culture is the notion “of society 
as a fair system of social cooperation over time from 
one generation to the next.”5 Integral to this idea of 
social cooperation are two suppositions. The first sup-
position recognizes that social cooperation includes 
a notion of reciprocity: all who do their part, as the 
recognized rules require, are to benefit as specified 
by a public standard. The second supposition states 
that social cooperation also includes the idea of each 
participant’s rational advantage, or good.6 That is, it 
assumes that participants are cooperating for their 
mutual advantage. 

Two companion ideas are intrinsically connected to 
the fundamental notion of social cooperation: first, the 
idea of citizens as free and equal persons; and second, 
the idea of a well-ordered society. The idea of citizens 
as free and equal persons establishes the requisite 
capacities and character necessary for citizens to be 
engaged fairly in social cooperation. Citizens, whom 
Rawls defines as those engaged in cooperation, are 
presupposed to possess two moral powers. The first 
moral power is “the capacity to understand, to apply, 
and to act from the principles of political justice that 
specify the fair terms of social cooperation.”7 The sec-
ond moral power is the capacity for a conception of 
the good. Rawls defines the good as the family of final 
ends and aims that specifies a person’s view of what 
is of value in human life.8 These two moral powers not 
only enable citizens to engage in mutually beneficial 
social cooperation, but also give them the integrity 
to honor the fair terms of their agreement. It is in this 
sense that citizens are considered equal. They all pos-
sess to a sufficient degree the moral powers necessary 
to engage in social cooperation. Citizens are free in 
the sense that they can choose for themselves what is 
of value in human life and change their minds over 
time, if so desired.9 

The idea of the well-ordered society serves as a 
pivotal assumption for the idea of social cooperation 
because such cooperation can only take place within 
a well-ordered society. A society is considered well 
ordered when it fulfills three requirements. First, it is 
well ordered when everyone accepts, and knows that 
everyone else accepts, the same political conception of 
justice. Second, it is well ordered when society’s basic 
structure is publicly known to satisfy the political 
conception of justice.10 Lastly, it is well ordered when 

citizens possess the moral power of an effective sense 
of justice to enable them to understand and apply the 
principles of justice. 

Considered together, these three ideas—social 
cooperation, free and equal citizens, and the well-
ordered society—serve as the foundation on which 
justice as fairness is built. They allow one to place in 
the proper context what Rawls considers the funda-
mental question of political philosophy for a consti-
tutional democratic regime:

What is the most acceptable political concep-
tion of justice for specifying the fair terms of 
cooperation between citizens regarded as free 
and equal and as both reasonable and rational; 
and as normal and fully cooperating members 
of society over a complete life, from one genera-
tion to the next?11 

Two prInCIpLes oF jusTICe

In his development of justice as fairness, Rawls narrows 
the scope of his philosophical inquiry. He states from 
the onset that justice as fairness is framed for the basic 
structure of a democratic society.12 In addition, Rawls 
argues that all citizens must be able to endorse a po-
litical conception of justice in light of their common 
reason in order for this conception to be considered 
legitimate.13 If those engaged in social cooperation do 
not understand the terms of the engagement, it cannot 
be considered binding or enforceable. 

Justice as fairness is composed of two principles 
of justice:

1. Each person has the same indefensible claim 
to a fully adequate scheme of equal basic lib-
erties, which scheme is compatible with the 
same scheme of liberties for all.14

2. Social and economic inequalities are to satisfy 
two conditions: first, they are to be attached 
to offices and positions open to all under 
conditions of fair equality of opportunity; and 
second, they are to be to the greatest benefit of 
the least advantaged members to society (the 
difference principle).15 

The first principle takes priority over the second. 
Within the second principle, the principle of fair 
equality of opportunity is prior to the difference prin-
ciple. This priority means that in applying a principle, 
it is assumed that the “prior” principle(s) are satisfied, 
or that they are already part of the background institu-
tions of the basic structure of society.

The first principle of justice, or the basic liberties 
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principle, is comprised of many of the basic rights 
found in the democratic political tradition. These 
include: freedom of thought and conscience; politi-
cal liberties, such as voting and seeking office; free-
dom of association; rights and liberties specified by 
the freedom and integrity of the person; and rights 
covered by the rule of law.16 Rawls does not believe 
the basic liberties, as such, merit special primacy. 
Unlike John Stuart Mill and other libertarians, Rawls 
does not agree that liberty holds a preeminent value 
as the main, if not sole, end of political and social 
justice.17 Rather, he argues that the basic liberties are 
essential because they enable individuals to develop 
and fully exercise the two moral powers of free and 
equal persons.18 Equal political liberties and freedom 
of thought enable individuals to exercise the first 
moral power—to understand 
the political conception of jus-
tice that specifies the fair terms 
of social cooperation. Liberty 
of conscience and freedom of 
association allow individuals 
to exercise the second moral 
power—to pursue unhindered 
the various conceptions of the 
good. 

Rawls adds one additional 
proviso to the first principle 
of justice. He states that the 
equal political liberties, and only these liberties, are 
to be guaranteed their fair value. This means that “the 
worth of the political liberties to all citizens, whatever 
their economic or social position, must be sufficiently 
equal in the sense that all have fair opportunity to hold 
public office and to affect the outcome of elections, 
and the like.”19 The proviso is a response to Marxist 
and socialist critiques that assert that equal political 
liberties in democratic states are merely formal. These 
critics argue that social and economic inequalities are 
typically so large that those with greater wealth and 
position control political life and enact legislation and 
social policies that advance their interests.20 Respond-
ing to such critiques is important because if the first 
principle of justice does not guarantee the fair value 
of political liberties then it inappropriately limits some 
citizens’ ability to exercise their two moral powers.

The basic structure of society serves to specify and 
secure the basic liberties and the fair value of political 
liberties. This is done by constitutional guarantee. As 
the primary subject of justice as fairness, the basic 
structure not only plays a pivotal role in ensuring the 
protection of citizens’ liberties, but also provides the 
background institutions of social and economic justice 
in the form most appropriate to free and equal citi-

zens.21 This leads to the second principle of justice.
The second principle of justice is comprised of two 

subprinciples: the principle of fair equality of oppor-
tunity and the difference principle. Its purpose is to 
fairly regulate the distribution of social and economic 
advantages. It assumes an equal division of social and 
economic advantages as its starting point. Any social 
and economic inequalities that arise after the starting 
point are acceptable only if they satisfy the principle 
of fair equality of opportunity and the difference prin-
ciple. Inequalities must satisfy these two principles be-
cause these principles articulate what citizens would 
accept as a reasonable basis for social and economic 
inequalities. This notion becomes clearer upon closer 
examination of the two principles.

The principle of fair equality of opportunity at-
tempts to mitigate the influ-
ence of social contingencies 
on the distributive shares of 
citizens in the well-ordered 
society. The intuitive idea is 
that “those who are at the 
same level of talent and ability, 
and have the same willing-
ness to use them, should have 
the same prospects of success 
regardless of their initial place 
in the social system.”22 Social 
class of origin should not affect 

the expectations of individuals with the same abilities 
and aspirations. Consequently, the principle of fair 
equality of opportunity requires that public offices 
and social positions be open not merely in the formal 
sense, but also that all should have a fair chance to 
attain them. 

The difference principle is also concerned with 
limiting the influence of contingencies on the distribu-
tive shares of citizens in the well-ordered society. It 
focuses on the other two types of contingencies: first, 
native endowments and the opportunities to develop 
these endowments as affected by their social class of 
origin; and second, good or ill fortune over the course 
of a complete life. Rawls contends that, as with social 
class of origin, individuals do not deserve their place 
on the distribution curve of native endowments or 
luck. These are factors “arbitrary from a moral point 
of view.”23 Whether an individual is intelligent or 
slow, lucky or unlucky, is generally not a function 
of his or her own deliberative will. Therefore, any 
benefits or disadvantages derived from these factors 
should be mitigated as much as possible consistent 
with a principle of efficiency. This means that these 
factors should be limited, but not to the point where 
limiting their effects diminishes everyone’s distribu-

Unlike John stuart Mill and 
other libertarians, rawls 
does not agree that liberty 
holds a preeminent value as 
the main, if not sole, end of 
political and social justice.
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tive shares of social and economic advantages. These 
normative concerns shape the requirements of the 
difference principle.

The difference principle requires that social and 
economic inequalities be arranged for the greatest 
benefit of the least advantaged.24 This does not mean 
that the most advantaged suffer or lose out because 
they have to accommodate the least advantaged. 
Rather, it means that the more advantaged, who 
generally have faired better in the native endowments 
and/or the luck lottery, cannot benefit at the expense 
of the least advantaged.

The difference principle does not penalize 
the more able for being fortunately endowed. 
Rather, it says that to benefit still further from 
that good fortune we must train and educate and 
put our endowments to work in socially useful 
ways that contribute to the advantages of those 
who have less.25 

The most advantaged are allowed to pursue social 
and economic gratification, but only on terms that 
allow all members of society to gain, especially the 
least advantaged. This requirement illustrates that 
implicit in the difference principle is the idea of 
reciprocity. Reciprocity, however, is not antitheti-
cal to the principle of efficiency. Rawls recognizes 
that a political conception of justice must take into 
account the requirements of social organization and 
efficiency. He argues that citizens in a well-ordered 
society, including the least advantaged, would ac-
cept inequalities in wealth and income when these 
inequalities work to improve everyone’s situation 
starting from equal division.26 This idea of reciprocity 
is important within the difference principle because 
it selects a point of compromise between the claims 
of efficiency and equality.27 

Considered together, the principle of fair equality 
of opportunity and the difference principle attempt 
to limit the effect of arbitrary contingencies on the 
distribution of social and economic advantages. By re-
moving these arbitrary factors, Rawls argues, a system 
of pure background procedural justice is established.28 
Under such a procedural system, the social and eco-
nomic distributions that result are just, whatever they 
turn out to be, because the principle of fair equality 
of opportunity and the difference principle are met. 
Individuals who regard themselves as free and equal 
members of a well-ordered society regulated by the 
two principles of justice would accept their place on 
the distribution curve of social and economic advan-
tages. It is just because any inequality present, due to 
arbitrary contingencies, benefits everyone. Moreover, 

any remaining inequalities that exist are due, in the 
most reasonable amount possible, to each individual’s 
deliberative will and actions.

imPact on PuBLic PoLicY

Many of Rawls’s critics have argued that justice as fair-
ness is merely an elaborate rationalization for today’s 
welfare state. This is not exactly true. Indeed, Rawls 
believes the capitalist welfare state falls short of the 
requirements of justice as fairness. It does not go far 
enough. He asserts that the capitalist welfare state 

rejects the fair value of the political liberties, and 
while it has some concern for equality of oppor-
tunity, the policies necessary to achieve that are 
not followed. It permits very large inequalities in 
the ownership of real property (productive assets 
and natural resources) so that the control of the 
economy and much of political life rests in few 
hands. And although, as the name “welfare-state 
capitalism” suggests, welfare provisions may be 
quite generous and guarantee a decent social 
minimum covering the basic needs, a principle 
of reciprocity to regulate the economic and social 
inequalities is not recognized.29 

His assessment is clearly critical of welfare-state 
capitalism, and by implication, of American demo-
cratic society. That said, what would be the politi-
cal ramifications of justice as fairness for American 
society and specifically for American public policy? 
How would the basic political and social institutions 
of society be altered to make them consistent with 
the two principles of justice? Applying justice as 
fairness to the basic structure of American society 
would have two fundamental effects. First, it would 
significantly alter the framework of public political 
discourse. Public policy decisions concerning ques-
tions of basic justice could only be justified by public 
reasons neutral to the various comprehensive moral 
and religious doctrines present in society. Second, it 
would radically transform how the main political and 
social institutions deal with the inequitable distribu-
tion of social and economic advantages and how they 
guarantee our political liberties.

Framework oF pubLIC poLITICaL dIsCourse

Elected representatives go to federal and state legis-
latures every year and vote on a wide variety of is-
sues. Their votes and positions are influenced by and 
predicated upon a multitude of factors: constituent 
interests, personal conviction, political compromise, 
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and special interest pressure, among others. As these 
public officials debate the merits of policy alternatives, 
they present public reasons for supporting particular 
positions. That is, elected officials provide society 
with publicly recognized reasons for their positions 
that for the most part are supposed to be acceptable, 
though not necessarily agreeable, to all members of 
society. Often these public reasons are grounded in 
sectarian doctrines. While many may not agree with 
these moral and religious convictions, society accepts 
them as a legitimate part of public political discourse. 
But is their use always appropriate? Consider the is-
sue of same-sex marriages. 

According to a recent survey, 75 percent of 
Americans are against 
legalizing same-sex 
marriages.30 All states 
except Vermont legally 
forbid homosexual mar-
riages. The arguments 
against same-sex mar-
riages are numerous. 
To name just a few, op-
ponents argue that marriage is an institution between 
one man and one woman, same-sex couples are not 
the optimum environment in which to raise children, 
gay relationships are immoral, and marriages are for 
ensuring the continuation of the species.31

Policymakers, and the public, use such arguments 
to justify precluding gay and lesbian couples from 
enjoying this fundamental right to privacy.32 When 
examined closely it is discerned that many of these 
arguments against same-sex marriages are based on 
moral and religious convictions derived from the 
Judeo-Christian tradition. These Judeo-Christian 
morals (for lack of a better phrase) hold that gay and 
lesbian relationships are immoral. Marriage is a sacred 
institution exclusive to heterosexual couples created 
for the purpose of procreation. Although individuals 
and private associations of citizens have the right to 
hold these religious convictions, in Rawls’s concep-
tion it is unjust for these convictions to be used as 
the basis for precluding gay and lesbian individuals 
from enjoying this fundamental aspect of human ex-
perience. What types of reasons, then, could serve as 
legitimate grounds for developing policies that impact 
our basic liberties?

Rawls argues strongly that any reasonable political 
conception of justice must impose restrictions on the 
incorporation of permissible comprehensive doctrines 
and their associated values in the realm of policymaking, 
especially when they touch on constitutional essentials 
such as the right to privacy. If a social or political issue 
concerns a constitutional essential, then the action taken 

on this issue must be justifiable to all citizens in light of 
their common public reason.33 He asserts that a truly 
democratic society, by its very nature, is marked by 
a plurality of different moral and religious ideals. 
Moreover, this pluralism is reasonable in the sense 
that society acknowledges that citizens have differ-
ent, but equally reasonable, comprehensive religious, 
moral, and philosophical values. Consequently, 
public reasons for making policy decisions regard-
ing matters of basic justice need to be neutral to the 
different reasonable comprehensive doctrines present 
in society. Citizens need to be able to justify policy 
decisions on terms that all members of society can 
affirm from their respective comprehensive doctrines. 

Rawls refers to this idea 
as a reasonable overlap-
ping consensus.34 The 
notion of a reasonable 
overlapping consen-
sus does not, however, 
dismiss the importance 
of moral and religious 
convictions.

Citizens have a basic right to express their compre-
hensive religious and moral views. In fact, safeguard-
ing citizens’ ability to pursue their conceptions of the 
good as understood through these views is the primary 
purpose of social cooperation. Moreover, using these 
views is perfectly permissible on public issues that do 
not substantially touch on fundamental questions of 
basic justice, such as legislation protecting the envi-
ronment or cable deregulation. Nevertheless, society 
still needs to limit the types of public reasons used in 
making decisions regarding questions of basic justice. 
If not, society risks compromising citizens’ abilities to 
pursue their conceptions of the good. Reconsider the 
issue of same-sex marriages.

Opponents of same-sex marriages who feel strongly 
about the issue may oppose them on religious or 
moral grounds, if they desire. However, these reasons 
cannot be used as public reasons for continuing the 
prohibition of same-sex marriages. Nor should courts 
allow such legislation to stand. The fact that certain 
religious doctrines do not condone homosexuality is 
not a permissible public reason for banning same-sex 
marriages. This belief is grounded upon a particular 
religious ideal that not all members of society affirm. 
Nor is it reasonable to expect them to. Consequently, 
opponents of same-sex marriage have to provide other 
alternative reasons for their opposition to same-sex 
marriages. Upon due reflection, the remaining reasons 
available may or may not be compelling, but at least 
they are grounded on public reasons acceptable to all 
members of society.

citizens need to be able to justify policy 
decisions on terms that all members of 
society can affirm from their respective 
comprehensive doctrines.
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This discussion illustrates the important way in 
which justice as fairness would alter the framework 
of public political discourse in American society. It 
would no longer be legitimate to ground public policy 
decisions that touch on questions of basic justice on 
religious and moral ideals. Rather, justice as fairness 
would require that public policy decisions be support-
ed on terms that all members of society could affirm 
from their respective moral and religious positions. 
Public policies that impact citizens’ basic liberties 
should not be decided on terms that fail to honor the 
reasonable plurality of democratic society.

pubIC poLICy ImpLICaTIons 
Not only would justice as fairness alter the frame-

work of public political discourse, it would transform 
the way the basic structure of society regulates social 
and economic inequalities, as well as how it guaran-
tees the fair value of our political liberties. 

Campaign finance reform is a complex and po-
liticized issue. Reform supporters assert that current 
campaign finance law has allowed those with greater 
wealth and position to control political life and estab-
lish policies that advance their interests. In contrast, its 
opponents argue that proposed reforms would violate 
the First Amendment and mistake the nature of money 
in politics. Most of the controversy surrounding this 
hotly debated topic stems from the Supreme Court’s 
decision in Buckley v. Valeo, 424 U.S. 1 (1976). In Buckley 
the plaintiffs challenged the 1974 amendments to the 
Federal Election Campaign Act. They attacked, among 
other things, the amendments’ limitations on various 
forms of election spending. In its opinion the Court 
established two distinct types of election spending, 
contributions and expenditures, and applied two 
different constitutional standards to them. 

A contribution represents money completely given 
over to another entity, whether to a party, candidate 
campaign, or political action committee (PAC). The 
donor retains no control over the use of a contribution; 
the entity receiving it decides how it will be spent. 
An expenditure, on the other hand, is controlled 
and spent directly by the spender. It may be spent 
on someone else’s behalf, of course, but the spender 
makes all decisions over its use. If the spender should 
coordinate its use with a campaign, however, it will be 
treated as a contribution.35 The central issue in Buckley 
was how these two types of election spending touched 
on First Amendment concerns. 

With respect to contributions, the Court held that 
contributions indicate only that a donor supports a 
candidate, not why the donor supports him or her. 
As such, contributions do not constitute speech. As a 
result, Congress could broadly limit these contribu-

tions. In contrast, the Court found that regulating 
expenditures raised more serious First Amendment 
concerns. It argued that expenditures, unlike contri-
butions, convey why a spender supports or opposes 
a candidate, and therefore constitute speech. Con-
sequently, limiting them would necessarily restrict 
the quantity and quality of political discourse. The 
Court therefore subjected expenditure limits to the 
most searching constitutional review. Finding no 
governmental interest sufficient to justify limits, the 
Court struck them down.36 

In finding no governmental interest sufficient to 
justify expenditure limits, the Court rejected the idea 
that the Constitution requires government to equalize 
the value of political liberties:

The concept that government may restrict the 
speech of some elements of our society in order 
to enhance the relative voice of others is wholly 
foreign to the First Amendment.37 

The cases that have followed Buckley have done 
nothing to change this precedent. According to Buck-
ley and subsequent case law, the First Amendment 
does not condone government actions that restrict 
certain types of speech for the purpose of equalizing 
the value of this speech. Justice as fairness would.

Justice as fairness requires as one of its central 
principles that “the worth of the political liberties to 
all citizens, whatever their economic or social position, 
must be sufficiently equal in the sense that all have 
fair opportunity to hold public office and to affect the 
outcome of elections, and the like.”38 Consequently, 
if campaign finance laws allow those with greater 
wealth and position to control political life, then jus-
tice as fairness demands that these laws be amended 
such that they promote the equal worth of the political 
liberties for all citizens.

Rawls hypothesizes that in order to ensure the 
fair value of political liberties, reform would have 
to involve measures such as “the public funding of 
elections and restrictions on campaign contributions; 
a more even access to public media must be assured, 
together with certain regulations of freedom of speech 
and press.”39 He rejects the Supreme Court’s conten-
tion that imposing expenditure limits infringes upon 
the freedoms of speech and press: “These liberties 
are no more absolute than the political liberties with 
their guaranteed fair value.”40 The aim of guarantee-
ing the equal worth of political liberties and ensuring 
the independence of legislators and political parties 
from large concentrations of private economic and 
social power is sufficient to justify adjusting these 
basic liberties. 
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If either of these two aims is unmet, the ability of 
citizens to pursue their conceptions of the good is 
significantly compromised. Additionally, as noted 
earlier, the primary responsibility of a political 
conception of justice is to protect and cultivate all 
citizens’ ability to fully exercise their two moral pow-
ers. Individuals who view themselves as free and 
equal citizens would not accept a political system 
that dilutes the value of their political liberties due 
to the simple fact that someone else has more money 
or status than they do. 

Public education is another policy issue useful in 
illustrating the reforming effect justice as fairness 
would have on American soci-
ety. Consider the relationship 
between public education and 
the principle of fair equality 
of opportunity. Fair equality 
of opportunity requires that 
public offices and social posi-
tions not merely be open in 
the formal sense, but also that 
all should have a fair chance 
to attain them. Whether one 
is a poor Chicano from East 
Los Angeles or a wealthy 
Anglo from Greenwich, if the 
individuals are similarly mo-
tivated and endowed, there should be no discernible 
difference in their prospects for achievement. Educa-
tion is one of the principal social tools for equalizing 
opportunity. It enables the basic structure to mitigate 
the morally arbitrary contingencies of social class of 
origin. Consequently, society must establish “equal 
opportunities of education for all regardless of fam-
ily income.”41

The American public education system is a vast 
confederation of state and local school systems with 
widely different populations, social concerns, bureau-
cracies, and funding issues. Further, schools today are 
grappling with an assortment of different education 
reforms—school choice, charter schools, academic 
standards, etc. Complicating the issue further is the 
role of the federal government in education. With no 
direct control over state and local education policy, 
the federal government only can provide incentives to 
those states and localities that act in accordance with 
federal education policy. In short, there are no easy 
solutions for making public education more equitable. 
However, justice as fairness provides some guidelines 
for how the basic structure of society should approach 
public education reform.

U.S. federal law does not support the notion that 
all children are entitled to an equal education. The 

Supreme Court has yet to hold education to be a 
constitutional right. In fact, the Court has upheld the 
use of a property tax as a school funding mechanism 
even when this has resulted in significant inequalities 
in the quality of education received in school districts 
with varying degrees of wealth.42 This does not imply 
that all school systems have inequitable funding. 
Some states, such as Texas, have attempted to equal-
ize educational funding by redistributing property 
taxes to poorer school districts. Such attempts, how-
ever, are not required by federal law. The current 
basic structure of American society does not have to 
guarantee equitable funding. Such a position would 

be untenable under justice as 
fairness.

The practice of basing school 
funding on local property taxes 
creates an immediate, morally 
arbitrary schism between the 
haves and have-nots. Although 
the quality of a school is not 
determined solely by fund-
ing, it is still a principal de-
terminant. Consequently, this 
policy predicates the quality 
of a child’s education on the 
arbitrary contingency of social 
class. Whether a child is born 

into a family that lives in an affluent school district or 
poor school district is arbitrary from a moral point of 
view.43 In neither case is the child actively choosing to 
be born into one social class over another. Recognizing 
the fundamental role that education plays in shaping 
citizens’ life prospects, it is unreasonable to attach 
greater or lower social and economic advantages to 
circumstances that a child cannot control. No legiti-
mate expectation can be drawn from being born into 
a certain social class. This violates the principle of fair 
equality of opportunity. Consequently, inequalities in 
education funding cannot be justified on grounds of 
differences of property tax bases. Whether inequalities 
in education funding are ever permissible in a well-
ordered society is unclear. They may be permissible, 
but only when they contribute to equal opportunities 
of education. 

Public education becomes more problematic when 
one moves beyond issues of funding. Many other factors 
come into play in determining a school’s quality. Decid-
ing how to regulate these other factors to ensure that all 
individuals receive equal opportunities of education 
regardless of family income is difficult. The recent end of 
school desegregation busing policies is a telling example 
of the complexity of the issue. Regardless, American 
society must continue to struggle to provide all chil-

according to Buckley and 
subsequent case law, the First 
amendment does not condone 
government actions that 
restrict certain types of speech 
for the purpose of equalizing 
the value of this speech.  
Justice as fairness would.
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dren with equal educational opportunities. It needs to 
acknowledge formally and legally that all children have 
a right to equal educational opportunities.

The last policy issue to be considered within the 
context of justice as fairness concerns the inequali-
ties of wealth and income in American society. As 
discussed earlier, the difference principle, like the 
principle of fair equality of opportunity, is concerned 
with limiting the influence of morally arbitrary factors 
(native endowments and luck) on the distribution 
of social and economic advantages. This requires 
that social and economic inequalities be arranged 
for the greatest benefit of the least advantaged. This 
requirement poses some interesting challenges for the 
American capitalist welfare state.

Rawls contends that the capitalist welfare state in-
appropriately allows for very large inequalities in the 
ownership of real property. 
A free market system must 
be set within a framework of 
political and legal institutions 
that adjust the long-run trend 
of economic forces so as to 
prevent excessive concentra-
tions of property and wealth. 
If not, control of the economy 
and much of political life rests 
in few hands. 

The U.S. economy is cur-
rently in the midst of the lon-
gest economic expansion in 
its history. The economy con-
tinues to grow at a steady 
pace with low unemployment 
and low inflation. The stock market is at an all-time 
high and seems to set new records with each passing 
day. In short, America is prospering, or at least that 
is what the general public is told. Recent economic 
figures tell a different story for many Americans. 
These figures indicate that the percentage change in 
after-tax income for U.S. households from 1977 to 1999 
was exorbitantly skewed in favor of the wealthiest 
members of society. 

Specifically, the figures, broken down by income 
group, show the following: the lowest fifth of the 
population (society’s least advantaged) experienced a 
9 percent decrease in their after-tax income since 1977; 
the second fifth, a 1 percent increase; the middle fifth, 
an 8 percent increase; the fourth fifth, a 14 percent 
increase; and the top fifth (society’s most advantaged) 
experienced a 43 percent increase in their after-tax in-
come since 1977.44 Furthermore, the projected division 
of national income for 1999 is also disproportionately 
sliced in favor of the very wealthy. The top fifth are 

projected to receive 50.4 percent of the total national 
income, while the remaining four-fifths are projected 
to receive the difference—49.6 percent.45 These eco-
nomic statistics starkly illustrate Rawls’s concerns 
about the capitalist welfare state. The financial boom 
of the longest economic expansion in US history can 
only be heard at the top.

Prior to any distribution of social and economic 
advantages, justice as fairness assumes as a starting 
point that all individuals have valid claims to equal 
shares of social and economic advantages. Inequalities 
that arise after this are permissible only if they occur 
within a basic structure that is regulated by the princi-
ple of fair equality of opportunity and which regulates 
these inequalities to benefit the least-advantaged most. 
These required conditions are viewed as fair because: 
first, they mitigate morally arbitrary factors as much 

as possible consistent with the 
principle of efficiency; second, 
they allow for a notion of legiti-
mate expectation premised on 
the notion that one’s lot in life 
should be a function of one’s 
own deliberative will; and 
third, they include an idea of 
reciprocity where no one ben-
efits at the expense of anyone 
else. The wide economic chasm 
between the least advantaged 
and most advantaged members 
of society indicates clearly that 
American public policy fails 
to ensure that no one benefits 
at the expense of anyone else, 

especially at the expense of the least advantaged. 
Rawls believes that it is important to regulate the 

acquisition of property so as to make its distribu-
tion more equal through laws governing inheritance 
and bequest.46 He argues this is necessary in order 
for the basic structure to be able to regulate society 
consistent with the two principles of justice from one 
generation to the next. If the acquisition of property is 
unregulated, very considerable wealth and property 
accumulates in a few hands. Such concentrations over 
time undermine fair equality of opportunity and the 
fair value of political liberties.47 The inheritance tax is 
a useful example when considering the regulation of 
property and wealth over time.

The inheritance tax is one policy measure that may 
be used to preclude the excessive concentration of 
property and wealth over time. Inheritance taxes are 
levied on citizens who are bequeathed a large sum of 
money or an estate, typically from parents to children 
upon the parents’ deaths. As of 1997, the first $600,000 

. . . if campaign finance laws 
allow those with greater 
wealth and position to 
control political life, then 
justice as fairness demands 
that these laws be amended 
such that they promote the 
equal worth of the political 
liberties for all citizens.
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worth of an inheritance was untaxed. After that, any 
assets above $600,000 are taxed at 50 percent. Oppo-
nents argue that inheritance taxes place an excessive 
financial burden on citizens. Moreover, the assets 
involved already belong to the recipient(s) via familial 
or other pertinent connections and therefore should 
not be taxed. During the 106th session of Congress 
some legislators attempted and failed to repeal the 
inheritance tax. Such an action would have widened 
the income gap even further.

Inheritance taxes do not affect the vast majority of 
citizens. They only affect the very wealthy, and only 
after the first $600,000. Inheritance taxes do not place 
an unfair financial burden on wealthy citizens, the 
most advantaged. The need to preclude excessive 
concentrations of wealth and property over time 
supersedes claims of excessive encroachment on the 
institution of the family. Inheritance taxes are taxes 
levied on wealth that is being given to someone, not 
wealth that is being earned. The beneficiary is the 
individual who was fortunate enough to have been 
born into a wealthy family. Such good fortune, as has 
been noted earlier, is arbitrary from a moral point of 
view. Consequently, while it is important to minimize 
governmental involvement in the institution of family, 
this concern is insufficient to outweigh the compelling 
interest in reducing the excessive economic inequality 
present in American society. In fact, justice as fairness 
may require that inheritance taxes be raised, or at least 
raised on a graduated basis. 

Another possible measure for reducing economic 
inequality would be to place ceilings on compensa-
tion. Does it seem just that Sandy Weill, the chairman 
of Citigroup, was paid $41 million in 1998 while the 
lowest paid Citigroup employee did not even make 
$20,000? Executive compensation could be capped so 
that it is a function of the compensation of the lowest 
paid employee. That is, executive compensation would 
be limited to no more than 100 times the compensation 
of the lowest paid employee. Weill’s is over 1,600 times 
the compensation of his lowest paid employee. All this 
said, it is still important to keep in mind the principle 
of efficiency when developing these solutions. Policy 
measures should not limit inequalities to such an extent 
that the distribution of social and economic advantages 
for the less advantaged is less than it could be because 
the basic structure limited inequalities too much. There 
is no virtue in everyone being equally poor. These sug-
gested solutions for reducing inequality would be but 
a step in a long, complex, iterative process that would 
require society to carefully reexamine its most basic 
notions of fairness and property.

concLusion

Justice lies at the heart of the American concept of 
democracy. Through justice as fairness, Rawls chal-
lenges individuals to consider seriously whether 
American democracy is just. He tries to capture the 
fundamental ideas of democratic society and citizens’ 
role in society and unify this through a political con-
ception of justice. Even if members of society do not 
agree with all the tenets of justice as fairness, it is still 
a useful heuristic device for looking at whether public 
policies are just to all members of society. 

If they do agree, the implications are profound. 
No longer could we as a society justify our public 
positions on questions of basic justice on specific 
moral and religious beliefs. Additionally, justice as 
fairness would substantively transform the landscape 
of public policy. As illustrated through the analysis 
of selected policy issues, much of American public 
policy and how it is justified would have to be seri-
ously reconsidered. Justice as fairness changes the 
paradigm in which we think about political justice. It 
demands that society recognize that all citizens have 
equally valid claims to freely pursue their concep-
tion of the good, whatever that may be. Further, it 
demands that society recognize that morally arbitrary 
factors, such as social class, native endowments and 
luck, should not significantly impact citizens’ ability 
to pursue their various conceptions of the good. Even 
when these factors do impact citizens, they should 
do so in ways that benefit all, especially the least 
advantaged.

Some have referred to justice as fairness as a humane 
conception of justice. It is, but it also is one that attempts 
to make, as much as is reasonably possible, every in-
dividual’s lot in life a function of her own deliberative 
will. The idea of deserving what one gets is an integral 
part of American political culture. However, in the 
capitalist welfare state this idea has been distorted. 
Society fails to sufficiently account for the morally ar-
bitrary nature of an individual’s life prospects and the 
pervasive influence that natural and social contingen-
cies have on that individual. This failure is rooted sig-
nificantly in the inability to empathize and understand 
the experiences and problems that beset individuals 
who do not share, in part, a common ethnic, racial, reli-
gious, socioeconomic, and/or geographic background. 
Justice as fairness allows us to transcend our singular 
experiences and better see what is just. 
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Siegel, Brian. “Fiscal Incentives and the Economic Develop-
ment Game.”

Khurshid, Anjum. “Leadership: A Personal Experience.” 

sprInG 1996 (voL. 8, no. 1)
Mathews, David (President and CEO, Kettering Foundation). 

Practitioner’s Corner.

Garvey, Shawn. “A Positive Look at Negative Cam-
paigns.”

Youman, Mark. “The Electronic Frontier Foundation: A 
Sojourn in Washington.”

Cochran, Norris. “When Goals Diverge: Social Security 
Reform in Mexico.”

Bradford, Peter P.S. “Lines in the Sand: Formulating Good 
Budget Policy in Times of Divided Government.”

Schieffer, Susan. “‘This Pleasant Illusion’: An Analysis of 
Reform and Myth in the AFDC Program.”

Lauderdale, Melissa. “Reforming CITES: Using Market-
Based Proposals to Save Endangered Species.”

Harmon, Jennifer. “Culturally Sustainable Development 
Policy: A Lesson From Japan.”

Hargrave, Elizabeth. (Book Review) “Making Sense of the 
Minimum Wage Muddle.”

sprInG 1995 (voL. 7, no. 1)
Brookman, Douglas (Partner, Brookman-King Collaborative 

Solutions). Practitioner’s Corner.

Luschei, Tom. “Learning from Los Angeles: Immigrant Edu-
cation in the Los Angeles Unified School District.”

Cramer, Reid. “Property Rights and Zoning in the New 
Constitutional Regime: Who Wins When Government 
Loses its Presumption of Validity?”

McCaffrey, Cynthia. “A New Approach on the Nile: Popula-
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tion Policy and the 1994 Cairo Conference.”

Ridley, Neil. “Reforming Trade Adjustment Assistance: 
Moving to a Comprehensive Program for Displaced 
Workers.”

Righter, John and Kimberly Baker Righter. “Prospects for 
Air Pollution Abatement in Central Europe’s Black 
Triangle.”

Hannah, Al. An Open Letter to the Editor of Better Homes 
and Gardens: “American Lawns and the Environment: 
Regulation at the Grassroots.”

sprInG 1994 (voL. 6, no. 1)
Berteau, David (Corporate Vice President for Business 

Development, Science Applications International Cor-
poration). Practitioner’s Corner.

Scott, Carron and Aanand Naik. “Developing a State Health 
Care Plan.”

Weisz, Margo. “Banking on a Social Ideal.”

Long, Elisa. “The Crisis in Indigent Criminal Defense in 
Texas.”

Misra, Amit. “Creating Microcredit Programs to Empower 
the Microentrepreneur.”

Riddick, Wade. An Open Letter to Al Gore: “A New Com-
puter Standard.”

sprInG 1993 (voL. 5, no. 1)
Guerrero, Andrea. Commentary: “E Pluribus Unum.”

Greanias, George (Houston City Controller). Practitioner’s 
Corner.

Cano, José. “NAFTA and the Mexican Petroleum Indus-
try.”

Hurlbut, David. “Fixing the Biodiversity Treaty.”

Paschal, Evangeline. “Superfund or Supermess.”

Jepson, Dana. An Open Letter: “Recommendation for 
Change in the Organ Procurement Policy of the United 
States.”

sprInG 1992 (voL. 4, no. 1)
Truitt, Bruce. “Russia and Community Ethos.”

Dauster, Nicholas. “Extending the Statute of Limitations in 
Texas for the Sexual Assault of a Child.”

Bowman, Andrew. “The Limits of Policy: The Automobile 
Industry in Mexico.”

Moorhead, Bee Watson. “Child Care Policy in the United 
States: Lessons from Sweden and Germany.”

Schlosser, David. “Foreign Direct Investment: Federal and 
State Roles.”

Blanton, Jimmy. “Hyperinflation and Stabilization: Lessons 
from Bolivia.”

sprInG 1991 (voL. 3, no. 1)
Bullock, Daniel. “Arts, Federal Funding and the Alienation 

of Dissent.”

McGuire, Lynne. “Crime, Punishment and Voter Respon-
sibility: The Case of Marion Barry.”

Giggie, Marisa Arico. “The Shortage of Primary Health Care 
Physicians in Rural Texas.”

Wise, Andrew. “The Limited Vision of Policy Analysis in 
Public Policy Education.”

sprInG 1990 (voL. 2, no. 1)
Lizárraga, Jaime E. “The Political Causes of Inflation and 

Hyperinflation in Argentina.”

Wicinski, Jill S. “Shopping for Schools: Educational Choice 
in Minnesota.”

Nielsen, David. “Going to Extremes: America and 
Drugs.”

Green, Angela. “The Risks of Prison Privatization.”

Goodwin, Mary M. “Do Cultural Factors Influence Teenage 
Childbearing?”

sprInG 1989 (voL. 1, no. 1).
Dunbar, Brian. “Putting the Laser before the Horse: Poli-

cymaking for SDI.”

Shalinsky, Marla G. “Israel’s Economic Shock Treatment.”

Ghahremani, Kay. “Open Funding for WIC.”

Osterman, Tamar. “Declining Prospects: The Erosion of 
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erik PeTerson, m.P.aff. (2000). Erik graduated from 
Georgetown University in December 1993 with a B.A. 
in History. For five years he worked as an outreach 
and community development coordinator in east 
Austin, primarily around food security, nutrition, 
and entrepreneurial issues. He plans to return to 
Washington, D.C. to pursue a career in social service 
or technology policy.

eva marie sTahl, m.P.aff. (2000). Eva graduated from 
Colgate University in 1995 with a concentration in 
History and Spanish Language. Most recently, she 
worked as an assistant to Harvard’s Professor Henry 
Louis Gates, Jr., creating a BBC film documentary on 
the roots of ancient African civilization. Her interests 
include civil liberties, civic education, and social 
policy.

anThony wier, m.P.aff., m.a. (2000). Anthony is 
a joint degree student with the Center for Russian, 
East European, and Eurasian Studies. He graduated 
summa cum laude from Trinity University with a joint 
B.A. in Political Science and Russian and is primarily 
interested in the creation of effective policy-making 
mechanisms in Russia and domestic policy formation 
in the United States.

maTThew de ferranTi, m.P.aff., J.d. (2001). After 
graduating from Duke in 1995, Matt taught with 
Teach for America in Houston for two years. He has 
a wide range of experience in domestic policy includ-
ing an internship with Congressman Lloyd Doggett. 
He also has diverse legal experience including an 
internship with Texas Third Court of Appeals Justice 
Bea Ann Smith. Matt’s profesional interests include 
public law, fiscal analysis, community development, 
and education finance.

Cara deveTski, m.P.aff. (2000). Cara is a graduate 
of the University of Texas School of Social Work. She 
has experience working with issues related to child 
abuse and neglect in a variety of settings. Her interest 
areas are children and family services and nonprofit 

administration.

Joan lim, m.P.aff. (2001). Joan received a B.S., cum 
laude, in Public Relations and Sociology from Abilene 
Christian University and a Diploma in Mass Com-
munication from Ngee Ann Polytechnic in Singapore. 
She has interned in several non-profit and public 
institutions in the U.S. as well as in Singapore. Her 
interests include mass media issues and international 
development.

sharon h. masTraCCi, Ph.d. CandidaTe. Sharon stud-
ies the effects of U.S. Department of Labor Women’s 
Bureau programs on women’s employment in non-
traditional occupations. She earned an M.A. in Eco-
nomics and a B.A. cum laude in Economics from Ohio 
University. Prior to enrolling in the LBJ School, she 
was a Senior Associate with the Government Consult-
ing Practice of Coopers & Lybrand Consulting. Sharon 
also taught evening courses in Public Policy and Pub-
lic Finance at Park College in Columbus, Ohio.

frederiCk s. riChardson, m.P.aff. (2001). Fred gradu-
ated from Kenyon College with a Bachelor of Arts 
in English. In recent years he has worked as Com-
munications Director for Texans for Public Justice, 
managed campaigns for two Texas candidates, and 
served as a legislative aide for U.S. Senator Joe Lie-
berman (D-CT).

suzannah senneTTi, m.P.aff. (2001). Suzannah gradu-
ated from the University of Texas with a Bachelor of 
Arts in Government. In recent years, she has worked 
as a professional writer for Gallier and Wittenberg, 
Inc., in Dallas, Texas as well as a legislative aide for 
State Senator Florence Shapiro, in the Dallas District 
Office.

susan vermeer, m.P.aff. (2001). After serving as an 
AmeriCorps*VISTA member, Susan joined the staff 
of AmeriCorps to work in national recruitment and 
marketing, and then to develop and oversee programs 
at the local level in Arizona. Susan graduated from 
the University of Colorado with a B.A. in English in 
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December 1992. Her policy interests include social 
policy, civic involvement, and education.

wesley wilson, m.P.aff. (2001). Wesley graduated 
cum laude from Southwest Missouri State Univer-
sity with a B.S. in Public Policy.  He has served as 
Student Body President, worked in the Parliament 
of Australia, served with the US State Department in 
India, and done mission work in Congo, Haiti, and 

Mexico.  He is interested in science and technology, 
higher education, civic education, and international 
development.

laura wolford, m.P.aff. (2001). Laura graduated 
Phi Beta Kappa from Reed College in 1997 with a 
degree in English. She has worked most recently in 
the Oregon State Legislature, but has also worked 
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