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Thomas F. Lowe, Clerk

Texas Court of Criminal Appeals
Fourteenth and Lavaca

Price Daniel Building, Rm. 201
Austin, TX 78701

Re: Cause No. 359805; Ex parte Ricardo Aldape Guerra
Dear Mr. Lowe:

I have enclosed an original and twelve copies of this supplemental letter to Ricardo
Aldape Guerra’s First Amended Apphcatlon for Writ of Habeas Corpus. A copy of this
document and all the attachments is being sent to opposing counsel today by messenger.

1. Thomas Gibbs Gee has joined Stan Schneider as of counsel in this case.

2. Guerra has attached hereto a Table of Authorities (marked "Attachment 1)
with citations and page number references.

3. In the rush to complete the First Amended Application for Writ of Habeas
Corpus (hereafter "Amended Apphcatmn“) so that it could be filed a few days before the
September 24, 1992 execution date and give the prosecutor adequate time to review it and
decide how much time she would need to prepare a response, Guerra made a number of
errors, virtually all of which were non-substantive. In the attached Errata Sheet (marked
"Attachment 2"), Guerra has listed these corrections, most of which fall into the following
categories:

a. an indication of whether italicized words -within a quote appeared in the
original or were added;
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b.  correction of typographical errors in citations (e.g., page numbers, case
names, dates, etc.); and

C. correction of page numbers for supra and infra references.

In addition, Guerra found numerous cases for which the citation should have
indicated a denial of either certiorari or a writ of error. These cases are not listed in the
Errata Sheet but are properly cited in the Table of Authorities.

The only substantive change was the deletion of footnote 84 (on page 133 in Point
VI), which stated that a recently-enacted state statute limiting the use of victim impact
statements, Tex. Code Crim. Proc. Ann. art. 56.03 (Vernon Supp. 1992), precluded jury
consideration of victim impact testimony under all circumstances. Guerra has since
discovered that this is incorrect and that the Texas Victim Impact Statute does not prevent
a jury from hearing victim impact testimony at the punishment phase of the trial. See
Hilbig v. McDonald, No. 04-92-00223-CV, 1992 WL 207721, (Tex. App.-San Antonio, July
2, 1992, no pet.). Moreover, it is clear that victim impact testimony can be used at the
punishment phase of a non-capital trial, see, e.g., Stavinoha v. State, 808 S.W.2d 76, 79
(Tex. .Crim. App. 1991) (en banc) (per curiam); Miller-El v. State, 782 S.W.2d 892, 895-
96 (Tex. Crim. App. 1990), and apparently at the punishment phase of a capital trial,
Stavinoha, 808 S.W. 2d at 79 (dicta). This does not, however, affect Guerra’s argument
on this issue, which is that victim impact testimony during the guilf phase is prejudicial and
should not be permitted.

4. In Point IV of the Amended Application, Guerra argued that the hostile
environment surrounding his trial and the prosecutors’ conduct in exacerbating that
environment violated his constitutional rights by inflaming Houstonians and fostering ethnic
prejudice towards undocumented Mexican nationals. Amended Application at 110-25. In
support of this argument, Guerra described a number of widely-publicized events that
affected and reflected public attitudes in Houston, Texas, during the months preceding
Guerra’s trial in 1982. Id. at 114-20. Guerra has found several additional relevant, well-
publicized events.

First, two weeks into 1982, an article entitled "High Court Backs California Job Ban
Against Aliens" described a decision by the U.S. Supreme Court upholding a California
law banning aliens from a variety of state jobs. The dissenters characterized the law as
"narrow-minded and hostile toward foreigners." Supp. App. 1-2! (F1590-91) (Houston
Post, Jan. 13, 1982, at A2).

! The Supplemental Appendix cited in this letter is attached hereto and marked
"Attachment 3."



Thomas F. Lowe, Clerk .
October 30, 1992 - , (
Page 3

Second, an article entitled "Aliens Taking Away Jobs, Economist Says" described
a widely-publicized study by a Rice University economist estimating that more than one
million unemployed American workers were being displaced on construction projects in
the U.S. by undocumented workers and that these positions couid have provided jobs to
every unemployed male and minority youth, aged 16-24, in the United States. Supp.
App. 3 (F1592) (Houston Post, Jan. 23, 1982, at 5A).

Third, in April 1982, the U.S. Immigration and Naturalization Service received
week-long publicity while it engaged in a nationwide crackdown on undocumented workers
holding higher-paying jobs that could be given to unemployed American citizens. Articles
each day, with headlines listing the number of "illegal aliens" arrested the day before,
described the "much-publicized roundup,”" which resulted in the arrest of 1,112
undocumented workers in Houston alone (more than ten times the normal number), 982
of which were Mexican nationals, and most of the rest were Salvadorians. E.g., Supp.
App. 4-9 (F1611-15, 1618) (Houston Post, Apr. 28, 1982, at 1A; id. Apr. 29, 1982, at 4A;
id. May 1, 1982, at 24A). According to the local INS Director of Investigations, "the vast
majority of the illegal alien population in Houston is Mexican." Supp. App. 9 (F1618)
(Houston Post, May 1, 1982, at 24A). :

Fourth, in May 1982 a Houston newspaper, in an article entitled "HUD Policy Lets
Illegals Draw Housing Subsidies While Citizens Must Wait," reported that "illegal aliens"
were able to obtain housing subsidies in Houston and other southern cities while U.S.
citizens had to wait "months or years" for those subsidies because the federal government
prohibited verification of the applicants’ citizenship status. Supp. App. 10 (F1636)
(Houston Post, May 23, 1982, at 1B). Similarly, in June 1982 the General Accounting
Office reported that Congress could save $180 million in 10 years by repealing a Social
Security provision allowing "illegal aliens and other questionable cases" to collect survivor

benefits under certain circumstances. Supp. App. 11 (F1647) (Houston Post, June 2, 198
at SA). v .

Fifth, in the wake of the U.S. Supreme Court decision that the State of Texas must
provide a free public education for the children of "illegal aliens," state education leaders
estimated that the decision would cost Texas taxpayers an additional $62.5 ‘million per year
immediately and that the cost would increase about $12.5 million per year as the number
of such children in the public schools grew. Supp. App. 12 (F1679) (Houston Post, June
25, 1982, at 14A).

Sixth, in July 1982 experts predicted that Mexico’s worst recession in 40 years would
probably increase the number of Mexican nationals moving illegally to the U.S. in search
of jobs, that the number of undocumented Mexican immigrants in the U.S. ranged from
1.5 million to as high as 16 million, and that the number might increase by as much as 1
million each year. Supp. App. 13 (F1683) (Houston Post, July 13, 1982, at 4A). This
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prediction proved accurate after the Mexican peso was devalued by 50 percent, as Texas
saw a record increase in the number of undocumented Mexican immigrants arrested along

the Texas-Mexico border. Supp. App. 14-15 (F1692, 1702) (Houston Post, Aug. 17, 1982
at 2C; id. Aug. 27, 1982, at 14A).

S. In Point III of his Amended Application (at pp. 96-97), Guerra cited as one
example of prosecutorial misconduct the prosecutors’ unfounded accusation that a key
defense witness, Jose Heredia, testified while under the influence of drugs or alcohol.
After filing the Amended Application, Guerra learned, and will demonstrate at an
evidentiary hearing, that there was at least one reason why Mr. Heredia may have
appeared unusual during his testimony, although he gave no indication of having consumed
alcohol or a controlled substance. The official court interpreter was replaced by a new
person a few days after trial testimony began. Guerra will show that this new interpreter
was selected by the prosecution over the objection of Guerra’s lawyers, see S.F. vol. 22
at 344-47, 354-58, 374, and that the new interpreter did an unprofessionally poor job of
interpreting in ways that were prejudicial to Guerra, including the use of a jocular and
exaggerated demeanor during Mr. Heredia’s testimony in a manner that detracted from
his testimony and seemed calculated to damage his credibility. :

6. In Point III (at page 68) and again in Point V (at pages 126-31) of the
Amended Application, Guerra argued that the prosecutors improperly appealed to ethnic
prejudice by urging jurors to consider Guerra’s status as an illegal alien when assessing
punishment. To demonstrate this improper appeal to ethnic prejudice, Guerra pointed
to the voir dire questioning by the prosecutor of three jurors. Amended Application at 127
n.77. Guerra has discovered a fourth juror who was told that Guerra’s “illegal alien"
status was "evidence you [the jury] want to consider for whatever weight you want to give
it in answering these [punishment] questions as to what type of person he is . .. ." S.F.
vol. 17 at 2925 (Busby).

Véry truly yours,
Scott J. Aﬂz
0399:3356
Enclosures

cc:  Ms. Kari Sckerl - by messenger
Ms. Monica Washington,
- U.S. Court of Appeals
for the Fifth Circuit
Mr. Ricardo Aldape Guerra
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Jamu Corrt
body was discovered othe

uhhmotherv:
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Ninter. Easy Installa-
varg airflow ¢ Fancy

1 Blades e Reversible—-
55 this, buy now!

VINGS ON RCA 6- HR

'SSETTE neconnen

i start stop tim-

controlsT Remote ™ s
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UTHWEST HOUSTON AREA DEALERS,

V2 .nu.mmg_Meyevland W,.__Slanﬁnm'.s_
;e ¥P 11255 SW Frwy, “4754 Beechnut  Furn. & TV
9 933-3888 665-088S, . 2999 Fondren
. RedTag 784-0010
ated. Dawson TV Apptiances— -~ ~Uxck TV
net 6409 Hilicroft 8728 Westpark ‘7417 Hilleroft
| SAR.A780 927-6212 . 176-2332—

ed prices. uptional with dealers

3

Hnrﬂe-cme- —promuuced—meopem

.|_some_labor_and Hispanic_leaders. Critics charged the _

T==~INS"
|_tehire illegal aliens. -
Project Jobs, so named because it was almcd at
—has informed employment agencies of job.vacanci ¢
. workers at East West Pipe Threaders Inc., 7431 Shel-

|- were Mexicans-and the-rest-were-mostly-El-Salvados—
| rang, along with a smauenng of other nation lltl{s.

 |_Commission_had_referred 52 job_seekers ta businesses__
| retelrals had been hired, said Lavonne. Thomas, as-

—learned-of -the-openings—through the heavy- media ~

By JIM sﬁuﬁou
Post Reporter .. &¥ —_—

- —Project Jobs; the feperal‘governmm‘rmmh-publi-
cized roundup of llegal aliens, came to a close in:
Houston Friday afternoon with the arrest of the last of ]
1,112 undocumented workers netted here in a live<day
sweep. L0

Agents of the Immigration and Naturallzation Serv--
{ce, who made the arrests in Houston and eight other

—zw5-dwy-sweep

NUr§ery Compox

eSTCBUSHED !

& 1i0
" BUT THE MASS ARRESTS have aroused the ire ot

Celebrate

“raids were s publrcuy’ptoy'm'dlvm‘pnblm‘mam:
tr'om rising unemployment and bhme Mexican nation-
als, who' accounted for most of those arr!éﬁd ({ﬁ a
lack ot nitles for U.S. citizens.
ts;-whd-drrestéd 1717 1Hegd

ton Friday, said they plan to return \to buslnessu-
where arrests were mag ‘Lto ensure the (i do ﬂot

\

wi'th livii
For

businesses that-employ large numbers o
w Jjoba that INS officials said might o
by U.S. citizens, marked. the {irst time the INS

created by the large-scale arrests of illegal alleng.—
Vincent Henderson, INS director of investigations
in Houston, said those arrested Friday -Included M.

don Road, the largest'single haul of the day .

[n a2 nornmal month, the Houston.INS office arrests- .
between 300 and 500 lllegal al{em in its 30-county dis
trict, Henderson sald. .

oF Tll! NUMB&B ARRMED in Houston. 983

Henderson said.

- chdemn-dlsmIsed—crltlcism—that—xhs—opemlon—

nvolved selective enforcement against Mexican

aliens, saying it was to be expected that most of those

arvested were Mexican since “‘the vast majority of the
alien population in Houston is Mexican."

By midiéfternoon Friday. the Texas Employment

“that lost workers {n the raids,.but only three ol the
sistant manager of the TEC's main Houston office.

. Thomas said, however, that some ol the businesses
contacted by the TEC reported they had received
numerous applications from walk-in job hunters who _

attentlon the INS raids have received.

T==THOMAS SATD SACARIFS"FOR most ol the open-

-$3.25 an hour;” whlch 1s 10 cents below-_the.minimum |

|

S
Daymles = gorgeous
‘for the sun. 6"‘pot $4.95

Maid of Orleans .

1 Jasmine — evergreen

with'intensely fragrant bl
6" pot §5.75/5$4.31

-Chrysanthemums-
Florist variety perfect for
-Mother’s Day giving. 6" g

Caladlums — forcolo
fall—Very-full 6" pot $5.7¢

Shade Tr_ees — incluc
Cypress, Purple Plum, ard
in 10" pots $.17.50-527.50

'Cash and carry while supy

ings referred to the TEC ranged from $4 to $4.50 an
hour. Mqat ol the jobc involved _manual laboe, she_|
[“said.” ———
“Henderson acknowledged-that the majority of ar.
rested allens were being paid, between $4 and $5 an
hour, but'said only six or seven were making less than

W&‘Q

Pnces gpod ‘through May

s,qu, Yoln Land'

220181 48—

esses hiu In the-Project-iobs -ra
were selected because the INS had arrested workers
at those job sites in the past. with some of the comap-.
nies yeilding up to 150 ulegal aliens a ymr.to the INS.
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feli

_draw housmg subf'dzes

while citizens must wazt

= efforts to verify legal

“It's frustrating — the
whole poiat is: you cannot
them to0 submit
documesntation,’’ said
Ernest P. Fuentes, direc-

tor of HHA'S remt subsidy
program. “We just ask
—applicants if they are 2
citizen or legal resident,
We nn llmltcd to um."

the League of United Latin

i
g
i

; the investigative arm of

”lm.mcg 'muuouam-m:unm-un
Past Repacter - ﬂwmuwmmum
‘7 have 8 Spasish surname. And [ would be Indignant “We thought it wag ridiculews that with
a3 holl if somecee asiced me I | was an American cit-  the tazpayer is paying up the biXl te pick up
mnmrnmuu;nouimwmn"‘ g:nmuei%nnnm
- and Urban Development saperviser while citisens waited i line," Price sald.
Galvestos housing officials aiso ask
- wllhumshhmdn'm-lwh certity they are U.S. citizens or legal resideats. I
_— HmmmmanMdu- American cith  are not a citizes, they are asked to provide documen-
1e08 wait moaths or years for similar assistance bes = tation of legal resideacy. - S
cause the lederal government will not allow verifica- . .
tion of citisenghip status of applicants, federal and “Af AN AMERICAN, MY FIRST INTEREST is
local housing-officials say. ) ) / with American citisens,” said Claud H. Beltom Jr.,
But a proposed change in federal housing Autharity exscutive directer. “ [
reverse s US. t of Housing and Urban knew [ had some umxmm
‘Bevelopment directive issued during the Cirter port them to the
m| forbade public housing authorities But Laredo, El Paso, San Antonlo and Los Angeles
-—tmvmmuawuuaum:mummu- housing authority directors said that, at HUD's insist-
dies were legal residents. T e m.thquhuwaﬂquumam citiaenship
mmmwmmmmﬂ
_vbhndvﬂﬂzhu!ln. o
HUD officials ia Hous- & quistioll on " the application for ——
!on said they .-have re-
ceived complaints about -
the Houston Housing Au-
thority’s attempts to block
subsidies { allens, ay’

. Somm motorists Ignc
it stares them jn the [ac

Fire lane signs — i
metsure — are being
centers throughout °
County.

The lawbreaking ma
threat to the safety of
tomers, authorities say.

One can hardly mis
white (Ire lane signs in (
ping centers, yet g th
Houston-area centers o
the law at every center.

'SHOPP!NG CENTE!
fire department offictal

Congress, many han-
from housing authority directors and (rom private- mm“mammm eomphlnu coming
T citizens vm w&-wm-w—-lmumw

o wwmm&umnm mmu-:mmq':f:“uu““z:
fet. which uemuu-—u-muauun'mmm

they will use t3rged documents, umc4
- mmmmnm
" importast to do than .worry about that,” Cane
chola said—

- and Nasaralization Service's)- wark foc them."
L MMMnﬁMmﬂmﬂw
from INS because the service’s cur
document checks at projects,

lots of living in'projects here." (]
Apolonio Flores, exacutive director of the Sas Anto-
directive has varied widely. njo Housing Autherity, said he also is concerned about
- In Corpus Christt, houlu :uthorlty oftictals the policy change. 1 (oresee some lawsuits.
ignored HUD's objection to their policy of asking for “People will say, ‘[ look brown and therefore I have

. doeumonwlon of lual residency, said executive to prove citizenship whereas the blond, blue-eved guy

allens—

delivery vehicle drivers
the 20-{oot wide fire lane
“People are too dar
a0 auston Fire
spector. “!f you and [
open to them, they'd ¢
front door."

When questioned. sorr

‘s -cannot-do- INS® (U.&'hnlptmr"cummm sald they oni

the fire lane a few mint
customer's vehicle had
for 30 minutes.

-One worman said she
car at Memorial Clty

T caule she needed o pict

after having had foot su
was waiting to pick up
the Eastway Plaza.
Another woman said -
an Eastway Plazs store
she was a/raid someon
elsewhere In the parking
Others claimed they .
signs, which state: “‘Fire

MALL MANAGERS .
fighters are not sympar
They (ssue pailte warnin
traffic cttations and hav

T DF must face
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everses order, allows CAT scan.evidends-

Defense Lawyers coatend the abmare  Ussues betwees the folds are smaller.” The prosecutor asited Leiday whether dndhhh._.
:.::.' malTresses an- Hinckley's brain-ere™—-Couststousy o -the-twe- scans.-3be — the-scan results =

simuar o0 those found in masy persons  mid, (ndicates “permansut changes . . . Hinckley's mw-uugﬁ. un.’m.m.b
‘aIering ORI atIpareE -3 i ha ve-cocurredt-in-Hiaeitler! ~ g- ey ’ - ;-
;J.olro-‘ edse n Which & parsos suffers delusiens, °  Undet crossexamination Sy AmsietaSi— “‘Ne,™ahe replied, ——

: uled 18 testily Wodneadsy as 3 detenss
pital.  acks emotional expression and falle viee  U.S. Attarney Roger Adeiman, however, o
Piald_im 1o Nl Impulee, ~— " she sckmowiadges e g e - TR C A ey (8™ TPert 8 e e ———, "
s of  Thé doctor “sald Hincikiey 'y traimip-=— are within normal-iimits; and-that-sever— rounds |t i ORI hary,” dad Atan A .*_ ’
192 peared to have “less tisrue than one U other radiclogista reading the wame Adeiman further y me—YNCh Parker sided with
>ratn  usually sees.” that the ventricles that CAT scans conciuded the surtace ' roy oppaeed shawing the .
-———haid_Ouid_la_his_hraia _were_sniarge, _ creases were narmal or widengd, JUrY IBe slides ca grouads the image .
creen  and that the foids on the brain's surface, The docfor said CAT scans fave bera ':,‘,'t"‘“"“’m o8 ibe_jurery’
e of caled sulct, were “‘very prominent.” In use tn the United States only since e e m—————
head “l think {t's very unusual.” she sald. 1973 or 1974, and there is 70 proven lak --. CAT scan is short lor Computer As malities.
g o X2y  showed

eTTw—thie)-bre
mast people ol his age. T Means the— detavior—

nation | -Quésti(;r;al;lebe;éfit; cited- o (_ __7_,":-1::;:
wEE— | GAO eyes Social Security savings -

Jney Anaya as their guder- : -
“hlle 1 . John WASHINGTON (UPT) - C ents would save $180 miltion 1990 for
Jbul:.,,":.m: ;::‘D,sf:m.mc save $130 million through g:hy dropping a  ‘the nm:_em Security trust funds, te — sured survivars, sad mmw"b
i Social Seeurity pravision alows JgIR___ report estims . much taster. .
.ing, cannot succeed himselt aliens and ot tionabie cases 10 collect TRe provision:—s- looser -alteenative o the Because it
sate Sen. Mike O'Connor won | Sene(lts, the General Accounting Office sald  “fully insured” provision under which mast —are death; the pi
inatioa targovernor and wilj | Tuesday. - atnbe ecome ¢ligible. was enacted as
;alnst the Republiean Incum. The GAO report urged Congress to drop  “backstop protection” In
who was unoppased In the the “currently Insured” provision, which  days but is no loger needed,
applies to less than oi_sh percent of nrunl 5 W;nn c:;m ml c;mdmhhwl "
‘h 2108 of 2,120 precincts re who die each year. The provision aliows y being em n or six
cear-old desn “pm‘ Senate. survivor benefits for their children and those  quarters during: the L3-quarter period ending
:te Sen. Charles Pittman had caring {or them. ‘ in death. In 1977, 3,700 out of the 1.3 millica
10 station owner Coloa John. It serves some workers “under circum-  workers who died became eligible under the
S e—— ftances apparently never envisioned by Con-  provision. .
side, with 2,081 precincts In, gress. CAQ said, listing as “questienable” To become fully Insured, workers must
e COP worker and an attor. allens, some seif-employed have one quarter of coverage lor esch year

. . ple flling retroactively., government “deuble after 1950 or age 21 and Sefore the year of.
{ar ahead of Highway Com ners Z: th only brief =

~ardson, recen dippers”® and ot! desth or age 62 Th: maximum
s w: ' t eomvert | Nistortes. - 1981 was 20 quarters, or T% years.
Oropping the .

for future recipi The report said
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‘ 'eased—hy Memcan governmentéﬁ_i

— The government A source at’ the Mexlcu Embassy in. obligations {ssued previcusly and presented
pmME“u}anm t(:: )on {orelgn currency  Waghington contirmed that, Silva Herzog by banking institutions for collection abroad. |}
M&Mymteptwdoﬂlrmnum _spent two days last week:in that city, but de- d_foreign payments when f
banks (razen as the couniry n: i ¥ m:':n;ovmmm austerity . n-u.y'zl: :ry stop & rush :yﬂ:e‘:gmd )
<cope with ts econom: on J

Ing outsnde help to ' pl.ln to revive the economy would enable  {ous to buy dollars, feering the peso will sink |

Mexico to obtain bail-out loans {rom interna-  even more
- New ienduesand resrictions luthe ﬁ-—uml— baniing {nstitutions._But_many otk Authorities.also.froze an estimated $L3bil._
clals and politicians fear that the IMF"s strict * lion in doilar accounts in Mexican banks,

ngulattu the economy. were expected
""‘“‘"“ this_week, said_a source. “ “—uuu o dolu any-vun government subal- where people m been.depamu their sav-

quletly trnveled to ulunnon on Friday for lm i they m! an ﬂﬂiﬂlﬂ“ ﬂmﬂlﬂt - world's thlrd-mgat oll exponer with a
tional M of dollars in cash with 2 Mexican bank. Mexi-, major part of the exports golng to the United
two days of ialks with tntem onal Mone- can banks can also honor dollnr chech and States.

tlryl"un(fomchls. . . _
s-of-illegat-alt ) _ “drop—k
umuxowumomedoluruawmtﬁ%ﬁ'ﬁ'ﬁm«.mbnmmm

Texas and southern New Mexico, ar-

buyiag power virt lu by the lowing the government's Aug.
- devalustion of the peso, are streaming Into  announcement that it could no longer support  rests allens 30 far in August are up
— Texas and New Mexico-i rmﬁd—nhr:tlnpaomlmmtlml trading- —— --——— 28 percent over the same period last year.
= $-sud=]

——3-S-Bocder-Patrobolficisiz-say——1t : redaythe-government
1€ ' . u-lr‘l'exu and"New= 2 m on dollar trading at Méxican banks; den upswing n "apprehensidds as e ‘effects
Mcxlco iu ped dramatically immediately a step taken to prevent panicky Mexicans  of the devaluation made themselves known.
after the Mexican government's latest deval-  (rom changing their pesos into more stable- Sector officers arrested 3,588 Megal aliens”|
uation of the peso. Border Patrol officials in  U.S. currency. The freeze was partially lifted - during the first eight days of the month. Four -
_banks.-t0-honor—foreign— days.latee that number-had.jumpced-to-6.092—

___Arizona_and Calllcnh_ughey_haw_
. - eummydnmmmzedlwar—urry mmmm Border Pa.
| .. _Because it's

— gee such a surge.
or_many .cropk.—lection_outside.
__picked by_{llegal_al ._Border Patrol_dll-__.menu.'mmun _currency. | l(_cmLomers _could ~__jumped m than 30 percent since_mid- July.__

__cisls_are_hesitant_to_blame_the_incre: broad. “For_a_couple. of_months there, we were
totally on the devaluation. But Alan E:lhnn. 'l'hue supl my be’ !rluhtenlng some avenm between so and wo (arrests) 1

|==ETrPaitossctorchietg esxid — v Cyms A - Pritnirdi
tion *‘certainly s a (actor.” gaout anﬂmwerhereln searcho( dlnotdlhmoum wevebeenaveragingm
t-45-to-t w

Ylelds on Treasu_ry bl]ls plummet

-

lnpcenmun nnmtemtmera-tnem btlloruumdmehsuourweeks dis-

WASHINGTON (UP!) - m blll

yeu of three- l:ﬂ:l. llﬂ:u:{cenl. at commercu Y.
The. cvernment scl.d $3.3 billion ective ay.
= month %mrn-an-averaue discount of- $.616-. . . The rate had been 10.025 Pﬂm‘ u.- thrifts The .actyal T-bill ylelds to the Investor
t, down from 10.025 percent t last week. ™ and 9 mmntlorbnnk& may be higher after adding the benefit of
The government also sold $3.5 billion The latest four-week q( six-month .Mmpthummu and local taxes. l
.1 | worth_of six-month biils al an avmm dis- _bill rates a uaner ; Is mg:ﬂ The ceiling rate {or the 2 %4 year “smal
S pemn rom o highest Q 0 -
¥ g:ﬁ;s‘::& - Pﬂ’g m;m" :;:_@.T:e " six-nmth. aiso set Monday, was 13 percent for~ thrifts,
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CAUSE NO. 359805

STATE OF TEXAS § IN THE 248TH DISTRICT COURT
. VSs. § OF
RICARDO ALDAPE GUERRA § HARRIS COUNTY, TEXAS
ORDER

The clerk now having custody of the photographs introduced in
evidence during thevtrial of.Ricardo Aldape Guerra, Cause Number
359805, is ordered to release the photographs to counsel for
Ricardo Aldape Guerra for examination and copying, on the condition
that counsel, or a representative from counsel’s office, is
accompanied by a representaﬁive from the office of the Harris
County District Attorney. The clerk shall release the photographs
for two hours, or for the minimum amount of time as is necessary to

have the photographs professionally copiéd.

HON. WOODY R. DENSEN
Judge, 248th District Court

Harris County, Texas
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1 IN THE COURT OF CRIMINAL APPEALS

2 ' - STATE OF TEXAS

3 AT AUSTIN

5 EX PARTE IN THE DISTRICT COURT OF
6 .~ HARRIS COUNTY, T E X A S

7 RICARDO ALDAPE GUERRA 248TH DISTRICT COURT

10 : POST-CONVICTION WRIT
(Capital Murder)
11

12

13

14

15
16
17
18
19
20

21 o .
vy - F I LED

: ' _ KATHERINE TYRA |
23 ' " District Clerk

24 | ' GINA BENCH | - 007221992

Certified Court Reporter :
25 ‘ 248th District Court Time: q 20

Harris County, Texas Hms%
. _ . . By_A!'/

Deputy
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CAUSE NO. 359805-A

IN THE 248TH DISTRICT COURT

THE STATE OF TEXAS *
*

vs. * "HARRIS COUNTY, TEXAS
*

EX PARTE * =
*

RICARDO ALDAPE GUERRA AUGUST TERM, A.D., 1 9 9 2

APPEARANCES

- FOR THE STATE OF TEXAS: Ms. Kari Sckerl
Assistant District Attorney
Houston, Texas

FOR THE DEFENDANT: Mr. Scott J. Atlas
And
Mr. Richard A. Morris
VINSON & ELKINS
2500 First City Tower
1001 Fannin
Houston, Texas 77002
And
Mr. Stanley G. Schneider
11 E. Greenway Plaza
Suite 3112
Houston, Texas

'BE IT REMEMBERED, that upon this 21st day of

Séétémber 1902the above entitled and numbered cause came
- ws\‘r HeARWNG

for'Mab?eE Biseesexry before Woody R. Densen, JUDGE of

the 248th District Court of Harris County, Texas; and the

State appearing by counsel and the Defense appearing by

counsel announced ready to proceed; and all preliminaries

having been disposed of, the following proceedings were

had, viz:
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SEPTEMBER 21, 1992

THE COURT: For the record,
this is Ex Parte Ricag?o Aldépe Guerra. And, Mr.
Scott Atlas, you filed é motion.‘ You may proceed.

MR. ATIAS: Your Honor, we
filed a motion to withdraw the order setting the
execution date pending the consideration and
disposition of the Application for Writ of Habeas
Corpus proceeding. We’re asking that the September
24th, 1992 execution date be withdrawn completely

pending final disposition of our Amended Application

for Writ of Habeas Corpus, both final disposition by

. this Court and, if necessary, by the Federal Courts.

And let me-give the Court the reasbns for
our request: First, as the Court will recall at the
hearing last July when we asked for discovery, the
Court asked for some indication of whether there was
any reason to believe that the trial in this case
had been conducted unfairly or, in other words,
conversely, 1if in fact Mr. Aldape Guerra had
received a fair trial.

Last week, late Wednesday night, we filed a
296-page Amended Application for Writ  of Habeas.

Corpus. I had offered Ms. Sckerl or sent portions




fﬁﬁr 1 to her earlier, but it took awhile, and by the time

St 2 I offered them, she said I might as well go file the
3 final version, which I did.
4 | In that appl%gation we raiséd, liferally,
5 dozens of meritorious. claims with numerous fact
6 issues and we’re requesting an evidentiary hearing .
7 to resolve those fact issues.
8 Let me giﬁe the Court some of the
9 .allegations in the application. We are alleging
10 police intimidation and manipulation of witnesses.
11 We’re alleging concealment of ekculpatory evidence
12 ' by both the police and the prosecutors. We’re
13 alleging, literally, I think, seventeén or eighteen
14 other examples of police or prosecutorial
15 miéconduct; improper appeals to ethnic prejudice on
16 the part of the jury; insufficient evidence at trial
17 as well as new evidence; some of it was suppressed
18 by the State, showing that Mr. Carrasco Flores, not
19 Mr. Aldape Guerra, was in fact the person who shot
20 the police officer, Officer Harris.
21 ' We have raised several claims that are,
22 literally; identical to the claims in Herrera and
23 ' the Graham case. In addition, we have raised a
24 claim that is, 1literally, identical to a claim in
25 which Judge Hittner, in Federal District Court here
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in. the Southern District, ruled, granting an
Application for Writ of Habeas Corpus just a féw
weeks ago, and we maintain, at the minimum, that the
Court ought tb have th%Eexecution date delayéd until
final disposition of thsse cases. Because if those
cases are resolved in our favor, - particularly if
Judge Hittner’s opinion is affirmed on appeal, then
we think it will follow, virtually, automatically
that we are entitled to issuance of Writ of Habeas
Corpus

Secondly, 'if the Court agreeé to our
request for an evidentiary hearing, Your Honor, both
sides are going to need time to prepare for the
hearing and to letithe court reporter prepare and
file a transcript and to submit briefs and proposed
findings of fact. The Court will then have to sift

through the hearing and pleadings to come to its

conclusion, and we think to continually change the

trial date will be a waste of the Court’s time.

Thirdly, we think withdrawal of thé date
will eliminate the artificial qrisis atmosphere that
would inevitably surround the Court, would eliminate
both turmoil for this Court considering future
appeal, prison officials, for both sides and my

client, Mr. Aldape Guerra and his family. This
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would allow the attorneys to predict their time
demands between deadlines. Frankly, Your Honor, we
think fairness requireé the attorneys in this first
Post-Conviction Writ o£5Habeas Corpus Application to
have a period of time after a court denies_relieffto

prepare pleadings and brief for the next appeal, and

this can be done in one of two ways: either by

having a period of time after relief is denied,

before a new executibn date will be set, until the
next application is filed, or to wait until the
State Court denies relief, if that should happen,
and then schedule the execution date more than 30
days in advance so there’s enough time for the

attorney to file the next appeal. Continuing to

‘have an execution date, even one delayed four

months, as Ms. Sckerl will apparently request, would
impose significant administrative burdens on the
Téxas Department of Cfiminal Justice.

As I’m sure the Court knows, before the
Court set an execution date, Mr. Aldape Guerra was a
participant in the Death Row Work Capable Program,
which was set up to comply with the Ruiz v. Estelle
case. 1It’s the only one‘in»the United States that
lets inmates ﬁho qualify, after being reviewed by a

classification board, work in the garment factory at
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the Ellis I Unit pending an execution date, no

- matter how far a distance the prisoner is ineligible .

to participate in that Work Capable Program. The
program has been a trigendous success, Your Honor.
It is the most efficient garment factory in the
entire TDC system. They sold, literally, more than a

million and a quarter dollars’ worth of goods to

other state agencies in the most recent years, which

I found the statistics in ’87. I’m sure that number
has gone up since. Prisoners who quaiify for this
Work Capable Program receive limited privileges:
they don’t have any wire mesh on their bars, they
are not handcuffed, they are not strip-searched when
leaving ;heir cells, they are fed from tables, they‘
are allowed to eat in their cells or in the day
room, they can shower in the general prison
population bath house and they’re permitted out of
their cells 14 houré a day on weekdays and 10 hours
a day on weekends. In other wordé, except for
contact visits, which they are 'denied, they’re
treated like a general inmate population.

They have found that inmates who qualify
and participate in this program are better behaved
and have better attitudes than those in segregation.

They have fewer disciplinary violations, 1less
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stress.v They need fewer guards per prisoner because
thesé_people, frankly, have something to lose if
thé& misbehave. And they need fewer cells because
they don’t need to hagg one cell for prisoners as
you do when someone hasran execution date.

In suﬁmary, the pfesence of an execution
date, even one four months or six months or a year

off, deprives Mr. Aldape Guerra of a few small

- privileges and, frankly, complicates the State’s

offer to comply with the Ruiz ruling on prison-cell
requirements and imposes an unnecessary and
artificial urgencyvon this court proceedings and,
frankly, doesn’t contribute to the fair and full
presentation of Mr. Aldape Guerra’s argument in this
case. The Court can still control the filing-.
docketing hearing matters without an impending

execution date. If the Court denies relief, this

.Court can promptly schedule his execution 30 days

away. So the case will not 1lie dormant, but the
attorneys will still have an opportunity to file a
Federal Habeas Corpus Petition.

So in summary, we would argue both to
relieve the administrative burden to this Court, to

the attorneys, to the prison system, and to allow

Mr. Aldape Guerra the few privileges that someone on
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death row ié entitled té. We would ask that the
execution défe be completely withdrawn.

_ THE COURT: Does the State want
to respond? |

& : .
MS. SCKERL: Yes, Your Honor.

While I certainly understand the viewpoint
of habeas counsel, the fact is that Mr. Guerra had a
valid sentence that was found by the jury in 1982,
convicting him of capital murder, and sentencing him
to death.

| The Court of Criminal Appeals haé already
affirmed that conviction, it was statutorily denied
by theASupreme Court, therefore, we have a valid
conviction. There'g absolutely no reason that we
éannot go forward with an execution date.

Because of the filing of the Amended Writ
of Habeas Corpus, which they actually filed‘late
Wednesday, and I received it on the 17th of
September, there is no possible way that we, the
State, can respond to the allegations made prior to
the Thursday execution date, and we’re requesting
that the execution date be modified for
approximately four months; January 28th of 1993, and

that four-month time frame should give us enough

time to answer the allegations and to have any
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hearings that are necessary for consideration by the
Court of Criminal_Appeals.
A THE COURT: Ms. Sckerl and Mr.

Atlas, you filed your writ back in May. We had an
extensive hearing 6n y:;r motion for discovery. The
execution date was delayed for four months, and I
don’t believe another four months is going to serve
justice in this case. This case is ten years old.

I am denying your motion to withdraw the
order setting the execution date. I am going to
leave the execution date as it is at this time.

MR. ATLAS: Your Honor, let me
be clear. While we would like the execution date
withdrawn, we do not oppose the four months‘—f

THE COURT: I understand what
both sides are doing, but this case is being
litigated to death,- and if you want to take it to
another court, you’re welcome to do it, but I am
denying your motion tobset aside the execution date.

So you will be excused at this time.

10
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THE STATE OF TEXAS *
*

COUNTY OF HARRIS * -

I, Gina Bench, Certified Court
Reporter for the 248th Di;ifict Court of Harris County,
Texas, do hereby certify that the foregoing pages of
typewritten' material contain a true and correct
transcript of all evidence adduced and admitted at the
POST-CONVICTION WRIT in the case shown in the caption

hereof; that I was present in open court and reported

said testimony in shorthand, and thatllater I transcribed

same into typewriting.

IN TESTIMONY WHEREOF, witness my official

| (
signature on this the 7~3«”day of CDLiv{}»\ .

. (éLJL

GINA BENCH

Certified Court Reporter
248th District court
Harris County, Texas

Certification Number: 221
Certification Expires: 12-31-92
Business Address: 248th District court
301 San Jacinto
' Houston, Texas 77002
Telephone Number: (713) 755-7094 -

ON EX| 11
PIRES
Saptember 29, 1906
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@ourt of Criminal Appeals MICHAEL J. MCCORMICK
PRESIDING JUDGE
SAM HOUSTON CLINTON
State of Texas CHUCK MILLER
~ CHARLES F. (CHUCK) CAMPBELL
#Box 12308 BILL WHITE ‘ ‘
- - CHARLES F. (CHARLIE) BAIRD
(ﬂapti’nl ﬁt&ttﬂn MORRIS L. OVERSTREET
bd .FRANK MALONEY
THOhZ/ESRL_OWE ) Augttn 78711 FORTUNATO P. BENAVIDES
September 21, 1992 Jubees
RICHARD WETZEL
EXECUTIVE ADMINISTRATOR
RECEIVED
| SEP 24 1992
: Honorable Woodrow R. Densen - \
Presiding Judge : Sd ._A}s

District Court
Courthouse
77002

248th Judicia
Harris Coun
Houston,

RE: Writ No. 24,021-01
Ricardo Aldape Guerra
Trial Court No. 359805

Dear Judge Dénsen:

Enclosed herein is an order entered by this Court
regarding the above-referenced applicant.

If you should have any questions concerning this
matter, please do not hesitate to contact me.

Sincerly,

L3

Richard E. WetZel
Executive Administrator
REW/bh
cc: John B. Holmes
District Attorney
201 Fannin, Suite 200
Houston, TX 77002

Katherine Tyra
District Clerk
Harris County

301 Fannin
Houston, TX 77210



Hon. Woodrow R. Densen

Page -2-
Scott J. Atlas“////

Attorney at Law

Vinson & Elkins

2500 First City Tower, 1001 Fannin
Houston, TX 77002-6760

Stanley G. Schneider
Eleven Greenway Plaza, Suite 3112
Houston, TX 77046 ‘

S. 0. Woods ,
Records & Classifications
P. 0. Box 99

Huntsville, TX 77340

William C. Zapalac
Assistant Attorney General
Enforcement Division
Supreme Court Bldg.
Austin, TX 78701

Ricardo Aldape Guerra

c/o Scott J. Atlas

Vinson & Elkins

2500 First City Tower, 1001 Fannin
-Houston, TX 77002-6760




" EX PARTE RICARDO ALDAPE GUERRA
- Habeas Corpus Application
NO. 24,021-01 From HARRIS County

ORDETR

‘ This is a post conviction application for writ of habeas
chrpus filed pursuant to the provisions of Art. 11.07, V.A.C.C.P.
On Octcber 12, 1982, applicant was convicted of the offense of
capi£a1 murder. After the jury returned affirmative answers to the
special issues submitted under‘A:t. 37.071, V.A.C.C.P., punishment
was assessed at death. This Court affirmed applicant's conviction
on direct appeal. Guerra V. State; 771 S.W.2d 453 (Tex.Cr.App.
1988). The trial court has scheduled applicant's execution to bé
carried out on of before sunrise;vSeptember 24,°1992.

In the -instanﬁk cause, applicant presents seventeen (17)
allegations in which he challenges the validity of his cdnviction
and resulting sentence. The trial court has entered an order
recommending the relief sought be denied.

In order to fully consider the merits of the allegatiocns
presented, it is necessary to study the record further.
Accordingly, applicant's Motion for Stay of Execution is granted to
the extent the execution, scheduled for Séptember 24, 1992, is
hereby stayed pending further orders of this Court.

IT IS SO ORDERED THIS THE 21ST DAY OF SEPTEMBER, 1992.

PER CURIAM

En banc
Do Not Publish
White, Baird & Benavides, JJ., not participating.

= SIS



A True Copy

Attest:

Thomas Lowe, Clerk

Court ot Criminal Appeals of Texas
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THE WILLARD OFFICE BUILDING
1485 PENNSYLVANIA AVE,, N.W.-
WASHINGTON, D.C.20004-1008
TELEPHONE 202) 839-68500
FAX (202) 639-6804

HUNGARIAN EXPORT BUILDING
UL.VOROVSKOQO, 2!
121069 MOSCOW, RUSSIAN FEDERATION
TELEPHONE O11{70-95%) 202-84i6
FAX 011 (70-95) 200-42I8

47 CHARLES ST., BERKELEY SQUARE
LONDON WiX 7PB, ENGLAND

TELEPHONE Olf (44-71) 491-7236
FAX Ol (44-71) 499-5320

By Federal Express
Thomas F. Lowe

£

VINSON & ELKINS
LL.P
ATTORNEYS AT LAW

2500 FIRST CITY TOWER
100! FANNIN

HOUSTON, TEXAS 77002-6760
TELEPHONE (713) 758-2222
FAX (713) 758-2348

WRITERS DIRECT DIAL
(T13) 758-2024

'September 21, 1992

Clerk, Texas Court of Criminal Appeals

14th and Lavaca

Price Daniel Building

Room 201

Austin, Texas 78701

Re: Cause No: 359805; Ex Parte Ricardo Aldape Guerra .

Dear Mr. Lowe:

As requested by Rick Wetzel, enclosed are the following:

Ale)

FIRST CITY CENTwE
816 CONGRESS AvEwLE
AUSTIN, TEXAS 78703908 S
TELEPHONE (312) 495—5aGC
FAX (S12) 493 -8&a

3700 TRAMMELL CROW TEMTETER
2001 ROSS AVENLE
DALLAS, TEXAS 73202986
TELEPHONE (2i4) 22C-="7C
| FAX (214) 220-77"€

BAGATELA 12
CO-5S85 WARSAW, PQLAND =
TELEPHONE Ol (48-2) &2 T2-2353
FAX Oll (48-2) 025-ZZwE

'S

(1) Nine copies of the First Amended Application for Writ of Habeas Corpus
filed on behalf of Ricardo Aldape Guerra; and

(2) an Order signed by Judge Densen this morning denying Mr. Guerra’s petition
for Habeas Corpus and denying both Mr. Guerra’s motion to withdraw the
setting of his execution date and the State’s request for a modification of the
execution date to January 28, 1993.

You should have received by messenger yesterday afternoon a copy of Mr. Guerra’s
motion for stay of his execution date. '

0399:2580
c\aldapeiclerk 921

Very truly yours,

Scott J. Atlas



Thomas F. Lowe
September 21, 1992
Page 2

Enclosures
cc:  Ms. Kari Sckerl - by messenger [w/Order only]
Monica Washington, U.S. Court of Appeals for the 5th Circuit - by telecopy
[w/Order only]
Ricardo Aldape Guerra [w/Order only]

"



Thomas F. Lowe
September 21, 1992
Page 3

bece:  Stan Schneider - by telecopy [w/Order only]
Amb. Francisco Gonzalez de Cossio - by telecopy [w/Order only]
Sandra Babcock - by telecopy [w/Order only]
Team
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IN THE TEXAS COURT OF CRIMINAL APPEALS
and

IN THE 248TH JUDICIAL DISTRICT OF HARRIS COUNTY, TEXAS

EX PARTE RICARDO ALDAPE GUERRA Case No.

(Harris County
Cause No. 359805-A

Nt N Nt s

ORDER DENYING APPLICANT'S PETITION FOR ¥

WRIT OF HABEAS CORPUS

On this 21st day of September, 1992, it is hereby
ORDERED that applicant's petition for writ of habeas corpus
is DENIED. It is further ORDERED that applicant's motion
to withdraw the setting of applicant's execution date, and
the State's request for a modification of the execution
date to January 28, 1993 are both hereby DENIED.

q f
Signed thi§EP 211"‘;%ay of September, A.D., 1992,

YO

HONORABLE WOOD . DENSEN
JUDGE, 248TH DISTRICT COURT
HARRIS COUNTY, TEXAS

(‘"": TLILTZIVED IN
T Ty _";:Y?.A, DISTRICT

B asy
. - B T S & )

- SEP 2.1 1332 /)

FAWi—,




a1

wk TX CONFIRMATION REPORT sk

DATE TIME
9,22 14:60

TO/FROM
5045894620

AS OF

MODE
EC--5

SEP 22 *92 14:81 PAGE.@1

U-E LLP X5789 HOUSTON

MIN/SEC PGS CMDH  STATUS
e1"27 B4 DK



( VINSON & ELKINS '

WASHINGTON

L.LP DALLAS

Fax# (202) 347-2847 ATTORNEYS AT LAW Fax# (214) 220-7716
- 2500 First City Tower

LONDON 1001 Fannin WARSAW

Fax# (011) 44-71-499-5320 Houston, Texas 77002-6760 - Fax# (011) 48-2-625-2245
’ Fax# (713) 758-2346

AUSTIN MOSCOW

Fax# (512) 495-8612

Faxs# (011) 70-95-200-4216

a representative of the

wherein is prohibited.

CONFIDENTIALITY NOTICE:
The information contained in this FAX is confidential andjor privileged. This

FAX is intended to be reviewed initially by only the individual named below.
If the reader of this TRANSMITTAL PAGE is not the intended recipient or

intended recipient, you are hereby notified that any

review, dissemination or copying of this FAX or the information contained

If you have received this FAX in error, please

immediately notify the sender by telephone and return this FAX to the sender
at the above address. Thank you.

FACSIMILE TRANSMITTAL PAGE

DATE: q ! ? q Z CONFIRMATION NO:
4 M

~  MoNica Wa

th N6TON

o S, Qourt of POPERIS f¢ HuStin Circwit

TYPE OF DOCUMENT:

NUMBER OF PAGES (including this transmittal page):

= OO J. ATLAS

SENDER'S PHONE #:  (713) 758 - 202‘/

MESSAGE:

We are sending from a machine that is Group |, I, Il compatible.

>

Please check

transmission after the last page. [If this FAX transmission is illegible or you do not receive all pages,

please call the sender at the number

above.

If you wish to respond, use FAX #: (713) 758-2346.

OPERATOR: RECIPIENT'S
_ FAX#:

50~ 597 z/gza

Form VEO138A - Rev. 02.06.92

Convenience only



#k TX CONFIRMATION REPORT sk AS OF SEP 22 *92 13:47 PRGE.BL

U-E LLP X5798 HOUSTON

DATE TIME TO/FROM MODE MIN/SEC PGS CMDH  STARTUS
B1 9s22 13:44 9-5236244 G3--5 a2"44 @5 oK



( VINSON & ELKINS |
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The information contained in this FAX is confidential andjor privileged. This
FAX is intended to be reviewed initially by only the individual named below.
If the reader of this TRANSMITTAL PAGE is not the intended recipient or
a representative of the intended recipient, you are hereby notified that any
review, dissemination or copying of this FAX or the information contained
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RECEIVED IN

COURT OF CRIMINAL APPEALS
SEP 21 1992

IN THE TEXAS COURT OF CRIMINAL APPEALS

Thomas Lowe
EX PARTE RICARDO ALDAPE GUERRA Case No. 'Clerk
- (Harris County

Cause No. 359805-3A)

MOTION FOR STAY OF EXECUTION
PENDING CONSTDERATION AND DISPOSITION OF
APPLICATION FOR WRIT OF HABEAS CORPUS PROCEEDING

Petitioner Ricardo Aldape Guerra hereby respectfully
requests, pursuant to Rule 233, Texas Rules of Appellate
Procedure, that this Honorable Court stay execution of his death
sentence, presently scheduled for 12:01 a.m., September 24, 1992,
pending consideration and disposition of his amended application
for post-conviction writ of habeas corpus. )

1. On September 21, 1992, the state trial court denied
Petitioner’s request for a withdrawal of the execution date and
the state’s request for a four-month delay in the execution date,
even though the state had not yet responded to either
Petitioner’s original Application for Writ of Habeas Corpus or
his 296—page Amended Application for_Writ Qf Habeas Corpus;

2. On September 17, 1992; Petitioner filed an amended
application for writ of habeas corpus and motion to withdraw the
setting of Petitioner’s execution date pending disposition of his
application for writ of habeas corpus. On September 21, 1992,
the trial court heard arguments by both Petitioner and the State
as to why Petitioner’s execution date should not proceed on
September 24. The State requested a modification of Petitioner’s

execution date to January 28, 1993, in order to allow the State



-~

time to respond to the numerous, substantial allegations
presented in Petitioner’s First Amended Application for Writ of
Habeas Corpus. Petitioner did not oppose this request, but
requested a withdrawal of the execution order. Both parties
agreed that the execution date should be postponed.
Nevertheless, the judge refused to modify Petitioner’s execution
date, and, at the same time, denied Petitioner’s Application for
Writ of Habeas Corpus. At that time, the state had not yet
responded to Petitioner’s 296-~page Amended Application for Writ
of Habeas Corpus. A copy of the judge’s order denying
Petitioner’s motion for withdrawal of the execution date, the
State’s request for a modification of the execution date, and
denying Petitioner’s Application for Writ of Habeas Corpus is
-attached to this motion. -

3. Petitioner respectfully requests that this Court stay
his execution date énd remand Petitioner’s case to the trial
court for an evidentiary hearing. Petitioner presents the
following information and argument in support of this motion.

4. Petitioner’s case is before this court on his first
state post—conviction application for writ of habeas corpus.
Dozens of meritorious claims for relief raising numerous factual
allegations remain unresolved by the trial court. The state has
not yet been afforded an opportunity to respond to these
allegations, and the trial court has not issued proposed findings
of fact.

5. Petitioner’s application for habeas corpus relief must



receive full and fair review by the state courts. The trial
court has not afforded Petitioner even the most minimal due
process to ensure that the facﬁual allegations he has raised are
fully developed and fairly resolved. See Tex. Code Crim. P. Art.
11.07(2) (<) .

6. An evidentiary hearing is necessary to resolve at least
the following meritorious claims for relief raised in
Petitioner’s First Amended Application for Writ of Habeas Corpus:

(a) Intimidation and manipulation of witnesses by the
police and prosecutors resulted in the introduction of false and
misleading testimony in Petitioner’s trial;

(b) Prosecutors and police concealed exculpatory evidence

in violation of Brady v. Maryland, 373 U.S. 83 (1963), and

~committed more than a dozen other acts of prosecutorial”
misconduct;

(c) Prosecutors informed three jurors at voir dire that
Petitioner’s status as an "illegal alien" could be properly
considered at the punishment phase of Petitioner’s capital
sentencing trial. This prosecutors reinforced theix appeals to
ethnic prejudice during trial and closing argument;

(d) Petitioner was denied effective assistance of counsel.

(e) Petitioner’s jury was unable to give mitigating weight
to evidence of his youth (20 years old) or his lesser role in the

offense, as required by Penry v. Lynaugh, 492 U.S 302 (1989);

(f) The prosecutors instructed the jury on the law of

parties during voir dire, but the judge refused a request for a



jury instruction that the jury could not consider the law of
parties at the punishment phase of Petitioner’s trial, as
required by the recent decision by Judge Hittner in Nichols v.
Collins, No. H-92-36, (S.D. Tex. Aug. 31, 1992) (See Appendix to
Petitioner’s First Amended Application for Writ of Habeas Corpus
at 196-232).

7. In his Amended Application for Writ of Habeas Corpus,
Petitioner has set forth the evidence that would be proffered at
an evidentiary hearing on the claims presented in his
Application. The factual allegations in Petitioner’s Application
are based on evidence that Petitioner will present to the trial
court, if he is afforded the opportunity to do so.

8. All of these claims, and others Petitioner has raised,
must be viewed against the backdrop of his claim of “innocence.
Petitioner’s amended application not only allege; that the
evidence introduced at his trial was insufficieht to éuppoft'a-
guilty verdict, but he describes new evidence, some of which was
suppressed by the state, that has surfaced since his 1982
conviction that lends convincing support to his claim that
Roberto Carrasco Flores, not Mr. Guerra, shot Officer James
Harris. Mr. Guerra is entitled to an evidentiary hearing in
order to fully and fairly present this important evidence.

9. Petitioner has also raised meritorious claims identical
to issues currently pending before the United States Supreme
Court in Herrera v. Collins, No. 91-7328 (U.S. February 19,

1992), and Graham v. Collins, U.S. , 60 U.S.L.W. 3827



(1992). To allow Petitioner’s execution to proceed when the
Supreme Court may resolve in his favor issues that would entitle
him to relief, would be a miscarriage of justice. Therefore,
pending the Court’s decisions in Herrera and Graham, Petitioner’s
execution should be stayed.

10. Furthermore, Petitioner has raised a claim for relief
identical to an issue presented by the Petitioner in Nichols v.
Collins, No. H-92-36, (S.D. Tex. Aug. 31, 1992), in which habeas
corpus relief was granted by the United States District Court for
the Southern District of Texas, Houston Division.! Should the
federal district court’s decision to grant habeas corpus relief
be upheld, Mr. Aldape Guerra will likewise be entitled to a
reversal of his conviction.

11. In order to manage the workload generated by capital
habeas litigation, it is critical that the attorneys for all
parties be able to predict, with some degree of reliability, the
major time demands in pending cases. This requires that there be
a reasonable window of time following court’s ruling before the
next major event takes place, e.g., before a pleading is due or a

hearing is conducted.

IThe federal court in Nichols held that evidence that
Nichols was not the triggerperson was mitigating evidence beyond
the scope of the special issues outlined in Article 37.071.
Nichols, No. H-92-36, slip op. at 9. Thus, it was fundamental
error for the trial court to fail to instruct the jury that the
law of parties may not be applied to the special issues during
the sentencing phase of a capital murder trial.- Id. at 10.

The Nichols court, like Petitioner, applied the cumulative
constitutional error analysis of Derden v. McNeel, 938 F.2d 605
(5th Cir. 1991), and found that the cumulative error during
- Nichols’ trial resulted in a denial of due process. 1Id. at 26..



12. It is equally important to the fair administration of
justice that attorneys for death row inmates seeking relief in
their first habeas appeals have a reasonable window of time after
one court denies relief within which to prepare and file
appropriate pleadings and briefs for the next appeal. The Court
can ensure this by (1) making it known to the parties that an
execution date will be set within a specified period of time
after relief is denied if the next appeal is not filed within
that time or (2) entering an order when the state court denies
relief, scheduling the execution date long enough away to provide
sufficient time, considering other current obligations of
counsel, to prepare and file the next appeal. None of these
circumstances are facilitated by an outstanding execution date,
the timing of which is not necessariiy related to the actual’

advancement of the proceeding.



WHEREFORE, for the reasons set forth above, Petitioner moves

the court to withdraw the order setting his execution date,

presently scheduled for September 24,

1992, and remand his case

to the trial court for an evidentiary hearing on the issues that

he has raised in his First Amended Application for Writ of Habeas

Corpus.

Respectfully submitted,

VINSON & ELKINS L.L.P.

Scdt MM

by: . A S5 O
SCOTT J. ATLAS
Texas Bar No. 01418400

2500 First City Tower
1001 Fannin

Houston, Texas 77002-6760
(713) 758-2024

Attorney for
Ricardo Aldape Guerra
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IN THE TEXAS COURT OF CRIMINAL APPEALS
and

IN THE 248TH JUDICIAL DISTRICT OF HARRIS COUNTY, TEXAS

Case No.
(Harris County
Cause No. 359805-A

EX PARTE RICARDO ALDAPE GUERRA

ORDER DENYING APPLICANT'S PETITION FOR

WRIT OF HABEAS CORPUS

On this 21st day of September, 1992, it is hereby
ORDERED that applicant's petition for writ of habeas corpus
is DENIED. It is further ORDERED that applicant's motion
to withdraw the setting of applicant's execution date, and
the State's request for a modification of the execution
date to January 28, 1993 are both hereby DENIED.

Signed thiSEP # 2 %5, ¢ Seprember, A.D., 1992.

O <

HONORABLE, WOODY R. DENSEN
JUDGE, 248TH DISTRICT COURT
HARRIS COUNTY, TEXAS

2 . e




CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct
copy of the foregoing pleading and proposed order was served by
mail/delivery on Roe Wilson, Assistant District Attorney of

by
Harris County on theeQ/ day of September, 1992.

Scott Ao
SCOTT J. ATLAS
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