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TELEPHONE 01144-71491-7236 TELEPHONE OIl 48-2 625-33-33
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VIA FEDERAL EXPRESS

Thomas Lowe aerk

Texas Court of Criminal Appeals

Fourteenth and Lavaca

Price Daniel Buildin P.m 201

Austin TX 78701

Re Cause No 359805 Ex parte Ricardo Aldape Guerra

Dear Mr Lowe

have enclosed an original and twelve copies of this supplemental letter to Ricardo

Aldape Guerras First Amended Application for Writ of Habeas Corpus copy of this

document and all the attachments is being sent to opposing counsel today by messenger

Thomas Gibbs Gee has joined Stan Schneider as of counsel in this case

Guerra has attached hereto Table of Authorities marked Attachment

with citations and page number references

In the rush to complete the First Amended Application for Writ of Habeas

Corpus hereafter Amended Application so that it could be filed few days before the

September 24 1992 execution date and give the prosecutor adequate time to review it and

decide how much time she would need to prepare response Guerra made number of

errors virtually all of which were non-substantive In the attached Errata Sheet marked
Attachment Guerra has listed these corrections most of which fall into the following

categories

an indication of whether italicized words -within quote appeared in the

original or were added

VINSON ELKINS
L.L.P

ATTORNEYS AT LAW

2500 FIRST CITY TOWER

1001 FANNIN

HOUSTONTEXAS 77002-6760
TELEPHONE 713 758-2222

FAX 713 758-2346

WRITES DIRECT DIAL

713 758-2024

October 30 1992
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Page

correction of typographical errors in citations page numbers case

names dates etc and

correction of page numbers for supra and infra references

In addition Guerra found numerous cases for which the citation should have

indicated denial of either certiorari or writ of error These cases are not listed in the

Errata Sheet but are properly cited in the Table of Authorities

The only substantive change was the deletion of footnote 84 on page 133 in Point

VI which stated that recently-enacted state statute limiting the use of victim impact

statements Tex Code Crim Proc Ann art 56.03 Vernon Supp 1992 precluded juiy

consideration of victim impact testimony under all circumstances Guerra has since

discovered that this is incorrect and that the Texas Victim Impact Statute does not prevent

jury from hearing victim impact testimony at the punishment phase of the triaL

Hilbig McDonald No 04-92-00223-CV 1992 WL 207721 Tex App.San Antonio July

1992 no pet. Moreover it is clear that victim impact testimony can be used at the

punishment phase of non-capital trial see e.g Stavinoha State 808 S.W.2d 76 79

Tex .Crim App 1991 en banc per curiam Miller-El State 782 S.W.2d 892 895-

96 Tex Crim App 1990 and apparently at the punishment phase of capital trial

Stavinoha 808 S.W 2d at 79 dicta This does not however affect Guerras argument
on this issue which is that victim impact testimony during the guik phase is prejudicial and

should not be permitted

In Point IV of the Amended Application Guerra argued that the hostile

environment surrounding his trial and the prosecutors conduct in exacerbating that

environment violated his constitutional rights by inflaming Houstonians and fostering ethnic

prejudice towards undocumented Mexican nationals Amended Application at 110-25 In

support of this argument Guerra described number of widely-publicized events that

affected and reflected public attitudes in Houston Texas during the months preceding
Guerras trial in 1982 at 114-20 Guerra has found several additional relevant well-

publicized events

First two weeks into 1982 an article entitled High Court Backs California Job Ban

Against Aliens described decision by the US Supreme Court upholding California

law banning aliens from variety of state jobs The dissenters characterized the law as

narrow-minded and hostile toward foreigners Supp App 121 F1590-91 Houston
Post Jan 13 1982 at A2

The Supplemental Appendix cited in this letter is attached hereto and marked

Attachment
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Second an article entitled Aliens Taking Away Jobs Economist Says described

widely-publicized study by Rice University economist estimating that more than one

million unemployed American workers were being displaced on construction projects in

the U.S by undocumented workers and that these positions could have provided jobs to

eveiy unemployed male and minority youth aged 16-24 in the United States Supp
App F1592 Houston Post Jan 23 1982 at 5A

Third in April 1982 the U.S Immigration and Naturalization Service received

week-long publicity while it engaged in nationwide crackdown on undocumented workers

holding higher-paying jobs that could be given to unemployed American citizens Articles

each day with headlines listing the number of illegal aliens arrested the day before
described the much-publicized roundup which resulted in the arrest of 1112
undocumented workers in Houston alone more than ten times the normal number 982

of which were Mexican nationals and most of the rest were Salvadorians Supp
App 4-9 F1611-15 1618 Houston Post Apr 28 1982 at 1A jg Apr 29 1982 at 4A

May 1982 at 24A According to the local INS Director of Investigations the vast

majority of the
illegal alien population in Houston is Mexican Supp App F1618

Houston Post May 1982 at 24A

Fourth in May 1982 Houston newspaper in an article entitled HUD Policy Lets

Illegals Draw Housing Subsidies While Citizens Must Wait reported that illegal aliens

were able to obtain housing subsidies in Houston and other southern cities while U.S
citizens had to wait months or years for those subsidies because the federal government

prohibited verification of the applicants citizenship status Supp App 10 F1636
Houston Post May 23 1984 at 1B Similarly in June 1982 the General Accounting
Office reported that Congress could save $180 million in 10 years by repealing Social

Security provision allowing illegal aliens and other questionable cases to collect survivor

benefits under certain circumstances Supp App 11 F1647 Houston Post June 1982
at 5A

Fifth in the wake of the U.S Supreme Court decision that the State of Texas must

provide free public education for the children of illegal aliens state education leaders

estimated that the decision would cost Texas taxpayers an additional $62.5 million per year

immediately and that the cost would increase about $12.5 million per year as the number

of such children in the public schools grew Supp App 12 F1679 Houston Post June

25 1984 at 14A

Sixth in July 1982 experts predicted that Mexicos worst recession in 40 years would

probably increase the number of Mexican nationals moving illegally to the US in search

of jobs that the number of undocumented Mexican immigrants in the U.S ranged from

1.5 million to as high as 16 million and that the number might increase by as much as

million each year Supp App 13 F1683 Houston Post July 13 1982 at 4A This
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prediction proved accurate after the Mexican peso was devalued by 50 percent as Texas
saw record increase in the number of undocumented Mexican immigrants arrested alongthe Texas-Mexico border Supp App 14-15 F1692 1702 Houston Post Aug 17 1982
at 2C jj Aug 27 1982 at 14A

In Point III of his Amended Application at pp 96-97 Guerra cited as one
example of prosecutorial misconduct the prosecutors unfounded accusation that keydefense witness Jose Heredia testified while under the influence of drugs or alcoholAfter

filing the Amended Application Guerra learned and will demonstrate at an
evidentiaiy hearing that there was at least one reason why Mr Heredia may have
appeared unusual during his testimony although he gave no indication of having consumed
alcohol or controlled substance The official court interpreter was replaced by new
person few days after trial testimony began Guerra will show that this new interpreterwas selected by the prosecution over the objection of Guerras lawyers see S.F voL 22at 344-47 354-58 374 and that the new interpreter did an unprofessionally poor job of
interpreting in ways that were prejudicial to Guerra including the use of jocular and
exaggerated demeanor during Mr Heredias testimony in manner that detracted from
his testimony and seemed calculated to damage his credibility

In Point Ill at page 68 and again in Point at pages 126-3 of theAmended Application Guerra argued that the prosecutors improperly appealed to ethnic
prejudice by urging jurors to consider Guerras status as an illegal alien when assessingpunishment To demonstrate this improper appeal to ethnic prejudice Guerra pointedto the voir dire questioning by the prosecutor of three jurors Amended Application at 127n.77 Guerra has discovered fourth juror who was told that Guerras illegal alien
status was evidence you july want to consider for whatever weight you want to giveit in answering these questions as to what type of person he is S.Fvol 17 at 2925 Busby

03993356

Enclosures

cc Ms Karl Sckerl by messenger
Ms Monica Washington

U.S Court of Appeals
for the Fifth Circuit

Mr Ricardo Aldape Guerra

Very truly
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-Project Jobs the fe1oralovcrntneeh.p_
cized roundup of flheqal aliese came to close ln
Houston Friday afternoon with the arrest of the last of

1112 undocumeited snltsra netted here in five-day

sweep

Agents of the Immigration and Naturalization Serv
ice who made the arrests In Houston and eight other

-agecIfleL-prouseed-tho-Ope

SliT TIlE MASS ARRTS have aroused

diagonai

SUAp
oC 4-yesr..L4 boy mtuii SI

WeMesilay was found Prldi is
cis in clt his taml1s az

Detectives uid James Corrigan
was diIcoesed La his mother wz

It.-

fzorn rising unemployment and blame Mexican nation

ala whoaecountsd for most of Those
arredlack of job oppoitunlties for U.S citizens

w1aesfidtr1WgiwijTh
ton Friday said they plan to return

inessetwhite arrests were made to ensure the ft do 1301

rehire Uhsg1allefr
Project Jobe so named because it was alme

businesses thatemploy large numbers of

jobs that INS officials said might
i..ajiI1es gorgeousby U.S citizens marked the first time the INS

-rhas
informed employment agencies of job.vaeancies for the sun 6potS495

created by the large-scale arrests of illegel allies-

Vincent Henderson INS director of Investigations

In Houston said those arrested Friday included Ti. Maid of Orleans
workers at East West Pipe Threaders Inc. 7431 Stiel Jasmine evergreenII
don Road the largest single haul of the day

In normal month.the..Houston.INS office arrests withintensely fragrant bi
between and 500 Illegal

aUens
in its 30-county di

trict Henderson said Ot 55.75/ 54.3

.1 OF THE NUMB AERTED in Houston 983

were .Mexlcana..and the-rest -were -mostly- El.Salvado- -Chrysanthemums
with smattering of other

nationties...4erson. V5 Florist variety perfect for
Henderson--a ImLssedertticism-that-the-4peration -Mothers Day giving
Involved selective enforcement against Mexican

saying It was to be expected that most of those

rreated were Mexican since the vast majority of the

alien po iulatlonin Houston Mexican Caladlums for cobthe Texas Employment
Commissic -h -tapusinesse
thit lost ._._.but ...y three of the fallVery-fiiii-6-poc- 55 7E

reterali had been hired said Lavonn Thomas as-

manager of the TECs main Houston office Shade TreesThomas said however that some of the businesses

contacted by the TEC reported they had received Cypress Purple Plum arrd
numerous appilcations from walk-in joh hunters who

.loarnedof.-the--openingsihrough the havy- media fr tO pots SI 7.50-527.50
attention the INS raids have iceelved

Csftard_carry.wh LLe.s upTHOMa SA RIPurvwmosrttr tleOPefl rtcçs gpodthrough May
ings referred to he TEC ranged frOm $4 là $450 an

tot the jo Involved maniaiiaborshe _______

..adersOn acknowledged-thAt the majority dfar
rested aliens were being paid between $4 and an

hour butsaid only six or seven were making less than _____ Te.a La ri
III 41

$3.an hourwhichis 1.0 cents below...The..mlnlmum \E.it0I iter
lS1 134wageHeid businesses ht itt the- FrojectJoos- rates

were selected because the INS had arreted workers 00 sia
51v4

at those job sites in the pst with some of the comap
nies yeliding up to 1.50 Illegal aliens year-to the INS.
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i_____ There Is an old ome ob Was who mid It

pad-Iij cannot be done should not In1- man who Is doing

itth.ld
havi -en ouwnomE And would be fndLgeant We thought it vu r4diou thot with

as hdil If esmeces uhed me III was an Amorloun cId- the tssyu Is paying up the to pick

after 111 vuf been Ot at in VI01OInL and cart them hick home and on the othS pay

BuISi kites U.S Depirhoest of leasing leg to provid them with standard to live

aid Urbea De- visar while dduene waIted in line Price itit

Galveston housing ociale also ask sppll.tz to

lel uses are able to deny hg In certify they are U.S oldies or legal residents thoy

Histan aid adler Bun Belt cities while A10e40U oW it not citlien they attacked to provide docuinew

ores wilt mos or years far similar sa.e be titian of legal residency ___________un
cause the federal government wW nOt am viriflan

los of dCj te5 of applicinU federal and AN AMICAN MY fPITUT Is

ocsl ag-omotals say
with American c1tIiet said Cland Dalton Jr

But prcpoesd change In fedeni housing policy Galveston Housing Autilortty enecudve director TI
TTSaY reverse U.S Department of Housing and Urban knew had somijartu would re

adminlmttoa that forbade public homing authorlds But Land Paso San Antonio and Lie Angeles
za3.v.lopment directive issued during the Cirter port them to

from verifying It applicants for federal homing naho-- laming authority directors aid this at IIUD midst-

dies were legal residents
-- ice they no longer ask quesucem about citbenehip

HUD officials said the verilcatlon cee could atabso

._vlolate dvii rights laws HUD omrtale ordered the Los Angeles Housing An
HTJD ii Hoon thorityldiethsve qu Itheappllcatlos far

ton said they have re idy asidng If heed of the besebold was

celved coinpilints about legal U.S riddent despite the objectious of esacuthe

tharItysattempto to block di set th ft Is-a right In live Is public
boue By II DOtTON

the Houston Housing Au- director Homer Sidth

tubsid1sfociaUme inj It Is-a prtIlegL Smith thiSi asp Ps leperter

and o.4eced H1A to stop P11101 should realise that its govera

efforts to verity legal mint saho and should be pruvldudto Sees motortets Igi

residency
this cceanll7 firet It stares thorn Jo the fac

fts frusnadng the di not thick it Is any more aeroiito ask about Fire lane s1g
whole point in you cannot cithenship stata than to ask an app If they are measure arc being

require them to submit woitingoranerecetvIngveufare Smithald centers throughout

docum.atatie said But same Hispanic leaders said the new policy County

Ernest Puentes disc- would O5I the dOor to Invasion the privacy of The wakt
tar of lilAs rent sabeidy i1i-Aairlciu and would hi virtually ImpnIh1 threat to he safety at

program We just ask 10 enforce tomars authorit1 say

applicants It they are it Is very abaird and idnIno aid Jolmey Mats On can hardly mLt

eltiorn or legal resident dipity state director of the Liege of United Latin white lire Lane sigu In

W.arelimitedtothat AmsricuCltbesa.Itlsaherdesthatwtlllmpoeea ping centers yet tit

HUDs policy on yr lot of hiip and embirrasament on the W.pMP Houstoe.area centers for

ticatlon has drawn criticism from the General Ac coeamuaity the Law at every center

.......U. omcs the in atigadve arm of Congres We already are experiencing many problems hen

____ from housing authority directors and from private .1110I the musher of dIscriminatIon complaints coming SlOPPING CENTEI

cltbeeswIiollev.ahoidhmdmuldbriimite1O--IntOcei.CmCe lire department offtctaL

citiane. SalandeeP Candiols esacutive dhector forth delivery vehicle driver

Congres nespwuiad.to the crthchin when It pad Pase Homing Authority said he does sot Ot tho.....Uw 30-toot wtde fire Lane

ted that nabsi new policy to came slgillicint cheigsk aliene People are too dir

dies be limited to certain clas of _____
vided documentation that thiy.ware legal riddento they wiles Ibeged ecomta he mid spector you and

__________ _____ open to them theydThe neWlmfl isUadosnOOvtsg swiftly so that

only the ttue.blue American cWue gel 1ng FlObi OUR WPWIIVI WWVE got more front door

said Ragslle Sant deputy for ing Important things to do thin worry about this Can When questioned sort

manageme.tIiiiUDs-P oilee As they-say chain al-We-ceen01-do-TIil UJ-Tmlgradaacustomers said they orti

It plays well Ia-Pearl. and NainwIImdon3irv1ce-oit for them the lire tine few rrt

Hos should not expect much enfOrce customers vehicle had

-YOV CANNO arid lUNG omilali mid omnce froni because the services car for 30 minutes

to wa .mlgeadon agsem Santa said No ce rant policy prohibits document chicle at projects One woman said she

id yin nt.PJfenderuon.aheantdler4ct_dktor car at Momortal City

play they wont solve th for Uil osW office cauie she needed to pici

The O.iSd new ruIm were published earlier this he mid With the .a.iher of people alter having had foot su

month in the Federal Regts BUD tll accept pub have we are spread awfully thin just going to job wit walthg to pick up

lic comment on the pr..poi.d policy change until Juno sL .-
the Eawy Plaza

but probably will not adopt new regulations untIl AbrahaM Rodelgus Yr director of the Another woman said

early fall Laredo Homing Authority asked Tsthle going to he an Eastva Plaza store

Several housing authority directors in Tesas and another role for lousing auiharitho checking viola- she vu atraid someort

California said the peopiusd policy change is tong tlone of Immigration laws would heqien there en elsewhere Ifl UW parking

overdue An informal narvey of are.-houslnauthor- lots otlLvW taprs3aclshire
Others cLaimed they

tues showed interpretation of HUDs verification ApIn.- floes emcutive director 01 the San Ante signo vtUeh race F1r

directive has varied widely nb Homing Authority said he i5 in concerned about

tat Corpus Chrinti housing authority- officiate the polkycitange iloeseesomelaimatte MALL 4CRS
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MEXICO CTIT AP uS government
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CAUSE NO 359805

STATE OF TEXAS IN THE 248TH DISTRICT COURT

VS OF

RICARDO ALDAPE GUERRA HARRIS COUNTY TEXAS

ORDER

The clerk now having custody of the photographs introduced in

evidence during the trial of Ricardo Aldape Guerra Cause Number

359805 is ordered to release the photographs to counsel for

Ricardo Aldape Guerra for examination and copying on the condition

that counsel or representative from counsels office is

accompanied by representative from the office of the Harris

County District Attorney The clerk shall release the photographs

for twohours or for the minimum amount of time as is necessary to

have the photographs professionally copied

HON WOODY DENSEN
Judge 248th District Court
Harris County Texas



tL



24

25

IN THE COURT OF CRIMINAL APPEALS

STATE OF TEXAS

AT AUSTIN

OCT 1992

Time qo
BydiJ

EX PARTE IN THE DISTRICT COURT OF

HARRIS COUNTY

RICARDO ALDAPE GUERRA 248TH DISTRICT COURT

POST-CONVICTION WRIT

Capital Murder

3-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

LED
KATHERINE TYRA

District Clerk

GINA BENCH
Certified Court Reporter

248th District Court
Harris County Texas



CAUSE NO 359805A

THE STATE OF TEXAS IN THE 248TH DISTRICT COURT

VS HARRIS COUNTY

EX PARTE
RICARDO ALDAPE GUERRA AUGUST TERM A.D

APPEARANCES

FOR THE STATE OF TEXAS Ms Kari Sckerl
Assistant District Attorney
Houston Texas

10

11 FOR THE DEFENDANT Mr Scott Atlas
And

12 Mr Richard Morris
VINSON ELKINS

13 2500 First City Tower
1001 Fannin

14 Houston Texas 77002
And

15 Mr Stanley Schneider
11 Greenway Plaza

16 Suite 3112

Houston Texas
17

18

BE IT REMEMBERED that upon this 21st day of
19

Septeinbe1992tl above entitled and numbered cause caine

20 4j\JG
for n.-Diuicrory before Woody Densen JUDGE of

21 110
the 248th District Court of Harris County Texas and the

22

State appearing by counsel and the Defense appearing by
23

counsel announced ready to proceed and all preliminaries
24

having been disposed of the following proceedings were
25

had viz



SEPTEMBER 21 1992

THE COURT For the record

this is Ex Parte Ricardo Aldape Guerra And Mr

Scott Atlas you filed motion You may proceed

MR ATLAS Your Honor we

filed motion to withdraw the order setting the

execution date pending the consideration and

disposition of the Application for Writ of Habeas

10 Corpus proceeding Were asking that the September

11 24th 1992 execution date be withdrawn completely

12 pending final disposition of our Amended Application

13 for Writ of Habeas Corpus both final disposition by

14 this Court and if necessary by the Federal Courts

15 And let me give the Court the reasons for

16 our request First as the Court will recall at the

17 hearing last July when we asked for discovery the

18 Court asked for some indication of whether there was

19 any reason to believe that the trial in this case

20 had been conducted unfairly or in other words

21 conversely if in fact Mr Aldape Guerra had

22 received fair trial

23 Last week late Wednesday night we filed

24 296-page Amended Application for Writ of Habeas

25 Corpus had offered Ms Sckerl or sent portions



to her earlier but it took awhile and by the time

-- offered them she said might as well go file the

final version which did

In that application we raised literally

dozens of meritorious claims with numerous fact

issues and were requesting an evidentiary hearing

to resolve those fact issues

Let me give the Court some of the

allegations in the application We are alleging

10 police intimidation and manipulation of witnesses

11 Were alleging concealment of exculpatory evidence

12 by both the police and the prosecutors Were

13 alleging literally think seventeen or eighteen

14 other examples of police or prosecutorial

15 misconduct improper appeals to ethnic prejudice on

16 the part of the jury insufficient evidence at trial

17 as well as new evidence some of it was suppressed

18 by the State showing that Mr Carrasco Flores not

19 Mr Aldape Guerra was in fact the person who shot

20 the police officer Officer Harris

21 We have raised several claims that are

22 literally identical to the claims in Herrera and

23 the Graham case In addition we have raised

24 claim that is literally identical to claim in

25 which Judge Hittner in Federal District Court here



in the Southern District ruled granting an

Application for Writ of Habeas Corpus just few

weeks ago and we maintain at the minimum that the

Court ought to have the execution date delayed until

final disposition of those cases Because if those

cases are resolved in our favor particularly if

Judge Hittners opinion is affirmed on appeal then

we think it will follow virtually automatically

that we are entitled to issuance of Writ of Habeas

10 Corpus

11 Secondly if the Court agrees to our

12 request for an evidentiary hearing Your Honor both

13 sides are going to need time to prepare for the

14 hearing and to let the court reporter prepare and

15 file transcript and to submit briefs and proposed

16 findings of fact The Court will then have to sift

17 through the hearing and pleadings to come to its

18 conclusion and we think to continually change the

19 trial date will be waste of the Courts time

20 Thirdly we think withdrawal of the date

21 will eliminate the artificial crisis atmosphere that

22 would inevitably surround the Court would eliminate

23 both turmoil for this Court considering future

24 appeal prison officials for both sides and my

25 client Mr Aldape Guerra and his family This



would allow the attorneys to predict their time

-2 demands between deadlines Frankly Your Honor we

think fairness requires the attorneys in this first

Post-Conviction Writ of Habeas Corpus Application to

have period of time after court denies relief to

prepare pleadings and brief for the next appeal and

this can be done in one of two ways either by

having period of time after relief is denied

before new execution date will be set until the

10 next application is filed or to wait until the

11 State Court denies relief if that should happen

12 and then schedule the execution date more than 30

13 days in advance so theres enough time for the

14 attorney to file the next appeal Continuing to

15 have an execution date even one delayed four

16 months as Ms Sckerl will apparently request would

17 impose significant administrative burdens on the

18 Texas Department of Criminal Justice

19 As Im sure the Court knows before the

20 Court set an execution date Mr Aldape Guerra was

21 participant in the Death Row Work Capable Program

22 which was set up to comply with the Ruiz Estelle

23 case Its the only one in the United States that

24 lets inmates who qualify after being reviewed by

25 classification board work in the garment factory at



the Ellis Unit pending an execution date no

matter how far distance the prisoner is ineligible

to participate in that Work Capable Program The

program has been tremendous success Your Honor

It is the most efficient garment factory in the

entire TDC system They sold literally more than

million and quarter dollars worth of goods to

other state agencies in the most recent years which

found the statistics in 87 Im sure that number

10 has gone up since Prisoners who qualify for this

11 Work Capable Program receive limited privileges

12 they dont have any wire mesh on their bars they

13 are not handcuffed they are not stripsearched when

14 leaving their cells they are fed from tables they

15 are allowed to eat in their cells or in the day

16 room they can shower in the general prison

17 population bath house and theyre permitted out of

18 their cells 14 hours day on weekdays and 10 hours

19 day on weekends In other words except for

20 contact visits which they are denied theyre

21 treated like general inmate population

22 They have found that inmates who qualify

23 and participate in this program are better behaved

24 and have better attitudes than those in segregation

25 They have fewer disciplinary violations less



stress They need fewer guards per prisoner because

these people frankly have something to lose if

they misbehave And they need fewer cells because

they dont need to have one cell for prisoners as

you do when someone has an execution date

In summary the presence of an execution

date even one four months or six months or year

off deprives Mr Aldape Guerra of few small

privileges and frankly complicates the States

10 offer to comply with the Ruiz ruling on prison-cell

11 requirements and imposes an unnecessary and

12 artificial urgency on this court proceedings and

13 frankly doesnt contribute to the fair and full

14 presentation of Mr Aldape Guerras argument in this

15 case The Court can still control the filing-

16 docketing hearing matters without an impending

17 execution date If the Court denies relief this

18 Court can promptly schedule his execution 30 days

19 away So the case will not lie dormant but the

20 attorneys will still have an opportunity to file

Federal Habeas Corpus Petition

22 So in summary we would argue both to

23 relieve the administrative burden to this Court to

24 the attorneys to the prison system and to allow

25 Mr Aldape Guerra the few privileges that someone on



death row is entitled to We would ask that the

execution date be completely withdrawn

THE COURT Does the State want

to respond

MS SCKERL Yes Your Honor

While certainly understand the viewpoint

of habeas counsel the fact is that Mr Guerra had

valid sentence that was found by the jury in 1982

convicting him of capital murder and sentencing him

10 to death

11 The Court of Criminal Appeals has already

12 affirmed that conviction it was statutorily denied

13 by the Supreme Court therefore we have valid

14 conviction Theres absolutely no reason that we

15 cannot go forward with an execution date

16 Because of the filing of the Amended Writ

17 of Habeas Corpus which they actually filed late

18 Wednesday and received it on the 17th of

19 September there is no possible way that we the

20 State can respond to the allegations made prior to

21 the Thursday execution date and were requesting

22 that the execution date be modified for

23 approximately four months January 28th of 1993 and

24 that fourmonth time frame should give us enough

25 time to answer the allegations and to have any



hearings that are necessary for consideration by the

Court of Criminal Appeals

THE COURT Ms Sckerl and Mr

Atlas you filed your writ back in May We had an

extensive hearing on your motion for discovery The

execution date was delayed for four months and

dont believe another four months is going to serve

justice in this case This case is ten years old

am denying your motion to withdraw the

10 order setting the execution date am going to

11 leave the execution date as it is at this time

12 MR ATLAS Your Honor let me

13 be clear While we would like the execution date

14 withdrawn we do not oppose the four months

15 THE COURT understand what

16 both sides are doing but this case is being

17 litigated to death and if you want to take it to

18 another court youre welcome to do it but am

19 denying your motion to set aside the execution date

20 So you will be excused at this time

21

22

23

24

25

10



THE STATE OF TEXAS

COUNTY OF HARRIS

GINA ENCH
Certified Court Reporter
248th District Court
Harris County Texas

Gina Bench Certified Court

Reporter for the 248th District Court of Harris County

Texas do hereby certify that the foregoing pages of

typewritten material contain true and correct

transcript of all evidence adduced and admitted at the

POST-CONVICTION WRIT in the case shown in the caption

hereof that was present in open court and reported

said testimonj in shorthand and that later transcribed

same into typewriting

IN TESTIMONY WHEREOF witness my official

signature on this the day of ________________

1992

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Certification Nuiither

Certification Expires
Business Address

Telephone Number

221
123192
248th District Court
301 San Jacinto

Houston Texas 77002
713 7557094

11





THOMAS LOWE
CLERK

RICHARD WETZEL
EXECUTIVE ADMINISTRATOR

Dear Judge Densen

fl.iue

Enclosed herein is an order entered by this Court

regarding the abovereferenced applicant

If you should have any questions concerning this

matter please do not hesitate to contact me

Executive Administrator

MICHAELJ MCCORMICK
PRESIDING JUDGE

SAM HOUSTON CLINTON

CHUCK MILLER

CHARLES CHUCK CAMPBELL
BILL WHITE

CHARLES CHARLIE BAIRD

MORRIS OVERSTREET

.FRANK MALONEY
FORTUNATO BENAVIDES

JUDGES

EC
SEP 241992

S.JA

REW/bh
cc John Holmes

District Attorney
201 Fannin Suite 200

Houston TX 77002

Katherine Tyra
District Clerk
Harris County
301 Fannin

ilnurt iif iIrminil ppeti

ctat tif iLxt

Lnx 12308

gaithI tatiirn

\utu 78711

September 1992

Honorable Woodrow Densen

Presiding Judge
248th JudiciaDistrict Court
Harris Coun4 Courthouse

Houston 77002

RE Writ No 24021-01
Ricardo Aldape Guerra
Trial Court No 3.59805

Sincerly

Houston TX 77210



Hon Woodrow Densen

Page -2-

Scott At1as
Attorney at Law
Vinson Elkins
2500 First City Tower 1001 Fannin

Houston TX 770026760

Stanley Schneider
Eleven Greenway Plaza Suite 3112

Houston TX 77046

Woods
Records Classifications

Box 99
Huntsville TX 77340

William Zapalac
Assistant Attorney General

Enforcement Division

Supreme Court Bldg
Austin TX 78701

Ricardo Aldape Guerra

do Scott Atlas
Vinson Elkins
2500 First City Tower 1001 Fannin

Houston TX 770026760



EX PARTE RICARDO ALDAPE GUERRA
Habeas Corpus Application

NO 24021-01 From HARRIS County

ORDER

This is post conviction application for writ of habeas

corpus filed pursuant to the provisions of Art 11.07 V.A.C.C.P

On October 12 1982 applicant was convicted of the offense of

capital murder After the jury returned affirmative answers to the

special issues submitted under Art 37.071 V.A.C.C.P punishment

was assessed at death This Court affirmed applicants conviction

on direct appeal Guerra State 771 S.W.2d 453 Tex.Cr.App

1988. The trial court has scheduled applicants execution to be

carried out on or before sunrise September 241992

In the instant cause applicant presents seventeen 17

allegations in which he challenges the validity of his conviction

and resulting sentence The trial court has entered an order

recommending the relief sought be denied

In order to fully consider the merits of the allegations

presented it is necessary to study the record further

Accordingly applicants Motion for Stay of Execution is granted to

the extent the execution scheduled for September 24 1992 is

hereby stayed pending further orders of this Court

IT IS SO ORDERED THIS THE 21ST DAY OF SEPTEMBER 1992

PER CURIA

En banc
Do Not Publish

White Baird Benavides JJ not participating



True Copy
Attest

Thomas Lowe Clerk

Court of Criminal Appeal3 of Texas

eputy
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THE WILLARD OFFICE BUILDING

1455 PENNSYLVANIA AVE. NW
WASHINOTON D.C.20004-IOOe

1ELEPI-IONEO2 639-6500

FAX 202 639-6604

HUNGARIAN EXPORT BUILDING

UL.VOROVSK000 21

121059 MOSCOW RUSSIAN FEDERATION
TELEPHONE 0II7O-95 202-8416

FAX 01170-9S 200-4216

41 CHARLES ST SCRIcELCY SQUARE
LONDON WIX 1PB ENGLAND

VELEPHONE 01144-71491-7236

FAX 01144-71499-5320

VINSON ELKINS
L.L

ATT0RNYS AT LAW

2500 FIRST CITY TOWER

1001 FANNIN

HOLISTONTEXAS 77002-6760
TELEPHONE 113758-2222

FAX 713 758-2346

WRITERS DIRECT DIAL

713 751-2124

September 21 1992

trtC

FIRST CITY CENT
616 CONGRESS AVJ.E

AUSTINTEXAS 7B7O-G
TELEPHONE I2485C

FAX 512 495-66

3700 TRAM NELL CROW ö1ER
2001 ROSS AVEME

DALLAS TEXAS 752D5fl
TELEPHONE 2ZC-C

FAX 214 22O-776

BAGATELA

00-585 WARSAW .AE4D
TELEPHONE OIl 48-2

FAX OIl 48-2 625--

By Federal Express

Thomas Lowe

Clerk Texas Court of Criminal Appeals
14th and Lavaca

Price Daniel Building

Room 201

Austin Texas 78701

Re Cause No 359805 Ex Parte Ricardo Aldape Guerra

Dear Mr Lowe

As requested by Rick Wetzel enclosed are the following

Nine copies of the First Amended Application for Writ of Habeas Corpus

filed on behalf of Ricardo Aldape Guerra and

an Order signed by Judge Densen this morning denying Mr Guerras petition

for Habeas Corpus and denying both Mr Guerras motion to withdraw the

setting of his execution date and the States request for modification of the

execution date to January 28 1993

You should have received by messenger yesterday afternoon copy of Mr Guerras

motion for stay of his execution date

Very truly yours

Scott Atlas

ca1dapksk921



Thomas Lowe

September 21 1992

Page

Enclosures

cc Ms Kari Sckerl by messenger only
Monica Washington U.S Court of Appeals for the 5th Circuit by telecopy

only
Ricardo Aldape Cuerra only



Thomas Lowe

September 21 1992

Page

bcc Stan Schneider by telecopy only

Amb Francisco Gonzalez de Cossio by telecopy only
Sandra Babcock by telecopy only

Team



IN THE TEXAS COURT OF CRIMINAL APPEALS

and

IN THE 248TH JUDICIAL DISTRICT OF HARRIS COUNTY TEXAS

EX PARTE RICARDO ALDAPE GUERRA Case No _________
Harris County

________________________________ Cause No 359805-A

ORDER DENYING APPLICANTS PETITION FOR

WRIT OF HABEAS CORPUS

On this 21st day of September 1992 it is hereby
ORDERED that applicants petition for writ of habeas corpus
is DENIED It is further ORDERED that applicants motion
to withdraw the setting of applicants execution date and
the States request for modification of the execution
date to January 28 1993 are both hereby DENIED

Signed thi 1_1992day of September A.D 1992

15
HONORABL WOODhR DENSEN
JUDGE 248TH DISTRICT COURT
HARRIS COUNTY TEXAS

c. C1VD iN

7iTA DISTRIcT

SEP2L_____________
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VINSON ELKINS
WASHINGTON L.L.P DALLAS
Fax 202 347-2847 ATTORNEYS AT LAW Fax 214 220-7716

2500 First City Tower
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Fax 011 44-71-499-5320 Houston Texas 77002-6760 Fax 011 48-2-625-2245

Fax 713 758-2346

AUSTIN MOSCOW
Fax 512 495-8612 Fax 011 70-95-200-4216

CONFiDENTIALiTY NOTICE

The information contained in thL FAX confidential and/or privileged This

FAX is intended to be reviewed initially by only the individiwi named below

If the reader of this TRANSMI7TAL PAGE is not the intended recipient or

representative of the intended recipient you are hereby notified that any

review dissemination or copying of this FAX or the information contained

wherein is prohibited If you have received this FAX in
error please

immediately notify the sender by telephone and return this FAX to the sender

at the above address Thank you
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VINSON ELKINS

WASHINGTON L.L.P DALLAS

Fax 202 347-2847 ATTORNEYS AT LAW Fax 214 220-7716
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LONDON 1001 Fannin WARSAW

Fax 011 44-71-499-5320 Houston Texas 77002-6760 Fax 011 48-2-625-2245

Fax 713 758-2346

AUSTIN MOSCOW
Fax 512 495-8612 Fax 011 70-95-200-4216

CONFTDEIITIALflY NOTICE

The information contained in this FAX is confidential and/or privileged This

FAX is intended to be reviewed initially by only the itzdividzial named below

If the reader of this TRANSMITTAL PAGE is not the intended recipient or

representative of the intended recipient you are hereby notified
that any

review dissemination or copying of this FAX or the information contained

wherein is prohibited If you have received this FAX in error please

immediately notz5i the sender by telephone and return this FAX to the sender

at the above address Thank you
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TYPE OF DOCUMENT
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If you wish to respond use FAX 713 758-2346
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WASHINGTON

Fax 202 347-2847

LONDON

Fax 011

AUSTIN

44-71-499-5320

Fax 512 495-8612

VINSON ELKINS
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ATrORNEYS AT LAW
2500 First City Tower

1001 Fannin
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Fax 713 7582346

DALLAS
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RECEIVED IN
COURT OF CRiMINAL APPEALS

IN THE TEXAS COURT OF CRIMINAL APPEALS
SEP 211992

Thomas Lowe Clerk
Case No ______________
Harris County

__________________________________ Cause No 359805A

MOTION FOR STAY OF EXECUTION
PENDING CONSIDERATION AND DISPOSITION OF

APPLICATION FOR WRIT OF HABEAS CORPUS PROCEEDING

Petitioner Ricardo Aldape Guerra hereby respectfully

requests pursuant to Rule 233 Texas Rules of Appellate

Procedure that this Honorable Court stay execution of his death

sentence presently scheduled for 1201 a.m September 24 1992

pending consideration and disposition of his amended application

for postconviction writ of habeas corpus

OnSeptember21 1992 the state trial courtdenied

Petitioners request for withdrawal of the execution date and

the states request for fourmonth delay in the execution date

even though the state had not yet responded to either

Petitioners original Application for Writ of Habeas Corpus or

his 296-page Amended Application for Writ of Habeas Corpus

On September 17 1992 Petitioner filed an amended

application for writ of habeas corpus and motion to withdraw the

setting of Petitioners execution date pending disposition of his

application for writ of habeas corpus On September 21 1992

the trial court heard arguments by both Petitioner and the State

as to why Petitioners execution date should not proceed on

September 24 The State requested modification of Petitioners

execution date to January 28 1993 in order to allow the State
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time to respond to the numerous substantial allegations

presented in Petitioners First Amended Application for Writ of

Habeas Corpus Petitioner did not oppose this request but

requested withdrawal of the execution order Both parties

agreed that the execution date should be postponed

Nevertheless the judge refused to modify Petitioners execution

date and at the same time denied Petitioners Application for

Writ of Habeas Corpus At that time the state had not yet

responded to Petitioners 296-page Amended Application for Writ

of Habeas Corpus copy of the judges order denying

Petitioners motion for withdrawal of the execution date the

States request for modification of the execution date and

denying Petitioners Application for Writ of Habeas Corpus is

attached to this motion

Petitioner respectfully requests that this Court stay

his execution date and remand Petitioners case to the trial

court for an evidentiary hearing Petitioner presents the

following information and argument in support of this motion

Petitioners case is before this court on his first

state postconviction application for writ of habeas corpus

Dozens of meritorious claims for relief raising numerous factual

allegations remain unresolved by the trial court The state has

not yet been afforded an opportunity to respond to these

allegations and the trial court has not issued proposed findings

of fact

Petitioners application for habeas corpus relief must



receive full and fair review by the state courts The trial

court has not afforded Petitioner even the most minimal due

process to ensure that the factual allegations he has raised are

fully developed and fairly resolved See Tex Code Crim Art

11.07

An evidentiary hearing is necessary to resolve at least

the following meritorious claims for relief raised in

Petitioners First Amended Application for Writ of Habeas Corpus

Intimidation and manipulation of witnesses by the

police and prosecutors resulted in the introduction of false and

misleading testimony in Petitioners trial

Prosecutors and police concealed exculpatory evidence

in violation of Brady Maryland 373 U.S 83 1963 and

committed more thàna dozen other acts of prosecutOriai

misconduct

Prosecutors informed three jurors at voir dire that

Petitioners status as an illegal alien couldbe properly

considered at the punishment phase of Petitioners capital

sentencing trial This prosecutors reinforced their appeals to

ethnic prejudice during trial and closing argument

Petitioner was denied effective assistance of counsel

Petitioners jury was unable to give mitigating weight

to evidence of his youth 20 years old or his lesser role in the

offense as required by Penry Lynauch 492 U.S 302 1989
The prosecutors instructed the jury on the law of

parties during voir dire but the judge refused request for



jury instruction that the jury could not consider the law of

parties at the punishment phase of Petitioners trial as

required by the recent decision by Judge Hittner in Nichols

Collins No H9236 S.D Tex Aug 31 1992 Appendix to

Petitioners First Amended Application for Writ of Habeas Corpus

at 196232

In his Amended Application for Writ of Habeas Corpus

Petitioner has set forth the evidence that would be proffered at

an evidentiary hearing on the claims presented in his

Application The factual allegations in Petitioners Application

are based on evidence that Petitioner will present to the trial

court if he is afforded the opportunity to do so

All of these claims and others Petitioner has raised

must be viewed against the backdrop of his claim of innocence

Petitioners amended application not only alleges that the

evidence introduced at his trial was insufficient to support

guilty verdict but he describes new evidence some of which was

suppressed by the state that has surfaced since his 1982

conviction that lends convincing support to his claim that

Roberto Carrasco Flores not Mr Guerra shot Officer James

Harris Mr Guerra is entitled to an evidentiary hearing in

order to fully and fairly present this important evidence

Petitioner has also raised meritorious claims identical

to issues currently pending before the United States Supreme

Court in Herrera Collins No 91-7328 U.S February 19

1992 and Graham Collins ____ U.S ___ 60 U.S.L.W 3827



1992 To allow Petitioners execution to proceed when the

Supreme Court may resolve in his favor issues that would entitle

him to relief would be miscarriage of justice Therefore

pending the Courts decisions in Herrera and Graham Petitioners

execution should be stayed

10 Furthermore Petitioner has raised claim for relief

identical to an issue presented by the Petitioner in Nichols

Collins No H-92-36 S.D Tex Aug 31 1992 in which habeas

corpus relief was granted by the United States District Court for

the Southern District of Texas Houston Division Should the

federal district courts decision to grant habeas corpus relief

be upheld Mr Aldape Guerra will likewise be entitled to

reversal of his conviction

11 In order to manage the workload generated by capital

habeas litigation it is critical that the attorneys for all

parties be able to predict with some degree of reliability the

major time demands in pending cases Thisrequires that there be

reasonable window of time following courts ruling before the

next major event takes place e.g before pleading is due or

hearing is conducted

The federal court in Nichols held that evidence that
Nichols was not the triggerperson was mitigating evidence beyond
the scope of the special issues outlined in Article 37.071
Nichols No H-9236 slip op at Thus it was fundamental
error for the trial court to fail to instruct the jury that the
law of parties may not be applied to the special issues during
the sentencing phase of capital murder trial at 10

The Nichols court like Petitioner applied the cumulative
constitutional error analysis of Derden McNeel 938 F.2d 605

5th Cir 1991 and found that th.e cumulative error during
Nichols trial resulted inadenialof due process at 26



12 It is equally important to the fair administration of

justice that attorneys for death row inmates seeking relief in

their first habeas appeals have reasonable window of time after

one court denies relief within which to prepare and file

appropriate pleadings and briefs for the next appeal The Court

can ensure this by making it known to the parties that an

execution date will be set within specified period of time

after relief is denied the next appeal is not filed within

that time or entering an order when the state court denies

relief scheduling the execution date long enough away to provide

sufficient time considering other current obligations of

counsel to prepare and file the next appeal None of these

circumstances are facilitated by an outstanding execution date

the timing of which is not necessarily related to the actual

advancement of the proceeding



WHEREFORE for the reasons set forth above Petitioner moves

the court to withdraw the order setting his execution date

presently scheduled for September 24 1992 and remand his case

to the trial court for an evidentiary hearing on the issues that

he has raised in his First Amended Application for Writ of Habeas

Corpus

Respectfully submitted

VINSON ELKINS L.L.P

L5Cd J4ZO
by /LJ
SCOTT ATLAS
Texas Bar No 01418400

2500 First City Tower
1001 Fannin
Houston Texas 770026760
713 7582024

Attorney for
Ricardo Aldape Guerra
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IN THE TEXAS COURT OF CRIMINAL APPEALS

and

IN THE 248TH JUDICIAL DISTRICT OF HARRIS COUNTY TEXAS

EX PARTE RICARDO ALDAPE GUERRA Case No
Harris County
Cause No 359805-A

ORDER DENYING APPLICANTS PETITION FOR

WRIT OF HAbEAS CORPUS

On this 21st day of September 1992 it is hereby
ORDERED that applicants petition for writ of habeas corpus
is DENIED It is further ORDERED that applicants motion
to withdraw the setting of applicants execution date and
the States request for modification of the execution
date to January 28 1993 are both hereby DENIED

Signed thii _Ray of September AD 1992

-.1

JUDGE
HARRIS COUNTY TEXAS

COURT

CC7TLL C.tV23D PT

IYRA DISTPTCT.b

DI7UTY



CERTIFICATE OF SERVICE

The undersigned hereby certifies that true and correct

copy of the foregoing pleading and proposed order was served by

mail/delivery on Roe Wilson Assistant District Attorney of

Harris County on thec2/ day of September 1992

74L QIfrL1$ Wi2Z
SCOTT ATLAS
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