P —

\ \

\A’ =

P
C/ /é |

L



J.wAi.y —\o K)ocup\u\\s of e
du ?\Q%u\e Cou aX

G%@aa‘s Cass

3SY) BR300

/
/

XD O adng — _
NT

"W\‘\' Jo ‘g\w-’mrnog 0\- A3P



I QA‘&X )@ Dowu&m\s ot W SupresAt Coued

.\‘q/H/Bg Qo Sugsne Coue) of Me Vs
+o Wiliow C.'Zaqo\\_qc AA.G.

- %x\w\c}ow .\30\5 been S%V\xicx

93.({/];1)88 beom: SURChAL C—oé-.e.'&c Me 0 S

YorWillaw C. 2apdac BA.G.
TOME oS # |

'?3‘5 /16188 CﬁOk’\ N C.ouﬁ\ ofF Ca\u\uv\\ a??go\\g A Auglim.,“LY
e Ricaedo ﬂ\&?é - |
& "z_rX"zv\s‘\o\/\ ot dlunge Xo Q\\; VR GO Cor Q-anma\‘vxg
'S GvemaMsd
Y- ock. 1982 . |
AFF‘\DR\J\; o Oovnaca V\/\o\naoé,
5- 71 Qﬂ/ e& _Q\;Q(\VZ Ao C:u“dbu\ /\72&‘\ NOASY . ‘ '
Agpidan) w Sopged of Melon foz \saut Yo Peected
WM Cenan Coogats 0w Pl Non Coe wil ¢ cwMovoes
6- o\ Y488 Qicevwdo Gosveneen CeA\\\ouse.
Mol on Qea S-L&\/ OF LrecolOA
*- OC"\"M% Ricovds Gosagen Qedi\ewsw
| ' U\o\iow Cov \E-O\UL XO Qﬁo&%%é RN Cozmn QC\U?@Z(.B
Wlcavtdo Goesae Qs,k\-\.\ov\zct |
B\ calion fo A welk o Cee Noven@y Ao Mg Couvel
~ °F Calmivn) ogesals o Nexas
9-5012) 66 Rcede CNTIIN R0\ lant |
' AP \oaml's Molloin Co 0w xlsusion op 'L\\ME W which
Yo C\s p\o‘\iOV\-GO\’L 2e-B tov2 vy
-\0‘5/12168 Qcaedo Guezen Appshaud |
| M?&\\Qu\\‘s Motion »&0 9&0‘7 13Svemcs °f mu&x&l
U-5016/88 Licorde Gosntn Beston

Mollon Cow \2aus 4o €ille pmolion For @s-WNsoeing
Ah-5lifles Qicortds Coppom moesind

APPsllans ove se olion Row 22-Hsaeiug
¥3-8[1cl8g o' Soaus covey o e V. g
’ Aot Ricoede Gowpsan

amo*\i\gc\(q\{oc4 '\~o _\r\/\ao??og‘\,w Couunss J«\AC\\ '\\Az ‘Cajz_
wag dec ;,-‘\g_cl ‘

B-ach. 1988



S

| ,XL\— o). 1480 Licovde Guieve Lel\\lounee

ANl e B werk o ceelocact Yo \ig
Coov\ OF Canmn) oS of ‘St\(
.)5" 8]30’88 Qw,op\ Sopesat coved e dhe UL S,
Q'\QOA(’AO Gpe@ﬁc\ ‘



T




SUPREME COURT OF THE UNITED STATES

OFFICE OF THE CLERK
WASHINGTON, D. C. 20543

JOSEPH F. SPANIOL, JR., . ‘ AREA CODE 202
CLERK OF THE COURT ‘ 4793011

September 19, 1988

William C. Zapalac, Esquire
Assistant Attorney General

P. 0. Box 12548, Capitol Station
Austin, TX 78711

Re: Ricardo Aldape Guerra v. Texas
No. 88- 5237

Dear Mr.,Zaba]ac.

Your request of September 12, 1988, for a further extension of time
within which to file a brief in opposition to the petition for a writ of
certiorari in the above-entitled case has been granted, and your time has been
further extended to and including September 19, 1988 :

Very truly yours,
~ JOSEPH F. SPANIOL, JR., Clerk
By

Christopher W. Vasil
Deputy Clerk

kb
cc: Mr. Ricardo Aldape Guerra
Michael B. Charlton, Esq.
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' / SUPREME COURT OF THE UNITED STATES
e - OFFICE OF THE CLERK
WASHINGTON, D. C. 20543
JOSEH F. SPANIOL, JR., _ - - o i

’,.%RK OF THE COURT

September 12, 1988

William C. Zapalac, Esquire -
Assistant Attorney General
Supreme Court Building

- Austin, TX 78711-2548

Re: Richard Aldape Guerra v. Texas
No. 88-5237

Dear Mr. Zapalac:

. Your request of September 6, 1988, for an extension of time within
wh1ch to file a brief in opposition to the petition for a writ of certiorari
in the above-entitled case has been granted, and your t1me has been -extended
to and including September 12, 1988.

Very tru]y.yourk,
JOSEPH F. SPANIOL, JR., Clerk
By

Christbpher W. Vasil
Deputy Clerk

kb
cc: Michael B. Charlton, Esq.
Mr. Ricardo Aldape Guerra
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' AOSTIN, TEXAS
RICARDO ALDAPE GUERRA CASE NeER 69081
Vs,

STATE OF TEXAS

On this __ 162 gay of May

s 1988, cane on to be
considered the Appellant's Motion for an Extension of Time in which

to File a Motion, for Rehearing.

‘ANDSUCHNDI'IONISHEREBYGRANTEDandthetimetofilethe said
item has been extended until 6-6-88. . o
The mandate in this cause will not issue until the disposition
of the motion for'rehe'ari’ng has been rendered.
IT IS SO ORDERED,

PER CORIAM

;
]

:
s




SONCLUSTON

The Petition for writ of Certiorari should be granted, his
sentence of death set aside, and his conviction reversed with an

instruction fdr a new trial,

Regpectfully Submitted

RICARDO ALDAPE GUERKA
Petitioner/PFro se

T.G.C. ¥000727

Ellis One Unit, H-17
Huntsville, Texas 77343

ConTIFICATE OF SERVICE

I hereby certify that I caused a true copy of the foregoing
Petition for irit of Certiorari to be sent on August 2, 1988, by
- the U.5. Postal service td william Zapalac , Esq., Assistant
Aitorney General, P.0. 3ox 12548, Supreme Court Building, 6th Floor

~ Austin, Texas 78711, the attorney for réspondent,

RIC3ED0 ALUAPE GUERRA

2l-
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STATE OF TEXAS * :
*  I'NOW ALI, MEN BY THESE PPRESENTS THAT:
COUNTY OF . HARRIS *

" My name is Donna Monvoe, 1 was a juror in the case
styled The State of Texas vs. Ricardo A. Guerra. This was a
Capital Murdor case, in which two (2) Mannequins were intro-
duced, they were marked States Exhibit 19220. Those two (2)
Manncquins'affectndvme tromendeously especially the blocdstained
cine.  They weré ceric mannequins which were positioned right at
the jury. They remained in our presence  staring straight at
me during the whole time. They made me nervous and 1 cannot
help but Ehink that they influenced my verdict. [ -also believe
£hat-thé mannaquins reinforced the witness' identification. 1
also lon't belicve that Ricardo Guerra was the actual killer, 1
“believe the other man was. By the other man, T mean Robert C.
Flores. Mut I did as 1 was ‘instructed. I have read this state-

ment and it is true and correct,”

DONNA MONROR

on this o Aay of October, 1982, DONNA MONRCE per-

sonally appeared before we ond stated on her oath that she read

the foreqoing statement and she swor that it was true and cerroct.

HOTARY PUBLIC TN AND FOR
HARRIS COUNTY, T E X A S

MY COMMISSION EXPIRES:






NO.

IN THE
SUPREWME COURT OF THE UNITED STATES
Octuber Term, 1988
RICARDO ALDAFE GUERRA,
Petitioner
Vi

Respondent

L2 — 1 —1 — 1 — 1 -

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

Petitioner RICARDO ALDAPE GUEKRA, pursuant to 28 U.s.C. sec. 1915,
respectfully moves this Honorable Court for an order permitting him
to proceed without prepayment of fees and costs or security, in his
Petition for a Writ of Certiorari. Petitioner has attached an
Affidavit of Poverty, as required by iiule 46.1 of the Rules of the
Supreme Court, in support of this Hotion. |

RESPECTFULLY SUBITIED

RICARDO ALDAPE GUESKA
Petitioner/Pro e
T.D.Co #000727

Ellis One Unit
Huntsville, Texas 77343

CERTIFICATE OF SERVICE

I hereby certify that I caused a true copy of the foregoing iiotion
for Leave to Proceed in Forma Pauperis to be sent on August 2, 1988; "
by the U.5. Postal 3ervice to william Zapalac, Esg., Assistant Attorneyf;’
General, P.0. Box 12548, Supreme Court Building, 6th Floor, sustin, ;

Texas 78711, the attorney for respondent.

RICARDO ALDAPE GUinRA



NO.

RICARDO ALDAPE GUEZRRA
PETITIONER

IN THE

Vo, SUPREME COURT

JAMES A. LYNAUGH,
RES PONDENT

LU~ 1 — L~ 1 — 1 — 4 —]

OF THE UNITED OSTATES

AFFIDAVIT IN SUPPORT OF HMOTION FOR LiAVE TO PROCEED
IN FORMA PAUPERIS ON PETITION FOR WRIT OF CERTIORARI

I, RICARDO ALDAPE GUERRA, being first duly sworn, depose and
say that I am the Petitioner in the above styled cause; in support
of my motion to proceed without being required to prepay fees, costis
or give security therefore, I state that because of my poverty I am
unable to pay the costs of said proceedings or give security there-
fore, and that I believe I am entitled to redress.

I further swear that the resﬁonses which I have made to the
questions and instructions below relating to my ability to pay the
cost of prosecuting the petition for writ of certiorarl are true.

1. Are you presently employed?

No. .

2. Have you received within the past twelve months any income from
a business, profession or other form of self-employment, or in
the form of rent payments, interest, dividends, or other source?
No.

3. Do you have any cash or checking or saving account?

No.

4, Do you own any real estate, stocks, bonds, notes, automobiles,
other valuable property?

No.

1 of 3 X3




s, List the persons who are dependant upon you for support and state
your relationship to these persons.

ione,
I understand that a false statement or answer to any questions

in this affidavit will subject me to penalties for perjury.+

T.D.C. #000727
©llis One Unit, H-1?7
Huntsville, Texas 77343

SUBSCRIBED AND 3WOiN TO before me on this the 2% day of _[.: /s,

1988, to certify which witness my hand and seal of office.
\\.

AT ~ . ,"\_/C“\a.;ﬁ’f"

ARY PUBLIG._

N

My commission expires:_i . /u Loy Dl A 'f“*’”’[’/rig

2 of 1 X3
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IN THE
oUPRENME COURT OF THE UNITED STATES
Octuber Term, 1988
RICAHDO ALDAPE GUERRA,
Petitioner
Vs,

JAMES A. LYNAUGH,
Resapondent

E— -1 < L - T —T 3

AQTION £OR STAY OF EXECUTION

To the Honorable Byron R. White, Associate Justice of the Supreme
Court of the United States and Circuit Justice for the Fifth Circuit:

Petitioner, RICARJU ALDAFE GUEKRA, prays that an order be entered,
pursuant to 28 U.5.C. 5, 2101 (f), staying the execution of his death
sentence pending a final disposition in this Court of his petition
for writ of certiorari. In support of this application, retitioner

respectfully shows:

1. At a jury trial in the _____ Judicial District Court in and
for Harris County, Texas, Petitioner was convicted of capital murder;
affirmative findings were returned regarding the Special Issues
determinative of sentence in Texas capital cases; and a judgmént was

entered fixing his punishment at death.

2. By opinion dated May 4, 1983, annexed hereto as appendix A,
Petitioner's conviction and sentence were affirmed by the Court of

Criminal Appeals of Texas.

.



3, The Petitioner filed a timely i‘otion for weave to rile .otion
for rehearing, and the Court denied the said sotion on June 8, 1988,

without a written order.

4, The Petitioner filed in the Court of Criminal appe:ls, & Liotion
to Stay Issuance of the .landate pending filing and disposition of a
Petition for writ of Certiorari in fhis Court. On June 8, 1938, the
Court of Criminal Appeals granted a 60 day stay of iszuance of the

mandate, The Court's Ordér is annexed hereto as Appendix B

5. Absent the granting of a stay of execution by this Court,
Petitioner will be brought before the Judicial District Court
in and for Harris County, Texas, and an execution date will be set

upon expiration of the 60 day stay granted by the Court of Criminal
Appeals., The 60 day stay expires on Auggsf 8, 1988,

5. The opinion of the Court of Jriminal Appeals affiraing cretitlo-
ner's conviction and gentence raises federal constitutional claims
as to wihich review in this Court is being sought. in this regard,
Petitioner refers this Honorable Court to his accompanying Petition
for Writ of lertiorari, which raises serious constitutional issues,
including:

*"(a) whether the state may, consistent with the
Zighth ‘mendment and the 3Jue Frocess Tlause,
introduce evidence of unadjudicated extraneous
offenses at the punishment phase of a caplital
trial?

(b) - netaer the .tate violates the Zgqual “rotec-
tion Clause when it permits the sentencer body

to consider evidence of unadijudicated offenses
in capital cases but not in non-capital cases?

-2-



7. Petitioner is nresently in the custody of the uziien of the
“ilis One Unit cf the Texas Department of Corrections, Huntsville,
A?exas. A stay of execution would neither prejudice the state of Texas
nor interfere with Petitioher's custodial status, but is necessary
td agsure that fetitioner i1s not executed before this Court can hear
and determine the issues raised in his Petition for writ of Certiorari.

WHERIFORE PxEiISES CSONSIDIRED, Petitioner reguests an order staying

his execution pending further order(s) of this lonorxble Court.

RIC.A00 ALwnil GUBRRA, PRO SE
L.DeCe #000727

Ellis One Unit

Huntsville, Yexas 77343

CERIIFISATE OF S3ZRVICE

I hereby certify that I caused a true copy of the foregoing iiotion
for stay of Execution to be sent on‘August 2, 1988, by the U.5. Postal
Service to William Zapalac, Esq., Assistant Attorney General, P.O.

Box 12548, Supreme Court building, 6th Floor, Austin, Texas 78711, the

attorney for respondent,

KICARIC AL. ar'd GUisARA






NO.

IN THE
SUPREME COURT OF THE UNITED STATES
Octuber Term, 1988
RICARDO ALDAPE GUERRA,
Petitioner
V.

Respondent

L= =L — L — 2 — 1 — 1 — 4

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

Petitioner RICARDO' ALDAPE GUERRA, pursuant to 28 U.s.C. sec. 1915,
respectfully moves this Honorable Court for an order permitting him
to proceed without prepayment of fees and costs or security, in his
Petition for a Writ of Certiorari. Petitioner has attached an
Affidavit of roverty, as required by Kule 46.1 of the Rules of the
Supreme Court, in support of this Motion.

RESPECIFULLY SUBiaITIED

RICARDO ALDAPE GULKKA
Petitioner/Pro ie
T.U.C. #000727
Ellis One Unit
Huntsville, Texas 77343
CERTIFICATE OF 3ERVICE
I hereby certify that I caused a true copy of the foregoing iiotion
for Leave to Proceed in Forma Pauperis to be sent on August 2, 1988,
by the U.S. Postal Service to william Zapalac, Esg., Assistant Attorney
General, P.0. Box 12548, Supreme Court Building, 6th Floor, austin,

Texas 78711, the attorney for respondent.

KICARDO aLDAPL GUERRA






NO.

IN THE

SUPREME COURT OF THE UNITED STATES
. Octuber Term, 1988

RICARDO ALDAPE SULRRA,
Petitioner

Vs, DEATH PENALTY CASE

JAMES A, LYNAUGH, Director,
Texas Department of Corrections,

Respondent

B S o M A M AT 3 T 1 BT WD

35 3 48 38 5 31 46 55 96 3 36 30 3 S5 45 S0 36 36 88 335 SE 2440 FE 409 2 3 T

APPLICATION FOR A WRIT OF CERTIO®ARI
T0 THE COURT OF CRIMiNAL APPEALS OF TEXAS

$4 38 SH3E 8 2846 35 3496 38 32 S48 353k 3 30 3 A SHEE I THe P bR UK

RICARDO ALDAXZ GUERRA
Petitioner/Pro se
T.D.C. #000727

Ellis Cne Unit
Huntsville, Texas 77343
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QULELTIONS PRESENTED

1. Whether the trial court abused his discretionary authority

to enforce "The Kule," by ailowing the testimony of witness karie

Estelle

armijo in violation of the rule for sequestration, and against

Petitioner's objection, whereas her testimony bolstered the State's

key witness testimony.

(a)

(b)

whether the trial court's action in admitting the testimony
of witness mﬁrie Estelle Armijo in violation of the rule
deprived Petitioner of due process of law in violation of

the Fifth, 3ixth and Fourteenth Amendment to the Constitution
of the United States,

Whether the Texas Court of Criminal Appeals*® two steps
approach in determining whether the trial court abused his
discretion in allowing witness Marie Estelle Armijo's testi-
mony in violation of the rule denied the Petitioner substan-
tive and procedural due process and his Texas statutory right

to place witnesses under the rule,

2. Whether the State may, conasistent with the Eighth Amendment

and the Due Frocess Clause of the Fourteenth Amendment, introduce

evidence of unadjudicated extraneous offenses at the punishment

phase of a capital trial,

(a) whether the trial court's failure to instruct the jury, in

regard to evidence of unadjudicated extraneous offenses, that
it could consider the evidence only if they believed beyond
a reasonable doubt that Petitioner committed the unadjudica-

ted offenses and only as they related to the second special
issue asking whether there is a probability that the defendant



would commit criminal acts of violence that would constitute
2 continuing threat to soclety, deniled Fetitioner a fair trial &
due process of law in violation of the Fifth, 5ixth, kighth and
Fourteenth Amendments to the Constitution of the United States.
3. Whether the State violates the Equal Protection Clause of the
Pourteenth Amendment %o the Constitution of the United States when
it permits the sentencer body to consider evidence of unadjudicated

extraneous offenses in capital cases but not in non-capital cases.



OPINION BELOW

The opinion of the Texas Court of Criminal Appeals 1s not yet

reported; a copy of the slip opinion is attached as Appendix A,

JURISDICTIONAL GROUNDS

The jurisdiction of this Court 1s based on the following:

1.

2.

3.

5.

Fetitioner*'s conviction and sentence of death were affirmed
by the Court of Criminal Appeals of Texas on May 4, 1988,

His motion for rehearing, was denled by the Court without
written opinion, on June 8, 1988,

On June 8, 1988, the Court of Criminal Appeals of lexas
granted Petitioner's motion to stay the mandate until august
8, 1988,

Rule 17.1 (¢), Rules of the Supreme Court: The 3tate Court
"has decided an important question of federal law which has
not been, but should be, settled by this Court, (and) has
decided a federal question in a way in conflict with appli-
cable decisions of this Court.”

28 U.3.C. Section 1257 (3): "Where the validity ... of a State
statutes drawn in question on the grounds of its being repug-
nant to the Constitution of the United States ...(and) where
any title, right, privilege or immunity is speéially set up
or claimed under the Constitution ... of the United otates.”

CONSTITUTIONAL: AND STATUTORY PROVIGIONS INVGLVED

1. 3ixth Amendment to the Constitution of the United States:

“In all criminal prosecutions the accused shall enjoy the right

to speedy and public trial, by an impsrtial jury of the state

and district wherein the crime has been committed ....

-1-



2, Eighth Amendment to the Constitution of the United States:
"iZxcessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishment inflicted.”

3. Fourteenfh Amendment to the United States Constitution: “...No
state shall make or enforce any law which shall abridge the pri-
vilegzes or immunities of citizens of the United Statesy nor shall
any State deprive any person of 1life, liberty, or property,
without due process of law; nor deny to any person within its
jurisdiction the equal protection of the law.”

4, Article 37.071, Texas Code of Criminal Procedure:

"(a) Upon a finding that the defendant is gullty of a capital
offense, the court shall conduct a separate sentencing proce-
eding to determine whether the defendant shall be sentenced
to death or life imprisonment. The proceeding shall be conduc-
ted in the trial court before the jury 2&s soon as practicable.
In the proceeding, evidance may be presented as to any matfor
that the court deems relevant to sentence... |

(b) On conclusion of the presentation of the evidence, at the
penalty stage of the trial, the court shall submit the
following: (1) whather the conduct of the defendant that caused
the death of the deceased was committed deliberately and with
the reasonable expectation that the death of the deceased
or another would result; (2) whether there 1s a probability
that the defendant would commit criminal acts of vlolence
that would constitute & continuing threat to society:; and (3)

if raised by the evidence, whether the conduct of the defen-

2w



dant in killing the deceased was unreasonable in response
to the provocation, if any, by the deceased.

(¢) The state must prove each issue submitted beyond a reasonable
doubt, and the jury shall return a special verdict of ‘yes'
or 'no' on each issue submitted.”

5. Article 37.0?, Texas Code of Criminal Procedure:

Sec., 3. Evidence of prior criminal record in all criminal cases

after a finding of guilty.

"(a) Regardless of the plea and whether the punishment be
assessed by the judge or the jury, evidence may be offered
by the state and the defendant as to prior eriminal record
of the defendant, his general reputation and his character.
The term prior criminal record means a final conviction
in a court of record, or a probated or suspended sentence
that has occurred prior te trial, or any conviction
material to the offense charged.”

6. Section 19,03, Texas Penal Code:
"ta) A person commits an offense if he commits murder as defined
under Section 19.02 (a)(1) of this code and:

(1) the person murders a peace officer or fireman who is acting
in the lawful discharge of an official duty and who the
person knows is a peace officer or fireman."”

7. Article 36.03, Texas Code of Criminal Procedure:

“At the request of either party, the witnesses on both sides

may be sworn and placed in the custody of an officer and

removed out of the courtroom to some place where they cannot

hear the testimony as delivered by any other witness in the..."

-3=



8. Article 36,04, Texas Code of Criminal Procedure:
“The party requesting the witnesses to be placed under rule may
designate such as he desires placed under rule, and thos&ng:sig-
nated will be exempt from the rule, or the party may have all
the witnesses in the case place under rule. The enforcement of
the rule is in the discretion of the court.” ‘

9., Article 36,05, Texas Code of Criminal Procedure:
"Witnesses under rule shall be attended by an officer, and all
their reasonable wants provided for, unless the court, in its
discretion, directs that they be allowed to go at large; but in
no case where the witnesses are under the rule shall they be
allowed to hear any testimony in the case.”

STATEMENT OF THE CASE

The following summary of the substantive facts of the offense
contained in the minority opinion by the Court of Criminal Appeals
of Texas is accurate and ie adopted herein:

"Houston Police Officer James Harris was on "K-9" patrol, his
only partner a police dog, on the evening of July 13, 1982, in what
was described as a lower middle class Mexican-American neighborhood
in Houston. At approximately 10:00 p.m. Harris spoke to & pedestrian,
George Brown, who informed him that a black "Cutlass*" had only
moments before attempted to run over Brown, forcing him into a ditch.
Other witnesses had seen this car ‘driving fast, . . spinning tires,
burning rubber.' Harris gave pursuit,

*Less than a minute later Harris came upon a black Buick with
red vinyl top stalled at the intersection of Edgewood and Walker.,
Harris stepped out of his vehicle, leaving the door open, and becko-

ned to the occupants of the Buick. Appellant, who was the driver,

-lf =



and his companion, Roberto Flores, approached Harris, One of the

two then shot Harris three times, the bullets entering the left side
of his face and exiting on the right. Three spent nine millimeter
cartridges were subsequently found beside Harris®' vehiocle, and

three bullets fired from a Browining nine millimeter pistol were
recovered from & house in the direction in which the slugs that |
killed Harris would have traveled. The shots proved fatal. Appellant
and Flores then fled on foot in an easterly direction from walker.

*At this time Jose Armijo and his two children, Jose, Jr., énd
Lupita, were driving west on Walker. From the passenger side of the
car, on the north side of walker, came a shot from & Browning nind
millimeter pistol that killed Armijo, Sr. Two nine millimeter
cartridges were found on the north side of the street. Also found,
on the south side of Walker, were two cartridges from a .45 caliber
pistol.

"Approximately an hour later Flores died in a shootout with -
Houston police, during which an officer waé also seriously wounded.
The shootout occurred outside the residence next door to which
appellant had been living, several blocks from the scene of Harris®
killing. Under flores' body was found a Browning nine millimeter
- pistol, which he had used in the gun battle with police. It was
positively shown this was the weapon that killed Armijo, Sr.; and
it is also reasonable to believe, although it could not be proved
definitively, that this gun killed Harris. Also found on Flores
' were a magazine containing 20 nine millimeter rounds, and Harris®

service revolver. Police found appellant at the same location,

-5



crouching behind & horse trailer. The .45 caliber pistol which had
been fired earlier was discovered wrapped in a bandana under the
trailer, two feet from where appellant was found.

"The sole contested issue at trial was whether Flores, rather
than appellant, shot officer Harris, The stafo produced five
witneasses, including Jose Armijo, Jr., who "saw" the éhooting and
testified that appellant was the perpetrator. Appellant and two
other eyewitnesses teatified, in essence, that Flores actually shot
Harris. The State's own witnesses contradicted one another as to
whioch man had run down the north side, which the south, of wWalker
-= 8 critical question, since whoever fled down the north side shot
Armijo with the same weapon used to kill Harris. No witness went
unimpeached, Thus we apparently have, in addition to the undispu-
ted testimony as set out in Part A, ante, nothing more than a
classic "swearing match."” Nonetheless, for reasons to be developed,
I believé that the testimony of Jose Armijo, Jr;. was critical to
the State's case. I turn first to examination of the testimony of
the State's other witnesses ~-eyewitnesses ., . .

"Armi jo, Jr., ten years old at the time of trial, testified
before any of the state's other eyewitnesses. Thus he gave the jury
its initial impression of the events surrounding the actual shooting
of Officer Harris,

*Armi jo testified that he was coming home from the auto parts
store with his father and sister when they noticed “"the black car"
and Harris®' vehicle blocking the intersection ahead. Armijo saw two
men with their hands on the hood of the patrol car, |

.



"1 ¥hat did you see?
A: The other one scratched his back.
Qs Wnich scratched his back?
A: The one that has long hair.
Qs All right., was the wman thét had the long hair closer to the
police officer when he had his hands on the hood or was
he the one farther away from the police officer?
A: Closer. |
Qs And what did yeu see that man do?
A1 He shot fhe police.

Q: Before he shot the police officer, did you see him do
anything with his hands?

A:s Yes, He acted like he was scratching his back.

Q1 When you said -- he took his hands from off the police car
- and acted like he was scratching his back?

A: Yes,

4: After he did that, what happened then?

Ag He took out the gun and shot the police.

W@t Do you know how many times he shot the policeman?
A: Hoe.

@t Did you see any fire coming from the gun when he snot the
police officer?

A: Yes,
Qs what did you see happen to the policeman after he was shot?
As He fell down on the ground.

Q1 Do you remember what the man was wearing that was standing
closar to the police officer, that scratched his back?

Al 185.
4t And came out with a gun?

A: Yes,



Q: What was he wearing?
A: A green shirt.

“When found, appellant was wearing a green shirt; and indeed, Armijo
apparently identified appellant in court as the man who shot Harrisj
but see n. 2, ante. One of the men, Armijo did not know which, then
took Harris® gun and "they started running and shootihg all over
the place." "The one with the green shirt" ran by the car and shot
into it, killing Armijo, sSr. ' |

"The State then elicited, still on direct, that at_the police
lineup early the next morning, Armijo, Jr., told police he could
jdentify no one, but that this had been "a l1ie."” Armijo explained
that he had not identified appellant because, as he said, "I was
scared he might come out and get me.”

»0On crossexamination Armijo's perceptions of the shooting itself
were not tested. Instead defense counsel focused on a statement
the boy had given police the night of the shooting in which he had
said he did not know what the two men looked like nor what they had
worn. Armijo admitted that at the lineup he had been told that ... .
the one way mirror would prevent those in the lineup from seeing
him. It was further established that, once he heard the first ahots,
Armijo pushed his sister to the floorboard of the car where they
remained until the two men had run well past them.

*Then, the following occurred, and with it were engendered
appellant‘'s three grounds of error at issue here:

»y: Has anybody talked to you adbout this case?

A: Yes.

Qi The Prosecution, the prosecutors, Mr. Bax and Mr. Moen?

g L P
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At

Yes,

Have the police talked to you?

Yes. A

Yesterday?

Yes,

Vid they talk to you any other times?

Yes,

vid thoy_tnlk to you saturday?

Ye8,

Jid they talk to you today7?

fes,

who talked to you?

I forgot his nanme,

. Bax7

a8,

and Nr. Noan:

1685,

Any police officera talk to you?

Yos,.

50 after you have talked to these people, you have changed
your complete version of the facts and they are completely
Aifferent from what you told the police back on the night
of the incident; isn't that corrsct? ,
Yea,"

HOW THE FEUERAL <UBSTIONS WilE
KAISED ANJ JECIDED BELUW

a4t the conclusion of the crossexenination of the witnass .rmejo,

Jr., there was an outburst "from a wonan in the back of the court-

roon,” later shown to be iarie aruwljo, Josse Armije, Jr.'s, mother.

-



She was escorted out by the bailiff, not to return until she herself
testified toward the end of the State's case in chief. Thus she did
not hear the bulk of the State's eyewitnesses testimony. Buf, though
she spoke no English, she did hear her son's testimony, translated
to her by her sister-in-law,

After a hearing, and over repeated objections «=- including that
admission of Mrs, Armijo's testimony violated the trial court's
own order at the beginning of trial that all witnesses be placed
under the ‘rule, Marie Armijo was allowed briefly to take the witness
stand and testify through an interpreter. She testified that on the
night of the shooting she had gone to the hospltal where her husband
had been taken, while Jose, Jr., went to the police stafion to give
a statement. She did not see Jose again until 8:30 the following
morning. At this time he cryingly told her:

". . . that he had seen the person that had done it and

he was able to identify the person, but he was very

much afraid to tell the police about that and didn't

think he should tell them."
Further, she_festified that since_his father's death, Jose, Jr., had
not beén the same cérefree child as before, and that he was afraid
of the person that had shot his father. It was established that on
the Saturday prior to her testifying, Marie Armijo had informed
prosecutors that her son could identify the killer. Finally she
confirmed that her son had also been afraid to testify at trial1 .

On crossexamination it was established that Marie Armijo had
made the outburst at the end of her son's testimony, which had

been transiated for her. Then:

J_-/ .
See footnote 5 at Judge Clinton's dissenting opinion.
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*Q: Have you talked to your son since then?

A: Yes, sir.

Q: Did you talk to your son yesterday?

A: Yes, about he was a witness and what was the truth.

Q: Did he talk about the facts in this case?

At Yes, sir"
Again objéction was made that the witness had been allowed to tes-
tify in violation of the rule. The objection was overruled.

' The two-step approach of the Court of Criminal Appeals of Texas:

On direct appeal, Petitioner asserted that the trial court in admi-
tting the testimony of Marie Estelle Armijo in violation of the rule
for sequestration of witnesses., Article 36.03, Texas Code of Criminal
Procedure. See Slip opinion at Pp. 39Q The majority in the Court's
rejected Petitioner's claim by adopting the following two-step
approach in answering the question of whether a trial judge has
abused his discretion in allowing a violation of "The Rules"

"The appellate court must first determihe what kind of

witness was involved, If the witness was one who had

no connection with either the State's case-in-chief or

the defendant's case~in-chief and who, because of a

lack of personal knowledge regarding the offense, was

not likely to be called as a witness, no abuse of

discretion can be shown. On the other hand, if the

witness was one who had personal knowledge of the

offense and who the party clearly anticipated calling

to the stand, then the appellate court should then

apply the Haas test as amended above and in Archer."
The Court concluded: "In the instant case, Mrs. Armijo had no perso-
 nal knowledge of the offense. Although her husband and children
were directly involved, she was not present during the commission
of the offense and thus could shed no light on Appellant's invol-

vement. Only after her son's identification of appellant was
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impeached by & prior inconsistant statement was it necessary for the
5tate to put Mrs. Armijo on the stand. Consequently, we find her to
be the same type'of witness as Feggy Stevens,in Green v. State,
supra. Although not intended to be a witness, because of events which -
occurred during the trial, Mrs. Armlijo became a necesasary witnass.
3ased on the record before us, we are unable to say that the trial
court abused its discretion in allowing Mrs. Armijo to testify."
Id., at 51ip opinion Pp. 39-40.

‘UHADJUDICATED EXTRANEQUS OFFENSES

At the punishment phase of the trial evidence was introduced to
show that Petitioner, Roberto Flores and Enrico Lunas Torres, commi-
tted a robbery at a gun store only five days before the instant
offense. The witnesses who testified to this effect did not appear
to have identified the Petitioner prior to trial, nor the record
‘reflects that Petitioner was placed in a police lineup for such a
purpose., The record is silent as to whether defense counsel knew
in advance that the State was going to adduce suéh unad judicated
extraneous robbery.

In direct appeal the Petitioner asserted that the trial court
erred in admitting into evidence at the punishment phase, an extra-
neous offense for which a final conviction had not baen obt.ainsd
and for which no formal notice had been provided, in violation of
due process of law and the equal protection of the law.

In the majority opinion, the Court, in determining whether leti-
tioner's due process right was violated or not, went on to siata:

“Phis Court has previously held that, absent a showing
of unfair surprise, proof of unadjudicated, extraneous

offenses at the punishment staze of a capltal case is
admissible.” '

-]2e



In deciding Petitioner's claim adversily to him, the Court concluded:
“Appellant does not make a claim that he was surprised by the intro=-
duction of this evidence, nor did he make such claim at trial.” The
Court 4id not address Petitioner's Equal Protection claim,
ARASONS FOR GRANTING THE WRIT

I. Violation of “lhe Aule" Issue

Article 36.03, lexas Code of Criminal Procedure reads in relevant
part.

“At the request of either party, the witnesses on both

sides may be sworn and placed in the custody of an

officer and removed out of the courtroom to some place

where they cannot hear the testimony as delivered by

any other witness in the cause. This is termed placing
witnesses under the rule,"

"The purpose of the rule is ‘'to prevent the testimony of one
witness from influencing the testimony of another.' cook v, State,
30 Tex. App. 607, 18 5.W. %12 (1892). The genesis of the rule lis
said to lie in the History of Susanna, a book of the Apocrypha:

"The story of Susanna is familiar, Her accusers

testified in the presence of each other to her gullt,.

She was about to be condemned when Daniel interposed,

saying: ‘'Put these two aside, one far from another,
and I will examine them.' His examinatlon disclosed
such discrepancies in their testimony as resulted in
the release of Susanna and the condemnation of her
accusers., Since then the importance of the separation -
of witnesses has been regarded as a valuable adjunct
to0 the cross-examination of witnesses and a right
accorded whenever demanded in the trial of causes
(citations omitted)."

Bishop V. State, 81 Tex. Cr. Ke. 96, 194 s.i. 389 (1917).

"It had long been held under the common law that *'the adinicsie
bility of witnesses who have violated the rule, or who have not
been placed under the rule, is within the sound discretion of the

court, and such discretion will be presumed to be correctly
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exercised until the contrary appears.' Cook v..State. supra. That
holding was essentially codified in Art. 645, Vernon's Ann. Code of
Criminal Procedure (1925), now article 36.04, V.A.C.C.P., which
provides, Ainter alia, that 'the enforcement of the rule is in the
discretion of the court,®' see Wilson v, State, 158 Tex. Cr. R. 334,

255 3.W.2d (1953), and was most recently reiterated in Green V. State,

682 5.W.2d 271 (Tex. Cr. App. 1984).
»Phe trial court abuses its discretion when its refusal to
enforce the rule works to the injury or prejudice of the accused.

Hougham v, State, 659 S.W.2d 410 (Tex. Cr. App. 1983); Haas v, state,

498 3.W.2d 206 (Tex. Cr. App. 1973). Relevant criteria for determi-
ning injury are (1) whether the witness actually heard, either (2) |
a defense witness whom he then contradicts, or (3) a prosecution
witness whose testimony he subsequently corroborates, (4) on an issue
of fact bearing upon guilt or innocence. Hougham v, State, supra -

(Clinton, J., concurring)s Day v. State, 451 S.W.2d 508 (Tex. Cr.App.

1970); Wilson v. State, supra. Archer v, State, 703 5.W.2d 664 (Tex.

Cr. App. 1986).

"The record clearly indicates that Mrs. Armijo actually heard
the testimony of her son. Though that testimony had to be translated
~ to her, her outburst and explanation for it indicate that she well
understood the testimony which she subsequently corroborated. Further-
more, during the interim between her son's testimony and her own,
they discussed the facts and ‘what was the truth.' Thus the only
impediment to a finding of abusé of discretion on the part of the
trial court in allowing Mrs. Armijo's corroborating testimony is a

determination whether what she corroborated was ‘an issue of fact
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bearing upon guilt or innocence.’' To this end, it is appropriate to
take a glance at the evidence upon which the Jury relied to find
Petitioner, not Roberto Flores, killed Officer Harris.

“Jose Arnmijo, Jr., was the only State's witness who saw both
Fetitioner and Flores and could testify unambiguously that Petitio-
ner perpetrated the shooting. iis were the only peroebtions that
went unimpeached. see: Judge Clinton's dissenting opinion at part IB.

The critical factor for the jury in assessing Jose's teétimony.
in view of his prior inconsistent statements to police, was his
eredibility as a witness. In anticipation of this, and to soften its
inevitable effect upon the jury, the State elicited the prior state-
hent. along with an explanation, during Jose's direct testimony. |
A great deal depended upon the plausibility of the explanation, and
a blow to that could prove eritical. Thus, though Marie Armijo did
not teatify to facts bearing directly upon determination of Petitio-
ner's gulilt or innocence, her testimony directly impacted the credi-
bility of the witness whose testimony most bore upon Petitioner's
gulilt or innocence. Having heard her son's tqstimony. she was in
an 1deal'position to know precisely how to testify in order to
rehabilitate him. There is & considerable likelihood her testimony
affected the jury's verdict -- indeed, it may have sealed the finding
of guilty in a case otherwise rife with doubt.

m‘he majority finds the situation in Green v, state, supra, analo-
gous to that here, and thus concludes there has been -=- indeed, there

‘can be' -~ no abuse of discretion shown. Green, however, 1s easily

distinguishable. There the witness Stevens had been in attendance

the entire trial and had ove:heard Green speaking informally in the
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courtroon. Thus she was in a position to dispute defense testimony
that Green did not have a speech impediment, which was eritical
issue in the case. ilowever, sStevens ‘was apparently not connected
with the case in any way and simply heard (the defendant) speak.'
<he same cannot be said of ilarie Armijo. iler husband had been shot
to death only moments after the events in issue at Pétitioner's
trial, and her son was the'state'é'ﬁrinoipal witness, ller emotional
{nvestment in the case was clearly manifested by her outburst in
the courtroo& at the conclusion of Jose's testimony

"The majority derives far more from the somewhat lean analysis
in Green than will withstand scrutiny. From tne language quoted
the majority identifies a ‘'two-step approach' to measuring abuse
of discretion in enforcement of the rule. If the witness had no
connection with the proponent's dase in chief and was not contempla-
ted as a 'likely* witness at the outset 'because of lack of perso-
nal knowledge regarding the offense,' 'no abuse of discretion can
be shbwn.' Only 'if the witness was one who had personal knowiedge
of the offense and who the party clearly anticipated calling to
the stand' will the test as refined in Archer v, State, supra, even
come into play. In other words, rebuttal or impeachment witnesses
are effectively insulated from enforcement of the rule. Green did
not purport to mandate such a 'two-step approach, ' however. There
the Court merely observed that there are two identifiable classes
of witnesses: those who were initially placed under the ruls, and
those who were not bacause not originally believed to be nacessary
either to the s5tate's case in chief or to rebut anticipated defenso

evidence. There is no suggestion that a prejudice analysis would
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be inapposite to an appellate determination of whether permitting

the testimony of a member of the latter class who has listened to

all or portions of the trial was an abuse of discretion. There is

only the observation that the witnesa Stevens was 'not connected

with the case in any way « « «' By this it could be properly perceived
that the Court meant it could imagine no respect in which 3tevens®
having heard the evidence at trial could have influenced the substance
of her testimony.”-

Considering the correlation of the above delineated faotors,

the thrust of the Fetitioner‘'s olaim is that the admission of :rs.
Armijo's testimony in violation of the rule deprived retitioner of

his right to a fair trial and to due process of law, and an evalua-
tion of the constitutionality of the Texas Courf of Criminal Appeals®
“two-step approach” in answering the question of whether a trial

judge has abused his discretion in allowing a violation of “The Rule”
is both a substantive and a procedural dus process question.

II. The Unadjudicated Extraneous Offenses Issue

in this case, the 3tate had the burden of proving beyond a rea-
sonable doubt that “there s @ probability that the defendant would
commit criminal acts of violence that would constitute a continuing
threat to society.” Texas Code of Criminal Procedure, Article 37.071
(b)(2). To that end, the state adduced into evidence unadjudicated
extraneous offense of armed robbery. Fetitioner was not glven notice
of the 3tate's intention to use that offense at the punishment phase,
nor did the trial court instruct the jury that it could consider
the evidence only if they believed beyond a reasonable doubt that

Petitioner committed the unadjudicated armed robbery and only as
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they related to the second special issue.

wWhile Texas has found that the admission of unadjudicated extra-
neous offenses is not of constitutional significance and have requi-
red merely that the evidence be relevant, see iiilton v. State, 599
S.N.2d 824 (Tex. Cr., App. 1980) (en banc), Cert. denied 451 U.J.
1031 (1981), this Court has consistently held that in any procee-
ding to enhance punishment "the fundamental rights of the defendant
with respect to the ascertainment of his liabllity to the increased
penalty must be fully protected." Graham v, west Virginia, 224 U.s.
625 (1912); Chew;gg_y..Cunningham. 368 U.c. 443 (1963).

Nowhere is this principle more firmly established than with
respect to a sentencing trial in which the defendant faces execution.
*Pundamental principles of procedural fairness apply with no less
foroe at the penalty phase of a trial in a caplital case than they
do in the guilt-determining phase of'any criminal trial." tresnell
v, Georgia, 439 U.5. 14, 16 (1978); See also Gardner v, Florida,

430 U.s. 349 (1977).

The use of unadjudicated extraneous offenses at the lexas capital-
sentencing procedure presents a serious constitutional issue, as it
subverts a capital-defendant ‘s right to an impartial jury, and the
principle (*“In the need for reliability in the determination that
death 18 the appropriate punishment") so often ennunciated by this
Court as well,

Certainly, the use of unadjudicated extraneous offenses at the
sentencing phase increases the posaibility of a death sentence, and
hence they may be relevant to punishment. However, thay, too increa-

ses the possibility of encouraging prosaecutors to carve extraneous



of virtually anything regardless of whether the evidence to be
adduced satisfies the requirement of proof beyond a reasonable doubt

or not. See Jantana v. 3tate, 714 5.W.2d 1 (Tex. Cr. app. 1986)} For

if the evidence do not satisfy the standard of proof beyond a reaso-
nable doubt, the inflamatory effect in the minds of the jury will
still remain. As reasoned by Justice HMarshall, joined by Justice

Brennan, in wWilliams v. Lynaugh, Uu.s, , 98 L.2d. 24 (1987),
*a jury that already has deoided (concluded) unanimously that the
defendant is a first-degree murderer cannot plausibly be éxpected
to evaluate charges of other oriminal conduct without blas and
prejudice.”

In the instant case, Petitioner suffered the overwhelming preju=-
dice inherent in the allegation of the particular extraneous
unadjudicated offense of armed robbery. The unproven allegations,
particularly that the Petitioner participated in the aggravated
robbery of a gun store, with intent to obtain firearms for use in

criminal acts involving violence (see Slip opinion at Pp. 13), were

so prejudicial that no generaligzed "reasonable doubi" instruction
(as given in this case) focused only on special issue lo. 2 could
ever cure the ovaerwhelming prejudice. -ee: e.g., michelson v, United
states 335 U.s. 469, 475-76 (198%),
III. The Equal Protection Issue

As Justice Marshall observes In his dissent opinion to the

denial of certiorari in williams v, Lynaugh, supra, the Texas rule

on admitting evidence of unadjudicated extraneous offenses also
raises Fourteenth Amendment Equal Protection considerations. lsxas

forbids the use of such evidence in sentencing determinations in
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non-capital cases recognizing their extreme prejudice. In providing
extra protection in non-capital sentencing decisions, Texas is
Subverting the notions of equity and justice, This Court has repsa-
tedly recognized that the finality and horror of capital sentencing
decisions are qualitatively different than other sentencing deter-
minations and "there is a corresponding differen¢e in the nased for
reliability in the determination that death is the appropriate
decision in an specific case."™ Woodson v. Worth Carolina, 428 i.s.

280, 305 (1976). For Texas to provides greater protection to defen-
dants in non-capital cases as opposed to capital murder cases is
irrational and violative of Petitioner's equal protection rights
under the Fourteenth Amendment to the Constitution of the United
States,

In feber v, Aetna Casualty & Surety Company, 406 U.s. 173, 92
S.Ct. 1400 (1972), this Court ennuncizted the test to determine

the validity of statutes under the Equal Protection Clause =as
follows:

"What legitimate state interest does the classifi-

cation promote? 4hat fundamental personal rights

might the classification endanger? Id, at U.3.

173, 5.Ct. 1405,

#hile it may be presumed that the State has an interest in exac-
ting the death penalty, and to that end, evidence of extraneous
Tde_ '

offenses is relevant, thet .tate‘s interest does not outweigh the
letitioner*'s interest in reliability and equality. On the other hand,
the use of unadjudicated extraneous offenses at the capital senten-
cing phuse endanders ietitioner's rights to a fair and impartial

trial, and due process of law as well,
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CAUSE NO. 69,081
IN THE COURT OF CRIAINAL APPEALS
CF TEXA5, AUSTIN, TEXas
RICARDO ALUARDIE GUEKRA eeeccccscrsscncsccccscscscssse APPELLANT
va,
PHE STATE OF THXAS e esedesesssssanssonsssasssasees AFPELLEE

APPELLANT®S MOTION FOR AR EXTENSION OF TIWE
IN #HICH TO FILE #OTION FOR RE«HEARING

TO THE HO:ORABLE JUDGE3 OF THE SAID COURTs

NOW COXES Ricardo Aldaype Guerra, Appellant in the above styled
and numbered céuse, and by himself respectfully moves this honrable
Court to entertain and grant this (his) ilotion fdr an Exfansion of
Time in vhich to File Motion for Reheariné. for a period of fifteen
(15) additional days, pursuant to Rules 100 and 230 of the Kules of
Post Trial and Appellate Frocedure In Criminal Cases, and in support
hereof Appellant will show this Court the following:

1. The Appellant was convicted of the offense
of capital murder and the triallcourt assessed his punishment at
death after the jury affirmatively answered the 1ssues submitted to
them at the punishment phase of the trial.

2. Once Appellant had been adjudged guilty of
capital murder and sentence to death, the trial court, having found
that Appellant was too poor to hire and couldn't hire an attorney
to perfect his appeal, proceeded to appoint iir. dichael 3. Charlton

to represent him on direct appeal,
3. On May &, 1988, this Court affirmed the -
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judgment of conviction and sentence of death of Aappellant, and at

such a time #ir. Xlchael 3. Charlton was relieved of all obligations
with Appellant, as criminal defendanta do not have a constitutional
or statutory right to counsel to pursue motions for rehearing or

applications fof review in the Supreme Court of the United otates.

4., The appellant wrote to his appeal attorney
as soon as he learnaed of this Court's decision in his case.'to discoé fﬁ

ver whether he (iir, Charlton) is intending to ;emain on his case

(voluntarily) or not. The Appellant, however, hasn't heard from him
as of yet, and he has reasons to belleve that his appeal attorney

i3 not ¢oing to represent him any further.

5. The Appellant also wrote to the honorable
Thomas Lowe, as soon as he learned of this Court's decision (on ifay
5th), and requested from him a copy of this Court's opinion . The
Appellanf. however, hasn't received & copy of it as of yet, and as
of this writing, the Appellant has less than five working days in
which to file his motion for rehearing. -

6. since it is indispensable that the Appellant
reads this Court's opinion, in order to prepa.re and file a meaning-
ful motion for rehearing, the granting of this notion should be deemed'
appropriate. |

7. The appellant will diligently prepare and
file a motion for rehearing in this Court should this Court grant
him the fifteen (15) d#ys extension of time herein being requested.




C C

WHZRZFORE, the .Appellant prays that this Court grant nim fifteen
(15) extension of time in which to file a motion for rehearing in
this cause, and such other and further relief to which the appellant
may be entitlﬁdwin justice and ejuity.

NES PECTFULLY 2UndITTED,

RICARIU ALDREL GUnnna
Tedece #¥0007227
£11lis Cne uUnit
iluntsville, Texas 77343

CERTIFICATE OF OERVICE

" I hereby certify that a true copy hereof has been served upon
the ippellate section of the Harris County Jintrict attorney‘s
Office and upon the state Prosecuting Attorney, i’.0. Box 12405
Austin, iexas 7?8711 by mailing same with duly affixed postage in
the U.5. Postal service this 12 day of :ay, 1988,

dicardo Aldagpe Cuerra
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CAUSE NO. 69,081
IN THE COURT OF CRIAIRAL APPEALS
OF 1&Xad, AUSTIN, DEXAS
RICA:{DO i\LL)‘:‘*~)E GUE:‘!RA ..l...'...'l..lOl.OOQQQQOOOQIRPPLaLL-:‘NT
V3.

bR

.r}iE l‘r-l‘r‘-‘; OF zh‘-;-;':lu l..l..".l.........‘....Q...'.....AL)PLLJ‘JEE

APPELLANT®*S MOTION TO STAY I35UANCE
OF HANDATE

TO THE HOMCHAZLE JULGLES Ob THE SAID COURT:s

Subject to Appellant's Motion for ;eave to File Appellant's
ifotion for ﬁeh;aring and this honorable Court's Order thereon, comes
now Ricardo Aldagpe Guerra, Appellant in the above entitled and
numbered cause and by himself moves that issuance of the mandate of
affirmance in this cause be stayed pending tﬁa filing and deterni-
nation of a timely petition for a writ of certiorari in the supreme
‘Court of the United states; or, in the alternative, for a period of
sixty (60) days in which to apply to a justice of the supreme Court
of the United states for a stay of execution pending the filing
and determination of a timely petitién for a writ.of certiorari. In
3upport of the aforesaid motion, Appellant would show the Court as

foliowa:

1. The Appellant was convicted of the offense
of capital murder and the trial court assessed his punishment at
death after the jury affirmatively answered the issues subaitted to
them at the punishment phase of the trial,

-1-
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5. Unless a stay is granted, the méndate of
this Court will issue, an execution date will be set, and sppellant
will be subject.to execution without having the opportunity to
present to the .upreme Zourt of the United states the substantial

constitutional questions set forth atove, and others as well,

WHLAZFCHL, the Appeilant prays the issuance of the mandate in
this cause be stayed pending the filing and determination of timely |
petition for a writ of certiorari in the Jupreme Court, or, in the
alternative, for a period of sixty (60) days.

nELPECLE Ul»l-r -JDJ"LLL‘J:}.:

RIC AJ0 ALL:kVL SUoARA
TeDeCe #000727

Ellis One Unit, G- 15
Huntsville, Texas 77343

SERTIFICATE QF SENVICE

]

I hereby certify that a true copy hereof has been served upon
the Appellate section of the larris County Jistrict Attorney s
office and upon the otate rrosecuting Attorney, P.0. box 12405
Austin, Texas 78711 by mailing same with duly affixed postage in the
U.3s Postal service this _12 day of .ay, 1988.

rnicardo «ldafpe Luerra
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CAUSE NO. 69,081
"IN THE COURT OF CRIMINAL AFPPEALS
OF TEXnas, AUSTIN, TEXAS
RICARDO ALUAFE GUERRA eueeeeosesacasssansscosnsesss AFPELLANT
Vs, "
THE 3TATE OF TEXAS seeesedesacossesvcserascscsssseee APPELLEL

IOTION FOR LEAVE TO FILE /OTION
FOR_RE-HiZAR ING

TO ThHe HONOnABLE JUDGES OF S5AID CCURT:s

COMES NOW RICARDO ALDAPE GUERRA, Appellant in the foregoing Styled
and numbered c;use, and by himself on rehearing only, moves this
honorable Court for leave to file his Motion for Hehearing in the
foregoing styled and numbered cause, whicﬁ is'incorporated héiein
by reference in the interest of brevity, and in addition to the matters
set forth therein will show this honorable Court thét this Court's
opinion in the foregoing styled énd numbered cause delivered on nay
L, 1988, is erroneous for the reasons set forth in the iiotion for
rehearing accompanying this document.

WHEREFORE, PREMISES CONSIDSRED, the Appellant respectfully moves
this honorable Court to grant leave to file his iotion for Kehearing
herein,

RESPECTFULLY SUBMITTED,

RICARDO ALUAPE GUERRA
I'.D.C. #000727

Ellis One Unit, H=-17
Huntsville, Texas 77343




ERTIFTSATE OF SZRVICE

I hereby certify that a true copy hereof has been served the
appellate Jection of the Harris County Jistrict Attorney's Office
and upon the state Prosecuting Attorney, r.0. Box 12405 Austin,
Texas 78711 by mailing same with duly afiixed postage in the U.s.
Postal service this 16th day of iiay, 1988.

kicardo aAldape uuerra
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CAUSE NO. 69,081

IN THE TEXAS COURT OF CRIMINAL APPEALS
AUSTIN, TEXAS

RICMDO ALDAPE GUERRA 9 0 00 0 0 6 00 0 0 8 000 GO O S G OO OO SOOI COODS APPELLIWT
VS,

THE ST‘L\TE OF TEXAS ....l..'...‘I...............l.....VAP\PELLEE

APPELLANT'S PRO SE MOTION FOR REHEARING

TO THE HONORABLE JUDGES OF SAID COURT:

COMES NOW RICARDO ALDAPE GUERRA, Appellant who was found guilty
of the offense of capital murder and following the presentation of
evidence on the issue of punishment, the jury answered affirmatively
two special issues submitted to them in accordance with Article
37.071 of the Téxas Code of Criminal Proceduée. Appellant wa;
accordingly sentenced to death. This honorable Court, on iay 4; 1988,
issued an opinion affirming both the conviction and sentence of death
of Appellant for the offense of capital murder. Accordingly, the
Appellant, by himself'on rehearing, respectfully moves this Court to
grant réhearing in the foregoing styled and numbered cause pursuant

to Rule 100 of the Rules of Post Trial and Appellate Procedure in

criminal cases. In support of the aforesaid motion, the Appellant

~ would show the following:

e e s.'{'ez_’l.

1. In Ground of Error Number Sissezmm (17), the
Appellant asserted that the trial court erred in admitting into
evidence during the punishment phase, an extraneous offense for
which a final conviction had npt been obtained and for which no
formal notice had been providéd. In the majority opinion in the
instant case, with respect to this ground of error, thi honorable

-1~
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'Court,'in determining whether Appellant's due process right was
violated or not, went on to state:

“This Court has previously held that, absent a
showing of unfair surprise, proof of unadjudi-
cated, extraneous offenses at the punishment
stage of a capital case is admissible."”

In deciding Appellant's claim adversely to him, this Court con-
cluded: "Appellant does not make a claim that he was surprised by
the introduction of this evidence, nor did he make such a claim
at trial."

This honorablé‘Court's rule to the effect that ébsent a showing
of unfair surprlse, proof of unadjudicated extraneous offenses at
the punishment stage of a capital case is admissible, is constitutio-
nally infirm because it erodes the fair notice requirement of the

due process clause of the Fifth Amendment --one of Appellant's most
guarded rights. In re Oliver, 333 U.S. 257, 68 5.Ct. 499 (1948).

In a well considered dissent to the denial of certiorati in

Williams v. Lynaugh, U.S. » 98 L.Ed.2d (1987) Justice

Marshall, joined by Justice Brennan, evaluates in detail the constie-
tutionality of this Texas procedure. The analysis is directly appli-
cable to this ground of error.

Allowing the introduction of non-adjudicated extraneous offenses,
parficularly without the benefits of a formal notice of the State's
intention to use them at the punishment stage, and of 2 limiting
instructions (that the jury could consider the evidence only if they
believed beyond a reasonable doubt that'Appellant cdmmitted the
unad judicated offense and only as they related to the second special
issue), is aiviolation of the due process protections of the Fifth _
and Fourteenth Amendments and the special Constitutional safeguards o

mandated in capital cases under the Eighth Amendment. See e.g.,
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Eddings v. Oklahoma, 455 U.5., 104, 117--18 (1982) (0'Connor, J.

concurring) ("Because sentences of death are 'qualitatively different’
from prison sentences, this Court has gone extraordinary measures to
ensure that the prisoner sentenced to be executed is afforded process
that will guarantee, as much as is humanly possible, that the sentence
was not imposed out of wﬁim. passion, prejudice or mistake.").

This Court, in rejecting Appellant's ground of error, makes much
of the fact that the State gave to the trial attorney access to the
entire State's file, and hence that Appellant does ﬁot claim unfair,
surprise., By focusing on th. . generalized assumptioﬁ (that the trial
attorney knew.that the State was going to adduce the extraneous
offense herein discussed), the Court ignores the overwhelming pre ju-
dice inherent in the allegation of that ﬁérticular extraneous
unad judicated offense. The unproven allegations, pafticularly that
the Appellant participated in the aggravated robbery of a gun store,
with intent to obtain firearms for use in criminal acts involving
violence (see: Slip opinion, page #13), are so prejudicial that no
generalized "reasonable doubt" instruction (as given in this case)
focused only on special issue No. two (2) could ever cure the over-

whelming prejudice. See; e.g., iichelson v. United States, 335 U.3.

L69, 475-76 (1984),., This Court's rule to the effect that absent a
showing of unfair surprise, proof of unadjudicated extraneous offenses
at the punishment stage of a capital case is admissible, as it was
épplied to this case, runs afoul of the vagueness doctrine. See: e.g.,

Grayned v. City of Rockfold, 408 U.5. 104, 108 (1972).

This Court failed to address Appellant's claim that the admission.

of the unadjudicated extraneous offense of aggravated"robbery at the =
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punishment stage.

As Justice Marshall notes in his dissent to the denial of certi-

orari in Williams v. Lynaugh, supra., the exas rule on admitting

evidence of unadjudicated extraneous offenses also raises Fourteenth
Amendment equal protection considerations. Texas forbids the use of

such evidence in sentencing determinations in non-capital cases

recognizing their extreme prejudice. In providing extra protectioh

in non-capital sentencing decisions, as a prominent lawyer put it,
Téxas rule turns traditional Constitutional wisdom on its head. The
Supreme Court has fepeatedly recognized that the finality and horror
of capital seﬁtencing decisions are qualitatively different than
other sentencing determinations and “there is a éorresponding diffe-
rence in the need for reliability in the determination that death

is the appropriate decision in a specific case."” WObdson. v. North

Carolina, 428 uU.5. 280, 305 (1976, see also, Eddings v. Oklahoma,

kss y,5. 104, 117-18 (1982). For the Texas Courts to provide greater
protection to defendants in non-capital cases as opposed to capital
murder cases is irrational and violative of Appellant's equal proc-

tion rights under the Fourteenth Amendment.

2. In Ground of Error Number Eleven (11), the
Appellant asserted that the trial court erred in admitting the
testimony of lkarie Estelle Armijo in violation of the rule for seques=-
tration of witnesses. The majority in this Court's opinion rejected
the Appellant's claim, and the Honorable judges Clinton and Teague

dissented to such a rejection.

Appellant, in the interest of brevity, respectfully incorporates -

el

by reference the arguments and authorities set forth in support of

b




of this Ground of Error in the dissenting opinion of the Hnorable

judge Clinton.

3. The Appellant, by filing this fiotion for

Rehearing, does not waive any other ground heretofore presented to
this honorable Court. A

WHEREFORE, PREMISES CONSIDERED, the Appellant respectfully moves
this honorable Court to grant this iotion for Rehearing and reverse
the judgment in the foregoing styled and numbered cause and remand
this cause to the 248th District Court of Harris County, Texas, for
a new trial for the reasons stated hereinfore.

Respectfully submitted,

Ricardo Aldape Guerra
T.D.C. #000727

Ellis One Unit
Huntsville, Texas 77343

CERTIFICATE OF SERVICE

I hereby certify that a true copy hereof has been served upon
the Appellate Section of the Harris County District Attorney's
Office and upon the State Prosecuting Attorney, P.0. Box 12405
Austin, Texas 78711 by mailing same with duly affixed postage in
the U.S5. Postal Service this 16th day of liay, 1988.

Ricardo Aldape Guerra
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SUPREME COURT OF THE UNITED STATES
OFFICE OF THE CLERK
WASHINGTON. D. C. 20543

August 10, 1988

Mr. Ricardo A. Guerra #000727

Ellis One Unit - -
Texas Dept. of Corrections

Huntsville, TX 77343

‘Re: Ricardo Aldape Guerra, Applicant v.
Texas
- V. Texas
No. 88-5237

Dear Mr. Guerra #000727:

The petition for a writ of certiorarti in the
above entitled case was docketed in this Court on
August 6, 1988 as No. 88-5237.

A form is enclosed for notifying opposing
counsel that the case was docketed.

Very truly yours,

Joseph F. Spaniol, Jr., Clerk

”’ﬁu&b&&% A ‘ GD&LAM
Kimberly A. Parfer

Assistant

Enclosures
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. ", SUPREME COURT OF THE UNITED STATES
{ | o

1

Petitioner—Appellant

Respondent—Appeliee

To . v ' — Counsel for Respondent—Appellee:

YOU ARE HEREB';’ NOTIFIED that a petition for a writ of certiorari—an ap-
peal—in the above-entitled and numbered case was docketed in the Supreme Court of the

United States on the day of . , 19

- At the request of the Clerk of the Supreme Court, we are sending attached hereto
an appearance form to be filed with the Clerk by the counsel of record who will represent
your party. The form should be filed at or before the time you file your response to our
petition—jurisdictional statement.

Only counsel of record can expect to receive notification of the Court’s action(s)
in this case. - '

Counsel for Petitioner—Appellant

City, State and Zip Code

Telephone Number

NOTE: Please indicate whether the case is a petition for certiorari or an appeal by cross-
ing out the inapplicable terms. A copy of this notice should NOT be filed in the
Supreme Court. : - A

CO-75A
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APPEARANCE FORM

SUPREME COURT OF THE UNITED STATES
R No.

vs.

The Clerk will enter my appearance as Counse! of Record for

(Petitioner or Appellant) | y (Respondent or Appellee)

(Please list names of all parties represented)

-0 Petitioner(s) O Respondent(s)

who IN THIS COURT is [ Amicus Curiaes

0 Appellant(s) O Appellee(s)

1 certify that I am a member ¢_>f the Bar éf _._the Supreme Court of the United States:

(Type or print) Name __

Signature

OMr. D Ms O Mrs. D Miss

Firm

Address _

City & State - Zip

Phone ( )

CO-73A

ONLY COUNSEL OF RECORD SHALL ENTER AN
APPEARANCE. THAT ATTORNEY WILL BE
THE ONLY ONE NOTIFIED OF THE COURTS
ACTION IN THIS CASE. OTHER ATTORNEYS
WHO DESIRE NOTIFICATION SHOULD MAKE
APPROPRIATE ARRANGEMENTS WITH COUNSEL
OF RECORD. ’ :

ONLY ATTORNEYS WHO ARE MEMBERS OF THE
BAR OF THE SUPREME COURT OF THE UNITED
STATES MAY FILE AN APPEARANCE FORM.

IT IS IMPORTANT THAT ALL REQUESTED
INFORMATION BE PROVIDED.
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Ricardo Aldape Guerra #b.l. 727
El1lis One Unit, H=-17
liuntaville, lexas 77343

August 9, 1988

Mr, iiichael B. Charlton
attorney a2t law

3934 F.i. 1960 west #215 .
nouston, Ilexas 77068

Jear sir., Charltons

Upon the Courti's affirmance of my case, I wrote to you and asked
vou whether you were going to remain on my case or not --of course,
i wanted you to., However, you neglected my letter, and as of this
writing I haven't heard from you. In addition to your silence, you
haven't taken any action in my case, since it was affirmed by the
Court. 4s a result of your "stand-s3till" attitude, I have been
obligated to file my own motions for rehearing and for stay of
execution, and to petition the United Jtates Jupreme Court for a
writ of certiorari as well. The date for filing the writ was due on
Auust 3, 1988, I felt that it was important to file 1t, mainly, to
stall for time, and to prevent the State from pushing me through
the federal court(s) without the assistance of an attorney. At any
rate, I learned from reliable sources that you are campaining for
a judgeship, and, vresumably, it must be more important to you than
my case, since it is important that I have an attorney at this stage
in my apneal process, and since it is readily apparent that your
interest on your campain outweighs any possible interest you may
have on my case, I would hereby cordially inform you that I'm no
longer counting on you to provide me legal assistance. I will be
asking the Capital Punishment Clinic and the NAACP? to help me find
a volunteer practitioner.

Please know that I appreciate everything you did for me as my
avreal attorney. Thanks!

3incerely yours,

Ricardo Aldape uuerra

ccs vir, Tanya E., Coke, Director of Research
NAACP, New York

cc: file
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IN THE

SUPREME COURDI OF THE UNITED LTAMIS
Octuber Terwm, 1988

RICARDO ALDAPE GULRRA,
Pgtitioner

Vs, DEATH PENALTY CAGE

JAMES A. LYNAUGH, Director,
Texas vepartment of Corrections,

Respondent

[l =D -1 — Ll -t -1 3 —1 =311 ]
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QULLT VNG PRESLITED

1. dhether the trial court abused his discretionary authority
to enforce FThe Rule," by allowing the testimony of witness i.arie
gstelle .Armijo in violation of the rule for sequestration, and against'
Petitioner's objection, whereas her testimony bolstered the state's
key witness testimony.

(a) dhether the trial court's action in admitting the testimony
of witness iarie tstelle Armijo in violation of the rule
deprived Petitioner of due process of law in violation of
the Fifth, sixth and Fourteenth Amendment to the Constitution
of the United states,

(b) Whether the Texas Court of Criminal Appeals' two steps
approach in determining whether the trial court abused his
disoretion in allowing witness lMarie Lstelle Armijo‘'s testi-
mony in violation of the rule denied the Petitioner substan-
tive and procedural due process and his Texas statutory right
to place witnesses under the rule,

2, Whether the state may, conasistent with the Fighth Amendment
and the Due Frocess Clause of the Fourteenth Amendment, introduce
evidence of unadjudicated extraneous offenses at the punishment
phase of a capital trial,

(a) wWhether the trial court's failure to instruct the jury, in
regard to evidence of unadjudicated extraneous offenses, that
it could consider the evidence only if they believed beyond
a reasonable doubt that Petitioner committed the unadjudica-'

ted offenses and only as they related to the second special
issue asking whether there is a probability that the defandant



would commit oriminal acts of violence that would consiitute
a continuing threat to soclety, denied retitioner a fair trial &
due process of law in violation of the Fifth, oixth, cighth and
Fourteenth Amendments to the Constitution of the United utates.
3. Yhether the state violates the Zqual Protection Clause of the
Fourteenth Amendment to the Constitution of the United states when
it permits the sentencer body to consider evidence of unadjudicated

extraneous offenses in capltal cases but not in non-capital cases.



OPINION BELOW

The opinion of the Texas Court of Criminal Appeals is not yet

reported; a copy of the slip opinion is attached as Appendix d,

JURISDICTIONAL GROUNDS

The jurlsdiction of this Court is based on the following:

1.

2.

3,

S

Fetitioner's conviction and sentence of death were affirmed
by the Court of Criminal Appeals of Texas on flay 4, 1988,
His motion for rohearing, was denied by the Court without
written opinion, on June 8, 1988,

on June 8, 1938, the Court of Criminal Appeais of lexas
granted Petitioner's motion to stay the mandate until august
8, 1988,

Rule 17.1 (¢), Rules of the Supreme Court: The 3tate Court
"has decided an important question of federal law which has
not been, but should be, settled by this Court, (and) has

decided a federal question in a way in confliict with appli-

cable decisions of this Court.®

28 U.3.C. section 1257 (3)s "Where the validity ... of a state
statutes drawn in question on the grounds of its being repuge-
nant to the Constitution of the United sStates ...(and) where
any title, right, privilege or immunity is specially set up

or claimed under the Constitution ... of the United otates."

CONSTITUTIONAL AND STATUTORY PROVISIONS INVULVED

1. 5ixth Amendment to the Constitution of the inited States:

"Tn all criminal prosecutions the accused shall en’oy the right

to speedy and public trial, by an impartial jury of the state

and district wherein the orime has been committed ....

-ia



2. Eighth Amendment to the Constitution of the United states:
"ixcassive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishment inflicted.”

3. Fourteenth Amendment to the United states Conatitution: "...No-
»tate shall make or enforce any law which shall abridge the pri-
vileres or immunities of citizens of the United States; nor shall
any “tate deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its
jurisdiction the equal protection of the law.”

4, Article 37.071, Texas Code of Criminal Procedure:

"(a) Upon a finding that the defendant is gullty of a capital
offensé. the court shall conduct & separate sentencing proce-
eding to determine whether the defendant shall be sentanced
to death or l1life imprisonment. The proceeding shall be conduc=
ted in the trial court before the jury as soon as practicable.
In the proceeding, evidence may bhe presented as to any matter
that the court deems relevant to sentence.,..

(b) On conclusion of the praesentation of the evidence, at the
penalty stage of the trial, the court shall submit the
following: (1) whather the conduct of the defendant that caused
the death of the deceased was committed deliberately and with
the reasonable expectation that the death of the deceased
or another would result; (2) whether there is a probability
that the defendant would commit criminial acts of violence
that would constitute a continuing threat to society; and (3)
if raised by the evidence, whether the conduct of the defen-

-2-



dant in killing the deceased was unreasonable in response
to the provocation, if any, by the deceased.

(¢) The state must prove each issue submitted beyond a reasonable
doubt, and the jury shall return a special verdict of 'yes"®
or 'no’' on each issue submitted."

5. Article 37.07, Texas Code of Criminal Procedure:

3ec. 3. Evlidence of prior criminal record in all criminal cases

after a finding of guilty.

"(a) Regardless of the‘ploa and whether the punishment be
assessed by the Jjudge or the jury, evidence may be offered
by the state and the defendant as to prior criminal record
of the defendant, his general reputation and his character.
The term prior criminal record means a final conviction
in a court of record, or a probated or suspended sentence
that has oocurrod prior to trial, or any conviction
material to the offense charged,”

6. Section 19.03, Texas Penal Code:
"(a) A person commits an offense if he commits murder as defined
under Section 19,02 (a)(1) of this code and:

(1) the person murders a peace officer or fireman who is acting
in the lawful discharge of an official duty and who the
person knows is a peace officer or fireman,"”

7. Article 36.03, Texas Code of Criminal Procedure:

"At the request of either party, the witnesses on both sides

may be sworn and placed in the custody of an officer and

removed out of the courtroom to some place where they cannot

hear the testimony as delivered by any other witness in the..."

-3



8. Article 36,04, Texas Code of Criminal Procedure:
"The party requesting the witnesses to be placed under rule may
designate such as he desires placed under rule, and thosenﬁesig-
nated will be exempt from the rule, or the party may have all
the witnesses in the case place under rule. The enforcement of
the rule is in the discretion of the court." ‘
9. Article 36,05, Texas Code of Criminal Procedure:
"Witnesses under rule shall be attended by an officer, and all
their reasonable wants provided for, unless the court, in its
discretion, directs that they be allowed to go at iargez but in
no case where the witnesses are under the rule shall they be
allowed to hear any testimony in the case,.”
STATEMENT OF TIE CASE

The following summary of the substantive facts of the offense
contained in the minority opinion by the Court of Criminal Appeals
of Texas is accurate and ie adopted herein:

"Houston Police Officer James Harris was on "K;9” patrol, his
only partner a police dog, on the evening of July 13, 1982, in what
was described as a lower middle class Moxican-American neighborhood
in Houston. At approximately 10:00 p.m, Harris snoke to a pedestrian,
George Brown, who informed him that a black "Cutlass* had only
moments before attempted to run over Brown, forcing him into & ditch,
Other Qitnessea had seen this car ‘driving fast, . . spinning tires,
burning rubber.' Harris gave pursuit. ‘

"Less than a minute later Harris came upon a black Bulck with
red vinyl top stalled at the intersection of Edgewood and Walker.
Harris stepped out of his vehicle, leaving the door open, and becko-

ned to the occupants of the Buick, Appellant, who was the driver,
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and his companion, Roberto Flores, approached Harris, One of the

two then shot Harris three times, the bullets entering the left side
of his face and exiting on the right. Three spent nine millimeter
cartridges were subsequently found beaside Harris®' vehicle, and

three bullets fired from a Browining nine millimeter pistol were
recovered from a house in the direction in which the slugs that
killed Harris would have traveled, The shots proved fatal, Appellant
and Flores then fled on foot in an easterly direction from walker.

"At this time Jose Armijo and his two children, Jose, Jr., and
lupita, were driving west on Waikor. From the passenger side of the
car, on the north side of Walkér. came & shot from & Browning nine
millimeter pistol that killed Armijo, Sr. Two nine millimeter
cartridges were found on the north side of the street. Also found,
on the south side of Walker, were two cartridges from a .45 caliber
pistol.

"Approximately an hour later Flores died in a shootout with
Houston police, during which an officer was also seriously wounded.
The shootout occurred outside the residence next door to which
appellant had been living, several blocks from the scene of Harris'
killing. Under flores®' body was found a Browning.nina millimeter
- pistol, which he had used in the gun battle with police. It was
positively shown this was the weapon that killed Armijo, Sr.; and
it is also reasonable to believe, although it could not be proved
definitively, that this gun killed Harris. Also found on Flores
were a8 magazine containing 20 nine millimeter rounds, and Harris®

servioe revolver, Police found appellant at the same location,
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| crouching behind a horse trailer. The .45 caliber pistol which had
been fired earlier was discovered wrapped in a bandana under the
trailer, two feet from where appellant was found.

"fhe sole contested issue at trial was whether Flores, rather
than appellant, shot officer Harris, The state produced five
witneases, including Jose Armijo, Jr., who "saw" tho'shootlng and
testified that appellant was the perpetrator. Appellant and two
other eyewitnesses testified, in essence, that Flores actually shot
Harris. The State's own witnesses contradicted one another as to
which man had run down the north side, which the south, of walker
-- & critical question, since whoever fled down the north side shot
Armijo with the same weapon used to kill Harris, No witness went
unimpeached, Thus we apparently have, in addition to the undispu-
ted testimony as set out in Part A, ante, nothing more than a
classic "swearing match." Nonetheless, for reasons to be developed,
I believe that the testimony of Jose Armijo, Jr., was critical to
the State's case. I turn first to examination of the testimony of
the 5tate's other witnesses --eyewitnesses ., , .

"Armijo, Jr., ten years old at the time of trial, testified
before any of the .tate‘'s other eyewitnesses. Thus he gave the Jury
its initial impression of the events surrounding the actual shooting
of Officer Harris, |

"Armijo testified that he was coming home from the auto parts
store with his father and sister when they noticed "the black car"
and Harris' vehicle blocking the intersection ahead. Armijo saw two

men with their hands on the hood of the patrol car,

B
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*hat did you see? v

The other one scratched his bhack,

Wirich scratched his back?

The one that has long hair.,

ALl right. was the man that had the long hair closer to the
police officer when he had his hands on the hood or was

he the one farther away from the police officer?

Uloser, |

And what did yeu see that man do?

He shot the policae.

Defore he shot the police officer, did you see him do
anything with his hands?

Yes, He acted like he was scoratching his back.

When you said -- he took his hands from off the police car
and acted llke he was seratching his back?

fes,

After he dld that, what happened then?

lHe took out the gun and shot the poliloce,

Jo you know how many times he shot the policeman?
llo.

Jid you see any fire coming from the gun when he shot the
police officer?

Yes.
what did you see happen to the policeman after he was shot?
He fell down on the ground.

Do you remember what the man was wearing that was standing
closar to the police officer, that scratched hilas bhack?

Yas,
And came out with a gun?

Yes,



W4t What was he wearing?

Aty A green shirt,
“When found, appellant was wearing & green shirt; and indeed, Armi jo
apparently identified appellant in court as the man who shot Harris;
but see n. 2, ante. One of the men, Armijo did not know which, then
took Harris® gun and "they started running and shooting all over
the place." "The one with the green shirt" ran by the car and shdt
into it, killing Armijo, sr.

"The State then elicited, still on direct, that at the police
lineup early the next morning, Armijo, Jr., told police he could
identify no one, but that this had been "a lie." Armijo explained
that he had not identifled.appellant because, as he said, "I was
scared he might come out and get me,"

"On crossexamination Armijo's perceptions of the shooting itself
were not tested. Instead defensse counsel focused on a statement
the boy had given police the night of the shooting in which he had
sald he did not know what the two men looked like nor what they had
worn. Armijo admitted that at the lineup he had been told that
the one way mirror would prevent those in the lineup from seeing
him., It was further established that, onée he heard the first shots,
Armijo pushed his sister to the floorboard of the car where they
remained until the two men had run well past them.,

"Then, the following occurred, and with it were engendered
appellant's three grounds of error at issue here:

"¢ Has anybody talked to you adbout this case?

A: Yes,

¢¢ The FProsecution, the prosecutors, ir. Bax and Mr. Moen?

-8-
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Yes,

Have the police talked to you?

Yes,

Yesterday?

fes, |

vid they talk to you any other times:

{es8,

vid they talk to you saturday?

Yeas,

uld they talk to you todayi

168,

who talked to you%

I forgot his name.

Mt BaxT |

a8,

And Nire Noani

‘es,

Any polioce officers talk to you?

1o,

w0 afier you have talked to these people, you have changed
your complete veraion of the facts and they are completely
different from what you told the police back on the night
of the incident; isn‘'t that correct?

Yes ,”

HOW THE FEUERAL <UE3 iI003
oI350 ANY WECIDED bE

4% the conclusion of the crossexunination of the witness .rrejo,

Jiey there was an outburst "from a woman in the back of 4the cowurte

room,” later shown to he liarie arwljo, Jose “rmijo, Jr.'s, mother.

-



She was escorted out by the bailiff, not to réturn until she herself
testified toward the end of the State's case in chief. Thus she did
not hear the bulk of the State's eyewitnesses testimony. But, though
she spoke no English, she did hear her son's testimony, translated
to her by her sister-lin-law.

After a hearing, and over repeated objections --‘inciuding that
admission qf Mrs; Armi jo's testimony violated the trial court's
own order at the beginning of trial that all witnesses be placed
under the ‘rule, Marie Armijo was allowed briefly to take the witness
stand and testify through an interpreter. She testified that on the
night of the shooting she had gone to the hospital where her husband
had been taken, while Jose, Jr., went to the police station to give
a statement. She did not see Jose again until 8:30 the following
morning. At this time he cryiﬁgly told her: |

"". 4+ +» that he had seen the person that had done it and

he was able to identify the person, but he was very

much afraid to tell the police about that and didn't

think he should tell them,"
Further, she testified that since his father's death, Jose, Jr., had
not been the same carefree child as before, and that he was afraid
of the person that had shot his father. It was established that on
the Saturday prior to her testifying, Marie Armijo had informed
prosecutors that her son could identify the killer. Finally she
confirmed that her son had also been afraid to testify at trial1 .

On crossexamination it was established that Marie Armijo had

made the outburst at the end of her son's testimony, which had

been transiated for her. Then:

1/ |
See footnote 3 at Judge Clinton's dissenting opinion.
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"Q: liave you talked to your son since then?
Ay Yes, sir.
Q: Did you talk to your son yesterday?
A: Yes, about he was a witness and what was the truth.
Q1 Did he talk about the facts in this case?
A: Yes, sir"
Again objection was made that the witness had been allowed to tes=-

tify in violation of the rule. The objection was overruled.

‘Ihe two-step approach of the Court of Criminal Appeals of Texas:

On direct appeal, Petitioner asserted that the trial court in admi-
tting the testimony of Marie Estelle Armijo in violation of the rule
for sequestration of witnesses. Article 36.03, Texas Code of Criminal
Procedure, See 5lip opinion at Pp. 39} The majority in the Court's
rejected Petitioner's claim by adopting the following two-step
approach in answering the question of whether a trial judge has
abused his discretion in allowing a violation of "The Rule:"

"The appellate court must first determine what kind of

witness was involved. If the witness was one who had

no connection with either the State's case-=in-chief or

the defendant's case-~in-chief and who, because of a

lack of personal knowledge regarding the offense, was

not likely to be called as a witness, no abuse of

discretion can be shown. On the other hand, if the

witness was one who had personal knowledge of the

offense and who the party clearly anticipated calling

to the stand, then the appellate court should then

apply the Haas test as amended above and in Archer.”
The Court concluded: "In the 1lnstant case, Mrs. Armijo had no perso=-
nal knowledge of the offense. Although her husband and children
were directly involved, she was not present during the commission
of the offense and thus could shed no light on Appellant's invol-

vement. Only after her son's ldentification of appellant was



impeached by & prior inconsistant statement was 1t necessary for the
State to put Mrs. Armijo on the stand. Consequently, we find her to
be the same type of witness as Peggy stevens,in Green v, state,
supra. Although not intended to be a witness,‘becauso of events which
occurred during the trial, Mrs. Armijo became a necessary witness, |
3ased on the record before us, we are unable to say that the trial
court abused its discretion in allowing lrs. Armijo to testify,.”
Id. at 51ip opinion Pp. 39-40,

UHADJUDICATED EXTRAILOUS OFFENSES }

At the punishment phase of the trial evidence was introduced to
show that Petitioner, Roberto Flores and Enrico Lunas Torres, commi-
tted a robbery at a gun store only five days before the instant
offense. The witnesses who testified to this effect did not appear
to have identified the Petitioner prior to trial, not the record
reflects that Petitioner was placed in a police lineup for such a
purpose. lhe record is silent as to whether defense counsel knew
in advance that the 3tate was going to adduce such unadjudicated
extraneous robbery.

in direct appeal the Petitioner asgerted that the trial court
erred in admitting into evidence at the punishment phase, uan exira-
neous offense for which a final conviction had not baon obt.iinad
and for which no formal notice had been provided, in violation of
due process of law and the equal protection of the law.

In the majority opinlon, the Court, in deterwining whether .Jeti-
tioner's due process right was violated or not, went on to state:

"fhis Court has previously held that, absent a showling
of unfair surprise, proof of unadjudicated, extraneous

offenses at the punishment stage of a capital case is
admissible.”



In deciding Petitioner's claim adversily to him, the Court concludeds
"Appellant does not make a claim that he was surprised by the intro=-
duction of this evlidence, nor did he make such claim at trial.” The
vourt did not address Petitioner's iqual Protection claim.

REA3QNS FOR GRANDING TUE WRID
I. Yiolation of “Ihe iule" Issue

Article 36,03, Texas Code of Criminal Procedure reads in relaevant
part:

"At the réquost of either party, the witnesses on both

8ides may be sworn and placed in the custody of an
officer and removed out of the courtroom to some place
where they cannot hear the teatimony as delivered by
any other witness in the cause. This is termed placing
witnesses under the rule.,"

"The purpose of the rule is ‘to prevent the testimony of one
witness from influencing the testimony of another.' Cook v, state,
30 Tex. App. 607, 18 S.#W. 412 (1892)., The genesis of the rule is
said to lie in the History of Susanna, & book of the Apocrypha:

"The story of Susanna is familiar. lier accusers

testified in the presence of each other to her gullt.
She was about to be condemned when Daniel interposed,
saying: 'iut these two aside, one far from ancther,
and I will examine them,' His examination disclosed
such discrepancies in their testimony as resulted in
the release of Susanna and the condemnation of her
accusers, Since then the importance of the separation
of witnesses has been regarded as a valuable ad junct
to the cross-examination of witnesses and a right
accorded whenever demanded in the trial of causes
(citations omitted)."

Lishop v. state, 81 Tex. Cr. K. 96, 194 .. 389 (1917), '

"It had long been held under the conmon law that 'the adinissi-
bility of witnesses who have violated the rule, or who have not
been placed under the rule, is within the sound discretion of the

court, and such discretion will be presumed to be correctly
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exercised until the contrary appears.' Cook v. state, supra. That
holding was essentially codified in Art., 645, Vernon's Ann. Code of
Criminal Frocedure (1925), now article 36,04, V.A.C.C.P., which
provides, inter alia, that *the enforcement of the rule is in the
discretion of the court,' see YWilson v, State, 158 Tex. Cr. R. 334,
255 S;W.Zd (1953), and was most recently reiterated in Green v. State,
682 s5.W.2d 271 (Tex. Cr. App. 1984),

"The trial court abuses its discretion when its refusal to

enforce the rule works to the injury or prejudice of the accused.

Hougham v, State, 659 5.W.2d 410 (Tex. Cr. App. 1983); Haas v, state,
498 5.W.2d 206 (Tex. Cr. App. 1973). Relevant criteria for determi-
ning injury are (1) whether the witness actually heard, either (2)

a defense witness whom he then cqntradiots. or (3) a prosecution
witness whose testimony he subsequently corroborates, (4) on an issue
of fact bearing upon guilt or innocence. Hougham v, State, supra
(Clinton, J., concurring); Day v, state, 451 S.W.2d 508 (Tex. Cr.App.

1970); Wilson v, State, supra. Archer v, State, 703 5.4.2d 664 (Tex.

Cr. App. 1986),

"The record clearly indicates that Mrs. Armijo actually heard
the testimony of her son. Though that testimony had to be translated
to her, her outburst and explanation for it indicate that she well
understood the testimony which she subsequently corroborated. Further-
more, during the Interim between her son's testimony and her own,
they discussed the facts and ‘what was the truth.' Thus the only
impediment to a finding of abuse of discretion on the part of the
trial court in allowing Mrs. Armijo's corroborating testimony is a

determination whether what she corroborated was ‘an issue of fact



bearing upon gullt or innocence.' To this end, it is approprlate to
take a glance at the evidence upon which the Jjury relied to find
Petitlonor, not iioberto Flores, killed Officer iHarris.

"Jose Armijo, Jr., was‘the only state's witness who saw both
Fetitioner and Flores and could testify unambiguously that Petltio-
‘ner'perpotrated the shooting. liis were the only peroéptions that
went unimpeached. <ea: Judge Clinton's dissenting opinion at part IB.

The oritical factor for the jury in agssessing Jose's toétimony.
in view of his prior inconsistent statements to police, was his
credibility as a witness. In anticipation of this, and to soften its
inevitahle effect upon the jury, the itate elicited the prior state-
ment, along with an explanation, during Jose's direct testimony,

A great deal depended upon the plausibility of the explanation, and

a blow to that could prove oritical. Thus, though Marie Armijo did
not testify to facts bearing d;rectlx upon determination of Petitio-
ner's gullt or innocence, her testimony directly impacted the credi-
bility of the witness whose testimony moyt bore upon Petitioner's
gullt or innocence. Having heard her son's testimony, she was in

an ideal position to know precisely how to testify in order to
rehabilitate him. There is a considerable likelihood her testimony
affected the jury's verdict -- ihdeed. it may have sealed the finding
of guilty in a ocase otherwise rife with doubt.,

"fhe majority finds the situation in green v, astate, supra, analo-
gous to that here, and thus concludes there has been ~=- indeed, there
‘can be' -~ no abuse of discretion shown. treen, however, 1s easily
distinguishable. There the witness 5tevens had been in attendahce

the entire trial and had overheard (reen speaking informally in the

15-



Courtroom. l'hus she was 1n a position to dispute defense testimony
- that Ureen did not have a speech impediment, which was eritical
issue in the case, ilowsver, stevens ‘'was apparently not connected
with the case in any way and simply heard (the defendant) speak.®
The same cannot be said of liarie Armijo. ller husband had been shot
to death only moments after the events in lissue at Pétitioner's
trial, and her son was the state's principal witness, ller emotional
investment in the case was clearly manifested by hér outburst in
the courtroom at the conclusion of Jose's testinony _

"The majority derives far more from the somewhat lean analysis -
in Green than will withatand scrutiny. From tine language quoted
the majority identifies a 'tWo»sfep approach' to measuring abuse
of discretion in enforcement of the rule. If the witness had no
connectlon with the proponent‘s case in chief and was not contempla-
ted as a 'likely' witness at the outset 'because of lack of perso-
nal knowledge regarding the offense,’ 'no abuse of discretion can
be shown,' unly 'if the witneas was one who had personal knowledge
of the offense and who the party clearly anticipated calling to
the stand' will the test as refined in Archer v, State, supra, even
come intd play. In other words, rebuttal or impeachment witnesses
are effectively insulated from enforcement of the rule. Ureen did
not purport to mandate such a 'two~step approach,' however. There
the Court merely observed that there are two ldentifiable classes
of witnesses: those who were initially placed under the rule, and
those who were not because not originally believed to bs necessary
either to the itate's case in chief or to rebut anticipated défense

evidence. rhere is no suggestion that a prejudice analysis would



be inapposite to an appellate determination of whether permitting
the testimony of a member of the latter class who has listened to
all or portions of the trial was an abuse of discretion. There is
only the observation that the witness Stevens was 'not connected
with the case in any way . . ' By this it could be properly verceived
that the Court meant it could imagine no respect in which »tevans'®
having heard the evidence at trial could have influenced the substance
of her testimony."
vonsidering the correlation of the above delineated factors,
the thrust of the Fetitioner's oclaim is that the admission of :rs,
Armijo's testimony in vioclation qf the rule deprived retitioner of
his right to a fair trial and to due process of law, and an evalua- .
tion of the constitutionality of the Texas Court of Criminal Appeals®
"two-step approach” in answering the question of whether a trial
judge has abused his discretion in allowing a violation of "rha Rule™
is both a substantive and a procedural due process jjuastion,
II. The Unadjudicated Extraneous 0ffenses Issus
In this case, the Jstate had the burden of proving beyond a rea-
sonable doubt that "there is a probability that the defendant would
commit criminal acts of violence that would constitute a continuing
threat to sooiety." Texas Code of Criminal Procaeduras, Article 37.071
(b)(2)s To that end, the state adduced into avidence unadjudicated
extraneous offense of armed robbery. Petitioner was not given notice
of the s5tate's intention to use that offense at the punishment phase,
nor did the trial court instruct the jury that it could consider
the evidence only if they believed beyond a reasonable Jdoubt tuat

- Petitioner committed the unadjudicated armed robbery ani only as

-17-



they related to the second special issue.

while Texas has found that the admission of unad judicated extra-
neous oifenses i1s not of constitutional significance and have requi-
red merely that the evidence be relevant, see .lilton v state, 599
Sena2d 824 (Tex., Cr, App. 1980) (en banc), Cert. denied 451 U.5.
1031 (1981), thia Court has consistently held that 1h uny procee-
ding to enhanca punishment "the fundamental rights of the defendant
with respact to the ascaertainment of his liabllity to the increased
penaliy must be fully protected.” Uraham v, iest Virpinia, 224 U.o.
625 (1912); Chewing v, Cunningham, 368 U.s. 443 (1963).

Nowhere is this principle more firmly established than with
respect to 8 sentencing trial in which the defendant faces exccution.
"Fundamental principles of procedural fairness apply with no less
force at the penalty phase of a trial in a capital case than they
do in the guilt-determining phase of any criminal trial." irosnell
v, Georgia, 439 U.G. 14, 16 (19?8); J¢e also Lardner v, Florida,
h30 U.se 349 (1977).

he use of unadjudicated extraneous offenses at the lexas capital-
sentencing procedure presents a serious constitutional issue, as it
subverts a capital-defendant 's right to an impartial Jjury, and the
principle ("In the need for reliability in the determination that
death is the appropriate punishment”) so often ennunciated by this
Court as well,

Certainly, the use of unadjudicated extraneous offenses at the
sentencing phase increases the possibility of a death senisnce, and
hence they may be relevant to punishment. However, thay, too ihcrea-

scs the possibllity of encouraging prosecutors to carve extranseous
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of virtually anything regzardless of whether the evidence to be
adluced satisfies the requirement of proof dbeyond a reasonable doubt

or not, See jantana v, State, 714 >.w.2d 1 (Tex. Cr. Appe. 1986). For

1f the evidence do not satisfy the standard of proof beyond a reaso-
nable doubt, the inflamatory effect in the minds of the Jury will
still remain, As reasoned by Justice Marshall, jolned by Justice
Brennan, in ¥i1lliams v, Lvnaugh, u.s, v 98 L.2d. 24 (1987),

*a Jjury that alroédy has decided (concluded) unanimously that the
defendant is a first-degree murderer cannot plausibly be expected
to evaluate charges of other oriminal conduct without bias and
prejudice.”

In the instant case, Petitioner suffered the overwhelmning pre ju-
dice inherent in the allegation of the particular extraneous
unad judicated offense of armed robbery. The unproven allegations,
particularly that the Fetitioner participated in the aggravated
robbery of a gun store, with intent %o obtain firearms for use in

criminal acts involving violence (see S1ip opinion at Pp. 13), wore

80 prejudicial that no generalized "reasonable doubt" instruction
(as given in this case) focused only on special issue lo. 2 could
ever cure the ovarwhelnming prejudice. see: e.g., sichelson v, United
states 335 U.3. 469, 475-76 (1984),

III. The Equal Protection Issye

As Justice Marshall observes in his dissent opinion to the

denial of certiorar) in Williams V. lynauzh, supra, the rexas rule

on admitting evidence of unadjudicated extraneous offenses also
raises Fourteenth Amendment LEqual Protection considerations, roxas

forbids the ugse of such evidence in sentencing determinations in
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non-capital cases recognizing their extreme prejudice. In providing
extra protection in non-capital sentencing decisions, Texas is
subverting the notions of equity and justice, This Court has repsa-
tedly recognized that the finality end horror of capital sentencing
decisions are qualitatively different than other sentencing dater-
minations and "there is a corresponding differents iﬁ the neaed for
reliability in the determination that death is the appropriate
decision in an specific case." Yoodson v, Horth Carolina, 428 u.s,

280, 305 (1976). For Texas to provides greater protecfion t0 defen-
dants in non-capital cases as opposed to capital murder cases is
irrational and violative of Petitioner's equal protection rights
under the Fourteenth Amendment to the Constitution of the United
States,
In Weber v, Aetna Casualty & Surety Company, 406 U.s. 173, 92
S.Ct. 1400 (1972), this Court ennunciated the test to determine
the validity of statutes under the Equal Protection (lause as
follows:
"What legitimate state interest does the classifi-
cation promote? #hat fundamental personal rights
might the classification endanger? Id, at U.l.
173, 5.Ct. 1405,
fhile it may be presumed that the State has an interest in exac-
ting the death penalty, and to that end, evidence of extraneous
offenses 13 relevant, Zg§$:5tate's interest does not outweigh the
l'etitloner's interest in rellability and equality. On the other hand,
the use of unadjudicated extraneous offenses at the capital senten~
cing phuse endanders ietitioner's rights to a fair and impartial

trial, and due process of law as well,
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CONCLUSTON
The Patition for writ of Certiorarl should be granted, his
sentence of death set aside, and his conviction reversed with an

instruction for a new trial,

Respectfully Submitted

RICARDO ALDAPE GUERRA
Petitioner/iro se
T.D.C. #000727

Ellis One Unit, 1i-17
Huntsville, Texas 77343

CENTTIFICATE OF SERVICE

I hereby certify that I caused a true copy of the foregoing
i'etition for iwrit of Certiorari to be sent on August 2, 1988, by
the U.s, Poétal wervice to william apalac , Esq., Assistant
Aittorney General, P.0. Box 12548, Supreme Court Building, 6th Floor

fustin, lexas 78711, the attorney for respondent,

KIvARDO ALULAPE GULRA

w2le
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Pl SUPREME COURT OF THE UNITED STATES

' OFFICE OF THE CLERK
WASHINGTON, D. C. 20543
’ : AREA CODE 202
IO o g $P  August 10, 1988 3o

Mr. Ricardo Aldape Guerra

T.D.C. #000727 ‘ -
E11is One Unit _
Huntsville, TX 77343

Re: Ricardo Aldape Guerra v. Texas
A-114 (88-5237)

Dear Mr. Guerra:

Enclosed is a certified copy of the order signed by Justice White on
August 10, 1988, continuing the mandate of the Court of Criminal Appeals of
Texas entered on June 8, 1988, pending the disposition of the petition for
writ of certiorari in the above-entitled case.

Very truly yours,
JOSEPH F. SPANIOL, JR.

By

Francis J. Lorson
Chief Deputy Clerk

kb
encl.
cc: William Zapalac, Assistant Attorney General of Texas

Clerk, Court of Criminal Appeals of Texas
" (Your No. 69,081)



%ﬂpreme Court of the QHnitr States | .

No.
A88-114 (88-5237)

Ricardo Aldape Guerra,

Applicant

Texas

ORDER

e e agee—. e st a. -

UPON CONSIDERATION of the application of the

applicant,

IT IS ORDERED that the order of the Court of Criminal
Appeals of Texas, case No. 69,081, entered on June 8, 11988,
staying mandate is continued pending thé disposition of the
petition for a writ of certiorari in the above-entitled case.
Should the petition for a Writ of_certiorarixbe denied, this
order is to-termihate automatically. In the event the petition
for a writ of certiorari is grantéd, this order shall continue

in effect pending the issuance of the mandate of this Court.

s/ Byron R. White

Associate Justice of the Supreme
S mememe e meeeseoee o mnee s o e 0T Court of the United States

(R SR {

Dated this _10th

da of August, 1988 A trve cony ‘ ’ '
s Y Sainea; g,j 2 A = L v c’l":ﬁ-yhmipﬁ F‘ SPANIGL, R




Vinson &FElkins

ATTORNEYS AT LAW

VINSON & ELKINS LLP (f\x - CD .

2300 FIRST CITY TOWER
1001 FANNIN STREET

HOUSTON, TEXAS 77002-6760

TELEPHONE (713) 758-2222
FAX (713) 758-2346

WRITER'S TELEPHONE
(713) 758-2024

August 13, 1996

VIA TELECOPY (713) 862-6237

Mr. Rob L. Kimmons
Information Bank of Texas, Inc.
111 West 14th Street

Houston, Texas 77008

Re:  No. 95-20443; Ricardo Aldape Guerrav. Gary L. Johnson
Dear Rob:

We would like to find the following witnesses, all of whom you have located for us
previously in Houston:

Frank Perez 524-5503 (home), 528-2546 (office)

Patricia Diaz 649-2781 gD L~ 00s00%37 7 T I OF
George Brown 923-4757 Doy afjrfpy; S¥ pSH-H-S6l
Elvira Flores 999-6114

I have listed the most recent telephone number that we had for each one. If you need any
additional information, such as social security number, date of birth, or Texas driver’s license
number, let me know.

Very truly yours,

Heatt

Scott J. Atlas

VEHOU07:21177.1

HOUSTON DALLAS WASHINGTON, D.C. AUSTIN MOSCOW LONDON MEXICO CITY SINGAPORE
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Vinson &FElkins

ATTORNEYS AT LAW

VINSON & ELKINS L.L.P.
1001 FANNIN STREET
SUITE 2300
HOUSTON, TEXAS 77002-6760
TELEPHONE (713) 758-2222
VOICE MAIL (713) 758-4300
FAX (713) 615-5399

CONFIDENTIALITY NOTICE:

The information contained in this FAX may be confidential and/or privileged. This FAX is
intended to be reviewed initially by only the individual named below. If the reader of this
TRANSMITTAL PAGE is not the intended recipient or a representative of the infended
recipient, you are hereby notified that any review, dissemination or copying of this FAX or the
information contained herein is prohibited. If you have received this FAX in error, please
immediately notify the sender by telephone and return this FAX to the sender at the above
address. Thank you.

FACSIMILE TRANSMITTAL PAGE

DATE: August 13, 1996 RECIPIENT'S CONFIRMATION #:
TO: Rob L. Kimmons
COMPANY: Information Bank of Texas, Inc.
TYPE OF
DOCUMENT: Correspondence
PAGES: 2 (including this transmittal page)
FROM: Scott J. Atlas senoers PHONE # (713) 758-2024
MESSAGE:
We are sending from a machine that is Group |, I, Il compatible. Please check transmission after the last page. If this FAX transmission

is illegible or you do not receive all pages, please call the sender at the number listed above. If you wish to respond, use FAX#: (713) 615-
5399.

OPERATOR: RecIPIENTS FAx#:  (713) 862-6237
HARD COPY FOLLOWS: __YES _X_NO

' Convenience only
Form VE0138A - Rev. 02.27.96

HOUSTON DALLAS WASHINGTON, D. C. AUSTIN MOSCOwW LONDON MEXICO CITY SINGAPORE
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Vinson &FElkins

ATTORNEYS AT LAW

VINSON & ELKINS L.L.P.
1001 FANNIN STREET
SUITE 2300
HOUSTON, TEXAS 77002-6760
TELEPHONE (713) 758-2222
VOICE MAIL (713) 758-4300
FAX (713) 615-5399

CONFIDENTIALITY NOTICE:

The information contained in this FAX may be confidential and/or privileged. This FAX is
intended to be reviewed initially by only the individual named below. If the reader of this
TRANSMITTAL PAGE is not the intended recipient or a representative of the intended
recipient, you are hereby notified that any review, dissemination or copying of this FAX or the
information contained herein is prohibited. If you have received this FAX in error, please
immediately notify the sender by telephone and return this FAX to the sender at the above
address. Thank you.

FACSIMILE TRANSMITTAL PAGE

DATE: August 14, 1996 RECIPIENT'S CONFIRMATION #  (713) 960-6019
TO: Rick Morris
COMPANY: Feldman & Associates
TYPE OF
DOCUMENT: Correspondence
PAGES: 2 (including this transmittal page)
FROM: Scott J. Atlas senper's pHoNE #: (713) 758-2024
MESSAGE:
We are sending from a machine that is Group I, Il, Ill compatible. Please check transmission after the last page. If this FAX transmission

is illegible or you do not receive all pages, please call the sender at the number listed above. If you wish to respond, use FAX #: (713) 615-
5399.

OPERATOR: ReciPienTs Fax#:  (713) 960-6025
HARD COPY FOLLOWS: __YES _X NO

Convenience only
Form VE0138A - Rev. 02.27.96

HOUSTON DALLAS WASHINGTON, D.C. AUSTIN MOscow LONDON MEXICO CITY SINGAPORE
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