
h24410l/WMJ-C2L-
4____



r6

CAUSE NO.________

IN THE COURT OF CRIMINAL APPEALS

FOR THE STATE OF TEXAS

SITTING IN AUSTIN

J1f4

vhf ocrAr

/3ep \c14J

41s

oc
CD%11

2/

-s

RICARDO ALDAPEGUERRA Appellan

THE STATE OF TEXAS

On direct Appeal from the 248th Distr

of Harris County Texas

BRIEF OF APPELLANT

si

COUNSEL FOR
Michael Chariton

2715 Blssonnet SuIte 104

Houston Texas

713 5261630
Bar // 04144800

FiLED IN
COURT OF ORIMNAL APPEALS

1UG 161984

Thomas Lowe Clerk



INDEX

Index. ........ .. .......

List of Authorlties............................ lit

Grounds of Error...............................

Statement of the Case..... xii

Ground of Error Restated

Argument Authoritles.................

Ground of Error Restated

ArgumentAuthOrltieS................

Ground of Error II Restated

Argument Authorities................. 11

Ground of Erroe IV Restated

Argument Authorities 16

Ground of Error Restated
ArgumentAuthoritleS.................21

10 Ground of Error il Restated
ArgumentAuthOritTeS................ 24

11 Ground of Error VII Restated

ArgumentAuhOrTtIeS.................26

12 Ground of Error VIII Restated

ArgumentAuthorltleS.................28

13 Ground of Error IX Restated
ArgumentAuthOrItTeS................ 30

14 Ground of Error Restated

ArgumentAuthorltieS............... 34

15 Ground of Error XI Restated

ArgumentAuthoritieS................ 36

16 Ground of Error XII Restated

Argument AuthoritIes................ 42

17 Ground of Error XIII Restated

ArgumentAuthorities................ 43



18 Ground of Error XIV Restatead

ArgumentAUthOrItles...w.1.44

19 Ground of Error XV Restated

ArgumentAUth0rTtleS.... 56

20 Ground of Error XVI Restated

ArgumentAUthOrItle5.. 58

21 Ground of Error XVII Restated

ArgurnentAUth0rIteS....63

22 Ground of Error XVIII Restated

ArgumentAUt1OrIt1eS.........69

23
72

24 CertfcateOf 72



1.1ST OF AUTHORITES

CASE PAGE

Acker vs State 421 S.W2d 398
Tex.CrTm.App 1967............................32

Adams vs Texas 448 U.S 38 100 S.Ct 2521
65 L.Ed.2d 581 1980..........................

Anderson vs State 633 S.W.2d 851

Tex.Crim.App 1982........................

Barber vs State 628 S.W.2d 104

Tex.App.San Antonio 1982.......................ig

Barbervs State 481

Bishop vs State 194 S.W 389 391
Tex.Crlm.App 1917...........................41

Bodde vs State 568 S.W.2d 344

Tex.Crlm.App 1978..............................71

Brooksvs.State5995.W.2d312323.38
Brown vs State 289 S.W 392

Tex.CrTm.App 1926..........................

Brown vs State 523 S.W.2d 238
Tex.Crim.App 1975.........................37

Burns vs State 556 S.W.2d 270
Tex.Crim.App 1977.........................24

Cameron vs State 530 S.W.2d 841 843844
Tex.CrTm.App 1975............................67

Cass vs. State ________ S.W.2d
_______Tex.Crfm.App.Causei8488

Del1veredonJuy18th 1984........................71

Chambers vs State 568 S.W.2d 313
Tex.Crim.App 1978.........................21

II



Chandless vs State 180 S.W.2d 929

Tex.Crim.App 1944.. ... .. ... ...19

Cole vs State 611 S.W.2d 79

Tex.Crim.App 1981.................................32

Cole vs Arkansas 333 U.S 196 68 S.Ct 514
92 L.Ed 644 1948................................64

Connell vs Higglnbotham 403 U.S 207

91 S.Ct 1772 29 L.Ed.2d 418 1978...............66

Cook vs State 238 S.W.2d 200

Tex.CrTm.App 1951.................................53

Crowe vs State 216 S.W.2d 201

Tex.CrTm.App 1948.................................53

Curlin vs State 209 S.W 666

Tex.CrTm.App 1919.................................56

Davis vs State 636 S.W.2d 197

Tex.Crim.App 1982.................................32

De La Rosa vs State 414 S.W.2d 668

Tex.Crim.App 1967.................................22

Downs vs State 104 S.W.2d 503

Tex.Crlm.App 1937.................................39

Earvin vs State 582 S.W.2d 794

Tex.Crim.App 1979.................................71

Esqulvel vs State 595 S.W.2d 516

Tex.Crim.App 1980.................................27

Ex Parte White 659 S.W.2d 434

Tex.CrTm.App 1983.................................67

Farris vs State 643 S.W.2d 694

Tex.Crim.App 1983.................................31

Fearance vs State 620 S.W.2d 577

Tex.CrTm.App 1981.................................61

Fearance vs State 620 S.W.2d 577 584

Tex.Crim.App 1982...............................

Florlo vs State 568 S.W.2d 132

Tex.CrTm.App 1978.................................23

iv



Gagnon vs Scarpelli 411 U.S 778 93 S.Ct 1756

36 L.Ed.2d 656 1973..............................66

Gaines vs State 132 S.W 352

Tex.Crim.App 1910.................................56

Garrett vs State 623 S.W.2d 350

Tex.CrTm.App 1982.................................19

Goldberg vs Kelly 397 U.S 254 90 S.Ct 1011

25 L.Ed.2d 287 1970...............................66

Goss vs Lopez 419 U.S 565 95 S.Ct 729

42 L.Ed.2d 725 1975..............................66

Graham vs State 643 S.W.2d 920

Tex.CrTm.App 1983................................

Green vs State _______ S.W.2d _______
Cause 60133 handed down on July 11th 1984......61

Greenholtz vs Nebraska Penal Inmates 442 U.S
91 S.Ct 2100 60L.Ed.2d668 1979...............66

Griffin vs California 380 U.S 609 85 S.Ct 1229

14 L.Ed.2d 106 1965...............................18

Haas vs State 498 S.W.2d 206

Tex.Crim.App 1973.................................38

Hackett vs State 357 S.W.2d 391

Tex.Crim.App 1962.................................53

Hammett vs State 578 S.W.2d 699 709

Tex.CrTm.App 1979.................................67

Hartfield vs State 645 S.W.2d 436

Tex.Crim.App 1980................................

Hawkins vs State 183 S.W.2d 980

Tex.CrTm.App 1944.................................35

Heathvs.State7Tex.App.464..................40

Helthvs Boyd 175 S.W.2d214 Tex.1943.........52

Hernandez vs State 508 S.W.2d 853

Tex .Cr im .App 1973 .23

Hill vs State 633 S.W.2d 520

Tex.CrTm.App 1981.................................67



Honeycutt vs State 499 S.W.2d 662

Tex.Crlm.App 1973.................................49

Hooper vs State 292 S.W 493

Tex.Crim.App 1925................................

Huffman vs State 450 S.W.2d 858

Tex.Crlm.App 1970.................................25

Johnson vs State S.W.2d 896

Tex.CrTm.App 1927 Black Peoples.............

Johnson vs State 509 S.W.2d 639 640

Tex.Crlm.App 1974.................................67

King vs State 99 S.W.2d 932

Tex.Crim.App 1936.................................55

Lumbermans Ins Co vs Goodman 304 S.W.2d 139

Tex.Clv.App Beaumont 1957

writ n.r.e Workers Compensation
Insurance Carriers
Makey vs Dryden 128 S.W 633

Tex.Civ.App 1910................................

Martinez vs State 644 S.W.2d 104

Tex.App.SanAntonlol982.....................l9

Martinez vs State 588 S.W.2d 954

Tex.Crim.App 1979.................................27

Mathis vs State 576 S.W.2d 835

Tex.Crm.App 1979.................................22

McBride vs State S.W.2d 1091

Tex.Crim.App 1928................................

Mead vs State 645 S.W.2d 279

Tex.Crlm.App 1983.................................10

Mesden vs State 244 S.W.2d 228

Tex.CrIm.App 1951.................................54

Miers vs State 29 S.W 1074

TTex.Crlm.App 1895.................................55

Morris vs State 523 S.W.2d 417

Tex.Crim.App 1975.................................56

vi



Morrissey vs Brewer 408 U.S 471

92 S.Ct 2593 33L.Ed.2d 484 1972................65

Murphy vs State 496 S.W.2d 608

Tex.CrTm.App 1973.................................38

Newton vs State 180 S.W.2d 946

Tex.CrIm.App 1944.................................32

OBryan vs State 591 S.W.2d 464 476

Tex.CrTm.App 1979.................................31

0son vs State 484 S.W.2d 756

Tex.Crm.App 1972.................................18

Pittman vs State 434 S.W.2d 352

Tex.CrTm.App 1969.................................25

Plair vs State 279 S.W at 269

Tex.CrIm.App 1926.................................22

Pless vs State 576 S.W.2d 83

Tex.Crim.App 1979.................................32

Potter vs State 216 S.W 886

Tex.Crtm.App 1919................................

PoweH vs State 631 S.W.2d 169

Tex.CrTm.App 1982.................................27

PresnaH vs GeorgIa 439 U.S 14 99 S.Ct 235
58 L.Ed.2d 207 1978...............................64

Rodriguez vs State 172 S.W.2d 502

Tex.CrTm.App 1943 ................................54

Ronney vs State 632 S.W.2d 598

Tex.Crim.App 1982.................................70

RusseN vs State 598 S.W.2d238 254...............71

Satterwhlte vs State 17 S.W.2d 826

Tex.CrIm.App 1929................................54

Shield vs State 38 S.W.2d 76

Tex.CrIm.App 1931.................................38

Smith vs State 513 S.W.2d 823

Tex.CrTm.App 1974.................................22

VII



Smith vs State ______S.W.2d ______ 64412
uy the 11th 1984................................161

Starvaggi vs State 93 S.W.2d 323

Tex.Crlm.APP 1979.................................71

Tayor vs Hayes 418 U.S 488 94 S.Ct 2697

41 L.Ed.2d 897 1974.............................66

Texas and Ry Co vs Pheps 289 S.W 708

Tex.Civ.App Texarkana 1926
Tinker vs State 253 S.W 531

Tex.CrTm.App 1923................................40

Triveno vs State 572 S.W.2d 336

Tex.Crlm.App 1978.................................23

Urick vs State 662 S.W.2d 348

f1ex.CrTm.App 1983................................34

Vickers vs State 154 S.W 578

Tex.Crim.App 1913.................................19

Vitek vs Jones 445 U.S 480 63 L.Ed.2d 552

100 S.Ct 1254 1980..............................67

WaHace vs State 618 S.W.2d 67

Tex.CrTm.App 1981.................................69

Watts vs State 638 S.W.2d 938

Tex.App Daas 1982.............................32

Whetheritt vs State 89 S.W.2d 212

Tex.CrIm.App 1935.................................20

White vs State 629 S.W.2d 71

Tex.CrTm.App 1981.................................25

White vs State 131 S.W.2d 968

Tex.Crim.App 1939.................................25

Whither vs State 17 S.W 936

Tex.Crim.APp 1891.... .. .. ... .. ...... ..

WTHiams vs State 565 S.W.2d 63

Tex.Crim.App 1978................................

WI Tams vs State 142 S.W 899

Tex.Crim.App 1912.................................55

vi ii



WiHiams vs State ______S.W.2d _____
Cause 68952 handed down on July 11th 1984......61

WHson vs State 11 S.W.2d 803

Tex.Crim.App 1928.................................32

Witherspoon vs lHnols 391 U.S 510
88S.Ct 1770 201.Ed.2d 776 1968..............7

Wof vs McDonneH 418 U.S 539

94S.Ct 296341 L.Ed.2d935 1974................66

Woods vs State 213 S.W.2d 685

Tex.CrTm.App 1948.................................51

Tx



GROUNDS OF ERROR

THE TRIAL COURT ERRED IN FAILING TO EXCUSE FOR

CAUSE JUROR VENIREMAN CHARLES DECKERT

II

THE TRIAL COURT ERRED IN EXCUSING VENIREMAN
THOMAS FOSTER BOONE FOR CAUSE

III

THE TRIAL COURT ERRED IN SUSTAINING THE STATES
CHALLENGE FOR CAUSE AGAINST VENIREMAN

JAMES THOMAS TUCKER

IV

THE TRIAL COURT ERRED IN SUSTAINING THE STATES
CHALLENGE FOR CAUSE AGAINST VENIREMAN CAROLYN SANDERS

THE TRIAL COURT ERRED IN LIMITING THE VOIR DIRE
EXAMINATION OF VENIREMAN THOMAS ALLEN MOCK

VI

THE TRIAL COURT ERRED IN LIMITING THE VOIR DIRE

EXAMINATION OF VENIREMAN THOMAS ALLEN MOCK

VII

THE TRIAL COURT ERRED IN LIMITING DEFENSE

COUNSELS VOIR DIRE EXAMINATION OF

VENIREMAN THERMAN HOWARD MATTHEWS



XVI

THE EVIDENCE IS INSUFFICIENT TO SUSTAIN

THE JURYS ANSWER TO THE SPECIAL ISSUE OF

ARTICLE 37.071 V.A.C.C.P IN THAT THE EVIDENCE IS

INSUFFICIENT TO SHOW THAT THE DEFENDANTS CONDUCT WAS

COMMITTED DELIBERATELY AND WITH THE EXPECTATION
THAT DEATH WOULD RESULT

XV

THE TRIAL COURT ERRED IN ADMITTING INTO EVIDENCE
DURING THE PUNISHMENT PHASE AN EXTRANEOUS OFFENSE FOR

WHICH FINAL CONVICTION HAD NOT BEEN OBTAINED AND

FOR WHICH NO FORMAL NOTICE HAD BEEN PROVIDED

XV

THE EVIDENCE IS INSUFFICIENT TO SUSTAIN THE JURYS ANSWER

TO THE SECOND SPECIAL ISSUE IN THAT THE EVIDENCE IS

INSUFFICIENT TO SHOW THAT THERE IS PROBABILITY THAT THE

APPELLANT WOULD COMMIT CRIMINAL ACTS OF VIOLENCE THAT WOULD

CONSTITUTE CONTINUING THREAT TO SOCIETY

xii



STATEMENT OF THE CASE

The Appellant was convicted of the offense of capTtal

murder of peace officer and sentenced to death on October the

14th 1982 In the 248th District Court of Harris County Texas

Judge Henry Oncken Presiding it from that sentence of

death that this appeal proceeds more complete recitation of

the facts will accompany of each ground error as necessary

xiii



GROUND OF ERROR

THE TRIAL COURT ERRED IN FAILING TO EXCUSE FOR
CAUSE JUROR VENIREMAN CHARLES DECKERT

During the voir dire examination of Venireman Charles

Deckert the following exchange occurred

Would you hold it against Ricardo Aldape Guerra in

any way during the trial of this case if he found
out that he was an illegal alien

already know that

Wel you know it because he told you but you
would really know it only when it comes off the
witness stand

think so

You would hold It against him

Yes

So he starts off with some kind of strike against
him right now In this trial

Yes

RVol pg.433

After defense challenge for cause the State estab

lished that Juror Deckert felt that he was guilty of being In

the country Illegally Deckert further stated that he would not

base his verdict at guilt/innocence or at the punishment phase

on the Appellants alien status RVol.V pg.438 On

redirect Deckert stated that the he felt Appellant was not

entitled to the same rights as an American citizen and that he

was biased against Appellant as member of classI.e

Illegal aliens RVol.V pg.43940



Defense counsel exhausted all of his preemptory chal

lenges He was granted an additional preernptory challenge which

he also exhausted See RVol.I pg.107 In addition he re

quested additional preemptory challenges twice RVol.XXI

pg.351415 Vol .XXII pg.3289 Further defense counsel stated

that he found two separate jurors unacceptable Ms Anna Petty

and Mr Tommy Ray Smith Id

ARGUMENT AND AUTHORITIES

Article 35.16 V.A.C.CP states that challenge for

cause to venireman may be made either by the State or the

defense If that venIreman has bias or prejudice in favor of

or against the Defendant In Anderson vs State 633 S.W.2d 851

Tex.CrTm.App 1982 the Court stated that bias or prejudice

within the meaning of Article 35.16 V.A.C.C.P is separate

from and In addition to that relating to any applicable law or

possible punishment or from kinship to the Defendant the

prosecutor or any person injured during commission of the of

fense... 633 S.W.2d at 853 Bias was defined as an inclina

tion toward one side of an issue rather than to the

other... leads to the natural inference that juror

will not or did not act with impartiality Prejudice means

simply prejudgment

Bias exists as matter of law when prospec
tive juror admits that he is biased for or

against Defendant citations omitted admits



prejudice against persons who use intoxicating

beverages when the Defendant is charged with an

offense involving liquor citations omitted
or when he admits or demonstrates prejudice
toward racial or ethnic class in which Defen
dantisamember citations omitted....emphasis
added

When prospective juror is shown to be biased

as matter of law he must be excused when

challenged even if he states that he can set

his bias aside and provide fair trial
citation omitted However it is left to the

discretion of the trial Court to first determine
whether or not bias exists Where the juror
states that he believes he can set aside any
Influences he may have and the trial Court
overrules challenge for cause its decision

will be reviewed in light of all the answers
that the prospective juror gives citations
omitted

633 S.W.2d at 854

In Williams vs State 565 S.W.2d 63 Tex.Crlm.App

1978 the Court held that where juror clearly evidenced bias

or prejudice It Is not ordinarily deemed possible for such

juror to be qualified by stating that he can lay aside such

prejudice 565 S.W.2d at 65 In McBride vs State S.W.2d

1091 Tex.Crim.App 1928 the Court quoting from Hooper vs

State 292 S.W 493 Tex.Crim.App 1925 reached the same con

cl us ion

There Is fundamental distinction between

prejudice on the part of juror and the enter
taining of an opinion on his part When It ap
pears that the feeling had by the proposed juror
Is really one of prejudice and it is directed

toward the accused it is not ordinarily deemed

possible for such juror to be qualified by
stating that he can clearly set aside such

prejudice etc It is easily possible for one
entertaining deep seated prejudice to believe

himself able to lay it aside but human

experience teaches the contrary



S.W.2d at 1093

It is not necessary that the prejudice be directed toward

the Defendant venireman is disqualified because of his bias

If he is prejudiced or biased against class to which the

Defendant belongs See Lumbermans ns Co vs Goodman 304

S.W.2d 139 Tex.Clv.App Beaumont 1957 writ refd n.r.e

Workers Compensation Insurance Carriers Johnson vs State

S.W.2d 896 Tex.Crim.App 1927 Black People Texas and

Ry Co vs Phelps 289 S.W 708 Tex.Civ.App Texarkana 1926

see also 292 S.W 155 Black People and Makey vs Dryden 128

S.W 633 Tex.CTv.App 1910

In Brown vs State 289 S.W 392 Tex.Crim.App 1926 the

Court held that the Constitutional and Statutory guarantee to

every person tried for crime that he shal have trial

before fair and impartial jury is violated if one man of the

twelve is partial and unfair as completely as if the whole

panel had prejudged the case In Whither vs State 17 S.W 936

Tex.CrTm.App 1891 the Court set forth the underlying legal

philosophy behind excusing veniremen on the basis of bias or

prejudice

To constitute jury of jurors who are preju
diced against the Defendant would be denial of

any hope of justice would lead to swift

conviction of innocent parties inflict dTsgrace

upon honorable men and pure women without cause
fill our penitentiaries with convicts untainted

with crime in fact and set at naught the

safeguards guaranteed by the bill of rights and

the subversion of the fundamental theory of the

due administration of justice



17 S.W at 938 See also Potter vs State 216 S.W 886

Tex.Crim.App 1919

Because Veniremafl Deckert stated that he felt Illegal

aliens were not entitled to the same rights as American Citizens

and that an illegal alien started off trial with some kind of

strike against him he was biased or prejudiced against the

Appellant within the meaning of Article 35.16 even though he

stated his bias was against Appel lant as member of the class

of illegal aliens



GROUND OF ERROR

THE TRIAL COURT ERRED IN EXCUSING VENIREMAN
THOMAS FOSTER BOONE FOR CAUSE

During the voir dire examination of Venireman Thomas

Foster Boone the State ascertained from Boone his philosophical

opposition to the death penalty RVol.VlI pg.745 The

venireman stated that his feelings on the death penalty had

waivered somewhat but that he had for the most part felt that

way all his life RVol .Vit pg.746 He stated that he could

not answer the Article 37.071 V.A.C.C.P special issues

yes knowing that the death penalty would result

Can you Imagine any circumstance where you would

feel differently than what you told us

cant imagine any circumstance It is possible

for anything to happen but not likely

Can you think of exceptions

Not off hand

RVol.VII pg.747

Defense counsel then questioned the venireman based upon

hypothetical set of facts

Now could you in that kind of situation

think in an extreme set of circumstances like

that would favor the death penalty yes

So you are not automatically opposed against the

death penalty are you

guess not if you include extreme situations

There are all kinds of circumstances In this world

We see all kinds in the Courtroom and that Is why

gave you that example



There are others so then you can answer those two

questions yes if the evidence caHed for it and if

you beHeved It beyond reasonable doubt

In situation such as you have described yes

RVol.VII pg.750

The State objected to Defense counsels use of hypo

thetical fact situation arguing that only the veniremans

responses to the general application of the law should be

considered in effect the venireman could not be rehabilitated

or requal if ied by the use of hypotheticals RVol .VI pg.751

The State was permitted to ask additional questions The venire

man stated that he felt he could serve but feel my judgment

would be effected by my personal objection to the death

penalty RVol.Vil pg.753 He then stated that he could not

answer the special issues yes knowing Defendant would get the

death penalty RVol.VIl pg.754 The States challenge for

cause was then sustained

ARGUMENT AND AUTHORITIES

In Witherspoon vs Illinois 391 U.S 510 88 S.Ct

1770 20 L.Ed.2d 776 1968 the Supreme Court held

man who opposes the death penalty no less

than one who favors ii- can make the discretion

ary judgment entrusted to him by the State and

can thus obey the oath he takes as juror But

jury from which all such men have been

excluded cannot perform the task demanded of

it



391 U.S at 520 20 L.Ed.2d at 783 To exclude such people from

jury leaves jury -f-hat can only speak for those in favor of

the death penalty Instead of the community 391 U.S at 521 20

L.Ed.2d at 784 ft produces jury uncommonly willing to

condemn man to dTe Id The Court also held

Just as veniremen cannot be excluded for cause

on the ground that they hold such views so to

they cannot be excluded for cause simply because

they indicate that there are some kinds of cases
in which they would refuse to recommend capital

punishment And prospective juror cannot be

expected to say in advance of trial whether he

would in fact vote for the extreme penalty in

the case before him The most that can be de
manded of venireman in this regard is that he

would be willing to consider all the penalties
provided by State law and that he not be ir
revocably committed before the trial has begun
to vote against the penalty of death regardless
of the facts and circumstances that might emerge
in the course of the proceedings If the voir

dire testimony in given case indicates that

veniremen were excluded on any broader basis

than this the death sentence cannot be carried

out even if applicable statutory or case law in

the relevant jurisdiction would appear to sup
port narrower ground of exclusion See NN.5

and Supra

We repeat however that nothing we say today
bears on the power of State to execute De
fendant sentenced to death by jury from which

the only veniremen who were in fact excluded for

cause were those who made unmistakenly clear

that they would automatically vote against the

imposition of capital punishment without regard
to any evidence that might be developed in the
trial of the case before them or that their
attitude toward the death penalty would prevent
them from making an Impartial decision as to the

Defendants guilt

391 U.S at 522 ft.nt.21 20 L.Ed.2d at 785 ft.nl-.21 The

Court also stated that unless venireman states unambiguously

that he would automatically vote against the imposition of capi



tal punishment no matter what the trial miqht reveal it simply

cannot be assumed that this is his position 391 U.S at 515

ft.nt.9 20 L.Ed.2d at 781 ft.nt.9 The Witherspoon rational

has been applied to the Texas Capital Murder Statute Adams vs

Texas 448 U.S 38 100 S.Ct 2521 65 L.Ed.2d 581 1980 In

Adams the Court held that the Constitution does not permit the

exclusion of jurors from the penalty phase of Texas murder

trial if they aver that they will honestly find the facts and

answer the questions in the affirmative if they are convinced

beyond reasonable doubt but not otherwise yet who frankly

concede that the prospects of the death penalty may effect what

their honest judgment of the facts will be or what they will

deem to be reasonable doubt 448 U.S at 50 65 L.Ed.2d at

593

In Graham vs State 643 S.W.2d 920 Tex.Crim.App 1983

the Court held that to be excusable venireman must be so

irrevocably opposed to capital punishment as to frustrate the

States legitimate efforts to administer its constitutionally

valid death penalty scheme in Fearance vs State 620 S.W.2d

577 Tex.Crim.App 1981 the Court held that juror to be

qualified must be willing to accept that in certain

circumstances the death penalty is acceptable

in Hartfield vs State 645 S.W.2d 436 Tex.Crim.App 1980

the Court held thai- juror may be excluded either because he is

not willing to accept that death may be punishment in certain

circumstances or because he is not willTng and able to answer



the statutory questions impartially without conscious distortion

or bias Juror Hlozek in the Hartfleld case gave responses very

much like those of Juror Boone in the instant case She stated

that she dTd not believe In giving death and hoped she would

not have to do so She first stated she thought she would

exclude it in every case and then stated that it would have to

be real bad case before she would consider it See 645

S.W.2d at 438 ft.nt.2 The juror was held to be improperly

excluded In Mead vs State 645 S.W.2d 279 Tex.Crim.App 1983

the venireman there Espindola also gave initial answers that

indicated he would be disqualified Upon questioning by Defense

Counsel he stated that he would listen to the evidence and

answer the special issues and would not do so untruthfully

Espindola never indicated or stated that he

would not take the oath to render true ver
dict nor did he state that he would consciously
distort the evidence so that he would be able to

answer at least one special Issue or question
with no answer

645 S.W.2d at 283

Because Venireman Boone in the case at bar stated that the

death penalty was an appropriate punishment in certaTn extreme

situations the trial Court erred in excluding Venireman Boone

for cause

10



GROUND OF ERROR

THE TRIAL COURT ERRED IN SUSTAINING THE STATES
CHALLENGE FOR CAUSE AGAINST VENIREMAN

JAMES THOMAS TUCKER

During the voir dire of James Thomas Tucker catholic

priest the venireman expressed deep seated reservations about

the death penalty

obviously am very much against personally
sentencing anyone or calling for the death of

anyone and believe that that is primarily in

Gods domain but also recognize arid under
stand societys need to enforce laws and

whether it is war as In certain cases or

whether it is the death penalty in the criminal

justice system am not saying condone the

death penalty but can certainty understand
that it exists and as understand it juror

Is not called upon to sentence anybody...

CRVol .XVI pg.2517

This seems strange and may be Inconsistent but

would find it impossible to stand up and say
sentence you to death

CRVol .XVI pg.2518

In response to questions about whether he could answer

the Article 37.071 V.A.C.C.P special issues Venireman

Tucker replied

can see were might..no This bothers me not

being able to be more definite about it can

see where could answer both of these questions
and still not personally be able to stand up and

condemn the person to death but know in

effect Im doing that

11



CRVol .XVI .pg.2521 Upon being asked whether assuming he was

chosen as jury foreman he could sign verdict form with the

two yes answers Tucker stated

have reasonable have doubt might be

able to and might not Im not sure

RVol.XVI pg.2522 When asked to give yes or no answer to

the same question Tucker stated that he would have to say no
CRVol .XVI pg.2523

From my understanding no matter what the facts of

what person did your feelings would be the

same

No because the first answer which you have really
said couldnt use was the feeling that have to

cross that bridge when come to it which was not

viable That is the same reason went ahead and

registered for the draft

There was doubt in my mind strong doubt that

perhaps could take someone elses life if called

upon in the duty of my county and perhaps could

not was not sure and still am not

CRVol .XVI pg.252324

When asked whether he could take the oath required under

Article 12.31 V.T.C.A Penal Code Tucker answered no

CRVol.XVI pg.2525 When asked whether he might not be as

impartial as another individual Tucker stated

Yes Its pàssibility that might not be as

totally objective as another person

CRVol .XVI pg.2526

would like to think on the facts presented
could be objective but to be perfectly honest

Im not sure subconclously

12



RVol.XVI pg.2527 When asked again whether he could affirma

tively answer this special issue Tucker stated would have to

say no RVoi .XVI pg.2530 When asked his feelings about

hypothetical murder case Tucker stated

There is distinct possibility could not be

totally objective under in that situation Im
not saying couldnt under any circumstances

say yes but there Is good possibility
couldnt

RVol.XVI pg.2532

Upon questioning by Defense counsel Tucker stated that it

was conceivable to him that society had the right to ask for

someones life in some situations in order to make sure that

that person never committed the crime again RVol.XVI

pg.2533 Tucker stated that he hoped he could answer affirma

tively the two special issues if he believed beyond reasonable

doubt they should be so answered RVol.XVI pg.2534 Later he

stated that he could not give definite answer to the same

question

cant give you that can give you a. have

can say yes would have definite prejudice
against yes yes answer would hope that

could in some way be objective and serve society
but cant give you definite answer on that

You have to weigh and hear the evidence and at that

time make decision

Yes dont know This comes from several feelings

within me philosophically and dont know if you
want to hear them or not they are brief

13



Tucker went on to explain his philosophical prejudices

against the death penalty RVol.XVI pg.253940 The Court

then overruled the States challenge for cause RVol.XVI

pg.2543

The State proceeded further After ascertaining that the

issue was one of Tuckers personal philosophy and that Tucker

could not state whether his philosophy or the facts would

prevail he was asked whether he would refuse to answer the

special issues because of his personal philosophy

suppose painful as it would be for me would

have to choose not to answer somehow because

dont think would dont know could insult

society the rules of society or flout them enough

to sit there and personally answer them no even

though think yes on the facts

understand

And think would have to refuse to answer no

matter what the cost on that

And in your own words again guess if you would

just tell us whether or not you feel that you

could be fair and Impartial to the State where the

State is actively seeking the death penalty in

regard to judging the facts and the evidence that

leans solely on the facts and evidence and nothing

so

There Is good chance might not be fair to the

State yes and as painful as that is because

can appreciate the family of Officer Harris etc
and just as sick at heart about that judgment that

took place however it took place but stT

am afraid would not be fair to the State

RVol.XVI pg.25495O

The States challenge was sustained Id

14



ARGUMENT AND AUTHORITIES

The Appellant would respectfullY incorporate the Argument

Authorities set forth in Ground of Error II in support of this

Ground of Error Because Juror Tucker never stated

unequiVaCallY that he would automaticallY vote against the

Article 37.07 V.A.C.C.P special Issues because of his

feelings about the death penalty nor did he state that his

feelings on the death penalty would frustrate the States

legitimate efforts to administer its death penalty scheme the

trial Court erred in excluding Veniremafl Tucker for cause
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GROUND OF ERROR IV

THE TRIAL COURT ERRED IN SUSTAINING THE STATES

CHALLENGE FOR CAUSE AGAINST VENIREMAN CAROLYN SANDERS

During the voir dire examination of Venireman Carolyn

Sanders Ms Sanders expressed her reluctance to assess the

death penalty R-Vol .XV pg.2154 She stated however that

her feelings were not so strong as to preclude finding of

guilt RVOl.XV pg.2157 and that she would never answer the

ArtiCle 37.07 V.A.C.C.P special issues no so as to

assure life sentence RVOl.XV pg.2158 Vol.XV pg.216O

The State then examined venireman Sanders Ofl the Defen

dants right not to testify She first stated that she felt

Defendant may be hiding something.. for fear he may say the

wrong thing... RVOl.XV pg.2172 She stated that if the

Defendant did commit crime he probably would not want to

talk RVol.XV pg.2173 The State challenged her for cause

for her consideration of the Defendants failure to testify as

evidence against him RVOl.XV pg.2175

Upon examination by Defense counsel Ms Sanders stated

that the Defendant would never have to prove his Innocence to

her RVol.XV pg.2177 that she understood the States burden

of proof and agreed with it Id and that she would not hold

the Defendants failure to testify against him RVOl.XV

pg.2178 She felt that it was in the Defendants best interest

to testify RVol .XV pg.217879

16



The State examined Ms Sanders further and she stated that

the Defendants failure to testify would make it easier for the

State to prove its case RVoI.XV pg.2180 After some

confusion Ms Sanders stated that in close case the Defen

dants failure to testify would help to go to say he did

it RVoI.XV pg.2190 The States challenge for cause was

sustained The Defendant ultimately testified

ARGUMENT AND AUTHORITIES

Article 35.16 V.A.C.C.P sets forth the grounds for

which the State alone may move to challenge venireman for

cause Among them is the bias or prejudice of the venireman

against any phase of the law upon which the State is entitled

to rely for conviction or punishment Article 35.16

V.A.C.C.P The same statute permits Defendant to challenge

for cause any venireman biased against the law upon which he may

rely either as defense to the offense It mitigation or pun

ishment Article 35.16 Cc V.A.C.C.P in special

commentary to Article 35.16 V.A.C.C.P this distinction is

recognized

This Article has been separated info causes for

which either the State or Defendant may chal
lenge ga for which only the State may chal
lenge sb and for which only the Defendant may
challenge Cc

17



Appellant contends that the State is not entitled to rely

on the law set forth in Article 38.08 V.A.C.C.P relating the

to effect of the Defendants faflure to testify The right of

Defendant to protect his privilege against self incrimination is

one unique only to the Defendant Article 1.05 V.A.C.C.P sets

forth the rights of the accused in criminal proceeding

In all criminal prosecutions the accused shall

have speedy public trial by an impartial jury
He shall have the right to demand the nature and

cause of the accusation against him and have

copy thereof He shall not be compelled to give

evidence against himself He shall have the

right of being heard by himself or counsel or

both...

Article 10 of the Texas Constitution provides the basis

for this statute as well as the Fifth Amendment to the United

States Constitution in Olson vs State 484 S.W.2d 756

Tex.Crim.App 1972 the Court held that the privilege against

self incrimination is one unique to criminal Defendant No

adverse inference can be drawn from Defendants failure to

testify and comment on that failure is forbidden In Griffin

vs California 380 U.S 609 85 S.Ct 1229 14 L.Ed.2d 106

1965 the Supreme Court held that the prohibition against

commenting on Defendants failure to testify and urging an

Inference of guilt from that failure is an integral part of the

Defendants right against self incrimination Thus it is clear

that Article 38.08 V.A.C.C.P is an embodTment of both Article

10 of the Texas Constitution and the Fifth Amendment to the

United States Constitution and thus becomes right unique to

the Defendant

18



It is clear that the prosecution cannot rely upon the

Defendants failure to testify in any phase of its case In

Barber vs State 628 S.W.2d 104 Tex.App San Antonio 1982

the Court held

It is fundamental law that the faTlure of the

accused to testify may not be the subject of

comment by the prosecution Such comment vio

lates both the privileges against self incrimi

nation contained in the Texas Constitution

Article 10 and the specific mandate of

Tex.Code Crim.PrO Article 38.08 Vernon

1979
...
Such comment has been also held violative of

the Fifth Amendment which has been made applica

ble to the States by virtue of the Fourteenth

Amendment citations omitted

628 S.W.2d at 111 See also Martinez VS State 644 S.W.2d 104

Tex.App San Antonio 1982 In Vickers vs State 154 S.W

578Tex.Crim.APP 1913 the Court stated the limitations on the

right of the State to utilize the Defendants silence

prosecuting officer should not seek to indir

ectly call the attention of the Jury to the fact

that Defendant has not testified in the case

This is right given Defendanti in law

but he is not bound to avail himself of that

privilege and if he is willing to rest his case

on the weakness of the States case he has

right to do so

See also Garrett VS State 623 5.W.2d 350

Tex.Crim.APP 1982

Further even Jurys discussion of the Defendants

failure to testify that effects the verdict of that jury is

grounds for new trial Chandless vs State 180 S.W.2d 929
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Tex.Crim.APP 1944 Whetherltt vs State 89 S.W.2d 212

Tex.CrimAPP 1935 That new trial can only be granted to

Defendant Article 40.02 V.A.C.C.P and only in those circum

stances where from the Jurys misconduct the Defendant has not

received fair and impartial trial Article 40.03

V.A.C.C.P Thus It Is clear that the Issue of an inference of

guilt from the Defendants failure to testify is one that Inures

to the benefit of Defendant The State Is not even permitted

to rely on the Defendants failure to testify in matters of Jury

scond uct

It is clear from an examination of the above authorities

that the State Is not permitted to rely In any phase of the

case either at guilt/innocence or at punishment upon the Defen

dants failure to tesflfy This right exists only for the

benefit of the accused Thus the State should not have been

allowed to challenge for cause the venireman because she might

consider the Defendants failure to testify
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GROUND OF ERROR

THE TRIAL COURT ERRED IN LIMITING THE VOIR DIRE

EXAMINATION OF DEFENSE COUNSEL

During the voir dire examination of venireman Steven

Busby the following exchange took place

Let me ask you this Say for example if an illegal

alien which they will be here to testify to the

facts and police officer gets up there and

testifies as to the facts you would not say that

you would give police officer more credibility

because hes police officer hypothetically

speak ng

MR MOEN object to the question He is staking him out as

to how he would place the testimony of police

officer as opposed to an illegal alien

THE COURT Sustained

All right Any class of citizen coming in or any

citizen that would testify be it doctor

secretary manager of pizza place police

officer would you give that police officer more

credibility than any other citizen testifying to

the same facts

MR MOEN object to the same question again as to how he

would judge police officers testimony versus

other peoples in other occupations

think he has answered the question that he would

judge the police officers credibility and training

and what he is doing He has also said he would

not..

object to the question along those lines Judge

THE COURT Sustained as to the form

CRVol .XVI pg.2936
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ARGUMENT AND AUTHORITIES

In Mathis vs State 576 S.W.2d 835 Tex.Crlm.APP 1979

the Court of Criminal Appeals set forth the peramefers of the

right of individual voir dire

The right to be represented by Counsel

guaranteed by Article 1O of the Texas

Constitution encompasses the rights of counsel

to question the members of the jury panel In

order to intelligently exercise his preemptory

challenges citations omitted The trial

Court In Its sound discretion can and should

control the voir dire examination of the venire

however the permissible areas of questioning

the panel In order to exercise preemptory

challenges are broad and cannot be unnecessarily

limited citation omitted
...
However when the question Is asked for the

purpose of exercising preemptory challenges the

test for Injury is entirely different If the

question Is proper an answer denied prevents

Intelligent use of the preemptory challenge and

harm Is shown.cItatiOn omitted.....It is

Immaterial how the jurors would have answered

the question for whatever their answers the

Appellant was entitled to know their answers In

order to enable him to exercise his preemptory

chal lenges

Quoting from Plair vs State 279 S.W at 269

Tex.Crim.ApP 1926 the Court stated

The right to appear by counsel carries with it

the right of counsel to Interrogate each juror

individually to the end that he may form his

own conclusions with his personal contact with

the juror as to whether In counsels judgment

he would be acceptable to him or whether on

the other hand he should exercise preemptory

chal tenge to keep him off the jury

576 S.W.2d at 57677 See also Smith vs State 513 S.W.2d 823

Tex.Crim.App 1974 De La Rosa vs State 414 S.W.2d 668

Tex.Crim.App 1967
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In Triveno vs State 572 S.W.2d 336 Tex.CrIm.App

1978 Defense counsel was prevented from asking the venireman

whether he would give more weight to policemans testimony

than that of lay persons

In the Instant case four police officers were

witnesses and their testimony was an important

part of the States case Under the

circumstances knowing whether or not each of

the prospective jurors would give greater weight

to the testimony of the police officers merely

because they were police officers than to the

testimony of nonofficers would have enabled

Appellants counsel to exercise more

Intelligently his preemptory challenges The

questions propounded by Appellants counsel did

not exceed the proper scope of voir dire

citation omitted and because this restriction

of Appellants voir dire examination extended to

the entire jury panel injury to the Appellant

is clearly shown citation omitted

572 S.W.2d at 337 See also Florlo vs State 568 S.W.2d 132

Tex.Crim.App 1978 Hernandez vs State 508 S.W.2d 853

Tex.Crim.App 1973

Because defense counsel was not permitted to ask of the

juror his opinion of the inherent credibility of police

officer as opposed to lay person Appellant was denied the

right to be represented by counsel as guaranteed by Article

flO of the Texas Constitution and the right to Intelligently

exercise his preemptory challenges
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GROUND OF ERROR VI

THE TRIAL COURT ERRED IN LIMITING THE VOIR DIRE

EXAMINATION OF VENIREMAN THOMAS ALLEN MOCK

Venireman Thomas Al len Mock stated that he could think of

no case other than the death of family member where he could

participate as juror in capital murder trial RV0I.X

pg.1329 Defense counsel In an effort to rehabilitate the

venireman suggested hypothetical fact situation and asked

venireman Mock if he could affirmatively answer the second

37.071 V.A.C.C.P Special issue The States objection on

the basis that the Defense Counsel should not proceed with

hypothetical question was sustained RVol.X pg.133637

Venireman Mock was challenged by the State on the basis of

Whitherspoon and that challenge was sustained RVol .X

pg.1337

ARGUMENT AND AUTHORITIES

In Burns vs State 556 S.W.2d 270 Tex.Crim.ApP 1977

the Court held that it was error to refuse to allow defense

counsel to examine challenged jurors after the State had made

challenge In Burns the error was held to be harmless because of

the unequivocal answer of the venireman and because the State

had only exercised portion of its preemptory challenges In
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Huffman vs State 450 S.W.2d 858 Tex.Crim.APP 1970 the

Court also held that the trial Court should have granted defense

Counsel the request to examine challenged jurors In view of the

States exercising less than half of its preemptory challenges

the failure of the Court to permit defense counsels further

voir dire was not reversible error See also Pittman vs State

434 S.W.2d 352 Tex.Crim.APP 1969

In the case at bar the State exercised all of its

preemptory challenges RVol.XX pg.3435 See also RVol

pg.1O7 Further use of hypothetical questions to rehabilitate

jurors are forbidden only where the facts questioned about are

those pecul iar to the case on trial Such an inappropriate use

of hypothetical questions is in effect an attempt to bind

juror to verdict before any evidence is introduced at trial

Here the use of the hypothetical question was merely to

ascertain whether Juror Mock could conceive or could consider

fairly the issue of the death penalty in given case See White

vs State 629 s.W.2d 71 Tex.CrIm.APP 1981 Juror Mocks

responses to questions were not definitive as In Burns vs

State Supra and Huffman vs State Supra Venireman Mock

expressed certain amount of confusion concerning his ability

to affirmatively answer the Article 37.071 V.A.C.C.P Special

Issues See RVol.X pg.133234 Thus defense counsel should

have been permitted to proceed with hypothetical examples in

order to ascertain the impact of Venireman Mocks objection to

the death penalty on his potential service as juror
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GROUND OF ERROR VII

THE TRIAL COURT ERRED IN LIMITING DEFENSE

COUNSELS VOIR DIRE EXAMINATION OF

VENIREMAN THERMAN HOWARD MATTHEWS

During the voir dIre examinatIon of Venireman Therman

Howard Matthews the following exchange occurred

in the second part the punishment stage you have

to answer the first question what Im trying to

get at Is would you automatically answer that

first question yes just because you already have

found him guilty of intentionally and knowingly

killing police officer

No

Why is that
I...

THE COURT Mr Bax do you have an objection

MR BAX Judge believe he has answered the questIon
whether he would automatically answer yes which

is the qualification question and he goes into

thought process and we are spinning his wheels

here

THE COURT think agree with that sustain the

objection

RVoI .Vi II pg.1O18

ARGUMENT AND AUTHORITIES

Appellant would respectfully Incorporate by reference

the Argument and Authorities set forth In support of Ground of

Error if fully set forth herein
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This Court has held on several occasions that Defendant

may not voir dire jurors upon their definitions of

deliberatelY and criminal acts of violence See Chambers vs

State 568 S.W.2d 313 Tex.Crim.APP 1978 Esguivel vs State

595 S.W.2d 516 Tex.Crirfl.APP 1980 NevertheleSs it has been

held that Defendant may voir dire on punishment issues as well

as on any other area of the law upon which he is entitled to

rely Martinez VS State 588 S.W.2d 954 Tex.Crim.APP 1979

Further Defendant is to be permitted to voir dire each juror

on their attitude and philosophies 0ncerningpun1Shmeflt Powell

vs State 631 S.W.2d 169 Tex.CrTm.APP 1982

For the trial Court to have limited the Defendants voir

dire in this area was to have denied the Defendant the

intelligent use of his preemptory challenges
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GROUND OF ERROR VIII

THE TRIAL COURT ERRED IN LIMITING

DEFENSE COUNSELS VOIR DIRE EXAMINATION

During the voir dire examination of Doris Lewis Zadroga

by defense counsel counsel questioned the juror on her

attitudes toward the Special Issues of Article 37.071

V.A.C.C.P

The simple fact if person carries gun like

that example of the 7Eleven would that effect

your deliberations

MR BAX object to that Certainly that Is evidence that

could effect jury one way or the other and

object to him trying to find out whether that would

effect her Certainly that should if that were

part of the evidence

MR ELIZONDO All want is yes or no

THE COURT Restate your question please sir

By Mr Elizondo In hypothetical example we

talked about Joe and walking Into 7Eleven and

Ive got .45 and hes got .45 lets say and

he killed the cashier and just ran out havent

aided encouraged or abetted Tn any way Its

Joes little robbery and Im beTng tried for

robbery now robbery/murder

Based upon the limited facts do you think should

be found guilty

MR BAX Judge that is not am objecting to the form of

the question Of course the witness would have to

judge the credibility of the person saying
didnt have anything to do with it and it is

asking to much of the juror

THE COURT On that basis sustain the objection

RVol.VI pg.535
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ARGUMENT AND AUTHORITIES

Appellant respectfully Incorporates by reference the

Argument AuthoritIes set forth in support of Grounds of Error

and Vi In support of thIs Ground of Error as If fully set

forth herein
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GROUND OF ERROR IX

THE TRIAL COURT ERRED IN PERMITTING THE STATE TO

BOLSTER ITS WITNESS JOSE ARMIJO JR THROUGH

THE TESTIMONY OF OFFICER EDWARD CAVOSOS

Jose Armijo Jr testified 1-hat he saw 1-he Defendant

shoot police officer CRVol .XXIII pg.284 and then shoot his

father RVoI.XXIII pg.28687 He stated that he attended

line up but could not identify anyone at the line up because

was scared he might come out and get me CRVol .XXIH pg.290

On crossexamination Armijo admitted that he gave sworn

statement on July 13th 1982 the day of the murder that he did

not know what the killers looked like because he hadnt seen

them very well RVol.XXIII pg.295 He was never questioned

about his fear of Appellant on crossexamination At the

conclusion of the crossexamination there was loud outburst

from woman In the courtroom

Officer Edward Cavosos was recalled by the State in its

case in chief and testified that he talked with Armijo prior to

the boys testimony at the request of the State Over objection

by defense counsel Cavosos testified that Armijo was very

nervous and asked if any police officers would be present in

Court RVol.XXV pg.61620

Did he tell you why he was afraid to come into the

Courtroom

Right He asked if 1-he suspect was going to be in

the Courtroom

And what did you tell him

1-old him that he was
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And what assurances if any did you give him

concerning the suspect beTng in the Courtroom

being there testifying before the Jury

stated that would be outside the Courtroom and

also that there would be other officers in the

Courtroom

And throughout the conversation that you had with

Jose again at any time did you try to talk him

Into identifying anyone In the Courtroom as the

person

No sir

RVol.XXV pg.6192O The States profer of the evidence at

trial was austensively to rebut the defensive Inference that

Armijo had changed his testimony after conferring with police

officers in the District Attorneys Office RVol.XXV pg.618

ARGUMENT AND AUTHORITIES

In Earns vs State 643 S.W.2d 694 Tex.Crim.App

1983 the victims of sexual abuse testified with no impeachment

and very mild crossexamination The State called psychiatrist

to testify that the children were Incapable of fantasizing the

type of sadomasicistic activity involved in the case

It is well settled rule In this and other

jurisdictions that the State may not bolster or

support its own witnesses unless they have been

impeached on crossexamination citations

omitted

fl bolstering testimony must be related to

the impeachment to be admissable See OBrien

vs State 591 S.W.2d 464 476 Tex.Crim.App
1979 The rehabilitating facts must meet

particular method of impeachment with relative

directness The wall attacked at one point may

not be fortified at another indistinct point
McCormick on Evidence Supra at 103 emphasis
added
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See also Watts vs State 638 S.W.2d 938 Tex.App Dallas

1982 In less vs State 576 S.W.2d 83 Tex.Crim.APP 1979

the Court held that bolstering occurs when one item of evidence

is improperly used by party to add credence or weight to some

earlier unimpeached piece of evidence offered by the same party

The rule against bolstering Is long standing rule In Wilson

vs State 11 S.W.2d 803 Tex.Crim.App 1928 the Court held

It is the well settled rule In Texas that if it

has been shown that witness has made out of

Court statements contradictory to those

testified to on the trial it is then

permissible to prove that such witness has made

other statements out of Court which are

consistent with and confirmatory of his

testimony on the trial However unless it

appears that witness has been Impeached by

proof of statements contradictory to those

given by him in evidence consistent and

confirmatory statement made to third party
out of the presence of Appellant Is hearsay and

Inadmissible

Again In Newton vs State 180 S.W.2d 946

Tex.Crim.ApP 1944 quotIng from 18 Tex.Jur.Sec.64 pg.132

the Court held

Unless it appears that witness has been

impeached by statements contradictory to those

given by him in evidence consistent and

confirmatory statement made to third person
out of the presence of the accused is hearsay

and Inadmissible In other words witness

cannot cooberate his testimony by proof of

having made similar statements in harmony with

his testimony on the trial if the witness has

not been attacked by the statements sought to

be supported emphasis added

See also Cole vs State 611 S.W.2d 79 Tex.Crim.App

1981 Davis vs State 636 S.W.2d 197 Tex.Crim.APp 1982

The identical fact situation was found to be error in Acker vs
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State 421 S.W.2d 398 Tex.Crim.App 1967 The complaining

witness consistently testified about her fear of the Defendant

her husband On crossexamined extensively her testimony of her

fear of the Defendant remained consistent it was thus error

to bolster her testimony with divorce petition containing the

same allegations It wasaccordlngly error for the trial Court

in the case at bar to permit Officer Cavosos to testify about

the witness Armijos fear of the Appellant when that testimony

had not been impeached or attempted to be impeached on the

crossexamination of the witness Armijo Further the testimony

concerning the fear of the witness Armijo of the Appellant

implied threats by the Appellant to the witness in order to

silence his testimony There was no showing that Appellant made

any such threats to the witness thus his testimony became

inadmissible See White vs State 131 S.W.2d 968

Tex.Crim.App 1939
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GROUND OF ERROR

THE TRIAL COURT ERRED IN ADMITTING THE

HEARSAY TESTIMONY OF EDWARD CAVOSOS

The Appellant would respectfully Incorporate by

reference the facts set forth in support of Ground of Error

Number IX In support of this Ground of Error as If fully set

forth herein

ARGUMENT AND AUTHORITIES

In Urick vs State 662 S.W.2d 348 Tex.CrIm.ApP 1983

the State Introduced an undercover agents testimony and then

deputy sheriffs testimony concerning his conversations with the

agent

The State clearly attempted to bolster the

testimony of the undercover offlcer....thUS the

most basic reason for excluding the out of Court

statements of third parties was violated See

Barber vs State 481 S.W.2d 812 814 The

purpose of the deputys testimony could serve no

other purpose than to bolster the testimony of

the undercover officer the sole witness to the

offer Such testimony was prejudicial and calls

for reversal

This rule of law has found support In treatises on the

Issue In 1A Ray on Evidence 785 In Is stated

The hearsay rule applies even to evidence of

previous statements made by the witness

hlmself....lt Is clear then In the absence of an

attempt to Impeach the witness he may not be

asked to recount any statement he has made

before trial as evidence of the facts stated

therein
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In Hawkins vs State 183 S.W.2d 980 Tex.Crim.App

1944 the Court held as inadmissible hearsay sheriffs

testimony that the prosecuting witness told him that he had

purchased the whiskey on the day and at the place testified to

by the prosecuting witness Because the trial Court permitted

Officer Cavosos to testify on the fear of the witness Armijo

concerning Appellant when that subject was unimpeached on the

crossexamination of the witness Armijo said evidence amounted

to the admission of inadmissible hearsay

ck
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GROUND OF ERROR XI

THE TRIAL COURT ERRED IN ADMITTING THE TESTIMONY
OF MARIE ESTELLE ARMIJO IN VIOLATION OF THE RULE

Marie Estel ArmTjo was called as witness by the State

She testified over strenious objection by defense counsel

RVol.XXV pg.62127 that her son Jose Armijo Jr the day

after the murder told her that he had seen the murder and was

ableto Identify the person In lIne up but had not done so

CRVol .XXV pg.633 She stated that he was afraid of the person

who shot his father because he was afraid that person may do

something to him also CRVol .XXV pg.636

During defense counsels objection to Ms Armijos

testimony the State Informed the Court that the rule was

Inapplicable because all of the proceedings concerning her sons

testimony were In english while Ms Armijo spoke only Spanish

RVol.XXV pg.623 Upon redirect examination by the State

however the following exchange occurred

Just few questions If might Ms ArmIjo when

Jose was testifying here yesterday was your sister

translating in the audience there

For myself or for the child

For yourself

Yes

And were you able to did she tell you some of the

questions that Mr Elizondo was asking of your

son

How Is that
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Did your sisterTnlaw interpret the questions that

Mr EHzondo was asking of Jose

Well yes

RVol.XXV pg.642

Finally it was established that It was Mrs Armijo who

created an outburst at the close of Jose Armijo Jr.s

testimony RVol.XXV pg.623

Prior to the commencement of testimony in the case the

rule was invoked RVo$.XXII pg.56

ARGUMENT AND AUTHORITIES

The rule for sequestration of witnesses commonly known

as the rule is embodied by statute in Texas in Article 36.06

V.A.C.C.P

At the request of either party the witnesses on

both sides may be sworn and placed in the

custody of an officer and removed out of the

Courtroom to someplace where they cannot hear

the testimony as delivered by any other witness

in the cause This Is termed placing witnesses

under the rule

The effect of the rule as set forth also in statute In

Article 36.05 V.A.C.C.P

Witness under rule shall be attended by an

officer and all their reasonable wants provided

for unless the Court In its discretion

directs that they be allowed to go at large
but in no case where the witness are under rule

shall they be allowed to hear any testimony of

the case emphasis added
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The effect of violation of the rule has been dealt

with extensively In Murphy vs State 496 S.W.2d 608

Tex.Crim.App 1973 the Court stated the Appellate

considerations to be given to violations of the rule

violation of the rule is not in itself

reversible error citation omitted It has

long been the rule In Texas that violation of

the rule may not be relied upon as ground for

reversal unless an abusive discretion is shown

and until the contrary has been made to appear
it will be presumed on appeal that discretion
was properly exercised citation omitted
Simply stated It becomes test of whether or

not in permitting the witness in violation of

the rule to testify Injury Is done to the

Defendant

498 S.W.2d at 610 See also Haas vs State 498 S.W.2d 206

Tex.Crim.App 1973 In Brown vs State 523 S.W.2d 238

Tex.Crim.App 1975 it was held that It Is well established

that the object to be attained by placing witnesses under the

rule is to prevent one witness from being influenced by the

testimony of another... 523 S.W.2d at 241

Further the enforcement of the rule is discretionary

where an individual not known to be witness at the

commencement of trial is later determined by either party to

be material witness In Shield vs State 38 S.W.2d 76

Tex.Crim.App 1931 the Court held that

Where witness has been in Court while other

witnesses testify or by some omission has not

been placed under the rule ordinarily the trial

Court may permit him to testify where the other

witnesses did not testify on the same point to

which he is called to testify

38



The Issue becomes whether the State knew or should have

known that the witness to whom the rule was not invoked would be

called upon to testify during the course of the trial In Downs

vs State 104 S.W.2d 503 Tex.Crim.App 1937 the Court was

confronted with witness who was not sworn as such and placed

under the rule at the commencement of the trial but testified

on rebuttal and denied the Defendants defense

In the present instance we think Appellants
motion to exclude the testimony of the witness

should have been sustained Manifestly counsel

for the State was aware that witnesses for the

State would testify that Appellant had stated to

them that he had acquired the stolen animal

from Booth Under the circumstances the witness

should have been placed under the rule as with

the other witnesses at the beginning of the

trial However he remained in the Courtroom and

heard the States witnesses testify concerning
Appellants affirmatIve defense His testimony
concerned the main facts around which the

controversy turned That his testimony was
calculated to injure Appellant was manifest
Under the crcumstances we are of the opinion
that the procedure was not conducive to fair

trial

104 S.W.2d 504 In his dissenting opinion Judge Latimore stated

that to reverse the case we must assume that Booth heard the

witness testify on some point In regard to which he was called

to testify there being an utter absence of such showing

In the Instant case It is clear that the State knew

that the witness Jose ArmTjo Jr had given inconsistent

testimony It was clear that he told the police officers at the

inception of the investigation of this case that he could not

Identify the people who had killed his father and Officer

Harris The reasons for this statement and the fact of its
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making were listed by the State in the direct examination of

Jose ArrniJo Jr RVol.XXlll pg.290 Thus the State cannot be

permitted to claim that it did not know the substance of Marie

Estelie Armijos testimony or that prior consistent testimony

would be needed to bolster the testimony of Jose Armijo Jr

The issue then becomes the extent of harm to be shown by

the Appellant to justify reversal for violation of the rule

in Tinker vs State 253 S.W 531 Tex.Crim.App 1923 quoting

from Heath vs State Tex.App 464

While the law invests large discretion in

trial judges as to the examination of witnesses

and the enforcement of the rule when the same

has been requested by either party yet this

discretion is not arbitrary nor is the statute

giving the right merely discretionary and to be

disregarded at pleasure....the right to enforce

the rule is right given by law and it should

neither be denied nor substantially abridged at

the arbitrary discretion of the presiding judge
Being right guaranteed by law Defendant

should not after request for its enforcement

be deprived of its benefit unless it should

clearly appear that no possible Injury could

result to him from its relaxation emphasis
added
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Further In Bishop vs State 194 S.W 389 391

Tex.CrIm.ApP 1917 the Court held In case where the

Defendant receTved the death penalty that the record must show

clearly...that no Injury could have resulted

Because the trial Court permitted Marie Estelle Armijo to

testify on her sons fear of the Appellant after she had listened

to her sons testimony throughout the trial clear violation of

the rule has been shown by Appellant Because that testimony

concerned her sons fear of Appellant Implying threats of

-----..-------..- .........-.--

violence by Appellant It cannot be said that the Appellant was

not Injured when he received the death penalty
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GROUND OF ERROR XII

THE TRIAL COURT ERRED IN ADMITTING THE TESTIMONY
OF MARIE ESTELLE ARMIJO AS INADMISSIBLE HEARSAY

The Appellant would respectfully Tncorporate by

reference the facts set forth In support of Ground of Error XI

In support of this Ground of Error

ARGUMENT AND AUTHORITIES

The Appellant would respectfully Incorporate by

reference the Argument and Authorities set forth in support of

Ground of Error In support of this Ground of Error as if

fully Incorporated and set forth at length
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GROUND OF ERROR XIII

THE TRIAL COURT ERRED IN ADMITTING THE TESTIMONY

OF MARIE ESTELLE ARMIJO FOR ITS IMPROPER BOLSTERING

The Appellant would respectfully Incorporate by reference

the facts set forth in support of Ground of Error XI In support

of this Ground of Error

ARGUMENT AND AUTHORITIES

The Appellant would respectfully Incorporate by

reference the Argument and Authorities set forth support of

Ground of Error IX in support of this Ground of Error
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GROUND OF ERROR XIV

THE EVIDENCE IS INSSUFFICIENT TO SUSTAIN THE

ALLEGATION THAT OFFICER HARRIS WAS IN THE LAWFUL

DISCHARGE OF AN OFFICIAL DUTY

Elena Gonzales Hogian testified that the first notice she

had of the shooting on July 13th 1982 was when she saw the

Defendant driving car with the passenger about ten 10

minutes before the shooting RVol .XXI II pg.22930 At that

point they were driving the car very fast and spinning tires

burning rubber R.Vol.XXIII pg.23031 She later saw the

same black car parked next to apparently Officer Harriss

patrol car CRVol .XXIII pg.23O31 She was not sure if it was

the same car as that driven by the Defendant although It was

the same color RVol .XXI II pg.231 She did not hear the gun

shots until some minutes after she saw the Defendant driving the

car RVol.XXIII pg.23132

Jose Armijo Jr testified at first that he saw on

the night of the murder black car sitting and the police car

stopped them CRVol .XXI II pg.281 Later he testified that

the black car was blocking the street with the police car behind

It CRVol .XXI II pg.282 He saw the pol ice officer standing

outside his car with two men standing by the car with their

hands on the hood CRVol .XXIII pg.283
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Patricia Diaz testified that she saw black car with

red top blocking the street with police car behind It

CRVol .XXIII pg.310 She stated that she was within three to

four feet of the black car she heard someone yelling stop

stop whTch she assumed was policeman RVoLXXIII

pg.31112

George Lee Brown testified that he saw black 1977 Cutlass

with burgandy vinyl top approach him as he was walking his

dog He saw the Cutlass accellerate from twenty miles per hour

20 m.p.h to forty miles per hour 40 m.p.h and swerve over

as if trying to run over his dog The car turned onto an

Intersecting street Approximately ten seconds later police

officer drove up and Brown related the incident to him The

police officer followed the same route the car did

RVot.XXIV pg.384 at normal speed Less than minute

later Brown heard gun shots RVoI.XXIV pg.37695 He went

to the location of the shots and found both the police car and

the Cutlass at dead stop RVot.XXIV pg.387

Herlinda Garcia testified that she saw the black Cutlass

come to stop and two men get out of the car RVoLXXIV

pg.445 They needed boost for their car R-Vol.XXIV

pg.446 The police officer then pul led up put his headlights

on him and told the two men to hold it R-Vol.XXIV

pg.448 The two men Including the Appellant approached the

police officer but Ms Garcia did not hear the police officer

say anything else The police offTcer was then shot
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RVol .XXIV pg.449 On crossexamination she stated that the

policeman did not have any red lights on RVol.XXIV

pg.47576

Vera Flores testified that she noticed the Cutlass stop

and someone get out RVol.XXIV pg.507 The man asked her if

she had any cables to give him boost minute and half

later the police car pulled up and Flores heard the policeman

say stop RVol.XXIV pg.5O8O9 The police officer was out

of his car and just standing there RVol.XXIV pg.510 The

two men in the Cutlass walked to the police car and Flores then

heard gun shots RVol.XXIV pg.51112 She later testified

that the Cutlass was going pretty fast and then the car just

died on them RVol.XXIV pg.521 The car was going straight

on Walker Street before coming to stop On crossexamination

she stated she saw both occupants of the Cutlass with their

hands on the hood of the police car after the policeman called

to them RVol.XXIV pg.52930

Hilma Galvan testified that she saw the Cutlass turn the

corner at Lenox and Walker real fast almost hitting her

CRVol .XXIV pg.551 She then saw the police officer talking to

George Brown RVot.XXIV pg.553 She did not see the cars

again until she saw them parked next to another one on Walker

RVol.XXIV pg.554 She saw the police car pull up behind the

Cutlass RVol.XXIV pg.555 Both cars were blocking the

intersection After the police car pulled up

He got out of the car He just stepped out of

the car and he yel led at the man that was by the

sidewalk and he told him come here and he kept
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on walking and he told him come here and he

kept on walking and he told him again hey
you come back and 1-hen he turned around and

came towards the police officer RVoLXXIV
pg.557

The witness then heard two shots RV0LXXIV pg.559

See also RVoI.XXIV pg.57985

The Appellant testified 1-ha-I- he was driving the car the

night Officer Harris was killed He had been driving fast and

spinning his tires when -I-he car stopped RVol.XXVI

pg.84344 He tried to restart 1-he car and when it wouldnt

start asked two girls for jumper cables RVol .XXVI

pg.84445 When the police car arrived he heard -I-he police

officer say come on RVot.XXVI pg.846 He went over to the

police car and put both hands on 1-he hood of the patrol car

id The police officer had his gun pointed at both the

Appellant and the passenger RVot.XXVI pg.847 The Appellant

then heard shots and saw 1-he policeman fall to the ground Id

ARGUMENT AND AUTHORITIES

Section 19.03 V.T.C.A Penal Code defines the

capital offense of murder of police officer as 1-he commission

of murder of peace officer or fireman who is acting in the

lawful discharge of an official duty and who the person knows is

peace officer or fireman Though no cases have defined what

constitutes the lawful discharge of an official duty within the

context of 19.03 V.T.C.A Penal Code other statutes
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within the Penal Code use the same phrase SectIon 22.02

V.T.C.A Penal Code defines aggravated assault as an assault on

peace officer lawfully discharging his official duty See

22.02 a2A V.T.C.A Penal Code Further 22.03 V.T.C.A

Penal Code defines the offense of deadly assault on law

enforcement officer and also requires that that officer be

acting In the lawful discharge of an official duty See 22.03

a1A V.T.C.A Penal Code Finally 38.04 V.T.C.A Penal

Code defining the offense of evading arrest excepts from the

application of that section an unlawful arrest Finally prior

statues enacted before the enactment of the 1973 Penal Code also

had as their requirement police officers lawful discharge of

an official duty See e.g Arts.11471 1160a V.A.P.C

1925 Thus cases construing the lawful discharge of official

duty under these other statutes are persuasive authority for

interpretation of the same phrase within the context of the

capital murder statute

The duties of peace officer are defined by statute

It is the duty of every peace officer to

preserve the peace within his jurisdiction To

effect this purpose he shall use all lawful

means He shall in every case where he Is

authorized by the provisions of this code

Interfere without warrant to prevent or suppress

crime He shall execute all lawful process

issued to him by any Magistrate or Court He

shall give notice to some magistrate of all

offenses committed within his jurisdiction

where he has good reason 1-o believe there has

been violation of the penal law He shall

arrest offenders without warrant in every case

where he is authorized by law in order that

they may be taken before the proper magistrate

or Court and be tried emphasis added
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ArtIcle 2.13 V.A.C.C.P It Is clear from the examination of

this statute that police officer may Interfere to prevent or

suppresscrlme or make warrantless arrests only when authorized

by the Code of Criminal Procedure See Honeycutt vs State 499

S.W.2d 662 Tex.Crim.App 1973 As to the prevention or

suppressionof offenses ArtIcles 6.05 6.06 V.A.C.C.P permit

peace officers to prevent the commission of criminal activity

when they have either been Informed that an Individual has made

threat to do an Injury to himself or to the person or property

of another or when an Individual Is about to commit an offense

against the property or person of another In only those

circumstances is police officer permitted to Intervene for the

purpose of prevention or suppression of crime

Additionally peace officer is permitted to make

warrantless arrests only under those circumstances authorized by

chapter 14 of the Code of Criminal Procedure See Honeycutt vs

State Supra person is deemed to be arrested under the Code

of Criminal Procedure when he has actually been placed under

restraint or been taken into custody by peace officer See

Article 15.22 V.A.C.C.P warrantless arrest is permitted In

those circumstances where an offense Is committed within the

presence or view of peace officer Article 14.01 V.A.C.C.P

where an offense Is committed In the presence or within the view

of magistrate and the magistrate verbally orders the

offenders arrested see Article 14.02 V.A.C.C.P where

person Is found In suspicious places and under circumstances

kc

\c
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which would show that he has been guilty of felony or breach

of the peace or about to commit some offense against the law

or where the peace officer has probable cause to believe that

the person has committed an assault resulting In bodily injury

to another person and that same peace officer has probable cause

to believe that there Immediate danger of further bodily

Injury that person Article 14.03 v.A.C.C.P and where It Is

shown by satisfactory proof to the police officer upon

representation by credible Individual that felony has been

committed and that the offender Is about to escape Article

14.04 V.A.C.C.P. it Is only under these circumstances that

warrantless arrest is permitted In Texas

it Is clear that none of the circumstances enumerated In

chapter 14 of the Code of Criminal Procedure applied to the case

at bar There was no showing that the Appellant was committing

an offense In the presence of police officer The evidence

showed that the Appellants car had stalled at the time Officer

Harris drove up on the scene thus Appellant was not committing

an offense within Officer Harriss presence or view No

suspicious circumstances were shown that Appellant was guilty of

committing felony or breach of the peace or about to commit an

offense against the laws There was no showing that Officer

Harris had probable cause to believe that Appellant was

committing assault resulting In bodily Injury to another person

and that there was Immediate danger of further bodily injury to

that person There was no showing that any credible Individual

50



had made representations -1-0 Officer Harris that felony had

been committed and 1-hat the offender was about to escape The

most that can be shown was that Appellant was seen to have been

speeding through the neighborhood by George Lee Brown and that

Appellant was seen ten minutes prior to the shooting spinning

his tires and burning rubber by Elena Gonzales Hoglan.Further

there was no showing that Appellant had made any threats to do

any injury to himself or to anyone else or to the property of

another nor was there any showing that in the presence of

Officer Harris shown to be committing an offense against the

personal property of another thus Officer Harris was not

under the terms of chapter of the Code of Criminal Procedure

to prevent the commission of an offense

It cannot be said that Appellants speeding or spinning his

tires constitutes breach of the peace in order to justify

warrantless arrest under Articles 14.01 and 14.03 V.A.C.C.P

The term breach of the peace was defined in Woods vs State

213 S.W.2d 685 Tex.Crim.App 1948

The term breach of the peace is generic and

includes all violations of the public peace or

order or decorum in other words it signifies

the offense of disturbing the public peace or

tranquility enjoyed by the citizens of

community disturbance of 1-he public

tranquility by any act or conduct inciting to

violence or intending to provoke or excite

others to break the peace disturbance of
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public order by an act of violence or by act

likely to produce violence or which by causing

consternatTon and alarm disturbs the peace and

quiet of the community By peace as used In

this connection is meant the tranquility

enjoyed by the citizens of municipality or

community where good order reigns among Its

members Breach of the peace is commonlaw

offense It has been said that it is not

specific offense yet it may be and at times

recognized as such by statute or otherwise and

only when so regarded will it be considered in

this Article

The offense may consist of acts of public

turbulence or indecorum Tn violation of the

common peace and quite of an invasion of the

security and protection which the law affords to

every citizen or if such acts such as tend to

incite violent resentment or to provoke or

excite others to break the peace Actual or

threatened violence is an essential element of

breach of the peace Either one is sufficient

to constitute the offense Accordingly where

means which cause disquiet and disorder and

which threaten danger and disaster to the

community are used it amounts to the breach of

the peace although no actual personal violence

is employed Where the incitement of terror or

fear of personal violence is necessary

element the conduct or language of the wrong

doer must be of such character to induce such

condition in person of ordinary firmness

See 213 S.W.2d at 687 It has been held that an offense against

the public peace must be one as defined under 42.01 V.T.C.A

Penal Code see e.g Heith vs Boyd 175 S.W.2d 214 Tex

1943 Thus it cannot be said that having stalled car on

public street speeding spinning ones tires or burning rubber

constitutes offenses against the public peace They involve no

actual or threatened violence Further they did not occur

within the view or presence of Office Harris See Satterwhite

vs State Infra
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The arrest cannot be justified as an offense committed

within the view of the police officer merely because of

Appellants car may have been blocking the street Under 42.03

V.T.C.A Penal Code person commits an offense of obstruction

of street only when that obstruction renders the street

impassable or passage unreasonably convenient or hazardous See

42.03 V.T.C.A Penal Code There was no such showing in

the case at bar thus no showing that the Appellant was

committing an offense within the view of Officer Harris

In cases involving assaults on police officers the Court

has held that it is necessary for the arrest to be legal in

order to constitute the lawful discharge of an official duty

Hackett vs State 357 S.W.2d 391 Tex.Crim.App 1962 In

Crowe vs State 216 S.W.2d 201 Tex.Crim.APP 1948 the Court

held that there was no evidence to show that the sheriff In that

case was In the lawful discharge of an official duty The Court

held that in order to constitute lawful discharge of an

official duty the peace officer if arresting someone must be

engaging In legal arrest Though Crowe has been overruled by

Cook vs State 238 S.W.2d 200 Tex.CrIm.App 1951 it has been

overruled only to the extent that public intoxication did not

constitute breach of the public peace In Crowe the police

officers justification for the arrest was public intoxication

which the Court held was not breach of the public peace That

element of the Crowe holding was overruled by Cook vs State

Supra
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In Mesden vs State 244 S.W.2d 228 Tex.CrTm.App

1951 two police officers received caH from victim of

assault who told them that the Defendant had assaulted them and

that he lived in certain room of motel Without warrant

they entered the Defendants hotel room and arrested him

It may be seen from the testimony of the

officers that they acted upon the information

that misdemeanor had been committed and upon

this and nothing more they invaded the home of

Appellant and arrested him This was an illegal

arrest and justified Appellant in attempting to

extricate himself from such custody

In Rodriguez vs State 172 S.W.2d 502 Tex.Crim.App

1943 the police were stopped by man on the street who engaged

In some sort of conversation with police officers As result

of that conversation the policemen went to certain cafe and

upon entering the cafe and noticing the Defendant sitting in the

corner arrested him without warrant They had not been

informed that he had committed felony nor was the Defendant

committing breach of the peace within their presence As they

were leaving the cafe the Defendant stabbed one of the police

officers The Court concluded that it was obvious the arrest

was illegal An officer who acts without proper authority and

the person doing the same act who is not an officer stand on

the same footing... 172 S.W.2d at 503 Quoting from Satterwhite

vs State 17 S.W.2d 826 Tex.Crim.App 1929

It is essential to Justify such an arrest that

the offense committed shall amount to breach

of the peace that such offense shall be

actually committed or attempted in the presence

of the person making the arrest and the arrest

be made at the time when the offense was

committed....it has been held that the right to
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make an arrest in cases of breaches of the peace

is confined to the time of the commission of the

offense

See also King vs State 99 S.W.2d 932 Tex.Crirfl.APP

1936 Miers vs State 29 S.W 1074 Tex.Crim.APP 1895 In

WIl Hams vs State 142 S.W 899 Tex.Crim.APP 1912 the

Defendant was accused by woman of assaulting her the

Defendant attempted to flee upon being confronted by 1-he

policeman While pursuing the Defendant the policeman was

assaulted by the Defendant The Court held that the law

authorized warrantless arrests only for felonies or breaches of

the peace committed within the view of peace officer To

detain Defendant for the purpose of investigating the crime

was not authorized by the statute thus the policeman was not

in the lawful discharge of his duties 142 S.W at 900

Because the record fai Is to disclose that the police

officer was lawfully arresting the Defendant pursuant to Chapter

14 of the Code of Criminal procedure the evidence Is

insufficient to sustain the allegation that the Appellant

murdered police officer in the lawful discharge of his duties
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GROUND OF ERROR XV

THE EVIDENCE IS INSUFFICIENT TO SHOW THAT

OFFICER HARRIS WAS IN THE LAWFUL

DISCHARGE OF AN OFFICIAL DUTY

The Appellant would respectfully incorporate the facts

set forth in Ground of Error Number XIII in support of this

Ground of Error

ARGUMENT AND AUTHORITIES

In Gaines vs State 132 S.W 352 Tex.Crim.App 1910

the Court held that two of the elements of assault on police

officer Included that he was police offTcer in the

discharge of his duties and that the assault was an

interruption of his official duties In Gaines the policeman

was on his way to pick up prisoners when he stopped to converse

with the Defendant and friends fight insued between the

Defendant and police officer The Court held that there was no

showing that the police officer was in the discharge of an

official duty See also Curlin vs State 209 S.W 666

Tex.Crim.App 1919 in Morris vs State 523 S.W.2d 417

Tex.Crim.App 1975 the Defendant was convicted of assault with

intent to murder police officer The policeman not in

uniform was confronted by the Defendant in parking lot over

minor car accident The police officer identified himself as

police officer and told the Defendant to stop bothering him He
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then started to write down the Defendants license number The

Defendant got angry and proceeded to shoot the poHceman five

times was clear that the dispute grew out of private

disagreement The State contended that the recording of

license number was an official police function Citing Geanes

vs State Supra and Curlin vs State Supra the Court held

that there was no evidence that the policeman was discharging an

official responsibility The Court stated that there was not

distinction between an on duty and an off duty police officer

both can be engaged In the lawful discharge of their duties

Further there was clearly cause for the police officer in

Morris to exercise his official responsibillties the record

however is practically devoid of any mention of such

performance of his official duty 523 S.W.2d at 418 Though

policeman be on duty twentyfour hours day surely this

statement does not abrogate the requirement of Article 1160a

that the officer be in the performance of his official duty at

the time of the assault Id Otherwise all attacks on

policeman would come within the statute and the quoted language

would have no meaning at all

Because the case at bar reflects no evidence as to the

nature of the Officer Harris official duty the evidence is

insufficient to sustain the conviction
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GROUND OF ERROR XVI

THE EVIDENCE IS INSUFFICIENT TO SUSTAIN

THE JURYS ANSWER TO THE SPECIAL ISSUE OF

ARTICLE 37.071 V.A.C.C.P IN THAT THE EVIDENCE IS

INSUFFICIENT TO SHOW THAT THE DEFENDANTS CONDUCT WAS

COMMITTED DELIBERATELY AND WITH THE EXPECTATION
THAT DEATH WOULD RESULT

The Appellant contends that the evidence is Insufficient

toshow that the murder he was accused of committing was done

deliberately and with the expectation that death would result

None of the witnesses to the crime testified on the circum

stances of ts commission Elena Gonzalez Hoglen testified that

she did not see the crime committed she first heard four shots

and then later three more shots RVol.XXIII pg.232 She also

stated that the policeman was shot in the face RVol.XXIII

pg.235 Patricia Diaz testified that she heard someone that she

thought was police officer yelling stop stop RVol .XXI II

pg.312 She saw the Appellant pointing at the police car She

then ducked and heard shots She was unable to determine what

the Appel lant had in his hand if anything RVol.XXI II

pg.31314 On crossexamination she admitted that she did not

know who yel led stop stop CRVol .XXI II pg.324 Further

she did not see the actual exchange of gun fire RVol.XXIII

pg.330

Jose Armijo Jr testified that he saw the Appellant and

another person with their hands on the hood of police car

CRVol .XXI II pg.283 He saw the Appellant acting like he was
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scratching his back he then saw the Appellant take out gun

and shoot the policeman RVol.XX1II pg.284 Herlinda Garcia

testified that she saw the policeman get out of his car with

none of the red warning lights flashing She saw someone first

described as having blonde hair brown shirt and brown pants

RVol.XXIV pg.477 and then later identified as the Appellant

RVol.XXIV pg.450 approach the police officer and pull

something out of his pants She assumed it was pistol

RVol.XXIV pg.450 She then ran and only heard the gun shots

RVol.XXIV pg.479 On crossexamination she stated that she

saw the Appellant pul something out of his pants get close to

Officer Harris and then The policeman was down on the floor

RVol.XXIV pg.481

Vera Flores testified that she was saw police officer get

out of his car and say stop RVol.XXIV pg.508 She saw two

men exit from black and red car immediately in front of the police

car and go toward the car RVol.XXIV pg.511 She heard someone

yell no no RVol.XXIV pg.512 She then heard gunshots

Id Although she did not see the shots fired she surmised It

was the driver of the red and black car who fired the shots

because she saw him running down the street firing the gun after

the police officer was killed RVol.XXIV pg.51213 She

later identified Appellant as the driver RVol.XXIV pg.517

Hilma Galvan testified that she heard the police officer

call out to the Appellant twice Hey you come here After the

second call Appellant turned around and started toward the
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police officer She then heard two shots and saw the policeman

fall CRVol .XXIV pg.559 She also testified that he was

shooting at two other women HerUnda Garcia and Vera Flores

RV0I.XXIV pg.562 On Crossexamination she stated that she

saw the police officer putt up behind the Appellants car step

out and yell at the Appellant RVol.XXIV pg.582 She could

not remember weather his headlights were on RVot.XXIV

pg.58283 She saw the Appellant walk back to the police car

RVol.XXIV pg.583 where he was grabbed by the officer and

pushed against the police car RVol.XXIV pg.584 The shots

werefired Right there and then CRVol .XXV pg.585

ARGUMENT AND AUTHORiTIES

It goes without saying that the evidence is sufficient to

show that the Appellant acted intentionally as that term is

defined in 6.O3 V.A.P.C Thus the evidence Is sufficient to

show that the Appellant acted as result of conscious

objective or desire to engage in the conduct or cause the result

of the death of Officer Harris and thus to sustain the allega

tion under 19.O3 V.A.P.C The issue before this Court is

whether the conduct of the Appellant that caused the death of

Officer Harris was committed deliberately and with the

reasonable expectation that the death of the deceased or another

would result.. See Article 37.071 V.A.C.C.P Though there
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exists no legislative definition of the conceptof

deliberately this Court has held that deliberately Involves

thought process that embraces more than will to engage In

conduct and acflvates the Tntentloflal conduct See Fearance

vs State 620 S.W.2d 577 584 Tex.Crim.APP 1982 In

Fearance the Court held that The person who engages in certain

conduct deliberately has upon consideration said Lets do It

620 S.W.2d at 584 ft.nt.6 In WHilams vs State _______

S.W.2d Cause 68952 handed down on July 11th 1984

The Court held that plurality of Its members had defined

deliberately as manner of doing an act characterized by or

resulting from careful consideratlofls.. more than mere wilito

be engaged in the conduct

In Green vs State ___________
S.W.2d Cause

60133 handed down on July 11th 1984 the Court found the

evidence of deliberateness sufficient where the Defendant

entered the house armed and struggled with the complaining

witness and calling the codefendant to shoot the complaining

witness thus leading to the complaining witnesss death The

Defendant told the codefendants to kill the other members of

the complaining witnesss famTly In Smith vs State _______

S.W.2d 64412 July the 11th 1984 the evidence was

sufficient to show the deliberate conduct where the Defendant

and codefendant secured weapons from third party for the

express purpose of robbery They sat In their car loading guns

and waiting until the crowd diminished in order to execute the
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robbery Further the State introduced evidence of four prior

convictions for robbery thus showing the Defendant to be an

experienced robber rather than an amateur

The evidence in the case at bar shows no rational or

planned attempt to kHl Officer Harris The evidence did not

show that the Appellant and his compatriot/passenger were armed

with the intent to kill police officer The evidence shows no

circumstances indicating premeditation or any thought process

indicating careful consideration of the consequences The

evidence shows nothing more than an intent to kill Officer

Harris formed In the few seconds available before the actual

shooting The evidence is thus insufficient to sustain the

jurys answer to the first special issue of Article 37.071

V.A.C.C.P
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GROUND OF ERROR XVII

THE TRIAL COURT ERRED IN ADMITTING INTO EVIDENCE

DURING THE PUNISHMENT PHASE AN EXTRANEOUS OFFENSE FOR

WHICH FINAL CONVICTION HAD NOT BEEN OBTAINED AND

FOR WHICH NO FORMAL NOTICE HAD BEEN PROVIDED

At the punishment phase Defense Counsel reurged its

motion in limine to prevent the State from introducing any

offense that had not resulted in final convictIon as being

violation of equal protection under the law denial of due

process and violation of 37.073 of the Texas Code of

Criminal Procedure RVoI.XXVIII pg.3 That motion was

overruled The State then contended in response to request

for WadeGilbert Hearing that the test for admitting the

extraneous offense was not whether we can prove extraneous

offenses beyond reasonable doubt but whether or not this

evidence we are going to tender or offer will be relevant or

material to the Jury to answer those two questions..

RVol.XXVIII pg.6 Defense Counsel then asked for running

objection to any extraneous offense that the State intended to

introduce at the punishment phase That was also overruled

RVo$.XXVIII pg.8
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The State introduced testimony of an aggravated robbery of

gun store In which the Appellant participated RVol .XXVI

pg.50-157 Defense reitterated his objections RVol.XXVIII

pg.75 RVol .XXVI II pg.1O1 RVol.XXVI It pg.126 The

AppeHants participation was shown to have been that of party

to the offense in that AppeHant was shown to have held gun on

the victims of the aggravated robbery while another individual

led the robbery

ARGUMENT AND AUTHORITIES

Appellant contends that the unindicted extraneous offense

never should have been used at the punishment phase of the

trial absent some means of formal notice to him of the nature

of the charge to be proven Appellant contends that the

requirement of notice is an essential element of due process of

law In Presnall vs Georgia 439 U.S 14 99 S.C 235 58

L.Ed.2d 207 1978 the Court held that it is as much

violation of due process to send an accused to prison following

conviction of charge on which he was tried as it would be to

convict him of charge that was never made.. Ouoting from

Cole vs Arkansas 333 U.S 196 68 S.C1- 514 92 L.Ed 644

1948 The Court also held that the Fundamental principals of

procedural fairness apply with no less force at the penalty
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phase of trial In capital case than they do in the

guilt/determining phase of any criminal trial 439 U.S at 16

15 L.Ed.2d at 211

In Morrissey vs Brewer 408 U.S 471 92 S.Ct 2593 33

L.Ed.2d 484 1972 the Court held that parole revocation was

sufficiently protectable interest as to require certain due

process procedural protections including notice to the parolee

of the charges he was facing

Whether any procedural protections are due

depends on the extent to which an individual

will be condemned to suffer grievious loss
citations omitted The question is not merely
the weight of the individuals interest but

whether the nature of the interest is one within

the contemplation of the liberty or property
language of the Fourteenth Amendment citation
omitted Once it is determined that due process

applies the same question remains what process

is due it has been said so often by this Court

and others as not to require citation of

authority that due process is flexible and calls

for such procedural protections as the

particular situation demands
of what procedures due process may require under

any given set of circumstances must begin with

the determination of the precise nature of the

government function involved as well as the

private interest that has been effected by

governmental action citatiOn omitted To say

that the concept of due process is flexible does

not mean that judges are at large to apply it to

any and all relationships Its flexibility is in

its scope once it has been determined that some

process is due it is recognition that not all

situations calling for procedural safeguards
call for the same kind of procedure

408 US at 481 33 L.Ed.2d at 494 The Court when on to hold

that parolees liberty was such that its loss inflicted such

grievious loss on the parolee and others as to require some

orderly process however informal 408 U.S at 482 33 L.Ed.2d
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at 495 The minimum due process requirements ordered by the

Court included among others written notice of the claimed

violations of parole... 408 U.S at 489 33 L.Ed.2d at 499

See also Gagnon vs Scarpelli 411 U.S 778 93 S.Ct 1756 36

L.Ed.2d 656 1973

In Goss vs Lopez 419 U.S 565 95 S.C 729 42 L.Ed.2d

725 1975 the Court reviewed and listed numerous situations

where the due process clause of the Fifth Amendment required

procedural protections Including notice State employees

Connell vs Hlgginbotham 403 U.S 207 91 S.Ct 1772 29

L.Ed.2d 418 1978 welfare recipients with statutory welfare

entitlements Goldberg vs Kelly 397 U.S 254 90 S.Ct 1011

25 L.Ed.2d 287 1970 prisoners and their good time credits

Wolf vs McDonnell 418 U.S 539 94 S.Ct 2963 41 L.Ed.2d

935 1974

The due process clause also forbids arbitrary

deprovations of liberty When persons good

name reputation honor or integrity Is at

steak because of what the government is doing

to him the minimal requirements of the clause

must be satisfied....The Courts view has been

that as long as property deprivation is not de

minimis its gravity is Irrelevant to the

question whether account must be taken of the

due process clause

419 U.S at 574 76 42 L.Ed.2d at 735

The Court has held that procedural due process

requirements including notice apply In numerous proceedings

including criminal contempt proceedings Taylor vs Hayes 418

U.S 488 94 S.Ct 2697 41 L.Ed.2d 897 1974 Greenholi-z vs

Nebraska Penal Inmates 442 U.S 91 S.Ct 2100 60 L.Ed.2d
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668 1979 Prison inmates with expectancies of parole Vitek

vs Jones 445 U.S 480 63 L.Ed.2d 552 100 S.Ct 1254 1980

held that State prisoner is entitled to notice and hearing

upon involuntary transfer from the prison to the State mental

hospital Appellant is aware that this Court has held on several

occasions that extraneous offenses at the punishment phase of

capital trial need not have resulted in conviction See

Hammettvs.State 578 S.W.2d699 709 Tex.Crim.App 1979.Neverthe

less the admission of an extraneous offense for which no

conviction has resulted and without formal notice to the accused

of its use violates simple standards of due process An

adjudicated offense bears no such unreliability because it is

presumed all procedural requisites of criminal

conviction have been satisfied The burden thus shifts to the

Defendant in trial to raise constitutional defects in such

prior conviction See Hill vs State 633 S.W.2d 520

Tex.Crlm.App 1981 Ex Parte White 659 S.W.2d 434

Tex.Crim.App 1983 Though extraneous offenses not resulting

in final convictions are admissable during the trial of any

criminal case to show identity intent motive or system

Cameron vs State 530 S.W.2d 841 843844 Tex.Crim.App 1975

such offenses are admitted with the limiting instruction

regarding their effect See Johnson vs State 509 S.W.2d 639

640 Tex.Crim.App 1974 No such limiting instruction is

aval lable to the Defendant at the punishment phase of capital

trial
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The admission of the unadjudiCated offense of aggravated

robbery at the punishment phase of the trial in the case at

bar violated the requirements of the due process clause of the

Fifth and Fourteenth Amendments to the U.S ConstitutiOfl

Because of the admission of said offense this case should be

reversed and remanded for new trial
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GROUND OF ERROR XVIII

THE EVIDENCE IS INSUFFICIENT TO SUSTAIN THE JURYS ANSWER
TO THE SECOND SPECIAL ISSUE IN THAT THE EVIDENCE IS

INSUFFICIENT TO SHOW THAT THERE IS PROBABILITY THAT THE

APPELLANT WOULD COMMIT CRIMINAL ACTS OF VIOLENCE THAT WOULD

CONSTITUTE CONTINUING THREAT TO SOCIETY

The Appellant would respectfully incorporate by reference

the facts set forth In Grounds of Error XVI and XVII in support

of this Ground of Error

ARGUMENT AND AUTHORITIES

Appellant contends that the evidence is insufficient to

show that there is probability that he will commit future acts

of violence and consfitute continuing threat to society In

Wallace vs State 618 S.W.2d 67 Tex.Crim.App 1981 the

Defendant was given the death penalty where the codefendant

killed an attorney during the course of robbery The Defendant

admitted discussing other robberies with the codefendant The

confession of the case admitted that he participated in

thwarted robbery There was no evidence of any prior

convictions no prior acts of violence no character evidence of

any kind and no psychiatric evidence The Court held that the
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facts of the case were not sufficient to justify the affirmative

response of the jury to the second special issue of Article

37.071 V.A.C.C.P

In Ronney vs State 632 S.W.2d 598 Tex.Crim.APP 1982

the Court held that although the crime was senseless murder

That fact is true of every murder in the course of robbery

The facts of the offense standing alone do not carry the marks

of calculated and cold blooded crime See OBryan vs State

591 5.W.2d 464 To support yes answer to the second

punishment Issue ths evidence must show beyond reasonable

doubt that there is probability that the Appellant will commit

criminal acts of violence that would constitute continuing

threat to society The Court stated that to hold the facts of

the offense in Ronne standing along would support such

verdict would mean that virtually every murder in the course of

robbery would warrant the death penalty The Court held that

such construction would destroy the purpose of the punishment

stage in capital murder cases Such stage is to provide

reasonable and controlled decision on whether the death penalty

should be imposed and to guard agaInst its capricious and

arbitrary impositIon Further the Defendants attitude in

Ronney toward the crime would make No significant contribution

toward discharge of the States burden Though he called other

persons attention to the crime and laughed about It he also

repeatedly claimed self defense and appeared distraught and

agitated Although here was an extraneous offense introduced in
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the Rooney trial and it was not characterized by an absence of

physical violence it was committed only few minutes prior to

the indicted offense It was considered part of one night

crime spree it does not show repetition of criminal conduct

so much as single criminal purpose with two successive

targets it does not exhibit the kind of repeated criminal

conduct shown in Brooks vs State 599 S.W.2d 312 323 and

Russell vs State 598 S.W.2d 238 254 The States evidentuary

factors were considered weak against the Defendants youthful

age lack of prior record of arrest absence of psychiatric

testimony The State simply did not show the probability of

future acts of violence

in Cass vs State ______________
S.W.2d ____________

Tex.Crim.App.Cause 68488 Delivered on July 18th 1984 the

shocking circumstances of the case including very

premeditated and cold blooded execution style murder evidenced

most dangerous aberration of character The evidence of that

crime was sufficient to satisfy the Jurys affirmative answer to

the second special issue of Article 37.071 V.A.CC.P In

OBryan vs State 591 S.W.2d 464 Tex.Crim.App 1979 the

crime took months of premeditation and planning The Jury could

have concluded that the Defendant in OBryan had wanton and

calloused disregard for human life See also Bodde vs State

568 S.W.2d 344 Tex.Crim.App 1978 Earvin vs State 582

S.W.2d 794 Tex.Crim.App 1979 and Starvaggi vs State 593

S.W.2d 323 Tex.Crim.App 1979
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Given the youthful age of the Appellant in the case at bar

his lack of prior criminal convictions the absence of

psychiatric testimony and the absence of any evidence showing

that the crime was committed Indicating callous and wanton

disregard for human life the evidence is insufficient to

sustain the jurys answer to the second special issue of Article

37.071 V.A.C.C.P

CONCLUSION

The Appellant would respectfully request that this Court

reverse this case and either remand It for new trial or render

judgment of acquittal

CERTIFICATE OF SERVICE

This is to certify that the above and foregoing APPELLATE
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QUESTIONS PRESENTED

WERE THE PETITIONERT DUE PROCESS RIGHTS
VIOLATED WHEN THE TRIAL COURT ALLOWED
WITNESS TO TESTIFY WHO WAS IN THE COURTROOM
DURING ANOTHER WITNESS TESTIMONY EVEN
THOUGH THE THE RULE FOR SEQUESTERING WITNESS
ES HAD BEEN INVOKED

II DOES THE FAILURE OF THE STATE COURTS TO ADOPT
DEFINITION OF THE TERM DELIBERATELY AS

USED IN THE FIRST SPECIAL PUNISHMENT ISSUE
RESULT IN THE DEATH PENALTY BEING IMPOSED IN

AN ARBITRARY MANNER IN VIOLATION OF THE
CRUEL AND UNUSUAL PUNISHMENT CLAUSE OF THE
EIGHTH AMENDMENT

III DOES THE STATE RULE ALLOWING THE USE OF
EVIDENCE OF UNADJUDICATED OFFENSES AT THE
PUNISHMENT PHASE OF CAPITAL MURDER TRIAL
VIOLATE THE DEFENDANTS RIGHT TO DUE PROCESS

IV DOES THE STATE RUL2 ALLOWING THE USE OF
EVIDENCE OF UNADJUDICATED OFFENSES AT THE
PUNISHMENT PHASE OF CAPITAL MURDER 1RIAL
BUT NOT IN NONCAPITAL TRIAL VIOLATE
CAPITAL DEFENDANTS RIGHT TO EQUAL PROTEC
TION
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IN THE

UNITED STATES SUPREME COURT

OCTOBER TERM 1988

AICARDO ALDAPE GUERRk

Petitioner

V2

THE STPTF or rn-x7\5

Responeent

On Petition For Writ Of Certiorari
To The Texas Court Of Criminal Appeals

RESPONDENT SRIEF IN OPPOSITION

TO THE HONORABLE JUSTICES OF THE SUPREILE COURT

NOT CRABS the State of Texas Respondent herein1 by and

taroug cu attorney the Attorney General of Texas and files

this Erief en Opposition2

OPINION BELOW

The opinion of the Texas Court of Criminal Appeals affirming

Cuer oor.viecion ano sentence is not yet reporteo. copy is

attaonee toe Petition as Apoenri.c

JURISDICTION

Cuer ra seeks to invoke the jurisdiction of this Court under

the provisions of 23 U2S2C 12573

1Far purposes of olcritv Respondent will he referred to as

th.e states and Petitioner will he referred to as Guerra



CONSTITUTIONAL PROVISIONS__INVOLVED

Cuerra bases his claims upon the Sixth Eighth and Four

teenth Zcnendments to the United States Constitution Also

involved are Articles 36.03 36.04 36.05 37.07 and 37.071 of

the Texas Code of Cririnal Procedure and Section 19.03 of the

Texas Penal Code

STATE MINT OF THE CASE

Guerra was indicted on July 23 1902 for the murder of James

Harris peace officer in the lawful discharge of his duties

capital offense Guerra pleaded not guilty to the indictment

and was tried by ury rial began on October 1982 and on

October 12 1982 the jury found Guerra guilty as charged After

hearing additional evidence on the question of punishment the

jury on October 14 1982 returned affirmative answers to the

special issues submitted aursuant to Tex Code Crim Proc Ann

art 37 071 Vernon Suno 1900 The trial court assessed

Guerra punishnicot at death by lethal injection as required by

law Tine Texas Court of Ccim..nai Appeals a.f firmed Guerra

conviction and sentence on direct appeaL Guerrav.__State

S.W.2d No 60.001 Tex Grim App May 1988 The court

denied reheerina on June 1900 On or about August 1988

Gears-a filed ore se etjtjoii for writ of certiorari and on or

anout Aust i980 nas attorney on appeal filed an additonas

certiorari net mon

STATEJENT OF PACTS

The facts of the offense are not necessary to dispose of the

cetitLon the facts are accurately set forth in the opinion of

the Court of Criminal Anpeals Guerra State slip op 18

SUhNf\RY ci fEGUNJfNT

Guecra comolaint ..n mba court below that the trial court

decision to allow witness to testify in violation of the rule

for senuesto ring witnesses was not on the sarae grounds as those

urged before this Cour. There fos the issue is not not proper

-- -- --



The failure of the Texas courts to adopt definition of the

term deliberately as used in the first special punishment

issue does not deprive defendant of due process The word has

been recognized as having common meaning that juries can

readily appreciate In addition the Court of Criminal Appeals

has determined that deliberately has different and narrower

meaning than intentional the culpable mental state for capital

murder Thus the terms are not identical and the jury is not

required to answer the first punishment issue affirmatively

merely because it has found the defendant guilty of capital

murder Further even if the terms are identical the second

special issue by itself is sufficient to allow the defendant to

introduce whatever mitigating evidence he wants to put before the

jury and so prevent the arbitrary and capricious imposition of

the decth penalty Finally the Court has alre4dy determined

that because Texas limits the class of persons eligible for the

death penalty by the way in which it defines capital murder

there is no constitutional violation if the element that makes

the crime capital offense is duplicated as an aggravating

element at the punishment phase

The states introduction of evidence of unadjudicated

offenses at the punishment phase of capital murder trial does

not violate defendants right to due process The evidence is

used only at the punishment phase so there is no danger that the

jury will use it to convict the defendant of the crime merely on

the basis of his past record It addition the evidence serves

the purpose of putting efore the jury all of the evidence of the

defendanVs character that is necessary for it to determine

punishment By requiring that the jury be convinced beyond

reasonable doubt before returning affirmative answers to the

punishment issues the statute assures that the evidence of

unadjudicated offenses vill not result in death sentence being

imposed arbitrarily and capriciously

3-.



Similarly the use evidence of unadjudicated offenses in

creital trials but not in noncapital trials does not offend the

cual Protecuion Clause Cap.LLal murder defendants are not

suspt class so that the state differential classification of

them is judged by the rational basis standard The states

determination that evidence of unadjudicated offenses is relevant

to the jury unisliment decision is clearly rational in light

of the fact that the jury must have before it evidence of the

aesenaarit aa.ckgrcund character and the circumstances of the

offense

RIASONS POR_DENSING_THE WRIT

THE QUESTIONS PRESENTRJ OR REVIEW ARE
UNWORTHY OF THIS COURTS ATTENTION

Rule 17 of the Rules of the Supreme Court provides that

review on writ of certiorari is not matter of right but of

judicial discretion and will be granted only when there are

special and imoortant reasons therefor Guerra has advanced no

special or irneortant reason in this case and none exists

II

CLAIM RAISID IN THE PRO SE PETITION THAT
TSTCN.ONY OF .R WITNESS IN VIOLATION OF THE
WITNHSS SEQUESTRATION RULE VIOLATED GUERRA
DUE PROCESS RIGHTS WAS NOT RAISED IN THE
COURT BELOW AND IS NOT PROPERLY BEFORE THE
COURT

The cases are legion that this Court will not decide issues

raised for the first time on petition for certiorari or on

apeai and t.1at the Court will not decide federal questions not

raised aE dc ideS the court be1ow E.g Heath Alabama

iutSCt 43 s37 1985 Illinois vGtes
462 US 213 213222 1983 Teconv__Arizona 410 US 351 352

1973 111 California 401 US 797 80505 1971

\T Lonasiana 394 US 437 438 1969 in articu1at

inn this requirement the Court has stressed the 1ongstanding

nature ol the rule Croeli Handel 10 Pet 368

1936 Gus tice Stoy ririowud the earlier cases commencing with



Owings Norwoods Lessee Cranch 344 1809 and came to the

conclusion that the Judiciary Act of 1789 20 25 Stat 85

vested this Court with no jurisdiction unless federal question

was taised and decided in the state court below If both of

these do not appear on the record the appellate jurisdiction

fails 10 Pet 368 391 Cardinale Louisiana 394 U.S

at 439 To properly invoke the jurisdiction of the Court it is

crucial that the federal question not only be raised in the prior

proceedings but that it be raised at the proper point Beck

Washington 369 U.S 541 550 1962 Godchaux Co Inc

Estopinal 251 U.S 179 181 1919
In his pro se petition Guerra contends that the trial court

violated his right to due process by allowing witness Marie

Armijo to testify for the state even though the rule for

sequestering witnesses had been invoked and the witness in

question had been present in the courtroom during another wit

ness testimony He also contends that the analysis employed by

the Court of Criminal Appeals to determine whether the trial

court had erred deprived him of his substantive and procedural

rights to due process On direct appeal however Guerra argued

that allowing the witness to testify was simply.a violation of

the state procedural rule Accordingly the court below confined

its treatment of the ground of error to whether the trial court

had abused its discretion in allowing the witness to testify

Guerras constitutional basis was not before the court below and

was not addressed by it Consequently his claim is not properly

before this Court.2

21n his pro se motion for rehearing Guerra complained of

the analysis employed by the Court of Criminal Appeals in

determining whether violation of the rule was an abuse of

discretion ctating that he adcpted the dissenting opinions
remarks on the issue in support of his position The dissent
however did not address the iscue on the constitutional grounds
now raised by Gunrra

S.C



III

TUE FAILURE OF TIlE TEXAS COURTS TO DEFINE THE
TERN DEIILERATELY DOES NOT VIOLATE THE
EIGHTH AMENDMENT

iü the petition tiled by his attorney Guerra asserts in two

related grounds that the failure of the Court of Criminal Appeals

to adopt definition of the term deliberately as used in the

first special punishment issue resulted in his death sentence

teing imposed in an arbitrary and capricious manner in violation

cE tae Eicjhth Amandment He first contend.s that the term delib

a-rate is indistinguishable in meaning from intentional the

mental state necessary to convict defendant of capital murder

Thus he concludes by not including definition of fldeliber

ate the Texas canital sentencing statute has been rendered

meaningless and unconstitutional Second he contends that the

statute as applied in his case violated the Eighth Amendment

because the evidence relied upon to prove deliberateness showed

nothing about his s-tate of mind in committing the crime and at

best proved that he had committed only murder

These claims- ass flawed for several reasons First the

Texas Len islature has determined t-hat the term deliberate does

not need definition and the Court of Criminal Appeals has

connunea sLat tee term an 155 common meaning- is sudacently

clear that no special definition is recruired inava State 553

SaW2d 1057 107 TexCrimApp 1977 cert0 denied 434 QaSo 1088

1972 see also Thorn son Lynz 821 2d 1054 1060 5th

Cira cert denied UaS 108 S0Ct 1987 In

addition the term not the linguistic equivalent of inten

tional hut has narrower focus Fearancev State 620 .91 2d

5ff 584 sad n6 -IexCrimApn 1981 Moreover the claims

ignore the manner in which this Court has found the Texas capital

sentencing n-ocedures to meet Eighth Amendment requirements By

deneg the offense of capital murder to include at least one

aggravating circuessance Teass has sufficiently narrowed the

class of persons- elicible for death sentence Jurek Texas
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428 262 197.5 Further the second special issue on
ounSeflt whethe there is Probability that the defendant
woulO ccm crImInal acts of vIolence in the future that would

Continuing threat to society see Tex Code Crimproc Amn art J7.07b2 Vericn Supp 1988 has been
CQnStei to aijo defenfar to present whatever evidence in
rniticao cf Pu sht he can muster thus ensuring that

senence as nr wantonjy or eaKishly imposec Jurekv
Texas 420 U.S at 275 Guerra has failed to demonstrate that
the sccof scecial punisent issuer by itself insufficient
to prer arbitrary and caricjous imposition of his death
sentence nor has he demonstrated that the first special issu at
Punishment precluded him from presenting any evidence in mitigation

Finally even if it can be assumed that the first special
Issue is duplicative of the capital murder element of intent
Guerra would not be entitled to relief In Lowenfjeld PheuS 108 S.ct 546 1988 the Court held that Louisi
ana statutory scheme that required at the punishment phase of
trial the finding of aggravating factor that duplicated an
element of the offee of first degree murder did not violate the
Eighth Amendment As in Lowenfield the duplicative nature of
the first sPecial issue if it exists does not render Guerras
death sentence COnstitutional lv infirm

Iv

THE STATE1S INTflODUCTION AT THE PUNISHMENTPEASE OF THE TRIAL OF EXTRANEOUSUNADJUDICATED OFFENSES COMMITTED BY GUEPRADID NOT VIOLATE HIS RIGHTS TO DUE PROCESS ANDEQUAL PROTECTION

Guerra ajso cofltCfld in his se petition that he was
denied due orocess and equal protection by the states use of
evidence of unadudjcated extraneous offenses at the punishment
chase of his ttjal He asserts that such evidence is unreliable
because hs no fInal deteanatior of his guilt and
because the jury might be ir.dlir.ed to return an affirmative



answer to the second special punishment issue without finding

beyond reasonable doubt that he was guilty of the extraneous

offenses Ha further claims that the Texas practice of allowing
such ovidance to be used in capital murder trials violates the

Equal roection Clause because evidence of unadjudicated extra
neous ofane is excluded in noncapital cases

Lnder the Texas capital sentencing statute all evidence

relevant to sentencing is admissible during the punishment phase
of cacital murder trial Tax Code Crim Proc Ann art
37.O71 Vernon Sup l388 This was one aspect of the Texas

statute that met with the Courts approval when it noted in Jurek

that the Texas scheme insures that tbr jury will have before it

all possible relevant information about the individual defendant

whose fate it must decjde Jurek Texas 428 U.S at 276 As

Justice Stevens has stated

Constitution does not prohibit consid
eration at the sentencing phase of informa
tion not directly related to either statutory
aggravating circumstances or statutory
mtigatng tactors as long as that inforina
tion is relevant to the character of the
defendant or the circumstances of the crime

rclavyF1crid 463 u.s 939 967 1983 Stevens joined

by Powell cOncurrjy in the judgment

Evicence of other crimes committed by the defendant is

highly relevant to the question of whether he will continue to

commit acts of violence in the future which is addressed by the

second sreciaj issue Any concern that the defendants punish
ment will he assessed on the basis of crimes of which he has not

been convicted is eliminated by requiring the jury to be con
vinced beyond reasonable doubt before it can answer the punish

ment issues affirmatively Guerras allegation of due process

The evidence is ordinariy not admissible at thecuilt-innc.c.-- phase of the trial when the risk exists thaturv might convict defendant for being criina1 generallyrather than icr the specific act for which he is on trial



violation in the use of unadjudicated extraneous offenses at his

trial is without merit

Guerra also assert6 that the use of unadjudicated crimes

evidence at the punishment phase of capital murder trial

violates the defendants right to equal protection because Texas

does not allow the same kind of evidence to be introduced in

noncapital trials The first inquiry to be undertaken in decid

ing an ecual protection claim is the level of scrutiny to be

emoloyed Courts normally give wide latitude to legislative

classificaticris of criminal activity Patterson New York 432

U.S 197 201 1977 Deference to legislatures decision to

make the death alty possible punishment for certain crimes

unless that cecison is clearly wrong was expressly upheld in

Gregg Georc.a 428 U.S 153 17476 18788 1976 and

Texas capital punishment scheme limiting the death penalty as

possible punishment to limited class of murders was approved

by the Court in Jurek Texas 428 U.s 262 1976 Thus

capital punishment defendants are not suspect class and

Guerras claim should be analyzed under the rational basis

standard

state may classify different groups within society differ

ently as long as the classification prorrotes legitimate govern

mental objective McGowan Maryland 366 U.S 420 425 1961
Texas permits the introduction of unadjudicated offenses at the

punishment phase of capital murder trials to assist the jury in

deciding the defendants probable future danger to society In

so doing Texas focuses the jurys attention on the character of

the individual defendant before it See Jurek Texas 428 U.s

at 273 Because of the unique nature of the death penalty Texas

4Aithcuqh the Court analyzed Gregg under the Eighth
Amendments cruel and unusual punishment clause the same result
is proper in the context of an equal protection argument See
Gray Lucas 677 F.2d 1C36 1104 5th Cir 1984 cert denied
461 U.S 910 1983



has strong interest in assuring that the jury has all of the

evidence relevant -o unishmeY available to it Consequently

the states decision to treat capital murder defendants differ

ently than noncapital defendants is rational one The rule

alloying use of unadjudicated offenses in capital cases does not

offend the Ecual Protection Clause

COCLJSION

For these reasons the state respectfully requests that the

etiticn for writ of certiorari be denied

Respectfully submitted
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Coffins arguesthatevidence-isunneceuary.Bracy argues that

if such proof is necessaryj their request- tar discovery should

have been granted

Judicinl bias is one of those structural defecte in tho
constitution of the triaL-mechanism as distinct- from mere
trial crrors that automatically entitle habeas

corpus peti
tioner to new trial Brecb$ Abrahamson 507 U.S 619 53
CrL 2024 1993 Definedbroadly enough bias is syn
onym for predispositionbut no one supposes that judges arc
blank slates There arc prosecution-minded judges and defense-

minded judges and both sorts have predispositions The exis

tence of such biases does not justify reversal in cases in which

no harmful errors are committed The category of judicial bias
is ordinarily limited to those predispositions real or strongly

presumed that arise from some connection pecuniar or other

wise between the judge and one or more of the participants in

the litigation Whether the present case even fits that mold

may be doubted but in any event.for bias to be an automatic

ground for the reversal of criminal conviction the defendant

must show either the actuality rather than just the appear
ance of judicial bias or possible temptation so severe that

we might presume an actual substantial incentive to be bi
ased Del Vecchio Illinois Department of Corrections 31
F.3d 1363 1380 CA en banc 1994

In rejecting reversal on the basis of mere appearance of

bias Del Vecchio relied in part on presumption obviously

inapplicable here that judicial officers perform their duties

faithfull7 But the fundamental reason that an
appearance

of

impropriety is not alone enough to require new trial is that it

provides only weak basis for supposing the original trial an
unreliable test of the issues presented for decision in it The
fact that Judge Maloney had an incentive to favor the prosecu
tion in cases in which he was not bribed does not mean that he
did favor the prosecution in such cases more than he would
have done anyway

Sometimesthis is the second half of the test that we
quoted from Del Vecchiothe incentive to engage in biased
behavior is so great that inquiry into the actuality of that
behavior is

pretermitted But the automatic rule must be

interpreted circumspectly with due recognition of the cost to
society of overturning the convictions of the guilty in order to

vindicate an abstract interest in procedural fairness Accept-
ance of Collins argument would require the invalidating of
tens of thousands of civil and criminal judgments since Ma.
loney alone presided over some 6000 cases during the course of
his judicial career and he is only one-of 18 Illinois judges who
have been convicted accepting bribes The fact that thisis

death case magnifies the appearance of impropriety but is

irrelevant to an issue that goes to the propriety- of conviction
rather than merely to that of the sentence

The assumption underlying Collins argument is that

judges corruption is likely to permeate his judicial conduct
rather than be encapsulated in the particular cases in which he
takes bribes The assumption is plausible but the consequences
are unacceptable If we were to inquire into the motives that

lead some judges to favor the prosecution we might be led and
quickly too to the radical but not absurd conclusion that any
system of elected judges is inherently unfair because it con
taminates judicial motives with base political calculations.that

frequently include desire to be seen as tough on crime
The argument that judge who accepts bribes in some cases

is
corrupt

in all is not sufficiently compelling empirical
proposition to persuade us to treat this case as if Judge
Maloney had taken bribe from the government to convict If

the argument is rejected ours is case in which there is merely
an appearance of impropriety in the judges presiding and an

appearance of impropriety does not constitute denial of due

process
--

The petitioners also seek discovery so that they can try to
find out whether there was actual bias by Judge Maloney at

their trial Discovery is available in habeas
corpus proceeding

not as matter of course as in an ordinary civil litigation but

only if the district judge finds good cause to order discovery
Rule 6a of the Rules Governing Section 2254 Cases in the
U.S District Courts The petitioners want to depose some of
those

persons and witnesses who were most intimately associat
ed with Judge Maloney who may be able to provide material

info mation.on his behavien in Cases where ho didnt get
bribes and to get- hold of ani evidence- that- the- fØderai

government might have obtained rn-its prosecution of Maloney
that- he really did lean over backwardS in favor of the govern
ment in cases in which- he.was not bribedperhaps in this vcr
case -.. ...-

--

Even if this fishing expedition discovered that Maloney did

lean over backwards in favor of the prosecution in cases in
which he was not bribed in order to conceal his- taking of
bribes in other cases it would not show- that he follOwed- the

practice in this case This may be case in which any judge-
would have ruled in favor of the government in the instances of

which the defendants complain
Without the aid of formal discovery the petitioners able

counsel could have studied the pattern of Judge Maloneys
rulings in cases in which he did and cases in which he did not
take bribes could have inventoried his rulings in the present
case to see whether they consistently favored the prosecution
and could have studied the record of Maloneys prosecution by
the United States for clues to their theory of bias If none of
these publió sources of information has yielded any evidence of
bias in our caseand none hasthe probability is slight that

program of depositions aimed at crooks and their
accomplices

and likely to be derailed in any event by real and feigned lapses
of memory will yield such evidence Posner C.J

Dissent When the trial judge is tainted by pervasive
conflict of interest that cannot be compartmentalized evidence

that the taint had discernible effect on given case is

unnecessary Such proof requires too much and protects too
little Ward Village of Monroeville OhiO 409 U.S 57

1972 To establish deprivation of due process the petition
ers need only show that the circumstances would offer

possible temptation to the
average man as judge to.forget the

burden of proof required to convict the defendant or which

might lead him not to hold the balance nice clear and true
between the state and the.accused Tumey Ohio 273 U.S
510 1927 The record of Maloneys trial supports the peti
tioners claim that he was deliberately tough on defendants
who did not bribe him

On the issue of discovery note that cases are fixed not in

the courtroom but in bars bathrooms and back.hallways The

persons with information about the bribery arc not likely going
to talk without subpoena and the petitioners should not be

deprived of that instrument.. Rovner

FAILURE TO INQUIRE INTO CONFLICT OF INTEREST
CLAIM VIOLATED RIGHrTO COUNSELCAIO SAYS

Habeas petitioner did not have to show

prejudtce
.-

state trial courts refusal- to -conductÆn inquiry into

an accuseds claim that counselS joint representation of

co-defendant created- conflict of interest is.presump

tively prejudicial and warrants federal habeas
corpus

relief without showing of an actual conflict the U.S
Court of Appeals for the Tónth Circuit said April The
court went on to say that the facts of the case disclose an

actual conflict- arising from the conflicting strategies of

the two defendants Selsor Kaiser CA- 10 No
94-5223 4/8/96

The habeas petitioner and his co-defendant were

charged with- murder shooting with intent to kill and

other offenses on the basis of an armed robbery of

store that left one store employee dead and another

wounded Defense counsel repeatedly requested sever

ance of the co-defendants cases on the ground that their

defenses were separate distinct and mutually incrimi

nating The petitioner denied any involvement in con
trast the co-defendant asserted an insanity defense that

required him to admit his conduct including his pàrtici

pation with the petitioner

1-i
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Although the potential conffict.of1ntes patent

the state trial court di not take adequate steps to

determine how the petitioners.defense might be adverse

ly affected the Tenth Circuit said Under sucb.circuni.

stances the Tenth Circuit held prejudice is presumed

In any event it added the record demonstrated that an

actual cónffict adversely affŁctCd the performance of

defendants counsel.

Digest of Opinion Michael Selsor and Richard Dodson were

accused of robbing store in Tulsa OkIa During the robbery

one of the store employees was shot to death and the other ma
Morris was shot and wounded Selsor and Dodson were tried

together jointly represented by the same two public defenders

from the same office One attorney conducted both defenses

while the other supervised

At trial Morris identified Dodson as the man who shot her

She gave no testimony about seeing any other assailant nor did

she testify that she heard any shots other than those from

Dodsons gun Morris testimony did not implicate Selsor On

the basis of his own and Dodsons statements Selsor was

convicted of armed robbery shooting with intent to kill and

first-degree murder Dodson was convicted of shooting with

intent to kill but was acquitted of first-degree murder

In 1991 Selsor filed pro se petition for federal habeas

relief claiming that he had been denied his Sixth Amendment

right to the effective assistance of counsel because of the joint

representation This court held that Selsors case was con

trolled by Holloway Arkansas 435 U.S 475 1978 and

directed the district court on remand to determine whether

Petitioners objection at trial to the joint representation was

timely and if so whether the trial court took adequate

steps to ascertain whether the risk conflict of interesti

was too remote to warrant separate counsel Selsor Kaiser

Setsor 11 22 F.3d 1029 103334 CA 10 1994 quoting

Holloway On remand the district court held that the state

trial court had made an adequate inquiry into.the possibility of

conflict of interest

Whether Selsor received effective assistance of counsel or

waived any conflict of interest is mixed question of fact and

law In Holloway the Supreme Court held that timoly objec

tions and accompanying representations by counsel- as to the

probable
risk of conflict due to joint representation plus trial

judges failure either to appoint separate counsel or to take

adequate steps to ascertain- the risk oi conflict amounted to

deprivation of the defendants guarantee of their Sixth Amend
ment rights.

Here the state public defender had filed motion for

severance on behalf of Selsor in which he asserted that the

defenses of the two defendants were separate and distinct

and that co-defendant Dodson could attempt to implicate.

in order to try and extricate himself from involve

ment Prior to opening statements the public defender- again

renewed the motion and then moved for severance three more

times during the trial All those motions were denie
In making an inquiry into potential conflicts the trial judge

must bear in mind that an attorney representing two defen

dants in criminal matter is in the best position professionally

and ethically to determine when conflict of interest exists or

will probably develop in the course .of trial Holloway 435

U.S at 485 trial court can require joint representation to

continue only if after searching inquiry it is clear that

counsels claim of conflict of interest is groundless
The state court below failed to consider the conflicting

defenses counsel would present at trial and instead treated the

joint representation problem as internal to the public defend

ers office Any adequate consideration of the conflict faced by

defense counsel would have revealed the impossibility of going

forward with the joint representation through which Dodson

was prepared to assert an insanity defense requiring admission

of his role in the robbery while Selsors defense was to deny

involvement

The state next argues that Selsor failed to demonstrate any

actual conflict of interest adversely affecting his lawyers

performance In Selsor this court concluded that the require-

ment of StrickIad Washingtoç 466-U.S 668 l-984j that

an actuat confllct be shown prcsuppose that trial courts

conduct an appropriate inquiry when the defendant propcHy
raiSes the conflict issue Holloway however addresses the

situation where- trial court fails to make such an inquiry in

the face of defendants timely objection In Hollàway

situation the defendant need not show actual conflict Preju
dice is therefore presumed with respect to SCIsOr because the-

state trial court failed to appoint separate counsel or make an

adequate inquiry
into the alleged conifict despite Selsors

timely objection to joint representation

Moreover the record demonstrates an actual conflict thaV

adversely affected the performance of Selsor.s counsel Trial

transcripts make clear that defense counsel attempted to show

that Dodson did not intend to kill Morris but freaked out

upon hearing Selsor shoot the other store employee and then

simply fired his own gun in Morris direction This placed

defense counsel into an actual conflict of interest by creating

the appearance that Selsor was more culpable than Dodson

That actual conflict adversely affected counsels performance

on behalf of Selsor and demonstrates violations of Seisors

Sixth and Fourteenth Amendment rights to efFective assistance

of counsel Holloway

CA CLEARS WAY FOR JUSTIFICATiON DEFENSE

TO CHARGE OF FELON IN POSSESSION OF FIREARM

Threats governmentc refusal to provide in

former with protection helped make case-

that he was justfied in taking up arms.

An informer whom the government left out in the cold

should have been allowed to present evidence in support

of justification defense to an- 18 USC 922g1 charge

of being felon in possession of firearm the U.S

Court of Appeals for the Ninth Circuit held April -1

The procedural posture of the case required the defen

dants version of events bó taken as true but the court

pointed out that his -troubling allegations are support

ed by the record in- many respects- U.S Gomez

CA9 No 94-10520 4/11/96
The defendant without seeking compensation agreed

to assist the government by pretending to accept an

international heroin dealers offer to kill witnesses in

narcotics case against the dealer in exchange for money

or heroin In its subsequent indictment of the dealer for

themurder-for-hire scheme the government revealed the

fact that the defendant was the governments informer

According to the defendant he soon- thereafter began

receiving death threats and was forced to go under

ground when the government refused- to make good on

customs agents promise to provide protection The de
fendant was arrested when- agents seeking his further

assistance discovered that he had armed himself with

shotgun

Contrary to the district courts conclusion the threat

to the defendant was sufficiently immediate to- support

justification defense the court said Although- the de

fendant did not have gun to his head the drugdŁaler

on whom he had informed had demonstrated his willing-

ness to murder witnesses and the deferidant.was hardly

paranoid in fearing that the individual he betrayed to the

authorities was out to get him the court explained

Moreover unlike other cases the defendant had not

recklessly placed himself in the position of danger and

had first sought protection from authOrities. In these

circumstances the facts as alleged by the defendant

would support claim that he had no other effective

Th
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SHDKT PROCEEDINGS AND ORDERS DATE

CASE NBR CSY STATUS
SHORT TITLE Ricardo

VERSUS DATE DOCKETED
CAPITAL CASE -- No date of execution set PAGE

DATE-- --NOTE PROCEEDINGS ORDERS
Aug 1988 Application A88-114 to continue the stay of mandate

pending disposition of petition for writ of certiorari
submitted to Justice White

Aug 1988 Petition for writ of certiorari and motion for leave to
proceed in forma pauperis filed

Aug 1988 Supplemental brief of petitioner Ricardo Aldape Guerra
filed

Aug 10 1988 Application A88-l14 granted by Justice White
Sep 12 1988 Order extending time to file response to petition until

September 12 1988
Sep 15 1988 Order further extending time to file response to

petition until September 19 1988
Sep 28 1988 Brief of respondent Texas in opposition filed

10 Oct 1988 DISTRIBUTED October 28 1988

11 Jun 23 1989 REDISTRIBUTED June 29 1989
Related Case Use VIDELS with HF

PREVIOUS EXIT

Last page of docket
SHDKT PROCEEDINGS AND ORDERS DATE

CASE NBR CSY STATUS
SHORT TITLE Ricardo

VERSUS DATE DOCKETED
CAPITAL CASE No date of execution set PAGE

DATE------NOTE PROCEEDINGS ORDERS
13 Jul 1989 Petition DENIED Brennan and Marshall dissenting

Adhering to our views that the death penalty is in all

circumstances cruel and unusual punishment prohibited by
the Eighth and Fourteenth Amendments Gregg Georgia
428 U.S 153 227 231 1976 we would grant certiorari
and vacate the death sentence in this case

14 Jul 18 1989 Petition for rehearing filed
15 Jul 18 1989 Application A89-48 to suspend the effect of the denial of

the petition for writ of certiorari submitted to
Justice White

16 Jul 20 1989 Application A89-48 granted by Justice White
18 Aug 30 1989 Rehearing DENIED

Related Case Use VIDELS with HF
PREVIOUS EXIT
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