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The SPEAKER. On this rollcall, 304
Members have recorded their presence by
electronic device, a quorum.
By unanimous consent, further proceedings under the call were dispensed
with.
VOTING RIGHTS ACT EXTENSION
Mr. YOUNG of Georgia. Mr. Speaker,
by direction of the Committee on Rules,
I call up House Resolution 469 and ask
for its immediate consideration.
The Clerk read the resolution as
follows:
H. RES. 469

Resolved, That upon the adoption of this
resolution it shall be in order to move that
the House resolve itself into the Committee
of the Whole House on the State of the Union
for the consideration of the bill (H.R. 6219)
to amend the Voting Rights Act of 1965 to
extend certain provisions for an additional
ten years, to make permanent the ban against
certain prerequisites to voting, and for other
purposes. After general debate, which shall
be confined to the bill and shall continue
not to exceed three hours, to be equally divided and controlled by the chairman and
ranking minority member of the Committee
on the Judiciary, the bill shall be read for
amendment under the five-minute rule by
titles instead of by sections. At the conclusion of the consideration of the bill for
amendment, the Committee shall rise and
report the bill to the House with such amendments as may have been adopted, and the
previous question shall be considered as
ordered on the bill and amendments thereto
to final passage without intervening motion
except one motion to recommit.

The SPEAKER. The gentleman from
Georgia (Mr. YOUNG) is recognized for
1 hour.
Mr. YOUNG of Georgia. Mr. Speaker,
I yield the usual 30 minutes for the minority to the distinguished gentleman
from Tennessee (Mr. QUILLEN). Pending that, I yield myself such time as I may
consume.
Mr. Speaker, this House Resolution 469
provides for an open rule with 3 hours of
general debate on H.R. 6219, a bill to
amend the Voting Rights Act of 1965 to
extend certain provisions for an additional years, to make permanent the ban
on literacy tests as qualifications for voting, and for other purposes.
Mr. Speaker, as I said, House Resolution 469 provides for 3 hours of general
debate, to be followed by reading for
amendment under the 5-minute rule.
The bill is to be read by titles.
Mr. Speaker, Members of the House
may not remember that 10 years ago,
when this legislation was first enacted,
the Nation was in a series of great turmoils because of the violence surrounding attempts on the part of black citizens in the Southern part of the United
States to register to vote. It was at that
time that many Americans lost their lives
in an attempt to gain the right to vote.
That was the time of Selma. That was
the time of people being blown out of
their churches simply for attempting to
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hold voter-registration meetings. That
Wydler
was a dark time in the history of the
Wylie
Yates
United States, but it was a time to which
Zeferetti
the Congress responded.

Mr. Speaker, since the passage of the
Voting Rights Act of 1965, the Constitution of the United States has been sustained in these States. We have had remarkable success with the registration
of voters. More than 1 million and a half
blacks in the South have been registered,
including 1.1 million in the States covered by the jurisdiction of the act.
VOTING RIGHTS ACT AND CHANGE IN THE SOUTH
BLACK ELECTED OFFICIALS

In 1965, there were 72 black elected
officials in the 11 Deep South States
(Voter Education Project). Today, there
are 1,587-including 1,114 in the seven
States specially covered by the Voting
Rights Act. (VEP)
However, blacks hold less than 2 percent of the 79,000 public offices in the
South.
In the 101 black-majority counties,
blacks hold a majority of seats in the
county governments of only 6 counties.
(VEP)
There are 362 majority-black towns
and cities in the South which have not
yet elected even 1 black public official.
(VEP)
In the 7 covered States, 27 percent of
the population is black, but only 1 of
57 Congressmen from the States is black;
of 1,174 State legislators in those States,
only 68 are black. No blacks in the States
hold statewide office. (VEP)
The number of black elected officials
in the South has risen as follows:
1965
-------------------1966--------------------1968 -----------------1969 ------------------------1970--------------------1971
--------------1972
---------------1973 ------------------1974 ------------------1975 --------------------

72
159
248
388
565
711
873
1,144
1,307
1,587

Source: Voter Education Project.

Georgia: 23 of Georgia's 159 counties
have a black majority. As of 1975, there
were five black county commissioners in
these counties. In 22 other counties which
are between 40 and 50 percent black,
there are no black commissioners. (CRC)
In city government, Georgia has 2
black mayors and 84 councilmen, aldermen, and commissioners. (VEP)
In law enforcement, black elected officials in Georgia include one judge and
five justices of the peace.
There are 53 black elected school board
members.
Of the 236 State legislators in Georgia,
22-9.3 percent-are black. The State's
population is 25.9 percent black. (CRC)
VOTER REGISTRATION

Since 1965, about 1.5 million blacks in
the South as a whole have become registered voters-about 1.1 million in the
covered States. The percentage of eligible
blacks registered in the seven covered
States rose from about 29 percent in 1964
to 56 percent in 1972.
However, it is estimated that as many
as 2.5 million eligible blacks in the South
are still not registered, and that black

registration is about 15 points below the
percentage of white registration. The
disparity is even greater in many rural
areas. (VEP and U.S. Civil Rights Commission)
VOTER TURNOUT

Black voter turnout in the South has
increased in terms of percentages and
numbers of registered voters since 1965.
Although Census Bureau statistics on
turnout are not entirely reliable-the
statistics are based on surveys in which
some people, both black and white, say
they voted but did not actually vote-it is
apparent that black voter turnout in
the South is lower, percentagewise, than
white turnout.
According to a U.S. Census survey of
the voting age population, 47.8 percent
of blacks in the South reported that they
voted in the 1972 election, compared to
57 percent of whites:
VOTER
REGISTRATION
ANDTURNOUT
(U.S. CENSUSSURVEY
OF VOTINGAGE POPULATION
ON PARTICIPATION
IN
1972 ELECTIONS)
[In percent]
Reported
registered
Nationwide:
White--...-------............
Black..-----------..------------....
Spanish-speaking. .----- --South:
Urban:
Black-----------------. .
White-.-------------.--Rural:
Black....-----------------White---------.-----.-Total,South:
Black-...-----. .-----...
White.----------.. ---.. .

-

Reported
voted

73.4
65.5
44.4

64.5
52.1
37.5

65.1
70.7

49.5
59.5

61.9
68.2

44.5
53.0

64.0
69.8

47.8
57.0

SPANISH-SPEAKING
(NATIONWIDE)
Votingage
popula- Reported
ation registered
(millions)
(percent)
Mexican-----.------.
Puerto Rican--......OtherSpanish---.....

3.2
.8
1.6

46.0
52.7
36.8

Reported
voted
(percent)
37.5
44.6
33.5

Some barriers still exist in the South:
Barriers to registration:
Restrictions on times and places.
Long distances to travel to register.
Hostile or uncooperative officials.
Purging of rolls; reregistration.
Economic pressure.
Inadequate education or publicity
about registration.
Barriers to voting:
Denial of requests for ballots.
Location of polls.
Inadequacy of polls-too crowded, not
enough machines, and so forth.
Hostile or uncooperative officials.
Inadequate assistance to voters needing help.
Difficulties in absentee voting.
Economic pressure.
Barriers to candidacies:
Filing fees.
Obstacles to qualifying.
Campaign costs.
Candidate's need for poll watchers,
other volunteers.
Irregular vote counting.
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Obstacles to biracial campaigns.
We have seen come to the House of
Representatives and to the State houses
of this Nation candidates who are elected
by virtue of being able to forge a coalition
of good will rather than a coalition of
bigotry and prejudice.
Mr. Speaker, I think the success that
the Congress afforded the Southern
States by the passage of this act 10 years
ago is a success that needs continuation,
for remarkable though that success may
be, there is a continued need for the
presence of this act.
The present extension would be for 10
years, and it would provide a kind of
continued preclearance of voting changes
by the Attorney General's office, which
has afforded such dramatic change for
the United States.
Enforcement of section 5 preclearance
got off to a slow start, partly because preclearance regulations were not put into
effect by the Justice Department until
1971.
Since 1965, specially covered jurisdictions have submitted 4,476 voting
changes for preclearance; only 163 were
objected to by the Attorney General.
Opponents of the Voting Rights Actespecially state and local officials who
are required by the law to submit voting
changes-have claimed that preclearance
is burdensome, time-consuming, and expensive. They assert that most voting
changes are "minor" or "technical." But
the pre-clearance procedure clearly is
more efficient than case-by-case lawsuits.
The Attorney General is supposed to act
on preclearance submissions within 60
days. Under the Civil Rights Acts of
1957, 1960, and 1964, the Justice Department filed only 71 cases, and each one
required a great deal of time to research
the problem, compile evidence, prepare
for trial, and work on the almost inevitable appeal. "Minor" or "technical"
changes in voting procedures can and do
have a major impact on voting rights-for example, the location of a polling
place in a private white club-see
example from Jones County, Ga., below.
Here are some recent examples of
voting changes which did not receive preclearance. (CRC)
Atlanta, Ga., 1972: Reapportionment
of Fifth Congressional District so as to
dilute black voting strength and remove
potential black candidates from district.
Jones County, Ga., 1974: Removal of a
polling place from a store in the central
part of the precinct to the Lions Club
Fairground Building on the outer fringe.
The Lions Club does not accept blacks as
members, and also many blacks would
have had to travel an additional 3/2
miles to vote.
Grenada County, Miss., 1975: For the
second time, the Attorney General refused to clear a redistricting plan for five
county supervisor election districts. The
plan would fragment the concentration
of black voters in the city of Grenada.
Charleston, S.C., 1974: A city and
county consolidation plan provided for
election of the new governing body
through the use of multimember districts, at-large elections, a majority vote
requirement, residency requirements,
and numbered posts. It would have

diluted black voting strength. A fairly
drawn plan of single-member districts,
the Justice Department said, would
allow fair opportunity for the election of
blacks.
New Orleans, La., 1974: The polling
place for a 95 percent precinct would
have required voters to travel an excessive distance outside the precinct. Several more convenient polling sites were
available.
Alabama, Georgia, Louisiana, Mississippi, North Carolina, South Carolina,
Virginia: Each of these seven specially
covered Southern States has redistricted
its State legislature since the 1970 census,
and each plan was challenged and found
discriminatory either by the Justice Department or the courts.
Failure to submit for preclearance.
One problem with the Voting Rights Act
is that governmental officials have refused or failed to submit voting changes
for preclearance, as required by law.
The CRC says that "a large number of
counties have never made any submissions under section 5," but no one seems
to know how many.
It is known that in Georgia between
1964 and 1973, four majority black counties-Calhoun, Dooly, Macon, and
Peach-and in one county that is more
than 40 percent black-Jenkins-made
changes in the method of electing their
commissioners, but did not submit the
changes for preclearance. In each case,
the CRC found, the new method "has
features that are often discriminatory."
Eighteen other Georgia counties which
are less than 40 percent black made
changes between 1964 and 1973 in the
method of selecting school board members, usually a change from appointment
to election
at-large. None have
attempted to obtain section 5 preclearance.
In Bessemer and Fairfield, Ala., in
recent years, black voting strength was
diluted by the annexation of several
white areas-without preclearance.
These and other failures to seek preclearance suggest another argument for
extension of the Voting Rights Act-for
it is clear that many localities continue
to flaunt the law, and that more vigorous enforcement is obviously needed in
the specially covered areas of the South:
Preclearance as a deterrent. It is generally agreed that the preclearance requirement has in some areas served as a
deterrent to passage of discriminatory
voting changes.
USE OF FEDERAL EXAMINERS

The Attorney General may send Federal examiners into the specially covered jurisdictions. Examiners prepare
lists of applicants eligible to vote, and
State officials are then required to register the applicants.
There are 553 southern counties-6
complete States, plus 39 counties in
North Carolina-specially covered by the
act. As of mid-1974, examiners had been
sent to only 60 of those counties. They
had listed for registration 155,148 persons. No examiners were ever sent to
North Carolina or Virginia.
There are some reports that the threat
of using examiners has a deterrent effect-that local registrars began to reg-
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ister black voters so that Federal examiners would be kept out.
USE OF FEDERAL OBSERVERS

Federal observers may be sent by the
Attorney General into specially covered
jurisdictions to act as poll watchers, observing whether eligible persons are allowed to vote and whether all ballots are
accurately counted. The observers report
on the conduct of the election, but have
no role in the management of polling
places.
Since 1966, about 6,500 observers have
been sent into 61 counties in 5 of the 7
covered Southern States. In 1974, there
were 430 observers assigned in Alabama,
Georgia, Louisiana, and Mississippi.
Federal observers are still needed to
counteract such practices as deleting
names from precinct lists, failure to assist illiterate voters, locating polls in allwhite facilities, and outright intimidation of minority voters.
The remarkable effect of this act is
that it has had a preventive effect. It
has, by virtue of its existence, assured
and sustained our voting rights and
given us democracy all over this Nation
with a minimum of trouble.
Yet, Mr. Speaker, as we think about
the presence of this act, and as we think
about the advantages that it has attained
for black Americans and for the southern
part of the United States in general, it
would seem to me to be a great weakness
on our part if we did not extend those
provisions to include other minorities as
well.
After all, Mr. Speaker, we have just
completed a war which cost $150 billion,
and which cost 55,000 American lives to
insure the right to vote, the right to determine their own democracy for the
people in South Vietnam, so it would
seem to me that the dozen or more lives
that were shed in 1965 that made possible
this act should not be repeated by the
Spanish-speaking Americans, or by the
Asian Americans, or by the American
Indians, but that there has been enough
suffering done by Americans in general
so that we should be able to appreciate
the fact that all men in these United
States are endowed not by their education, not by their color, not by their
wealth or religion, but that they are endowed by their Creator with certain unalienable rights, and one of those rights
should certainly be the right to vote.
VOTING PROBLEMS OF LANGUAGE-MINORITY
GROUPS

Registration: Problems include inadequate numbers of minority registration
personnel, uncooperative registrars, and
purging of registration lists.
Purging can be especially burdensome
to language minorities in the many areas
where purging notices are mailed out in
English only. In Arizona, failure to vote
every 2 years in the general election results in removal from the registration
rolls. After the 1972 election in that State,
Coconino County purged 25 percent of
the 24,358 registered voters from the
rolls. Most of the more than 6,000 purged
were Navajos. Few Navajos in that region
can read English. (CRC)
In 1974, research in Tucson on lists
of challenged and purged voters in Pima
County showed that a much higher rate

June 2, 1975

CONGRESSIONAL RECORD-

of Chicanos had been purged than of
other voters. A sample of canceled voters
showed that many were not aware they
had been purged and did not know how
to be reinstated. (CRC)
New York law also has strict purge
provisions which have a severe effect on
minorities, including Puerto Ricans. People can be purged for failure to vote in
general elections, and many Puerto Ricans have voted only in the more important primaries. Also, many people do not
receive their purge notification-which
is in English.
Voting: Language minorities seldom
control the election or appointment of
local officials or occupy positions of influence. Problems at polling places include outright intimidation by officials,
failure to locate voters' names on precinct lists, location of polls where minority voters feel unwelcome or location
at inconvenient places, underrepresentation of minorities as poll workers, unavailable or inadequate assistance to illiterate voters, lack of bilingual materials,
and difficulties with use of absentee
ballots.
Language minorities have been victims of physical, economic and political
intimidation when they attempted to
vote. In House hearings, witnesses testified that Texas law-enforcement officials
patrol Mexican American, but not Anglo,
precincts on election days: sheriffs reportedly walk around polling places
brandishing guns and billy clubs. When
Anglos challenged the election of Mexican Americans, they subpenaed 200
Mexican Americans in Pearsall, Tex.,
and 150 in Cotulla. Witnesses said the
subpenas had the effect of intimidating
the Mexican Americans and convincing
them to avoid politics and voting. Also
in Pearsall, Tex., a witness testified that
an Anglo candidate for city council who
was a bank loan officer went to MexicanAmericans who had loans with the bank
and told them he expected their votes.
In Uvalde, Tex., some Chicanos are
afraid that their welfare checks will be
reduced because of their political activity. (CRC)
Chicano elected officials. To illustrate
the underrepresentation of Spanishspeaking people, in Texas, Mexican
Americans comprise 16.4 percent of the
population, but hold 2.5 percent of the
elective positions. In New York, Spanish
heritage citizens make up 7.4 percent of
the population, but hold less than 0.1
percent of the elective positions.
Dilution of language-minority voting
strength. This is a major problem which
calls for protection under the preclearance provision of the Voting Rights Act.
In Apache County, Ariz., Navajos make
up about three-fourths of the population. The three county supervisor districts are drawn so that all the Navajos
are in one grossly overpopulated district.
In Bexar and Dallas Counties, Tex.,
State legislators were elected from multimember districts, diluting or canceling
the voting strength of blacks and Mexican-Americans. The Supreme Court has
since upheld a ruling that this system
was discriminatory.
Throughout Texas, many cities and
CXXI-1025-Part 13
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school districts have at-large majority
runoff systems, which effectively exclude
Mexican-American and black candidates
who could win with pluralities.
In 1972, San Antonio was almost evenly divided between Anglos and MexicanAmericans. The city made massive an-nexations including irregular or "finger"
annexations of heavily Anglo territory.
Illiteracy among language minorities:
Of all Spanish heritage citizens over 25
years old, more than 18 percent have not
completed 5 years of education-the level
generally said to be necessary to achieve
literacy in English-compared to 5.5
percent for the total U.S. population.
(Census) In Texas, more than 33 percent
of the Mexican-American population has
not completed the fifth primary grade.
American Indians, Alaskan Natives and
Asian Americans have similar language
difficulties. The illiteracy rate among
Chinese-Americans is 16.2 percent;
among American Indians, 15.5 percent;
among Anglos, 4.5 percent. (Census)
Other language minorities: Other
language-minority groups are not covered by the proposed legislation because
no evidence was received concerning voting difficulties among these groups.
U.S. Census survey of voting-age population on participation in 1972 elections, nationwide, by ethnic origin:
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color. The triggering provision should
be changed.
In the North if 50 percent of an area
votes, and the area contains a good number of minority members, then this act
does not trigger. Those people do not
have the same advantages, in my opinion, as those in the States we are covering here in this legislation.
Why do we not make it all-embracing
to all of our 50 States and make the
triggering mechanism work?
It will-if the act is continued as
presented to us in the bill which will be
discussed after this rule is adoptedtake away local control of redistricting
or even the annexation of a property in
a city because of the requirements of the
statute. I think when we give up States'
rights and we give up the rights of cities
and counties, then we are taking away
the heritage which our Founding Fathers gave us in our Constitution.
Mr. Speaker, I would, therefore, ask
the Members to consider this measure
carefully when it is debated on the floor
of the House, because, as I said in the
beginning, some 15 additional and separate views have been filed in the report.
It could not be a unanimous decision of
the committee in reporting this bill out.
It is my understanding that the gentleman from California (Mr. WIGGINS) is
going to offer a substitute which will give
Percent
a new triggering provision, making it apall of our 50 States. What is
Reported
Reported plicable in
registered
voted good for the goose is good for the gander,
and what is good for the people of one
Black.. --.....----------------..........
67.5
54.1 State likewise should be good for the peoSpanish...------...--------.
44.4
37.5 ple in other States.
79.0
70.8
German--------------------Mr. Speaker, I have no objection to
Italian------------------------77.5
71.5
Irish .---.---.-----... -----.
76.7
66.6
the rule. I do want to repeat again that
63.2 the membership of this great body should
72.7
French------------------72.0
79.8
Polish----------------------Russian-------------------85.7
80.5 consider these additional views, should
71.3 consider the benefit of all Americans
80.1
English/Scottish/Welsh...---...
having the right to vote and not limitMr. Speaker, I urge the Members of ing and not triggering it to areas of this
the House to pass this resolution.
country on a sectional or a regional basis.
Mr. QUILLEN. Mr. Speaker, I yield
Mr. Speaker, I yield 5 minutes to the
myself such time as I may consume.
distinguished gentleman from California
Mr. Speaker, the gentleman from (Mr. WIGGINS).
Georgia (Mr. Young) has ably deMr. WIGGINS. I thank the gentleman
scribed the provisions of this resolu- from Tennessee for yielding to me.
tion, but I would like to say, Mr.
It is not my purpose to take 5 minutes
Speaker, that the report from the Judi- to discuss the merits or demerits of the
ciary Committee, which was filed and proposal which I shall offer at the apdiscussed before the Committee on propriate time. I merely seek the attenRules, contained more additional, sup- tion of the gentleman from Georgia and
plemental, and separate views than any the gentleman from Tennessee to diswhich has come to my attention since cuss what occurred before the Commitbeing a Member of this body.
tee on Rules. Before the Committee on
I am sure that the Voting Rights Act Rules I suggested that that committee
has done a tremendous amount of good, make in order as a substitute the proand should be extended, but the members posal sponsored by myself. By an equally
of the committee have presented addi- divided vote, I was informed that the
tional views which I think should be motion to make it in order was defeated.
considered before final adoption of the
However, during the debate before the
act.
Committee on Rules, there never was any
For instance, the trigger is still aimed doubt about the germaneness of my subat the South. The South has corrected stitute. I seek the gentleman from Georits problems as to voting rights, and it gia's attention for the purpose of conshould be on an even track in the fu- firming that statement.
ture. The act is further extended to
Mr. YOUNG of Georgia. Mr. Speaker,
Spanish-speaking minorities, but why will the gentleman yield?
should this act, which is so greatly
Mr. WIGGINS. I yield to the gentleneeded, be limited to a few States of this man.
great United States of America? I think
Mr. YOUNG of Georgia. I thank the
it should be extended to the people of gentleman for yielding.
all States of this great Union, to all
The gentleman is correct. There was
minorities irrespective of race, creed, or never any question about the germane-
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ness of the gentleman's substitute. It was
only a question as to whether or not that
should be specified under the rule, but
since it is an open rule, the gentleman's
substitute, it would seem to me-although
I am not the Parliamentarian-would be
quite in order.
Mr. WIGGINS. I thank the gentleman.
I will ask the gentleman from Tennessee if that is also his recollection.
Mr. QUILLEN. Mr. Speaker, will the
gentleman yield?
Mr. WIGGINS. I yield to the gentleman from Tennessee.
Mr. QUILLEN. I thank the gentleman
for yielding.
That is my recollection, and I will so
state it. I feel that the gentleman has
a sound basis for his contention, and his
substitute should be in order.
Mr. WIGGINS. I thank the gentleman
for yielding.
Mr. Speaker, I yield back the remainder of my time.
Mr. QUILLEN. Mr. Speaker, I have no
further requests for time.
Mr. YOUNG of Georgia. Mr. Speaker,
I have no further requests for time.
Mr. Speaker, I move the previous question on the resolution.
The previous question was ordered.
The resolution was agreed to.
A motion to reconsider was laid on the
table.
Mr. EDWARDS of California. Mr.
Speaker, I move that the House resolve
itself into the Committee of the Whole
House on the State of the Union for the
consideration of the bill (H.R. 6219) to
amend the Voting Rights Act of 1965 to
extend certain provisions for an additional 10 years, to make permanent the
ban against certain prerequisites to voting, and for other purposes.
The SPEAKER. The question is on
the motion offered by the gentleman from
California.
The motion was agreed to.
IN THE COMMITTEE OP THE WHOLE

Accordingly the House resolved itself
into the Committee of the Whole House
on the State of the Union for the consideration of the bill H.R. 6219, with Mr.
BOLLING in the chair.
The Clerk read the title of the bill.
By unanimous consent, the first reading of the bill was dispensed with.
The CHAIRMAN. Under the rule, the
gentleman from California (Mr. EDwaRDS) and the gentleman from Virginia
(Mr. BUTLER) will each be recognized for
11/2 hours.
The Chair recognizes the gentleman
from California.
Mr. EDWARDS of California. Mr.
Chairman, I yield 7 minutes to the distinguished chairman of the Commiittee
on the Judiciary, the gentleman from
New Jersey (Mr. RODINO).
Mr. RODINO. Mr. Chairman, in 1965,
I was serving in this body when President Lyndon Baines Johnson called a
historic special session of Congress to express his deep concern over the tremendous difficulties which black citizens in
certain areas of this country were experiencing when they attempted to register and vote. He made an urgent plea
for legislation which would at long last
put an end to the violence and uncon-
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stitutional barriers suffered by minorities
seeking to participate in the electoral
process. It was not a plea which the 89th
Congress could ignore. At that time,
worldwide attention had been drawn to
the extreme brutality and suffering of
blacks in areas such as Selma, Ala.,
where, in fact, marchers for the cause
of equal voting rights had been killed
and injured at the hands of local law
enforcement officials. The day of that
march is now known by many as bloody
Sunday.
The Congress acted with dispatch by
passing some 5 months after President
Johnson's plea the Voting Rights Act of
1965. I am very proud to have been a
Member of this body and the Committee on the Judiciary at the time when
that momentous and important legislation was enacted. It has been termed by
many to be the most effective civil rights
legislation ever passed and justifiably so.
The application of the Voting Rights
Act's special remedies has led to drastic
improvements in the voting situation of
southern minorities. In jurisdictions first
triggered for special coverage under the
remedies, namely, jurisdictions in the
South, the political participation of minorities has greatly increased in terms of
registration, voting and the actual holding of political office. We are at this
time confronted with the important decision as to whether or not that special
coverage and the special remedies which
it entails ought to be allowed to expire
for certain jurisdictions in August of this
year. Unless we now act to extend the
act's special provisions, that coverage will
cease to exist for certain areas within
the next 2 months.
H.R. 6219, a bill which was favorably
reported out of the Judiciary Committee
by a vote of 27 to 7, does in fact extend
the Voting Rights Act's special provisions
for an additional 10 years. It was the
committee's judgment that each of those
provisions or remedies needs to remain
operative for at least that additional period of time. For example, in reviewing
the continued need for this legislation in
those jurisdictions soon eligible for release, we concluded that the act's Federal
preclearance requirements, mandating
Federal review of all voting changes to
be implemented in covered jurisdictions,
were still needed because of the recent
increase in the number of Justice Department objections to potentially discriminatory changes. In other words, in recent
years the Justice Department, under the
preclearance provision, has halted by
means of objections proposed changes in
Alabama, Georgia, Louisiana, Mississippi,
North Carolina, South Carolina, and Virginia, each of which will soon be eligible for exemption from the act unless we
act and act quickly. Those objections
have prohibited, in those jurisdictions,
discriminatory annexations, redistrictings, polling place changes, switches to
at-large elections, and other devices
which would have adversely affected minority political participation. The committee found, and I personally suggest to
you, that it would simply be unthinkable
to now remove the preclearance protections when such changes have been prevented by the Justice Department as recently as 1974 and 1975.
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Furthermore, it was especially this
preclearance remedy that the committee sought to preserve for an additional
10 years. Pursuant to section 5 of the
Voting Rights Act, the Federal preclearance provision, covered jurisdictions must submit all redistricting plans
prior to their implementation, and in
view of the fact that at least one-third
of the Justice Department's objections
have been directed at such plans at all
levels of government, it is imperative
that the preclearance requirement remain in effect during the reapportionment and redistricting which will necessarily take place in the years after the
1980 decennial census. H.R. 6219 accomplishes that end by providing for a
10-year extension, making the preclearance provision operative at least through
1985.
In addition to Federal preclearance,
other special remedies applicable to covered jurisdictions are the Attorney General's powers to certify the appointment
of Federal examiners and Federal observers. In covered jurisdictions, where
the Attorney General finds that they are
needed, Federal examiners serve to list
eligible voters and Federal observers
serve to list eligible voters and Federal
observers serve to monitor the conduct
of elections. The committee found that
there was a continuing need for these
remedies in those States and political
subdivisions which will soon be eligible
for exemption. Significant registration
disparities between blacks and whites
still exist in the States of Louisiana, 16
percent, and Alabama, over 20 percent,
and Federal examiners can yet play a
significant role in insuring that large
numbers of unregistered blacks are entered upon the rolls. Additionally, the
Federal listing of eligible minority voters
must continue to be available because of
local registration barriers in covered
jurisdictions. Such barriers were documented in the recent report of the
U.S. Commission on Civil Rights.
That report, "The Voting Rights
Act: 10 Years After," reveals that in
many of the covered jurisdictions the
times and places of registration are so
restrictive that blacks, frequently living
in distant rural communities, are unable
to register. Some white registrars in
those areas are also reputed to treat
blacks with extreme discourtesy, so
much so that blacks find the registration process under these circumstances
at best embarrassing and humiliating.
In light of such factors, the committee
concluded that the important remedy of
Federal registrars should be continued.
The same conclusion was reached with
respect to the Federal observer remedy.
The hearing record on this legislation
reveals that many minority voters in
the covered jurisdictions have frequently
found that their names cannot be found
on precinct lists and that abuses exist
with respect to aid to be provided to
illiterate voters. Also, polls in these areas
continue to be located in all-white clubs
and lodges where minority persons are
otherwise not allowed to go, with such
locations obviously representing extremely hostile and intimidating atmospheres for the nonwhite voter. Thus,
the presence of Federal observers can
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still serve to deter abuses and to prevent
or diminish the intimidation frequently
experienced by minority voters.
H.R. 6219, a bill which extends each
of these remedies for an additional 10
years, must be passed by this body if the
political rights of minority citizens are
to continue to be safeguarded from future infringements.
H.R. 6219 also proposes to make permanent the temporary nationwide ban on
literacy tests which Congress enacted
in 1970. That nationwide test suspension expires in August of this year and
the committee concluded that it was now
appropriate, as well as constitutional, for
that ban to be made permanent. It is
well documented that, primarily because
of disparate education opportunities,
minority citizens in this country suffer
from much higher rates of illiteracy than
do nonminority citizens. In reaching its
conclusion that literacy tests ought to be
permanently banned, the committee also
took into account the long and tragic
history of the discriminatory use of such
tests to disenfranchise minority voters,
as well as the extensive use of broadcast
media in today's society as a source of
acquiring knowledge on the political
scene.
Having decided in favor of extending
the Voting Rights Act's special provisions, the committee was then faced with
another important and momentous decision; namely, whether or not the act's
special coverage ought to be expanded in
some manner to insure the protection of
the voting rights of language minority
citizens. During subcommittee proceedings, members of language minorities
offered testimony on incident after incident in uncovered jurisdictions where
language barriers as well as other forms
of discrimination served to impede political participation on the part of minority citizens with native languages
other than English. Described were instances where the inability to speak English served to deter or otherwise frustrate
the registration and voting efforts of language minority citizens. Election officials
who speak only English and election materials printed only in the English language effectively exclude such citizens
from the electoral process. Also related
were instances of discriminatory districting plans, discriminatory annexations,
and acts of physical and economic intimidation when language minority citizens do in fact attempt to participate.
The entire situation in these uncovered
jurisdictions is tragically reminiscent of
the earlier and, in some respects, current
problems experienced by blacks in currently covered areas.
With the same commitment and dedication which led the Judiciary Committee to report out the 1965 act and its 1970
extension, the committee has now reported out to you for favorable action,
provisions in H.R. 6219 which would meet
the tremendous needs of language minorities. And with the same dispatch with
which the Congress acted in 1965 and
1970, we must now adopt these expansion
provisions.
Based on the subcommittee record as
well as judicial proceedings the committee felt that each of the act's special
remedies ought to also be applicable,

first,where language minorities-defined
as Alaskan Natives, Asian Americans,
American Indians, and persons of
Spanish heritage-reside in greatest concentrations; second, where there has
been a low voter turnout in the most recent Presidential election; and, third,
where there have been conducted elections only in the Englisn language. Other
language groups were not added for coverage purposes at this time merely because the committee had no evidence before it that such citizens experience severe voting barriers. In fact, nationwide
voting statistics for other language
groups indicate that they have much
higher participation rates than, for example, do persons of Spanish heritage.
Moreover, it is primarily the four language minority groups set forth in the
bill which have experienced discrimination in education, thereby leading to their
continued illiteracy in the English language.
Thus, H.R. 6219 proposes to mandate,
for a 10-year period, in newly covered
jurisdictions such as Texas, Alaska, and
various other counties throughout the
country, the conduct of bilingual elections, Federal preclearance, and Attorney General authorization to certify the
need for examiners and observers. Such
remedies will clearly address many of the
language minority voting problems elaborated upon in the record; a record
which, incidentally, is quite extensive in
that it includes 13 days of hearings. This
expansion of the act's special coverage is
found in title II of H.R. 6219.
Additionally, H.R. 6219 provides for the
bilingual elections remedy in jurisdictions where language minorities with
high illiteracy rates reside in significant
numbers. This remedy is provided for in
title III of H.R. 6219.
While the committee's report on H.R.
6219 sets forth in considerable detail why
it in fact believes that the expansion to
these additional jurisdictions is both appropriate and constitutional, I believe it
important to note that only recently the
Justice Department has directed a letter,
dated May 16, 1975, to Senator JOHN V.
TUNNEY, indicating that, in its opinion,
H.R. 6219 and its expansion to non-English speaking minorities, is constitutional.
The letter states:
The evidence is sufficient to support a legislative determination of need and to support
the means chosen for protecting the right to
vote.

Both the extension as well as the expansion of the Voting Rights Act are constitutional exercises of congressional authority. The burden is now simply upon
us to make a legislative judgment as to
whether or not these provisions should be
voted up or down. I can only say that a
no-vote on these provisions would be a
tragedy, indeed. For the result would be
a continued disenfranchised minority citizenry, and such a result would make a
travesty of our so-called democratic
system.

Mr. Chairman, at this time I would
like to compliment the chairman of the
subcommittee and the ranking minority
member of that subcommittee, together
with the committee members who worked
industriously and diligently over a period
of time, and held 13 days of hearings at
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which were heard witnesses who presented testimony which is convincing
proof of the need to expand coverage and
the need to extend the Voting Rights Act
to insure the rights of every individual,
regardless of race, creed, color or language to be able to vote in these United
States.
Mr. EDWARDS of California. Mr.
Chairman, I yield myself 7 minutes.
Mr. Chairman, today we take up for
consideration H.R. 6219, a bill which both
expands and extends the Voting Rights
Act of 1965. It was over 3 months ago
that we first began extensive study on
this legislation in that it was at that
time that the Subcommittee on Civil and
Constitutional Rights first convened its
hearings. Some 13 hearing sessions and 2
volumes of testimony later, I now stand
before you to describe what we heard,
what we found, and why we believe that
it is absolutely imperative that you support H.R. 6219.
I do not think that I need to go into
great detail in relating how and why the
Voting Rights Act came about. Most of us
here can readily recall the disturbing
memories of the recent past when in
certain areas of this country, not only
were minority citizens denied the right
to vote outright-but some were also
killed and injured in their attempts to
speak out against that exclusion. The
Voting Rights Act of 1965 was passed to
bring about swift administrative relief by
finally admitting into political life those
whom others were determined to exclude.
In passing the act, the 89th Congress
proved to be a very optimistic body in
that it designed the 1965 legislation to
be applicable for a 5-year period. It was
apparently hoped that, under the act,
the tides of change would flow quickly
and that the affected areas would readily open up their electoral processes to
those who were formerly excluded. That
their optimism was not well founded is
now apparent. In 1970, just prior to the
time that the act was to have expired,
the Congress thoroughly assessed the
progress which had been made during
the previous 5 years and determined that
it fell far short of bringing about the
change that was yet needed. The special
application of the act was therefore extended for another 5 years-until August 6, 1975. At this time, therefore, we
again find ourselves in a posture of reassessment because, in 2 months, jurisdictions brought under the act in 1965
will begin to be eligible for automatic
exemption.
H.R. 6219 proposes to again extend
the special provisions of the Voting
Rights Act-only this time, we propose
that a more realistic extension of 10
years be adopted. It takes time to root
out evils which have been allowed to
exist in certain areas of this country for
hundreds of years; and I believe that by
urging a 10-year extension, H.R. 6219 is
a bill which finally comes to grips with
that reality.
Moreover, there can be no denying
that so very many of the same voting
barriers which existed in the covered
jurisdictions in 1965 continue to exist in
those jurisdictions in 1975. We heard
witness after witness relate the continued prevalence of insidious voting dis*
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crimination existing in jurisdictions
which could conceivably be released
from the act in less than 10 weeks. In a
recently released report, "The Voting
Rights Act: 10 Years After," the U.S.
Commission on Civil Rights poignantly
documents that in the currently covered
jurisdictions barriers to voting and registration yet persist.
The locations and office hours of registration places are frequently so restrictive that significant numbers of minorities are unable to register, especially
when those minorities live in distant
rural areas far from the county seat.
Moreover, even when minority citizens
do manage to arrive at the registration
offices during the regularly scheduled
hours, the offices are frequently closed
or the white registrars treat them with
discourtesy that, at best, registration is a
humiliating experience.
Problems are cited of polling places
being located in all-white clubs or lodges
where minority citizens are not otherwise allowed to go, and of the fear and
intimidation which those citizens experience. Other abuses relating to discriminatory purgings and reregistrations are
also documented. And although fewer in
number than in earlier years, there are
even still some reported incidents of
violence being perpetrated upon those
who do attempt to become active in the
political process. Thus, the need for the
act continues.
The Voting Rights Act's special remedies, which include Federal preclearance
of voting changes, section 5; Federal
examiners or registrars, section 6; and
Federal observers or poll watchers, section 8, are now applicable to jurisdictions which had literacy tests or devices
and less than 50-percent turnout at the
time of the Presidential election of either
1964 or 1968. Those special remedies are
now applicable to six Southern States
and parts of another, to three New York
counties, to areas of California and Arizona, to certain areas in New England,
and to a few other counties. The provisions of title I of H.R. 6219 would require that the special remedies continue
to be applicable to these currently covered areas for an additional 10 years. In
assessing the future need for the act, it
was felt that a 10-year extension is
needed in order to have the act's section
5 preclearance requirements effective
during the redistricting which will take
place after the 1980 census. Experience
has indicated that Federal approval of
such plans is needed since it is often
through the reapportionment and redistricting process that minority voters, in
covered jurisdictions, are adversely affected. In addition to section 5, the act's
examiner and observer provisions can
still be critical in terms of alleviating
some of the many abuses yet persisting.
Before going any further, I should also,
of course, mention that while we do find
continued abuses, there has been some
measure of success under the act in terms
of improving black and minority political
life. The gains which have been made
in the currently covered jurisdictions
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since the passage of the act have been
significant. Prior to the passage of the
Voting Rights Act, it was estimated that
blacks in the southern covered States
lagged behind whites in registration by
44.1 percentage points. Most recent estimates show that the gap has diminished to some 11.2 percentage points. The
number of black elected officials in those
jurisdictions has increased from less than
100 as a pre-act figure to approximately
1.000. However, one should take care not
to be misled by these early signs of success. Problems still persist. In 1972, it
was estimated that there were well over
2.5 million blacks unregistered in all of
the 11 Southern States. Also, the seven
covered Southern States continue to have
the greatest disparities between percentages of black elected officials and percentages of blacks in the voting age population. For example, Alabama, as of
April 1974, had a 23-percent black voting age population, while it had only 3.7
percent black elected officials; Mississippi
had a 31.4-percent black voting age population with only 4.0 percent black
elected officials, et cetera. While blacks
have, in fact, begun to serve in the covered areas in State legislatures, on county
commissions, school boards, and city
councils, no blacks in those areas hold
statewide office. Therefore, in terms of
statistical gains, the picture is mixed,
and again I urge the need for the act
continues.
Now, I would like to turn
rto
another
provision of H.R. 6219. That provision
would make permanent what is now a
temporary nationwide ban on the use of
literacy tests and other devices. In this
age when electronic media serve to inform the great bulk of the populace on
issues of national and local concern, it is
simply unthinkable that a State might
be allowed to limit the franchise to only
those who can read and write. If the purpose of the literacy test is to insure an
informed electorate, then surely the
Congress can now find that that purpose
can be achieved without the imposition
of a literacy test. Moreover, it is imperative that we disallow such tests--since
they have historically been the tools of
abuse in denying minorities, with poor
educational backgrounds, the franchise.
In addition to extending the Voting
Rights Act, on the basis of other documentation found in the record, H.R.
6219, in its title II, also broadens the act's
special coverage to new geographic locations in order to insure the protection
of the voting rights of language minority
citizens. This is accomplished in title II
by expanding the definition of "test or
device" to also mean the use of Englishonly election materials in jurisdictions
where more than 5 percent of the voting
age citizen population is comprised of
members of any single language minority
group. The title defines language minority group as American Indians, Alaskan natives, Asian Americans or Spanish
heritage groups.
Currently available data indicates that
title II coverage would be triggered in
certain counties in California-including
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the two counties already covered-in
areas of Arizona-again, most of which
are already covered-in areas of Florida,
Colorado, New Mexico, Oklahoma, New
York, North Carolina, South Dakota,
Utah, Virginia, Hawaii, and in the States
of Alaska and Texas. The remedies which
title II would mandate in these areas are:
First, bilingual election procedures; second, section 5 preclearance; and third,
Attorney General authority to certify
service of examiners and observers.
What did we find that convinced us
that this title II expansion was necessary? During the subcommittee's 13
hearing days, we heard of the extensive
language barriers still being experienced
by language minorities. We heard of the
shamefully high illiteracy rate among
language minorities in the areas proposed to be covered and of the small
number of language minority citizens
holding elective office-this, despite the
fact that they comprise significant portions of the population. We heard of
economic reprisals being suffered by such
citizens when they seek to become active
in the political process of, the intimidation and harassment resulting from inordinate law enforcement "patrolling" of
language minority precincts during elections, of polling places being located only
in white or Anglo areas of a community,
of annexations which add only white or
Anglo voters to the city rolls, of discriminatory gerrymandering, and of uncooperative and hostile local election officials.
The Civil Rights Commission's report,
which is also a part of our record, further documents the greatly disproportionate effect of Arizona's purging laws
on non-English-speaking Navajo citizens
and Mexican-American citizens and of
New York's purging laws on non-Englishspeaking Puerto Rican citizens. The
purging notices in these areas have been
provided only in the English langanguage.
Areas in the country with significant
populations of Spanish-speaking and
American Indians were also found to
have severely overcrowded and too few
polling places. Also, the Justice Department has recently taken part in litigation which was necessary in order to
force certain county officials in the
Southwest to seat a duly elected Navajo,
as a county commissioner.
The needs are there. They are met by
title II, and I therefore ask that you
support its passage.
H.R. 6219 also contains a title III
which is directed solely toward the language barriers faced by language minority voters of this country, such barriers
usually being perpetuated by inequities
in the educational opportunities provided. This title serves only to suspend
the conduct of English-only elections
where the language minority constitutes
more than 5 percent of the voting age
population and has a high illiteracy rate.
It does not depend on overall low voting
turnout for coverage, as does title II, nor
does it impose any of the act's special
remedies aside from a bilingual elections
requirement.
It is important to note that this legislation is both narrow and temporary in
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nature. It applies in counties of high
population and high illiteracy among
the language minorities, and it applies
for only a period of 10 years. The view
and hope of the subcommittee is that
by 1985 there will no longer be a need
for such bilingual election procedures
because the scars of unequal educational
opportunities will have by then been removed. Additionally, as an incentive to
jurisdictions to speed up the process of
improving the educational opportunities
for these language minorities, title III
allows jurisdictions to "bail out" of bilingual coverage if they can come in at
some later date and prove an increased
or improved rate of literacy for the language minority group. This bilingual
elections requirement is nothing new.
Such procedures are now already taking
place in many areas of the country. We
should not now hesitate to mandate it on
a nationwide basis where language minorities reside in large concentrations
and are functionally illiterate.
Title IV of H.R. 6219 is generally a
series of technical and enforcement
amendments which, I believe, will be discussed in some detail by other members
of the subcommittee.
I close now by again asking your full
support for H.R. 6219. It is a bill which
seeks to insure that minorities now protected by the Voting Rights Act continue
to be protected. And it also seeks to protect those minorities who are still, in
1975, excluded from the processes of democracy. These excluded citizens are
waiting in the wings to see what your
decision will be. Please do not disappoint
them.
Mr. Chairman, I ask your support today for H.R. 6219, a bill which both
extends and expands the protections of
the Voting Rights Act. In 1965, when
the Voting Rights Act was first passed,
it was in response to the severe voting
discrimination being experienced by minority citizens in certain areas of the
country. Those abuses had been unsuccessfully addressed by Federal voting
legislation enacted in 1957, 1960 and 1964.
Despite this earlier legislation, voting
abuses still persisted in areas because of
the myriad forms of discrimination devised by those determined to break the
law. Case-by-case litigation under the
earlier laws meant extreme judicial delays and the creation of new discriminatory methods as old ones were voided by
the courts.
This situation came to a head in 1965,
when citizens seeking to peacefully demonstrate against voting barriers suffered
loss of life and serious injury. The suffering of these demonstrators and marchers
took place at the hands of those determined to deny them the right to vote;
and it was only a short time later that
the 89th Congress expressed its concern
by enacting into law the Voting Rights
Act of 1965. That act was landmark, both
in terms of its abandonment of the caseby-case litigation approach as well as
the significant improvements which it
has thus far wrought.
The Voting Rights Act was designed
to effectuate immediate relief by means
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of an automatic triggering device which
made the act's special remedies applicable to jurisdictions meeting the triggering criteria. After considerable study,
the Congress chose as its trigger automatic coverage of those jurisdictions
where the overall turnout or registration
rate in the 1964 Presidential election was
less than 50 percent and where literacy
tests or other similar devices had been
used at the time of the 1964 Presidential
election. It was felt that by covering
those areas, the significant "problem"
spots would be identified-essentially because discriminatory use of literacy tests
was then known to be one of the primary
means by which blacks were being excluded from the electoral process. As a
result of the operation of the trigger,
special coverage in 1965 was applicable
to six Southern States and portions of
another, and to a sprinkling of other
counties throughout the country.
Special coverage of these jurisdictions
meant that they became automatically
subject to a number of special requirements under the act. First, the use of
literacy tests and other similar devices
was automatically suspended in those
areas. Second, section 5 of the act required that all voting changes made by
the covered jurisdictions be subject to
review by either the District Court for
the District of Columbia or by the Attorney General of the United States prior
to their implementation. And a third
special remedy; namely, Attorney General authorization to certify service of
Federal registrars and poll watchers, was
also applicable in affected areas. Each of
these special remedies was initially designed to be effective for a 5-year period.
In 1970, when the covered jurisdictions
were soon to become exempt from the
operation of the remedies, the Congress
thoroughly reassessed the situation and
found that severe voting problems still
persisted. The Congress found that the
act had, at that time, fallen short of
bringing about the significant changes
that were needed and that its application should continue at least until 1975.
Thus, the 1970 Voting Rights Act
amendments extended the life of the act
for a second 5-year period. Additionally,
in 1970, Congress broadened the trigger
to also bring under the act's coverage,
jurisdictions with low turnout and tests
or devices at the time of the 1968 Presidential election. New jurisdictions added
include areas in New York, Arizona, and
California.
At this time, in June of 1975, we again
find ourselves in a posture of reassessment, since jurisdictions brought under
the act in 1965 will, in 2 months, again
be eligible for automatic exemption from
coverage. The Subcommittee on Civil
and Constitutional Rights of the House
Committee on the Judiciary began deliberations on this matter some 4 months
ago. We held 13 days of hearings and
compiled two volumes of testimony in
our efforts to determine future needs under this act. Finally, after careful study,
it was concluded that a 10-year extension of the act's special provisions was
needed. Thus, H.R. 6219, a bill which is
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the product of 3 days of subcommittee
markup as well as 3 days of full committee markup, provides for such a 10-year
extension.
An analysis of the progress which has
been made during the 10 years of the
Voting Rights Act's application presents
a very mixed picture. The act has been
extremely effective in terms of diminishing barriers to and improving minority
voting and registration throughout the
covered areas. Registration rates for
blacks in the covered southern jurisdictions has continued to increase since the
passage of the act. For example, while
only 6.7 percent of the black voting-age
population of Mississippi was registered
before 1965, 63.2 percent of such persons
were registered in 1971-72. Similar dramatic increases in black registration can
be observed in Alabama, Georgia, Louisiana, and Virginia.
Severe gaps between black and white
registration rates have also greatly
diminished since the act's passage. Prior
to 1965, the black registration rate in the
State of Alabama lagged behind that of
whites in that State by 49.9 percentage
points. In 1972, that disparity had decreased to 23.6 percentage points. Likewise, in Mississippi, that disparity had
decreased from 63.2 to 9.4 percentage
points. These closing registration gaps
have occurred throughout the covered
southern jurisdictions.
Despite these impressive gains in the
area of black registration, a bleaker side
of the picture yet exists. Most recently
available data reveal that percentage
point disparities of 23.6, 16, and 17.8 can
still be found in the States of Alabama,
Louisiana, and North Carolina, respectively. In addition, the diminishing
statewide disparities which have been
pointed to cannot be allowed to obscure
the tremendously low rates of registration still afflicting blacks within various
counties in the covered States. In Louisiana, for example, significant disparities
are much more evident in rural than in
urban parishes. The disparity is greater
than 20 percentage points in 8 of the 10
least populous parishes of that State. In
6 of the covered counties in North Carolina, white registration exceeds that of
blacks by more than 25 percentage
points. In South Carolina, as in Louisiana, whites are registered at much higher
rates than blacks in many rural counties. For example, in Newberry County,
S.C., the gap is 37 percentage points and
in McCormick County, S.C., the gap is
28 percentage points.
In much the same manner as improved registration rates have been
documented for blacks in covered southern jurisdictions so also has there been
improvement in those areas in terms of
an increasing number of black elected
officials. One estimate suggests that only
72 blacks served as elected officials in
the 11 Southern States in 1965, including those Southern States presently covered by the act. By April 1974, the total
number of black elected officials in the
seven Southern States covered by the
act had increased to 963. After the November 1974 elections, those States
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U.S. Congress, 68 black State legislators,
429 black county officials, and 497 black
municipal officials. This rapid increase
in the number of black elected officials
marks the beginning of significant
changes in political life in the covered
southern jurisdictions.
So as not to be misled by the sheer
numbers, however, other points should
be noted when assessing this progress.
Significant among these points is the
fact that most of the offices newly held
by blacks are relatively minor and located in small municipalities or counties
with overwhelmingly black populations.
Also, in the seven Southern States which
are totally or partially covered by the
Voting Rights Act, no black holds statewide office. As of November 15, 1974, the
number of blacks in the State legislatures in the covered southern areas fell
far short of being representative of the
number of blacks residing in those jurisdictions. In Mississippi, for example,
the percent of State legislative seats held
by blacks is 0.6, despite the fact that
36.8 percent of Mississippi's population
is black. In South Carolina, a State with
a 30.7 percent black population, only 7.6
percent of the State legislative seats are
occupied by blacks.
That minority political progress has
been made under the Voting Rights Act
is undeniable. However, the nature of
that progress has been limited. It has
been modest and spotty insofar as the
continuing and significant deficiencies
yet existing in minorty registration and
political participation.
A 10-year extension of the Voting
Rights Act was recommended by the U.S.
Commission on Civil Rights in its recent
report; "The Voting Rights Act: 10 Years
After." In that report, the Commission
noted the significant gains yet to be
achieved in terms of minority registration and office-holding, as well as the
clear barriers to minority political participation still existing in covered areas.
It was noted that the locations and office
hours of registration offices are frequently so restrictive that significant
numbers of minorities are unable to register. Even when minority citizens do
manage to arrive at the registration offices during the regularly scheduled
hours, it is reported that the offices are
closed or that the white registrars treat
them with extreme discourtesy or, at a
minimum, in an uncooperative manner.
Problems are cited of polling places being located in all-white clubs or lodges
where minority citizens would otherwise
not be allowed to go. Other problems relating to the discriminatory impact of
purgings and reregistrations are also
documented. Thus, it was concluded that,
in view of these continuing voting barriers, a 10-year extension was required
for each of the Voting Rights Act's special remedies.
Section 5 of the act requires review of
all voting changes prior to implementation by the covered jurisdictions. The review may be conducted by either the U.S.
District Court for the District of Colum-
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voting of minority citizens increases,
other measures may be resorted to which
would dilute increasing minority voting
strength. Such other measures may include switching to at-large elections, annexations of predominantly white areas,
or the adoption of discriminatory redistricting plans. In fact, the Justice Department has recently entered objections, at the State and local levels, to
at-large requirements, polling place
changes, majority vote requirements,
staggered terms, increased candidate filing fees, redistrictings, switches from
elective to appointive offices, multi-member districts, and annexations. In each
of these objection situations the submitting jurisdiction failed to meet its burden
of satifying the Attorney General of the
nondiscriminatory purpose or effect of
the proposed change.
The provisions of H.R. 6219 propose
Congress knew that some of the States to amend the Act so that the special remcovered by Section 4(b) of the Act had re- edies, including section 5 preclearance,
sorted to the extraordinary stratagem of con- will be operative for an additional ten
triving, new rules of various kinds for the years. Although the 1965 legislation and
sole purpose of perpetuating voting discrimthe 1970 amendments did, in large part,
ination in the face of adverse federal court
bia or by the Attorney General of the
United States. In recent years the importance of this provision has become
widely recognized as means of promoting and preserving minority political
gains in covered jurisdictions. Section 5
attests to the foresight and wisdom of the
89th Congress, in anticipating the need
for future Federal review of voting
changes in covered jurisdictions. At the
time of the 1965 enactment, this committee had evidence of the great lengths to
which certain jurisdictions would go in
order to circumvent the guarantees of
the 15th amendment (H.R. Rept. No. 439,
89th Cong., 1st sess., 10-11). In order to
insure that any future practices of these
jurisdictions be free of both discriminatory purpose and effect, the section 5 preclearance requirements were adopted.
The Supreme Court in upholding the
constitutionality of section 5, noted:

decrees. Congress had reason to suppose that
these States might try similar maneuvers
in the future in order to evade the remedies
for discrimination contained in, the Act itself. South Carolina v. Katzenbach, 383 US.

301, 335 (1966).
Under section 5 the jurisdiction submitting the proposed change bears the
burden of proving nondiscriminatory
purpose and effect and the change cannot be implemented until the section 5
review requirements have been met.
It was not until after the 1970 amendments that section 5 actually came into
extensive use. At the time of the adoption of those amendments, Congress resisted attempts to repeal the preclearance provisions, and in so doing gave a
clear mandate to the Department of Justice that it improve enforcement of section 5. In addition, near that same time,
the Supreme Court acted in two decisions (Allen v. State Board of Elections,
393 U.S. 544 (1969) and Perkins v. Matthews, 400 U.S. 379 (1971)) which gave
broad interpretations to the scope of section 5. On September 10, 1971, the Department of Justice for the first time
adopted regulations for implementing
section 5's preclearance provisions. Today, enforcement of section 5 is
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highest priority of the Voting Section of
the Department of Justice's Civil Rights
Division.
Many and varied changes have been
submitted from most of the covered jurisdictions for the Attorney General's review. The number of submissions increased from 1 in 1965 to 1,118 in 1971.
In 1974, the number of submissions was
988. The Justice Department has entered
objections to changes submitted from a
number of jurisdictions, including Arizona, Georgia, Louisiana, Alabama, Virginia, North Carolina, and New York.
The recent objections entered by the
Attorney General of the United States
to section 5 submissions clearly bespeak
the continuing need for this preclearance mechanism. As registration and

provide for only 5-year coverage periods

at a time, the committee concludes that
it is imperative that a 10-year extension now be adopted in order to especially insure the applicability of section
5 protections during the reapportionment and redistricting which will take
place subsequent to the 1980 decennial
census.
Approximately one-third of the Justice Department's objections have been
to redistrictings at the State, county,
and city levels. This past experience
ought not be ignored in terms of assessing the future need for the act. While
it is something of an irony, the Supreme
Court's "one man-one vote" ruling in
Reynolds v. Simms, 377 U.S. 533 (1964)
has created opportunities to disfranchise
minority voters. Having to redraft district lines in compliance with that ruling,
jurisdictions have not always taken care
to avoid discriminating against minority
voters in that process. By providing that
section 5 protections not be removed before 1985, H.R. 6219 would guarantee
Federal protection of minority voting
rights during the years that the postcensus redistrictings will take place.
The Judiciary Committee stated in its
report that it "is convinced that it is
largely section 5 which has contributed
to the gains thus far achieved in minority political participation, and it is likewise section 5 which serves to insure that
that progress not be destroyed through
new procedures and techniques."
A continued need was also found for
the Federal examiners remedy. Under
the Voting Rights Act, jurisdictions
which are covered by the statutory formula are subject to the appointment of
Federal examiners. These examiners prepare lists of applicants eligible to vote
and state officials are then required to
register those "listed" persons.
Federal examiners have served in a
Mississippi county as recently as 1974.
Since the passage of the act, approximately 317 examiners have been sent to
73 designated jurisdictions. In the period
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from 1970-74, Federal examiners listed sistently assigned during the earlier test suspension would be appropriate to
1,974 black voters. Estimates provided ' years of the act's coverage, their use has protect throughout the country the votby the Voter Education Project in At- nevertheless been significant since the ing rights of minorities who had been
lanta, Ga., indicate that the registration time of the passage of the 1970 amend- unconstitutionally subjected to educaof blacks by Federal examiners accounted ments. Furthermore, the record reveals tional disparities.
According to 1970 census statistics,
for 34.2 percent of the black registration that the need for such Federal election
increase in Georgia, 13.2 percent in Lou- observers continues. Many minority vot- only 5.5 percent of the total population
25
years old or older had less than 5
isiana, 27.5 percent in Mississippi, and ers in the covered jurisdictions have fre7.4 percent in South Carolina. In general, quently found that their names have years of school. In contrast, the 1970
it is estimated that 18.9 percent of black been left off precinct lists and that other data indicate that 14.6 percent of the
registration has been accomplished problems and abuses exist with respect to blacks and 18.9 percent of persons of
aid to be provided to illiterate voters. Spanish heritage had less than 5 years of
through Federal examiners.
Although Federal examiners have been Also, polls in these areas continue to be school. Clearly, the imposition of any
used sparingly in recent years, the provi- located in all-white clubs and lodges literacy test by any State or county
sions of the act authorizing their ap- where minority persons are otherwise not where such minority citizens reside
pointment must be continued. Diminish- allowed to go, with such locations repre- would have a disproportionate and dising disparities between black and white senting an extremely hostile atmosphere criminatory impact upon these citizens.
registration rates in the covered South- for the nonwhite voter. Under such cir- In reaching the conclusion that such
ern States can hardly be hailed as in- cumstances, the role of Federal observ- tests ought to be permanently banned
dicative of a lack of work to be performed ers can be critical in that they provide a throughout the country, not only was
by Federal examiners. The use of such calming and objective presence which unequal educational opportunities which
Federal officers cannot now be eliminated can serve to deter any abuse which might minority citizens have experienced taken
when most recently available data in- occur. Federal observers can also still into account, but also the long and tragic
dicates that the gap in Alabama is still serve to prevent or diminish the intimi- history of the discriminatory use of such
over 20 percentage points and in Lou- dation frequently experienced by minor- tests was considered as well.
There is no legitimate reason for any
isiana the disparity continues at 16 per- ity voters at the polls.
In addition to extending the special jurisdiction to retain such literary recentage points. Also, such examiners
might serve to increase minority regis- provisions of the Voting Rights Act, H.R. quirements as a prerequisite to voting.
tration in ruralareas where it is found to 6219 converts the existing temporary na- The proliferation of broadcast media,
tionwide ban on literacy tests into a per- programing in many languages and
be lowest.
In addition, the hearing record de- manent ban. In 1965, when Congress first serving many different communities,
veloped before the subcommittee revealed enacted the Voting Rights Act, it sus- clearly evinces the inappropriateness of
that in many of the covered jurisdictions, pended literacy tests and other similar requiring a reading and writing ability
the times and places of registration are so devices only in the jurisdictions special- on the part of voters. The expressed jusrestrictive that blacks, frequently living ly covered by the act. In 1970, at the time tification for such requirements is that
in rural communities, are unable to reg- that the Voting Rights Act was last ex- they serve to weed out the informed
ister. Some white registrars in these areas tended, Congress extended this prohibi- from the uninformed voter. In view of
are reputed to treat blacks with extreme tion to all other jurisdictions, with that the availability of numerous sources of
extended prohibition to be effective until data on candidates and political issues,
discourtesy, so much so that
other than in printed form, it is obvious
[b]lacks find the registration process under August 6, 1975. Therefore, at the same
that many well-informed voters can be
these circumstances at best embarrassing time that the act's special remedies exand humiliating.
pire for certain jurisdictions, so also does excluded by this process. Furthermore,
there is no guarantee that the literate
extest
ban
Discriminatory purgings have also the temporary nationwide
citizen, who is allowed to vote, has used
been experienced by minority voters in pire.
Tests or devices, as defined in the act, his skills to become informed about eleccertain covered areas. Thus, the job
which can yet be performed by Federal remain on the books in some 14 States. tion issues and candidates.
Essentially, in recommending a perexaminers in these covered jurisdictions Those States are Alabama, Connecticut,
is significant and the availability of this Delaware, Georgia, Idaho, Louisiana, manent ban on literacy tests, we rely on
Maine, Washington, New Hampshire, facts to which Mr. Justice Douglas reimportant remedy must be continued.
New York, North Carolina, South CaroThe remedy of Federal observers must lina, Washington, and Wyoming. If the ferred in Oregonv. Mitchell, 400 U.S. 112
(1970), the Supreme Court's decision upalso be extended in covered jurisdic- nationwide test suspension is not extions. Under section 8 of the Voting tended or made permanent, these States holding the constitutionality of the temRights Act, whenever Federal examiners will be able to enforce their literacy or porary nationwide test suspension. In
that regard, Mr. Justice Douglas noted:
are serving in a particular area, the Atsimilar requirements as prerequi[The Congress] can rely on the fact that
torney General may request that the other
In
addito
voting
or
registration.
sites
Civil Service Commission assign one or tion, some other States will be able to most States do not ha'e literary tests, that
the
tests have been used at times as a dismore persons to observe the conduct of enact and enforce such provisions.
criminatory weapon against some minorian election. These Federal observers
In 1970, when the Congress enacted ties, not only Negroes but Americans of Mexmonitor the casting and counting of bal- the
temporary nationwide test suspen- ican ancestry, and American Indians; that
lots.
and television have made it possible for
sion, it adopted a proposal which had radio
In 1975, a total of 464 observers served been advanced strongly in the adminis- a person to be well informed even though he
may
not
be able to read and write.
in Alabama, Georgia, Louisiana, and Mis- tration's proposed legislation. In testisissippi. A total of 568 observers served mony presented by the Department of
Thus, it would truly be a step backward
in 1970, 1,014 served in 1971 and 495 Justice before a Judiciary subcommit- for this Congress to fail, at this time, to
served in 1972. It has been found that the tee, the Attorney General testified that, permanently ban these archaic devices
presence of observers tends to diminish under the Supreme Court's decision in which have so often served as the tools
the intimidation of minority voters, es- Gaston County v. United States, 395 U.S. of abuse.
pecially when they must vote in polling 285 (1969), any literacy test has a disThe provisions of H.R. 6219 which explaces located in traditionally hostile criminatory effect if the State or county tend the act for 10 years and permanentareas of a community. Also, observer re- has offered its minority citizens inferior ly ban literacy tests and devices are
ports have served as important records educational opportunities. It may be as- found in title I of the bill. A title
also
relating to the conduct of particular elec- sumed that many minority citizens who exists in H.R. 6219 and that title IIserves
tions in subsequent voting rights litiga- have received inferior education in cer- to expand the special coverage of the
tion.
tain areas of the country migrate to Voting Rights Act to new geographic
Despite the fact that the number of Northern and Western States where lit- areas in order to insure the protection
observers recently assigned has decreased eracy tests might be imposed. For this of the voting rights of language minority
from the large numbers which were con- reason, Congress felt that a nationwide citizens.
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In its recently released voting report,
the U.S. Commission on Civil Rights indicated that there was evidence which
tended to establish that minority citizens, in jurisdictions other than those
currently covered by the act, encounter
discrimination in the electoral process.
The Commission recommended that the
Congress give serious consideration to
amending the Voting Rights Act to cover
those language minorities which, according to their preliminary information, require the protection of the law. Following through on that recommendation, the
Subcommittee on Civil and Constitutional Rights did in fact broaden its deliberations on the matter to include an examination of the voting problems experienced by minority citizens in uncovered
areas.
Based on an extensive evidentiary record of voting discrimination against and
high rates of illiteracy among language
minorities, title I of H.R. 6219 was included so as to apply the Voting Rights
Act's special remedies to areas where
severe problems were identified. H.R.
6219 uses the term "language minority"
and that term is defined to mean persons
who are Asian American, American Indian, Alaskan Native, and of Spanish
heritage.
Because of the reliance, under the title
II trigger, upon census determinations
for coverage purposes, it is intended that
the census definitions or usages of these
terms are to apply. Based upon census
usage, the category of Asian American
includes persons who indicate their race
to be Japanese, Chinese, Filipino, or
Korean. It is therefore these Asian
groups which are to be used for purposes
of triggering the act's special remedies.
Although Census usage also includes in
the Asian American category persons
who indicate their race as Hawaiian, it
is not intended that this group be included by census when making its Asian
American coverage determinations. We
are advised that unlike the languages of
the other delineated Asian groups, the
Hawaiian language is seldom, if ever,
used; and since-as will be discussed
later-one of the primary remedies accompanying title II coverage is a mandate for bilingual election procedures, it
was determined that the inclusion of
Hawaiian for purposes of triggering that
remedy was inappropriate.
The category of American Indian includes persons who indicated their race
as Indian-American-or who did not
indicate a specific race category but reported the name of an Indian tribe. The
population designated as Alaskan Native
includes persons residing in Alaska who
identified themselves as Aleut, Eskimo,
or American Indian. Persons of Spanish
heritage are identified as: "persons of
Spanish language" in 42 States and the
District of Columbia; "persons of Spanish language" as well as "persons of
Spanish surname" in Arizona, California,
Colorado, New Mexico, and Texas; and
"persons of Puerto Rican birth or parentage" in New Jersey, New York, and Pennsylvania.

Why are these four language minority
groups chosen for protection? It was
found, during the subcommittee's deliberations on this matter that members of
these groups continue to suffer severe
language barriers. It was further found
that in most cases, these language barriers were the result of unequal educational opportunities having been afforded
these citizens. Illiteracy in the English
language effectively excludes members of
these four groups from any meaningful
participation in the electoral process.
Therefore, as a trigger, title II of H.R.
6219 brings under special coverage jurisdictions where English-only elections
were conducted in the 1972 Presidential
election if those jurisdictions had over
5 percent of a single language minority
group and if the jurisdiction's overall
turnout or registration rate at the time
of the 1972 Presidential election was less
than 50 percent. Essentially, in title II,
the definition of "test or device" is expanded to also mean the use of Englishonly election materials in jurisdictions
where more than 5 percent of the voting
age citizen population is comprised of
members of any single language minority group. The trigger of title II is virtually identical to the traditional trigger,
now found in section 4(b) of the act;
that is, the existence of a "test or device," as newly defined, and less than 50
percent turnout or registration at the
most recent Presidential election.
Currently available data indicates that
title II coverage would be triggered in
certain counties in California-including
the two counties already covered-in
areas of Arizona-again, most of which
are already covered-in areas of Florida,
Colorado, New Mexico, Oklahoma, New
York, North Carolina, South Dakota,
Utah, Virginia, Hawaii, and in the States
of Alaska and Texas.
In these areas, title II would require:
First, suspension of literacy tests; now
defined to also mean the conduct of English-only elections. Therefore, a covered
jurisdiction would have to comply with
a mandate for bilingual election procedures; second, section 5 preclearance of
all new voting changes; third, Attorney
General authority to certify service of
Federal examiners; and fourth, Attorney
General authority to certify service of
Federal observers.
As I noted above, the language groups
covered generally suffer from severe language barriers in that they experience
a high rate of illiteracy in the English
language. For example, it has been estimated that 80 to 90 percent of the Spanish heritage citizens in the counties
which proximate the Rio Grande speak
and write only in Spanish. It has also
been found that in Dallas, Fort Worth,
and Houston, 50 percent of the Spanish
heritage citizens speak and write only
Spanish. This information has been provided by Dr. Ricardo Cornejo, an expert
on bilingual education in Texas. More
general statewide Texas figures found in
the record indicate that 90 percent of the
Mexican American population of Texas
use Spanish as the language spoken at

June 2, 1975

home. Throughout the United States, it
has been estimated that almost 50 percent of all persons of Spanish heritage
speak only Spanish and have only a limited comprehension of oral and written
English. It has also been found that
among the various Alaskan Native language groups, a large number of persons
still speak their native language or dialect. In the Central Yupik Eskimo language family, for example, 15,000 out of
a total population of 17,000 speak the language; 6,000 of the 11,000 in the language
group Eskimo Inupiaq speak the language. Similar significant native language usage is found among the other
Alaskan Native groups. Also native language usage is known to be still prevalent
among the Navajo and various groups
within the Asian community.
It has been found that these groups
frequently suffer English-language disabilities and high rates of illiteracy not
as the result of choice or mere happenstance. They are the product of the failure of State and local officials to afford
equal educational opportunities to members of language minority groups. In
Lau v. Nichols, 414 U.S. 563 (1974), the
Supreme Court held that the failure of
the San Francisco Board of Education to
provide language instruction to Chinese
students who do not speak English denied
them a fruitful opportunity to participate in the public school program. The
Court observed:
We know that those who do not understand

English are certain to find their classroom
experiences wholly incomprehensible and in
no way meaningful. Id. at 466.
If the word "voting is substituted for
the word "classroom" in the Court's
opinion, we can appreciate the difficulties
which Asian Americans face when they
seek to engage in the political process.
The same pattern of educational inequality exists with respect to children
of Indian, Alaskan Native, and Hispanic
origin. In one of its many reports on the
subject, the U.S. Commission on Civil
Rights concluded:
The basic finding of this report is that mi-

nority students in the Southwest-Mexican
Americans, blacks, American Indians-do not
obtain the benefits of public education at a
rate equal to that of their Anglo classmates.
In Natonabah v. Board of Education,
355 F. Supp. 716 (D.N. Mex. 1973), a
Federal district court has found that
Navajo pupils in the Gallup-McKinley
School District have been denied equal
educational opportunities. Similar findings have been made by the Supreme
Court and lower Federal courts regarding
students of Spanish origin. Finally, In
Hootch v. State OperatedSchool System,
Civil No. 72-2450 (Super. Ct. Alaska 1973)
(plaintiffs motion for summary judgment denied) (appeal pending before
Supreme Court of Alaska), the plaintiffs
have challenged the practice of the State
of Alaska to provide public secondary
schools for Alaskan Native children only
in urban areas distant from their communities. Most non-Native children, on
the other hand, are offered public secondary schools in their own communities.
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Thus, it is apparent that the providing of bilingual ballots for the affected
groups is a much-needed remedy.
I should also note that the providing
of bilingual election processes is certainly not a radical step. Bilingual election procedures have been ordered by
courts in numerous jurisdictions with
Spanish-speaking populations. Such procedures have been ordered in both New
York State and New York City, in Chicago, in Philadelphia, and in certain
counties in New Jersey. Some non-courtordered bilingual election procedures
can now be found in Dade County, Fla.,
New Jersey, California, Massachusetts,
Connecticut, and Pennsylvania. Among
these areas, the range is from total bilingual procedures to more limited bilingual procedures. In certain instances,
these methods have been implemented
at the direction of the Secretary of State
and in others, some bilingual procedures
are required by State statute. In Torres
v. Sachs, 381 F. Supp. 309 (S.D. N.Y.
1974), one of the court decisions requiring such procedures, the court found
thatIt is simply fundamental that voting instructions and ballots, in addition to any

other material which forms part of the offi-

cial communication to registered voters prior
to an election, must be in Spanish as well as
English, if the vote of Spanish-speaking
citizens is not to be seriously impaired.

That court ordered complete bilingual
election materials and assistance, from
dissemination of registration information through bilingual media and the
use of bilingual election inspectors.
Some may, of course, wonder why the
term "language minorities" has been
limited to include only the four designated groups; and why other ethnic
groups with native languages other than
English were not included. No evidence
was received concerning the voting difficulties of other language groups. Indeed, the voter registration statistics for
the 1972 Presidential election showed a
high degree of participation by other
language groups: German, 79 percent;
Italian, 77.5 percent; French, 72.7 percent; Polish, 79.8 percent; and Russian,
85.7 percent. These figures are significantly high when compared to the comparable Spanish figure of 44.4 percent.
In addition to language barriers, the
subcommittee found instance after instance of clear voting discrimination
being practiced against language minorities. We heard of acts of physical, economic, and political intimidation when
these citizens attempt to exercise the
franchise. Witnesses testified that local
law enforcement officials in areas of
Texas patrol only Mexican American voting precincts, and harass and intimidate
Mexican American voters.
Much more common, however, are economic reprisals against minority political activity. Fear of job loss is a major
deterrent to the political participation of
language minorities. A witness from
Texas indicated that an Anglo candidate
who was a loan officer at the bank went
to each Mexican American who had
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loans with the bank and told them he
expected their votes. The subcommittee
record is replete with overt economic intimidation designed to interfere with and
abridge the rights of Mexican American
voters. In its analysis of problems of
electoral participation by Spanishspeaking voters, the Commission on Civil
Rights reported that some Mexican
Americans in Uvalde, Tex., are afraid
their welfare checks will be reduced because of their political activity. Underlying many of the abuses is the economic
dependence of these minorities upon the
Anglo power structure. People whose jobs,
credit, or housing depend on someone
who wishes to keep them politically powerless are not likely to risk retaliation
for asserting or acting on their own views.
Because of discrimination and economic dependence, and the fear that
these factors have created, language
minority citizens for the most part have
not successfully challenged white political domination. The proportion of elected
officials who are Mexican American or
Puerto Rican, for example, is substantially lower than their proportion of the
population. In Texas, although Mexican
Americans comprise 16.4 percent of the
population, they hold only 2.5 percent of
the elective positions. In New York, where
Spanish-heritage citizens comprise 7.4
percent of the population, they hold less
than 0.1 percent of elective positions.
The subcommittee also heard extensive testimony on the question of representation of language minority citizens,
that is, the rules and procedures by
which voting strength is translated into
political strength. The central problem
documented is that of dilution of the
vote-arrangements by which the votes
of minority electors are made to count
less than the votes of the majority.
Testimony indicated that racial discrimination against language minority
citizens seems to follow density of minority population. As one witness noted,
"As the Mexican American or black
voter appears to threaten potentially
local power structures, a wide variety of
legal devices are employed to intimidate,
exclude and otherwise deny voting
rights to minority citizens."
The way lines are drawn for election
districts has a significant effect on the
ability of voters to elect the candidate
of their choice. Often lines are drawn
in order to dilute or negate minority
voting strength. For example, although
Navajos residing on the reservation constitute about three-quarters of the
Apache County, Ariz., population, the
three supervisors' districts are drawn in
such a way that all the Navajos are
placed in one grossly overpopulated district. The Navajos and the Department
of Justice have filed suit against the districting plan. Moreover, the one Navajo
candidate who was eletced to the threemember Apache County Board of Supervisors by a 3 to 1 margin, was refused
his office until the Arizona Supreme
Court ordered him seated.
In Nacogdoches, Tex., the city charter provided for at-large elections with
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electoral victory for a plurality of the
votes. In spring 1972, a black candidate
almost won a plurality of votes in the
election. In June 1972, the all-white city
commission amended the city charter
for the first time in 43 years to adopt a
majority runoff, numbered place system
for city elections. In the April 1973 election another black candidate ran for
city commissioner only to win a plurality
of the votes but to lose in a majority
runoff election. In 1975, a Federal district court ordered single-member districts for the city of Nacogdoches on
grounds that the at-large majority runoff, numbered place system abridged the
voting rights of black citizens. Weaver v.
McUlroy, Civil No. 5524 (E. D. Tex.
1975). Thus, it is apparent that in certain of the jurisdictions newly covered
under title II,other minorities, in addition to language minorities, also need
protection.
Election law changes which dilute
minority political power in Texas are
widespread in the. wake of the recent
emergence of minority attempts to exercise the right to vote. The following
communities have adopted such changes
in the face of growing minority voting
strength: Corpus Christi, Lufkin, and
Waco, in addition to a number of local
school districts throughout the State.
In January 1972, a three-judge Federal
court ruled that the use of multimember
districts for the election of State legislators in Bexar and Dallas Counties, Tex.,
unconstitutionally diluted and otherwise
cancelled the voting strength of Mexican-Americans and blacks in those
counties. This decision was affirmed by
the U.S. Supreme Court in White v.
Regester, 412 U.S. 755 (1973).
It is because of the prevalence of these
extensive voting barriers that title II
of H.R. 6219 provides that the jurisdictions newly covered by its provisions are
to have applicable to them, in addition to the bilingual elections requirement, the section 5 preclearance provisions as well as the remedy of Attorney
General authorization to certify service
of Federal examiners and observers. Very
many of the discriminatory electors devices present in these newly covered
jurisdictions would have been prevented
by section 5 had its provisions been operative at the time of their impelmentation. H.R. 6219 takes care now to insure that beforehand any future implementation of such devices will be subject to section 5 review.
Furthermore, it is believed that the
appointment of Federal examiners and
observers in these newly covered areas
ought to be authorized. Federal observers could clearly serve to diminish the
intimidating impact of having to vote in
all-white areas of the city or being subject to constant "law enforcement surveillance." Also, in those communities
where uncooperative and hostile registration officials are found, examiners
could "list" minority citizen residents.
Coverage under title II is based on a
rational trigger which describes those
area for which we had reliable evidence
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of actual voting discrimination in violation of the 14th or 15th amendment. It
is possible, of course, that there may be
areas covered by this title where there
has been no voting discrimination. The
bill takes account of this possibility by
a provision which allows a jurisdiction
to exempt itself from coverage of the
act if it meets certain criteria. Any State
or political subdivision may exempt itself by obtaining a declaratory judgment
that English-only elections or any other
"test or device" has not in fact been
used in a discriminator fashion against
language minorities and other racial or
ethnic groups for the 10 years preceding
the filing of the action. The "bailout"
process operates in the same manner as
the current provision in the act and
is a relatively minor one if no evidence
of discrimination is present. In fact,
with respect to jurisdictions covered by
title II, it is expected that a successful
bailout could typically be achieved if
the jurisdiction can demonstrate factors
such as high turnout and participation
by its language minority population; and
and literacy in the English language
among that group. It is clear that if
factors such as these could be demonstrated, for the 10 years preceding the
filing of the bailout action, then the jurisdiction's past use of English-only election procedures did not have a discriminatory effect.
I should note that where H.R. 6219
defines "test or device" to also mean the
conduct of English-only elections where
there reside over 5 percent citizens of
a "single language minority," the single
language minority terminology is used
to indicate that populations cannot be
aggregated from among the four language minority groups in order to reach
the over 5 percent criteria. For example,
American Indian citizens and Asian
American citizens cannot be added together to meet the criteria. Of course,
subgroups within a single language minority group are to be aggregated for
coverage determination purposes. So,
Japanese, Chinese, and Filipino would
be added together in arriving at any
Asian American coverage. The same
would be true with respect to adding together various tribal populations within
a jurisdiction to arrive at American Indian coverage and adding together Aleut
and Eskimo populations to arrive at
Alaska Native coverage.
The question then naturally arises as
to just what the bilingual mandate
means when you have coverage triggered
in areas where several subgroups of a
single language minority reside and
where each of those subgroups speaks
a different language. Is the bilingual
mandate to apply with respect to the
language of each subgroup? The answer
is yes. However, as a practical matter,
the mandate under these circumstances
will usually be fulfilled primarily by the
providing of bilingual oral assistance at
each stage of the election process. This
is so because for two language minority
groups; namely, American Indians and
Alaskan Natives, while there are different languages spoken by their subgroups,
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those languages are generally oral only
and, therefore, the bilingual election
procedures are to be fulfilled only
through bilingual oral assistance. Therefore, in many multiple language situations, there will be no printing of multiple language ballots and materials required. Instead, what is required is that
persons be available to orally assist the
persons speaking the different languages
in registration and voting.
The multiple languages of the various
Asian American subgroups could of
course result in the printing of ballots
and materials in two or more languages,
in addition to English. This is true because these various subgroup languages,
such as Korean, Japanese, and Chinese
are in fact written. It is important to
note, however, that any jurisdiction subject to title II coverage because of its
Asian American population could attempt to bailout from title II's bilingual
elections mandate on a subgroup-bysubgroup basis. In appropriate circumstances, this could of course be true for
areas covered by language minorities
other than Asian Americans. The availability of the bailout procedure must be
interpreted in this manner because the
bilingual elections mandate remedy
could otherwise be considered overbroad.
In the past, such an interpretation of
the bailout has not been needed because
the act has predominantly covered black
citizens, among whom no comparable
subgroups exist; and there were therefore no special remedies of the act tailored to meet needs on any subgroup
*basis.
Such is not the case under title II
coverage in that bilingual ballots could
be required in the languages of a number of different subgroups. It is important in such situations that a jurisdiction be allowed to demonstrate that its
procedures; namely, English-only elections, have not discriminated against
one or more of the pertinent subgroups,
in order to be relieved of its obligation
to provide materials or assistance to that
subgroup or subgroups. This could be
demonstrated by showing such factors as
English literacy and/or high turnout and
participation on the part of the subgroup for which the bailout is sought.
One general and final point to note
with respect to title II is that it will essentially provide for 10 years of coverage
for the affected areas. It is assumed that
each of the act's special remedies will
be applicable for 10 years of coverage for
the affected areas. It is assumed that
each of the act's special remedies will be
applicable for 10 years because if the
jurisdiction uses no tests or devices and
conducts bilingual elections from the effective date of this law, then 10 years
hence it can automatically prove that it
has not, for the preceding 10 years, used
in a discriminatory fashion a test or device, including English-only electionsbecause it will not have used such devices or election procedures at all during
that period.
I would like now to describe and explain the provisions found in title III of
H.R. 6219. Title III of H.R. 6219, like
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title II, seeks to enfranchise citizens of
four language minority groups-persons
of Spanish heritage, Asian Americans,
American Indians, and Alaskan Natives-which have excluded from the
electoral process because of their inability to speak, write, or understand English. The line between title II and title
III is based upon the severity of voting
discrimination against such language
minorities. The evidence before the Committee demonstrates that the voting
problems of language minority groups
are not uniform in all parts of the country. That evidentiary record is reflected
in the different findings made under the
two titles. The less stringent provisions
of title III are based largely on the unequal educational opportunities which
language minorities have suffered at the
hands of State and local officials.
In contrast, the more severe remedies
of title II are premised not only on educational disparities, but also on evidence
that language minorities have been subjected to "physical, economic, and political intimidation"when they seek to participate in the electoral process. Essentially, title II brings to bear upon the
jurisdictions which it newly covers, all
of the Voting Rights Act's special remedies. Whereas, in jurisdictions covered
under title III, H.R. 6219 mandates, for
10 years, only bilingual election procedures.
The evidence before the committee indicated a close and direct correlation between high illiteracy among these groups
and low voter participation. For example,
the illiteracy rate among persons of
Spanish heritage is 18.9 percent, among
Chinese is 16.2 percent and among American Indians is 15.5 percent, compared to
a nationwide illiteracy rate of only 4.5
percent for Anglos. In the 1972 Presidential election 73.4 percent of Anglos
were registered to vote compared to 44.4
percent of persons of Spanish origin.
It was found that the high illiteracy
rate among these language minorities is
not the result of mere happenstance. It
is the product of the failure of State and
local officials to afford equal educational
opportunities to members of language
minority groups. In my earlier discussion of title II, the extent of educational
disparities among the four language minority groups covered by H.R. 6219's expansion amendments is detailed a bit
more.
While title II is predicated upon unequal educational opportunity for which
the State bears responsibility, the purpose of the title is not to correct the deficiencies of prior educational disparities,
although that may be a necessary concomitant. Its aim is to permit persons
disadvantaged by such inequality to vote
now.
Title III covers the same language
minorities as title II: citizens of Spanish
heritage, Asian Americans, American
Indians, and Alaskan Natives. As I noted
earlier, the hearing record did not disclose any evidence of voting discrimination against other language minority
groups. Again, since it will be census
making the coverage determinations un-
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der title III as well, the four designated
language groups are to bear their census
meaning and usage. It is intended that
my earlier, more detailed discussion of
this matter, as it relates to title II, be
operative here as well. The meanings and
definitions of these groups, as earlier
discussed, are to also apply to title III.
Because of the disparate voting problems reflected in titles II and III, the
committee designed different triggers to
take account of the dissimilarities among
the jurisdictions with language minorities. A State or political subdivision is
brought within the purview of title II if
a single language minority comprises 5
percent of the total voting age citizen
population, and if the illiteracy rate of
that group is greater than the national
average. For purposes of this title "illiteracy" is defined as failing to complete
the fifth primary grade, the level at
which a minimum comprehension in
English ordinarily would be achieved. It
is also a demarcation utilized by the
Bureau of the Census in collecting data
on educational attainment. The use of
census classifications is important because administrative determinations of
coverage under this title are made by the
Director of the Census. It is my understanding that the national average illiteracy rate, as defined in H.R. 6219, is
5.5 percent; that is, that 5.5 percent of
the total population 25 years old or older
has less than 5 years of school.
Also, with regard to title m's coverage
trigger, I believe that some clarification
is needed with respect to the precise
manner in which the census determinations are to be made. For coverage purpose under title III, where there are distinct racial subgroups within a single
language minority group, for which illiteracy data is available, census is to
make coverage determinations for illiteracy on a subgroup-by-subgroup basis
rather than aggregate one illiteracy figure for the overall language minority
group. Thus, it would work in this manner: A jurisdiction would meet the title
I population criteria if it had, for example, more than 5 percent Asian Americans but would only meet the illiteracy
criteria if it had higher than the national average illiteracy rate among
either Japanese, Chinese, Korean, or
Filipino. And the language, in addition
to English, to be required would be any
language or languages of the subgroups
triggering coverage under the illiteracy
factor. If, in my hypothetical, none of
the Asian subgroups had a high illiteracy rate, coverage would not be triggered at all.
I note further that this interpretation
of the triggering method of title III is
consistent with the language of H.R.
6219. And I note specifically that where
the language says "illiteracy rate of such
persons as a group," the "as a group"
language is intended to disallow the illiteracy of a language minority individual
from being considered. It must be a
group's and not an individual's illiteracy
rate used for purposes of determinations.
But whether or not illiteracy must be de-
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termined on an overall language minority group basis or whether or not it is to
be, or may be, determined on a subgroup basis is left open in the language
and that is why I have taken this opportunity to make it clear exactly what the
specific intent is.
Unlike title II and the present Voting
Rights Act, covering an entire State under title III does not automatically cover
every political subdivision within it. In
order for a smaller governmental unit
to be covered, it must also meet the 5percent minimum requirement; that is,
that 5 percent of its population is of
a single language minority. If the population of a political subdivision does not
contain 5 percent of the same single
language minority which triggered statewide coverage, then that subdivision is
not obligated to provide bilingual election materials in the relevant language.
Most of the jurisdictions covered by
title II are also covered by title III. That
occurs because coverage under H.R. 6219,
as under the Voting Rights Act, is determined by a "trigger" mechanism
based on objective findings of the Attorney General and the Director of the
Census. Underlying those administrative determinations is an extensive record and a legislative finding of a direct
relationship between the "trigger" device and voting discrimination. As under
the present act, coverage is thus "triggered" automatically.
It should be recalled that the line between title II and title III is based on
severity of voting discrimination. Generally those jurisdictions in which the
evidence shows extensive discrimination
against language minorities will be covered by title II. On the other hand, title
III is designed to be both broader and
narrower. It covers more areas but imposes less stringent remedies. As a consequence, most of the jurisdictions covered under title II are also covered under
title II. However, such double coverage
will not impose any additional obligations upon the covered area. A State or
political subdivision which complies with
title II will invariably comply with title
II.
Title III requires that its covered
jurisdictions provide, for 10 years, bilingual election materials and information in the language of the applicable
minority group or groups. If a State, for
example, has two or more language
minorities comprising more than 5 percent of the population and whose illiteracy rate is above the national average,
then it would have to provide such materials for each group which triggered
coverage. On the other hand, the State
would not be required to provide bilingual materials for groups which did not
exceed 5 percent of the total population
and whose illiteracy rate is not greater
than the national average. In other
words, a political subdivision which is
required to provide bilingual materials
in Spanish would not have to provide bilingual materials for its American Indian residents if they comprised less
than 5 percent of the population. Also,
it should be pointed out that, as is the
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case in title II, when the language of
the minority group triggering coverage
is oral only, the bilingual elections mandate of title III is compiled with by providing bilingual oral assistance at all
stages of the electoral process.
Because of the limited nature of title
III, its bailout procedure is different
from the one which is in the present act
and in title II. Under title III, a jurisdiction, which seeks to use English-only
procedures before 1985, may bailout if it
shows that the illiteracy rate of the language minority which triggered coverage
has dropped to, or below, the national
average. If it bails out, it may then conduct English-only elections without violating title III of H.R. 6219.
H.R. 6219 provides a title III bailout
procedure which rewards those jurisdictions where literacy rates among language minority residents improve to at
least the national measure. Having
found that the voting barriers experienced by these citizens is in large part
due to disparate and inadequate educational opportunities, the committee believed it appropriate to provide, through
the bailout mechanism, this incentive to
educate and make more literate language minority citizens. By so doing,
jkarisdictions could be released from the
title III requirements prior to their expiration in 1985.
Allowing jurisdictions covered by
title III to remove themselves from the
requirements of the title does not mean
that the coverage determinations of the
Director of the Census are reviewable.
Those determinations are effective upon
publication in the Federal Register and
are not reviewable in any court. That is
the way the present Voting Rights Act
and title II operate. Thus the question of
initial coverage is not subject to administrative or judicial challenge.
After the initial determination by the
Director of the Census, however, there
may be changed circumstances which
provide a basis for bailing out. For
example, assume that a particular subdivision is covered based upon the 1970
census data showing that the illiteracy
rate of a language minority which
triggers coverage exceeds the national
average. If the 1980 census figures show
that the illiteracy rate of that group has
dropped to equal to, or below, the national average, then the subdivision
would be eligible for bailout.
In seeking to bail out, a State or political subdivision may rely on data not
gathered by the Census Bureau. Any
survey which meets accepted scientific
standards of realiability and validity may
provide a basis for reviewing continued
inclusion of a jurisdiction under title
III. The survey results will, of course, be
subject to challenge in the judicial proceeding instituted by the State or political subdivision against the United States
to remove itself from title II. In such
litigation, members of the language
minority which triggered coverage, or
their organizational representative, or
any other aggrieved person, may intervene in the lawsuit in appropriate circumstances. As noted earlier, some juris-
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dictions will be covered by both titles II
and I. If such a State or political subdivision "bails out" from either title, it
does not relieve itself of the obligations
of the other title. A jurisdiction covered
by both titles must satisfy the requirements of each, including the differing
provisions for bailing out. It must be
remembered that the "trigger" mechanisms of title II and II are quite different, and the determinations under each
are made separately and independently.
It should also be recalled that the
remedial devices in those titles are different. It is not the intention of Congress to merge them for bailout or any
other purpose.
Since, with respect to certain of the
language minority groups, subgroup illiteracy determinations will have trigered coverage, bailout is available on
such a subgroup-by-subgroup basis. So,
if coverage of a jurisdiction is triggered
for both Chinese and Filipino, when its
Chinese illiteracy rate has dropped to
equal to or below the national illiteracy
rate, it can seek bailout from its Chinese
bilingual procedures. It need not wait
until the literacy rate of all of its triggering groups has improved before it can
attempt to bailout.
The provisions found in title IV of
H.R. 6219 are actually a number of miscellaneous sections, some intended to
beef up enforcement and others intended to clarify or update the act. Section
401 of H.R. 6219 amends section 3 of the
Voting Rights Act to afford to private
parties the same remedies which section
3 now affords only to the Attorney General. Under the current provisions of
section 3, whenever the Attorney General
has instituted a proceeding to enforce
the guarantees of the 15th amendment,
the court may authorize the appointment of Federal examiners, may suspend
the use of literacy tests and other similar
devices, and may impose preclearance
restrictions on all changes relating to
voting or election processes. The amendment proposed by H.R. 6219 would authorize courts to grant similar relief to
private parties in suits brought to protect voting rights in covered and uncovered jurisdictions. The term which
is used, "aggrieved person," is a commonly used phrase which appears
throughout the United States Code. The
words are used in the Civil Rights Acts
of 1964 and 1968, and a similar expression is employed in the Administrative
Procedure Act. An "aggrieved person" is
any person injured by an act of discrimination. It may be an individual or an
organization representing the interests
of injured persons. In this regard, I
would suggest that the following decisions be referred to: Traficante v. MetropolitanLife InsuranceCo., 409 U.S. 205
(1972); and NAACP v. Button, 371 U.S.
415 (1963).
In enacting remedial legislation, Congress has regularly established a dual enforcement mechanism. It has, on the one
hand, given enforcement responsibility
to a governmental agency, and on the
other, has also provided remedies to

private persons acting as a class or on
their own behalf. It is sound policy to authorize private remedies to assist the
process of enforcing voting rights.
The provisions of H.R. 6219 also amend
the act by adding section 402, which
would allow a court, in its discretion, to
award attorney's fees to prevailing
parties in suits brought to enforce the
voting guarantees of the 14th or 15th
amendments. That section would, of
course, also authorize attorney's fees in
cases brought under statutes designed to
enforce or enacted under either or both
of those amendments. The awarding of
such fees is important in the area of voting rights because of the significant role
which private citizens must play in their
enforcement. Similar attorney's fees provisions can be found in title II of the
Civil Rights Act of 1964 [42 U.S.C.
§200a-3(b)l and in title VII of the
same act [42 U.S.C. § 2000e-5(k)],
which are designed to prohibit discrimination in public accommodations and
employment, respectively. Also, attorney's fees are authorized by the Fair
Housing Act of 1968 [42 U.S.C. § 3612
(c) ] and by the Emergency School Aid
Act of 1972 (20 U.S.C. § 1617).
In its report on this legislation, the
committee noted its approval of the prevailing case law which holds that where a
statute authorizes it, a successful plaintiff
"should ordinarily recover an attorney's
fee unless special circumstances would
render such an award unjust." Newman
v. Piggie Park Enterprises,Inc., 390 U.S
400, 402 (1968) (per curiam). "Plaintiff"
in this sense is used to mean the parties
seeking to enforce the voting rights involved and can include an intervenor.
The use of the term "prevailing parties" entitles successful defendants to
fee awards where they can show that the
lawsuit was frivolous and brought for
harassment purposes. In fact, in U.S.
Steel Corp. v. United States, 385 P. Supp.
346, 348 (W.D. Pa. 1974), the court, in
interpreting the identical term, as it appears in section 706 (k) of title VII of the
Civil Rights Act of 1964, indicated that
the award of attorney fees is in order
"to those parties who must defend
against unreasonable, frivolous, meritless or vexatious actions brought by
either private parties or the Government." The court in the U.S. Steel case,
supra, went further to cite with approval
Richardson v. Hotel Corporation of
America, 332 F. Supp. 519 (E.D. La.
1971), aff'd 468 F. 2d 951 (5th Cir. 1972),
a case where attorney's fees were denied
to a prevailing defendant because the
plaintiff's proceeding had been brought
in good faith on the advice of competent
counsel. These cases establish the proper
standard to be applied to prevailing defendant awards under section 402 of
H.R. 6219.
In appropriate circumstances, counsel
fees may be awarded pendente lite. See
Bradley v. School Board of City of Richmond, 416 U.S. 696 (1974). Such awards
are especially appropriate where a party
has prevailed on an important matter
in the course of the litigation even when
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he ultimately does not prevail on all
issues. See Bradley, supra, and Mills v.
Electric Auto-Lite Co., 396 U.S. 375
(1970). Moreover, for purposes of the
award of counsel fees, parties may be
considered to have prevailed when they
vindicate rights through a consent judgment or without formally obtaining relief. Parhamv. Southwestern Bell Telephone Co., 433 F. 2d 421 (8th Cir. 1970);
Richards v. Griffith Rubber Mills, 300
F. Supp. 338 (D. Ore. 1969); Thomas v.
Honeybrook Mines, Inc., 428 F. 2d 981
(3d Cir. 1970).
As with cases brought under 20 U.S.C.
1617, the Emergency School Aid Act
of 1972, defendants in cases brought to
enforce voting guarantees are ordinarily
State or local bodies or officials. It is intended that under section 402 of H.R.
6219, as is the case with section 1617, attorney fees, like other items of cost, can
be assessed from the funds under the official's control, or directly from State or
local government or agency funds or
treasuries, or directly from the official.
During its deliberations on extending
the act, the subcommittee became very
much aware of the paucity of data by
race, color, and national origin on voter
registration and turnout. Although Congress passed legislation in 1964 to help
remedy this problem, the surveys called
for by title VIII of the Civil Rights Act
of 1964 [42 U.S. § 2000(f)3 have never
been undertaken. In H.R. 6219, we would
again be requiring the collection of such
data. Section 403 of H.R. 6219 requires
the Director of the Census to collect data
on registration and voting by race or
color, and national origin. Such data is
to be collected for each national election
in the covered jurisdictions and for such
other elections in any areas, as designated by the U.S. Commission on Civil
Rights. Reports of such surveys are to
be transmitted to the Congress. The confidentiality and criminal penalties provisions which are normally applicable to
census data collection processes are also
applicable to the surveys mandated by
H.R. 6219, except that no one is to be
compelled to disclose his race, color, national origin, political party affiliation,
or how he voted-or the reasons therefor-and no penalty shall be imposed for
the failure or refusal to make such disclosures.
H.R. 6219 amends section 5 of the act
to make clear in the statute the Attorney
General's authority, upon good cause
shown, to provide expedited consideration of section 5 submissions during the
60-day period following their receipt. In
a situation where such expedited consideration is being accorded, the statute
is amended to allow the Attorney General to indicate affirmatively, before the
running of the full 60-day period, that
no objection will be made. However, the
statute would further provide that the
Attorney General may reserve the right
to reexamine the submission if additional
information comes to his attention during the remainder of the 60-day period.
These amendments to Section 5 serve to
codify the already existing expedited
consideration procedures which the De-
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partment of Justice has established in its
section 5 regulations (28 C.F.R. § 51.22).
It is noted that, in codifying these procedures, it is not intended that any doubt
whatsoever be cast upon the legality of
the Attorney General's regulations, as
already promulgated. [See, e.g. Georgia
v. United States, 411 U.S. 526 (1973).]
The single amendment to H.R. 6219,
adopted at the full committee level, serves
to conform section 10 and title III of the
present act to reflect the current state
of the law and particularly the ratification of the 24th and 26th amendments.
Title III of the current act, which prohibits the denial of the right to vote of
citizens 18 years of age and older in
National, State and local elections, was
passed by the Congress as part of the
1970 amendments. In Oregon v. Mitchell, 400 U.S. 112 (1970), the Supreme
Court upheld the constitutionality of title
III insofar as it lowered the voting age
to 18 for national elections. However, the
Court held that that title III prohibition
was not valid for State and local elections. Subsequently, in 1971, the 26th
amendment to the Constitution was ratified. That amendment, by prohibiting
the denial or abridgment of the right to
vote of persons 18 years of age and older
by the United States or any State, accomplishes the end which Congress had
sought to achieve by its enactment of
title II. The committee's amendment to
title III deletes what are now unnecessary findings and prohibitions. The
amendment retains, however, title III's
enforcement provisions, but modifies
them to authorize Attorney General enforcement of the 26th amendment.
The amendment, adopted at the committee level, to section 10 is intended to
conform that section to reflect the ratification of the 24th amendment and the
Supreme Court's decision in Harper v.
Virginia Board of Elections, 383 U.S. 663
(1966), the latter having been decided
after the 1965 enactment of section 10.
The 24th amendment prohibits the denial or abridgment of the right to vote in
Federal elections because of the failure
to pay any poll or other tax.
In Harper, supra, the Court held that
it is a denial of the equal protection
clause of the 14th amendment for a
State to deny the right to vote in its elections because of the failure to pay a poll
tax. Section 10(b) is amended by adding
section 2 of the 24th amendment to the
other enforcement provisions, pursuant
to which Congress directs the Attorney
General to institute actions against poll
tax requirements. Section 10(d) is deleted. That provision provides for the
eligibility of voters in covered jurisdictions upon payment of current year poll
taxes to either Federal examiners or local
election officials. The 24th amendment to
the Constitution and the Supreme Court's
decision interpreting the 14th amendment now clearly prohibit the imposition
of poll taxes for all elections.
The provisions of 11(c) of the act are
amended to reflect the recent addition to
Congress of Delegates from Guam and
the Virgin Islands. The amendment made

by section 406 of H.R. 6219 corrects what

is apparently a typographical error which
has appeared in the act since the adoption of the 1970 amendments.
I close now by again asking you full
support for H.R. 6219. It is a bill which
seeks to insure that minorities now protected by the act continue to be protected. And it also seeks to protect those
minorities who are still, in 1975, excluded
from the processes of democracy. These
excluded citizens are waiting in the wings
to see what your decision will be. I would
only hope that your votes on this legislation would not add to the many tragic
disappointments which they have already
experienced in this great land of ours.
Mr. BUTLER. Mr. Chairman, I yield
myself 10 minutes.
Mr. Chairman, if I may have the attention of the gentleman from California (Mr. EDWARDS), it is not often
that I have the benefit of a special "Dear
Colleague" letter dealing with an amendment which I propose to offer, and I have
before me the gentleman's "Dear Colleague" letter of last week in which, in
paragraph 5, the gentleman mentions
"The Butler amendment"-which I prefer to call the impossible amendment"because of the difficulties it will make
for those who wish to come out from under the act, suffers from a series of drafting problems and ambiguities."
I would appreciate it if the gentleman
will tell me if I may fairly assume that
those ambiguities and drafting problems
are those set forth in the letter of the
Civil Rights Commission dated May 16,
1975, which is in our hands.
Mr. EDWARDS of California. Mr.
Chairman, will the gentleman yield?
Mr. BUTLER. I will yield to the gentleman from California.
Mr. EDWARDS of California. The
Commission on Civil Rights, by letter
dated May 16, 1975, reviewed the proposal of the gentleman from Virginia in
great detail and said in the letter that on
the basis of the enclosed staff memorandum the Commission decided to recommend against the adoption of the amendment in the present form, and in a 17page letter or memorandum, which is an
analysis of the Butler impossible bailout
amendment.
Mr. BUTLER. Yes. My question is,
with respect to that analysis, does the
gentleman have objections other than
those set forth?
Mr. EDWARDS of California. Generally speaking, the objections that I have
and will outline later have to do with
the objections by the U.S. Commission
on Civil Rights.
Mr. BUTLER. I thank the gentleman.
I would also like to say to the gentleman that this letter of May 16, 1975, only
came to my attention today. That may
be a form of discrimination.
In any event, Mr. Chairman, I have
endeavored to redraft my bailout
amendment to accommodate thest
objections.
I would also like to call attention to
the letter from the Attorney General
of the United States and the objections
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to the drafting that he called to our
attention.
Mr. Chairman, the chairman of the
subcommittee has covered the legislation
very well. I will not burden the House
with the details of it again, except to
say that once more that the Voting
Rights Act was enacted in response to a
shameful situation existing in 1964 requiring governmental action. I regret it
was Federal action. The Voting Rights
Act, in my judgment, does violence to
the Federal system, and at the time I
would have thought it was unconstitutional. The Supreme Court has indicated
otherwise.
Whether the Voting Rights Act has
been effective or not in the interim is
not easily determined. I mention this because there have been so many things
going on in this area during this time
that it is impossible to say exactly what
is responsible for the improved voting
opportunities of the minority. I do not
have any hesitance, however, in saying
that the voting rights of the minorities
have been substantially improved. Nonetheless, the figures which were set forth
in the report of the majority of the subcommittee and the committee have been
challenged by the attorney general of
Virginia by saying that the figures are
distorted.
If I may have the attention of the gentleman from California (Mr. EDWARDS),

on this account, I call attention to a
copy of the letter of May 27, 1975, from
the attorney general to me, in which
he said:
It is apparent that the compilers of the
chart, without so indicating, chose their figures from different materials in order to
prove their preconceived point.

This indicates that the voting situation in Virginia was dramatically better
before 1964 than these figures indicate,
and I would ask the gentleman if he has
had an opportunity to determine where
this error arose or to verify it or not.
Mr. EDWARDS of California. Mr.
Chairman, will the gentleman yield?
Mr. BUTLER. Yes, I yield to the gentleman from California.
Mr. EDWARDS of California. The
table in the committee's report to which
the gentleman from Virginia (Mr. BUTLER) refers appears on page 43 of the
recently released reDort of the U.S. Commission on Civil Rights, "The Voting
Rights Act Ten Years After." In utilizing
that report and the tables which appear
there we have, of course, relied on the
information furnished to us.
Mr. BUTLER. All right. Has the gentleman made any effort to check behind
the report of the Civil Rights Commission on this point?
Mr. EDWARDS of California. This is
an official Government agency which is
provided funds by Congress, and generally their information is very reliable.
Mr. BUTLER. I thank the gentleman,
but we will assume that there was no
effort made to check these figures. I
will, of course, stick, for the record, to
the letter of the Attorney General for
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The burdens of this status are a nuis- by the State of Virginia to prove itself
an explanation as to exactly where they
ance, but the covered jurisdictions have out from under the act, that they cannot
appear because there are distortions.
learned
to live with them, Contrary to prove that they did not discriminate in
jurisdicthe
covered
Mr. Chairman,
tions have come under this act presum- the representations of the gentleman the use of a literacy test, if at the time
ably because they are not inclined to be from California, (Mr. EDWARDS) and the literacy test was used in 1964 they
generous with voting opportunities of others, they are a burden, and they are also had a separate but unequal school
minorities as Congress considers appro- indeed a burden to the State of Vir- system for blacks. So now if you had a
separate but unequal school system and
priate. What I am saying here is that ginia.
For example, we in Virginia have a literacy test in 1964, there is no way
we would not have this law if we did not
that
you can prove that that literacy
laws
in
voting
2,200
changes
in
these
jurisdictions.
had
over
have a problem
When the Civil Rights Commission which have been submitted to the Office test was not being used to discriminate.
finds that certain vestiges of discrimina- of the Attorney General of the United And the effect of that is for States like
tion still exist in the covered jurisdiction States. A letter from the Office of the Virginia, where we can prove and have
after 10 years, it means two things: That Attorney General dealing with reference proven that it was not being used to
the act is deficient in some regard, and to the amount of time that must be taken discriminate, that you cannot come out
I will submit that the chairman of the to process section 5 submissions indi- from under the act.
That raises a serious question because
subcommittee and the chairman of the cates that an average of 54 days are
committee have put their fingers on a taken for a routine submission that is what we are doing by extending this act
few of them today. The location of voting sent to the Office of the Attorney Gen- for 10 years is we are sentencing every
places, the polling places themselves, is eral of the United States for its approval, covered jurisdiction to submitting every
an excellent example of this sort of thing and the result is that we are continually change in its voting procedure, every
and of the fact that there is objection in a never-never land as to which little change in its voting procedure, to
changes are correct State law, and which the Attorney General of the United
still persisting.
The reason there is no inclination in are not. The average time for all submis- States, whom no one elected, until 1985
the covered jurisdiction to change their sions to be processed is 54 days, and those because of a presumed voter discriminavoting laws is very simple: They have to to which objections are entered average tion, a conclusively presumed voter disgo to Washington, to the Attorney Gen- 67 days. This is indeed a burden to the crimination which occurred in 1964.
eral of the United States, and have him State of Virginia. In the State of Vir- People will be voting in 1985 who were
approve all of these changes. I am sure ginia we have 134 separate local, election not even born in 1964. Bear in mind that
that these things that still persist persist jurisdictions, and all of those people have in effect for two Presidential elections.
because they are frozen in the law by the to be cognizant of the Voting Rights this law for 10 years; it has already been
Voting Rights Act, and there is no in- Act, and understand what it is all about. in effect for two presidential elections.
The attorney general of Virginia has We are extending it for three additional
clination under the Voting Rights Act to
expand the voting opportunities of mi- one man in his office whose principal Presidential elections. This is not a small
norities in the covered jurisdiction. That function is to make sure that we comply step; it is a tremendous step; and it
is so for two reasons: There is no reason with the Voting Rights Act. As a result, raises serious constitutional questionsto do so and it is because of the burden- we have to continually have seminars serious constitutional questions which,
some provisions of Section 5 of the Vot- and educational experiences to stay I might add, have never been responded
abreast of the complex regulations in- to by proponents of the legislation.
ing Rights Act.
If the Members are familiar with the
Section 5 of the Voting Rights Act is terpreting the act, just to change a votthe one that requires the covered juris- ing rights provision, a simple voting adoption of Albrecht then they will understand
where the remedy exceeds the
diction to take every change in the vot- rights problem of jurisdiction.
The problem is that now that we are problem, the law becomes unconstituing law to the Attorney General of the
getting ready to extend this act for an- tional. This is the situation we are now
United States for his approval.
I mention this so that the Members other 10 years; the Members must un- in when we trigger ourselves by a 1964
may be aware of exactly how it works: derstand that under the existing legis- situation, leaving no way to escape from
Each time we change a voting procedure lation there is no way that a covered under it until 1985.
Whether we agree with this thing or
in any of the covered jurisdictions, that jurisdiction can get out from under these
change in the voting procedure has to go burdensome provisions of the Voting not, we have got to recognize that the
constitutional question is there. I have
to Washington, D.C., to be approved by Rights Act; there is just no way.
The Supreme Court of the United offered an amendment which I call the
the Attorney General of the United
"Impossible Bail Out Amendment." I
States has saidStates.
Mr. DRINAN. Mr. Chairman, will the have developed it extensively from time
The classic example of this is one
to time in the RECORD, and I have develwhich occurred in the State of Virginia gentleman yield?
The CHAIRMAN. The time of the gen- oped it in the portion of my remarks,
where the change would have required
which I will revise and extend.
the partitioning off of the hallway in the tleman has expired.
But whether we agree or not, this is
Mr. BUTLER. Mr. Chairman, I yield
city hall of the city of Fredericksburg,
an important constitutional problem. It
Va., of 3 feet of the registrar's office. The myself 5 additional minutes.
Mr. DRINAN. Mr. Chairman, will the is important also that those covered jucity was advised by the Department of
risdictions of the South may have an
Justice that this was a change which was gentleman yield?
Mr. BUTLER. Mr. Chairman, I would opportunity to work their way out from
subject to the preclearance provisions
and the hallway could not be widened prefer that I be permitted to complete under this act. The way this "bail out"
creating an alcove in the mayor's office. my statement, and then I will be happy will work is that those covered jurisdicThis record indicates, as it does in the to yield to the gentleman from Massa- tions which have been "pure" under the
act for 5 years and which have a 60case of all of these classic examples, the chusetts.
Mr. Chairman, I wish to emphasize the percent turnout of minority voters, and
details which must be taken to and approved in Washington; this is an affront point that under the existing legislation that is substantial-and in addition to
to the sovereignty of the covered juris- there is no way that a covered southern these two factors have an affirmative
jurisdiction in the United States can get legislation program which meets the
dictions.
Several of the witnesses before our out from under it. To bail out of the act, complaints the chairman suggested, and
subcommittee proudly called this act a jurisdiction proves that its literacy test which meets the complaints of the gentleman from California: all of those
"Reconstruction legislation" the second did not discriminate.
The literacy test in the State of Vir- little things about registrars not being
reconstruction. But what is now proposed, with this 10-year additional ex- ginia was that a person simply had to available, about voting places being in
tension, would extend this reconstruction register in his own handwriting, that was the wrong place-an affirmative legislalegislation beyond the life even of the all; there was no real problem there. But tive program to work its way out from
post-Civil War reconstruction legisla- now the Supreme Court of the United under the act, will be given the opportion.
States has said that, in a recent effort tunity to do so, and that will make the
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15th amendment truly meaningful,
which is what was had in mind in the
beginning.
Mr. Chairman, the Congress is being
called upon to extend and expand the
Voting Rights Act of 1965, one of the
most extraordinary and controversial
pieces of legislation in the history of this
great nation. In order to focus on the
numerous deficiencies in the act and in
H.R. 6219, the legislation to extend the
act, it will be necessary to briefly recount
the history of the act and to explain
some of the important provisions currently in the act and some of the provisions in H.R. 6219. With that background, the deficiencies of the legislation will be developed and affirmative solutions proposed to remedy these deficiencies.
HISTORY

OF THE VOTING RIGHTS ACT OF 1965
AND H.R. 6219

The Voting Rights Act of 1965 was enacted to prevent State and local laws and
practices from denying or abridging the

right to vote to black citizens. While the

act was designed to apply neutrally on its
face based upon the 1964 Presidential
election, the major purpose and effect
of the legislation was to cover six Southern States and a large portion of a
seventh Southern State where the record indicated that voting discrimination
was most rampant.
The act imposed extraordinary remedies upon the covered jurisdictions by
suspending all literacy tests and devices
and by providing for Federal examiners
and observers to monitor State and local
elections. The act also provided that all
voting changes would be subject to a Federal veto prior to their enforcement;
while this provision was dormant during
the early years of the act, Supreme Court
decisions beginning in 1969 gave this provision a broad construction to apply to
all changes even remotely affecting voting and stretched words in the statute to
permit condemnation of any such change
not submitted for review prior to its enforcement regardless of whether the
change in fact had a discriminatory purpose or effect. To protect the rights of a
few people, these remedies were imposed
upon all of the people.
Progress in minority registration since
shortly before passage of the act until
the present has been substantial. But in
evaluating the effectiveness of this legislation, it is important to note that much
of this progress cannot be attributed to
the act. In Virginia, for example, the
great portion of the increase in minority voting came after the repeal of the
poll tax; the statistics extracted from
Page 43 of the report of the Civil Rights
Commission entitled "The Voting Rights
Act: Ten Years After" indicating otherwise are erroneous. This misrepresentation was recently brought to my attention by the attorney general of Virginia,
Mr. Andrew P. Miller. Because this incident serves to impeach the credibility of the entire report relied upon
so heavily by members of the committee
in drafting H.R. 6219, I will repeat verbatim crucial parts of Mr. Miller's letter:
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DEa CONGRESSMAN BzTLER: Having reviewed the Report of the Committee on the
Judiciary, accompanying H.R. 6219 (Report
No. 94-196, 94th Cong., 1st Sess., May 8, 1975),
I would like to draw your attention to an
error in the Committee's Report dealing with
the proposed extension of the Voting Rights
Act. The statement on page 6, to the effect
that dramatic increases in black registration occurred in Virginia as a result of the
Voting Rights Act, is incorrect. Moreover,
the chart printed on that page, purporting
to show black and white registration rates
before and after passage of the Voting Rights
Act, is also, at least as it applied to Virginia, inaccurate and quite misleading.
In the first place, that chart derives its
pre-Act and post-Act registration figures
for Virginia from different and inconsistent
sources. The registration rates used in the
chart for years after the passage of the Voting Rights Act are taken from figures developed by the Voter Education Project-the
organization devoted to measuring black
voting strength in the several Southern
states and recognized its accuracy in doing
so. For the years prior to the passage of the
Voting Rights Act, however, the chart completely ignores the figures arrived at by the
Voter Education Project and instead uses
estimates developed by other sources. It is
apparent that the compilers of the chart,
without so indicating, chose their figures
from different materials in order to prove
their preconceived point.
Second, not only does the chart select its
pre-Act and post-Act registration figures
from inconsistent sources, but the pre-Act
figures chosen for Virginia are incomplete
and inaccurate on their face. Those figures
are taken from estimates set forth in Appendix VII, Table 12, of the U.S. Civil Rights
Commission's publication, Political Participation. A review of this appendix reveals
that the estimate for black registration in
Virginia totally excludes the number of
blacks registered in the City of Richmond.
In other words, although the black votingage citizens in that jurisdiction are included
in calculating the total black voting-age
population of the Commonwealth, not a
single black citizen of that jurisdiction is
counted as having been registered. Moreover, the black registration figures used in
the appendix are based, for a number of
Virginia counties, on estimates as of April
1964-some five months before the registration books closed for that year. Thus, the
estimate of black registration in Virginia in
1964, set forth in the appendix and used by
the Committee in its Report, omits a large
number of black citizens who were actually
registered in that year.
The Report's use of such a patently incomplete figure is especially difficult to understand in view of the fact that the Voter
Education Project did publish figures showing black and white registration in Virginia in 1964, which filled that gap left by
the Commission's estimate. Based on the
Voter Education Project figures, 200,000 of
Virginia's black citizens, or over 45.7 percent of the black voting-age citizens of Virginia, were registered to vote in 1964. In that
same year, 55.9 percent of Virginia's white
citizens were registered to vote.* 4 Voter
Education Project News Nos. 1 and 2 (Jan.Feb. 1970); 2 Voter Education Project News
*These figures show a 10.2 percent differential between black and white registration rates in Virginia in 1964, the year before the Voting Rights Act was passed. It
should be noted that a differential of 11.5
percent between black and white registration
existed in the nation as a whole in 1966, the
year following passage of the Act. U.S. Bureau of the Census, Current PopulationReports, Series P-20, No. 208 (1970).

No. 4 (April 1968); 111 Cong. Rec. 10062
(1965); Hearings on H.R. 6400 Before Sub-

committee No. 5 of the House Committee on
the Judiciary,89th Cong., 1st Sess., ser. 2, at
257 ("1965 House Hearings").
These figures, developed by the Voter Education Project, showing the black and white
registration rates in

Virginia in

1964, were

previously used by Congress when it originally considered the Voting Rights Act in
1965 (111 Cong. Rec. 10062 (1965); 1965
House Hearings at 257), and more recently

were accepted by the United States District
Court for the District of Columbia and by
the United States Supreme Court in Virginia's recent action to obtain limited relief
from certain provisions of that Act. Commonwealth of Virginia v. United States, 386
F. Supp. 1316 (D.D.C. 1974) (three judge
, 95 S.Ct. 820
U.S. court), aff'd, (1975).

If the Voter Education Project figures are

employed-and a chart developed consistently using the figures developed by that
picture
a
different
organization-quite

emerges. According to the Voter Education
Project, between 1960 and 1964, prior to the
passage of the Voting Rights Act, black registration in Virginia almost doubled-from
approximately 100,000 in 1960 to 200,000 in
1964. By contrast, in 1966, over a year after
the Voting Rights Act was enacted, 205,000
blacks were registered in Virginia-an in-

crease of just 2.5 percent. 4 Voter Education
Project News Nos. 1 and 2 (Jan.-Feb. 1970);
2 Voter Education Project News No. 4 (April
1968).

The original legislation enacted in 1965
was to expire in 1970 to the extent that
if a covered jurisdiction complied with
the act and remained pure for 5 years,
it could terminate the special coverage
provisions by filing an action for a declaratory judgment to "bail out." However, in 1970, Congress extended the act
for another 5-year period until 1975 by
requiring a covered jurisdiction to prove
a period of purity of 10 years rather than
5 years. Also new areas were covered
based on the 1968 Presidential election.
The 1970 amendments also banned for
5 years literacy tests and devices on a
nationwide basis and provided for uniform residency requirements and the 18year-old vote in new titles.

Now, in 1975, the temporary nation.wide ban on literacy tests is set to expire. Also, many jurisdictions originally
covered in 1965 are on the verge of being
able to escape the special coverage provisions by virtue of having been pure for
10 years. To cope with these two issues,
H.R. 939 was introduced in the House of
Representatives on January 14, 1975.
That bill would have extended the special coverage provisions of the act for 10
years and would have made permanent
the temporary nationwide ban on literacy tests and devices.
On January 27, 1975, H.R. 2148 was
introduced to offer the administration's
proposal to extend for another 5-year
period both the special coverage provisions and the nationwide ban on literacy
tests and devices. Just prior to the commencement of hearings on these two
measures, two bills were introduced to
expand coverage of the Voting Rights
Act. H.R. 3247, introduced by Ms. JORDAN,
would have covered jurisdictions, based
upon voter turnout in the 1972 Presidential election, if an election was conducted
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in English only in an area where more title. In 1970 titles II and HI were added
than 5 percent of the persons of voting to deal with a nationwide ban on tests
age were of a single mother tongue other and devices, residency requirements, and
than English. H.R. 3501, cosponsored by to reduce the voting age to 18. All of these
Messrs. ROYBAL and BADILLO, would have provisions are permanent except for secexpanded coverage of the act to include tion 291 which bans literacy tests and depersons of Spanish origin in a similar vices until August 6, 1975. Additionally,
manner. Neither bill mandated bilingual the jurisdictions subjected to the special
coverage provisions of sections 4, 5, 6, and
elections as a remedy.
Hearings were held on these four bills 8 in 1964 will be able to escape these profor 13 days in February and March 1975. visions in reality after August 6, 1975. It
The hearings focused almost exclusively will be necessary only to examine these
on extension of the special coverage pro- sections of the act which are the subject
visions of the act, the ban on literacy of extension by H.R. 6219, and to explain
tests and devices, and the plight of section 3 of the act which is also the subSpanish-speaking persons. The testi- ject of revision.
Section 4 of the act establishes the
mony on American Indians, Asian
Americans, and Alaskan Natives was nil. trigger of the act in section 4(b) and also
Upon conclusion of the hearings, H.R. provides for a "bail out" in section 4(a).
5552 was introduced and cosponsored by The trigger determines which jurisdicMessrs. BADILLO and ROYBAL and Ms. tions will be subjected to the special covJORDAN. The bill contained three titles. erage provisions of sections 4, 5, 6, and
The first title extended the special cov- 8. The "bail out" determines when these
erage provisions of the act for 10 years covered jurisdictions can be released from
and permanently banned tests and de- the special coverage provisions.
Section 4(b) triggers the special covvices similar to H.R. 939. The second title
represented a compromise between H.R. erage mechanisms of the act in all States
or
political subdivisions which the At3247 and H.R. 3501 expanding coverage
to the following "language minority torney General determines maintained a
groups": American Indians, Asian Amer- test or device on November 1, 1964, or on
icans, Alaskan Natives, and persons of November 1, 1968, and with respect to
Spanish heritage. The third title was en- which the Director of the Census detertirely new and was based on a draft sub- mines that less than 50 percent of the
mitted to members of the majority party, persons of voting age residing therein
after the record was closed, by the De- were registered on November 1, 1964, or
partment of Justice. This new bill fur- November 1, 1968, or that less than 50
nished the basis for markup of this leg- percent of such persons voted in the
Presidential election of 1964 or 1968 relislation in subcommittee.
On April 17, 18, and 23, 1975, the Sub- spectively. The term "test or device" is
committee on Civil and Constitutional defined in section 4(c) to mean: "any reRights marked up H.R. 5552 by adopting quirement that a person as a prerequisite
six Democratic and two Republican for voting or registration for voting (1)
amendments. Nine other Republican demonstrate the ability to read, write,
amendments were either defeated or understand, or interpret any matter, (2)
withdrawn. H.R. 6219 was introduced on demonstrate any educational achieveApril 23, 1975, incorporating all of the ment or his knowledge of any particular
successful subcommittee amendments to subject, (3) possess good moral charH.R. 5552 and an additional technical acter, or (4) prove his qualifications by
amendment. That bill was recommended the voucher of registered voters or memto the full committee for favorable ac- bers of any other class."
Section 4(a) enables a covered juristion by a partisan record vote.
On April 29, 30, and May 1, 1975, the diction to "bail out" by filing, as plainfull Committee on the Judiciary consid- tiff, an action for a declaratory judgered H.R. 6219. A Republican amend- ment against the United States in the
ment, pertaining to the 18-year-old vote U.S. District Court for the District of
and the poll tax, was adopted unani- Columbia and proving that for the past
mously, but 11 other Republican amend- 10 years, no test or device has been used
ments were defeated, including the But- with the purpose or with the effect of
ler bailout amendment which lost by denying or abridging the right to vote
virtue of a 17 to 17 tie vote. On May 1, on account of race or color.
Additionally, during the 10 years pre1975, the full Committee on the Judiciary voted 27 to 7 in a recorded vote to ceding the filing of the action, no court
report H.R. 6219, as amended, for favor- of the United States must have entered
able action by the House. The report was a final judgment with respect to such
filed on May 8, 1975, with bipartisan plaintiff determining that a test or desupplemental views of 13 members of the vice has been used within the territory
of the plaintiff to deny or abridge the
committee running nearly 60 pages in right to vote on account of race or color.
length.
For purposes of the bail out, section 4(d)
Thus the Congress is now called upon of the act excuses de minimis applicato write another chapter in the history tions of a test or device by providing
of the Voting Rights Act. To evaluate thatwhether H.R. 6219 is the proper chapter
No State or political subdivision shall be
to write, a brief review of the act and the determined to have engaged in the use of
or devices for the purpose or with the
tests
provisions of H.R. 6219 is in order.
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corrected by State or local action, (2) the
continuing effect of such tncidents has been
eliminated, and (3) there is no reasonable
probability of their recurren'ce in the future.
Once a jurisdiction successfully bails

out, under section 4(a) the court retains
jurisdiction over the case for 5 years
after the date of judgment. During that
period, the Attorney General may compel the court to reopen the case by making a motion alleging that a test or device has been used for the purpose or
with the effect of denying or abridging
the right to vote on account of race or
color. Case law has established that if
the court sustains the allegations, then
the culpable jurisdiction is recovered under the act.
As previously described, the trigger of
section 4 acts to cover a State or political subdivision, a term defined in section 14(c) (2) to mean "any county or
parish, except that where registration
for voting is not conducted under the
supervision of a county or parish, the
term shall include any other division of
a State which conducts registration for
voting" that is, a municipality or school
district. Once the trigger is activated,
such covered jurisdiction becomes subjected to the extraordinary remedies of
sections 4, 5, 6, and 8.
Section 4(a) effectively suspends the
use of tests or devices within a covered
jurisdiction by providing that no citizen
shall be denied the right to vote because
of his failure to comply with a test or
device in such covered jurisdiction.
Section 5 has been interpreted by case
law to require every covered jurisdiction
to submit all changes in voting laws or
practices to the U.S. District Court for
the District of Columbia or to the U.S.
Attorney General before such laws or
practices may be enforced or administered. The courts have liberally defined
the scope of voting practices to include
redistricting and even annexations. Once
information concerning a change is submitted to the satisfaction of the Attorney
General, he has 60 days in which to object to the change. At the end of that
period, which may be extended to receive
additional information, if no objection
has been interposed, the voting change
may be put into effect.
A subsequent action to enjoin the
change is not prejudiced by the Attorney
General's failure to object. It is to be
emphasized that only changes in voting
practices different from those in force
and effect when the jurisdiction was
originally covered are subject to this
process of "preclearance."
The preclearance requirement of section 5 imposes an enormous burden upon
a covered State and its political subdivisions. An extraordinary example is one
which occurred in the State of Virginia.
The city hall of the city of Fredericksburg was scheduled to have a hallway
enlarged to make a alcove for a sitting
room for the mayor. Such a change would
have required partitioning off approximately 3 feet of the registrar's office. The
right
to
abridging
the
denying
or
effect
tf
HOW THE VOTING RIGHTS ACT WORKS
vote on account of race or color df (1) In- city was advised by the Department of
The original Voting Rights Act of 1965 cidents of such use have been few in num- Justice that this was a change subject to
consisted of 19 sections including the ber and have been promptly and effectively the preclearance provisions of the Voting

June 2, 1975

CONGRESSIONAL RECORD-

Rights Act, and the hallway could not be
widened for 60 days. See hearings on
H.R. 939 before the Subcommittee on
Civil and Constitutional Rights of the
House Committee on the Judiciary, 94th
Congress, 1st session, serial No. 1 at 761
(1975) -hereinafter
referred to as
"Hearings."
The record indicates that nearly 4,000
submissions have been made pursuant to
section 5 in the past 4 years alone. Hearings at 182. Moreover, J. Stanley Pottinger, Assistant Attorney General, stated
in a letter to subcommittee chairman
DON EDWARDS dated May 6, 1975, that
in 1974 it took the Department of Justice
an average of 54 days to act upon section
5 submissions; submissions which received departmental objections took an
average of 67 days to be considered due
to requests for supplemental information.
In the case of the State of Virginia, testimony at page 763 of the hearings indicated that 134 local election boards in
addition to the State are required to
process section 5 submissions. All of this
evidence confirms that the burden of section 5 is substantial.
Section 6 allows the Attorney General,
inter alia, to certify that in his judgment the appointment of examiners is
necessary to enforce the guarantees of
the 15th amendment whereupon the Civil
Service Commission must appoint as
many examiners for the jurisdiction as
it deems appropriate. The examiners
prepare and maintain lists of persons
eligible to vote and, pursuant to section
7, examine applicants in the covered
jurisdiction concerning their qualifications for voting. Those applicants who
are found to be qualified are given a certificate of qualification pursuant to section 7(c), and such person's name is
placed on an eligibility list entitling him
to vote unless a challenge to his qualifications is sustained pursuant to section
7(d).
Section 8 of the act authorizes the Attorney General to request, and the Civil
Service Commission to appoint, observers
in any covered jurisdiction in which examiners are serving pursuant to section
6. The observers are to observe whether
those persons entitled to vote are being
permitted to vote and to observe whether the votes cast are accurately tabulated. Such observers must report the
results of their observations but they
can take no on-the-spot action to correct or even object to election irregularities.
To recapitulate, the section 4(b) trigger subjects a covered jurisdiction to
the extraordinary special remedies of
suspension of tests and devices under
section 4, preclearance of all voting
changes under section 5, examiners under section 6, and observers under section 8.
Section 201 of the act temporarily
bans tests or devices until 1975 in jurisdictions not subject to the special coverage provisions of section 4. This section, added as a part of the amendments
of 1970, was intended to complement the
ban on tests and devices in section 4 to
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effectuate a temporary nationwide ban
of all tests and devices.
The definition of "test or device" is
identical to the definition previously detailed in section 4(c) of the act. On its
face, the definition is very broad, encompassing even a rudimentary requirement of sanity. Fortunately, regulations
have not prohibited reasonable forms of
tests or devices traditionally used by the
States to prevent persons adjudged
criminally insane or otherwise ineligible
from voting.
Before covering the provisions of H.R.
6219, one other section of the Voting
Rights Act merits examination. Section
3 of the act permits a court to grant extraordinary remedies equivalent to the
remedies found in sections 4, 5, 6, and 8
in any suit instituted by the Attorney
General, under any statute, to enforce
the guarantees of the 15th amendment.
Although the Attorney General has
never used section 3, the potential power
that may someday be unleashed pursuant to it is enormous.
Section 3 applies in any court, in any
State or subdivision, and it is a permanent provision of the act. Although a
separate right of action is not created by
section 3, the remedies far expand the
traditional equitable remedies available
to a Federal or State court. Aside from
being able to authorize the appointment
of examiners under section 3(a), the
court may suspend the use of tests or devices, pursuant to section 3(b), for such
period as it deems necessary. No bail out
provision is available. Moreover, under
section 3(c), the court can force a State
or subdivision to preclear all voting
changes, different from those in effect
when the proceeding commenced, with
the court or Attorney General for such
period as the court deems appropriate.
The court can thus retain jurisdiction,
theoretically forever, to compel preclearance of all voting changes as the result of
a suit based upon even a de minimis violation of the 15th amendment in any
State or subdivision in the Nation.
THE EFFECT OF H.R. 6219

With the provisions of the present act
firmly in mind, the effect of H.R. 6219
upon these provisions can now be
evaluated.
As previously stated in tracing the legislative history, H.R. 6219 is divided into
four titles. Title I extends the basic provisions of the act; titles II and III expand
coverage of the act to language minorities; and title IV contains miscellaneous
provisions including the expansion of
section 3 of the act to any voting rights
suit by an aggrieved person. An in-depth
analysis of these provisions will prove
useful.
Section 101 of title I extends the special coverage provisions of the act for
another 10 years by changing the period
of purity a covered jurisdiction must be
able to prove it has not used a test or device from 10 years to 20 years. This will
alter the section 4(a) bail out provision
to freeze in covered jurisdictions who
used tests or devices prior to 1965 for another 10 years.
Section 102 makes permanent the ban
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on all tests and devices in section 201
of the act by removing the temporary
language. The effect of section 201 is
made nationwide by eliminating the exclusion of jurisdictions otherwise covered
under section 4(a).
Title II of the act expands the special
coverage provisions to cover language
minority groups, a term defined in section 207 to mean persons who are American Indian,Asian American, Alaskan Natives or of Spanish heritage. Additionally, section 203 mandates bilingual or
multilingual elections as a new and additional remedy.
The expected coverage is accomplished
by the creation of a new trigger in section 202 which amends section 4(b) of
the act based upon the voter turnout in
the 1972 Presidential election. While the
trigger is otherwise identical on its face
with the 1964 and 1968 triggers, an important difference lies in the new definition of test or device set forth in section
203 of the bill.
Since all tests and devices were banned
nationwide in 1970, a new trigger based
upon the presence of a test or device as
traditionally defined would never function unless a jurisdiction violated the ban
imposed by section 201 of the act in 1970.
Section 203 of the bill adds to the traditional definition of test or device, for
purposes of the new trigger, the conducting of an English-only election in a jurisdiction where more than 5 percent of the
citizens of voting age residing therein are
members of a single language minority
group.
In effect, if a jurisdiction had less than
50 percent of its population registered
and voting in the 1972 Presidential election and that jurisdiction conducted an
election only in the English language
where more than 5 percent of the citizens of voting age residing in the jurisdiction were separately either American
Indian or Asian American or Alaskan
Nations or of Spanish heritage, then such
jurisdiction will become covered by the
act. Section 203 of the bill makes clear
that the jurisdiction is culpable if any
practice or requirement, including any
registration or voting notices, forms, instructions, assistance, or other materials
relating to the electoral process, such as
ballots, is provided only in the English
language where there is more than 5 percent of a single language minority group.
T1e erm single language minority does
not mean that all members of the group
must speak a single language; rather it
means that each of the four language
minority groups will be considered as a
separate unit for the 5-percent test.
In addition to being subjected to the
traditional special coverage remedies of
the act, a jurisdiction covered by the new
trigger will be forced to institute bilingual or multilingual elections as provided
by section 203 of the bill. That section
says that whenever a jurisdiction provides any registration or voting notices,
forms, instructions, assistance, or other
materials or information relating to the
electoral process, including ballots, it
shall provide them in the language of
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the applicable language minority group
as well as in English.
Since an applicable single language
minority group may have members
speaking several languages, the reference
to "the language" of the minority group
is ambiguous. In the case of American
Indians, Asian Americans, and Alaskan
Natives, many languages and dialects are
used. The statute would seem to require
provisions of materials in each language
since it would be impossible to select just
one.
In the case of American Indians and
Alaskan Natives, many languages are
oral only. The statute seems to require
the covered jurisdiction to provide orally
in the minority languages any notice or
form it may provide in English.
Under section 201 of title II, a covered
jurisdiction may invoke the bail out provision of section 4(a) only if it can show
that during the preceding 10 years its
English-only election did not deny or
abridge the right to vote on account of
race or color or because someone was a
member of a language minority group
and that in the past 10 years no final
judgment has determined that a test or
device has been used within the covered
jurisdiction with the proscribed effect.
Although the de minimis language of
section 4(d) will also apply, it seems impossible to show that the impact of an
English-only election was de minimis
within the terms of the act.
Thus since almost every covered jurisdiction will have a small number of language minority people who cannot read
English, bail out will be practically impossibe. Even if a covered jurisdiction
can show the de minimis effect, section
4(d) seems to require the jurisdiction to
provide for bilingual elections in order
that the de minimis discrimination
is not likely to occur in the future.
Section 204 of the bill amends section
5 of the act to incorporate a reference to
newly covered jurisdictions. Section 205
expands the coverage of section 3 and 6
of the act to include the 14th amendment as a source of protection. Finally,
section 206 adds the protection of language minority groups throughout the
act by prohibiting voting discrimination
against such groups.
Title II of the bill incorporates none
of the traditional remedies of the Voting
Rights Act. Rather, it imposes bilingual
elections upon covered jurisdictions in an
identical manner to title II. However, the
jurisdictions upon which this remedy is
imposed is determined by a new more
pervasive trigger than the trigger set
forth in section 202, and under the section 301 trigger, coverage is only imposed
until August 6, 1985. Section 301 covers
any jurisdiction in which the Director
of the Census determines that more than
5 percent of the citizens of voting age are
members of a single language minority
group which group has an illiteracy rate
higher than the national average. The
term "illiteracy rate" is defined to mean
failure to complete the fifth primary
grade.
A bail out of title III coverage is pos-

sible if the jurisdiction can show subsequent to coverage that the illiteracy rate
of the language minority group is no
longer higher than the national average;
but the original determination of the Director of the Census is not subject to
direct judicial review.
Title IV of the act contains many
miscellaneous provisions. Section 401 expands access to section 3 of the act by
allowing the court to impose section 3
remedies in any suit brought under a
separate statute by an "aggrieved person" to enforce the guarantees of the
14th or 15th amendments with respect to
voting. An "aggrieved person" is any
racial- or language-minority person injured by an act of discrimination. The
existence of 42 U.S.C. 1983 (1970) and
other civil rights statutes insures easy
access to section 3 remedies by an aggrieved person in any part of the country
irrespective of whether that jurisdiction
is covered by the act. That means that
any court upon the complaint of one
person can impose indefinitely the extraordinary remedies set forth in section 3, including preclearance.
Section 402 permits a court to award
attorneys' fees to a prevailing party in
a voting rights suit as part of the costs.
Currently, only plaintiffs are awarded
attorneys' fees as a part of the court
costs by some courts.
Section 403 provides for the Director
of the Census to conduct a voluntary
survey to compile data only pertaining to
race, color, and national origin, and
whether a subject was registered or voted
in the election surveyed. The bill also
seems to provide that every person interrogated shall be fully advised of his right
to fail or refuse to answer information
pertaining to race, color, or national
origin, but criminal penalties require information to be furnished with respect
to registration and voting.
Section 404 of the bill extends the antifraud provisions of section 11 of the act
to cover elections for the delegates from
Guam and the Virgin Islands. These
offices were created subsequent to the
1970 amendments of the Voting Rights
Act.
Section 405 of H.R. 6219 codifies a regulation enabling the Attorney General,
for cause shown, to give affirmative expedited approval of a voting change submitted for preclearance prior to the expiration of the 60-day period. Since some
changes must be implemented within 60
days, such a mechanism is essential.
Section 406 makes a simple technical
correction to section 203 of the act by
replacing the reference to 28 U.S.C. 2282
with a correct reference to 28 U.S.C. 2284.
Section 407 amends title III of the act
to modify the provisions relating to the
18-year-old voting age in light of the
26th amendment. Similarly, section 408
amends section 10 of the act with respect
to the poll tax in light of court cases and
the 24th amendment.
Now that the provisions of the act
and H.R. 6219 have been reviewed in detail, it is appropriate to discuss the infirmities in the present law and pending legislation.
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SHORTCOMINGS OF THE VOTING RIGHTS ACT AND
H.R. 6219

While there are many technical deficiencies in the present legislation, only
matters of substance merit discussion
at this stage of the legislative process.
Six areas of the legislation are particularly troublesome. First, the law provides no incentive for covered jurisdictions to improve their voting laws. Second, discriminatory laws existing prior
to the date of coverage of a jursdiction
are immune under the act resulting in
entrenched discrimination. Third, there
is no meaningful way for some covered
jurisdictions to bailout of the extraordinary special coverage provisions.
Fourth, the actual coverage of the act,
as extended by H.R. 6219, is both overbroad and underinclusive. Fifth, the
method of effectuating an extension of
the act for 10 years is inefficient. And
sixth, the act does not prohibit a person
from voting more than once in a Federal election.
Each of these points will be elaborated
upon. The first three points can be
grouped together. Because of the recent
holding in Virginia against United
States, there is no way that a Southern State can bailout of the act within
the temporary period of coverage. That
case held that where a State had maintained separate and inferior schools for
blacks prior to 1954, any literacy test or
device applied by such State would almost certainly deny or abridge the right
to vote on account of race or color in
violation of the bailout clause as long
as persons receiving an inferior education were among persons eligible to vote.
Since the Southern States are frozen
in under the act until 1985, they have no
incentive to improve their voting laws.
Even if 100 percent of the minority citizens were registered and voted, the State
could not escape from the onerous burdens of the Voting Rights Act. Since
any voting change in a covered jurisdiction must be submitted to the Attorney
General in compliance with section 5,
the incentive is to avoid the bother in
producing the evidence and proof needed
to justify a change in voting by keeping old laws on the books. Hence, old
laws, which may be discriminatory in
purpose or effect, remain on the books;
and the Attorney General cannot
remedy this entrenched discrimination
because he has power to review only
voting changes different from those in
force and effect on the date of coverage
of the jurisdiction.
One other result of the failure of the
act to provide a meaningful bailout provision with respect to the Southern
States is that it may be unconstitutionally overbroad. A statute is overbroad
when it punishes those who deserve to
be punished as well as those who do not.
The Supreme Court in the original constitutional challenge to the Voting
Rights Act, in South Carolina against
Katzenbach, noted that the bailout
saved the statute from being overbroad.
But now, with the bailout of section
4(a) being a nullify with respect to the
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South, the question of overbreadth remains ripe for litigation. The argument,
quite simply, is that once States no
longer deny or abridge the right to vote
in violation of the fourteenth or 15th
amendments, the power to impose the
extraordinary remedies of the Voting
Rights Act upon those States evaporates.
In South Carolina against Katzenbach,
the Court stressed that only a pervasive
and insidious evil warranted these stern
and elaborate remedies that infringe
upon areas traditionally left to the
States. In his eloquent dissent, Mr.
Justice Black thought that these remedies were unconstitutional in distorting
the balance of federalism to leave the
States as little more than conquered
provinces. Thus, unless a source of power
within the Constitution can support the
imposition of these severe remedies, other
provisions of the Constitution mandate
their unconstitutionality. In this context, prior unequal educational opportunity is wholly unrelated to present
voting discrimination and is not in and
of itself a source of power to warrant
these remedies.
Legally, the findings of discrimination
necessary for an extension of this act are
the same as if this were an original enactment. It is doubtful that there is
sufficient evidence on the record to warbeing continued when in fact no discrimnecessary to support extending the old
trigger; but even if such evidence did
exist, unless the act permitted a State
to bail out by showing that coverage was
being continued when in fact no discrimination exists, the act would be unconstitutionally overbroad. But by making
the presence of voters who received an
inferior education a bar to an effective
bail out, the act fails to provide a meaningful and constitutionally necessary
bail out provision.
People who received an inferior education on the basis of race are voting in
every State in the Nation. Literacy tests
have been banned nationally since 1970
and in the South since 1965. It is simply
not rational for Congress to extend this
act based upon occurrences prior to 1965.
Even the original act focused on a 5year trigger period running back to August 6, 1960. Yet, this extension moves
into uncharted territory forcing States
to justify tests imposed back as long ago
as August 6, 1955.
For these reasons, the present act, as
extended by H.R. 6219, stands on an unsound constitutional footing.
Also, as a matter of policy, the act is
defective. By the admission of its draftsman, it is underinclusive failing to cover
a tremendous number of language minority citizens. Also, if Anglos vote at
levels above 50 percent, a low minority
vote may completely be overshadowed
in an application of the 50-percent test
which measures the total voter turnout.
At the same time, the act is overinclusive in covering jurisdictions in which
no discrimination exists. This forces
many States and small towns to take the
time and spend the money to come to
Washington, D.C. to bail out. Alaska has
twice sent legal representatives onefourth of the way around the world to
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successfully bail out. Another group of
jurisdictions, such as Honolulu County,
Hawaii, have never expended the resources to bail out; unfortunately, many
of those jurisdictions also have not bothered to comply with the preclearance
provisions of section 5. The result may
be that all of their voting changes enacted after coverage without the requisite submission are void or at least
voidable.
Thus the trigger mechanism of the
act, as extended, is defective in its coverage.
Testimony during the hearings also
made clear that the method of extending
the special coverage provisions of the act
as accomplished by H.R. 6219 is inefficient. The method of extension, as previously discussed, is to lengthen the period of purity necessary to bail out from
10 years to 20 years. While this method
will keep those southern jurisdictions
originally covered in 1965 under the act
until 1985, it has the side effect of keeping those jurisdictions covered in 1970
under the act until 1990. Another defect
is that if any test or device is used by
accident in some small subdivision within
a State in, for example, 1984, that State
would be kept under the act until 2004.
This is too steep a price to pay especially
if a less restrictive means of accomplishing a 10-year extension is available.
Finally, neither the bill nor the act
prohibits a person from voting more
than once in a Federal election. While
section 11 of the act does regulate
fraudulent registration, it is possible for
a person to validly register in more than
one jurisdiction and vote twice without
breaking any law. At least six States
have no law prohibiting registration in
more than one voting location; the law
of many other States is at best ambiguous on the issue. Hence section 11 of the
Voting Rights Act fails to prevent one
obvious means of diluting the minority
vote by failing to prohibit multiple
voting.
The shortcomings of the act are severe, but identifying the problem is only
half of the battle. Affirmative, constructive solutions are necessary to correct
the deficiencies. Accordingly, a discussion
of several practical solutions is at last in
order.
SOLUTIONS TO THE DEFICIENCIES OF THE VOTING RIGHTS ACT AND HR. 6219

Although many solutions to remedy the
deficiencies of the Voting Rights Act and
H.R. 6219 have been proposed, only those
that are reasonable and meaningful will
be reviewed. Clearly, an amendment in
the nature of a substitute revamping the
entire structure of the act is appropriate
if it leads to a better, more rational act
with respect to voting rights. Barring the
adoption of such a substitute, amendments dealing with the deficiencies discussed above, especially in the area of a
bail out provision, are sorely needed.
Fortunately, proposals covering each of
these alternatives have been drafted.
AMENDMENT IN

THE NATURE OF A SUBSTITUTE
TO H.R. 6219

Mr. Chairman, my colleague from California, Mr. WIGGINS, proposed an amendment in the nature of a substitute to H.R.
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6219 shortly after the full committee on
the Judiciary refused to adopt amendments to improve and perfect the Voting
Rights Act. The substitute received bipartisan support and was included in the
supplemental views at pages 97-103 of
the report on this legislation; it was subsequently introduced as H.R. 6985.
The substitute takes a bold new look at
the problem of voting rights taking account of present realities rather than
focusing on historical circumstances. The
purpose of the substitute is to remedy and
eliminate entrenched discrimination by
giving a covered jurisdiction an incentive to encourage minority voter turnout and to reform outdated election laws.
The amendment accomplishes this goal
by changing the trigger mechanism of
section 4(b) to operate prospectively
based upon minority voter turnout in biannual general Federal elections. At the
same time, progressive measures of H.R.
6219 are incorporated into the substitute
to provide a politically palatable package.
Section 2 of the amendment extends
the current act until after the 1976 Presidential election as an interim provision.
During this time data will be gathered,
and effective February 6, 1977, the trigger
mechanism will be revised pursuant to
section 3 of the substitute.
Section 3 of the substitute is the heart
of the amendment. It revamps the trigger in section 4(b) to operate in a State
or political subdivision if less than 50 percent of the black citizens of voting age
eligible to vote, where blacks comprise
more than 5 percent of the voting age
population, voted in the most recent general Federal election.
Similarly, the trigger is tripped if the
Director of the Census determines that
less than 50 percent of eligible citizens
of Spanish heritage voted in the last
general Federal election where such citizens comprise more than 5 percent of the
eligible citizens of voting age within the
State or political subdivision. Thus the
trigger is geared to the turnout of blacks
or browns in the most recent general
Federal election.
The rationale for such a trigger is
readily apparent. It is more rational to
determine whether minority citizens are
currently being denied their voting rights
than to retrospectively focus on events
occurring more than 10 or 20 years ago.
Such a trigger applies on a uniform national basis where discrimination actually occurs rather than penalizing a region of this Nation in which discrimination regrettably occurred in the past.
The substitute does much more than
amend the coverage provisions of the
trigger. Section 3 also amends the length
of coverage of the trigger to provide that
a jurisdiction will be covered only based
upon a triggering determination which
focuses on minority voter turnout in the
most recent general Federal election.
Thus if a covered jurisdiction can encourage a sufficiently significant minority voter turnout in a subsequent general
Federal election, it automatically escapes
from the special coverage provisions of
the act once the Director of the Census
makes such a determination. This kind
of an escape provision is salutary inso-
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far as it encourages a high minority voter
participation, one goal which the present
act fails to pursue. Also it encourages
covered jurisdictions to take whatever
action is necessary to achieve such a
turnout; this may include bilingual ballots, at large elections, or other measures
requested by the minority community.
To prevent the trigger from being unconstitutionally overbroad, a bailout
provision is included by amending section 4(a) of the act to determine whether
the covered jurisdiction has any voting
practice which does or is likely to deny
or abridge the right to vote on account
of race or color or national origin. Although a jurisdiction trips the trigger
and is subjected to coverage based upon
minority participation, the bailout will
not function if there is any discrimination against any racial or ethnic group.
This differs from the bailout provision
found in H.R. 6219 which tolerates discrimination against some ethnic minorities. Those supporting the substitute
feel that once a jurisdiction is covered,
that no voting discrimination against
any person can be tolerated. Even if a
jurisdiction can successfully bail out, the
court retains jurisdiction for the balance
of the period until determinations are
made following the next general Federal
election after the filing of the action.
This will prevent a jurisdiction from enacting any discriminatory laws or practices.
Section 3 of the substitute also amends
the preclearance provisions of section 5
effective February 6, 1977, to permit the
Attorney General to review all voting
laws of a covered jurisdiction-both
those on the books prior to coverage and
laws enacted after coverage. One of the
deficiencies previously referred to is that
under the present act, the Attorney General cannot review laws enacted prior to
th edate of coverage. This substitute
remedies this defect by mandating a submission of all voting laws to the Attorney General prior to their enforcement.
Another modification in section 5 of
the act effectuated by the substitute is
the focus on any form of voter discrimination rather than a restricted protection of certain minority groups. As is
done with respect to the bail out provision, the se
substitute recognizes that any
discrimination should be prohibited regardless of the national origin of the
victim. Once an Attorney General must
review a voting change there is no justification for condemning discrimination
against some ethnic groups, as is done
with the current act and perpetuated by
H.R. 6219, while failing to condemn discrimination against other ethnic groups
merely because they do not have colored
skin.
Section 4 of the substitute incorporates
changes to section 3 of the act similar
to those made in H.R. 6219. However the
substitute provides a remedy to redress
discrimination against all national origin
groups whereas H.R. 6219 extends the
section 3 protections only to certain types
of aggrieved persons. Effective February 6, 1977, section 3 is expanded to allow the court to strike down any voting
change regardless of when it was enacted. Since the revised trigger em-

bodied in the substitute is prospective
and part of permanent legislation, it is
appropriate to offer section 3 relief to
an aggrieved person in a consistent context. Thus, under the substitute, the
court will retain jurisdiction only until
determinations are made following the
next general Federal election after the
filing of the action.
Sections 5 through 14 of the amendment replicate various provisions of H.R.
6219 designed to make permanent the
ban on tests or devices, to provide attorney's fees to the prevailing party, and
to make certain technical revisions in
the act.
Section 7 of the substitute enlarges
the survey provisions of section 403 of
H.R. 6219 to ascertain voting statistics
on a nationwide basis rather than only
in the covered jurisdictions. Also the survey makes mandatory the divulging of
racial information, and elicits citizenship information as well. It is inconceivable that a trigger based upon citizenship can be evaluated by a survey
which fails to elicit that fact. Yet the
survey in section 403 of H.R. 6219 excludes all factors not specified therein
from being ascertained. The substitute
eschews this wasteful policy by recognizing the economies of scale available;
to this end, additional questions are not
prohibited.
Mr. Chairman, for these reasons I
strongly urge my colleagues to support
the amendment in the nature of a substitute to H.R. 6219. But if the substitute
is not adopted, then every effort should
be directed toward perfecting H.R. 6219.
There are several proposals before us
designed to accomplish that result.
NEED FOR A MEANINGFUL BAILOUT

By far the most glaring defect in the
present act, as modified by H.R. 6219, is
the failure to provide the presently covered jurisdictions with a meaningful bailout mechanism or with any other incentive to reform their election laws. To
remedy these deficiencies I have drafted
an amendment called the "impossible
bailout." Mr. Chairman, to place my bailout amendment to H.R. 6219 in perspective, a complete account of its evolution
should prove useful.
The need for a meaningful bailout device was first set forth in South Carolina
v. Katzenbach, 383 U.S. 301, 331 (1966).
thatthe Voting Rights
The Court noted
Act of 1965 provided a termination mechanism to prevent it from being unconstitutionally overbroad. A statute is overbroad when it unjustifiably punishes
those who do not deserve to be penalized as well as those who do. While the
15th amendment can legally warrant a
Federal restriction of State powers if a
State is denying or abridging the right
to vote on account of race or color, such
restriction would be unconstitutional in
the absence of evidence that voting discrimination exists within the affected
jurisdiction.
Early this year, the case Virginia v.
United States, 386 F. Supp. 1316 (D.D.C.
1974), aff'd per curiam, 95 S. Ct. 820
(1975), effectively eliminated any hope
that many of the covered jurisdictions
could ever bail out of the act pursuant
to the current termination provision in
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section 4(a). The court extended the
doctrine of Gaston County v. United
States, 395 U.S. 385 (1969), to hold that
the previous existence of inferior schools
for blacks would conclusively cause the
application of any literacy test or device
to result in the denial or abridgement of
the right to vote on account of race or
color. Since the bailout in section 4(a)
can only operate if the State can show
that its test or device did not have the
effect of denying or abridging the right
to vote on account of race or color, the
covered jurisdictions which maintained
inferior schools for blacks prior to 1954
are helplessly trapped. There is nothing
they can do to escape the preclearance
provisions of the act, and since any
change in voting practices is subject to
the preclearance sanction, they have no
incentive to reform their laws. Moreover,
since the Attorney General can only review changes in voting practices, present
discriminatory laws on the books remain
invulnerable to attack resulting in entrenched discrimination.
Mr. Chairman, to remedy these deficiencies in the Voting Rights Act, I
strived throughout the hearings on this
legislation to elicit suggestions from
many witnesses. This effort continued
through markup of this bill at the subcommittee and full committee levels and
culminated this past week. The result is
the "impossible bailout amendment"
which is designed to encourage covered
jurisdictions to encourage minority voter
participation, remain in compliance with
the special coverage provisions of the
act, and take affirmative action to pass
and implement affirmative, progressive
voting laws.
NEED FOR A MEANINGFUL

BAILOUT

Once these stringent requirements are
met, the jurisdiction is rewarded with an
exemption from the preclearance sanctions of section 5 subject to a 10-year
probation period. I have called this
amendment the impossible bailout
amendment because it is not possible to
meet the rigid requirements to bail out
under this proposal based upon the composition of the legislatures in the covered jurisdictions and their penchant for
passive legislation. Compliance with the
proposed amendment can only be
achieved by radical reforms and a total
commitment to the goals and objectives
of the Voting Rights Act and the 14th
and 15th amendments.
IMPOSSIBLE BAILOUT AMENDMENT EXPLAINED

This amendment represents the distillation of effort of several of my colleagues and the Assistant Attorney General of the Civil Rights Division of the
Department of Justice. A less perfect
version was offered in committee and
failed as the result of a 17 to 17 tie vote.
Many members of the committee have
given me the benefit of their judgment
of the amendment and suggested
changes. I am grateful for their help. It
is my hope that the refinement of my
amendment subsequent to the vote in
committee will result in its adoption. To
that end, a detailed evolution of each
section of the amendment will be developed.
The impossible bailout amendment is
to be inserted at the end of the present
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section 5-preclearance-and provides
that a covered jurisdiction may be relieved of the burden of this extraordinary remedy by filing an action for declaratory judgment against the United
States in the U.S. District Court for the
District of Columbia and establishing
that three sets of circumstances exist.
The first of these three circumstances
is set forth in section 1 as follows:
(1) The Director of the Census has determined that no less than sixty per centum of
the eligible citizens of voting age of minority race or color or national origin (which
terms include language minorities) residing
therein on the date of the most recent general election for President or Members of
Congress were registered to vote and no less
than sixty per centum of such citizens voted
in said election.

Section 1 of the bailout currently provides that the State or political subdivision, in order to obtain a declaratory
judgment, must prove that the Director
of the Census has certified that no less
than 60 percent of the eligible citizens of voting age of minority race or
color or national origin residing therein
on the date of the most recent general
election for President or Members of
Congress were registered to vote and
voted in that election. This section was
originally drafted to test whether 60
percent of the voting age population was
registered and voted and whether there
was any substantial statistical disparity
evidencing a denial or abridgment of the
right to vote on account of race or color.
Although this section received support
in the hearings, Representative BADILLO
suggested, in subcommittee, that the
substantial statistical disparity language was vague and that "race or color"
did not embrace the expansion of the
act to language minorities.
Prior to the full committee meeting,
the section was redrafted to measure
whether 60 percent of the general
population of voting age were registered
and voted and to test whether the percentage of persons of minority race or
color or national origin-which terms
include language minorities-who were
registered and the percentage of such
persons who voted were not substantially
less than the percentage of registration
and voting for the general population.
While this draft did incorporate the suggestion of Representative BADILLO concerning language minorities, the new
language testing whether minority registration and voting percentages were
substantially less than general population percentages was attacked as vague
by Representatives BADILLO, JORDAN, and
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clear and convincing evidence should
prove sufficient to implement the policy
of this legislation; this means that if the
Director of the Census statistically determines a jurisdiction to have at least 60
percent minorities voting, that in reality
he will be approximately 75 percent certain that the true percentage is no lower
than 60 percent.
Section 1 was also amended subsequent
to markup in the full committee to focus
on eligible citizens residing in the relevant State or subdivision. The prior focus
on persons included illegal aliens who
were not citizens, and felons and idiots
who were citizens, but ineligible to vote.
Thus the current focus is the most rational measure-the percentage of eligible citizens of voting age residing
within the jurisdiction. Voting domicile
is to be determined by local or State law.
The second set of circumstances is set
forth in section 2 as follows:
(2) (A)

At all times during the two years

preceding the filing of the action for a
declaratory judgment, there were no objections interposed by the Attorney General
(which were not overriden by the granting of
a declaratory judgment) or the denial of a
declaratory judgment by the United States
District Court for the District of Columbia,
pursuant to this Section, against such State
or political subdivision; and

(B) At all times during the five years
preceding the filing of such action for declaratory judgment there has been(a) no final judgment of a federal court
ruling that such State or political subdivision has denied or abridged the right to
vote on account of race, color, or in contravention of the guarantees set forth in section
4(f) (2) in violation of the fourteenth or
fifteenth amendment, or any legislation implementing such amendments;
(b) no change in any voting qualification
or prerequisite to voting, or standard, practice, or procedure with respect to voting in

such State or political subdivision put into
force or effect without timely filing of a

declaratory judgment action in the United

States District Court for the District of Columbia or timely submission to the Attorney
General pursuant to this Section;
(c) repealed any test or device as defined
by subsection (c) of section 4 of this title
and section 4(f) (3) and that all changes in
any voting qualification or prerequisite to
voting, or standard, practice, or procedure

with respect to voting to which the Attorney
General interposed an objection, or the
United States District Court for the District
of Columbia denied an action for declaratory
judgment pursuant to this section, in such
State or political subdivision, have been repealed or the objection withdrawn;

(d) no federal Voting examiner sent to or
maintained within such political subdivision
or sent to or maintained within any political subdivision of such State pursuant to
Section 6 of this title; and
(e) no incident of voting discrimination
that has denied or abridged the right to vote
on account of race or color or in contravention of the guarantees set forth in section
4 (f)(2) in violation of the fourteenth or
fifteenth amendments or any legislation implementing such amendments; or if there
are any such incidents:
(1) the incidents have been few in number and have been promptly and effectively

DRINAN.
To cure the problems of vagueness, the
present language tests in absolute terms
whether minorities register or vote less
than 60 percent. To insure the validity
of the statistics, the Director of the Census is the only source that may make
such a determination. Of course, as indicated so eloquently by my colleague from
California, Mr. WIGGINS, 60 percent is not
a hard number. Rather than waste the corrected by State or local action;
time and money it would take to zero in
(2) the continuing effect of such incidents
on exactly 60 percent, with customary 95 has been eliminated; and
percent certainty, ascertaining whether
(3) there is no reasonable probability of
that level has been reached by producing their recurrence in the future.
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Section 2 of the impossible bailout
amendment was originally inspired by
testimony from Assistant Attorney General, J. Stanley Pottinger. He said, at
791 of the hearings on H.R. 939 before
the Subcommittee on Civil and Constitutional Rights of the House Committee
on the Judiciary, 94th Congress, First
Session, Serial No. 1 (1975) the following:
It seems to us that it might be worth a
line of inquiry for this entire committee ...
to pursue whether or not such standards
can be drawn along the lines that I am
suggesting. That is to say, perhaps it is possible to state that if there has been for a
period of 5 years no literacy tests or devices
which were in use in the given jurisdiction,
whether State or subdivision of it, no outstanding objections by the Attorney General
under section 5, no judgment of the court
stating the political subdivision or State
has violated either the 15th amendment or

any implementing legislation under the 15th
amendment, the literacy tests, and devices
of the States have actually been repealed, not
simply put in disuse, and there have been
timely submissions of changes and the like,
if all of those things that are now covered
by the act can be shown to have been complied with, I suppose it would be difficult to
argue that the State has not freed itself of
the obligations under the act as other States
have.

His testimony was supplemented by a
letter which recommended elements that

a bailout should include. First, during
the 5 years prior to the filing of the bail-

out suit there must have been no final
judgment of a Federal court ruling that
such State or political subdivision violated the 15th amendment or any implementing legislation. Second, during the
5 years preceding the filing of the action,
no change in any voting practice must
have been put into effect without a
timely filing in compliance with section
5. Third, during the 2 years preceding the
filing of the action, there must have
been no section 5 denials of declaratory
judgments or objections. Fourth, a State
or political subdivision must have repealed all tests or devices and all changes
in voting which were objected to must
have been repealed or the objection must
have been withdrawn. Lastly, during
the 5 years preceding the filing of the
action, no examiners must have been
sent into or remained within the State
or political subdivision pursuant to section 6.
These five criteria, as modified, were
offered as a separate amendment in
subcommittee and also offered as section
2 of the Impossible Bail Out Amendment.
One modification, originally made, was
to change the third requirement to prohibit substantial objections within the
previous 5 years. This was attacked by
Representative DRINAN as vague and so
section 2(A) of the current amendment
incorporates the original language suggested by the Assistant Attorney General for the Civil Rights Division of the
Department of Justice, thereby remedy-

ing the problem of vagueness.
The first requirement enumerated by
Mr. Pottinger, relating to final judgments of a Federal court, was attacked
on two grounds. Representative RAILsBACK noted that since the act was being
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expanded to cover language minorities
that this restriction should apply to
judgments based on the 14th amendment
as well. The amendment was adopted in
full committee and is now reflected in
section 2 (B) (a).
The second objection, voiced by Representative DRINAN, was that other evidence of discrimination including nonfinal judgments such as temporary restraining orders should be evaluated. A
similar concern was voiced by Congressman FISH, and he urged the inclusion of
a comprehensive section that would encompass other forms of discrimination.
Such a section was drafted under his
supervision and is now embodied in section 2(B)(e). This provision condemns
any incident of discrimination and contains a de minimis provision similar to
that found in section 4(d) of the act.
The other requirements set forth by
the Attorney General were incorporated
as suggested, with a slight expansion of
the definition of "test or device" to include the new definition in section 4(f)
(3), and have received overwhelming
support. To clear up an ambiguity, adverted to by Representative DRNAN during markup at the full committee, the
words "at all times" have been inserted
at the beginning of section 2 to clarify
that the language "during the 5 years
preceding the filing of such action * * *" means at all times and not

just at one point in time. Thus section
2(B) (b) provides that the State or political subdivision has the burden of
proving that, at all times during the
last 5 years, timely filings were made
in compliance with the preclearance
provisions. At the suggestion of Assistant Attorney General J. Stanley
Pottinger, the word "of" was changed to
"in" to insure that the voting changes
in such State would include changes
made by subdivisions. Section 2(B) (c)
requires the State to prove at all times
during the past 5 years that tests
or devices have been repealed and that
all changes once objected to, have been
repealed or the objection withdrawn.
The language allowing withdrawal of
the objection as an alternative to repeal
of the change was added after committee markup to deal with cases where, at
the suggestion of the Attorney General,
a voting change is modified rather than
repealed, and the objection withdrawn.
Lastly, section 2(B)(d) insures that, in
the past 5 years, no examiners have been
sent into or maintained within covered
jurisdictions pursuant to section 6; while
examiners can be authorized pursuant
to sections 3 and 6, it is clear that they
can be appointed only pursuant to section 6. The language referring to the
maintenance of examiners within a jurisdiction was added after committee
markup to clarify that the intention of
the section was to focus on the presence
of examiners within the covered jurisdiction.
The final set of circumstances is set
forth in section 3 as follows:
(3) The laws of the State and its political
subdivisions or of a political subdivision
with respect to which a determination has
been made pursuant to section 4(b) of this

title as a separate unit provide and have been
implemented to effectuate:

(a) An opportunity for every eligible citi-

zen of voting age residing therein to register
to vote including the opportunity to register

during evening hours on a reasonable number
of days each month and on a reasonable
number of Saturdays and Sundays of each
month;

(b) reasonable public notice of the opportunity to register;
(c) a place of registration and a place for
voting at a location with access to and not
an unreasonable distance from the place of
residence of every eligible citizen of voting
age residing within such State or political
subdivision;
(d) reasonable provision for minority rep-

resentation among election officials at polling
places where minorities are registered to vote;
(e) apportionment plans which assure
equal voter representation;
(f) apportionment plans which avoid submergence of cognizable racial or minority
groups;
(g) removal of all unreasonable financial
or other barriers to candidacy; and
(h) adequate opportunity for minority representation in all local governing bodies
where eligible citizens of voting age of a
minority race or color or national origin
(which term includes language minorities)
exceed twenty five per centum of the eligible
citizens of voting age residing within such
political subdivision.
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fails to combat many obstacles to minority voting, registration, and candidacy.
Section 3, which originally dealt with
six problem areas, now covers eight broad
areas in which a State or political subdivision must act and produce affirmative results. Some Members, including
Represerntatives BADILLO, DRINAN, and
JoRDAN, indicated that the language in
section 3 was vague. The introductory
language was susceptible to the construction that either the laws of the
State or any subdivision within the State
could fulfill the obligations of section 3
while the other's laws need not do so.
The present language clarifies that it
must be the law within the jurisdiction
which is covered by the act that complies with section 3 of the amendment.
Thus, section 3 only applies to a subdivision with respect to which a determination has been made pursuant to section
4(b) as a separate unit. However, when
the covered jurisdiction in question is a
State, then section 3 applies to all laws
of the State and its political subdivisions.
Section 3(a) was originally worded in
terms of reasonability to allow a reason-

able opportunity to register during a
reasonable number of evening hours on
a reasonable number of days each month,
and on a reasonable number of Saturdays and Sundays. This was to meet the
complaint that in many places minority
persons are inconvenienced by the fact
that registration hours coincide with
working hours. Many Members agreed
with the spirit of this provision, but they
thought that the word "reasonable"
made the section vague. Hence, prior to
the markup in full committee, the word
"reasonable" was deleted in two places
to insure an opportunity to register during evening hours on a reasonable number of days each month and on a reasonable number of Saturdays and Sundays.
The word was retained in two instances
to give flexibility to the covered jurisdiction since it is unreasonable to force the
State to allow registration 24 hours a
day every day of the month.
Section 3(b) provides for a reasonable
public notice of the opportunity to
register. Since a reasonable method of
publication will vary depending upon
the nature of the election district, the
U.S. District Court for the District of
Tenth, underrepresentation of minori- Columbia is vested with discretion to
determine compliance. Since over 60 perties as registration personnel;
Eleventh, frequent purging of registra- cent of eligible minority citizens must in
fact register to satisfy section 1, it is
tion rolls necessitating reregistration;
unlikely that this section can be abused
Twelfth, unreasonsable filing fees;
Thirteenth, burdensome qualifications to deny minority voting rights. Rather,
on independent or third party candidates; it will encourage jurisdictions to inform
Fourteenth, dishonest counting of the people of their right to register and
it must have been implemented to efvotes;
Fifteenth, lack of access to voters at fectuate that goal. All of the requirements of section 3 require affirmative
the polls; and
Sixteenth, lack of campaign informa- implementation; however, neither section.
tion 3(a) nor section 3(b) should be
These findings illustrate the shortcom- construed to require any specific form of
ings of the act previously adverted to. implementation such as postcard regisThe reasons for the existence of these tration.
problems are clear: The Voting Rights
Section 3(c) originally provided for
Act freezes in existing law and immu- reasonable locations of places of registranizes entrenched discrimination; the tion and voting with reasonable access,
Voting Rights Act provides no incentive within reasonable distances of all perto the covered jurisdictions to change sons of voting age residing within the
their laws; and the Voting Rights Act jurisdiction. Again, after criticism from
Section 3 of the amendment was inspired by the report of the U.S. Commission on Civil Rights entitled "The Voting
Rights Act: Ten Years After." That document carefully identified several problems confronting minority voters in areas
of registration, candidacy, and voting,
and may be summarized as follows:
First, outright exclusion and intimidation at the polls;
Second, inadequacy of voting facilities;
Third, location of polls at places where
minority voters feel unwelcome or uncomfortable, or which are inconvenient
to them;
Fourth, underrepresentation of minority person as poll workers;
Fifth, unavailability or inadequacy of
assistance to illiterate voters;
Sixth, failing to locate voters' names
on precinct lists;
Seventh, lack of bilingual materials at
the polls for non-English speaking persons;
Eighth, problems with the use of absentee ballots;
Ninth, inconvenient times and places
of registration;
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Representatives BADILLO, DRNAN, and

JoRDAN, that the use of the word "reasonable" caused problems of vagueness, this
section was redrafted into its present
form prior to markup at the full committee. The section currently insures that
eligible minority citizens will not have
to face the difficulty of being forced to
vote in an inaccessible or far distant
location. The reasonability factor was
retained in the case of distance because
it was unfeasible to quantify a fixed distance into the statute in light of variations among election districts; while
3 miles might be reasonable in a rural
area, it may be unreasonable in a densely
populated area. The use of the word
"places" was changed to the singular
subsequent to full committee markup to
dispel the possible interpretation that
more than one place of registration or
voting would be required for any citizen.
The section merely insures that a person
will not be inconvenienced by the location of a place of registration or voting to
which he is assigned.
Section 3 (d) insures that the law provides and has been implemented to effectuate reasonable representation of
minorities as election officials in precincts
where minorities are registered. Although
the word "reasonable" is vague, it is the
best term available in light of the great
variation in local precincts ranging from
the number of election officials to local
methods of selection. The judges reviewing the actual practice will be able to determine if a good faith effort has been
made to afford minorities an equitable
representation among election officials.
Sections 3(e) and 3(f) are new, representing the essence of an amendment
offered by my colleague from Arkansas
(Mr. THORNTON) and passed by the full
committee. These sections respond to a
critique of the amendment by Representative DON EDWARDS that oversight in
the areas of reapportionment and gerrymandering was not adequately provided
for. These sections insure that apportionment plans have been implemented to assure equal voter representation in compliance with the 14th amendment, and
that such apportionment plans avoid the
submergence of cognizable racial or
minority groups. This will assure that
minority voting strength is not minimized until at least 1986 in light of the
fact that the first possible bailout could
occur in 1976 and the court would retain
jurisdiction for 10 years.
Section 3(g) provides for the removal
of all unreasonable financial or other
barriers to candidacy. This sweeping provision will encourage jurisdictions to remove all barriers to candidacy as documented by the U.S. Commission on Civil
Rights. While this language was originally worded to prohibit barriers to minority candidates, it was changed following full committee markup to dispel the
notion that minorities were to receive
special treatment or that barriers were
to be tolerated against nonminority candidates. The section is cast in terms of
reasonability to preserve the right of the
States to maintain nominal filing fees
to cover costs and to keep reasonable
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budgetary restraints in election practices, as long as in forma pauperis filings
or other reasonable methods are available to enable a poor candidate to qualify.
The final requirement which the covered jurisdiction must meet is in section
3(h). The laws must be implemented to
effectuate an adequate opportunity for
minority representation in all local governing bodies where eligible minority citizens of voting age exceed 25 percent
of the eligible voting population. This
provision was drafted in response to objections during the subcommittee markup of this legislation that the bailout
would not preclude at large voting, numbered posts, campaign regulations, and
other devices from preventing minority
candidates from being elected. Although
election of minority candidates cannot be
guaranteed, this provision will prevent
any laws within the covered jurisdiction
from denying minority candidates an
equitable opportunity to be elected in
areas where minorities represent a significant proportion of the eligible citizens of voting age. While no specific form
of election is forbidden or mandated, the
court will be able to insure that fair play
will prevail.
As was done throughout the amendment, the focus was changed from "persons" to eligible citizens of voting age residing within the jurisdiction to provide
a more germane measurement.
The next paragraph of the amendment
provides for an advisory opinion to be
given by the Attorney General and for a
consent decree to be entered if the Attorney General is satisfied that the covered jurisdiction has complied with each
of the elements of the amendment. To
prevent a jurisdiction from reenacting
discriminatory laws after it bails out, the
court retains jurisdiction during a probation period of 10 years. If any discriminatory voting practice is used with the
purpose or effect of denying or abridging
the right to vote on account of race or
color or in contravention of the guarantees set forth in section 4(f) (2), then the
Attorney General can sue and the court
shall reopen the case and recover the
jurisdiction. Although Representative
DRINAN was concerned that the language
permitting a reopening of the action was
ambiguous, the case of New York v.
United States, Civil No. 2419-71
(D.D.C.)--Orders of April 13, 1972, January 10, 1974, and April 30, 1974-aff'd
per curiam, 95 S. Ct. 166 (1974) settles
the matter. That case involved a successful bailout by three covered New York
counties and the bailout was rescinded
under section 4(a) pursuant to nearly
identical language to that contained in
the amendment. See footnote 5 at page 6
of the report on H.R. 6219. The reason for
expanding the period of retention from 5
years, as is currently provided in section
4(a), to 10 years was to insure that the
1980 reapportionment would be within
court supervision upon motion of the Attorney General.
The final paragraph of the bailout
amendment was added after full committee markup of the legislation in combination with the revision made to section 1 with respect to the determination
therein being made only by the Director

of the Census. The final paragraph insures that inaction of the Director of the
Census will not prevent a covered jurisdiction from bailing out by allowing a
covered jurisdiction to mandate that
such a determination be made upon request. At the same time the statistical
determination is made nonreviewable as
it is under comparable provisions in sections 4, 6, and 13 of the act.
The criteria incorporated in the impossible bailout amendment are rigorous
and complete. Several persons have contributed to the refinement of the final
language. Recently, Chairman DON EDWARDS requested Assistant Attorney General J. Stanley Pottinger to assess the
impossible bailout amendment. Mr. Pottinger responded in a letter to Chairman
EDWARDS dated May 6, 1975, in part as
follows:
It is my view that any bail out amend-

ment must be comprehensive in scope and
require proof of nondiscrimination in vot-

ing beyond nonuse of literacy tests or de-

vices. The bail out proposed by Congressman Bulter in the Judiciary Committee

mark up, to which you referred in your letter of April 23, is such a provision.

Mr. Pottinger did state that in his
opinion the present bail out was adequate, but he went on to note:
It is also my judgment that if the Con-

gress nonetheless deems it appropriate to
further amend the Act, a ball out along the
lines of that proposed by Congressman But-

ler is consistent with the goals of the Act.
Lastly, after recommending two
changes which were in fact, subsequently
incorporated into the amendment, Mr.
Pottinger said:
If these changes were made in the Butler
bail out provision, it is my judgment that

it would be stringent enough (particularly
in light of the fact that the court retains
jurisdiction for 10 years) to ensure that only
those

jurisdictions which,

in

fact, have

rooted out the evils which the Act was designed to prohibit, could bail out.
Mr. Chairman, I am grateful that a
person opposed to letting the Southern
States out from under the act has the
integrity to sincerely state that in his
honest judgment, the impossible bail out
amendment is stringent and consistent
with the goals of the act. Unfortunately,
other opponents of the amendment have
adopted a strategy to divert debate from
the major issue of whether a State that
does not discriminate should be permitted to bail out.
Although the record is clear that every
reasonable effort has been made to accommodate the suggestions of Members
who wish to see the Southern States reform their election laws in order to regain the sovereignty that is due them
under the Constitution, some Members
oppose the impossible bailout amendment and any other attempt to let the
South escape this so-called Second Reconstruction prior to 1985. In a "Dear
Colleague" letter dated May 29, 1975,
Subcommittee Chairman DON EDWARDS
stated five reasons for rejecting the impossible bailout amendment which can
be summarized as follows:
First. No new bailout is needed since
the bailout under the current act is adequate;
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Second. New standards in the impossible bailout amendment are either vague
or untested;
Third. Many of the criteria proposed
are so lenient that they severely weaken
the act;
Fourth. The application of section 5 of
the act does not prevent progressive
changes in covered jurisdictions; and
Fifth. The amendment suffers from a
series of serious drafting problems and
ambiguities too numerous to address in
detail.
These five charges are to my knowledge the strongest theoretical reasons
for rejecting the impossible bailout
amendment that the opponents of the
amendment can muster. Yet, while each
charge may be superficially devastating
on its face, a reasoned analysis will reveal these objections to be illusory.
The first assertion is that the bailout
currently in section 4(a) of the act is
adequate. While the bailout in the present act has worked to allow jurisdictions
outside the south to bailout, it is totally
ineffectual with respect to the Southern
States. As previously noted, the recent
holding in Virginia v. United States, 386
F. Supp. 1316 (D.D.C. 1974), af'd per
curiam, 96 S. Ct. 820 (1975), extends the
Gaston doctrine and presumes that any
literacy test operates in a discriminatory
manner in any State which had inferior
school systems for blacks. It is not unreasonable to assume that this extension
of the Gaston rationale will be further
extended to bar a successful bailout by
any jurisdiction, since blacks who have
received inferior educational opportunities presumably reside in every State in
the Nation. But even if the Gaston rationale is limited to plague the South,
it renders the bailout in the present act
completely inadequate. If a southern
State has all of its black citizens registered, voting, and even elected to office,
there is no way for the State to bailout
under the act. The current bailout, if extended by H.R. 6219, will focus on events
as long ago as 1955 to determine whether
a State can escape from the act. Although it is accurate to say that this
current bailout is irrational, unfair, and
possibly unconstitutional, it is absurd to
contend that it is "adequate" unless reconstruction legislation, which per se
freezes in Southern States, is "adequate."
The second assertion is that the
standards in the impossible bailout
amendment are either vague or untested.
The language in Chairman DON EDWARDS' letter also claims that-

[T]here is not one shred of evidence sup-

porting the relevance of any of the objective
standards proposed by Mr. Butler's bailout
(sic) amendment.

However, as previously detailed, the
record indicates that several Members
and the Assistant Attorney General of
the Civil Rights Division suggested
many component parts of the impossible
bailout amendment. The Report of the
U.S. Commission on Civil Rights entitled "The Voting Rights Act: Ten Years
After" has also been shown to be the
source for several of the criteria. This
testimonial evidence in support of the
amendment is substantial. While many
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of the suggestions contributed to curing not absolutely prohibit progressive
the problem incipient in using adjectives changes, it cannot be denied that the
such as "reasonable" or "adequate," it burden of complying with section 5 prealso was recognized that such adjectives clearance requirements hinders and disare appropriate in cases where the in- courages a jurisdiction from making votherent diversity of living patterns and ing changes. The burden of preclearance
voting practices across the country make in terms of cost and delay has been
precise standards unsuitable for statu- established on the record; it is misleading for Representative EDWARDS to write
tory enumeration.
Moreover, legislation that is suscepti- that "the State (sic) of Virginia now emble to interpretation by the liberal U.S. ploys only one person part-time to take
District Court for the District of Colum- care (sic) of section 5 Submissions."
bia is anathema to the covered jurisdic- While the State employs only one pertions. History indicates that overly pre- son, every local voting jurisdiction in the
cise standards can be complied with to Commonwealth also employs at least one
the letter while avoided in spirit. Thus person to file submissions pursuant to
the objection that the standards in the section 5 of the Voting Rights Act. Thus
impossible bailout amendment are vague hundreds and perhaps thousands of people throughout the South are caught up
is more apparent than real.
The third assertion is that many cri- in the web of paperwork necessary to
teria are so lenient that they weaken the comply with section 5 and the numerous
act. The only examples given are that regulations promulgated thereunder.
The final criticism of the impossible
the 60-percent registration rate for minorities is too low and that the required bailout amendment stated in the letter
period of purity, ranging as low as 2 is that the amendment suffers from a
years, is too short. It is inconceivable series of serious drafting problems and
that a 60-percent registration rate for ambiguities "too numerous to address in
minorities is more lenient than the 50- detail." Unfortunately, the letter fails to
percent registration rate for the entire even generally advert to either a drafting
population set forth in the current trig- problem or an ambiguity. The reader is
ger. Moreover, the focus on registration offered the cryptic comment that many
rates is only for historical continuity; of these problems "jeopardize policies
when the statutory registration rate is and interpretations which have been
equivalent to the statutory voting rate, applicable to the act since its inception
only the voting rate will be determina- in 1965." Rather than jeopardize the poltive; that is, if greater than 60 percent icies of the 1965 act, the impossible bailminority citizens vote, then a fortiori, at out amendment reinforces one policy of
least 60-percent minorities must be reg- the act, recently subverted by the courts,
istered. Furthermore, the entire purpose that jurisdictions which in fact do not
of the Voting Rights Act is to encourage discriminate should not be covered by
minority voting. Registration, as an end the act.
Mr. Chairman, this discussion has
in itself, is irrelevant once actual voter
participation is increased. Thus, the reg- been lengthy, but it was necessary to reveal
the substance and merit of the imistration criterion does not weaken the
act, and in any event, in light of the 60- possible bailout amendment. The amendpercent voting standard, it is superfluous. ment will encourage States and political
The criticism that a 2-year period of subdivisions to modernize their voting
purity is too short to insure that long- laws and to encourage minority voter
range voting improvements have actually participation. Such an incentive is necesbeen made is either naive or disingenu- sary and salutary; I urge my colleagues
ous. Only one of the five components of to adopt this amendment to cure the
the period of purity is for 2 years with deficiencies of the Voting Rights Act.
The adoption of my bailout amendthe balance requiring 5 years of purity.
The 2-year period relates to objections ment will cure many, but not all, of the
having been interposed by the Attorney other deficiencies of the act previously
General, and, as previously noted, it was enumerated. A brief discussion of five
based upon a recommendation of the As- other amendments will reveal the forsistant Attorney General of the Civil mulation of practical solutions in many
Rights Division of the Department of areas.
OTHER PROPOSED AMENDMENTS
Justice. Since the standard prohibits a
bailout if any objection has been interFirst, an amendment to delete the
posed to any submission, no matter how expansion of section 3 of the act to an
trivial, it is obvious that a period of "aggrieved person" should be adopted.
purity longer than 2 years with respect Senate 401 of H.R. 6219 introduces this
to this component would be unduly bur- novel provision which is also included
densome.
in a modified form in the amendment in
Moreover, it is the impossible bailout the nature of a substitute.
amendment as a whole which insures
The expansion of section 3 to an aglong-range voting improvements; while grieved person is inconsistent with the
any portion of the amendment can be remainder of the act. While the extraorattacked individually, it is clear that the dinary remedies of the act are tempoentire package absolutely guarantees the rary, section 3 is permanent. While the
commitment of the covered jurisdiction rest of the act applies to specially covered
to pass and implement progressive vot- jurisdictions, section 3 applies in any
ing changes which have achieved tangi- jurisdiction. While the special remedies
ble results.
are subject to the bailout clause of secThe fourth objection is that section tion 4(a) of the act, the remedies of
5 does not prevent progressive changes section 3 can be Imposed indefinitely.
in voting laws by the covered jurisdicIn short, long after sections 4, 5, 6, and
tions. While it is true that section 5 does 8 are dead letters, section 3 will remain
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to allow a Federal or State court to require preclearance-theoretically forever. If the special coverage provisions
of the act are to be made permanent,
then the amendment in the nature of a
substitute should be adopted with a concomitant restriction on the retention of
jurisdiction by the court available under
section 3.
Also, as presently drafted, section 401
of H.R. 6219 opens up the remedies of
section 3 only to certain language or racial minorities. There is simply no reason to discriminate against Anglo ethnic
minorities by denying them access to a
remedy designed to prohibit voter discrimination.
Hence, I urge my colleagues to adopt
the amendment to strike section 401 of
H.R. 6219.
Another fundamental inequity in the
Voting Rights Act centers on locating all
actions for declaratory judgments
against the United States pursuant to
sections 4, 5, and 13 in the U.S. District
Court for the District of Columbia. This
specialized venue has been defended on
grounds of creating expertise in the
judges, saving the United States expenses
in defending litigation, and creating
uniform laws on the issue of voting
rights. However, none of these reasons
holds up under analysis.
Only 10 bailout suits, including 1
brought by the Attorney General to effectuate recoverage, have been brought
under the Voting Rights Act in its
10-year history.
Fourteen judges have sat on the three
judge panels in these suits; only two
have decided four cases and one has
heard three cases. The other 11 judges
have sat either once or twice. Only 3 of
these 10 cases resulted in decisions other
than consent decrees. Thus even in these
few cases, no expertise has been developed and the likelihood of nonuniform
decisions remains. Moreover, there is
simply no argument that the litigation
must be centralized in Washington, D.C.
to save the Government the cost of defending litigation in remote areas of the
country; only 10 suits have been filed in
10 years.
The only reason for prohibiting actions
from being brought in local U.S. Federal
district courts is a politically based distrust of the judges sitting in those courts.
The refusal of the supporters of H.R.
6219 to adopt an amendment permitting
local venue reveals the true hypocrisy of
those who steadfastly contend that this
act is not regionally oriented reconstruction legislation. With the imminent expansion of this act being a real possibility, it is time to allow States to sue in
local Federal district courts to reclaim
their sovereignty under the Constitution.
The inconvenience and cost of filing an
action for declaratory judgment should
no longer be a factor that a State must
weigh in determining whether to seek
relief from the act.
For these reasons, the amendment to
permit local venue in an action for a declaratory judgment should be passed.
A fundamental defect with the structure of H.R. 6219 lies in its expansion to
cover "language minorities", for example,
CXXI- 1026--Part 13

American Indians, Asian Americans,
Alaskan Natives, and persons of Spanish
heritage. As previously discussed, there
is no reason to deny relief to any group
affected by voting discrimination. It can
also be contended that the act should be
triggered based upon indications of discrimination against any ethnic group;
but if the trigger is to be selective, then
it should be rationally limited to groups
with respect to which the record indicates rampant discrimination.
The record with respect to this legislation is clear. The only language minority that was seriously considered was
persons of Spanish heritage. This was the
sole concern of H.R. 3501 and represented
the concern of the overwhelming number of witnesses. In fact, no witnesses
representing the needs of American Indians, Asian Americans, or Alaskan Natives even testified. The record makes no
reference to Alaskan Natives and only
scant reference to Asian Americans.
Similarly, reference to American Indians
is insubstantial. Yet each of these groups
was included in the legislation to dispel
the notion that this expansion, sponsored
by Representatives BADILLO, JORDAN, and
ROYBAL, was only for persons of Spanish
heritage.
To supplement a practically barren
record, I requested J. Stanley Pottinger
to indicate what evidence the Department of Justice had concerning Alaskan
Natives. He replied in a letter dated May
13, 1975, that he suggested using the
term "any single minority race or color
the native language of which is other
than English" in response to a request
from Chairman EDWARDS to draft expansion language. Mr. Pottinger said that
the reason for using this term, which
is substantially the same as "language
minorities" as currently defined in H.R.
6219, was that "legislation of this nature
should not single out individual racial
groups when there are several racial
groups which may be similarly situated."
He went on to add, "[tlhis is not to say
that any evidence has been presented to
us of a need for expansion of the coverage of the act to Alaskan Natives; we
have received no specific evidence regarding them." I must respectfully disagree with Mr. Pottinger that many
groups should be covered when the evidence at best justifies the inclusion of
only one group.
If citizens of Spanish heritage are to
be given special treatment, there -is no
reason to burden other States and political subdivisions where citizens of Spanish heritage are not present. Yet
this act will impose severe sanctions on
several jurisdictions whose residents include American Indians, Asian Americans, and Alaskan Natives. In order to
rectify this overinclusive expansion of
the act, amendments to strike Asian
Americans, Alaskan Natives, and American Indians from the definition of "language minorities" will be offered. The
record indicates that each of these
amendments should be supported by all
fair-minded Members.
If it'is the will of the Congress that
this act be extended for an additional
5 or 10 years, then it is exceedingly im-
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portant that the extension be done in
an efficient manner. If the intent is to
extend the act until 1985, then we should
not enact a provision that can freeze in
jurisdictions until beyond the year 2000,
as long as a less restrictive alternative
is available.
One such alternative was recommended during the hearings. Instead of
lengthening the period of purity from 10
to 15 or 20 years, the suggestion is to
merely prohibit a covered jurisdiction
from bailing out prior to August 6, 1985,
and to reduce the burden of proof back
to the original period of 5 years. This
has the simplicity of insuring that every
1980 reapportionment plan of a covered
jurisdiction will be subject to review. At
the same time, the future use of a test or
device will not result in the jurisdiction
being punished for 20 long years.
Those of my colleagues who believe in
rehabilitation and compassion should
lend their support to this amendment
to effectuate a straight forward extension of the act without imposing an
unintentional,
unconscionable
side
effect.
Before I complete an admittedly
lengthy debate on this subject, one last
topic deserves discussion and deliberation. Under the present law, it is legally
possible to vote more than once in a
Federal election. Section 11 of the act
deals with antifraud provisions prohibiting fraudulent registration, but as
previously indicated, fails to prohibit
voting more than once in a Federal election as long as valid registration has
been procured.
An amendment to close this loophole
has been drafted. Unbelievably, it was
defeated in subcommittee and full committee on partisan grounds. The amendment is not dilatory, nor is it deceitful.
It is merely a Republican amendment
designed to prevent the abuses that
occur in many parts of the country to
dilute every person's vote, including the
minority vote.
Consistent with the structure of section 11, the amendment requires criminal penalties to be imposed upon any
person who votes more than once in the
same Federal election, subject to certain
technical exceptions. Clearly, a person
evincing criminal intent to vote more
than once ought to be punished.
Mr. Chairman, it is inconceivable that
any Member can vote against an amendment to outlaw this insidious evil. Logic
and reason call for unanimous support
of this amendment.
In conclusion, we have seen that the
Voting Rights Act was designed to combat the disenfranchisement of minority
voters in this country. The inadequacies
of the present act and of HR. 6219 in
accomplishing this goal have been explicated in detail. Progressive, affirmative solutions have been proposed and
discussed to eliminate entrenched discrimination and to encourage minority
voter turnout.
Mr. Chairman, the Members of this
Congress have a choice. We can pass
H.R. 6219 and perpetuate the stench of
reconstruction legislation which does
more harm than good, or we can adopt
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bold new legislation which will encourage affirmative action by the States
to preserve and protect the voting rights
of all of the people. The time to act is
now.
Mr. EDWARDS of California. Mr.
Chairman, I yield 5 minutes to the
gentleman from Massachusetts (Mr.
DRINAN).
Mr. DRINAN. Mr. Chairman, I want to
commend the subcommittee on the hearings that amount to 1,500 pages, and for
the enormous work that has resulted in
this very historic legislation.
Mr. Chairman, there was a time in
our country, not so very long ago, when
only white men over the age of 21 who
owned property were allowed to vote.
Blacks, women, persons under 21, and
propertyless men were totally excluded
from the electoral process. In determining the number of Representatives
from each State to this House, the Constitution counted only three-fifths of the
blacks and omitted altogether untaxed
Indians. Thus while the "supreme law of
the land" proposed to establish a constitutional democracy, it in fact perpetuated an electoral aristocracy.
Since the period of Jacksonian democracy in the last century, however, we have
witnessed successful efforts, slow to be
sure, to expand the size and composition
of the electorate. The political process,
both at the State and Federal levels, has
accounted for much of the gain. First,
most property restrictions were removed.
Then denying the right to vote on account of race, color, or sex was prohibited by constitutional amendments. Recognizing the unfairness of age restrictions, voting eligibility was lowered from
21 to 18 years.
While the legislative bodies in the Nation were removing some of the barriers
to voting, the courts also sought to bar,
as a constitutional matter, artificial and
unreasonable limitations on the right to
vote which the legislatures declined to
remove. In a series of decisions, which
have accelerated in the last 10 years, the
U.S. Supreme Court has regularly invalidated voting restrictions. It is no
longer constitutionally acceptable for legislatures to enact franchise limitations
which are only rationally related to a
legitimate objective. The Supreme Court
has held that voting is a fundamental
right which cannot be infringed except
where a "compelling interest" or a "supervening necessity" requires it. The
Court has struck down poll taxes, durational residency requirements, and excessive candidacy fees. Only 3 weeks ago the
Court invalidated Texas laws which limited voting in bond elections to certain
taxpayers.
The bill before us marks another major
advance in extending the right to vote to
citizens previously excluded from the
electoral process. H.R. 6219 continues the
protection for certain minority voters
which we first enacted 10 years ago, and
it expands coverage of the Voting Rights
Act for the first time to certain language
minorities. This second feature of the bill
is particularly important because it removes discriminatory barriers which

States have erected to prevent non-English and illiterate persons from voting.
While the ultimate solution for such language minorities is through the educational process, this bill would allow these
citizens to vote now; they will not have
to await some distant, indeterminate
time when remedial educational programs might furnish sufficient skills to
comprehend the English-only elections
which are conducted almost universally
in America.
Apart from the general thrust of
H.R. 6219, I wish to address two particular provisions of this bill, sections 401
and 402. Both of these sections were proposed by me during the markup before
our subcommittee, and were subsequently
adopted as proposed. At the markup session before the full Judiciary Committee,
a motion to strike section 401 was overwhelmingly defeated. Another attempt
will be made on the floor to remove that
section; I trust it will also fail. I should
note that the substitute to be offered by
the gentleman from California (Mr.
WIGGINS), although greatly inferior to
H.R. 6219, contains provisions identical
to sections 401 and 402.
Section 401 amends section 3 of the
Voting Rights Act of 1965 to provide
parallel remedies to private litigants
which are now available to the Attorney
General. Under the present section 3,
whenever the Attorney General initiates
a voting suit to enforce the guarantees
of the 15th amendment, he or she may
ask the district court to impose the "special" remedies of the act which apply
automatically in covered jurisdictions.
In such suits, the court, in its discretion,
may suspend any "test or device," authorize the appointment of Federal registrars-examiners-and observers, and
require the defendant State or political
subdivision to submit any voting change
to the court or the Attorney General
prior to implementing it.
The amendment which I sponsored,
now section 401, would make the special
remedies of section 3 available to private
litigants. This is accomplished by adding
the phrase "or an aggrieved person" to
the appropriate places in section 3, specifying that either the Attorney General
or "an aggrieved person" may seek the
remedies of section 3 in any voting suit
to enforce the guarantees of the 14th or
15th amendments. Such suits may, of
course, be based directly upon those
amendments, see Bivens v. Six Unknown
Named Agents of FederalBureau of Narcotics, 403 U.S. 388 (1971), or upon
statutes enacted pursuant to them, such
as 42 U.S.C. 1971, 1973, and 1983.
With this amendment, we provide a
dual enforcement mechanism in the voting field as we have done in other areas
of civil rights. In the Civil Rights Act
of 1964, for example, Congress created
both private and governmental remedies
in the public accommodations and equal
employment opportunity titles of that
statute. Section 401 is intended to fill the
dual enforcement hiatus that now exists
in the Voting Rights Act.
The use of the phrase "aggrieved person" is intended to mirror its usage in
other Federal statutes. It is well-known
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and familiar phrase which has been employed by the Congress on many occasions and regularly interpreted by the
courts. We used the term in titles II and
VII of the 1964 act and in title VIII of
the 1968 act; a similar expression is contained in the Administrative Procedure
Act.
Needless to say, under section 401, only
an "aggrieved person" will have standing
to seek the remedies of section 3. Because
voting is a fundamental right which lies
at the heart of government based on the
consent of the people, it is our intention
to give the phrase the broadest meaning
the Constitution will allow so that all
barriers to the right to vote may be challenged in a proper legal proceeding. The
report of the Judiciary Committee on
this bill makes that perfectly plain.
In addition it must be stressed that
the term "aggrieved person" should not
be limited to a natural person. Ordinarily the voter, or potential voter, who is
injured will be the initiator of legal action to correct illegal restrictions on the
franchise. There may, however, be a
number of circumstances when that is
impossible or impractical. In such cases,
an "aggrieved person" may be an organization representing the interests of the
victims or a person who, although not a
member of the excluded class, is nonetheless adversely affected by the challenged act or practice.
The standing of such persons to bring
suit is not a novel concept as the courts
have long recognized such interests. In
Trafficante v. Metropolitan Life Insurance Co., 409 U.S. 205 (1972). NAACP v.
Button, 371 U.S. 415 (1963), and Barrows
v. Jackson, 346 U.S. 249 (1953), the Supreme Court held that individuals and
organizations, other than the direct victims of the discrimination or members
of the protected class, have standing to
challenge exclusionary practices. Congress, of course, cannot go beyond the
limits which article III of the Constitution places on the jurisdiction of the
Federal courts. But we can legislate to
the outer perimeters of that authority,
and that is what we mean to do here.
I should note additionally that the
thrust of section 3 is to authorize the
application of the "special" remedies of
the Voting Rights Act to noncovered
jurisdictions since they already apply to
covered areas. There may be circumstances, however, when a private litigant
wishes to invoke the authority of the
Federal court so that it may apply and
supervise the implementation of the section 3 remedies in States or political
subdivisions already covered by the act.
Section 401 would allow an aggrieved
person to ask a Federal court to apply
section 3 remedies to a presently covered
jurisdiction for such purposes.
Mr. Chairman, I also wish to comment
on section 402, a provision which I offered as an amendment during the markup. This section authorizes the court, in
its discretion, to award a reasonable attorney's fee to the prevailing party in a
voting suit. This provision is extremely
important if the dual enforcement
scheme envisioned by section 401 is to
be effective. We cannot expect private
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litigants, especially minorities, to bear
the tremendous costs of instituting suit
to remedy unlawful voting practices. In
the wake of the recent decision of the
Supreme Court in Alyeska Pipeline Service Co. v. Wilderness Society, No. 73-1977
(May 12, 1975), the importance of section 402 is underscored. In that case, the
Court held that counsel fees are not
ordinarily recoverable, even by "private
attorneys general," in the absence of a
statute authorizing them. No such statute presently exists for voting suits.
Section 402 takes on added significance
when it is considered that the ordinary
plaintiff in a voting suit is seeking only
an injunction. Thus the need for recovering counsel fees is even greater than
might be in the case where damages are
also obtained. Consequently, under section 402, a successful litigant seeking to
secure voting rights "should ordinarily
recover an attorney's fee unless special
circumstances would render such an
award unjust." Newman v. Piggie Park
Enterprises,Inc., 390 U.S. 400, 402 (1968)
(per curiam). Of course, even if damages are awarded, counsel fees would
still be appropriate.
The provision for attorney fees in section 402 is available in "any action or
proceeding to enforce the voting guarantees of the 14th or 15th amendment."
Such litigation would include not only
suits based directly on those amendments, but also cases based on statutes
passed pursuant to them, such as 42
U.S.C. 1971, 1973, and 1933. The phrase
used are words of inclusion, not limitation. To the same extent, the provision
is available to the State court as well as
the Federal court litigant. This is the
scheme we enacted in the Federal Fair
Housing Act, 42 U.S.C. 3612, and that is
the result we desire here. Private litigants, particularly, should have the option of choosing local courts since they
may be more convenient forums. In such
instances, section 402 counsel fees ought
to be available to them.
Section 402 uses the phrase "prevailing party" in defining who should recover counsel fees. That language is
meant to be as broad as the phrase "aggrieved person" contained in section 401.
Both should be liberally construed to effectuate the purpose of these sections:
to achieve broad-scale compliance with
voting proscriptions. "Prevailing party"
would include an individual as well as an
organizational plaintiff. It might be the
party who originally brought the suit or
it might be an intervenor. See Thomas v.
Honeybrook Mines, Inc., 428 F. 2d 981
(3rd Cir. 1970), cert. denied 401 U.S. 911
(1971). In bailout suits instituted by
covered jurisdictions against the United
States, it would also include a private
person who intervened as a defendant
or participated as a third-party plaintiff, to urge the district court not to allow the State or political subdivision to
remove itself from coverage under the
act.
Consequently to recover attorney's
fees, it is not necessary that the "prevailing" party succeed in obtaining an
injunction against an offending State or
political subdivision. An intervenor in a
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bailout suit, for example, would "prevail" when the district court denied relief to the plaintiff government. Furthermore a litigant would "prevail" when the
law suit causes the jurisdiction to alter
practices which adversely affect voting
rights even though the court might conclude that formal relief, such as an injunction of declaratory judgment, is unnecessary as a matter of equity.
Under a similar provision for attorney's fees in Title VII of the 1964 Civil
Rights Act, the courts have allowed such
awards in those circumstances. Parham
v. Southwestern Bell Telephone Co., 433
F. 2d 421 (8th Cir. 1970) ; Brown v. Gaston County Dyeing Machine Co., 457 F.
2d 1377 (4th Cir.), cert. denied 409 U.S.
982 (1972). Similarly, if the litigation
terminates in a consent decree, it would
be appropriate to award counsel fees.
Aspira of New York, Inc. v. Board of
Education of the City of New York, 65
F.R.D. 541 (S.D.N.Y. 1975). And, of
course, plaintiffs who bring so-called
"test cases" would clearly be entitled to
such fees. Lea v. Cone Mills Corp., 438
F. 2d 86 (4th Cir. 1971); see also Evers
v. Dwyer, 358 U.S. 202 (1958).
In appropriate circumstances, I should
add, a court is also authorized to award
counsel fees as a matter of interim relief
pending the outcome of the case. The
word "prevailing" does not require the
entry of a final order before fees may be
recovered. See Bradley v. School Board
of the City of Richmond, 416 U.S. 696
(1974); Mills v. Electric Auto-Lite Co.,
396 U.S. 375 (1970).
In exceptional circumstances, the
phrase "prevailing party" might also include a defendant. The standard for
awarding counsel fees to a prevailing defendant, however, is not the same as for
a prevailing plaintiff. If it were, the risk
to the disadvantaged, minority litigant
might be so great that it would discourage law suits to remove barriers to voting. In the Alyeska case, supra, the Supreme Court indicated that the liberal
test for awarding fees announced in
Newman against Piggie Park was intended to apply only "to the successful
plaintiff."
Furthermore such defendant governmental units are much better able to bear
the expenses of litigation. When they are
required to pay counsel fees, they draw
from the common treasury (including,
incidentally taxes paid by the plaintiffs).
See Bradley case, supra. Such resources
are not available to minority litigants.
Thus it is intended that a m'-h more restricted test be applied when the "prevailing party" is a State or political subdivision, or its officials.
A court might award counsel fees to
defendants on those rare occasions
when they must "defend against unreasonable, frivolous, meritless or vexatious
actions brought by either private parties
or the Government." United States Steel
Corp. v. United States, 385 F. Supp. 346,
348 (W.D.Pa. 1974). As long as the plaintiff has initiated the action "in good
faith," however, counsel fees should not
be awarded to a prevailing defendant.
See Richardson v. Hotel Corp. of America, 332 F. Supp. 519 (E.D.La. 1971),
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aff'd without published opinion 468 F. 2d
951 (5th Cir. 1972).
Mr. Chairman, I therefore urge all my
colleagues to vote in favor of H.R. 6219,
and to reject all amendments which
would weaken or dilute its provisions.
Mr. BUTLER. Mr. Chairman, will the
gentleman yield?
Mr. DRINAN. I yield to the gentleman
from Virginia.
Mr. BUTLER. I thank the gentleman
for yielding.
I regret I used my time up before I
could yield to the gentleman.
I appreciate the gentleman's yielding
to me as I do think it is important to
advise that the Attorney General of the
United States in a very learned letter of
very recent origin, which inadvertently
came into my hands, has stated that the
effect of the Butler "bailout"-and I
quote:
does not legislatively negate the doctrine for
Gaston County, but it does allow the jurisdiction to demonstrate its compliance with

all of the goals of the act for a substantial
period of time.

I mention this so that the gentleman
will understand that my purpose is not
to negate Gaston County, which I judge
is the gentleman's only objection to the
impossible bailout.
Mr. DRINAN. Would the gentleman
agree that his amendment does in effect
repeal not merely Gaston County against
the United States but also Virginia
against the United States, another Supreme Court decision?
Mr. BUTLER. If the gentleman will
yield, it was a per curiam decision of the
Supreme Court of the United States in
Virginia against the United States which
did not allow any covered State an opportunity to prove its way out from
under the act. Because it was conclusively presumed that the literary test
was used to discriminate against minorities.
Yes, it does overcome that by giving
ourselves the opportunity to develop, to
prove our way out of section 5, and protect the constitutionality of our legislation.
Mr. DRINAN. But would the gentleman be able to respond to the key factor
in that particular decision, namely that
for a number of years the particular
State in question did in fact maintain
its inferior schools and that the whole
legislative history of the Voting Rights
Act suggests and makes overwhelmingly
clear that the purpose of this act was to
give every citizen, regardless of his lack
of training in literacy, an equal opportunity to vote. If blacks had had separate
but equal, but truly unequal, opportunity,
then they were simply not in a position
to live up to the literacy test even if that
is of a meaningless character? That is
the basic constitutional thrust and, with
all due deference, I have not heard the
gentleman from Virginia speak to that.
Mr. BUTLER. One reason the gentleman from Massachusetts has not heard
me speak to it is because I have not had
the opportunity to speak to it but if the
gentleman will yield, I would like to say
the requirements in Virginia was not like
the literacy test in other States. I men-
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tion this because we have in the record
no indication, and this has been affirmed
many times, that there was discrimination in the application of even our
modest literacy test, which has been
since repealed. It did not require that the
applicant read and write the Constitution or interpret portions of it. It required only that a prospective voter make
application in his own handwriting on a
form supplied by the registration officer.
No evidence was presented to the district
court in Virginia against the United
States that such a test had been applied
in a discriminatory manner during the
10 years preceding the filing of this action. All the evidence was to the
contrary.
Even in 1961 the Court reported that
Virginia unlike many Southern States
did not practice discriminatory voting
processes. The Attorney General of Virginia conducted an extensive factual investigation into the manned in which
Virginia's test had been applied during
the previous 10 years. That showed the
test had no significant impact in disqualifying voters, black or white, in Virginia.
Despite that, the Supreme Court nevertheless found Virginia had to comply
with the act. But in doing so, we find
Virginia was commended by the Court
for its good faith effort in voter registration in the sixties. Yet despite all this:
because of the Gaston doctrine, Virginia
would not be able to prove its way out of
the act.
The CHAIRMAN. The time of the gentleman from Massachusetts has expired.
Mr. BUTLER. I yield to the gentleman
from Massachusetts 3 additional minutes.
Mr. DRINAN. Mr. Chairman, I thank
the gentleman from Virginia for requesting the additional time for me.
I am inclined to think the gentleman
from Virginia misconstrues the Gaston
decision of June 2, 1969, by the Supreme
Court. This opinion explicitly disclaims
any per se rule; it notes that the Court's
decision below is premised not merely on
Gaston County's maintenance of a dual
system but on substantial evidence that
the county deprived its black residents of
equal educational opportunity, a fact
which is turn deprived them of equal
opportunity to pass the literacy test.
If the gentleman from Virginia wants
to reverse this decision completely the
burden is on him to prove the justice
of a reversal of such a decision.
Mr. EDWARDS of California. Mr.
Chairman, I yield 2 additional minutes
to the gentleman from Massachusetts.
Mr. DRINAN. In conclusion, Mr. Chairman, I urge all my colleagues to vote
for this monumental legislation, to vote
in favor of H.R. 6219 and to reject all
amendments which would weaken or dilute its provisions.
Mr. BUTLER. Mr. Chairman, I yield
10 minutes to the gentleman from Ohio
(Mr. KINDNESS).
Mr. KINDNESS. Mr. Chairman, the
Voting Rights Act has served its purpose.
The testimony before the subcommittee
shows overwhelmingly that registration

and voting by black Americans, and in
particular in the covered States, has increased dramatically since the enactment of the Voting Rights Act. Strong
indications of the change in the attitude
of most citizens throughout our land is
shown in the record.
Now, however, some fear and some reticence remains in certain areas that voting and registration may carry with the
rights, some risk. That feeling is not limited to identifiable minority group members. Therefore, it could be argued that
the Voting Rights Act need not be extended. I believe that the Voting Rights
Act should be extended, but point out
that the Voting Rights Act is not the
only protection that is available, however. The poll tax, of course, has been
done away with. The Civil Rights Act
remedies are still available, and section
3 of the Votings Rights Act is already
permanent protection.
The basic question before us is whether
the extraordinary provisions of sections
4 and 5 of the Voting Rights Act should
be continued in force. If so, for what
period of time? If so, under what modifications and what provisions.
I would like to suggest that there are
modifications that are necessary. Our
colleague, the gentleman from Virginia
(Mr. BUTLER) has already indicated one
great need. The law, as it is, is not
dynamic. It is static. It does not encourage improvement in the performance of
the States. That, indeed, should be
changed.
There are amendments that we can
find in the CONGRESSIONAL RECORD at
page H4591 of May 21, 1975, that I will
seek to gain the support of the membership on tomorrow which would make
other modifications. One would have to
do with the period of purity, as I call it,
necessary to obtain a declaratory judgment on the part of the State to "bail
out" from under the coverage of the Voting Rights Act.
Section 4 of the Voting Rights Act
presently provides that a State may free
itself from the special coverage of section 4 by filing a declaratory judgment
in the U.S. District Court for the District
of Columbia and proving that for the
past 10 years the State had not used a
test or device requirement to vote on
the basis of race or color.
Hence, if a State transgresses the law
and uses a test or device with the prohibited effect, it must wait 10 years before it can successfully escape the onerous special provisions of the Voting
Rights Act.
Historically, this "period of purity"
was originally set at 5 years in the Voting Rights Act of 1965. When the Voting
Rights Act was amended in 1970, the
proponents sought to extend it by changing the period of purity from 5 years
to 10 years. This had the effect of freezing the States then under the act because of transgressions in 1964.
In 1975, the Voting Rights Act will
again undoubtedly be extended for 5 or
10 years. The proposed method of extension again lengthens the period of
purity. While this will freeze the States
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presently covered by retaining 1964
transgressions for another 5 or 10 years,
it has the disadvantageous repercussion
of punishing a future transgression for
15 or 20 long years.
For example, if Virginia were to employ a test or device in derogation of the
act in 1984, the special coverage provisitons would apply until the turn of the
century, as the bill is now worded.
This amendment I will propose seeks
to accomplish the goal of extension,
while at the same time retaining a reasonable "period of purity" in order that
future transgressions will not carry an
inordinately long penalty.
A second thing that is needed by way
of modification is to allow the States to
litigate with regard to the declaratory
judgments we have been discussing in
the Federal district court that is local to
that State, rather than everyone having
to come to the U.S. District Court for
the District of Columbia. I think it is
quite apparent that the District of Columbia is not the most convenient forum
for these matters. The States that are
covered or that will be covered under the
language of the act as it now stands
would have to come from great distances
to litigate here in the U.S. District Court
for the District of Columbia; bring witnesses and everything that is necessary
to the decision of the declaratory judgment action, rather than being able to
go into the U.S. district court for the
district involved in that State.
I would point out one more modification that is very necessary, I think, which
has been discussed here already, in the
opposite direction, by our colleague from
Massachusetts (Mr. DRINAN). That is the
matter of an aggrieved person being able
to bring an action, in addition to the Attorney General, to obtain the extraordinary relief afforded under the act. Assuming that the committee language is
retained in the bill, there is the need, I
believe, to strike this particular language
which says that an aggrieved person canbring this action.
We should notice, first of all, that
these are extraordinary remedies that
are provided at present only to the Federal Government to encroach upon the
proper constitutional area of the States
which are covered under the act. The
reason for that and the justification for
that is the past malpractices of the
States which have, for this period of
time since 1965, been denied their normal
constitutional function. Now, it is being
suggested, in the language of the bill
as it comes to the House floor, that any
aggrieved person should be able to bring
an action which could bring about the
application of these extraordinary remedies.
Mr. DRINAN. Mr. Chairman, will the
gentleman yield?
Mr. KINDNESS. I yield to the gentleman from Massachusetts.
Mr. DRINAN. Mr. Chairman, would
the gentleman be opposed to including
the provisions which are presently included in the Civil Rights Act of 1964,
and also in the Housing Act of the Congress in title II and title VIII of the
1964 act, and title VIII of the 1968 act?
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The precise language that we now incorporate in the Voting Rights Act was
included in those acts. Would the gentleman, therefore, be suggesting that we
are to wipe out all the dual enforcement
procedures in virtually all previous civil
rights bills?
Mr. KINDNESS. I think the gentleman makes an excellent point. What we
are considering here is not the Federal
Civil Rights Act and its connection with
other laws already on the books.
We are talking here only about the
Voting Rights Act, which provides an extraordinary set of remedies, and which
provides for the extraordinary flow of
actions which may be put into place by
the court in the event certain findings
are made, at the behest of the Attorney
General.
I would suggest that the possibility of
any aggrieved person being able to bring
about the set of remedies that provides
for Federal examiners and the whole
works, including preclearance with the
court, is of such an unusual nature that
it is really foreign to the type of statutory provision of which the gentleman
from Massachusetts speaks. It is an entirely different set of circumstances, and
I differentiate on that basis.
I would suggest that these modifications are very necessary in order to bring
the Voting Rights Act into line so that it
will be broadly supported.
As a member of the subcommittee, I
have spent a reasonable amount of time
on this bill, but I cannot pretend to
know or foresee all of the results which
may flow from the enactment of this
bill as the law of the land. I can only
say that the proper constitutional rule
of the individual States which comprise
and support this Nation as a Republic
should be reinstated to them as soon as
possible, consistent with the protection
of the rights of all citizens to vote and
participate in our Republic. The conditions under which this law is extended
must be reasonable and consistent with
that principle, in order to be respected
by the people of the Republic generally.
We must not petrify the law.
The tendency to emulate the dinosaur
and other extinct creatures should be
removed.
Mr. EDWARDS of California. Mr.
Chairman, I yield 8 minutes to the gentleman from New York (Mr. BADILLO).
Mr. BADILLO. Mr. Chairman, I rise in
support of this legislation, and I rise
in support of this legislation in full,
without amendment, as it is.
Mr. Chairman, I want to say that I
was a member of the subcommittee, and
I want to commend the chairman of the
full committee, the gentleman from New
Jersey (Mr. RODINO).

I want to par-

ticularly commend the gentleman of the
subcommittee, the gentleman from California (Mr. EDWARDS) for giving us all
an opportunity to present our points of
view and to present whatever witnesses
we had so that we could make sure that
the Voting Rights Act of 1975 was an
improvement over the Voting Rights Act
of 1965 and 1970.
Mr. Chairman, I particularly appreciate the opportunity, because I became a
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member of the Committee on the Judiciary because I felt that this can be the
most important legislation of this session of Congress, in terms of seeing that
everyone understands that the spirit of
the 1960's which led to the Voting Rights
Act of 1965 is still alive in the 1970's,
and in terms of seeing to it that everyone
understands that we mean to insure that
there will be a full opportunity for everyone in this country to vote.
Mr. EDWARDS of California. Mr.
Chairman, will the gentleman yield?
Mr. BADILLO. I will certainly yield
to the gentleman from California.
Mr. EDWARDS of California. Mr.
Chairman, I would like to point out to
the Committee that the gentleman from
New York (Mr. BADILLO) and the gentlewoman from Texas (Miss JORDAN) and
the gentleman from California (Mr.
ROYBAL) all shared the honor of being
the authors of titles II and III of the
bill, which constitute its great forward
step in civil rights and voting rights in
the United States, and all three, particularly the gentleman in the well now,
should be commended.
Mr. BADILLO. Mr. Chairman, I thank
the gentleman.
Mr. Chairman,I want to point out that
the gentlewoman from Texas (Miss
JORDAN) is here, as well as the gentleman
from California (Mr. ROYBAL), and that
we saw to it that these hearings were
structured so that those who wanted to
testify would have an opportunity to do
so. There were people who came from
all parts of the country, particularly to
testify on the question of extending the
act to include the new language minorities.
We had individuals such as Mrs. Vilma
Martinez, the president and general
counsel of the Mexican-American League
Defense and Education Fund; Mr. Jack
John Olivero, the director of the Puerto
Rican Legal Defense and Education
Fund; Mr. Leonard Castillo, the comptroller of Houston, Tex.; and many
others. All of them documented the fact
that there exists today barriers to registration, barriers to voting, and barriers
to candidacy in the areas affected by the
language minorities which make it essential that the Voting Rights Act be
extended to include them as well.
Mr. Chairman, it was for that reason
that the gentlewoman from Texas (Miss
JORDAN), the gentleman from California
(Mr. ROYBAL), and I submitted a bill
together, at the end of the hearings,
which became the basis for title II and
title III.
I want to point out to the Members
that title II and title mI, as already enacted, are really very limited provisions which admittedly do not cover all
of the areas that should be covered, but
merely try to establish the principle that
the language minorities are entitled to
the same protection that presently exists
in the Voting Rights Act for other
groups. The reason that we specifically
refer to the protections of the 14th
amendment was because of the fact that
the Spanish-speaking groups may be of
one racial group or another. They might
be white; they might be black; they

might be Indian; or they might be a
mixture of two or three different groups.
In order to insure that all of them would
be covered, whatever their background
be, we provided that the protections of
the act shall include not only the protections guaranteed by the 15th amendment, but the protections guaranteed by
the 14th amendment as well.
We sought to maintain precisely the
same structure that presently exists in
the act, and that is the reason that in
title II the trigger mechanism that is
retained is identical to the mechanism
in the 1965 act. That is the principle that
the jurisdictions to be covered will be
those where less than 50 percent of the
persons of voting age were registered to
vote or actually voted.
The only change we made was that in
the definition of "test" or "device" we
provided that a test or device shall be
considered to exist where there are more
than 5 percent of the people of a single
language minority and the ballots are in
English only. It is for that reason, when
that test is applied, that we get a certain
number of additional covered jurisdictions.

Mr. BUTLER. Mr. Chairman, will the

gentleman yield?

Mr. BADILLO. I yield to the gentleman from Virginia.
Mr. BUTLER. As I understand it, there
is no evidence that would indicate the
necessity for extending the act to
Alaskans.
Mr. BADILLO. I remember that the
gentleman was a member of the subcommittee when the Assistant Attorney
General, Mr. Pottinger, testified. He had
requested that we go beyond merely a
one-language minority. Does the gentleman remember that I asked him whether
he would be willing to agree to have only
persons of Spanish heritage, and he felt
that other groups should be included. It
is at the request of the Attorney General
that the language minorities are extended to include not only Spanishspeaking persons or persons of Spanish
heritage, but the Alaskans and the
Indians.
Let me just make one other point:
Alaska was included, in fact, under the
previous act, and the Alaskans would
technically be included under the 15th
amendment as well as the 14th because
they are members of a separate race.
It is clear that under this provision
in title II, since Alaska has already been
bailed out, it would be possible for the
Alaskans to bail out again if this provision were to be enacted.
Mr. BUTLER. Mr. Chairman, if the
gentleman will yield further, along these
lines, it is perfectly clear that the extension to the Alaska Natives was not
based on research in that area, and indeed, Mr. Pottinger, the Assistant Attorney General, wrote us to this effect
on May 13:
This is not to say that any evidence has

been presented to us of a need for expansion

of the coverage of the Act to Alaskan natives.
We have received no specific evidence regarding them.

The gentleman is familiar with that
statement from the Attorney General;
is he not?
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Mr. BADILLO. That is right.
Mr. BUTLER. I thank the gentleman.
Mr. BADILLO. I do want to point out,
as I said earlier, that the Alaskans will
be covered in any event under the 15th
amendment. The new problems with respect to Alaskans are not under title II
because the Alaskans went through that
already in 1965 and 1970. The new problems arise with regard to title II,however, on the question of a bilingual
ballot, and this problem arises in view of
the fact that certain of the languages
that are spoken in Alaska are not written
languages, and therefore a difficulty
arises as to that.
Mr. GOLDWATER. Mr. Chairman,
will the gentleman yield?
Mr. BADILLO. I yield to the gentleman from California.
Mr. GOLDWATER. Mr. Chairman, my
understanding of this bill is that the language of a minority has nothing to do
with regard to whether the minority
speaks English or not, but, for instance,
persons who have Spanish surnames,
they would be classified in the language
minority.
Mr. BADILLO. That is right.
The term "language minorities" so far
as the Spanish-speaking people are
concerned, is defined by the legislation
as persons of Spanish heritage, and the
reason for that is that there are different definitions in the census, one of
persons of "Spanish origin" and another
of persons of "Spanish heritage." The
more limited term used was persons of
Spanish heritage, and that is why that
language is used.
The CHAIRMAN. The time of the gentleman has expired.
Mr. EDWARDS of California. Mr.
Chairman, I yield 3 additional minutes
to the gentleman from New York.
Mr. BADILLO. I thank the gentleman
for yielding me the additional time.
Mr. GOLDWATER. Mr. Chairman, if
the gentleman will yield still further: in
other words, this is based on their name,
and not on whether they can speak English or not?
Mr. BADILLO. That is right. It is based
on persons of Spanish heritage, which
is the census definition. However, there
have to be certain factors that do exist.
First, that there be a jurisdiction where
less than 50 percent of the people were
registered to vote, or voted in 1972; record, that there be more than 5 percent
of persons of Spanish heritage, and in
that case; third, of course, that there
had been no ballots in a language other
than English. In that case the provisions
of title II would apply. But, as I have
indicated, this is a very limited number
of cases throughout the country. It is
for that reason that title III was put
in the bill. Title III does not bring about
the full provisions of the Voting Rights
Act into each jurisdiction, title III merely provides that there shall be a bilingual
ballot, and no other condition, where
more than 5 percent of the people are of
Spanish heritage, and they have a literacy rate that is lower than the national
average. If those conditions exist, then
the jurisdiction will be covered by title
III.
So that essentially there are two total-

ly different triggering mechanisms, one
which brings a jurisdiction within full
coverage of the Voting Rights Act in
terms of the power of the Attorney General, and another one, in title III, which
merely provides that there shall be multi-lingual elections, and does not give
the Attorney General any more powers.
Mr. GOLDWATER. If the gentleman
will yield still further, does this still authorize the Bureau of the Census to do
anything other than what it is doing today, or does it give them added power
to go in, in more detail, into the lives of
people, or their backgrounds?
Mr. BADILLO. Not to go into more
details. The Bureau is required to conduct special studies in order to determine
compliance; that is, to take more regular
samples to determine, first of all, the
exact percentage of a single-language
minority or, second, whether or not the
literacy rate in a given jurisdiction has
improved over a period of time, but we
do not require any additional information than would otherwise be borne by
the Bureau of the Census, only that we
require such information more often, and
hopefully in a much more systematic
way that we have gotten it up to now.
Mr. WIGGINS. Mr. Chairman, will the
gentleman yield?
Mr. BADILLO. I yield to the gentleman from California.
Mr. WIGGINS. Mr. Chairman, title II
requires that the ballots in an appropriate jurisdiction be printed in the language of the minority; does it not?
Mr. BADILLO. That is right.
Mr. WIGGINS. The gentleman has
spoken in terms of a bilingual ballot, but
you really must assume the possibility of
a trilingual ballot, or a multilingual ballot; do you not?
Mr. BADILLO. It is possible, yes.
Mr. WIGGINS. Let us talk about Indians. Would the act require the ballot to
be printed in the dialect of the Indian?
Mr. BADILLO. If the other conditions
were met, yes.
Mr. WIGGINS. If the gentleman will
yield further, how many dialects are
there of Indians?
Mr. BADILLO. I have no idea.
Mr. WIGGINS. If I told the gentleman
that there are over 160, would that strike
the gentleman as being wrong?
Mr. BADILLO. No, but I would doubt
that there would be a single jurisdiction
where there would be more than 5 percent of Indians who would be speaking
the 160 languages. We know, of course,
the reality is that Indian tribes like all
other people live together, and generally
a tribe would be living within one jurisdiction, so a tribe would ordinarily speak
one dialect.
Mr. Chairman, the enactment of H.R.
6219 could represent a further advancement in civil rights by continuing to
provide needed protections, previously
covered jurisdictions, and by extending
the vital protections of the Voting Rights
Act to Hispanic Americans and members
of other language minority groups.
Specifically, the bill would add a subsection to section 4 of the act. The new
subsection (f):
First, sets forth congressional findings
relative to voting discrimination against
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citizens of language minorities who suffer from illiteracy in the English language because of unequal educational
opportunities. This subsection further
declares the necessity to eliminate such
discrimination by prohibiting Englishonly elections, and by prescribing other
remedial devices.
Second, prohibits States and political
subdivisions from enacting any voting
qualification, or prerequisite to voting, or
standard, practice or procedure to deny
or abridge the right to vote of any citizen because he is a member of a language
minority group.
Third, expands the definition of the
phrase "test or device." A jurisdiction is
determined to employ a test or device
if more than 5 percent of the citizens of
voting age residing in the jurisdiction
are determined by the Director of the
Census to be members of a single language minority; and the jurisdiction, in
the 1972 Presidential election, provided
any registration or voting notices, forms,
instructions, assistance, or other materials relating to the electoral process, including ballots, only in the English
language.
Fourth, requires that whenever any
jurisdiction subject to this section provides any registration or voting materials-as defined above-it shall provide
them in the language of the applicable
minority group as well as in the English
language.
Title II of H.R. 6219 also contains a
specific separability clause with respect
to the amendments made by this bill to
the act. This separability clause is of
particular importance in this bill because
it should be the demonstrable intent of
Congress that the extension of the Voting Rights Act of 1965 not be impaired
by a challenge to the constitutionality
of the provisions of this bill which would
expand the coverage of the act.
Title III of H.R. 6219 would amend the
Voting Rights Act of 1965 to ban the use
of English-only election and registration
materials and assistance until 1985 in
those States and political subdivisions
not covered by the special provisions of
the act, but which have a substantial
concentration of language minorities and
where the illiteracy rate in English of
such persons is above the nationwide illiteracy rate in English for all persons of
voting age.
Under title III, citizens of language
minority groups who have been excluded
from the political process because of their
inability to speak, write, or understand
English would be provided some assistance through bilingual election procedures. In contrast to title II of the bill,
such assistance under title II would
require a minimum of Federal intrusion
into State affairs and would not set into
operation all the stringent requirements
of other sections of the Voting Rights
Act.
The less stringent provisions of title
III are based largely on unequal educational opportunities. The evidence indicates a close and direct correlation between high illiteracy among these groups
and low voter participation. For example, the illiteracy rate among persons of
Spanish heritage is 18.9 percent, among
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Chinese is 16.2 percent and among
American Indians is 15.5 percent, compared to a nationwide illiteracy rate of
only 4.5 percent for Anglos. In the 1972
Presidential election 73.4 percent of Anglos were registered to vote compared to
44.4 percent of persons of Spanish origin.
The high illiteracy rate among these
language minorities is not coincidence. It
is the result of the failure of State and
local officials to afford equal educational
opportunities to members of language
minority groups. While title III will not
correct the deficiencies of prior educational disparities, although that may be
a necessary concomitant, it will permit
persons disadvantaged by such inequality
to vote now.
A State or political subdivision would
be covered under title III of H.R. 6219
if a single language minority comprises
5 percent of the total voting age citizen
population, and if the illiteracy rate of
that group is greater than the national
average. For purposes of this title, "illiteracy" is defined as failing to complete the fifth primary grade, the level
at which a minimum comprehension in
English ordinarily would be achieved.
It is clear, therefore, that the present
legislation is carefully and narrowly
limited in its impact. Nevertheless, it
serves notice to all local jurisdictions
that Congress does not mean to either
retreat or to stand still in asserting its
authority to enact legislation under the
14th and 15th amendments to insure that
the right to vote becomes a meaningful
right available to all citizens.
The CHAIRMAN. The time of the gentleman has expired.
Mr. BUTLER. Mr. Chairman, I yield
5 minutes to the gentleman from California (Mr. WIGGINS).
Mr. JOHNSON of Colorado. Mr.
Chairman, I make the point of order that
a quorum is not present.
The CHAIRMAN. Evidently a quorum
is not present.
The Chair announces that he will
vacate proceedings under the call when
a quorum of the Committee appears.
Members will record their presence by
electronic device.
The call was taken by electronic device.
QUORUM

CALL

VACATED

The CHAIRMAN pro tempore (Mr.
STUDDS). One hundred Members have appeared. A quorum of the Committee of
the Whole is present. Pursuant to rule
XXIII, clause 2, further proceedings under the call shall be considered as
vacated.
The Committee will resume its business.
The Chair recognizes the gentleman
from California (Mr. WIGGINs).
Mr. WIGGINS. Mr. Chairman, my first
purpose in taking the well is to underscore the importance of what we do here
today and tomorrow. The Voting Rights
Act of 1965, as amended in 1970 and as
now proposed for amendment in 1975, is
probably the single most important act
passed by the Congress of the United
States with respect to the exercise of the
franchise since the adoption of the 15th
amendment.

HOUSE

This is critically important legislation.
Now, given the importance of this bill,
it is important to review its efficacy and
the rationality of the procedures adopted
in the act to achieve the benefits intended.
It is my contention, Mr. Chairman and
members of the committee, that the triggering mechanism under the act is, in
the light of present day circumstances,
irrational and ought to be improved.
There will come a time tomorrow when
I shall offer a substitute which is designed to improve this act, to make it a
better act, to make it more rational more
logical, in light of today's circumstances.
What is wrong with the trigger which
this Congress imposed upon the country
in 1965? Let me give the Members an answer to that question in the following
way: The whole theory of the Voting
Rights Act is that the right to vote
should not be denied or abridged by reason of racial discrimination. The emphasis is on the right to vote.
We were mindful in 1965 that there
were many techniques for denying and
abridging the right to vote and a caseby-case remedy was totally undesirable
and unrealistic.
Accordingly, we adopted a triggering
mechanism which presumed discrimination where certain facts existed historically. The facts which triggered the presumption were the presence of a test or
device in 1964, and the failure of voters to turn out in the 1964 election. If
those two things existed, then the Congress rebuttably presumed that discrimination existed within that jurisdiction.
The presumption was merely rebuttable because a jurisdiction had the right
to bail out from under the act by demonstrating to the U.S. District Court in
the District of Columbia that, in fact, it
had not discriminated against blacks in
its voting practices. The key was to look
to historical events, to what happened in
1964, to presume discrimination for a
period of 5 years into the future.
When we extended this act in 1970, we
continued to apply the 1964 trigger, as
the Members all know. We added a refinement to it, but basically if a jurisdiction erred in 1964, it was going to be
covered for a period of 10 years. We continued to rely upon historical facts rather than on current reality.
I contend, Mr. Chairman, that we can
make this act a better act if we look to
current circumstances rather than to
what happened 10 years ago. With that
in mind, I have proposed a substitute.
The substitute makes this bill permanent
legislation. It does not extend it for a
period of 5 years or 10 years; it is a permanent act of Congress, and I think that
is a desirable thing to do.
Second, it modifies the triggering
mechanism so that a jurisdiction would
be covered if two things occurred: That
there were 5 percent of more black citizens or brown citizens within the jurisdiction at the time of the most recent
general election. Those are the only two
covered minorities in my substitute. Indians are not; Asian Americans are not;
Alaskan Natives are not; only blacks and
browns.
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If 5 percent of blacks or browns are
within a jurisdiction at the time of the
most recent general election, and if those
designated minorities fail to vote-not
historically, but in the most recent general Federal election-at a rate of 50 percent or more, then that is a sufficiently
suspicious circumstance to cause the
Congress of the United States to require
preclearance of that jurisdiction's voting
practices to insure the absence of discrimination.
Clearly such an approach is much
more rational than the current trigger,
Mr. Chairman. The Members understand
that in the year 1976 if a jurisdiction in
Georgia, for example, had every single
black vote, every one, it would still remain covered under the act because of
something that happened in 1964. What
is the common sense of that?
I would suggest to the Members that
there is no rationality in that kind of
trigger.
Let us look at the other side of this
coin. Let us look at the jurisdiction of
Chicago, for example. If in fact, in 1976
no blacks voted in Chicago, none, that
jurisdiction would not be covered because
the present act looks to what happened
either in 1964, 1968, or 1972.
The trigger which I have proposed in
my substitute is dependent, as I have
said, upon the existence of a 5 percent
minority, black or brown. I picked 5 percent, Mr. Chairman, only for de minimis
reasons. It makes no sense to me to invoke the extraordinary remedy of Federal preclearance in the jurisdictions
where they have only a handful of blacks.
The appropriate relief in such an instance is not Federal preclearance but
rather individual lawsuits under section
3 of the act.
And, second, the turnout is dependent
on the performance in the most recent
election. That means that in 1976 if a
jurisdiction gets its blacks and browns
out to vote, 50 percent or more, they will
be thereupon uncovered for 2 years. In
1978 they will be subject to review again.
If the blacks and browns in that same
jurisdiction fail to turn out 50 percent
or more, coverage would attach, and so
on, each 2 years.
No one can convince me-and I try
not to be bullheaded about this-that it
is more rational to look at historical
events rather than current performance.
The irrationality of the current mechanism is further demonstrated by the requirement of the test or device.
Tests or devices were outlawed in this
country in 1970. A national ban was imposed for 5 years in 1970, and there has
not been a testing device lawfully in
existence since 1970 anywhere in this
country.
This legislation makes that ban permanent, and I wish' to support that
change. My substitute also requires a
permanent ban on literacy tests. To continue to look to tests or devices is outmoded in current circumstances.
Mr. Chairman, I want to suggest to
the Members, as well, that the jurisdictions entitled to bailout under the existing act are given no incentive to improve
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their voting procedure. None at all. They
are locked in as a result of what happened in 1964.
Why in the world would a jurisdiction
endeavor to improve its voting laws when
there was no way that it could benefit by
reason of that improvement by escaping
the burdens of the act.
If we adopt my substitute, on the other
hand, there is a positive incentive for
dominant white majorities to get the
blacks out to vote, because to do so they
will get out from under the act. And,
after all, that is what this act is all
about: to get those minorities out to
vote.
There have been several objections
that I have heard to my substitute. One
is as to its cost. I have had several discussions with the Bureau of Census on
this problem. The problem of cost, of
course, pervades not only my substitute
but the committee bill, as well. It is a
troublesome item. The difficulty is that
the Bureau of Census is unaccustomed
to dealing with probabilities. And yet for
purposes of this act, the existence of a
50-percent turnout or the existence of a
5-percent minority is not the ultimate
fact to be proved. Those facts merely
trigger a rebuttable presumption. That
is all. A high degree of precision with
respect to whether in fact there is exactly 5 percent or exactly 50 percent is
not necessary.
Accordingly, the Bureau of the Census is instructed, by reason of the legislative history which I shall include in
this bill, to simply make the determinations required for it on the basis of probability; that is, whether it is more
probable than not that there is a 5-percent minority population and that 50
percent of that minority voted in the
most recent general election.
There are many lawyers in this House,
and many are listening to me right now.
We are accustomed to dealing in probabilities. We are accustomed to establishing and accepting as true facts which
are demonstrated simply by a preponderance of the evidence, and clearly that
standard is sufficient for purposes of triggering a rebuttable presumption.
The Bureau of the Census, on the other
hand, would like to make the determinations under this act with a 95-percent
degree of certainty. That is a very expensive process, but it is not necessary.
They can determine the existence of the
5-percent minority on the basis of the
statistical data in their computer based
upon the 1971 census data.
As far as I am concerned, that is adequate for the purposes required under
this act, and it is a very inexpensive procedure. They have talked in terms of
hundreds of millions of dollars. I want
to suggest to the Members that if the
Bureau of the Census cannot make the
determinations required hereunder on
the basis of probability, that is, more
probable than not, for less than $10 million a year, then our appropriation committee ought to look very carefully and
very skeptically at their budget proposals
because they are injecting a greater de-
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The CHAIRMAN. The time of the gengree of certainty than we require under
tleman from California (Mr. WIGGINS)
this act.
has
expired.
respect
to
I want to make clear with
Mr. BUTLER. Mr. Chairman, I yield 2
the legislative history-and I shall, by
additional minutes to the gentleman
insertion in the RECORD, show the constitutionality of the proposal which I from California (Mr. WIGGINS).
Mr. WIGGINS. So long as blacks in
have advanced-that it is important under the standard Katzenbach against the South are refused or denied the right
South Carolina that this trigger mech- to vote, they will be covered, but the
anism which I have proposed be rational. same law should apply elsewhere. If
I am prepared to demonstrate and to ar- blacks in your district do not vote in
gue here now that it is more rational sufficient numbers then your district
than the trigger mechanism invoked ought to be covered. I want you to know
under the bill because it deals with voter that my district will be covered under
performance by the very minoriy to be my alternative and I will be working
affected rather than the performance of hard to see that the browns in my district get out to vote in order to avoid the
everyone.
Mr. DRINAN. Mr. Chairman, will the burden of preclearance.
But is not that what the act is all
gentleman yield?
Mr. WIGGINS. I yield to the gentle- about? Of course it is.
Members of the committee, if you
man from Massachusetts.
Mr. DRINAN. Mr. Chairman, the gen- want to support a strong civil rights bill,
tleman indicated he would cover the leg- a strong voting rights bill, then you will
support my substitute. If you want to
islative history.
Would the gentleman please indicate interject rationality into the trigger then
any support for his proposition that is you will support my substitute. If you
contained in the 1,300 pages of hearings simply want to be on the side of common
sense in imposing this preclearance
conducted by the subcommittee?
Mr. WIGGINS. Did I understand the mechanism, you will support my subgentleman to say, do I intend to support stitute.
Mr. Chairman, let me conclude this
that record? Of course, I support that
way: I see many Members on the floor
record.
from
various jurisdictions. I see the genMr. DRINAN. No, I am sorry. Does the
gentleman seek to support his substitute tleman from Florida (Mr. BENNETT)
by anything that is in the record of the here. Let me say to that gentleman that
hearings that the subcommittee con- any act of Congress that prevents your
ducted over many, many weeks, a record State legislature from amending its own
that now totals more than 1,300 pages? constitution without trotting down here
Mr. WIGGINS. Yes, indeed. My sub- to the Attorney General for his advance
stitute properly takes into account that approval, is a most terrible burden upon
the Federal system and ought to be tolerrecord.
How in the world can the gentleman ated only for the most compelling of reafrom Massachusetts (Mr. DRINAN) whose sons.
Well, if we are going to do that. and
record as a civil libertarian is richly deserved-and I commend him for it-but we will under this act, then, by George,
how in the world can he seek to impose it ought to be done on a rational basis. I
a trigger on this country which does not urge all of the Members to support my
hit discrimination in the North, yet in- substitute.
Mr. Chairman, to improve the Voting
stitutionalizes a trigger mechanism in the
South? I say to the gentleman that it Rights Act of 1965, I have offered a substitute to H.R. 6219, a bill to extend the
does him no credit to perpetuate it.
Mr. DRINAN. If the gentleman will Voting Rights Act. My substitute, which
yield further, I would like to respond to has been introduced in H.R. 6985, provides a progressive new approach to the
that.
voting rights problem. The heart of the
We have here the record of the U.S. substitute is found in section 3 thereof,
Commission on Civil Rights. It is repro- where the trigger mechanism of section
duced in part 3 of the hearings. Through- 4(b) of the current act is revamped efout the cities of the North there are all fective February 6, 1977.
sorts of discrimination against blacks and
Because this trigger was not the subminorities, but there is no overt or per- ject of scrutiny during the hearings, it is
haps no implicit voting rights discrimi- important to establish its constitutionanation. The problem that the U.S. Com- lity and rationality on the record. This is
mission found, and the problem that the particularly necessary because of the
subcommittee found, was that in the misconception voiced by some that to be
South and elsewhere there has been a constitutional, a trigger must be dependpersistent pattern of discrimination that ent upon the presence of a voting test or
prevents or inhibits blacks and Spanish- device.
speaking persons from voting.
Any inquiry into the constitutionality
If the problem were found in the same of a trigger mechanism must begin with
way in northern cities, I would be the the holding in South Carolinav. Katzenfirst one to say that we should extend bach, 383 U.S. 301, 330 (1966) that a
this Voting Rights Act to the northern triggering device must be rational both
cities.
in theory and in practice. The legal perMr. WIGGINS. I would suggest to the spective from which a triggering device
gentleman that he simply open his eyes must be reviewed for rationality was set
to reality, because it does exist elsewhere forth many years ago by then Chief
in the country.
Justice Marshall when he said in Mc-
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Culloch v. Maryland, 17 U.S. (4 Wheat.)
316, 421 (1819) :
Let the end be legitimate, let it be within
the scope of the constitution, and all means
which are appropriate, which are plainly
adapted to that end, which are not prohibited, but consist with the letter and spirit
of the constitution, are constitutional.
This, then, is the classic formulation

to be applied in all cases where the reserved powers of the States are circumscribed by express powers of Congress. 1
The traditional provisions of the Constitution supporting the trigger of the
Voting Rights Act are sections 1 and 2
of the 15th amendment. Section 1 prohibits the United States or any State
from denying or abridging the right to
vote of any citizens of the United States
on account of race, color, or previous
condition of servitude. Section 2 authorizes Congress to enforce section 1 by appropriate legislation. Another basis of
constitutional power to support a trigger
lies in sections 1 and 5 of the 14th amendment. Section 1 provides, in part, that no
State shall deny to any person within its
jurisdiction equal protection of the laws.
Section 5 grants Congress the power to
enforce section 1, inter alia, by appropriate legislation. Hence these are the
sources of congressional power on which
the trigger is based; the extent to which
the trigger is plainly adapted to meet the
purposes of these sources of power is determinative of its rationality and constitutionality.
In evaluating what the purposes of the
14th and 15th amendments are, Congress
is not limited to prohibiting State and
local laws and practices that would themselves be unconstitutional; rather, Congress may enact legislation appropriate
to enforce the 14th and 15th amendments
similar to the broad power of the necessary and proper clause, article I, section
8, clause 18. Katzenbach 7. Morgan, 384
U.S. 641, 648-51 (1966).
Also, it is well settled that an appropriate solution to a problem need not
be the best solution; Congress can, consistent with the letter and spirit of the
Constitution, enact a statute that "is not
invalid under the Constitution because it
might have gone further than it did." Id.
at 657.

When these principles of constitutional
law are applied to the trigger in section
3(a) of the substitute, the conclusion
that the trigger is constitutional is beyond doubt. The trigger encompasses
jurisdictions in which black and brown

voters represent at least 5 percent of the

voting age population and in which less
than 50 percent of the blacks or browns
voted. The implication of this circumstance is that sufficient suspicion of discrimination exists to invoke the prophylactic remedies of the Voting Rights Act
to both cure and prevent violations of the
14th and 15th amendments.
The rationality of this "suspicion" can
be demonstrated in the following way: If
available evidence revealed that all eligible minority citizens voted in a given
election, the reasonableness of a legisla'See South Carolina v. Katzenbach, 383

U.S. 301, 326 (1966).
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tive judgment that discriminatory practices did not exist in that jurisdiction
could hardly be questioned. If, on the
other hand, available evidence revealed
that none voted, the reasonableness of a
contrary legislative judgment would
similarly be beyond challenge. Between
these two poles there is room for legislative discretion.
The requirement of at least a 50-percent minority turnout represents a rational legislative conclusion that, if such
a standard is not achieved in a given jurisdiction, it is more probable than not
that discriminatory laws or practices may
have caused the poor voting participation
by such minorities so as to justify a review of the voting laws or practices of
that jurisdiction by the U.S. Attorney
General.
The statute is saved from being unconstitutionally overbroad by providing that
a covered jurisdiction which does not
discriminate in fact can "bail out" by
filing an action for declaratory judgment
against the United States in the U.S.
District Court for the District of Columbia. Cf. South Carolina v. Katzenbach,
(383 U.S. 301, 331 (1966).)
In examining the rationality of the
trigger, three variables require scrutiny.
First, the trigger applies

only where

blacks and browns are concerned; second, it applies only where these groups
comprise at least 5 percent of the voting
age population; and, third, it applies only
when less than 50 percent of such blacks
and browns vote.
The traditional trigger in the existing
act was challenged in South Carolina
v. Katzenbach (383 U.S. 301, 331 (1966)).
That trigger was activated when, in
addition to using a "test or device," a
jurisdiction had less than 50 percent of
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egregious than the underinclusiveness of
the trigger in the present act which
would not apply where minorities vote 10
percent as long as Anglos voted at 80 or
90 percent to pull the average above 50
percent.
The substitute trigger may not apply
in a few jurisdictions covered under the
present trigger because of the 5-percent
requirement. But Congress can rationally
draw a de minimis line to measure the
magnitude of the voting discrimination
taking place. This does not deny those
blacks and browns living in areas of dispersed minority concentration equal protection of the laws merely because
Congress sees fit to offer others affirmative remedies. The Court in Katzenbach
v. Morgan, 384 U.S. 641 (1965) stated the
rationale when it said at 657:
In deciding the constitutional propriety
of the limitations in such a reform measure
we are guided by the familiar principles that
a statute is not invalid under the Constitution because it might have gone farther than
it did. Roschen v. Ward, 279 U.S. 337, 339,
that a legislature need not strike at all evils
at the same time, Semler v. Dental Examiners,
294 US. 608, 610, and that reform may take
one step at a time addressing itself to the
phase of the problem which seems most acute
to the legislative mind, Williamson v. Lee

Optical Co., 348 US. 483, 489."

The above reasoning also supports the
limitation of the trigger to Negroes and
persons of Spanish heritage. Moreover,
the rationality of the black/brown trigger must be tested against the sweeping
preclearance remedies it invokes. Preclearance of State laws by the U.S. Attorney General is an extraordinary remedy posing severe strains upon our federal system. It should be tolerated only
in response to the most compelling evidence that discrimination in voting can
its voting age population registered and be ended by no less burdensome procedvoting. The trigger was sustained be- ures. Such evidence is clear with respect
cause Congress had reliable evidence of to Negroes and those of Spanish heritactual voting discrimination in a great age. A compelling case has not been made
majority of the jurisdictions affected by with respect to others. In confining the
the act, id. at 329, and because a low preclearance remedies to those jurisdicvoter turnout was evidence of widespread tions where a suspicion of voter discrimdisenfranchisement. Id. at 330.
ination against blacks or browns can
The trigger in the present act focuses logically be drawn, other persons subject
on 50 percent of the entire voting age to discrimination are not neglected under
population; the trigger in the substitute the legislation. Relief under section 3 refocuses on 50 percent of blacks and mains available.
browns. Since the legitimate end of the
Congress can and should differentiate
legislation is the protection of voting in fashioning relief to the magnitude
been
the
have
who
rights by minorities
and pervasiveness of the wrong which
target of discriminatory practices his- has been demonstrated by the record betorically, it is clear beyond reasonable fore it. Testimony in the record has rechallenge that a trigger based upon their vealed that persons of Spanish heritage
voting participation is far more ration- do suffer discrimination. Testimony in
ally related to this legislative object than 1965 has documented the discrimination
one based upon voting participation by felt by Negroes. The record for other
the total population. The record is re- groups failed to indicate that their right
plete with evidence that blacks and to vote was being denied or abridged in
browns vote less than Anglos as a general violation of the 14th or 15th amendrule.
Thus the coverage under the substitute ments.
trigger will generally be at least as broad
- The Hearings on H.R. 939 before the Subas the trigger held by the court to be
Rights
constitutional, but will not be overbroad committee on Civil and Constitution
House Committee on the Judiciary,
of
because of a meaningful bailout device. 94ththeCong.
1st Sess., Ser 1 (1975) [hereinWhile it is true that the trigger may not after referred to as "Hearings"], revealed
apply to some jurisdictions where the in- little evidence of discrimination against
stant trigger applies because minorities other groups. Of the 171 references to varivote over 50 percent but Anglos vote ous minority groups in the Hearings, 135
under 50 percent, this defect is far less were to various Spanish groups, 16 refer-
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Thus there is clearly a perceivable
basis from which Congress can trigger
relief only from the voting data of
Negroes and persons of Spanish heritage.
It is to be noted that while relief is triggered on a limited basis, relief is extended to all citizens whose right to
vote is denied or abridged on account of
race, color, or national origin. This
broad remedy is defensible as a matter
of policy and law; voting discrimination
of any kind cannot be tolerated, once it
is uncovered, no matter who the victim
of the discrimination may be.
Thus the trigger is rational in theory
and there is no reason to presume that
it will not be rational in practice. To allay any fears of my colleagues, the inescapable conclusion is that whatever
else may be said about the substitute,
there is overwhelming evidence of its
constitutionality.
Mr. Chairman, for the guidance of the
Bureau of the Census, it is important
to make the legislative history clear as
to the purpose for which its determinations are to be made and the degree of
precision required in making them, if my
amendent is adopted.
The entire thrust of the present Voting Rights Act, and my amendment, is
that Federal preclearance of State election laws and procedures is necessary if
there is a sufficiently strong suspicion of
voter discrimination. Proof of actual discrimination is not required to invoke
remedies. Discrimination will be rebuttably presumed based upon historical voting performances by minorities which our
record demonstrates have been the victims of discrimination. To trigger the
preclearance mechanism, the Bureau of
the Census is asked to determine for
each jurisdiction if there is a black or
brown minority population of 5 percent
or more, and if so, whether at least 50
percent of those minorities eligible to
vote did so in the preceding general
election.
Since the purpose of these determinations is merely to trigger a rebuttable
presumption of discrimination, it is at
once apparent that a high degree of
proof of the facts upon which the presumption is based is unnecessary. The
Bureau of the Census need only determine that it is more probable than not
that 5 percent of the total population of
a given jurisdiction is black or of Spanish
heritage, and that such minorities participated to the degree required in the
most recent general election. Understandably, the Bureau of the Census is
unaccustomed to dealing in probabilities.
It prides itself on the precision of its statistics. For other purposes such precision
is necessary; but it is not for the purposes of this act or my amendment to it
ences were made to American Indian groups,
one set of letters was submitted concerning
Asian Americans at 1602-03 and no evidence
was submitted concerning Alaskan Natives.

When asked whether there were substantial groups of Asian Americans that really
should have protection of the Voting Rights
Act, J. Stanley Pottinger, Assistant Attorney
General, Department of Justice, commented

at page 767 of the Hearings, "We really don't

know the answer to that."

Courts and lawyers, unlike statisticians, are accustomed to accepting the
truth of facts which are often controverted. The standards by which a fact
is accepted as true in civil litigation is
normally that of a preponderance of the
evidence-that is to say, the weight of
credible evidence favors the proposition
to be proved. A preponderance of the evidence does not require 95 percent certainty-a standard customarily employed by the Census Bureau-nor even
75 percent certainty. It merely requires
the fair conclusion that the fact to be
proved is more probably true than not
based upon the credible evidence bearing on this issue.
The Bureau of the Census is required
to make two determinations under my
amendment. As has been indicated, it
need only conclude, first, whether it is
more probable than not that black or
brown minorities constituted 5 percent
or more of the total population of each
State or political subdivision; and, second, in those jurisdictions in which the
first determination is made affirmatively,
whether it is more probable than not
that less than 50 percent of such minorities eligible to vote in fact did so.
The determinations to be made in each
case, with the standard of certainty
which I have described, must of course
be based upon probative evidence. As to
the first determination, the Bureau of
the Census need not look beyond its
most recent general census data. Of
course, if more recent data is available,
it should not be neglected; and if the
Bureau of the Census has special reason
to believe that in some jurisdictions population shifts since the most recent general census has rendered that data grossly unreliable, it may take note of demographic information collected by other
governmental agencies. It need do no
more. Physical counts to determine with
great precision the facts upon which a
rebuttable presumption is to be triggered
is not contemplated nor necessary.
The second determination is of voting
participation by the designated minorities. Once again, physical counts and
massive surveys are not required. It is to
be expected that the Bureau of the
Census will identify representative
precincts in which blacks or browns
predominate and will project its findings
for those precincts to the whole of the
jurisdiction involved. It is to be expected that the Bureau of the Census
will follow standard practices which
have attained a reputation for reliability
among private polling organizations.
The second determination is to be
made with respect to a class of eligible
voters. Presumably, noncitizens, convicted felons and persons suffering from
severe mental disorders are not to be
counted within the "eligible" class. In
eliminating those ineligible to vote from
the class to be analyzed, the Bureau of
the Census need made no special surveys.
It may rely upon the most recently available data from other agencies of Government, such as the Immigration and Naturalization Service, and the Department
of Justice to determine the percentage
of those within the total voting age
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population suffering from voting disabilities.
I am aware that the Bureau of the
Census regards the standards stated here
to be unreliable. They would opt for a
physical survey costing several hundred
millions of dollars. The advise of the
Bureau of the Census is valued, but in
this case it is rejected. By accepting this
amendment, Congress is directing the
Bureau of the Census to follow a special
course of action for purposes of the
Voting Rights Act only. Adherence to the
standards imposed by this amendment
should reduce the cost estimates drastically. Any budgeted amount to the Bureau
of the Census in excess of $5 million per
annum to discharge the special responsibilities imposed by this act, as amended,
should be carefully and skeptically reviewed by the Appropriations Committee.
Mr. EDWARDS of California. Mr.
Chairman, I yield myself such time as
I may consume for the purpose of advising my colleagues that in the last few
days the legislatures of Illinois and of
Maine have passed resolutions asking for
passage of this bill, and extension of the
bill.
We also welcome the resolution from
the Legislature of Maryland asking for
extension of the Voting Rights Act of
1965.
Mr. McCLORY. Mr. Chairman, will
the gentleman yield?
Mr. EDWARDS of California. I am
happy to yield to the gentleman from
Illinois.
Mr. McCLORY. Mr. Chairman, I thank
the gentleman for yielding, and I appreciate the communication received
from the State legislature of Illinois,
however, it seems to me that they are
under a complete misapprehension as to
what this bill does. They are supporting
the extension of the 1965 act, which I
also support, but at the same time they
appear to be not knowledgeable with respect to the expansion of the act as set
forth in H.R. 6219. At least, that is my
interpretation of the letter from State
Representative Corneal Davis to our colleague from New York (Mr. RANGEL).
Mr. EDWARDS of California. Mr.
Chairman, I share with the gentleman
from Illinois great respect for the Legislature of Illinois, and I am sure they
knew what they were doing.
They also specifically said: Extend the
Voting Rights Act of 1965 for 10 more
years, and also expand the coverage of
this act to include citizens of SpanishAmerican heritage, Indians, Asians, and
Alaskan heritage.
Mr. BUTLER. Mr. Chairman, will the
gentleman yield?
Mr. EDWARDS of California. I yield
to the gentleman from Virginia.
Mr. BUTLER. Mr. Chairman, I would
ask the gentleman from California are
any of the jurisdictions who have favored
us with their views presently covered by
the Voting Rights Act?
Mr. EDWARDS of California. Portions
of Maine were covered. I do not believe
that any part of Illinois or Maryland
were covered.
Mr. BUTLER. Will any of these jurisdictions now be covered under titles II
and III?
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Mr. EDWARDS of California. No, I believe not.
Mr. BUTLER. I thank the gentleman.
I hope the gentleman will communicate
my expression of gratitude to the States
for their concern for the welfare of the
presently covered jurisdictions.
Mr. CONYERS. Mr. Chairman, will
the gentleman yield?
Mr. EDWARDS of California. I yield
to the gentleman from Michigan.
Mr. CONYERS. Mr. Chairman, I was
intrigued by the comments of the gentleman from California (Mr. WIGGINS)
who pointed out to another colleague
from Florida that his Legislature would
have to come trotting hat in hand to the
Attorney General here in Washington to
make any changes under this proposal.
But under this proposed extension it is
no different from that which has existed
for lo these many years; is that not
correct?
Mr. EDWARDS of California. That is
correct.
Mr. CONYERS. That requirement
exists now; it has existed since the inception of the Voter Rights Act; and it
would in no way be changed.
The CHAIRMAN. The time of the gentleman has expired.
Mr. EDWARDS of California. I yield
myself 20 additional seconds to point out
to the gentleman from Virginia on
May 10, 1974, 18 towns of Maine were
included in the Voting Rights Act.
Mr. Chairman, I yield 5 minutes to the
gentleman
from
California
(Mr.
ROYBAL).

Mr. ROYBAL. Mr. Chairman, our debate today focuses on a fundamental
issue of justice-the right of a people to
cast a meaningful and effective vote. The
preservation of that right goes to the
very heart of our constitutional system.
As the courts have affirmed repeatedly:
Any discrimination in

determining who

may participate in political affairs ... undermines the legitimacy of a representative government.
Despite the presence of the 14th and
15th amendments, this Nation has seriously failed to protect the voting rights
of our language minority groups, especially our second largest minority of over
12 million Americans of Spanish heritage. Mexican Americans and Puerto
Rican Americans continue to experience
serious impediments to registration and
voting participation. The discriminatory
practices include physical and economic
intimidation, widespread gerrymandering, systematic use of at-large elections
resulting in under-representation, and
registration and voting irregularities.
Evidence has been compiled showing
failure by officials to locate voters' names
on precinct lists, inaccessible or hostile
voting locations and lack of adequate
voting facilities. Other abuses, especially
rampant in Texas, involve annexation of
only Anglo areas but not contiguous
Spanish speaking neighborhoods and
shifts from single-member to at-large
elections.
Aggravating these voting obstacles has
been the almost total absence of bilingual

registrars and election officials in areas
having a substantial percentage of Spanish speaking and other language minority voters.
The total effect of these practices has
been a negligible level of representation
for Mexican American. In California, for
example, Mexican Americans comprise
approximately 16 percent of the total
population and 12 percent of its voting
age population, but yet hold only 0.7
percent of the elected offices. In the
county of Los Angeles, they make up 18
percent of the population, but have no
representation, on the board of supervisors or the city council. In Texas, Mexican Americans comprise over 18 percent of the total population and over 16
percent of the voting age, but only hold
2.5 percent of the elected offices.
It must be emphasized that the right
to vote, as the Supreme Court stated as
early as 1886, is a "fundamental political
right" for it preserves "all rights." Its
denial jeopardizes the vitality of this
country's democratic system. We have
yet to overcome the tragic effects of
racial and ethnic discrimination. We have
yet to achieve the goal of equal opportunity. Not only have the Spanish speaking, blacks, and other minorities been
denied their right to vote and be properly represented, but they have suffered the
oppressive weight of discrimination in
housing, health, education, economic opportunity, and equal justice under the
law.
It is this experience that imbues our
present deliberations with so much
urgency and constitutional importance.
We are engaged today in a struggle for
civil rights. Passage of the Voting Rights
Amendments of 1975 will mark a significant milestone in the civil rights movement. It will provide an historic opportunity to affirm our commitment to our
democratic and egalitarian ideals. It is
for this reason that we as representatives of the people must base our vote not
on political self-interest but on the necessity to secure the right to vote for language minority citizens as afforded to
other Americans.
Some have argued that H.R. 6219, in
its present form, is too radical a change
and that Congress really has no obligation to take such a formidable step even
if sufficient evidence exists. I strongly disagree with this line of reasoning, for it
ignores the spirit and language of the
14th and 15th amendments which grants
Congress the "power to enforce by appropriate legislation." This power imposes an affirmative duty on Congress to
carry out the principles and directives
expressed in these two amendments. For
Congress to shun that responsibility
would make a mockery of our basic freedoms and protections. We cannot allow
ourselves to slip into a do-nothing philosophy, into a governmental approach built
on benign neglect and indifference.
Others object that they have seen "no
evidence of any discrimination to prevent
members of language minority groups
from registering or voting." It is my contention that titles II and III of the 1975
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act, which provide voting protection to
language minorities, do offer a rational
and legitimate approach based on extensive evidence which I and other witnesses presented during House and Senate hearings. Further, both titles satisfy
the constitutional standard of legislative
appropriateness enunciated by the Federal courts in recent voting decisions.
The evidence shows a systematic pattern of voting discrimination and abuse.
In California, we found that at-large
school elections, in both rural and urban
communities, effectively deny Mexican
Americans representation on the board,
even though they constitute a substantial part of the population.
Further, we found that Mexican
Americans must face considerable resistance from county officials to employ bilingual registrars and election officials.
County officials have told Chicanos they
were not needed as registrars since the
county already had a sufficient number-almost totally Anglo and English
speaking. Clearly this type of practice
only perpetuates a political quota system
which excludes Mexican Americans and
other minorities from the political process and preserves, at all cost, an Angloonly registration and election system
within these communities.
In one predominantly rural area, the
county clerk instructed an election official, who had Spanish-speaking skills, not
to speak Spanish at the polling facility
because it was against the law to do so.
The intentional failure to provide bilingual assistance has serious repercussions in voter turnout among Spanishspeaking citizens. It creates a negative
and hostile setting-one of embarrassment and intimidation. We heard of incidents where Anglo officials denied
Spanish-speaking persons an opportunity
to vote, supposedly because their names
did not appear on the list.
Subsequent discovery, however, revealed that their names were listed. We
were also confronted with incidents involving threats by election officials. In
one rural community, a Mexican American voter was told she could not vote
unless she removed her farmworker button. The threat was clearly intended to
intimidate, for the election did not involve any farmworker issue nor was there
any evidence that the woman attempted
to campaign or influence anyone's vote.
Some may raise the question whether
California's 1937 law, which is designed
to encourage bilingual registration, is not
sufficient? The answer is an emphatic no.
A recent report by the State of California
shows that the law has been ineffectual.
The reason is that the administration
and enforcement of the election laws, including bilingual assistance, are left to
each county's discretion, the very upholders of the status quo. The statewide
report adds thatThe vast majority of county clerks and/or
registrars of voters .. have made little progress in assisting voters who have difficulty

in voting in English.
Some of the worst voting practices
have involved statewide and local gerrymandering schemes which have been
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pro-incumbent even though it meant diluting the vote and level of representation for Mexican Americans.
In Texas, we have documented a history of voting obstacles instigated by
State as well as local action to deny and
abridge the right to vote of Mexican
Americans and black Americans. The
House Judiciary report concludes thatElection law changes which dilute minority political power in Texas are widespread

in the wake of recent emergence of minority
attempts to exercise the right to vote.

Clearly the evidence is sufficient to
warrant the special remedies of the Voting Rights Act for Texas and portions of
California under title II. Further, it justifies the need for bilingual election requirements under title III in areas where
over 5 percent of the voting age population are Spanish heritage or other single
language minority group. As the Department of Justice stated affirmatively in its
May 16 analysis on the constitutionality
of H.R. 6219:
The goal of protecting the voting rights of
non-English speaking racial minorities is
legitimate under the fifteenth amendment.
The evidence is sufficient to support a legislative determination of need and to support
the means chosen for protecting the right to

vote.

The focus on English-only elections
under title III is extremely important.
Title II is directed exclusively to voting
abuses relating to language barriers and
perpetuated by inequities in our educational system. The conduct of an Englishonly election in areas with a substantial
percentage of non-English speaking
voters acts as a prerequisite, as a prior
condition, to exercising the right to vote.
It is beyond a doubt a "test or device"
which discriminates against Spanish
speaking and other language minority
voters. This concept is not new; in fact,
it simply affirms legislatively a growing
number of recent Federal court decisions
requiring bilingual elections in Spanish
speaking communities.
It has been documented that English
literacy and language requirements were
instituted to discriminate against certain racial and ethnic groups. In California, both Asian and Mexican Americans have borne the brunt of this exclusion not only in the classroom but
at the voting booth as well. The point is
that there is a profound connection between voting and educational discrimination. The Supreme Court in Gaston
County against United States recognized
this relation between the denial of equal
education and the validity of literacy or
language tests.
Further, Federal courts have found
widespread isolation and segregation of
Mexican American students in the
Southwest. And recently in Lau against
Nichols, the Supreme Court spoke directly to the issue of bilingual education
and the need for school districts to develop meaningful programs for nonEnglish-speaking children.
The overall effect of this lack of educational opportunity, of the absence of
bilingual voting assistance and of the

systematic attempt to deny language
minority citizens the right to vote has
been low registration and voting participation. As long as Spanish-speaking
and other language minorities continue
to receive inferior and discriminatory
education, there is a need for bilingual
elections and assistance.
It is the purpose of H.R. 6219 to assure
the right to vote to these citizens now,
consistent with our constitutional commitments. I urge your strong support of
this historic piece of legislation.
Mr. BUTLER. Mr. Chairman, I yield
2 minutes to the gentleman from California (Mr. WIGGINS).
Mr. WIGGINS. Mr. Chairman, I would
like to address a question to the gentleman from California (Mr. ROYBAL).
I would like to ask the gentleman if
this bill is passed and if the city and
county of San Francisco had 4 percent
Chinese, 2 percent Japanese, 6 percent
Filipino, and 10 percent Spanish heritage population in 1972, in what language
will the ballot distributed in the city and
county of San Francisco be printed?
Mr. ROYBAL. In the case where minorities compose 5 percent of the population, it would be in the language of
those minorities that meet that requirement.
Mr. WIGGINS. In other words, the
ballot in that city and county would be
printed in all those languages?
Mr. ROYBAL. That is not correct, because the percentages the gentleman
mentions in some instances are below 5
percent, but those representing 5 percent of a single language minority would
have the ballot printed in that language.
Mr. WIGGINS. The gentleman misunderstands the act, because under the
facts presumed the act would require the
printing of the ballot in each of the
languages I have indicated.
The gentleman has on occasion indicated that people of Spanish ancestry
have not been elected to various public
offices in the State of California and
apparently he cites that fact as evidence
of some discrimination against the right
of the Spanish-speaking to vote. Is it
the gentleman's contention that the
proper purpose of the legislation before
us is to insure the minorities are elected
to public office?
Mr. ROYBAL. No; that is not correct,
but it is one of the ultimate results of
equal registration and voting rights and
people exercising their right of franchise in an understandable manner.
What this definitely does is to provide
an informed electorate, and this is something that is very much needed in this
Nation.
Mr. WIGGINS. I get the clear impression that the result of the election of
minorities to public office is an objective
which the gentleman desires to achieve,
but the gentleman may well be eroding
the constitutionality of this legislation
by taking such a position.
Mr. ROYBAL. I most certainly disagree with the gentleman.
Mr. WIGGINS. Mr. Chairman, the
fundamental purpose of the Voting
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Rights Act when enacted in 1965 was to
"banish the blight of racial discrimination in voting, which has infected the
electoral process in parts of our country
for nearly a century." Congress was not
unmindful of unconstitutional discrimination elsewhere, but political realities
dictated against the imposition of the
harsh remedy of Federal preclearance
except in those few States where discrimination against blacks had become
institutionalized.
Amendments adopted in 1970, and the
bill before use now, carefully prevent
these same Southern States from reasserting the authority over the voting
rights of their citizens which other
States exercise. Justification for such a
massive assault upon the structure of the
Federal system and the Republican form
of government guaranteed to each State
has been pegged to the enforcement
power of Congress under section 2 of
the 15th amendment. Continued congressional reliance upon this power is, of
course, dependent upon our good-faith
purpose of assuring the rights of citizens to vote without discrimination, and
not peripheral benefits unconnected to
the franchise, however laudable these
benefits may seem to some.
It has been asserted in the strongest
terms by partisans of the committee bill
that it is essential to keep the Southern
jurisdictions under the coverage of the
act beyond the 1980 census and the redistricting processes which will presumptively follow in 1981. The openly stated
purpose is to subject the redistricting
plans in these Southern States to U.S.
Attorney General preclearance.
Although seldom argued for the record, it is clear beyond doubt that the
objective of Federal preclearance of redistricting plans in 1981 will be the rejection of those plans which do not carve
out "black districts" so as to enhance
the likelihood of the election of a representative number of black legislators.
I do not intend to argue the merits or
demerits of racially motivated redistricting plans whether designed to insure the election or defeat of a black or
white candidate. I do contend, however,
that such a purpose is beyond the reach
of the 15th amendment and thus beyond
the power of Congress to enforce by appropriate legislation. Stated another
way, legislation with such a purpose is
not appropriate to enforce the guarantees of the 15th amendment, and is
therefore beyond the constitutional authority of Congress to enact under section 2 of that amendment.
By its terms, the 15th amendment is
concerned with voting. Redistricting, in
a constitutional sense, seeks to distribute
the representatives to be elected among
geographical districts of substantially
equal population. Unequal population in
legislative districts dilutes the voting
power of some citizens, and enhances the
power of others, in contravention of the
equal protection clause of the 14th
amendment to the Constitution. If legislative districts were gerrymandered in
such a way as to dilute the voting power
of blacks or other racial minorities, I
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would have no hesitancy in finding authority under the 15th amendment as
well to correct the constitutional wrong.
But unequal voting power is not the
wrong which proponents of the current
bill seek to remedy. Their primary concern is no longer that blacks have a
right to vote free of discrimination, nor
that their votes be accorded a weight
equal to that of white voters. The desire
for 1981 Federal preclearance of redistricting plans reflects a concern over who
blacks vote for.
To my knowledge, the U.S. Supreme
Court has never held that the Constitution requires the drawing of district
boundaries so as to enhance the election opportunities of minority candidates. Perhaps Congress is not limited
to constitutional minimums in enforcing
voting rights, but it is to extend the
rationale of Katzenbach against Morgan
beyond its proper reach to conclude that
congressional authority to enforce the
15th amendment can confer political
benefits upon candidates unrelated to
their constituents' right to vote for or
against them.
Arguments which seek to justify the
10-year extension of the act so as to
submit Southern State redistricting
plans to Federal preclearance in 1981
have no proper place in our legislative
history. Indeed the making of such arguments erodes the constitutional underpinnings of section 5 of the act and
places any extension thereof in some
legal jeopardy.
Mr. EDWARDS of California. Mr.
Chairman, I yield 7 minutes to the gentlewoman from Texas (Miss JORDAN).
Miss JORDAN. Mr. Chairman, we have
been talking about the extension and expansion of the Voting Rights Act for
some time now. We have recounted the
history of this legislation, the bullets, the
blood, the tear gas, the billy clubs. We
have done that. We have talked about the
basic purpose of the act, to guarantee to
minority citizens in this country the
right to have the free and unfettered access to the polls.
We were told by the gentleman from
California that he will offer a substitute
because the historical basis for the legislation now before us no longer really
exists and that he is going to offer us a
much more sensible rationale. If the gentleman would answer this question for
me, I would like to please understand how
we reach the problem of districts which
switch from single to at large?
School boards which have been abolished or reduced in order to prevent minority membership on the board; redistricting legislation which focuses on
multimember districts; polling places removed without notice; annexation by
cities and counties in an effort to delute
minority votes; that is what is taking
place.
Let me anticipate the answer of the
gentleman from California (Mr. WIGGINs) and say that under the substitute
of the gentleman from California, for 2
years these practices could have been In
existence, but could not have been addressed, since the only way to trigger the
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act under the gentleman's provision is for
less than 50 percent of the blacks or the
browns in a given district to vote, provided they number 5 percent.
So how are they to reach these kinds
of abuses? Is the gentleman going to ask
them, "Why don't you wait and have a
low voter turnout the next time we have
a Federal election, so that we may invoke
the provisions of the Voting Rights Act?"
Mr. WIGGINS. Mr. Chairman, will
the gentlewoman yield?
Miss JORDAN. I yield to the gentleman from California.
Mr. WIGGINS. There are two quick
answers, and I will not intrude unduly
upon the gentlewoman's time.
The first answer is that the section 3
provisions of the act may be available to
any class of people who have been having
subject to unconstitutional discrimination in denying their rights to vote. That
is one answer.
The second answer is to recognize what
the act is all about. It is to insure the
right of people to vote. If they, in fact,
vote, there is no rational reason to say
they have been discriminated against.
Miss JORDAN. I thank the gentleman.
I have just a limited amount of time
here.
I know that the basic reason for the
act was to enable these rights to develop
in an unimpeded way; but it was also
part of the underlying purpose of the act
to make sure that these county, city, and
State legislative bodies, these elected
bodies in other areas, did not impede
through other mechanisms or devices,
other kinds of interlopers into the political process, which would have had the
net effect of preventing one exercising
his right to vote.
Mr. WIGGINS. If the gentlewoman
will yield further, the answer is that if
they were not denied that opportunity,
if the blacks, in fact, voted notwithstanding all these impediments, there is
no reason to subject their legislative act
to Attorney General preclearance.
Miss JORDAN. So the gentleman
would say he would encourage a lowvoter turnout, less than 50 percent, in
order to trigger the provisions of the act
under the gentleman's substitute?
Mr. WIGGINS. No, not at all, and I
totally reject that. My purpose is to encourage the minority vote, not to discourage it.
Miss JORDAN. What bothers me, as
the gentleman can tell, is that here we
have a new concept, a new structure being offered to the Voting Rights Act
which has never been tested in the courts,
which has never been tested by anyone,
totally new and different and unique. We
know that there remain jurisdictions
necessitating the kind of preclearances of
the Attorney General, which are presently available under the legislation and
which will be available under this act.
Mr. Chairman, one more thing before
I yield to the gentleman from Michigan
(Mr. CONYERS). We have heard Member
after Member come to the well and say
the States would have to go hat-in-hand
to the Attorney General.
My friends, the only thing a jurisdic-
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tion has to do in order to satisfy the preclearance requirement is to put that
change in an envelope, put a 10-cent
stamp on it and send it to the Attorney
General of the United States. It is not a
matter of coming hat-in-hand and absolutely being cowered by the Federal officials.
Mr. Chairman, I yield to the gentleman from Michigan (Mr. CONYERS).
Mr. CONYERS. Mr. Chairman, might
I associate myself with my colleague's
remarks. I think she has supplemented
these issues in a very important way; but
I would like to ask if the gentlewoman
heard the colloquy between the gentle-

man from California (Mr. ROYBAL) and

the gentleman from California (Mr. WIGGINS), in which the gentleman from California (Mr. WIGGINS) gave one of his very
elaborate hypotheses, a hypothetical example of whether the Voting Rights Act
would pick up language minority groups.
As I remember that hypothetical example, he eliminated the fact that
whether or not there was less than a 50percent registration or voter turnout in
the 1972 election on which that hypothesis must necessarily turn.
Did the gentlewoman recall that?
Miss JORDAN. I did recall that. I did
hear that.
Mr. CONYERS. He stated that the
gentleman from California was in error
with such finality that I had to check
myself to make sure if he understood
the law correctly. He pronounced that
the gentleman was wrong, but I think
if the gentleman from California (Mr.
WIGGINS) will check carefully, he will
see that it takes both of the circumstances, so that, in fact, there is no such
place in the United States of America
that would meet the test of that hypothetical situation.
Miss JORDAN. I thank the gentleman
for his comment.
Mr. WIGGINS. Mr. Chairman, will the
gentlewoman yield?
Miss JORDAN. I yield briefly to the
gentleman from California.
Mr. WIGGINS. Mr. Chairman, I agree
that I failed to include the 50-percent
turnout factor, but I strongly disagree
with the gentleman's last statement that
there is no place in the United States
which would meet the test. The city of
Honolulu, for example, clearly would
have to print a ballot in goodness knows
how many languages. I wish the gentleman from Hawaii were present to inform us of how many languages are involved.
I assure the gentleman that the city
and county of San Francisco would have
to print ballots in multiple languages
if it failed to turn out 50 percent in 1972.
The CHAIRMAN pro tempore. The
time of the gentlewoman from Texas has
expired.
Mr. EDWARDS of California. Mr.
Chairman, I yield 2 additional minutes
to the gentlewoman from Texas.
Miss JORDAN. Mr. Chairman, this act
is the frontispiece of the civil rights
movement in this country-the Civil
Rights Act. It is the frontispiece. We
have heard time and time again in this
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debate of the numbers of black elected
officials who now hold office because the
right to vote was eased a little bit, and
State legislative bodies were redistricted.
We have heard of this coming of political
awareness on the part of black people in
the South.
But, Mr. Chairman, there is a provision in this act as it would be amended
by this bill to include and expand it to
language minorities. It would include for
the first time my State, the State of
Texas. There are Mexican-American
people in the State of Texas who have
been denied the right to vote; who have
been impeded in their efforts to register
and vote; who have not had encouragement from those election officials because they are brown people, and there
are economic reprisals which would be
leveled against them and they would be
subject to boycotts and other discriminatory practices.
So, the State of Texas, if we approve
this measure, would be brought within
the coverage of this act for the first time.
We were not brought in in 1965 because
there was no literacy test in Texas, and
consequently we were not brought under
the provisions of this act. But, the committee has documented pages upon pages
of testimony of acts of discrimination
against brown people-Mexican-Americans-in Texas which are just as severe
as those acts which triggered the original
passage of the Voting Rights Act of 1965.
Those brown people in the counties of
Texas would like for the Congress of the
United States to make it possible for
them to say, "I too am included, along
with my black brothers and sisters,
in the whole workings of the 14th and
15th amendments of the Constitution of
the United States."
I feel the Congress can do no less.
When President Lyndon Johnson
asked the Congress, in a special joint
session, to enact the Voting Rights Act,
the Nation had witnessed local officials
in the South deny the right of blacks to
register and to vote with billy clubs, tear
gas, dogs, and bullets. The barriers were
dramatic. The remedies afforded in the
Voting Rights Act were equally dramatic
for those times. Now, 10 years later, the
drama may have subsided, but the barriers remain. And the barriers are as
equally effective. County officials have
tried to switch from district to at-large
elections for county commissioners' offices. School boards have attempted to
reduce the size of their boards. State
legislatures have passed redistricting legislation containing multimember seats
and numbered posts. Polling places have
been moved without notice. Cities and
counties have annexed new areas with
the effect of diluting minority votes just
when it appeared they might win an
election. These, and more, devices have
been continually objected to by the Department of Justice under section 5 of
the Voting Rights Act.
The record before the Subcommittee
on Civil and Constitutional Rights is replete with attempts by State and local
officials to deny the right to vote to mi-
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nority citizens within their jurisdictions.
Because voting discrimination continues,
though not on as dramatic a scale as 10
years ago, the Congress cannot do less
than extend the Voting Rights for an
additional 10 years.
For conclusive proof that the act is
still needed one need only look to the
Department of Justice's own records. The
Department objected to 30 discriminatory voting practices proposed to be implemented last year by State and local
officials. The Department entered 27 objections in 1973, 32 in 1972, and 50 objections in 1971. If the Voting Rights Act
were no longer needed, it would seem to
me that the covered jurisdictions would
have ceased attempting to erect barriers
to minority voting. But that is simply
not the case. The barriers continue. And
so must the Voting Rights Act-the most
effective statute minorities have to guarantee that one day those barriers will
come down.
In addition to extending the Voting
Rights Act for 10 years the Judiciary
Committee found that the same types
of voting discrimination practiced in
currently covered jurisdictions are also
practiced in parts of the Southwest
against blacks, Mexican-Americans and
other language minority groups. Consequently the committee's bill extends the
Voting Rights Act to these areas in two
ways: First, by extending to some jurisdictions the full remedies of the Voting
Rights Act, and second, by extending to
other jurisdictions, where voting problems are less severe, the requirement
that ballots and other election materials
be printed in the language of the dominant language minority. Titles II and III
of H.R. 6219 are a revision of H.R. 5552,
introduced by myself and Mr. ROYBAL
and Mr. BADILLO, and my original bill,
H.R. 3247.
Mr. Chairman, I introduced these
measures and I support the committee
bill because I am persuaded that the
only means available to language minority citizens, and specifically MexicanAmericans in Texas, to gain equal access
to the franchise is through application
of the remedies of the Voting Rights
Act.
Language is a problem. Census figures
show that almost 90 percent of the
Mexican-American population in Texas
use Spanish as a language spoken in the
home. It is estimated that almost 50 percent of all persons of Spanish origin
speak only Spanish and have only a
limited comprehension of oral and written English. As a remedy the committee
bill requires that covered jurisdictions
print election materials in the language
of the language minority group triggered
under the act. In Texas, for instance, the
bill requires election materials to be
printed in Spanish as well as English.
Registering to vote is a problem. In
testimony before the Civil and Constitutional Rights Subcommittee, it was
pointed out that the percentage of persons of Spanish surname who register to
vote is 44 percent as compared to 73 percent for the Anglo population. As a
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remedy the Voting Rights Act authorizes the U.S. Attorney General to send
Federal registrars into covered jurisdictions to assist in the registration process.
The act of voting itself is a problem.
In most rural Texas counties, where
paper ballots are used, the voter must
sign a numbered stub which corresponds
to a number on the ballot. After voting
the ballot is placed in one box and the
stub in another. Although the stub box
is supposed to remain sealed, there have
been instances where the boxes were
delivered with the seal broken. As a
remedy for this and other voting abuses,
the Voting Rights Act authorizes the
U.S. Attorney General to send examiners
into covered jurisdictions to oversee the
voting process and the counting of ballots.
Gerrymandering, use of at-large elections, and a myriad of other devices are
employed to dilute the minority vote.
As a remedy the Voting Rights Act requires covered jurisdictions to submit to
the U.S. Attorney General changes in
their voting laws prior to their going into
effect.
For each abuse there is a remedy in
the Voting Rights Act. Although much
has been made of the burden imposed
upon covered jurisdictions by the act,
the facts are otherwise. Federal examiners and registrars have only been rarely
used. Submitting voting law changes to
the Attorney General only requires putting the new statute in an envelope and
applying a 10-cent stamp.
As the 10 years of experience of the
Voting Rights Act in the South demonstrates, application of the Voting Rights
Act to new jurisdictions threatens the
political power of those who have employed various devices to minimize minority votes. The issue before us is not
political longevity. The issue is whether
the enforcement clauses of the 14th and
15th amendments of our Constitution
can be made meaningful for those minorities denied equal access to their full
voting rights. I believe every word in the
Constitution is meaningful, and that is
why I will vote for this bill.
Mr. BUTLER. Mr. Chairman, I yield
10 minutes to the gentleman from Illinois (Mr. McCLORY).
Mr. McCLORY. Mr. Chairman, in the
course of our consideration of this measure under the 5-minute rule, I will be
offering various amendments. In offer•ng
these amendment, I want to emphasize
that I am wholeheartedly in support of
extending the existing Voting Rights Act.
However, the measure which has been
reported by the committee is a far cry
from the Voting Rights Act of 1965, or
the kind of extension which this House
considered in 1970 and which I had in
mind when I introduced the administration measure-H.R. 2148-in this session
for a simple 5-year extension of the
existing act.
I will offer several amendments directed primarily against the expansion
of the Voting Rights Act to include socalled minority language groups. I want
to emphasize my desire to preserve in
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the bill a reference to the 14th amendment, as well as the 15th amendment.
Accordingly, we should declare that all
eligible citizens regardless of race, color,
or any other characteristic, are entitled
"to the equal protection of the laws,"
as provided in the 14th amendment-as
well as the prohibition against discrimination based on race, color, or prior condition of servitude as set forth in the
15th amendment.
In my amendments, I aim to remove
from this bill that entire title which
would blanket in all of the minority
language groups under the extraordinary
remedies provided in the original law
back in 1965, against practices of racial
discrimination in voting which had developed for more than a century in certain parts of our country. Title II would
extend those same remedies to all of
those States and political subdivisions
where there is 5 percent or more of a
single language minority group and
where less than 50 percent of the citizens
voted at the last Presidential election
in 1972.
First of all, in order to subject those
states and areas to this extraordinary
remedy, the legislation undertakes to establish as a new "test or device" that
registration or voting notices, forms, and
other materials or information relating
to the electoral process, including ballots,
are provided only in the English language. This new proposed "testor device"
is made retroactive to 1972.
There is no way in which any of the
States or political subdivisions could bail
out of this situation. If the formula of a
5-percent minority language group-and
less than 50 percent voting participation
exists, the application of title II is automatic-the trigger is pulled. The State
legislatures will be prohibited from making changes in their laws affecting elections, registration of voters, and the like,
including legislation affecting the boundaries of electoral districts and all other
matters affecting practices or procedures
with respect to voting-unless first submitted to the Attorney General of the
United States for approval.
Indeed, the areas governed by this title
would be subject to the further imposition of federal registrars and examiners
precisely in the same manner as was authorized in the 1965 act with respect to
racial minorities.
Let me repeat, the basis upon which
this extraordinary Federal control would
become operative is that less than 50
percent of the persons of voting age voted
in the Presidential election of November
1972, and, additionally, that a language
minority group of 5 percent or more
existed in the state or political subdivision.
As I mentioned also, the basis for contending that relief is required, as in title
II, comes because the ballots and other
election materials were printed only in
the English language. There is no necessity for finding out whether or not all
persons with Spanish surnames, or persons of so-called Spanish heritage, or
American Indians, Alaska Natives, or
Asian-Americans, understand the Eng-

lish language. The entire conclusion is
reached on the basis of the two percentages.
The lack of factual information and
the dearth of testimony or other evidence
is apparent. This, indeed, may explain
the reason for adopting the formula
which triggers the application of these
Federal controls. However, this reasoning is quite fallacious.
There is no evidence or other finding
that Asian Americans, Alaskan Natives,
or other persons are unable to understand the English language. Arguments
will be advanced here that amendments
should be rejected because there were no
hearings on the subject of the proposed
amendments.
Let me observe that with respect to
Asian Americans, I find only two short
paragraphs in a brief letter mailed to the
chairman of the full Judiciary Committee which makes any reference to Asian
Americans whatever. The statistic which
the committee seems to have relied upon
would indicate that this kind of remedy is
needed in Honolulu, where presumably
ballots and all of the various election information would be required to be printed
in Chinese.
I notice in addition that the next title
includes a reference to San Francisco
County. My Asian American daughterin-law lives just outside this area, but
I am sure that she and other Asian
Americans who speak fluent English and
are entirely literate will not require a
ballot in one of several Chinese languages
in order to register or vote. The only
reference in the report refers to educational facilities for Asian Americans.
There is no record relating to voting
discrimination.
With respect to Alaska Natives, I have
received a communication from Lowell
Thomas, Jr., the State's Lieutenant Governor, in which he points out that there
are a number of Eskimo dialects, none
of which is reduced to writing. Indeed,
the State of Alaska, by constitutional
amendment in 1970, decided that knowledge of English was not a qualification
for voting. However, Alaska would be subjected statewide to the penalties of title
II, and compelled to provide election materials and ballots in languages of the
language minorities, which, I remind you,
are not indeed written languages.
In other words, the test or device, of
which the entire State of Alaska would
be guilty because it did not print its ballots or election materials in the language
of its language minority group, would be
completely powerless to extricate itself
from the penalties of this title because
there is not any form in which ballots
or other election materials can be provided in the language of the applicable
minority language group.
Turning to title III, which I will also
move to strike, I would point out that
the coverage would be far broader, although the penalties perhaps not as
great. In other words, title III would impose upon every State or political subdivision in which 5 percent of the citizens of voting age were members of a
single minority and where the illiteracy
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rate of such persons as a group is higher
than the national literacy rate a requirement to provide election and voting materials, including ballots, in the language
of the minority language group, as well as
in the English language.
The requirements of title III will apply
at once with respect to all elections, imposing the obligation to print ballots and
all other election materials in the languages of minority language groups,
many of which languages, as I indicated,
do not exist in written form-with the
only escape clause being that the District
Court of the District of Columbia in a
declaratory judgment shall find that the
rate of illiteracy has risen so that the
language minority group in question
within the State or political subdivision
is equal to or less than the national literacy rate. Let me add that illiteracy is
determined arbitrarily by a Census
Bureau finding that persons of the
minority language group have a fifth
grade education or less.
If there are any of us who feel that a
literate society in the English language
is important to our Nation's future, and
to the successful integration, and economic and social welfare of our citizens
of foreign origin, or of distinct ethnic
backgrounds, these provisions of the proposed Voting Rights Act could only serve
to perpetuate and make permanent English language illiteracy.
Registration and voting are among the
most treasured privileges of citizenship.
They should be and are protected by our
Constitution and Federal and State laws.
But to guarantee that there is no need to
be able to read or understand a written
or mechanical ballot, and to build this
into our statutory law, has the dual effect of denying the public obligation to
assure a literate society and to excuse
the States from enabling citizens from
ever acquiring a knowledge of the English language sufficient for him or her to
vote.
These titles of the bill, in my opinion,
should be rejected as we move forward
toward erasing the remaining discrepancies which persist in the discrimination
against black Americans whose fundamental voting rights were and continue
to be the main subject and obligation of
this Nation and of this Congress.
In this regard, I should point out that
present law already provides for mandatory responses to certain official surveys-and the Federal courts have repeatedly held that such data gathering
is justifiable, constitutional, and definitely not an invasion of privacy. To alleviate concerns as much as possible, my
amendment would also require that the
survey takers sent out by the Census
Bureau advise the interviewees that the
data obtained from their responses will
be used solely for enforcing Federal voting rights law-and for no other purpose.
Mr. Chairman, I would like to offer a
brief explanation of two other amendments which I intend to offer to improve
that section of this bill which provides
for Census Bureau compilation of voter
registration statistics for determining
whether the extraordinary remedies of-
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seems to me that the bill, as currently
drafted, has two serious flaws in it with
respect to its survey procedures.
First of all, section 403 directs the
Census Bureau to compile statistics based
upon race, color, and national origin
only of all persons of voting age-what
is obviously lacking here is a requirement
that the Census Bureau elicit information on the citizenship of the interviewees. If we are interested in pinpointing
discrimination against potential voterswe should at least be able to determine
that a person has a right to vote in the
first place-that he or she is a citizen
of the United States.
Accordingly, I will offer an amendment to require that the Census Bureau
compiles figures on citizenship as well as
on race, color, and national origin-so
that the Federal Government will have
the relevant and reliable data necessary
at hand before imposing the extraordinary remedies available under this act.
Second, Mr. Chairman, I will offer an
amendment to require that persons interviewed in these surveys answer the questions posed by the Census Bureau regarding race or color. Similar surveys have
shown that if responses are discretionary
at the will of the interviewee, the statistics are often distorted and unreliable.
It is necessary to require mandatory responses because a refusal by a small
number of persons interviewed can lead
to a very significant distortion in the
resulting statistics.
Finally, it seems rather incongruous
to mandate the Census Bureau to conduct a survey in which the Bureau is
required to include a count of persons
of voting age by race, color, and national
origin-as specified in section 207, page
11 of the bill-while in the next paragraph it is provided specifically that "no
person shall be compelled to disclose his
race, color (or national origin) "-andno
penalty shall be imposed for failure or
refusal to make such disclosures. In addition, the bill would require the Census
Bureau to advise persons interviewed
fully regarding their right to fail or refuse to furnish such information.
If the surveys mandated by this legislation are to be useful in promoting voting rights of blacks and other minority
citizens, then information must and
should be compiled on a mandatory and
not discretionary basis. In the first place,
citizenship is a prerequisite to voting and
should be basic to any such survey. Furthermore, if the statistical information
relating to race, color or national origin
is to be valid-and useful-it must be
required from all of the potential voters,
not some lesser percentage (at their option)-which would nullify the value of
the statistics.
Mr. EDWARDS of California. Mr.
Chairman, I yield 5 minutes to the gentleman from Michigan (Mr. CONYERS).
Mr. CONYERS. Mr. Chairman, I
would like to raise a question with my
friend, the gentleman from Illinois, a
member of the committee. Is the thrust
of his objection to expanding the Voter
Rights Act to cover language minority

groups such that we will be encouraging
States to continue illiteracy patterns
rather than encouraging them not to?
Does the gentleman see some connection?
Mr. McCLORY. If the gentleman will
yield, I think there is no question, if we
mandate the printing of the ballots and
voting information in these various foreign languages, that what will happen
is that members of minority language
groups will never get the initiative nor
the incentive to learn the English language; and, consequently, we start down
the road toward a bilingual or multilingual society, which I do not think we
ever intended to become. So, a bill which
mandates elections in languages other
than English would discourage literacy
in English.
Mr. CONYERS. I doubt that seriously. First of all, we have an obligation to
people who may not be able to speak
English clearly enough to understand
and to vote intelligently be provided
with some other means, but I do not
think that States bearing this additional burden and expense will want to continue it for long, and I think this legislation will also accelerate improvement
by pinpointing those States which are
flagging in their educative efforts and
they will certainly be motivated in a
new way to rectify this situation.
It just does not seem to me logical that
we would expect this provision to promote illiteracy rather than discourage
it.
Mr. McCLORY. If the gentleman will
yield further, I hope that the gentleman
is correct, but we do provide in all the
States for assistance to voters, and we
should do that, where they do not understand the ballot or they do not understand the language. We should continue
to provide assistance to the voter, but to
provide that all the voting information
and ballots shall be provided in multiple
languages is quite inconsistent with our
society, which I think is a single-language society in which we should try to
encourage people to become literate in
the English language.
Mr. CONYERS. I do not like to interrupt my colleague because he is on my
time and I could not get any time on
his, but I would like to move on with
another observation. It seems to me
that one thing has been neglected in
much of this debate and that is that
there can still be quite serious voter
rights problems, even if there is a high
voter turnout. We can have section 5type problems.
So, when people continually refer to
the State of Texas as being somehow
singled out and picked on when they
have now complied with the requirements of bilingual legislation through
very speedy action on the part of the
State legislature, I think we forget that
we would also be eliminating this State
from section 5, which would pick up
many, many other serious violations. So
in my judgment I think we ought to
approach any amendments of this kind
with great care and deliberation.
Miss JORDAN. Mr. Chairman, will the
gentleman yield?
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Mr. CONYERS. I yield to the gentlewoman from Texas.
Miss JORDAN. Mr. Chairman, I thank
the gentleman for yielding.
The gentleman is absolutely correct.
The Texas Legislature, in great haste,
upon learning that Texas may be included under the Voting Rights Act of
1965, passed a bilingual election bill. It
was rushed through. It addresses only one
small part of the problem: the Englishonly ballot where there is more than 5
percent of minority-speaking population.
It does not relate one whit to the many
county commissioners' courts, gerrymandering of precincts to dilute the minority
precincts, black and brown in Texas. It
does nothing about redistricting which
was recently before the Texas Legislature
and the many counties which still have
many member districts which dilute the
effect of the minority vote.
It does nothing about the integrity of
the ballot in many elections which are
being held by written election and the
ballot is in one place and the voter signs
the stub in another place and there is a
correlation between the ballot and the
stub and the seal is broken, so there is
no consideration given to that question
when we talk about bilingual ballots.
So the gentleman is absolutely correct.
We will be ignoring the larger part of
the problem in Texas if we simply let
Texas ease out from under simply because of rushing through in haste legislation pertaining to the bilingual ballots.
Mr. EDWARDS of California. Mr.
Chairman, I yield 5 minutes to the gentleman from Ohio (Mr. SEIBERLING).

Mr. SEIBERLING. Mr. Chairman, this
legislation as originally enacted and as
it would be amended by this bill is an
effort to bring into reality the rights
guaranteed by the 14th and 15th amendments to the Constitution, amendments
which were enacted into law about 100
years ago, and yet for three generations
these amendments as far as voting rights
were concerned were ignored for millions
of our citizens.
Now, three generations of abuses
should be long enough to make us aware
that we need to do something, as we did
in 1965, but they should also be long
enough to make us aware that the patterns of conduct that resulted in the
denial of equal protection of the law and
the denial of voting rights because of
race or color are not patterns which are
likely to be dissipated in a very short period of time. After 90 years of abuses, 10
years is a very short period of time.
These have been 10 years in which the
rights to equal educational opportunity
have just begun to be recognized and
implemented, in which discrimination
has just begun to be eliminated, in which
it is true hundreds of black officials have
been elected in parts of this country
where few or no blacks had been elected
for generations. Yet the patterns which
led to their exclusion in the past are patterns which have not been dissipated
either in the minds or in the hearts of
some of those who would oppose or
weaken this legislation.
I would like to address myself to two
or three of the criticisms of aid proposed
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those that would show that, nevertheless,
the State has slipped into its old ways, a
recidivist, so to speak, and is back at the
old stand discriminating against voting
minorities in its State.
The CHAIRMAN pro tempore (Mr.
STUDDS). The time of the gentleman has
expired.
Mr. EDWARDS of California. Mr.
Chairman, I yield 1 additional minute
to the gentleman from Ohio.
Mr. SEIBERLING. Mr. Chairman, during the debate in committee, much was
made of the fact that one local government had to go in and get the approval
of the Attorney General to narrow the
doorway to the voting registrar's office.
I suggest that this is the very kind of
thing, the subtle intimidation, that led
to the passage of this legislation originally, and is the very reason why it is
important to continue the act until people are not intimidated by this sort of
thing.
I would like to make one other point
and that is that it is very important that
we keep the jurisdiction in the District
Court for the District of Columbia. We
not only need uniformity and in national
Gaston
the
That is too bad, that under
Doctrine you are conclusively presumed to standards, but we need to have these
have discriminated.
cases brought up in a court where the
The Assistant Attorney General of the judges are not likely to be subjected to
United States stated that there was no local pressures, but can objectively carry
way for Virginia to come out from under out the intent of Congress in enacting
the act, and Howard Glickstein, a very this legislation.
For that reason, I would suggest that
recognized authority, agreed with that,
that there is no way for Virginia to prove we not adopt a proposed amendment to
transfer jurisdiction under this act to
itself out.
Mr. SEIBERLING. I agree with the Federal district courts all over the
gentleman; but all that proves is that country.
The CHAIRMAN pro tempore. The
the State of Virginia failed to meet their
time of the gentleman has again expired.
burden of proof.
Mr. BUTLER. Mr. Chairman, I yield
Mr. BUTLER. No, quite the contrary.
Mr. SEIBERLING. Or was unable to 1 additional minute to the gentleman
from Ohio.
meet the burden of proof.
Mr. SEIBERLING. Mr. Chairman, I
Mr. BUTLER. Virginia was commended
for its great registration effort and it was yield to the gentleman from Virginia.
Mr. BUTLER. Mr. Chairman, is the
said that our hands are tied because of
the Gaston doctrine and that is the gentleman seriously suggesting we should
extend the voting rights amendment for
problem.
Mr. SEIBERLING. If the gentleman 10 years because of the remote possiwill yield further, because of the fact bility that in some remote county we
that the deprivation of the equal educa- might narrow the doorway to the registional opportunity had made it impos- trar'soffice?
Mr. SEIBERLING. No; I am suggestsible for the State of Virginia to meet the
ing that that example was used as an
burden of proof.
Mr. BUTLER. The fact we had an un- argument that we should not extend
equal school system in 1964 is being used some of these provisions. I am saying it
against us to establish that our modest is just that kind of thing that needs to
literacy test was discriminatory and we be reviewed, because in certain cases it
were not allowed to prove that they were could be used for intimidatory purposes.
Mr. BUTLER. If we already have the
not.
Mr. SEIBERLING. The gentleman is narrow existing hallway to the registrar's
proving my very point, that it is going office, is there anything in the Voting
to take time to dissipate the effects of Rights Act which would make the locality widen its hallway?
past patterns of discrimination.
Mr. SEIBERLING. I know of nothing,
Mr. Chairman, I prefer not to yield any
unless the narrowness had been used for
further.
Mr. BUTLER. I thank the gentleman. purposes of discrimination in voting
Mr. SEIBERLING. Mr. Chairman, that rights.
Mr. BUTLER. Then it would have to
is my exact point. The gentleman from
Virginia would provide that if a State be under section 3.
Mr. SEIBERLING. That is correct.
had been a good boy for 5 years as far as
Mr. BUTLER. Does the gentleman
Voting Rights Act observance is concerned, it can go in and show that fact realize that if they had a narrow hallway
to a court and bail itself out from cover- existing prior to the Voting Rights Act
age under the act. Then from that point and they wanted to get out from under,
on, even though the court retains the that under the Butler bailout amendjurisdiction, the burden then shifts to ment they would have to come in and

amendments to this legislation. First of
all is the so-called Butler amendment,
the so-called impossible bailout amendment. The Voting Rights Act as amended
by this bill already provides for States to
bail themselves out of coverage of this
bill. If a State can come in and show that
for a period of 10 years it has not had
any tests or devices or any of the other
abuses that trigger the coverage of this
bill, that State can bail itself out from
the coverage of this law.
But the burden of proof is on the State
that has the coverage. Now, the proposed
Butler bail-out amendmentMr. BUTLER. Mr. Chairman, will the
gentleman yield?
Mr. SEIBERLING. I yield to the gentleman from Virginia.
Mr. BUTLER. Is the gentleman familiar with the case of Virginia against the
United States, in which we endeavored
to prove ourselves out and we did, in
fact, prove that the literacy test in Virginia had not been used to discriminate.
The Supreme Court of the United States
in affirming per curiam the District
court said in effect:
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prove that they had put a wider hallway
in and adopted a legislative program that
would put aside all those subtle discriminations which we cannot do anything
about because they are frozen into the
law under the Voting Rights Act.
Mr. SEIBERLING. The gentleman is
his own best expert on the Butler bailout amendment.
Mr. BUTLER. Mr. Chairman, I yield
3 minutes to the gentleman from Ohio
(Mr. KINDNESS).
Mr. KINDNESS. Mr. Chairman, I
thank the gentleman from Virginia for
yielding to me.
First, I would like to point out that in
the colloquy which has just preceded
these remarks, the point was made that
these cases, the litigation concerning
declaratory judgments to allow States
out from under the coverage of the act,
should be brought in the U.S. District
Court for the District of Columbia, one
unified court, where expertise is supposedly developed.
Mr. Chairman, there have only been
three cases, and I would wager that there
were not two of them which were heard
by the same judges involved in the District Court.for the District of Columbia.
There is no such thing as the development of any expertise on this subject for
the District Court for the District of
Columbia. This is a very hollow point.
Where other litigation belongs in the
district court in the appropriate Federal districts throughout the country, it
seems to me that there is no reason, and
no reason has been cited, why this type
of case should be treated differently. It
is an insult to the Federal district court
judges and the Federal court system to
suggest that they cannot decide cases
any place other than the District of Columbia on a fair and reasonable basis.
Mr. Chairman, it has also been suggested in the preceding remarks that a
"10-year period of purity" is what would
be involved if this bill passes in its present form. The Members should not rely
upon my word or upon the word of the
other gentleman. If they would like to
find out just what it would be, they can
read the bill. It would be 20 years-not
"10-year period of purity" is what would
to prove that it had no violation of any
provision of the Voting Rights Act before a declaratory judgment could be obtained.
Mr. Chairman, there is one other
amendment I did not mention in my remarks a little earlier which I will offer
on the House floor tomorrow, which is
closely related and is a germane topic
for an amendment to the bill, which
would forbid voting more than once in a
Federal election.
Section 11 of the Voting Rights Act
of 1965 currently regulates voter fraud
and conspiracy in Federal elections.
Severe criminal penalties are provided to
punish anyone who knowingly gives false
information for the purpose of establishing his eligibility to register or vote. But,
no criminal law prohibits anyone from
voting twice-and this can occur in at
least seven States which have no law
prohibiting voting in more than one location. Thus, a person voting in Wyoming
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could move to Arkansas and register,
where he could register within 30 days
without having to give up his Wyoming
registration. If such a person were to
vote twice in a subsequent Federal election, no law would be violated because
each registration was procured with true
information.
This amendment which I will propose
remedies this gap in Federal law by prohibiting, in a new subsection, 11(e), voting more than once in the same Federal
election.
Mr. EDWARDS of California. Mr.
Chairman, I yield 5 minutes to the
gentleman from Texas (Mr. KRUEGER).

Mr. KRUEGER. Mr. Chairman, we
have been told that this amendment is
somehow directed against Texas and
that there are abuses there. And it is
my State, and there are.
We have been told that this amendment somehow encourages illiteracy and
that if it is passed we will encourage
people not to develop a mastery of the
English language. Und ich sage Ihnen
dass als ich vier Jahre alt war, dann
konnte ich nur Deutsch sprechen.
But although I spoke only German
until I was 4 years old, I learned English, too. And I have no reason to suppose that if this amendment were to
pass, it would encourage people not to
develop a mastery of English, as the
gentleman from Illinois suggests.
What we are basically talking about
in this bill is not something that is pure
in form, not something that has all of
the elements of ideal legislation. What
we are talking about is a bill that has
worked and it has worked for a decade.
It has brought from 6 percent to above
60 percent in the State of Mississippi
the number of blacks who are registered
to vote, and it has prompted only 317
instances of actually bringing down Federal examiners who were called in
response to some sort of voter irregularity.
I have in my own district encountered
someone who came from outside the
congressional district, who was of
Spanish surname, and sought a county
office. He wished to be registered to run
for that office. On the day that registration for that office was to be closed, he
was told that he was not allowed to
register because of some sort of minor
technicality. We were able, by telephoning the State attorney general, to
get this man listed on the ballot. When
the results came in from this election, he
had himself previously taken 112 people
with him to the polls to vote absentee
for him, but only 55 votes were recorded
for him, and he lost the election by 7
votes.
I suggest to the Members that if this
bill had been in effect, this man, could
after the first instance in which.he saw
some sort of discrimination was likely,
have asked for Federal observers, and
he might very well have been protected.
He might be that county official today,
whereas in fact, he is not.
We are not concerned, when we write
bills, with achieving absolute perfection
in form. What we are concerned about
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is improving the current legislation, and
I think this current legislation would
clearly do that.
In predicting the inevitable end of
slavery, Thomas Jefferson said:
Nothing is more clearly written in the book
of fate than that these people shall be free.
It is pointless for us to talk about freedom in our society unless we can be sure
that we have free and open elections, not
only for blacks but for chicanos, not only
for American Indians but for many
others who Jefferson could not have foreseen some day might be citizens.
I want very much for the citizens of
my State to have the protection of the
Federal Government, and I hope some
day that those from other States who
seem to think that this bill is aimed simply at Texas will seek the same protection for the people of their States.
Mr. DRINAN. Mr. Chairman, will the
gentleman yield?
Mr. KRUEGER. I will be glad to yield
to the gentleman from Massachusetts.
Mr. DRINAN. Mr. Chairman, I want
to commend the gentleman and I would
like to associate myself with his remarks. It is one of the most eloquent
statements on behalf of the Voting
Rights Act which I have ever heardand I commend the gentleman for his
statement.
Mr. EDWARDS of California. Mr.
Chairman, will the gentleman yield?
Mr. KRUEGER. I will be glad to yield
to the gentleman from California.
Mr. EDWARDS of California. Mr.
Chairman, I do want to thank the gentleman for his very persuasive and eloquent
statement.
Mr. KRUEGER. I thank the gentleman.
Mr. EDWARDS of California. Mr.
Chairman, I yield 5 minutes to the gentleman from Texas (Mr. GONZALEZ).
Mr. GONZALEZ. Mr. Chairman, the
record produced by the hearings on the
Voting Rights Act printed on instructions of this august committee known as
the Committee on the Judiciary, and
particularly the report on the bill as it
pertains and makes specific reference
to my native city of San Antonio, is not
only seriously misleading, it is an outright mendacious fabrication of the
truth.
The statement on page 20 of this report, where it says that the city's 1972
annexation was intended to dilute minority voting strength, is not only just
plain misleading, but I repeat, it is a lie.
No matter how lofty the intentions of
any legislation, including this one, there
is nothing that would justify using outright falsehoods in support of it. There
is nothing in any legislation that would
justify the use of fraudulent or misleading statements.
I am from San Antonio. I was born
there. I represent now a fairly big chunk
of the city of San Antonio. For the first
8 years of my congressional career, I had
the responsibility of representing the entire county of Bexar, and therefore, I
think I have a little experience in politics
there and not only in San Antonio.
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Mr. Chairman, I have campaigned the
length and the breadth of the State of
Texas, and I know about voting fraud.
I know about restrictive legislation, and
I know about intimidation and oppression.
I am for the Texas voters' rights. The
first thing I did as a Member of this
House in 1962 was to introduce a bill to
eliminate the poll tax, as the hearing
record on this bill recognizes; and I will
not go into my antecedent record of public endeavor, both on the level of the City
Council of San Antonio as well as in the
State Senate of Texas.
I was not asked about the amendment
that would, in effect, extend this act to
the State of Texas and to the city of San
Antonio. That does not offend me, but it
puzzles me because I know a little something about the subject matter. I simply
cannot understand and let stand unchallenged any statement that infers, as the
report does, that the city of San Antonio
annexation was intended to dilute, let
alone violate, anybody's right to an effective vote. Until I read the reportand remember, I am not a member of this
committee and therefore, this report was
not available to me until fairly recently,
a few days ago-so I repeat, until I read
this report, I had never heard any such
complaint. I read the hearing record,
which, incidentally, I was not able to
obtain, again, until late last week, during
the recess. It makes no case that there
was any such intention.
There are complaints about at-large
elections and not having single-member
districts. This entire legislation does not
do anything about those issues, and it
cannot. There is nothing that I knowand I stand to be corrected if I am
wrong-but if I interpret this extension
and amendments correctly, they have
absolutely nothing to do with singlemember districts or with that kind of
irregularity. Moreover, this does not cure
whatever effect requiring a majority runoff might have, for instance. There were
complaints about having to have runoffs
because every time there is a runoff, a
minority candidate would lose. I do not
know that this bill does anything about
that.
Mr. BADILLO. Mr. Chairman, will the
gentleman yield?
Mr. GONZALEZ. I will not yield at this
time because I have to clear this record,
and I have been yielded only 5 minutes.
It is important that I clear the record
because of the outright lie concerning the
city of San Antonio. I will fully document
that, and I intend to do it. I cannot, however, do it in 5 minutes if I am
interrupted.
Mr. Chairman, nothing about this socalled annexation bit goes to the reason
for this bill. The only reason that I can
see that all these discussions have been
going on concerning all the irrelevant
issues about this bill is an attempt to
generally indict the Texas Legislature.
The CHAIRMAN pro tempore. The
time of the gentleman from Texas (Mr.
GONZALEZ) has expired.

Mr. GONZALEZ. Mr. Chairman, will
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the gentleman from California (Mr. EDWARDS) yield me an additional 5 minutes?
Mr. EDWARDS of California. Mr.
Chairman, I yield the gentleman from
Texas an additional 2 minutes, and at
the end of that time we will see how we
are doing.
Mr. GONZALEZ. Mr. Chairman, I
thank the gentleman.
Mr. Chairman, I am concerned here
about what San Antonio intended to do
when it annexed the territory in 1972 referred to on page 20 of the report.
I know that the record must be
straightened out, and I will be derelict
in my duty, no matter what opprobrium
would result otherwise, if I did not see
to it that this report is straightened out.
In Texas the usual practice for a city
is to make an annexation of a subdivision. The subdivision wants the city services, and it petitions for annexation and,
as a rule, it is done. That is the routine
action.
In Texas there is a limit on how much
land a city can annex at any given time.
It is this restriction that led to the invention of the irregular, or the finger
annexations, the kind of annexations
that are mentioned in this report.
Under Texas law there is no county
zoning power. If you want to control
and/or to impose city building codes,
then you have to annex the area, but
there is a limit on how much you can
annex on the part of the municipality.
Therefore the problem is, see, how do
you get control over a subdivision, and
how do you prevent the growth of these
little bedroom cities that develop and
take advantage of the city services, but
pay no city taxes?

We have had a lot of that in San Antonio, just as I am sure the Members of
the Congress have had it. Also such an
enclave can get city water, use all of the
city services, get city bus service, and yet

pay nothing toward those services.
This bill does not do anything about
that.
Up until the time I was on the city
council these little places could arise
suddenly. It is not that bad any more,
but the truth is that it is unauthorized
to allow these places to keep mushrooming.

Well, how do you, under Texas, law,
do this so as to prevent the incorporation of these little places? The law of
Texas says you cannot incorporate a
town within the extraterritorial boundaries of a city. That is a kind of buffer
zone to prevent somebody setting up a
town on the existing city limits. That is
the main purpose.
The CHAIRMAN pro tempore. The
time of the gentleman has expired.
Mr. GONZALEZ. Mr. Chairman, I
would ask unanimous consent to continue for an additional 5 minutes.
The CHAIRMAN pro tempore. The
Chair will state that the gentleman from
California (Mr. EDWARDS) has control of
the time. Does the gentleman from California wish to yield additional time to
the gentleman from Texas?
Mr. EDWARDS of California. Mr.
Chairman, one of the problems we are

faced with today is that the Committee
on Appropriations was supposed to be
taking up an urgent bill on the floor of
this House 10 minutes ago. I will be very
glad to yield to the gentleman from
Texas if the gentleman wishes to do so
under those circumstances.
I am a friend of the gentleman from
Texas, and I will yield the gentleman all
the time he wants.
Mr. GONZALEZ. I would like to have
an additional 5 minutes. This is a grave
issue. The tax bill is important, yes, but
so is this, because this has to do with
clearing the record.
Mr. EDWARDS of California. I will
yield the gentleman from Texas 5 additional minutes.
Mr. CONYERS. Mr. Chairman, will the
gentleman yield?
Mr. GONZALEZ. I will yield to the
gentleman from Michigan for a brief
question.
Mr. CONYERS. Mr. Chairman, this
would be very brief.
I would ask the gentleman from Texas
where in the report on page 20 does the
committee do the gentleman's city of
San Antonio an injustice? Precisely
what is incorrect in the report?
Mr. GONZALEZ. The report says:
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on page 20 that although the city, referring to San Antonio, was originally almost evenly divided between Anglos and
Mexican AmericansMr. GONZALEZ. That is not true. That
is not true. I have the statistics that I
wish to make part of the RECORD in order to describe this misstatement. The
truth of the matter is that in San Antonio historically and notoriously the
Mexican American in effect is the majority at this particular time. He is not
the minority at this particular time populationwise. This is simply an absolute
fabrication. Nobody who has been responsible for this statement ever bothered to check with any official in the city
either to get the history of the annexation or the truth of the annexation or
the truth of the historical development
of the city of San Antonio. I think that
I would be derelict if I were not to correct on the record in general debate,
which is the only opportunity I have, this
serious misstatement on the part of the
committee in issuing this report to accompany the act.
To continue, as I said, there is no
county zoning law in Texas, so if we have
a situation of a city like San Antonio or
any other similarly situated city, their
big question is, How can we come in and
In 1972, in Pearsall, Texasinsure an orderly development? This soWhich is a municipality outside of the called 1972 spoke or finger annexation
county that San Antonio is situated in, had one primary purpose and that was
and is about 55 miles down the roadto try to exert some municipal control
the City Council, while refusing to annex
over the aquifer which provides the sole
compact contiguous areas of high Mexican
source of water for the city of San AnAmerican concentration, chose to bring a tonio.
100 percent Anglo development within the
Where do we come in here with any
city.
attempt to discriminate against any votThe city of San Antonio, mind you, er? There is just absolutely not one scinit is being dumped in with the city of tilla of evidence or fact or thought in
Pearsall. That is a gross injustice right this, and I think that as Members of
there.
Congress, or even members of the staff,
The City of San Antonio, in 1972, made we have to have a deep veneration for
massive annexations including irregular or
the fact and the word. I just think it is
finger annexations on the city's heavily
abominable that such a distinguished
Anglo northside. The population breakdown
committee
as the Committee on Jurisin the areas annexed was overwhelmingly
over its imAnglo, although the city was previously prudence would allow
almost evenly divided between Anglos and primatur to publish a report that would
be such a gross and misleading fabricaMexican Americans (Hearings, 369).
tion, and
no doubt in anybody's
Mr. CONYERS. That is correct, is it mind thatI Iwant
strongly protest it.
not?
The law in Texas says we cannot inMr. GONZALEZ. As far as it goes, but corporate a town within
those extraterit mentioned nothing about the other ritorial jurisdictions
that the legislature
annexations in which they had massive has given incorporated
cities, so we have
concentrations of Mexican Americans. some buffer
and they could be
The context of this report, as I think strangle zones.zones,
In
fact,
talk about votthe gentleman from Michigan can see it, er discrimination, we toought
and also, I am sure, he would not dis- about economic discriminationto worry
because
pute it, the impact of this statement is of that practice, and
this act
that any reader would believe that the has nothing to do with certainly
that.
city of San Antonio has finger annexed
San Antonio could not get control over
only a community because it wanted it subdivision
growth in any way except the
to exclude large masses of Mexican use of this annexation
Americans, or other ethnic minorities. not take in all of the technique. It could
areas that it needed
That is the plain thrust of this, and
control. The county cannot exercise
that is not true. That is a lie. Nobody on to
any zoning control, so the city annexed
the gentleman's committee, on the staff spokes
of land down highway areas and
or on the committee itself, who had any- developed areas.
thing to do with the writing of this paraThat gave the city a zone of jurisdicgraph ever bothered to get the history of tion adjacent to those spokes, and alannexation or get the facts or the truth, lowed San Antonio to get the kind of
and that is why I am here in the well basic control that any reasonable mind
trying to clear the record.
would desire.
Mr. CONYERS. Might I ask the genThere was nothing sinister about any
tleman if it is correct where it is stated of this. These spoke annexations go all
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around the city, just like the spokes of
a wheel.
That is why irregular annexations
exist.
San Antonio did make a giant annexation in 1972, and I think that anyone

who knows the facts of the situation will
be able to tell you that the purpose of
that was anything but discriminatory.
The city had not annexed anything, ex-

cept by petition, for a number of years.
Huge new facilities had mushroomed outside the city limits. There was a need to
provide services to those areas. The town
needed tax revenues from those areas.
So it was done. In 1972 San Antonio annexed much of the area that it had previously controlled by means of its spoke

annexations.

I have obtained a complete statement
from the San Antonio city attorney with
respect to those annexations, and make
that a part of the record. I also have a

map illustrating those, and will show
it to anybody having any questions to

ask. And I will make part of the record
statistics relevant to those questions.
I do not think it is proper, in our zeal
to protect voting rights, to make misleading statements, as was done here in
the case of San Antonio. I hope that I
have been able to straighten the record
out.

San Antonio did make annexations,

and they do look irregular. But the inference drawn is wholly incorrect and not
supported by anything in the record of

hearings.
There is much to debate about here.
The rate of voter participation can be
affected by many things. It could be affected by low enthusiasm. Candidates
without much to say, or the dearth of
candidates, might cause low participation. The Republican Party in Texas was
only invented a decade or two ago, and
in Bexar County in 1956 it was only invented as a means of getting some gen-

eral election opposition for me. The Re-

publicans are not a factor in Texas politics, in the usual sense of that word, and
they are especially not much of a power
in San Antonio. So there is not a lot of
excitement about elections sometimes.
Maybe that accounts for low enthusiasm.
No one can say for sure.
Maybe the fact that elections are on
Tuesday affects turnout. It is tougher
for a working guy to get out and vote
than it is for someone who does not have
to work-a retiree, for instance. Maybe
we should have elections on Saturday or

Sunday.

Again, nobody can say for sure. We can
speculate, but we have no real basis for
drawing any conclusions.

It seems to me that what we ought to
be considering here is whether or not
to set up a whole basic Federal election
code. Maybe we should treat all jurisdictions alike. But it is certain that if
this whole bill is predicated on state-

ments like those about San Antonio, it
is plain erroneous. This error, and I
think it is not intentional, nevertheless
makes me wonder whether I can support the bill.
I am in a dilemma here: I want full
and effective voter participation. I have
worked for human and political rights

throughout my career. And yet here I
see a bill that would affect my own city
in a way that is wholly uncalled for,
based on a complete misstatement of

the true situation, and which worst of
all would not in any way resolve the
grievances complained of. It would not
change the existence of at-large districts. It would not eliminate runoff
elections. It would not address those
things at all-and yet those are the
grievances most often alluded to, most
documented, and most argued of. This

bill would not really change anything in

San Antonio, at all. After all, there has
been no intimidation reported to the
committee; there has been nothing at
all, except the annexation aforementioned, and which I have explained. As
far as I can see, the bill as applied in my
city would rectify nothing.
The CHAIRMAN pro tempore. The
time of the gentleman has expired.
Mr. GONZALEZ. Mr. Chairman, I ask
unanimous consent that I be allowed to
proceed for 1 additional minute.
The CHAIRMAN pro tempore. The
gentleman will suspend. The Chair must
advise the gentleman that under the rule
that request is not in order.
Mr. GONZALEZ. Mr. Chairman, I include the following information:
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population brackets. Cities of 100,000 or more
were given five (5) miles of ETJ. There were
several incidents of ETJ. First, a City could
not annex beyond the limits of its ETJ, except by request of property owners. Second,
no town could incorporate within a City's
ETJ. Third, a City's subdivision regulations
were applicable within its ETJ (but not its
zoning or building regulations). Fourth, ETJ
land was not taxable by the City. Fifth, when
a City annexed within its ETJ, the latter expanded accordingly. (This accounted for San
Antonio's "spoke" annexation of the middle sixties).

(2) Further limitations were placed upon

the area a City could annex in any one year.
Thus a City was limited to annexing a maximum of an amount equal to 10% of its total
area in any one year. Area annexed by petition of landowners did not count againstthis

10%, however. Furthermore, a City could
build up "credit" to the extent of an amount
equal to 30% of its total incorporated area
by annexing less than 10% in three or more
calendar years.
(3) The annexing City was compelled to
furnish municipal services to the area annexed within three years from the time of
annexation or the land was subject to being
disannexed.
(4) The requirement of "adjacency" was
retained in annexations.
THE "SPOKE" ANNEXATIONS

Under Art. 970(a), a City, while limited in

the extent and area of its yearly annexations,
was given a measure of protection against the
BaIEF HISTORY OF SAN ANTONIO ANNEXATION
encroachment of bedroom cities in the ETJ
(1965-75)
and given subdivision control In the ETJ.
I. GENERAL LAW
San Antonio's government did not feel, however,
that 5 miles of ETJ was enough. As
Municipal annexation power is a legislative function delegated to cities by statute. noted above, the ETJ expanded, under Art.
In Texas, prior to 1963, the only statutory 970(a), with any given annexation. Thus,
limitations on the power of Home Rule cities if a City annexed out one mile beyond its
boundary, its ETJ was extended out beyond
(of which San Antonio is one) to annex was
that the land in question be adjacent to the the newly annexed area accordingly. This
gave rise to the "spoke" idea.
annexing city and not within the boundaries
There are, of course, many roads and highof another city. This latter limitation was
likewise imposed upon incorporations of new ways leading into San Antonio. They are pubtowns. Arts. 1175, 1133-1134, Vernon's Anno. lically owned and controlled. Annexation of
Tex. Stat., and State ex rel Pan American such roads and highways would net no taxes
Production Co. vs. Texas City, 303 S.W. 2nd nor population to the City, but would increase the extent of the City's ETJ. Thus,
780.
City governments have always had one or if such roads and highways entering the
more of the following motives in annexing City were annexed out to the extent of the
City's ETJ, the latter would double if the
new territory: (1) To gain tax revenues; (2)
roads and highways were close enough toTo control the growth and development of
the City (Texas cities have no zoning con- gether. Instead of having a 5-mile belt of
trol beyond their boundaries, although since ETJ, the City would have a 10-mile belt and
1931 they have had subdivision control. Art. this would be accomplished without annex974a, V.A.T.S.); (3) To prevent the incorpo- ing any privately owned land.
San Antonio, in 1964, in accordance with
ration of towns around their outer boundathe above, annexed roads and highways out
ries. Such incorporation ultimately leads to
duplication of municipal services as the "par- to the limit of its ETJ, but such annexaent" city grows around the incorporated tions included only the roads and highways.
The result was as above stated. Several law"bedroom" city. (Olmos Park is a good example). (4) Political considerations. For ex- suits also resulted later, challenging this deample, black communities have been exclud- vice, but the City won them.
This broad belt of ETJ had a good deal to
ed from annexation by some southern cities.
Prior to 1963, an annexing city was not do with San Antonio's failure to make any
compelled by legal mandate to service an- significant annexations until 1971. After all,
nexed areas. Indeed the only thing that pre- it had 10 miles of subdivision control and
vented massive annexations (which never- 10 miles of insulation against the establishtheless sometimes did occur) of land for ment of "bedroom" cities.
revenue purposes alone were political conPATTERN OF SAN ANTONIO ANNEXATIONS FROM
siderations. People do not like to be annexed
1965-75
and receive no municipal services for their
As of January 1, 1965, San Antonio connewly imposed taxes.
tained 176.8 sq. miles. Since that time, the
In 1963, however, the law of annexation City has annexed 86.2 sq. miles. There have
was drastically changed by the legislature. been 112 separate annexations, almost all of
See Art. 970(a), V.A.T.S. This bill was no which were "petitioned" annexations and
doubt passed to prevent some of the an- thus did not count against the City's yearly
nexation excesses and abuses of cities in the 10% allotment. The typical "petitioned" anpast, such as that exemplified by the Pan nexation involves a subdivider who has gotten
American case, supra.
his plat approved by the Planning CommisArticle 970(a) contains a number of pro- sion, having originally purchased the land
be
ones
should
following
visions, but the
when it was in the ETJ. His motive for renoted, at least in essence:
questing annexation is desire for City serv(1) The statute created an '"extrate-ri- ices (which ETJ land is not entitled to).
The great bulk of San Antonio area detorial jurisdiction" (ETJ) for cities of various

