Chapter 14

Who Owns Heat?

Ownership of Geothermal Energy and
Associated Resources Under Texas Law

B. Sebree

l. Introduction

At the time of this writing, no Texas Court ruling can be
found determining the ownership of geothermal energy
and associated resources as a constituent of the surface
or of the mineral estate, and in 1975 the Texas Legislature
expressly declined to express an opinion regarding
ownership.[MHowever, well-established legal precedents,
rules of construction under Texas case law, and statutory
law inevitably lead to the conclusion that geothermal
energy and associated resources belong to the surface
owner of real property in Texas, absent a controlling
document to the contrary.
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Heat, energy, steam, hot water, hot brines, and geopressured water are
not minerals under Texas law. Therefore, in the event of a severance of the
mineral estate from the surface estate in Texas, geothermal energy and
associated resources should be held as belonging to the surface estate,
absent a specific statement to the contrary in a controlling document.

A. Key Concepts

The ownership of any real property interest in Texas
is determined by the intent of the parties to the deed,
conveyance, reservation, lease, or other legally binding
document in question. (2!

In the event of a severance between the surface and
the mineral estates, we look to the intent of the parties
as expressed within the four corners of the controlling
document(s)in the property records. ¥
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Withthe exceptionofthemineralsandtheiraccompanying
rights, Texas law establishes that all interests in the
original parcel of land from which an “oil, gas, and other
minerals” estate is severed remains the property of the
original parcel of land, i.e., the surface estate. [*! This
includes all property interests without limitation, unless
there is a specific controlling document to the contrary.
51 This encompasses ownership of all non-mineral
molecules of the land, of the mass of earth undergirding
the surface, and even of empty space within the earth. [¢]
Therefore, it includes geothermal energy and associated
resources.

If the records are silent with no mention of any
conveyance, reservation, or lease of any geothermal
energy and associated resources, the inquiry should
be complete, because Texas law firmly establishes that
the surface owner retains possession of everything that
was not severed. ") Therefore, the surface owner retains
possession of the geothermal energy and associated
resources, because there was never a severance of such
resources from the original parcel of land.

Nonetheless, because certain advocates may argue
that “other minerals” in a mineral estate conveyance,
reservation, or lease should be interpreted so as to
include “geothermal energy and associated resources,”
we follow Texas statutes and established Texas Supreme
Court precedents regarding how to analyze the phrase
“other minerals.”

B. Texas Statutes

The Texas Property Code provides that “mineral” means
“oil, gas, uranium, sulphur, lignite, coal, and any other
substance that is ordinarily and naturally considered a
mineral in this state, regardless of the depth at which the
oil, gas, uranium, sulphur, lignite, coal, or other substance
is found.”®) Geothermal energy and associated resources
do not fit that definition.

C. Texas Supreme Court Precedents

1. The Surface Estate as a Matter of Law Test

The following resources contained in the definition of
“geothermal energy and associated resources” ! all
belong to the surface estate as a matter of law because

they are all forms of groundwater: steam, hot water and
hot brines, and geopressured water. 1!

2. The Ordinary and Natural Meaning Test

The Texas Supreme Court established the ordinary and
natural meaning test to determine if a substance is or
is not a mineral as follows, “We now hold a severance of
minerals in an oil, gas and other minerals clause includes
all substances within the ordinary and natural meaning
of that word, whether their presence or value is known
at the time of severance.” [

Other than groundwater, the remaining two resources
contained in the definition of “geothermal energy and
associatedresources”whichrequireanalysisare“heat”and
“energy.” ' Under Texas law, all minerals are substances.
8] “Heat” and “energy” are not substances. “Heat” and
“energy” are intangible qualities or properties of the earth
itself, and thus, are definitively not minerals.

Certainty in the ownership of this abundant and
inexhaustible energy resource is critical if Texas is going
to develop this resource. This article discusses and
traces the applicable statutes, legal precedents, and
rules of construction under Texas law and demonstrates
how they lead to the conclusion that geothermal energy
and associated resources belong to the surface estate.

2. The Geothermal Resources Act of
1975

Texas has recognized “geothermal energy and associated
resources” as a valuable energy resource since 1975. This
is the phrase that was adopted and defined by the Texas
Legislature when it passed the Geothermal Resources Act
of 1975 ["the “Act”]. "I Section 141.002 of the Act declares
it to be “the policy of the State of Texas that ... the rapid
and orderly development of geothermal energy and
associated resources located within the State of Texas is
in the interest of the people of the State of Texas.”

The Act achieves a number of things. First, it defines
the nature and scope of geothermal resources. Second,
it vests in the Railroad Commission of Texas ("RRC") the
jurisdiction to regulate the exploration, development,
and production of geothermal energy and associated
resources on public and private land for the purpose of
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conservation and the protection of correlative rights. [
Finally, it grants the Commissioner of the General Land
Office ("GLO") the power to explore and issue permits for
the development of geothermal energy and associated
resources on land belonging to the Permanent School
Fund.'®!

A. Definition

The Act defines “geothermal energy and associated
resources” as follows:

Sec. 141.003. DEFINITIONS. In this chapter:

(4) "Geothermal energy and associated resources”
means:

(A) products of geothermal processes, embracing
indigenous steam, hot water and hot brines, and
geopressured water;

(B) steam and other gasses, hot water and hot brines
resulting from water, gas, or other fluids artificially
introduced into geothermal formations;

(C) heat or other associated energy found in
geothermal formations; and

(D) any by-product derived from them. [""!

(5) “By-product” means “any other element found in a
geothermal formation which is brought to the surface,
whether or not it is used in geothermal heat or pressure
inducing energy generation.”["®!

B. Geothermal Resources Are to Be Treated and
Produced as Mineral Resources but that Does
Not Mean that They Are Minerals

The Texas Geothermal Resources Act states the following:

(4) since geopressured geothermal resources in Texas
are an energy resource system, and since an integrated
development of components of the resources, including
recovery of the energy of the geopressured water
without waste, is required for best conservation of these
natural resources of the state, all of the resource system
components, as defined in this chapter, shall be treated
and produced as mineral resources.... ™!

It is crucial to note that the act says that geothermal
energy and associated resources are to be “treated and

produced as minerals.” It does not say that they are
minerals. Nor does the act pronounce that geothermal
energy and associated resources are considered to be
the property of the mineral estate. Moreover, in the very
next clause, the act states the following:

(5) in making the declaration of policy in Subdivision (4)
of this section, there is no intent to make any change
in the substantive law of this state, and the purpose
is to restate the law in clearer terms to make it more
accessible and understandable. [2°]

The above statement in Subdivision (5) is a clarification
by the Texas Legislature that it is neither establishing
nor attempting to reestablish any property rights
regarding the ownership of geothermal energy and
associated resources. Moreover, Subdivision (5) is an
acknowledgement by the Legislature that the Legislature
does not possess the authority to alter established
property rights. 2 In other words, if geothermal energy
and associated resources are and always have been a
property right possessed by surface owners, then the
Legislature does not have the authority to take this
resource away from surface owners and give it to mineral
owners, nor vice versa. Whether a property interest, be it
oil, gas, mineral, water, geothermal energy, or any other
resource is owned by the mineral estate, the surface
estate, or some other estate is determined by the intent
of the parties to the property interest in question.

[1l. Original Ownership of Real Property
in Texas Includes Everything

Texas real property law begins at the starting point where
the original owner of a parcel of property owns everything
on the surface and beneath the surface. This concept is
reflected in the Latin “ad coelum” doctrine attributed to
the 13th-century jurist Accursius, “cujus est solum, ejus
est usque ad coelum et ad inferos.” Typically translated
as meaning “whoever’s is the soil, it is theirs all the way
to Heaven and all the way to Hell.” Although the doctrine
contains obvious poetic hyperbole, it is well established
in Texas that a fee simple owner of land owns everything
concerning that parcel of real property without limitation
unless so stated. ??! Fee Simple means “[aln estate in
land that is conveyed or devised is a fee simple unless the
estate islimited by express words or unless a lesser estate
is conveyed or devised by construction or operation of
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law. [%8] This concept is often referred by analogy as the
“bundle of sticks” or "bundle of rights” as in, an owner of
property owns all of the bundle of sticks or property rights
untiland unless one or more of those rights is specifically
severed and conveyed to another. (%

The original owners of parcels of land historically were
called owners of the soil, and are now commonly referred
to as surface owners. ?°! Landowners may divide their
property or convey any portion orright in their property to
anyone else as they see fit.[!A common severance of real
property interests in Texas — and the one which concerns
this article — is the severance between the surface and
the mineral estates. For purposes of illustration, it is
useful to imagine the original, full bundle of sticks or
property rights. If the original owner severs the oil, gas,
and other minerals, then the question becomes, who
owns the geothermal energy and associated resources?
Is it the surface owner, or the owner of the oil, gas,
and other minerals? The answer is the surface owner,
because the severance did not include any geothermal
energy or associated resources. Therefore, they stayed
with the rest of the original bundle of sticks. The surface
owner retained ownership of all the other sticks in the
bundle. The severance only included oil, gas, and other
minerals. Because geothermal energy and associated
resources are neither oil, nor gas, nor other minerals
under Texas law, the geothermal energy and associated
resources remained with the surface owner. This will be
demonstrated throughout the article below.

Importantly, the “surface estate” does not meanthatit only
referstothe surface, asis sometimes misunderstood. The
surface estate refers to everything — to all property rights
— except those which have been severed. In the example
where “0il, gas, and other minerals” have been severed
from the original fee simple estate, the surface estate
refers to all the bundle of property rights, everything,
except the oil, gas, and mineral rights. [’ Long ago in a
case which has been upheld numerous times, the Texas
Supreme court held that the “surface, and everything in
the land itself, except the minerals covered by the lease,
was still in their possession and was their property,
subject to a reasonable use, qualified only by the express
provisions of the lease...." [?] In another case, the Texas
Supreme Court clarified, “In the law of servitudes, the
mineral estate is called ‘dominant’ and the surface estate
‘servient’, not because the mineral estate is in some
sense superior, but because it receives the benefit of the

implied right of use of the surface estate.”[?*!

IV.How to Interpret an “Oil, Gas,
and Other Minerals” Conveyance
Concerning the Unspoken Ownership
of Geothermal Energy and Associated
Resources

Because of abundant oil and gas, Texas has a long
history of parties severing real property into surface and
mineral estates. By far, the most common phrase used to
accomplish this severance is “oil, gas, and other minerals”
when the parties convey or reserve those substances.
Naturally, if the phrase “geothermal energy and associated
resources” or similar terms are specifically expressed in
a deed, conveyance, reservation, lease, or other legally
binding document, then such a document would be clear
and controlling, and the inquiry into ownership would
be complete. Such language is likely to become more
common in the future, but it is exceptionally uncommon
in Texas property records currently. Accordingly, where
real property has been severed into a surface and a
mineral estate, the question whether geothermal energy
and associated resources was included as part of the
mineral or of the surface estate will be left to the courts —
unless the Legislature decides to act — when attempting
to ascertain the intent of the parties, and will most likely
depend on the interpretation of the phrase “oil, gas, and
other minerals.”

A. Introduction. The Ownership of Any Real Property
Interest in Texas is Determined by the Intent of
the Parties to the Deed, Conveyance, Reservation,
Lease, or other Legally Binding Document in
Question

The ownership of any real property interest in Texas
is determined by the intent of the parties to the deed,
conveyance, reservation, lease, or other legally binding
document. 139 In the absence of controlling language in
an applicable document in the property records, courts
follow established rules of construction to determine
ownership of the real property interest in question. Texas
has a long history of well-developed case law, as well as
statutory law, for analyzing whether a property interest
belongs to the surface or to the mineral estate. When
the applicable documents are silent in Texas, pertinent
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statutes, legal precedents, and rules of construction
individually and collectively reach the same answer —
geothermal energy and associated resources belong to
the surface estate and not the mineral estate. Again, this
is because heat, energy, steam, hot water, hot brines, and
geopressured water are not minerals under Texas law.

B. Brief History of Mineral Ownership in Texas, the
Texas Constitution, and Severance

Before addressing how to interpret an “oil, gas, and
other minerals” conveyance, reservation, lease, or other
document to determine the intent of the partiesregarding
geothermal energy and associated resources, it is helpful
to review Texas history regarding the ownership and
severance of minerals.

As explained by Williams and Haigh [¥', “Private title to
all land in Texas originates from a grant by the sovereign
of the soil.” Successively, the sovereigns were Spain,
Mexico, the Republic of Texas, and the State of Texas.
“Under the laws of Spain and Mexico, mines and their
metals or minerals did not pass by the ordinary grant of
the land without express words of designation. In one of
the earliest acts of the Congress of the Republic of Texas,
this rule was adopted, and it was continued in force after
Texas became a state. Accordingly, a grantee of land
before 1866 had no interest in the minerals in the land
unless that interest was expressly granted.” 12 Because
the sovereign of Spain declared all minerals and mines to
be sovereign property, the first severance of the surface
estates and mineral estates in Texas actually began with
an 18th century Spanish royal decree which declared that
all minerals and mines in the "new Spain” to be property
of the throne. 13 Additionally, because of this, the right
to sever the mineral estate in Texas originates in Spanish
law, which recognized that “a property may be acquired in
mines which will be quite independent of the property in
the lands in which they are situated.”*

However, the State Constitution of 1866 changed the
rule that private title to land does not include mines and
their metals or minerals. This change was carried over in
substantially the same language into the constitutions of
1869 and 1876. Pursuant to the new provision, the State
released to “owners of soil” (commonly known today
as "surface owners”) all mines and mineral substances
therein.[®® This constitutional provision had retrospective

effect. Therefore, landowners (excluding Relinquishment
Act lands)were given complete ownership of the minerals
in all lands that passed from the sovereign before the
effective date of the Constitution of 1876. [

The provision, adopted in 1866, read: “That the State of
Texas hereby releases to the owner of the soil all mines
and mineral substances, that may be on the same, subject
to such uniform rate of taxation, as the Legislature may
impose.” The provision was re-adopted in substantially
the same words as Section 9, Article IX of the Constitution
of 1869 and as Section 7, Article XIV of the present
Constitution of 1876. That provision and numerous
other sections which were considered “deadwood” were
repealed by ballot proposition in 1969.

Importantly, the provisionin question did not define either
“mines” nor "minerals” and it also did not define mineral
estate nor surface estate. Therefore, it has been left to
the courts and to the Legislature to interpret these terms
and to provide clarity in various factual circumstances.

The phrase, “oil, gas, and other minerals” is the most
widespread language found in Texas for severing the
mineral and surface estates. This phrase and similar
phrases are the subjects of numerous Texas Supreme
Court and lower court decisions. Accordingly, we must
engage in a review of Texas case law regarding the
construction of documents in general and in particular
of case law construing the phrase “oil, gas, and other
minerals” and similar phrases to ascertain whether
geothermal energy and associated resources are likely to
be held to be a constituent of the surface or of the mineral
estate in the absence of controlling language in a legally
binding document.

C. Inthe Event of a Severance Between the Surface
and Mineral Estates, the Intent of the Parties
as Expressed Within the Four Corners of the
Property Records Determines Ownership of
Geothermal Energy and Associated Resources

When property records, such as deeds, conveyances,
reservations, or mineral leases, dividing land into
separate estates are unclear and disputes arise,
courts must interpret the documents and rule on their
meanings. Acts of the Legislature, such as the Property
Code, the Natural Resources Code, the Water Code, The
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Geothermal Resources Act of 1975, etc. may provide
guidance to the courts in their quests to ascertain the
most reasonable meaning of the parties. However,
because the Legislature does not have the power to
alter established private property rights, Texas courts
pronounce judgments regarding private property rights
by interpreting the documents and facts in evidence.
Otherwise, private property rights may be established,
recognized, or clarified through acts of the Legislature
and through amendments to the Texas Constitution, as
was established by the amendment in 1866 releasing all
“mines and minerals” to the owner of the soil.

1. Qil, Gas, and Mineral Severances

Texas courthouse records are replete with mineral deeds
which commonly grant or reserve interests in “oil, gas,
and other minerals” (not to mention all of the oil, gas, and
mineral leases which convey a fee simple determinable
title to the oil, gas, and other minerals in place). %7
However, because these terms are rarely defined or
described with sufficient particularity, it has been left to
Texas courts to interpret their meaning.

Oil, gas, and mineral estates are accomplished by either
a grantor reserving minerals or by a conveyance of
minerals. In Benge v. Scharbauer, %8 the Texas Supreme
Court stated: “It is well settled that the owners of land
may reserve to themselves minerals or mineral rights,
including the oil or any right or ownership therein. 3!

When the intent of the parties is unclear as to whether or
not a particular substance or resource was conveyed by a
document, the Texas Supreme Court has stated that the
primary analysis for ascertaining the parties’intent is the
Four Corners Rule. [+

2. The Four Corners Rule

This is the umbrella rule of law which controls when
interpreting a deed, conveyance, reservation, lease, or
otherlegallybindingdocument. Conveyances, exceptions,
reservations, and even leases of oil, gas, and minerals
are frequently unclear. The instruments are often silent
regarding what specific substances, other than oil and
gas, are included in the conveyance. To resolve these
matters, the intent of the parties is to be determined first
by considering the instrument as a whole and is known as

the Four Corners Rule.

“The primary duty of the courts in interpreting a deed is
to ascertain the intent of the parties. But it is the intent
of the parties as expressed within the four corners of
the instrument which controls.” [¥1 “The intention of the
parties to a deed is the paramount consideration, and
their intention is to be gathered from a consideration of
the entire instrument taken by its four corners.” %]

Inan earlier case called Garrett v. Dils Company, the Texas
Supreme Court explained what has become known as the
Four Corners Rule as follows:

We shall be guided by the well-established rule which
we recently reaffirmed in Harris v. Windsor, Tex., 294
S.W.2d 798, 799, 800, in this language: ‘We have long
since relaxed the strictness of the ancient rules for the
construction of deeds, and have established the rule
for the construction of deeds as for the construction of
all contracts, - that the intention of the parties, when it
can be ascertained from a consideration of all parts of
the instrument, will be given effect when possible. That
intention, when ascertained, prevails over arbitrary
rules. Benskin v. Barksdale, Tex.Com.App., 246 S.W. 360.;
Sun Qil Co. v. Burns, 125 Tex. 549, 84 S.W.2d 442 (Tex.
1935)’[43]

The definitions of reservations and exceptions were
stated in Bagby v. Bredthauer, 627 S.W.2d 190 (Tex.App.—
Austin 1981, no writ) as follows:

Technically, a reservation is the creation, by and in
behalf of the grantor, of a new right issuing out of the
thing granted-something which did not exist as an
independent right before the grant, a taking back of a
part of the thing already granted. See Coyne v. Butler, 396
S. W .2d 474 (Tex.Civ .App.—Corpus Christi 1965, no writ).
An exception operates to exclude from the grant some
part of the thing granted which would otherwise pass
to the grantee, with the whole of the thing granted. An
exception does not itself pass title but rather prevents
the particular excepted interest from passing with
the grant. Title to the interest excepted remains in the
grantor by virtue of his original title. In Coyne v. Butler,
supra, the grantor “excepted” the interest in question
from his grant. The court held that no new interest was
created since no words of reservation were used in the
instrument.
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Additionally, in Patrick v. Barrett, 734 S.W.2d 646 (Tex.
1987) the Texas Supreme Court stated:

The keystone of this opinion is a clear understanding of
the distinctions between an exception and a reservation.
It is manifest that an exception does not pass title itself;
instead it operates to prevent the exceptedinterest from
passing at all. Pich v. Lankford, 157 Tex. 335, 339-40, 302
S.W.2d 645, 648 (1957). On the other hand, a reservation
is made in favor of the grantor, wherein he reserves unto
himself royalty interest, mineral rights and other rights.
Benge v. Scharbauer, 152 Tex. 447, 451-52, 259 S.W.2d 166,
167-68 (1953).

In many cases, aconveyance orreservation of “oil, gas, and
other minerals” occurred many decades ago, either when
the mineral estate was first severed from the surface
estate, or when an oil and gas lease that is still held by
production was granted. As such, the typical severance
document most likely is silent regarding the property
interest called geothermal energy and associated
resources. How then do we ascertain the intention of the
parties from the four corners of the instrument?

When applying the Four Corners Rule - as mandated by
the Texas Supreme Court - to a typical “oil, gas, and other
minerals” conveyance, reservation, or mineral lease,
when the document is silent regarding geothermal energy
and associated resources, the obvious, reasonable,
and logical conclusion to reach under the Four Corners
Rule is that the parties evidenced no intent to include
geothermal energy and associated resources, just as
they did not include any other resource, substance, or
property interest other than oil, gas, and other minerals
(unless stated). Therefore, the geothermal energy and
associated resources remain as property of the owner of
the soil(i.e., the surface owner).

In other words, if there was a severance which conveyed
the “oil, gas, and other minerals,” but was silent regarding
geothermal energy and associated resources, then
under the Four Corners Rule, the geothermal energy
and associated resources were not conveyed along with
the “oil, gas, and other minerals.” They were retained
by the surface owner. Similarly, if the owner of the soil
conveyed the surface of a property but reserved the “oil,
gas, and other minerals,” then the geothermal energy and
associated resources were conveyed along with the rest
of the surface estate not including the “oil, gas, and other

minerals.” Therefore, the Four Corners Rule establishes
that the surface owner owns the geothermal energy
and associated resources, absent a specifically spoken
statement to the contrary in a controlling document. The
same conclusion is also reached through application of
the Retention Rule, discussed below.

D. Retention Rule - Following a Severance of 0il, Gas,
and Other Minerals, the Surface Owner Retains
Ownership of all Property Interests Except the
Mineral Interests

In addition to the Four Corners Rule, there is a long line
of cases specifically under Texas oil, gas, and mineral
case law which establishes a rule of law that in the event
of a severance of the surface and mineral estates, the
surface owner owns all property interests — everything —
left in the land except the severed mineral interests and
their accompanying rights. This includes all non-mineral
molecules, all geologic structures including empty space
and the space in which the minerals are embedded. This
alsoincludesallresourcesotherthanthe severed minerals
such as geothermal energy and associated resources and
any other resource. This article names this rule of law,
the Retention Rule, because the rule establishes that the
surface owner retains ownership of everything that was
not severed.

As mentioned, the 1939 case called Gulf Production Co.
v. Continental Oil Co. [**! featured a dispute between a
surface owner lessor and the lessee of the oil, gas, and
other minerals. Ruling in favor of the surface owner,
the Texas Supreme Court held that the “surface, and
everything in the land itself, except the minerals covered
by the lease, was still in their possession (referring to
the surface owner) and was their property, subject to a
reasonable use, qualified only by the express provisions
of the lease....” 5] Accordingly, the Texas Supreme Court
established the rule that when there is a severance of oil,
gas, and mineral interests (in this case, an “oil, gas, and
other minerals” lease) from a surface owner’s fee simple
estate, that the surface owner retains ownership of
everything except the specifically severed oil, gas, and
other minerals and their accompanying interests.

This Retention Rule was carried forward by the United
States Court of Claims in the leading case of Emeny v.
United States. 1“1 In that case, the court was required to
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apply Texas law to a property rights dispute between The
United States government, as the lessee of certain oil and
gas leases, and the surface owners of the tract overlying
the leases. The United States contended that it had the
right to store helium in a depleted natural gas reservoir,
the same reservoir out of which the government had the
rights to extract natural gas under the leases. The surface
owners asserted that they owned the empty space in the
depleted natural gas reservoir. Therefore, they argued,
the United States had no right to such space, and any use
of such space amounted to an unconstitutional taking
without just compensation.

The Court in Emeny agreed with the surface owners
stating, “the surface of the leased lands and everything
in such lands, except the oil and gas deposits covered
by the leases, were still the property of the respective
landowners. Gulf Production Co. v. Continental Oil
Co., supra, 132 S.W.2d at page 561. This included the
geological structures beneath the surface, together
with any such structure that might be suitable for the
underground storage of ‘foreign’ or ‘extraneous’ gas
produced elsewhere.”t*”!

Citing with approval the decision in Emeny, the Texas
Supreme Court reaffirmed thisrule of law that the surface
owner of a tract with a severed mineral interest owns
everything except the mineral interest and accompanying
rights. Specifically construing a severance of royalties
on oil, gas, and other minerals, the Court stated that the
ownership of the surface “includes not only the surface ...
but also the matrix of the underlying earth...” 48]

Morerecently,in2017,inacase called Lightningv. Anadarko
(48] the Texas Supreme Court cited with approval all of the
foregoing decisions and expanded on them. In Lightning,
the Court stated, “the surface owner, and not the mineral
owner, owns all non-mineral ‘molecules’ of the land, i.e.,
the mass that undergirds the surface estate.” (%9 The
Court continued, “there is a distinction between the earth
surrounding hydrocarbons and earth embedded with
hydrocarbons.” I Continuing, the Texas Supreme Court
quoted with approval a statement from the lower court
that “ownership of the hydrocarbons does not give the
mineral owner ownership of the earth surrounding those
substances.” %2 This distinction illustrates that while
severed mineral interests may be owned by the mineral
party, the surface owner owns everything else except that

which has been severed. Finally, the Court emphasized
“we agree that the surface owner owns and controls the
mass of earth undergirding the surface.” 5%

Accordingly, the Texas Supreme Court and the other
cases establish a Retention Rule that when there is a
severance of the surface and mineral estates in Texas,
the surface owner retains ownership of everything —
all property interests without limitation — except the
severed minerals and their accompanying rights. In other
words, everythingin the original parcel of land from which
an “oil, gas, and other minerals” conveyance is severed
remains the property of the original parcel of land, i.e.,
the surface estate. This includes ownership of all non-
mineral molecules of the land, ownership of the mass
of earth undergirding the surface, and even ownership
of empty space within the earth. Therefore, it follows
beyond any reasonable dispute, that such ownership
includes any heat and energy which are properties of
those very same molecules contained within “the mass of
earth undergirding the surface.” %

E. TexasLaw Regarding How to Interpret the Phrase
“0il, Gas, and Other Minerals” with Respect to
“"Geothermal Energy and Associated Resources”

Even though the Four Corners Rule and the Retention
Rule appear to resolve the inquiry, certain advocates
may argue that the phrase “other minerals” should be
interpreted so as to include geothermal energy and
associated resources. Therefore, if not satisfied that the
Four Corners Rule and the Retention Rule conclusively
answer the question, we can follow Texas statutes and
established Texas Supreme Court precedents regarding
how to interpret the phrase “other minerals.”

The Texas Legislature has adopted a statutory definition
of the term “mineral” and a statutory definition of the term
“geothermal energy and associated resources.” These
two definitions are separate, distinct, and irreconcilable.
Pursuant to the express definitions, geothermal energy
and associated resources are not minerals. Additionally,
the Texas Supreme Court has provided three tests to
apply to factual circumstances regarding conveyances
or reservations of “oil, gas, and other minerals” which
specifically direct us how to analyze the phrase “other
minerals.” Application of these tests also leads to the
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conclusion that geothermal energy and associated
resources are not minerals.

1. Texas Statutory Definitions of "“Geothermal
Energy and Associated Resources” and “Mineral”

a. Geothermal Energy and Associated Resources
[55]

To begin our analysis, it is insightful to observe that
the Texas statutory definition of “geothermal energy
and associated resources” contains the following two
subsets:

(1) tangible substances -- “steam, hot water and
hot brines, and geopressured water.” %); and

(2)intangible qualities or properties of the earth
itself -- “heat or other associated energy.” *”)

All of the tangible substances — “steam, hot water and hot
brines, and geopressured water” — belong to the surface
estate as a matter of law in Texas because they are all
forms of groundwater. Groundwater, including saltwater
brines, have been ruled by both the Texas Supreme
Court as well as the Texas Legislature to be owned by
the surface estate as a matter of law in Texas (absent a
controlling conveyance or reservation to the contrary). (%!

“Heat” and “other associated energy” are not substances.
As established by science as well as Texas law, [* oil, gas,
and other minerals are all substances. By contrast, “heat”
is "energy that is transferred from one body to another
as the result of a difference in temperature.” (%01 “"Energy”
means “the capacity for doing work."®1 Qil, gas, and other
minerals are all tangible substances. Heat and energy are
not substances. Heat and energy are intangible qualities
or properties of the earth itself and, thus, are definitively
not minerals.

b. Mineral

The Texas Statutory Definition of “Mineral” excludes
“Geothermal Energy and Associated Resources.” The
Texas Property Code defines mineral as follows:

“Mineral” means oil, gas, uranium, sulphur, lignite, coal,
and any other substance that is ordinarily and naturally
considered a mineral in this state, regardless of the
depth at which the oil, gas, uranium, sulphur, lignite,
coal, or other substance is found. [¢2!

Asisreadily apparent, “geothermal energy and associated
resources” do not fit within the definition of “mineral.”
To reiterate, all of the tangible substances listed in
the definition of “geothermal energy and associated
resources” are all forms of groundwater, and are not
minerals. Additionally, they all belong to the surface
estate as a matter of law. Heat and energy are intangible
properties of the earth. Heat and energy are not minerals.

Moreover, once substances such as oil, gas, and other
minerals are extracted fromthe subsurface, they are gone
(unless replaced). Minerals are exhaustible. Geothermal
heat and energy radiate from the earth itself and remain
properties of the earth itself even when developed and
utilized as aresource.

Thus, even though geothermal heat and energy can be
used for the production of electricity and other forms
of energy, the heat and energy derived from the earth,
for all intents and purposes of humanity, is essentially
inexhaustible. Therefore, heat and energy are not
minerals. Consequently, unless the heat and the energy
or some other portion of the geothermal resources
were specifically conveyed in a controlling document,
geothermal energy and associated resources remain
property interests of the surface estate.

Finally, the Texas Legislature has adopted two distinct
definitions because “minerals” and “geothermal energy
and associated resources” are two different and distinct
types of resources. The two statutory definitions are
separate, distinct, and irreconcilable. The definition of
“mineral” cannot be read so as to include “geothermal
energy and associated resources”and “geothermal energy
and associated resources” cannot be read so as toinclude
“minerals.”
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2. Rules of Construction Prescribed by the Texas

Supreme Court for Determining if a Substance Is
or Is Not a Mineral

If not convinced by the Four Corners Rule, nor by
the Retention Rule, nor by the distinctions between
the statutory definition of “mineral” in relation to the
statutory definition of “geothermal energy and associated
resources,” there are three tests prescribed by the Texas
Supreme Court specifically to address the phrase “other
minerals” and to determine whether a substance is or is
not a mineral, as intended by the parties. These tests are
summarized as follows:

The surface-destruction test (applicable to conveyances
prior to June 8,1983); Acker v. Guinn, 464 S.W.2d 348 (Tex.
1971); Reed v. Wylie I, 597 S.W.2d 743 (Tex. 1980).

Substances that belong to the surface estate as a matter
of law test; Moser v. United States Steel Corp., 676 S.W.2d
99 (Tex. 1984). In Moser, the Court replaced the surface-
destruction test with a list of substances that belong to
the surface estate as a matter of law; and

The ordinary-and-natural-meaning test. Additionally,
in the Moser case, the Court adopted the ordinary-and-
natural-meaning test when determining whether a
substance is oris not a mineral. Id.

a. The Surface-Destruction Test

This test was first pronounced by the Texas Supreme
Court in Acker v. Guinn, 464 S.W.2d 348 (Tex. 1971) and
adjusted in a line of cases before being fully expressed in
Reed v. Wylie Il, 597 S.W.2d 743 (Tex. 1980). The Surface-
Destruction Test does not determine what substances
are and are not minerals. Rather, it was a way for the
Texas Supreme Court to protect landowners from the
effects of their own documents by creating a theory that
if the surface had to be destroyed to mine the minerals,
the minerals belonged to the surface owner. Under this
test, the Court ruled that substances located within three
or four feet belonged to the surface estate owner as a
matter of law. Substances within 200 feet of the surface
belonged to the surface estate owner if any reasonable
method of extracting the substance would destroy the
surface.

Under this test, one might conclude that geothermal
energy and associated resources do not belong to
the surface estate (unless the geothermal resources
are located within three or feet of the surface, or
within 200 feet of the surface and destruction of the
surface is reasonable to produce them). However, the
surface-destruction test does not provide guidance for
determining which substances are or are not minerals.
It only determines which substances belong to the
surface owner as a matter of law. Therefore, as stated
by Smith and Weaver in Texas Law of Oil and Gas, "Hence,
if an instrument was executed prior to June 8, 1983,
and there is controversy over ownership of a substance
that is too deep to have been extracted by surface-
destructive methods and that is not surface-owned as a
matter of law, the controversy will be resolved through
application of the ordinary-and-natural meaning test.”
Smith and Weaver, Texas Law of Oil and Gas at 3.6(BX1)
(2020). Accordingly, the surface-destruction test is not
applicable in determining whether parties to an oil, gas,
and minerals conveyance intended to include geothermal
energy and associated resources in the conveyance or
reservation. The Surface-Destruction Test is potentially
applicable only if the geothermal energy and associated
resources are located within three to four feet of the
surface or within 200 feet of the surface and destruction
of the surface is necessary to produce them. However, at
this time, even if the geothermal energy and associated
resources are located within 200 feet of the surface, it is
highly unlikely that destruction of the surface would be
necessary to access and to produce them as an energy
source.

b. Surface-Owned as a Matter of Law Test

Prior to Moser v. United States Steel Corp., 676 S.W.2d
99 (Tex. 1984), there was a long line of Texas Supreme
Court decisions and lower court decisions where the
courts held that certain substances belonged to the
surface estate. In the Moser decision, the Texas Supreme
Court reaffirmed many of those previous decisions and
announced that they belong to the surface estate as a
matter of law. Accordingly, when ascertaining whether a
substance was included as part of an oil, gas, and other
minerals conveyance, we look to see if the substance is
on the list as belonging to the surface owner as a matter
of law.
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(i) The List of Substances Belonging to the
Surface Estate as a Matter of Law

In Moser (and other cases as noted) the Texas Supreme
Court established that the following substances belong to
the surface estate as a matter of law:

Fresh water;
Saltwater [83;
Building stone:
Limestone;
Caliche;
Surface Shale;
Sand;

Gravel; and

© © N OO L wN

Near-surface lignite, iron, and coal. 154

Reviewing the list, we find that water and saltwater are
on the list of substances which belong to the surface
estate as a matter of law. %! Therefore, as discussed,
because they are all forms of water or saltwater, we
can definitively conclude that the following substances
listed in the Texas statutory definition of geothermal
energy and associated resources belong to the surface
estate (absent a controlling document to the contrary)
as a matter of law: steam, hot water and hot brines, and
geopressured water.

Continuing our review of the list, we see that heat and
energy are not included on the list. For the reasons
discussed above, heat and energy should not be
considered to be minerals. However, this is a discussion
of the three rules of construction prescribed by the Texas
Supreme Court for how to analyze the term “mineral,”
so we will move on to the next test. Having determined
that the surface-destruction test is not applicable and
having determined that neither heat nor energy has been
held to be part of the surface estate as a matter of law,
we proceed to the ordinary-and-natural-meaning test to
address whether parties to an‘oil, gas, and other minerals”
conveyance intended for heat and energy to be included in
the conveyance or reserved as part of the surface estate.

c. TheOrdinary-and-Natural-Meaning Test

The ordinary-and-natural-meaning test found in Moser
is applicable for conveyances after June 8, 1983, and for
previous conveyancesif theintent of the partiesisunclear
or unspoken, and the “substance” in question is too deep

to be determined by the surface-destruction test. This
test is to be applied if the “substance” in question has
not previously been held to belong to the surface estate
as a matter of law, if the intent of the parties to the “oil,
gas, and other minerals” conveyance is unclear, and if it
is necessary to determine if the “substance” in question
(such as geothermal resources)is or is not a mineral.

This test was announced by the Texas Supreme Court
in the leading case of Moser following its listing of
substances which belong to the surface estate as a
matter of law. (% The Court articulated the test as follows:

“We now hold a severance of minerals in an oil, gas and
other minerals clause includes all substances within the
ordinary and natural meaning of that word, whether their
presence or value is known at the time of severance.” [¢)

As illustrated previously, the Texas Property Code defines
all minerals as substances. [®! The ordinary and natural
meaning test also classifies minerals as substances. (6%
As established, “heat” and “associated energy” are not
substances. They are properties or qualities of the earth
itself. They are resources but they are not substances.
Therefore, “heat” and “associated energy” are not
minerals under the ordinary and natural meaning test
because they are not substances.

In conclusion, all of the substances listed in the definition
of “geothermal energy and associated resources” belong
to the surface estate as a matter of law because they
are all forms of groundwater. “Heat” and “associated
energy” belongto the surface estate because they are not
minerals and, thus, were not included in a conveyance or
reservation of “oil, gas, and other minerals.”

V. Application of Texas Law to the Texas
Definition of Geothermal Energy and
Associated Resources Subsection by
Subsection

To wrap up, it is useful to analyze the Texas definition of
geothermal energy and associated resources by breaking
it down, subsection by subsection.

For ease of reference, once again the Texas Geothermal
Resources Act defines“geothermal energy and associated
resources” as:
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(A) products of geothermal processes, embracing
indigenous steam, hot water and hot brines, and
geopressured water;

(B) steam and other gasses, hot water and hot brines
resulting from water, gas, or other fluids artificially
introduced into geothermal formations;

(C) heat or other associated energy found in
geothermal formations; and

(D) any by-product derived from them. Tex. Nat. Res.
Code § 141.003(4).

“By-product” is defined as “any other element found
in a geothermal formation which is brought to the
surface, whether or not it is used in geothermal heat
or pressure inducing energy generation.” Tex. Nat.
Res. Code § 141.003(5).

Subsection (A). As established, the substances listed in
subsection (A) are all forms of groundwater. The Texas
Supreme Court as well as the Legislature both declare
that groundwater, including saltwater brines, belong to
the surface estate as a matter of law. [%

Section 36.001(5) of the Texas Water Code, defines
groundwater as “water percolating below the surface of
the earth.” This begs the question whether “indigenous
steam, hot water and hot brines, and geopressured
water” are “percolating.” It would require geologic and
hydrologic experts to investigate and to examine whether
specific “indigenous steam, hot water and hot brines,
and geopressured water” in question are or are not
percolating. However, even if such steam, water, brine, or
geopressured water is trapped and not percolating, that
does not lead to the conclusion that they are minerals or
otherwise belong to the mineral estate. To the contrary,
as discussed, Texas law establishes that most forms
of water, including brines, belong to the surface estate
as a matter of law " (excluding produced water which
is geologically entrained in an oil or gas reservoir and
defined under Texas law as waste). 72

Subsection (B). Everything listed in this subsection
refers to substances which result from fluids or gas
artificially injected into geothermal formations.
Therefore, they would belong to the person performing
the injection assuming the injection was conducted
lawfully. The phrase “steam and other gasses” is modified
by the phrase “resulting from water, gas, or other fluids
artificially introduced into geothermal formations.”
Accordingly, “other gasses” cannot be read as referring to
naturally existing mineral gasses, such as hydrocarbons,
as sometimes inferred by other readers.

Subsection (C). This subsection lists, “heat or other
associated energy found in geothermal formations.” As
established, heat and energy are not substances as are
minerals. Heat and energy are properties of the earth.
Heat and energy are not minerals.

Subsection (D). This final subsection lists “any by-
product derived from them.” “Them” refers to the first
three subsections. This is critical because the first three
subsections, as discussed, do not include any minerals.
Therefore, any by-product derived from non-minerals
would also be a non-mineral. It strains reason that any
by-product derived from non-minerals could transmute
its fundamental nature and somehow become a mineral.
Therefore, subsection (D) should not be read as including
any substances that are minerals.

However, it is acknowledged that “By-product” is defined
as “any other element found in a geothermal formation
which is brought to the surface, whether or not it is
used in geothermal heat or pressure inducing energy
generation.” ¥ If it were not for the fact that subsection
(D) specifically lists “any by-product derived from them,”
(741 this would be problematic because “by-product” by
itself was given an all-inclusive definition otherwise
applicable to any and every element brought to the
surface from a geothermal formation. In such a case,
a court would need to analyze each particular element
individually to determine whether it is or is not a mineral.
For example, any oil or natural gasses brought to the
surface from a geothermal formation should be ruled to
be minerals.
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Nonetheless, “by-product” by itself was not included
in the definition of geothermal energy and associated
resources. Instead, the Legislature narrowed the scope
of the otherwise expansive term, “by-product” when they
included it in Subsection (D) and modified it with “derived
from them.” “By-product derived from them” is much
more circumspect than “by-product.” This is because the
full phrase narrows the scope of all potential by-products
to only those derived from the items listed in Subsections
(A)HC), all of which are non-minerals. Accordingly, any by-
product derived from a non-mineral should also be a non-
mineral.

Finally, just as the Legislature does not possess the legal
authority to alter established property rights by providing
that geothermal energy and associated resources belong
to the mineral estate, neither does the Legislature have
the authority to provide that any minerals found in a
geothermal formation belong to the surface estate. 7
Therefore, the most reasonable conclusion is that the
Texas Legislature did not intend for the meaning of “by-
product derived from them” to include any substances
which actually are minerals. This is evident because
the Legislature narrowed the scope of all potential by-
products to only by-products derived from non-minerals.
%] In any event, the inclusion of any minerals in the
definition of geothermal energy and associated resources
likely would be ruled unconstitutional. [”?

VI. Caveat

It is always imperative to review the specific controlling
documents such as deeds, conveyances, reservations,
and leases in the property records. This is because,
as discussed, it is the intent of the parties to the deed,
conveyance, reservation, lease, or other legally binding
document in question which controls. It is possible that
specific facts and language in applicable documents may
evidence anintent to convey some orall of the geothermal
energy and associated resources to someone other
than the surface owner. However, when the applicable
documents are silent, geothermal energy and associated
resources should be held as belonging to the surface
estate and not the mineral estate in Texas.

VII. Conclusion

Heat, energy, steam, hot water, hot brines, and
geopressured water are not minerals under Texas law.
Therefore, in the event of a severance of the mineral
estate from the surface estate in Texas, geothermal
energy and associated resources should be held as
belonging to the surface estate, absent a controlling
document to the contrary which specifically conveys the
geothermal energy and associated resources or some
portion thereof to the mineral estate.

There are five reasons for this outcome:

« The Four Corners Rule establishes that there never
was an intent evidenced in the property records
to convey the geothermal energy and associated
resources from the surface estate to the mineral
estate;

« The Retention Rule establishes that all property
interests, including geothermal energy and
associated resources, are retained by the surface
estate except the severed mineral interests and their
accompanying rights;

. Texas statutes establish separate, distinct, and
irreconcilable definitions of “mineral”and “geothermal
energy and associated resources” and the definition
of the latter simply does not fit within the definition
of the former;

« The tangible resources (steam, hot water and hot
brines, and geopressured water,) contained in the
definition of geothermal energy and associated
resources all belong to the surface estate as a
matter of Texas law because they are all forms of
groundwater; and

- Theremainingintangible resources(heat and energy)
contained in the definition of geothermal energy and
associated resources belong to the surface estate
under Texas law because they are not minerals for
the reason that they are qualities or properties of the
earth undergirding the surface.
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