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Abstract
In the Face of Litigation Risk:
How Potential Lawsuits Shape Employment Decisions
T. Edward Shardlow, PhD
The University of Texas at Austin, 2022

Supervisor: Ethan R. Burris
Despite the constant threat of litigation based on everyday business decisions,
management scholars know little about how managers handle the potential for legal action.
In this dissertation, I begin to examine the previously unexplored domain of litigation risk,
which I define as the extent to which an actor believes that a specific decision is likely to
result in a legal or legalized process that may carry extreme negative outcomes. Using a
series of three experiments, I begin by demonstrating the distinctiveness of litigation risk
from other previously identified domains of risk. I also differentiate litigation risk broadly
from other constructs – ethical leadership and agreeableness – that might otherwise explain
a person’s perception of and desire to avoid decisions involving litigation risk. I then begin
to explore a particular instantiation of litigation risk: employment discrimination. Using a
scenario-based study, I demonstrate that litigation risk is empirically distinct from other
constructs that have been used to explain the underlying causes of workplace
discrimination. I also show that the extent to which litigation risk is perceived differs
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between hiring, promotion, and termination decisions. Moreover, because litigation risk is
more prevalent for members of minority groups, managers tend to avoid and/or mitigate it
in ways that may negatively affect the law’s effectiveness in rooting out employment
discrimination. Indeed, this paper provides evidence suggesting that the law may only shift
the timing of discrimination rather than eliminate it altogether. The theoretical and practical
implications of these findings are then discussed.
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Chapter 1: Introduction
[Litigation is] being ground to bits in a slow mill; it’s being
roasted at a slow fire; it’s being stung to death by single bees;
it’s being drowned by drops. – Charles Dickens, Bleak
House
Litigation is a risk of all facets of business. Litigation threats can arise from external
sources in the context of earnings forecasts (Cao & Narayanamoorthy, 2011), initial public
offerings (Koh, Qian, & Wang, 2014), or challenging patents (Sytch & Tatarynowicz,
2014), in addition to everyday business operations (Pratt & Stice, 1994). But companies
also face the potential for litigation from current and former employees. For instance, the
Equal Employment Opportunity Commission (EEOC) received 72,675 claims for
discrimination in 2019 (Equal Employment Opportunity Commission, 2019), and
employees may also sue to enforce rights guaranteed by the Family Medical Leave Act of
1993 (29 U.S.C. 2601), the Occupational Safety and Health Act of 1970 (29 U.S.C. 651),
the Fair Labor Standards Act of 1938 (29 U.S.C. 201), or any number of other rights
guaranteed by the United States, states, and/or local governments.
To a great extent, whether litigation occurs is out of the firm’s control. In
employment litigation, for instance, the decision whether to file a case rests primarily on
the shoulders of the employee who feels aggrieved by an employer’s decision (Fuller,
Edelman, & Matusik, 2000). Thus, even where a manager acts in good faith (i.e., without
discriminatory intent) and with objectively justifiable motivations, a dispute may end up in
the legal system if an employee feels that he or she has been wronged. Some cases are even
“frivolous,” filed by employees despite knowing there is little evidence to support their
claims (Calvasina, Calvasina, & Calvasina, 2003).
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If litigation does arise, it can be very costly in terms of direct financial costs, lost
productivity, reputational concerns, and/or employee morale. Defending an employment
litigation suit can cost hundreds of thousands of dollars in attorneys’ fees and court costs
(Hyman, 2013), in addition to any money paid out in settlements or jury verdicts. In
addition to the direct costs, litigation requires company time to be spent by employees in
defending lawsuits, including but not limited to locating documents to be used in litigation
and testifying at depositions or trial. And, there is uncertainty in the eventual outcome of a
case; United States Supreme Court Justice Oliver Wendell Holmes famously said that laws
are merely “prophesies of what the courts will do in fact” (Molot, 2009: 368), leaving
lawyers and clients alike to struggle with murky prognostications of the potential for
success.
At the same time, making decisions, including that of whom to hire, promote, or
terminate, is one of the primary components of a manager’s role (Mintzberg, 1980; Pavett
& Lau, 1983). However, these decisions are not made without context or consequences.
Although employers are generally free to make these decisions based on any criteria they
choose, there are crucial exceptions. One such exception is that created by antidiscrimination laws such as the Civil Rights Act of 1964 (42 U.S.C. 2000e), which
outlawed the use of certain traits (race, sex, etc.) in making employment decisions. This
anti-discrimination legislation creates a means of protecting that right by litigation filed by
the aggrieved employee. Therefore, employers face a risk of litigation from employees who
feel victimized by employer actions.
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Despite the constant threat of litigation based on everyday business decisions,
management scholars know little about how managers evaluate the potential for legal
action, or how the perceived threat of litigation changes their decision making. Litigation
risk, which I define as the extent to which an actor believes that a specific decision is likely
to result in a legal or legalized process that may carry extreme negative outcomes, is an
unexplored domain within the broader scope of the risk literature. How managers perceive
litigation risk, the steps they take to mitigate that risk, and how that risk affects their
decision making are thus crucial questions given the potential financial and reputational
costs to the firm when litigation occurs. Yet, a search of the literature found no papers on
the topic of managers making decisions in the face of litigation risk.
I focus on managers’ perceptions of litigation risk in three phases of the
employment relationship: hiring, promotion, and termination. Drawing from psychological
contract theory (Rousseau, 1989, 1995), I propose that the phase in which a manager
contemplates taking an adverse employment action affects how he or she will evaluate
litigation risk. Because these three phases all distinctly change the nature of the terms and
conditions of employment, I argue that the personnel decision to be made will differentially
affect how the manager perceives the likelihood that the action will constitute a violation
of the employee’s psychological contract, the implicit understanding about the terms of
conditions of employment (Guest & Conway, 2002; Rousseau, 1989; Stiles, Gratton, Truss,
Hope‐Hailey, & McGovern, 1997). Managers will therefore perceive that an adverse
employment decision against an employee has differing likelihoods of leading to the
affective outcomes of violation and, consequently, differential litigation risks.
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Additionally, I examine how demographic characteristics of the employee shape
how managers come to evaluate litigation risk. Although anti-discrimination laws were
originally designed to protect racial and gender minorities, it is likely that managers will
perceive greater litigation risk in taking adverse action against them. Social cues such as
racial and gender differences affect how people make decisions (Goffman, 1963; PurdieVaughns, Steele, Davies, Ditlmann, & Crosby, 2008; Steele, Spencer, & Aronson, 2002).
Because anti-discrimination law was premised on the goal of ending discrimination against
minority groups (Schwartz, 2000), and in light of widespread diversity initiatives, societal
movements, and high-profile court cases involving minority plaintiffs (Belson & Vrentas,
2022), these differences are likely to be salient in manager’s minds. Accordingly,
employment decisions that are unfavorable toward members of minority groups are likely
to lead to increased perceptions of litigation risk.
Finally, I examine how managers respond to litigation risk. Given higher levels of
litigation risk, managers may shy away from making decisions that would be unfavorable
toward the employee in question, at least initially (March & Shapira, 1987). To move
forward with risky decisions, I argue that they are likely to engage in mitigation efforts
(MacCrimmon & Wehrung, 1984) which may include documenting the reason(s) for the
decision, altering the timing of the decision to improve the employee’s perception, or
carefully crafting the wording to be used in issuing the decision (Bisom-Rapp, 1999).
I plan to examine litigation risk – how managers come to evaluate respond to it –
through two studies. In Study 1, I examine the nature of litigation risk broadly, comparing
it to existing risk domains. Study 1 will therefore consist of a three-part content and
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construct validation study designed to test the distinctiveness of the litigation risk domain
from other areas of risk previously identified in the literature. In Study 1a, I will create a
list of actions that are likely to be seen as carrying litigation risk and, using exploratory
factor analysis, refine the list. In Study 1b, I will test the content validation of that list,
comparing it to risk-taking domains contained in the Domain-Specific Risk-Taking scale
(Colquitt, Sabey, Rodell, & Hill, 2019; Weber, Blais, & Betz, 2002). And in Study 1c, I
will conduct a confirmatory factor analysis to show the differentiation of litigation risk
from other closely related constructs that may otherwise explain the desire to avoid the
decisions that might lead to litigation (Fabrigar, Wegener, MacCallum, & Strahan, 1999).
Study 1 will therefore establish that litigation risk is a new, distinct risk domain.
In Study 2, I will begin to explore this new, unexamined risk domain by narrowing
the focus to a particular instantiation of litigation risk – employment discrimination
lawsuits. I will there conduct an online laboratory experiment using participants with
managing experience. I will first conduct a confirmatory factor analysis to demonstrate the
discriminate validity from other orbiting constructs: modern racism (McConahay, 1983,
1986), external/internal motivation to avoid prejudice (Plant & Devine, 1998), distributive
justice (Robinson & Morrison, 2000), and psychological contract violation (Colquitt,
2001). Then, manipulating employment decision type (hiring, promotion, and termination)
and race/gender, I will measure how these factors change the perception of litigation risk
and analyze their intent to (a) engage in mitigation efforts to lessen the perceived risk
before acting and/or (b) avoid making the decision altogether.

5

This dissertation identifies, defines, and makes three contributions to the literature
on litigation risk, a new area of inquiry that has broad theoretical and practical implications.
A small group of papers has begun to explore the psychological underpinnings of when
employees decide to sue for wrongful termination (Bies & Tyler, 1993; Lind, Greenberg,
Scott, & Welchans, 2000), and some have examined how firms seek to affect employee
perceptions of the law (Fuller et al., 2000), but there are far fewer papers that examine how
managers make decisions in light of their own beliefs regarding the risk of litigation. In
Study 1, I will demonstrate that litigation risk is a new and distinct domain of risk from
those previously identified. The differences between various risk domains suggests
differences in the antecedents, mechanisms, and outcomes of risk decisions involved in
decisions made within those domains. Moreover, given the widespread threat of litigation
in business generally, this area of research presents possibilities not only for researchers in
organizational behavior, but also in strategy and other business-related fields. For instance,
because accountants face legal liability for their work in audits, which may present them
with decisions that could expose them to litigation (Fain, 1994), understanding litigation
risk could help understand how professionals make these decisions. In addition, a stream
of literature in strategy has examined the benefits and drawbacks that result from a firm’s
ability to litigate (Ganco, Miller, & Toh, 2020); the perceptions of managers in determining
when litigation is likely may therefore be of importance. Thus, although others have
assumed that litigation risk exists (Godfrey, Merrill, & Hansen, 2009; Koh et al., 2014), I
will demonstrate that managers are concerned with the potential for litigation in their own
decisions and begin to develop a research agenda for this new area of exploration.
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Next, I show that, although laws are often broadly applicable, the context in which
the decision is made may change the way managers evaluate and handle them.
Discrimination law itself does not differentiate between the three employment decisions I
study (hiring, promotion, and termination); discrimination in each is outlawed and they are
treated similarly by the law. Thus, if managers were simply applying a particular legal
instruction, there should be no differences in behavior when acting under the law.
However, managers operate in a much more ambiguous space; they are required to interpret
the law, make judgments about their employees, and evaluate the potential risks associated
with the various options on which their decision could be based – one of which is the
potential for litigation. Indeed, because the main enforcement mechanism of the law is
litigation filed by the aggrieved employee, a manager is likely to heed the law differently
based on the extent to which he or she perceives litigation risk.
As a consequence, the final contribution to the literature on litigation risk is that I
demonstrate that the law may create perverse incentive structures that may simply shift the
timing of discrimination. Current research on discrimination in management journals is
largely premised on the existence of prejudice against out group members. I challenge this
assumption by arguing for an alternative psychological mechanism. For instance, I show
that managers perceive greater litigation risk in making termination decisions than in
making hiring decisions. If so, where a manager fears the potential for litigation involving
a specific job applicant, there may be an incentive to refuse to hire the applicant rather than
taking the chance of incurring the greater perceived litigation risk associated with
termination. Because managers may be more likely to perceive litigation risk with members
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of minority groups, therefore, they may also be more likely to minimize the potential for
future risk by discriminating at the hiring phase when the perceived risk is lowest. This
would counteract the purpose of anti-discrimination law, which had the explicit purpose of
encouraging equal opportunity for racial and gender minorities (Schwartz, 2000).
In addition to these contributions to the study of litigation risk, I also contribute to
the broader risk literature by exploring how decision makers attempt to control risk by
mitigating it. Existing studies frame this literature by exploring risk behavior before
mitigation can be attempted (i.e., the factors that contribute to how risk is perceived; Miner
& Raju, 2004; Nicholson, Soane, Fenton‐O'Creevy, & Willman, 2006; Tversky &
Kahneman, 1981) and after the decisions based on risk have been made (that is, showing
that contextual factors affect risk-taking behavior, but without a cognitive evaluation of the
perception of risk or any intermediate steps to mitigate or avoid it; Chatterjee & Hambrick,
2011; Chng & Wang, 2016; To, Kilduff, Ordonez, & Schweitzer, 2018). In this paper, I
demonstrate that managers seek to engage in mitigation strategies by preparing to defend
the company in litigation.
Finally, this dissertation contributes to the literature on psychological contracts in
two crucial ways. One is that I explore how racial factors may play a role in the
experience of psychological contracts. The psychological contract comprises a set of
reciprocal, implicit obligations that an employer and employee perceive are part of the
employment relationship (Argyris, 1960; Dabos & Rousseau, 2004; Herriot, Manning, &
Kidd, 1997; Morrison & Robinson, 1997; Rousseau, 1989). Despite the fact that these
agreements underpin all employment relationships (Dabos & Rousseau, 2004), little
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research has examined how racial factors may contribute to the way it is developed,
understood, and/or breached by the parties. In addition, I explore how managers may also
experience a breach and/or violation of the contract. Existing research investigates how
well managers understand the employee’s perceptions of the contract (Coyle-Shapiro &
Kessler, 2002; Coyle‐Shapiro & Kessler, 2000; Dabos & Rousseau, 2004; Guest &
Conway, 2002; Herriot et al., 1997; Robinson & Morrison, 2000; Stiles et al., 1997;
Tekleab & Taylor, 2003). However, few studies have studied the perceptions of the
managers themselves or defined how managers are likely to react in the face of employee
activity that constitutes a breach of that agreement.

9

Chapter 2: Literature Review
In this chapter, I review the existing literature relevant to the constructs of interest:
risk and litigation. I begin by summarizing the existing risk literature in management,
including a discussion of its two main facets: likelihood of negative outcome and potential
magnitude of negative outcome. In doing so, I will demonstrate that one of the primary
shortcomings of the literature is in our understanding of how an individual’s evaluation
and management of risk changes depending on the context in which the decision is to be
made. Then, I show that the threat of litigation satisfies the two facets of risk by
summarizing the nature and process of discrimination litigation, including both the law
giving rise to allegations of discrimination and the process that an employer must follow
to defend itself in court. Finally, I briefly look at how the three decision types (selection,
promotion, and termination) on which I focus have been evaluated in the management
literature to date.
RISK
Risk has long been a topic of interest to management scholars. Broadly speaking,
risk is defined as “the extent to which there is uncertainty about whether potentially
significant and/or disappointing outcomes of decisions will be realized” (Sitkin & Pablo,
1992: 10). In management, there are two streams of risk research relevant to the instant
project. In the first stream, which I call the “contextual” stream, scholars have theorized
about the link between contextual factors such as firm or top management team
characteristics and risk behavior (Carpenter, Pollock, & Leary, 2003; Garcia-Canal &
Guillen, 2008; Hoskisson, Chirico, Zyung, & Gambeta, 2017; To et al., 2018). In the
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second stream, which I call the “cognitive” stream, researchers focus on how individual
traits (risk propensity) and cognition (risk perception) may lead to taking risky actions
(Hollenbeck, Ilgen, Phillips, & Hedlund, 1994; Siegrist, Cvetkovich, & Gutscher, 2002;
Tversky & Kahneman, 1981).
The existing research frames two separate but related issues that I will be seeking
to resolve with my studies. The first is the existing theoretical gap between the studies
exploring the effect of context and the risk perceptions of the decision maker in explaining
risk behavior. In the first stream, the studies have high contextual realism but do not capture
the decision maker’s cognitive evaluation of risk. In contrast, the cognitive studies focus
on the evaluation of risk, largely ignoring the role that real-world contexts play in driving
those concerns. Thus, the contextual stream ignores the decision maker’s perception of
risk, while the cognitive stream largely omits the need for the participants to make realworld decisions. The second issue is that of mitigation. Neither stream considers the effect
of mitigation efforts by the decision maker. Because the contextual studies measure risk
behavior after a decision has been made, they are unable to determine whether any
mitigation attempts have taken place. In contrast, the cognitive stream is premised largely
on studies in which the participants are given dichotomous choices, thereby eliminating the
potential for mitigation in their decision making.
Contextual Stream
The first stream of risk literature in management focuses on the link between firm,
relational, or individual traits and risk-taking behavior. Authors in this stream theorize
about the effect that contextual factors have on risk-taking behavior, and largely skim over
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the link between the context and the manager’s cognitive assessment of risk. Empirically,
because these studies are conducted in a field setting, they are rich in real world contexts
(Cook & Campbell, 1976; McGrath, Martin, & Kulka, 1982), but they do not measure risk
cognition directly. This stream is found in both behavioral strategy and organizational
behavior scholarship, and it begins to frame the present study.
The primary goal of contextual risk studies in behavioral strategy research is to
connect individual characteristics of the top management team, especially CEO’s, with
firm risk-taking (Chatterjee & Hambrick, 2011; Chng & Wang, 2016; Graffin, Hubbard,
Christensen, & Lee, 2020; Hoskisson et al., 2017). This stream of research suggests that
because firms are directed by individuals, the characteristics of those individuals and/or
their roles—often, their pay structure—will affect their willingness to engage in risk on
behalf of the firms they manage. Typically, these scholars draw on behavioral theories of
the firm such as agency theory to contend that the manager is motivated to accept risks for
self-serving purposes (Hoskisson et al., 2017). For instance, Miller, Wiseman, and GomezMejia (2002) argued that CEO’s would accept high levels of variable pay (that is, pay
contingent on firm performance) only where the firm was engaged in moderate levels of
risk, because in the high [low] condition, the CEO was wary of too much [not enough]
variance in outcomes. Similarly, CEO hubris was found to affect risk taking, as moderated
by managerial discretion (Li & Tang, 2010); in other words, an overly self-confident
manager would take risks where possible to justify his or her own self-perception.
A more limited set of these studies exists in organizational behavior. In this work,
scholars try to establish the correlation between context and risk behavior. For instance, in
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a study in the context of American football, rivalry between two teams was shown to lead
to riskier play calling by coaches (To et al., 2018). Where the teams were close rivals, the
coach was more likely to engage in riskier behavior such as attempting two-point
conversions following touchdowns or attempting to convert on fourth down. The authors
argued that this increase in risk taking occurred as the result of an increased promotion
focus, such that those who perceived rivalry were more motivated to win, therefore
justifying an increased appetite for risk.
As with all research, this stream presents both strengths and weaknesses (McGrath
et al., 1982). One of its main advantages is its focus on examining risk behavior in a realworld context. These studies therefore explore how managers make decisions in uncertain
environments, with common motivations for those acting within those environments. For
example, all of the studies cited above used archival data to capture actions taken in actual
companies, thus specifically including the context of the decisions being made and the
believability of the risk/reward to the decision maker (March & Shapira, 1987). On the
other hand, the main weakness is that by looking at actions at a broader level, these studies
have overlooked the importance of managerial cognition (Devers, Cannella Jr, Reilly, &
Yoder, 2007; Hoskisson et al., 2017). For example, a manager who takes what may
objectively be seen as a risk may (1) have not perceived a risk when presented with the
decision, (2) have perceived the risks originally but mitigated it some way before taking
action, or (3) have perceived the risk but been motivated to accept it anyway. Although the
authors of these studies have typically argued that context changes motivation, none of the
work in this stream specifically explores why that occurs.
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Cognitive Stream
The second stream of risk research in management is designed to determine how
and when people engage in risky behavior, based on their individual predispositions toward
risk and/or their cognitive evaluations of it. In contrast to the previous stream, these studies
are largely experimental and are thus able to directly measure managerial cognition but
lack real-world context. Thus, these studies are unable to explain how the context in which
the risk arises may affect the individual’s willingness to accept it, an issue scholars have
recently identified as an area for further research (e.g., Nicholson et al., 2006). Moreover,
because their focus is on the immediate cognitive evaluation of risk, scholars in these
studies do not anticipate the possibility of decision makers mitigating the risks.
Drivers of risk: risk propensity and risk perception
It is generally held that there are two main drivers of risk-taking behavior: risk
propensity and risk perception (March & Shapira, 1987; Sitkin & Pablo, 1992; Sitkin &
Weingart, 1995; Stewart & Roth, 2001). Briefly, risk propensity is defined as the
individual’s general predisposition toward risk (Meyer & Walker, 1961; Nicholson et al.,
2006; Stewart & Roth, 2001), while risk perception is the individual’s subjective evaluation
of how risky particular alternatives are (Sitkin & Pablo, 1992; Sitkin & Weingart, 1995).
Thus, risk propensity is an individual trait, while risk perception is the result of individual
cognition.
A long line of research has looked for individual characteristics that would explain
risk propensity (Hanoch, Johnson, & Wilke, 2006). For example, scholars have argued that
age (Vroom & Pahl, 1971), gender (Finucane, Slovic, Mertz, Flynn, & Satterfield, 2000),
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country of origin (Cummings, Harnett, & Stevens, 1971), job responsibilities (Miner &
Raju, 2004; Miskel, 1974), and expertise with the source of risk (Christensen-Szalanski,
Beck, Christensen-Szalanski, & Koepsell, 1983; Sitkin & Pablo, 1992) all may affect an
individual’s willingness to engage in risky behavior. Despite the long history of studies on
risk propensities, however, it remains unclear whether there actually is a generalized
tendency for people to either seek or be averse to risk across contexts, although there may
be some individuals for whom there is a strong preference (Hanoch et al., 2006;
MacCrimmon & Wehrung, 1986; Nicholson et al., 2006; Slovic, 1964).
Rather than a static characteristic of the individual, risk perception is the
individual’s cognitive interpretation of the uncertainty surrounding the decision (Arabie &
Maschmeyer, 1988; Weyman & Clarke, 2003). Risk perception was originally treated as a
type of expected utility function, in which the variance of potential outcomes and the
probability of those outcomes were weighed and the best choice selected (MacCrimmon &
Wehrung, 1985; March & Shapira, 1987; Slovic, 1964; Tversky & Kahneman, 1979). Of
course, expecting managers to make decisions based on perfect information is unrealistic
due to lack of rationality and/or available information, raising the question of when
individuals perceive more (or less) risk given similar probability and outcome information
(Glockner & Betsch, 2008; MacCrimmon & Wehrung, 1984; March & Shapira, 1987;
Slovic & Lichtenstein, 1968).
Several theories have challenged the assumptions of expected utility (for a review,
see Trautmann, 2016). One prevalent theory to challenge expected utility in predicting risk
behavior is prospect theory, which argues that individuals perceive risk differently if it is
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couched in positive or negative terms (Sitkin & Weingart, 1995; Tversky & Kahneman,
1979; Tversky & Kahneman, 1981). Using the famous “Asian disease” problem (Tversky
& Kahneman, 1981), respondents have been found to be less likely to choose risky
strategies if that choice was worded in a positive way; rather, participants were much more
willing to take risks when the choices were framed in terms of the “losses,” or negative
outcomes (Tversky & Kahneman, 1981). Much of the risk literature in organizational
behavior for the two decades following the explication of prospect theory further examined
the effect of framing and its interactions with other constructs (e.g., Kuhberger, SchulteMecklenbeck, & Perner, 1999; Mano, 1994; van Schie & van der Pligt, 1995), with some
of the work finding that prospect theory did not hold under specific conditions (Highhouse
& Yuce, 1996; Nicholson et al., 2006; Sitkin & Pablo, 1992).
Domains of Risk
In the most common psychological model of risk-taking behavior management,
Sitkin and Pablo (1992) theorized that risk propensity and risk perception interacted to
drive risk behavior. Although that paper argued that both propensity and perception were
affected by certain organizational considerations (inertia, top management team
homogeneity, organizational control systems), few—if any—studies have explored how
contextual factors outside of organizational structure affect managerial cognition of
business risks. Instead, existing research has either argued that context changes motivation
to engage in risk (the contextual stream) or ignored the effect of context at all (the cognitive
stream).
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Recent work has therefore called for studies to examine how different types of risk
– called domains – affect risk perceptions (Hanoch et al., 2006; Nicholson et al., 2006;
Saqib & Chan, 2015). One domain in which risk is prevalent, but understudied to date, is
in the nearly omnipresent threat of litigation arising from business decisions. Only one
recent paper, in strategy, has even acknowledged litigation risk (Koh et al., 2014).
Specifically, Koh and his colleagues argued that the existence of corporate social
responsibility acted as a buffer against the risk of litigation (see also Godfrey et al., 2009).
In doing so, they analyzed the effects of a corporate social responsibility program in
mitigating shareholder losses in the face of a negative event across industries which were
deemed high and low in litigation risk. Importantly, they did not define litigation risk as a
construct, nor did they measure it experimentally; rather, they measured it as a binomial
variable, with the firms being a ‘1’ if their primary industry fell within one having
previously been identified as having higher rates of securities litigation.
Despite the common calls and expanding notion of domain-specific risk, there is
little theory to explain why individuals will take risks in one domain while shunning it in
another (Kruger, Wang, & Wilke, 2007). For example, although five common domains of
risk are outlined in the Domain-specific Risk-Taking scale (DOSPERT; Blais & Weber,
2006; Weber, Blais, & Betz, 2002) – ethical, financial, health and safety, recreational, and
social – there is little discussion about how these domains were identified or what
differentiates them from one another. In fact, both the original DOSPERT and the work
from which it was derived were developed entirely empirically (Byrnes, Miller, & Schafer,
1999; Weber et al., 2002). Based on a review of the risk literature exploring the differences
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between men and women, previous work had identified 13 different contexts in which these
studies had been conducted (Byrnes et al., 1999). In turn, Weber and her colleagues (2002)
selected five of those categories on which to base the DOSPERT but did so without
discussing why those five areas were chosen. The authors then presented 101 different
risky activities within those five categories (allocating approximately 20 to each domain)
and performed an exploratory factor analysis to determine which of the items to keep (of
which they kept approximately half in the original paper; this was later shortened to five
items per domain). Indeed, the DOSPERT papers use the term “risk attitude,” a term which
seems to resemble the result of “risk propensity” and “risk perception.” However, the exact
nature of how risk propensity and perception interact within a specific domain to lead to a
risk attitude or risk-taking behavior is not discussed. Nor is there a discussion about how
the different domains might differentially change cognition of risk. And, those authors who
have attempted to develop more complete theories of how risk propensity and risk
perception interact, such as Sitkin and Pablo (1992), appear to have done so before the
importance of domains has become recognized.
Thus, the question remains about the dimensionality at the heart of domain-specific
risk behavior. Although a full analysis of this question and theoretical development of an
answer is beyond the scope of this dissertation, I will present some preliminary thoughts
on this question in Chapter 6 when discussing future research directions implicated by my
dissertation.
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Summary
In this dissertation, I extend our understanding of risk by identifying litigation risk
as a critical domain of risk, and then measuring how managers perceive and attempt to
mitigate it. Risk is defined as the probability of and potential for extremely negative
outcomes and has been studied in two main streams: contextual and cognitive. Studying
litigation risk allows for an evaluation of how managers perceive risk in the context of the
employment decisions they regularly face, while incorporating the manager’s lived
experiences, unrecognized assumptions, and general attitudes. It therefore provides an
avenue to bridge the gap between the contextual studies, which have to date ignored
managerial risk perceptions, and the cognitive studies, which ignore context. Moreover,
studying risk within the specific context of litigation can also shed light into how managers
attempt to navigate the potential pitfalls.
LINK BETWEEN LITIGATION RISK AND EMPLOYMENT DECISIONS
I study litigation risk in the context of employment decisions such as hiring,
promotion, and termination for several reasons. First, studying litigation risk in the context
of employment decisions helps address two of the main limitations in the existing risk
literature. As noted above, one of the limitations in the current literature is the lack of
theory regarding how context may alter managerial risk perceptions. By examining the
evaluation of risk based on adverse employment actions taken at three different phases of
the employment relationship (hiring, promotion, termination), I will theorize about, and
eventually measure, the cognitive changes related to the context of the decision.
Specifically, I will argue in the next chapter that managers will perceive that an adverse
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action taken at the three phases of employment will carry different levels of litigation risk
due to their evaluations of the outcomes on the employee’s psychological contract.
Additionally, studying litigation risk in the context of employment decisions allows
for an examination of the extent to which managers may attempt to mitigate perceived
risks. Although previous researchers have noted anecdotally that managers may attempt to
engage in mitigation efforts to reduce the risk involved (MacCrimmon & Wehrung, 1984;
March & Shapira, 1987), to date no theory has been developed regarding how or when
managers engage in such activities. Studying litigation risk in the context of employment
decisions, however, provides a context in which these can be explored. In Chapter 3, I will
propose that managers will engage in conduct that is intended to minimize the likelihood
of litigation being filed, such as documenting poor performance and imposing personal
improvement plans.
Finally, studying litigation risk in the context of discrimination has a distinct
empirical advantage: universality of application. As will be discussed more fully in the
next section on how the law operates, Title VII protects every employee who works for a
company that employs at least 15 people from “adverse employment action” because of
their race, sex, religion, etc. (42 U.S.C. 2000e). This law affects literally millions of
employees across the United States who are subject to employment decisions. More
importantly for this study, the universality of application allows managers in different
industries, states, and business sizes to evaluate litigation risk regarding these employment
decisions in the same way. That is, a manager in a technology firm in Silicon Valley is
subject to the same law protecting employees than is a Walmart manager in Ohio, providing
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a similar foundation for their evaluation of litigation risk. Other types of litigation are not
as legally similar from case to case. For instance, litigation based on contracts between the
parties, including business-to-business contracts such as non-disclosure agreements or
between employee-employer contracts such as covenants not to compete, are primarily
based on the terms of the individual agreement and are interpreted under the laws of a
single state, both of which may differ on a case-to-case basis. In fact, covenants not to
compete are not even honored in some states, meaning an employee can enter into the
contract in one state then simply relocate and violate its terms with impunity (Bishara,
2010). Thus, the CRA, a universally applied and interpreted statute within the context of
this paper, forms a solid empirical ground on which to explore litigation risk.
For these reasons, discrimination law provides an excellent context for studying
litigation risk.
DISCRIMINATION LITIGATION
Litigation risk, the extent to which an actor believes that a specific decision is likely
to result in a legal or legalized process that may carry extreme negative outcomes, is
comprised of two elements: the probability of the negative event and the possibility for
extreme outcomes. Having summarized the risk literature and shown that discrimination is
a valid context for studying the domain of litigation risk, I will now begin to establish the
case for why discrimination litigation fits the two elements. To do so, I start with a brief
outline of discrimination law: where it comes from and what behavior it outlaws, and what
an employee must show to prevail on his or her claim. I then explore the litigation process,
from the filing of the required claim with the EEOC through trial. By providing this

21

background, I will show that employment decisions are risky because the employer
ultimately has no control over whether the negative event (a lawsuit) occurs; if it does, the
employer faces the possibility of an extremely expensive and time-consuming process.
I should add a word of clarity regarding terminology. In this paper I evaluate the
actions of employees and employers over different phases of their relationship, from the
hiring process through litigation based on employment. To avoid confusion, however, I
will use the terms “employee” and “employer” throughout the paper. For instance, while it
may be more accurate to refer to these parties as “plaintiff” or “defendant” once they begin
the litigation process (especially if the employee was either never hired or was terminated,
and therefore not currently employed by the defendant firm), I will still use “employee”
and “employer" to avoid confusion.
Discrimination Law
While the Civil Rights Act of 1964 (CRA) 1 attempted to eradicate discrimination
in a number of different areas of American life, including some that are outside of the
organizational context such as housing, voting, and education, Title VII of the Act
specifically applied to discrimination in employment, “the most widespread and
undoubtedly the most harmful to its victims and to the nation as a whole” (Berg, 1964: 62).
Title VII makes it unlawful for a business with fifteen or more employees to “fail to hire,”
“discharge,” or otherwise discriminate against either a job applicant or an employee on the

1

The CRA, including Title VII, has been formally amended by Congress (e.g., the Civil Rights Act of
1991, which amended some of portions of the original CRA) and interpreted/muddled by the Courts over
the past 50+ years (Scott & Chapman, 2004). Rather than delve into the nuances of what year saw which
changes, I use the terms CRA and Title VII in this paper to represent the current state of discrimination law.
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basis of his or her “race, color, religion, sex, or national origin,” or because the individual
has either made or supported a claim for discrimination (whether the policy affected himor herself or another employee; CRA). In order to file a lawsuit for discrimination,
therefore, an employee must claim: (a) that he or she is a member of a protected class; (b)
that the employer took an adverse employment action against him or her; and (c) that the
adverse employment action was taken because of the employee’s membership in the
protected class. If the employee believes that these three factors are met, the employee may
pursue a claim (the process of doing so is outlined in the next subsection). And, while the
statute’s main enforcement provision is employee-filed claims (Fuller et al., 2000), only
the threat of the claim actually has the power to disincentivize the discriminatory conduct
before it occurs; the lawsuit itself can come only after the adverse employment action has
already been taken. Thus, the CRA actually operates primarily through the first element of
litigation risk: the potential for a lawsuit.
Membership in a “protected class”
Under the CRA, an employer may not explicitly prefer a member of one protected
class (race, sex, religion, etc.) over a member of a different protected class, regardless of
whether a member of the dominant class or of the minority class is preferred (Schwartz,
2000). Although the CRA’s intent was mainly to rectify discrimination against members
of minority groups, Whites have sued for discrimination based on race (Fisher v. University
of Texas at Austin, 2016; Ricci v. Destefano, 2009) and men have sued based on sex
(Oncale v. Sundowner Offshore Services, Inc., 1998). Indeed, members of dominant groups
commonly perceive they are the victims of discrimination. For instance, in a recent survey,
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14% of Whites said that being White hurt their ability to “get ahead,” and 19% reported
that they had been treated unfairly with respect to hiring, pay, or promotion due to their
race or ethnicity (Pew Research Center, 2019). In other words, all workers are members of
protected classes and, therefore, all workers are able to file claims for discrimination if the
other elements are met.
Adverse employment action
A person may only file a claim if he or she suffers an “adverse employment action”
because of membership within a protected class (Riddell & Bales, 2004). The main
question that often arises in examining this factor is whether the allegedly discriminatory
action constitutes an “adverse employment action” that is sufficient for judicial
intervention. While this seems straightforward on its face, in practice it can be quite
ambiguous. Some actions, such as failing to hire and terminating of employment, are
specifically identified in the statute as subjects for viable claims. Other actions, however,
may not be quite as clear. An employer may take any number of actions that may affect the
“compensation, terms, conditions, or privileges of employment” (Beiner, 1995; George,
2008; White, 1998). For instance, is it “adverse” to transfer someone to a different job with
different responsibilities, without a cut in pay? In Deleon v. Kalamazoo County Road
Commission (2014), a federal appellate court held that “a mere inconvenience” was not
sufficient, but because Deleon’s transfer resulted in different working conditions (he
claimed there were additional hazards in the new position), it could be sufficient for a
claim. In contrast, a different appellate court may have found that the transfer was
inadequate.
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In part to avoid the wide range of potential employment decisions and the
differences in how those cases would be handled, I limit my theorizing to three decisions:
hiring, promotion, and termination. Even the most conservative reading of the statute has
interpreted these decisions as sufficient under the Civil Rights Act because they are
considered “ultimate employment decisions” (George, 2008; Riddell & Bales, 2004; Wiles,
2001). By so doing, I eliminate the question of whether the action at issue is sufficient to
give rise to a claim.
Boundary conditions
There are several other questions that may arise in the context of employment
discrimination litigation and which may alter how managers perceive litigation risk.
However, certain nuances in the law (which I explain more fully below) require a
clarification of the scope of my theorizing. Briefly, there are two I discuss here. First, the
CRA is not universal in that it does not protect all workers; notably, it does not apply to
independent contractors. And second, there are other sources of anti-discrimination
protections than the CRA, including laws protecting workers based on age or disability.
One issue that can arise in discrimination litigation is whether the victim was an
employee (or applicant for employment) or an independent contractor. Although the vast
majority of workers are employees, with only about 6.9% of workers considering
themselves independent contractors (Bureau of Labor Statistics, 2018), this distinction is
critical as independent contractors are not protected by discrimination laws (Maltby &
Yamada, 1996). My theorizing generally assumes a manager who is aware of the
distinction and believes an employment relationship existed. Because the line between
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employment and independent contractor is not always clear, however, what type of
relationship existed between the parties may become a source of contention in some cases.
And yet, I contend that this question is simply part of litigation risk. A manager that is
unaware of the importance of the distinction cannot incorporate this into the calculation of
litigation risk and therefore, the ultimate decision is not affected. On the other hand, a
manager that is aware of the importance and believes that the employee may be an
independent contractor would likely reduce his or her perception of litigation risk to the
extent he or she is convinced that the relationship was not one of employment. In other
words, the manager’s expectation becomes part of the analysis at the heart of my theorizing
because it directly affects his or her calculation of the probability of suit.
Finally, because other statutes exist that protect workers from discrimination, such
as the Age Discrimination in Employment Act of 1967 (ADEA; 29 U.S.C. 621) and the
Americans with Disabilities Act of 1990 (ADA; 42 U.S.C. 12101), managers likely
consider litigation risk in taking adverse employment actions against them as well. Some
of the arguments in my theorizing should hold for managers evaluating the potential for
claims under these statutes. For example, I expect that managers will evaluate the potential
for lawsuits from those protected by these statutes, the same as they would for those
protected by the CRA. However, I specifically omit these laws from my analysis for two
reasons. First, they apply only to people who meet certain preconditions (over the age of
40 for the ADEA and those with disabilities for the ADA), rather than the CRA’s universal
coverage for all employees based on their membership in protected classes. And second,
the ADA is different in that it not only outlaws discrimination against workers with
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disabilities, but it also requires employers to take additional steps to make reasonable
accommodations for those disabilities (Schwab & Willborn, 2002). In other words, the
CRA requires employers to treat all workers the same, whereas the ADEA only applies to
some workers and the ADA requires employers to treat disabled workers differently.
Summary
The CRA creates a statutory framework that protects workers from discrimination
by their employers. It applies to nearly all employees, everywhere in the United States, and
prohibits discrimination in hiring, promotion, and termination on the basis of race, sex,
religion, etc. Any employee who believes that the employer violated the CRA may pursue
a claim, following the process I will describe in the next section before eventually filing a
lawsuit in federal court. Thus, whether suit gets filed is entirely within the purview of the
employee, leaving a manager making employment decisions with the task of evaluating the
probability of it occurring. This possibility for a negative outcome therefore fulfills the first
element in litigation risk; just how bad that outcome may be is what I will address next.
The Litigation Process
I now summarize the litigation process, beginning with the filing of an EEOC claim
and culminating in trial. I do this to underscore the lengthy and expensive process that
firms face if a claim for discrimination is made and, by extension, demonstrate that
managers are likely to be wary of it. As suggested by the Charles Dickens quote at the
beginning of Chapter 1, litigation is financially taxing for the organization, cognitively
taxing for those who must participate in it, and risky in that an employee may eventually
win a large judgment. Regardless of the underlying merits of the case, litigation can be a
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long, grueling, expensive process. In other words, when litigation occurs, the potential for
an extremely negative outcome is high – even if the manager’s actions were taken without
discriminatory intent.
Administrative requirements
I begin by outlining the administrative process that must occur before an employee
can file the claim in federal court. This process, which can take more than a year and a half
from the date of the allegedly discriminatory act, often requires the company to hire an
attorney and begin incurring legal fees in addition to time spent by the company’s
employees to gather evidence in defending the claim (for a full discussion of the EEOC
process as I outline it here, see Selmi, 1996). The administrative process extends from the
date the claim is filed with the EEOC and typically ends with the issuance of a “right to
sue” letter, wherein the agency gives the employee permission to file the case in court.
Prior to filing a claim in federal court, employees are required to file a claim with
the Equal Employment Opportunity Commission (EEOC) within 180 days of the allegedly
discriminatory act (Bales, 1999; Civil Rights Act of 1964, 42 U.S.C. 2000e; Civil Rights
Act of 1991, 42 U.S.C. 1981). The EEOC notifies the employer that the claim has been
filed and requests any evidence in the employer’s possession related to the claim. This
notification requires the employer to begin the process of defending the case. The EEOC
also can issue subpoenas to compel witnesses (often, the employer’s other employees
including but not limited to the manager alleged to have engaged in the discrimination) to
testify, to produce any documents the agency wants to inspect, or even to inspect the
organization’s premises (Bales, 1999; https://www.eeoc.gov/employers/what-you-can-
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expect-after-charge-filed; Morrison, 2013). The EEOC investigation period takes, on
average, about ten months to complete (https://www.eeoc.gov/employers/what-you-canexpect-after-charge-filed).
Because the EEOC may eventually issue a finding as to whether discrimination
occurred, it is in the company’s best interest to defend itself vigorously at this point. The
mere notification of the claim therefore often prompts two actions by the employer. First,
the employer typically will retain a law firm to review the case and any documents being
provided to the EEOC, thereby beginning to accrue attorneys’ fees (see discussion about
attorneys’ fees and court costs, below). And second, the organization will begin the process
of gathering documents, collecting witness statements, and other information needed to
defend the claim. Thus, from the date of the initial claim notification from the EEOC, the
company begins to (1) spend money on attorneys and (2) lose money in the form of
employee productivity.
Following the EEOC’s investigation, it may attempt to resolve the case or authorize
the employee to file the case in federal court. If the EEOC suspects that discrimination
occurred, it may take steps to resolve the claim, including holding a mediation (negotiation
between the claimant and employer, with the EEOC as a third party facilitator), arbitration
(similar to trial, but with the EEOC acting as judge), or it may simply issue a cease-anddesist order (Bales, 1999). In 2018, 14.2% (9,073) of the claims filed were resolved by the
EEOC, with employers paying an average of $25,757 to employees, in addition to any
attorneys’ fees and lost productivity incurred to that point (Equal Employment Opportunity
Commission, 2019). Thus, the small fraction of cases resolved by the EEOC resulted in
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collective payments of more than $233 million by employers in 2018 alone – not including
the cost of the attorneys they hired.
If these remedial steps are unsuccessful (in 2018, 45,877 cases (71.7%); Equal
Employment Opportunity Commission, 2019), the claim is likely to end up in litigation.
This happens in one of two ways. First, the EEOC may step into the shoes of the employee
and prosecute the case on its own behalf; that is, it may file a lawsuit in federal court against
the employer, thereafter incurring the expense of pursuing the claim (Morrison, 2013).
Although this is rare, the EEOC is highly efficient in the cases it chooses to prosecute
(Kotkin, 2007). For instance, although the EEOC filed only 111 Title VII suits nationwide
in 2018, it recovered $21.5 million on behalf of employees, not counting money recovered
from cases alleging multiple statutory violations (Equal Employment Opportunity
Commission, 2019). This happens most often in cases that are based in the public interest,
either because of new questions of law (e.g., EEOC v. Abercrombie & Fitch Stores, Inc.,
2015) or because multiple employees were affected in particularly egregious ways (e.g.,
Eeoc v. Jackson National Life Insurance Company, 2016). The second way in which the
case may lead to litigation is where the EEOC “fails to find reasonable cause.” This
typically happens when the agency’s investigation discovered evidence that cast the
employee’s allegations into dispute. For example, if the case hinged on a “he said, she said”
disagreement, the agency may choose to not pursue a more intense fact finding, instead
allowing the courts to resolve the dispute. In this case, the agency will issue a “right to sue”
letter, which authorizes the employee to pursue the claim in court. Once the employee has
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received this letter, he or she has 90 days to file the case in federal court (EEOC regulations,
2020).
The EEOC process thus often takes more than a year and a half from the date of the
allegedly discriminatory act until the filing of a lawsuit in federal court, which marks the
official start of the litigation process. From the beginning, the employer spent company
time responding to the EEOC’s request for information in the form of gathering documents,
identifying witnesses, and considering legal strategy. Moreover, it likely retained a law
firm and started to incur legal fees which, over the course of the 18 months, can easily run
into the tens of thousands of dollars. And yet, about 70% of the time, the employee’s claims
are allowed to proceed in federal court, where the process – and the expense – continues.
Litigation process
Having outlined the administrative requirements that must be exhausted prior to
filing a discrimination case in federal court, I now describe the litigation process itself.
This period of time runs from the filing of the case in federal court and extends until the
case is resolved (I discuss how cases are resolved in the next subsection). Regardless of the
ultimate outcome of the case, the process itself is often lengthy and, therefore, expensive.
Upon receipt of the “right to sue” letter from the EEOC, the employee has 90 days
to file the case in court (Civil Rights Act of 1991, 42 U.S.C. 1981). This “complaint,”
which nearly always becomes a matter of public record, contains a general recitation of the
employee’s allegations regarding the facts of the case, such as the nature of the
discriminatory act. A copy of the complaint must be delivered to the company to put it on
notice of employee’s legal claim.

31

Once the claim is filed, the parties enter a preparatory stage, known as discovery,
in which they exchange information regarding the issues in dispute (Federal Rules of Civil
Procedure, 2018). For instance, one of the issues in the case may be whether there was an
employment relationship at all; in this case, both parties would ask for information in the
other’s possession that might tend to prove or disprove their particular position. This
evidence may then be presented to a judge or jury should the case proceed to trial. The
discovery process generally lasts until shortly before the end of the case.
To accomplish discovery, the parties engage primarily in three activities:
interrogatories, requests for production, and depositions (Federal Rules of Civil Procedure,
2018). I will briefly describe each, and then provide an example of how the three may be
used together to prepare a case for trial. Interrogatories are written questions that the
opponent must answer. Requests for production are demands for the opposing party to
identify and produce certain documents and/or items in its possession. These first two are
typically designed to gather evidence that a party may have access to but may need time to
locate. Depositions refer to a setting in which an attorney may ask questions, in person and
under oath, of witnesses to the case.
An example will help illustrate how the different discovery mechanisms are used
together and why the litigation process takes so long to complete. Assume that the case
involved allegations that a supervisor discriminated against Hispanic employees. In the
early stages of discovery, an employee could demand (among many other things) that the
employer identify to whom the supervisor reported, the names and contact information of
every Hispanic employee who had worked under the supervisor at the company, and/or the
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facts about any previous claims for discriminatory behavior made against the supervisor.
At the same time, the employee would likely issue a request for production of documents,
demanding the employer produce copies of the supervisor’s personnel file and any
documents relating to previous complaints. These facts and documents would all pertain to
the allegations in the complaint; namely, that the supervisor had discriminated against
Hispanic employees, that the employer knew it had happened, etc. Written discovery in the
form of interrogatories and requests for production are used in these scenarios because the
employer would need time to comply with the request; although the list of all Hispanic
employees working under the supervisor may not be immediately accessible, it could be
identified and produced in time. At any time, but typically after some written discovery has
been completed, the parties would then engage in conducting depositions. The employee
would almost certainly take the deposition of the supervisor, other employees who may
have witnessed key events, or others with knowledge of the facts of the case. These
witnesses would be asked about what they saw, heard, etc., in great detail: in a large case,
for instance, the supervisor’s deposition could take multiple days. Then the cycle may
repeat itself, with the parties sending further interrogatories and requests to produce to gain
more evidence about information learned during depositions, then more depositions, etc.
Importantly, a party’s responses to all three forms of discovery must be verified
under oath by the party submitting them (Federal Rules of Civil Procedure, 2018). Thus,
the answer to a written interrogatory is treated the same as testimony on the witness stand
at trial, including the potential penalties such as perjury (a felony) if the answers are
dishonest or intentionally incomplete. Moreover, where answers to written discovery differ
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from testimony offered during trial, the written responses can be read in front of a jury and
the witness’ credibility can be questioned (Federal Rules of Civil Procedure, 2018). For
this reason, the discovery process is quite serious, and the parties and their attorneys spend
a good deal of time making sure the responses are accurate, complete, and framed using
the most advantageous wording.
Using all of the information gathered during the discovery process, the parties
would also likely hire expert witnesses. As the name suggests, experts are people without
first-hand knowledge of the facts of the case, but who have expertise in related, pertinent
areas (Federal Rules of Evidence, 2000). For instance, in the discrimination case noted
above, a psychiatrist may be hired to testify about the psychological effects that could result
from being a victim of discrimination. This would support a plaintiff’s claims that he or
she needs ongoing mental health treatments as a result of being victimized by the
supervisor. Prior to trial, the parties will also exchange any reports created by the expert
and typically conduct depositions of the experts as well.
Resolution of litigation
By gathering all of the information, documentation, and expert witness testimony,
the parties are able to prepare for trial. However, because only a small minority of
discrimination cases ever reach trial (about 3.4%; Kotkin, 2007), it is important to
understand each of the three main ways in which cases are resolved during the litigation
process: settlement, dispositive motions, and trials.
Settlement and trial are rather straightforward. Settlement occurs when the parties
agree to resolve the case, typically in exchange for a sum of money paid to the employee.
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The parties then inform the court that the case has been resolved. The majority (70%) of
cases are resolved by settlement, with the median amount paid to employees to resolve
cases being $50,000 (Kotkin, 2007). Perhaps as importantly, Kotkin (2007) found that
settlement values—that is, the amount the company must pay to the employee to resolve
the case—actually increases as the case progresses. Thus, an employer’s costs continue to
rise, both in terms of the sum it is paying its lawyers AND the likelihood that it will have
to pay more to the employee, as the case progresses.
Trial is where the parties present evidence to a judge or jury, which then rules on
the case. This, however, involves a great deal of uncertainty, as the cases are often ruled
on by juries who have no legal training or experience in the area of the lawsuit. Moreover,
just getting to trial is often a lengthy process; the median time from the filing of a civil case
to trial nationally is 27.7 months (Administrative Office of the U.S. Courts, 2019). When
combined with the administrative pretrial procedures, therefore, it is common for trials to
occur more than four years after the allegedly discriminatory act!
The other method for resolving a case is by a motion filed by one of the parties,
called a “dispositive motion” because, if granted, it disposes of the case (Federal Rules of
Civil Procedure, 2018). By far the most common is called a motion for summary judgment,
which essentially argues that the opposing party cannot prove the facts of its case. In ruling
on these motions, the court looks at all of the evidence submitted by both parties and
determines if there is a dispute about the facts of the case that requires a jury to decide. To
take an extreme example, suppose a White employee alleges that his employer terminated
him because he was White. However, also assume that every other person in the firm was
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White and he was replaced by another White person. The court could determine that there
was no actual dispute that a jury could decide (there is no evidence that he was actually
discriminated against on the basis of his race) and enter judgment (an order ending the
case) in favor of the employer. Because these types of motions are based on actual evidence
identified during the course of the case, they are typically only granted after a lengthy
discovery process.
Costs of litigation
The process from EEOC through resolution in litigation is time consuming and,
therefore, expensive for an employer. In this section, I focus on four primary categories of
costs associated with litigation: those resulting from time spent (by both attorneys and
existing employees); those paid out for related services during the discovery process; those
paid to the employee in either settlement or after trial; and those incurred as indirect losses.
Frequently, amounts paid to the company’s lawyers constitute the largest direct
expense. One estimate is that employers will average between $75,000 and $250,000 in
attorneys’ fees to defend an employment discrimination case (Hyman, 2013). To complete
the discovery process typically takes more than a year from the case filing, and often
multiple years, to complete. Exactly how long the process takes—and how much time and
money is spent during the process—in each case depends on a number of factors, including
the complexity of the allegations against the employer, the extent to which the employee
claims he or she was damaged by the alleged conduct, as well as the contentiousness of the
parties and the attorneys involved. Complex allegations make discovery more difficult
because there is more information to be gathered, more documents to review, and more
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witnesses to depose. Moreover, an employee who claims hundreds of thousands of dollars
in damages is more likely to expend a great deal of effort to prove that case. And, from my
own personal experience, some lawyers (and their clients) were more willing to work
together to resolve disagreements while others seemed to enjoy fighting over every inch of
disputed territory. The more contentious the relationship, the more difficult and expensive
the case was to litigate: more combative litigation results in more time spent engaged in
efforts to resolve disagreements and, where those fail, more motions and hearings
requesting court intervention.
Moreover, the firm’s workers must participate in the litigation process by obtaining
documents, reviewing papers to be submitted to the court or the employee’s attorney, and
testifying in depositions. Failure to take part in any of these activities not only prevents the
attorney from defending the employer in the short term, it may even prejudice the case
altogether. For example, failure to respond to written interrogatories can result in court
fines or orders prohibiting the company from using otherwise relevant evidence in the case.
In other words, while the attorney represents the client in the litigation process, the
employer is not a passive observer. In the sense of both the company’s workers and the
attorney the employer has hired to defend it, time in the litigation process is literally money
spent.
Next, the employer will incur costs to defend the lawsuit during the litigation
process. While a small sum will be paid to the court in filing motions, another source of
expense is that paid to various individuals related to, but not directly connected with, the
litigation. For instance, every deposition and court hearing will have a court reporter
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present, to stenographically record the testimony and produce a transcript (Federal Rules
of Civil Procedure, 2018). Moreover, expert witnesses are paid to review the facts of the
case and prepare opinions in support of the party’s allegations. In a discrimination case, for
instance, the employer may hire a psychiatrist to review the plaintiff’s medical history,
conduct a psychiatric examination, and then testify (usually both in a deposition and at
trial) on behalf of the company. In a complex case with the potential for a large verdict, it
is not uncommon for there to be multiple experts for each party. And, given their nature as
experts of fairly esoteric knowledge, they often charge hundreds, if not thousands, of
dollars per hour for their time. Thus, the employer may have spent tens of thousands of
dollars for services related to its defense.
Additionally, there is the sum that may eventually be paid to the employee who
filed the complaint. If successful, an employee can recover an award that includes any pay
lost from the date of the alleged discrimination to the date of the verdict, future lost wages,
and “pain and suffering” such as emotional distress and related health care necessitated by
the discrimination (Civil Rights Act of 1991, 42 U.S.C. 1981). To illustrate, imagine a case
brought by a 50-year old employee who alleges she was terminated because of her sex. If
successful at trial, the court could order the employer to reinstate her, as well as pay all of
her salary since the date of her termination. Or, it could order that she be paid all of her
salary since her termination, plus all of the money she would lose in the future (her entire
salary if she is unable to find another job, or the difference between a new job and the old
one) as a result of the discrimination, and money to recompense her for the emotional
distress of losing her job, experiencing unemployment, etc. If we assume that she was
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earning $50,000 in her previous job, and that she would be unable to find another job (due
to her age, for example) before retirement, she would be entitled to $50,000 per year from
the date of termination to her 65th birthday, or $750,000, plus the potential for hundreds of
thousands more in healthcare expenses and emotional distress damages. In some cases,
employees may also recover money to cover attorneys’ fees such that employees do not
have to use part of their recovery to pay for attorneys (Civil Rights Act of 1964, 42 U.S.C.
2000e). This employee, therefore, could recover more than $1.5 million, while the
employer, of course, will also have paid hundreds of thousands of dollars to defend the
case through trial.
Finally, firms that face discrimination lawsuits may suffer indirect losses as the
result of discrimination claims and litigation. For instance, two former Nike employees
sued the company in 2018, alleging discrimination based on sex, an allegation that was
carried by the New York Times (Hsu, 2018), and a finding by the EEOC against Uber in a
sex discrimination case was carried by the Washington Post (Siddiqui, 2019). These claims
may result in decreased stock prices because of perceptions that the company is
mismanaging its workforce (Wright, Ferris, Hiller, & Kroll, 1995). Although more difficult
to quantify, there may also be negative effects to company reputation stemming from the
alleged violation of societal norms (James & Wooten, 2006). Additionally, discrimination
claims can negatively affect employee morale, absenteeism, and turnover rates as well
(Schwartz, 1989; Wright et al., 1995).
All of these costs, of course, ignore the potential that one of the parties will feel that
the court did something improper during the course of the litigation, and therefore appeal
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one of its rulings. Because these are relatively uncommon, I will not discuss that process
in detail. I mention them in brief only to suggest that it is possible for cases to last much,
much longer—and therefore cost much, much more—than I have outlined here.
Summary
As Dickens recognized more than 150 years ago, litigation is awful. It is draining
on the parties’ mental resources, their financial resources, and their reputational resources.
The process can, and frequently does, take years to complete. During this time, lawyers for
the employer typically charge hundreds of dollars per hour, and often work on a case for
dozens of hours per month. Meanwhile, the employer’s workers are participating in the
trial, gathering and reviewing documents, participating in hearings, testifying in
depositions and trials. All of this results in lost productivity and potentially decreased
morale.
There are two elements to litigation risk: the perceived probability of the claim and
the potential for extremely negative outcomes if a claim does arise. Litigation resulting
from discrimination claims certainly fit these two elements. First, the sole arbiter of when
claims are brought is the employee who feels aggrieved by a decision. Thus, even where
the employer has intended to act in good faith, an employee may feel differently and bring
a claim. Moreover, litigation is a long process that can require extensive hours by company
workers, attorneys, experts, and others, resulting in hundreds of thousands of dollars—
even before paying an employee to settle a case or after trial—in addition to reputational
costs.
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In the next Chapter, I will theorize that managers are aware, and wary, of the
potential for litigation arising from employment decisions.
EMPLOYMENT DECISION TYPES
As previously noted, in this dissertation I focus on hiring, promotion, and
termination decisions, as they sit at the intersection of anti-discrimination law, managerial
decision making, and the litigation that results. In this section, I briefly outline the history
of management research into these three critical personnel decisions.
Title VII of the CRA is focused on eradicating discrimination in the “terms,
conditions, [and] privileges” of employment. From the perspective of legal scholars, there
has been a wide debate over what this phrase does, does not, and/or should mean (White,
1998). For instance, one legal scholar has suggested that wide-ranging activities not
immediately obvious as explicitly connected to employment, such as opportunities for
mentorship or external activities like golfing trips, should be included (Beiner, 1995).
Federal courts of appeal also disagree about the outer bounds of the phrase, but even the
strictest interpretation holds that the “ultimate employment actions” of hiring, promotion,
and termination are at the heart of it (George, 2008). Indeed, hiring and termination are
written directly into the text of Title VII, and promotion is the subject of Supreme Court
case law establishing that a claim for promotion is included (Hishon v. King & Spaulding,
1984).
From a management perspective, perhaps no decisions are more important to an
employer than which employees to hire, promote, or terminate, making them a critical part
of the manager’s role (Mintzberg, 1980; Pavett & Lau, 1983). There is a large body of
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research on managerial decisions related to these three phases of employment (Ployhart,
Schmitt, & Tippins, 2017), and much of the research on discrimination in management has
dealt with at least one (Lee, Pitesa, Thau, & Pillutla, 2015; Levi & Fried, 2008;
Tomaskovic-Devey & Stainback, 2007; Umphress, Simmons, Boswell, & Triana, 2008).
Despite the long history of work on these crucial managerial decisions, however, little
research in management has explored how the law itself affects the way in which managers
think about them, especially in conjunction with how managers perceive litigation risk.
Historically, there are three broad streams of research in personnel decisions such
as selection, promotion, and termination. One stream examines the use of written tests in
selection procedures. A second links individual characteristics, such as race or sex, with
difference in outcomes; these typically argue that prejudice is at the heart of any
inequalities. And finally, the third examines how targets of decisions, or their coworkers,
feel about the results of the manager’s decisions.
The earliest research in management journals began with examining the factors on
which firms based their hiring practices, and sought to identify which of those was best at
predicting employee performance (Bolton & Hickey, 1969; Kurtz, 1941; Scudder, 1929;
Wolff & North, 1951). Given the time in which they were conducted, this early work
looked predominantly at how companies evaluated White male subjects prior to their
hiring, and then tried to connect those evaluations with subsequent performance measures.
The ultimate goal of tests is to minimize the errors in managerial decisions (Schmidt,
Hunter, McKenzie, & Muldrow, 1979). However, selection tests have fallen out of favor
because, even if implemented with the intent of hiring the best candidates, they can lead to
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unintentionally disparate impacts on protected classes (Shoben, 1977). Accordingly,
although research focused on how employers can best use tests to improve selection and
promotion decisions continues (Campion, Campion, & Campion, 2019; Courtright,
McCormick, Postlethwaite, Reeves, & Mount, 2013; Van Iddekinge, Morgeson,
Schleicher, & Campion, 2011), it is a much more limited stream than it once was.
After passage of the CRA, another theme in the literature emerged, exploring the
differences in employment decisions related to individual characteristics (Boehm, 1972;
Cohen & Bunker, 1975; Haefner, 1977; James, 2000). These papers largely argue either
that the CRA should apply to different personal traits or organizational activities because
“discrimination” occurs to people on characteristics other than those outlined in the CRA
(Morrow, 1990; Morrow, McElroy, Stamper, & Wilson, 1990; Schmit & Ryan, 1993), or
that the CRA has proven ineffective because the law has been unable to overcome the
effects of prejudice. For example, one paper found that the interaction of sex and context,
not merely sex itself, was a driver of selection discrimination (Rose & Andiappan, 1978).
Likewise, Lee et al. (2015) argued that stereotype fit and interdependence between the
candidate and manager was more important than sheer demographics in predicting
selection decisions. While the majority of studies look at this phenomenon in the context
of hiring, there are a few examples in the contexts of promotion (James, 2000) and
termination (Lyness & Judiesch, 2001) as well. However, although these studies implicitly
acknowledge the importance of the CRA, they do not examine how managers perceive the
law or how the law may be affecting managerial cognition in unexpected ways.

43

The third stream examines how employees react to hiring, promotion and
termination decisions and the policies supporting them. The research is often couched in
terms of legally-infused programs such as affirmative action policies (AAPs), voluntary
steps taken by employers to increase diversity within an organization (Harrison, Kravitz,
Mayer, Leslie, & Lev-Arey, 2006; Leslie, Bono, Kim, & Beaver, 2020; Leslie, Mayer, &
Kravitz, 2014). A body of research has found, for instance, that those who stand to gain
from AAP’s view them more positively, but that others view them negatively (Harrison et
al., 2006). Moreover, even those who benefit from AAP’s may come to see themselves as
less competent (Leslie et al., 2014). Not all of the studies are conducted in relation to legal
structures, however. For example, a recent study examined how employees who had been
denied promotions could choose to engage sensemaking to construct growth-based stories,
thereby turning a negative event into a positive (Vough & Caza, 2017). Similarly, Becton,
Feild, Giles, and Jones-Farmer (2008) explored how African-American candidates for
promotion within a police department evaluated promotion procedures within their
departments.
Two critical items of note emerge from these studies. First, although there may be
a disconnect between what the law requires and how it works in practice, little research has
investigated how the law affects managerial decision making. There is no doubt that
making discriminatory decisions subjects employers to the possibility of liability under the
CRA, but this liability only exists where employees are willing to pursue legal claims. A
small stream of literature has examined how employees make the decision to file claims
(Bies & Tyler, 1993; Lind et al., 2000). However, little to no research has examined how
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the law affects a manager’s cognition with respect to personnel decisions. In other words,
existing research acknowledges the applicability of the law, and many researchers have
argued that the law has been less effective than it should be, but there is a dearth of
scholarship on how the law is driving the cognition leading to behavior.
Second, it is noteworthy that the CRA applies equally to decisions made at the three
different phases of the employment relationship, yet almost no research has compared the
effects of the law between them. For instance, there are massive differences in the number
of cases brought following the three actions: in 2019, there were 27,321 claims for
discrimination filed following discharge, compared to 3,696 for promotion and 2,466 for
hiring (Bureau of Labor Statistics, 2019). This is even more striking when considering that
there were approximately 70 million hires in 2019 and only 21.7 million involuntary
separations (Bureau of Labor Statistics, 2019). At the same time, managers anecdotally
spend more time thinking about and planning for involuntary separations, yet they are still
more likely to be sued as a result of these decisions. Again, few if any studies have
examined how managers perceive the risks created by the law for each of these three
decisions.
Thus, the employment decision literature also frames the issue presented by the
proposed study, highlighting a lack of research on how managers perceive the dangers of
litigation in making employment decisions. That is what I will be theorizing about in the
next chapter.
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SUMMARY
Litigation risk is an omnipresent factor of organizational life, yet management
scholars know little about how it operates to affect managerial cognition. I contend that
one of the main ways that anti-discrimination legislation affects managerial cognition is in
the evaluation of risk. Risk, the subjective evaluation of the probability of the risk and the
potential for extremely negative outcomes, is a major concern when making employment
decisions given the potential for litigation. Litigation is extremely time consuming,
lengthy, and expensive. It can take years to complete and cost hundreds of thousands, even
millions of dollars per claim, in addition to lost productivity, employee morale, and
reputational losses.
In the next Chapter, I outline a study designed to test the content and construct
validity of litigation risk, showing its discriminate validity of other previously identified
domains of risk-taking behavior.
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Chapter 3: Study 1 – Content and Construct Validation
In this Chapter, I examine the domain of litigation risk broadly, and aim to
demonstrate its distinctiveness from the previously identified risk domains in the DomainSpecific Risk-Taking Scale (DOSPERT; Blais & Weber, 2006; Weber et al., 2002). Thus,
this study is a content and construct validation of litigation risk performed in three subparts.
In Study 1a, I create a scale of actions that managers view as fitting the definition of
litigation risk. In Study 1b, I use this scale and items from the DOSPERT to evaluate
whether litigation is a distinct domain of risk empirically. Then, in Study 1c, I test the
discriminant validity of litigation risk from other surrounding constructs. These studies will
show that litigation risk is a new domain within the broader risk research. Then, in the
Chapters that follow, I narrow the focus, beginning to explore the larger domain of
litigation risk within one particular situation in which it manifests: making personnel
decisions in the face of potential claims of employment discrimination.
SAMPLE
In all three subparts, I conducted this study online using the data collection website
Prolific (Carton & Lucas, 2018; DeCelles, DeVoe, Rafaeli, & Agasi, 2019). The
participants were selected based on two factors: (1) Americans (2) having previous
management experience. I limited participants on these bases because of the need to be
“representative of the main study sample and population of interest” in construct validation
studies (Anderson & Gerbing, 1991: 734). Specifically, I was looking for the participants’
expertise in managerial decision making and, importantly, their understanding of American
law and the potential for litigation as a result. In addition, to maximize the effectiveness of

47

those participating, I limited the study to those accounts which had previously completed
at least 50 tasks with an approval rate at or above 95%. Specific sample sizes and
demographic statistics for each of the three subparts will be discussed below.
STUDY 1A
Procedure
The primary purpose of Study 1a was to establish a short list of items that may be
seen as carrying litigation risk, following the pattern used by Brown and his colleagues
(2005). Beginning with the constitutive definition and the existing literature on businessrelated litigation (Dunworth & Rogers, 1996), I identified 13 actions that people may see
as likely to result in litigation. Because people may fear litigation arising from activities
that occur both intra- and/or extra-organizationally, the items were drafted to encompass
both possibilities. These items were focused on the activity, not the mental state of the
actor, to mirror the form of the Domain-Specific Risk-Taking scale (DOSPERT; Blais &
Weber, 2006; Weber et al., 2002), which includes items dealing with financial, ethical, and
social risks. Thus, examples of the items drafted for this study include, “Firing a
contentious employee even though they are protected by equal employment laws,” and
“Refusing to pay a contractor who you believe performed substandard work on your
home.” Participants rated each item, on a Likert-type 7-point scale (from “not at all risky”
to “extremely risky”), on how likely they believed each action was to result in litigation.
The text of all of the items can be seen in Table 1, below.
The survey was then administered to a sample of 118 managers (Colquitt, Sabey,
Rodell, & Hill, 2019), each of whom were paid $0.50 for their participation. Of that
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number, 54 (45.7%) were men, 60 (50.8%) were women, and 4 (3.4%) stated that they
identified as neither male nor female. The mean age of all respondents was 33.03, with a
standard deviation of 10.56 years. Eighty-six identified themselves as White (72.9%), 10
(8.5%) as Asian, 5 (4.2%) as Black or African-American, and 10 (8.5%) as Hispanic, with
the remaining 7 (5.9%) indicating they identified with multiple races.
Results
I conducted an exploratory factor analysis (Fabrigar et al., 1999) to explore the
dimensionality of the list and narrow the items. Attached as Appendix A is a correlation
matrix of the 13 items used in the study.
I first conducted a parallel analysis with an oblique promax rotation in comparison
to random data eigenvalues (Brown, Treviño, & Harrison, 2005; Hayton, Allen, &
Scarpello, 2004; Montanelli & Humphreys, 1976; Preacher & MacCallum, 2003), the
results of which are included in Figure 1:
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Figure 1 – Study 1a Parallel Analysis
Based on this, I determined that the best model would have two factors (one of
which contained the organizational risks and the other the non-organizational risks). In
comparing the eigenvalues of the actual data to the simulated average eigenvalues of the
parallel analysis, the second factor was quite distinct (.98 for the actual data, but .47 for the
simulated), whereas for a third factor they were nearly identical (.40 to .35, respectively).
This suggests a third factor is possible, but unclear; but, given that the theoretical model
suggested two factors, I decided to move forward with this model. which explained 27%
of the variance (Fabrigar et al., 1999; Hayton et al., 2004).
I first created a factor matrix showing the unrotated correlations between the items
and the factors, which follows as Table 1:
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1
Performing a contract with a competing business in a way
that they might see as a breach of the contract
Allowing subordinates to maximize production in a way that
potentially could violate safety regulations
Discussing possibly sensitive work information with a friend
at a competing business
Building a fence between your home and a neighbor even
though the neighbor claims that it is too high under local
ordinances
Refusing to pay a contractor who you believe performed
substandard work on your home
Firing a contentious employee even though they are
protected by equal employment laws
Contesting a speeding ticket you don’t think was justified
Deciding whether to take an insurance company’s settlement
offer or pursue a formal claim after a car accident
Taking a new job that might or might not break a signed
covenant not to compete with a former employer
Borrowing your employer’s money to pay for personal
expenses with the intention of paying it back later
Working through child custody with a contentious spouse
while planning to divorce
Taking work supplies home for personal use, knowing you
will replace them when you go back but also knowing that
coworkers are aware of you doing so
Contesting a medical bill even though the health care
provider has threatened to go to arbitration to enforce it

2

0.645

0.064

0.533

-0.253

0.532

-0.337

0.448

0.08

0.444

0.273

0.427

-0.236

0.425

0.369

0.368

0.199

0.303

-0.113

0.255

-0.176

0.205

0.539

0.379

-0.424

0.304

0.378

N = 118

Table 1 – Study 1a Exploratory Factor Analysis (Unrotated)
I then conducted a factor analysis with promax rotation (Preacher & MacCallum,
2003), the results of which are in Table 2.
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Discussing possibly sensitive work information with a friend at a competing business
Taking work supplies home for personal use, knowing you will replace them when you
go back but also knowing that coworkers are aware of you doing so
Allowing subordinates to maximize production in a way that potentially could violate
safety regulations
Firing a contentious employee even though they are protected by equal employment laws
Performing a contract with a competing business in a way that they might see as a breach
of the contract
Borrowing your employer’s money to pay for personal expenses with the intention of
paying it back later
Taking a new job that might or might not break a signed covenant not to compete with a
former employer
Working through child custody with a contentious spouse while planning to divorce
Contesting a speeding ticket you don’t think was justified
Contesting a medical bill even though the health care provider has threatened to go to
arbitration to enforce it
Refusing to pay a contractor who you believe performed substandard work on your home
Deciding whether to take an insurance company’s settlement offer or pursue a formal
claim after a car accident
Building a fence between your home and a neighbor even though the neighbor claims that
it is too high under local ordinances

1

2

0.64

-0.04

0.60

-0.19

0.57

0.04

0.49

0.00

0.40

0.39

0.32

-0.03

0.30

0.05

-0.28

0.60

0.01

0.56

-0.09

0.51

0.09

0.48

0.10

0.38

0.25

0.31

N = 118

Table 2 – Study 1a Exploratory Factor Analysis
After deleting items that did not strongly load on either factor (<.4, plus one item
that loaded nearly equally on both factors at about .4), eight items remained. The bolded
items in Table 2 are those included in the final list to be used in the following subparts.
STUDY 1B
Procedure
Having established a list of items carrying litigation risk, Study 1b sought to
demonstrate the content validity of litigation risk in comparison to other risk domains. To
do so, I followed the approach described by Colquitt and his colleagues (2019; see also
Hinkin & Tracey, 1999; Schriesheim, Cogliser, Scandura, Lankau, & Powers, 1999). I
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compiled the eight items of litigation risk developed in Study 1a, along with the items from
each of the five domains in the revised DOSPERT (Blais & Weber, 2006; Shou & Olney,
2020; Weber et al., 2002). The DOSPERT contains 30 risk-related activities spanning five
generally-applicable risk-taking domains: ethical; financial (which can be further
dichotomized as investment and gambling); health/safety; social; and recreational;
Appendix B contains the full list of DOSPERT items. Participants were then presented
with the definition of litigation risk and asked to rate, on a 1 (“extremely bad”) to 7
(“extremely good”) Likert-style scale, how well each of the 38 risk items fit that definition.
See Appendix C for the specific language of the instructions and prompt provided to
participants, and Appendix D for a correlation matrix of all of the 38 items.
The sample consisted of 115 managers, each of which were paid $1.59. The
participants were split evenly on gender, with 57 males and 58 females. The mean age of
all respondents was 31.5, with a standard deviation of 12.2 years. Seventy-four (47%)
identified as White, eighteen (11.5%) as Asian, three (1.9%) as Black, twelve (7.6%) as
Hispanic, and the remaining eight (5.1%) identified as mixed race. Means, standard
deviations, and correlations of the various risk domains are as follows:
Mean

SD

1

1. Litigation Risk

5.59

0.90

0.78

2. Ethical Risk

4.43

0.91

0.47 ***

0.61

3. Financial Risk

2.24

1.22

0.08

0.21 *

0.85
0.61 ***

0.72

2

3

4

5

4. Health/Safety Risk

3.07

0.92

0.12

0.55 ***

5. Recreation Risk

2.19

1.08

0.14

0.33 ***

0.43 ***

0.57 ***

0.80

0.02

0.28 **

0.64 ***

0.65 ***

0.47 ***

6. Social Risk

1.91

0.81

Reliability estimates on diagonal.
N=115; * p <.05; ** p <.01, *** p < .001

Table 3 – Study 1b Descriptive Statistics
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6

0.83

Results
The purpose of this study was to demonstrate that litigation risk is a distinct domain
of risk by evaluating its content validity. More specifically, the study asked raters to
evaluate how well each of the risk items matched the appropriate domain; accordingly, the
ideal outcome would be to demonstrate that the litigation risk items matched the definition
of litigation risk well, but that the items from the other risk domains did not.
To test this, I followed the procedure outlined by Colquitt and his colleagues
(2019), which is comprised of two main steps. First, I calculated what is called the htd
(“Hinkin Tracey distinctiveness”). The formula for calculating this is as follows:
htd = Average of all (focal domain correspondence – orbiting domain
correspondence) / (no. of response anchors – 1)
I thus began by calculating averages for how well each of the risk domains
separately matched the definition of litigation risk. In this case, for instance, the average
score for the litigation risk items was 5.59, the average score for ethical risk was 4.43, the
average for financial risk was 2.24, etc. I then subtracted each of the orbiting risk domain
scale averages from the litigation risk scale average; for example, the litigation risk items
on average scored 1.16 higher (5.59 – 4.43) than the ethical risk items and 3.35 higher (5.59
– 2.24) higher than the financial risk items. The five difference scores (between litigation
risk and each of the other scales) were then averaged:
(5.59 – 4.43) + (5.59 – 2.24) + (5.59 – 3.06) + (5.59 – 2.19) + (5.59 – 1.91)
5
Finally, because the comparison points could differ based on the number of items
in the Likert-type scale (i.e., there could be greater differences in a 7-point scale than in a

54

5-point scale), the above average (2.824) was divided by the maximum difference between
the scores (here, the highest score was 7 and the lowest was 1, so the maximum difference
is 6) to standardize the htd score. Thus, the htd was .47 (2.824/6).
The second step in the Colquitt/Hinkin method is to evaluate the htd of this set of
items based on the correlation of all of the domains. In a vacuum, the htd does not make
sense because, if the constructs in the overall model are close in definition, we would
expect the htd to be lower. For an example, because scales for psychological contract
violation and distributive justice are close in definition (both involve an individual
evaluating an outcome based on prior expectations), we should expect a lower htd score
than if we were comparing ethical leadership and distributive justice (the former involves
a leader evaluating the motives for his or her own decisions while the other is an evaluation
of an outcome). Colquitt and his colleagues (2019) therefore suggest comparing the htd to
the average of the correlations between the focal construct (here, litigation risk) and the
orbiting constructs (non-litigation risk items) as a way of evaluating the htd score. In this
case, the average correlation of the six risk domains is .37. According to their analysis, the
htd of .47 when the correlation average is at .37 would be classified as “very strong,” as it
sits in the top 20% of the published studies that formed the comparison group in their
paper. 2 Thus, the data show that litigation risk is conceptually a new domain of risk, distinct
from those in the DOSPERT.

2

Their paper – and the resulting comparison group – was based on an analysis of new psychological scales
published in Academy of Management Journal, Journal of Applied Psychology, Personnel Psychology, and
Organizational Behavior and Human Decision Processes from 2010-2016.
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To be complete in my analysis, I also calculated what Colquitt and his colleagues
(2019) called the htc (“Hinkin Tracey correspondence”), which is an analysis of how well
the construct definition encompasses the items in the scale. This is calculated by taking
the mean score of the litigation risk items and dividing them by the number of options in
the Likert-type scale. In this case, therefore, the average on the litigation risk items was
5.59, which was then divided by 7, yielding a score of .80. Given the correlation between
the different domains of .37, this would have ranked as “weak” in comparison to the
published psychological scales, falling in the second quintile.
However, a couple of notes on this finding. First, as noted above, the purpose of
the study was to explore the distinctiveness of the litigation risk domain, not to determine
whether the items comprised a scale for a narrow psychological construct. Thus, while a
psychological scale needs to be tight to get to a focal construct, a list of items
representing a range of potential actions that could lead to litigation risk would be
expected to be much broader. Second, the comparison point is to published papers in top
management journals. Accordingly, while the htc in this case would be considered
“weak,” the comparison group is quite strong.
STUDY 1C
Procedure
Finally, given that litigation is a new and distinct domain of risk, I wanted to
establish that it was discriminant from psychological constructs that might otherwise
explain the desire to avoid taking action that might lead to litigation. Following a pattern
similar to that of Burris (2012), I asked participants to evaluate their own behavior as
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leaders on agreeableness (Donnellan, Oswald, Baird, & Lucas, 2006) and ethical leadership
(Brown, Treviño, & Harrison, 2005), plus the list of items derived in Study 1a.
The other two scales were chosen because they are traits that may lead one into, or
out of, conflict with others; they are thus important potential confounds for litigation risk.
For instance, ethical leadership is defined as “the demonstration of normatively appropriate
conduct through personal actions and interpersonal relationships, and the promotion of
such conduct to followers through two-way communication, reinforcement, and decisionmaking” (Brown et al., 2005: 120). Ethical leadership in some ways may be seen as
positively correlated with litigation risk because of its reliance on appropriate conduct: an
ethical leader would not engage in behavior that is illegal or that would be likely to be
perceived as such. In addition, agreeableness was chosen because of its similarity with the
desire to avoid conflict (Van de Vliert & Euwema, 1994). This fear of conflict may
therefore correlate with litigation risk because litigation risk is defined as the perception
that an action may result in conflict in the specific form of legal action.
Because the items from Study 1a were a list of actions but these two orbiting
constructs were psychological scales, I modified the list of items from Study 1a to reflect
cognition and behavior rather than the incidents themselves. For instance, “Discussing
possibly sensitive work information to a friend at a competing business” was modified as
“Discussing possibly sensitive work information with a friend at a competing business
would make me nervous because it may lead to a lawsuit.” The complete list of items for
this study is included in Appendix E. Participants were asked to rate, using a 1 (“strongly
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disagree”) to 7 (“strongly agree”) Likert-type scale, how much they agree with each of the
items. The full instructions to the participants are included in Appendix F.
I collected data from 310 American managers. Of the total, 197 (63.5%) were male,
and the remaining 113 (36.5%) were female. The average age was 35.6, with a standard
deviation of 9.5 years. Two hundred thirty-eight (76.8%) identified as White, 26 (8.4%) as
Asian, 19 (6.1%) as Hispanic, and 14 (4.5%) as Black, with the remaining 13 (4.2%)
identifying with either an unnamed or multiple racial groups.
Results
I first calculated a correlation matrix of each of the 22 items, which is contained in
Appendix G. I then conducted a confirmatory factor analysis, the results of which are
displayed in Table 4.

Overfit model (Splitting
org and non-org LR)
Full model
Two factor:
Agreeableness separate
Single factor

χ2

df

Δχ2

CFI

TLI

RMSEA

SRMR

120.07

84

13.20 **

0.94

0.93

0.05

0.07

133.27

87

37.91 ***

0.93

0.91

0.06

0.08

171.18

89

139.74 ***

0.87

0.85

0.08

0.09

310.93

90

0.65

0.59

0.13

0.11

Note: Best nested models for each factor number are reported
* p < 0.05; ** p < 0.01; *** p < 0.001

Table 4 – Study 1c Confirmatory Factor Analysis
Based on the a priori model having three factors (litigation risk, ethical leadership,
and agreeableness), this was considered the full model. As Hu and Bentler (1999)
recommended that “a cutoff value close to .95 [for CFI and TLI]; a cutoff value close to
.08 for SRMR; and a cutoff value close to .06 for RMSEA” (27) would be sufficient, my
findings appear to be acceptable: the Comparative Fit Index = .93, the Tucker-Lewis Index
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= .91, the Root Mean Square Error of Approximation = .06, and the Standardized Root
Mean Square Residual = .08. This is particularly true given, again, that the litigation risk
items were a broader range of actions, as opposed to the scale of a psychological construct,
suggesting that at least some of the misfit in the model is coming from within the litigation
risk items themselves.
Additionally, because Study 1a had indicated that the litigation risk items loaded
onto two separate factors (one for intra-organizational litigation risk and one for extraorganizational), I also tested this model. Although there was a significant change in chisquare between the two models (p < .01), the fit indices changed minimally: CFI was .94,
TLI was .93, RMSEA was .05 and SRMR was .07. In light of the minimal changes in fit
occasioned by a fourth factor and my a prior theory supporting a three-factor model, I
determined that the three-factor model was sufficient. However, in either event, my
contention that litigation risk was discriminant from the other constructs that might explain
the desire to avoid litigation was strongly supported.
Discussion
In sum, these studies provide broad support for my contention that litigation risk is
both distinct from existing risk research domains and from other leadership traits that
would explain the desire to accept or avoid making decision in the face of litigation risk.
In Study 1a, I created a short list of actions that were seen as carrying litigation risk, which
mirrored the form of those in the revised DOSPERT. These were then combined with the
existing DOSPERT items to conduct Study 1b, a content validity test, which demonstrated
that litigation risk was definitionally quite distinct from the existing domains of risk
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research. Given the importance of domains in evaluating and predicting risk (Becker &
Smidt, 2016; Hoskisson et al., 2017; MacCrimmon & Wehrung, 1984, 1990; Sitkin &
Pablo, 1992), this was a critical finding. Participants saw a significant difference in the
domain of litigation risk vis-à-vis ethical, financial, health/safety, recreational, and social
risks. Thus, while litigation may contain some factors from each of these domains, the data
demonstrate that there is something unique about litigation risk. In fact, the differences
between the domains suggests that risk in different domains may arise from different
antecedents, be processed through different mechanisms, and/or lead to different outcomes
– and that further research is required to fully understand the nature of risk domains; I will
discuss this idea further in Chapter 6. Finally, the confirmatory factor analysis in Study 1c
showed that litigation risk was empirically distinct from ethical leadership and
agreeableness, traits which may otherwise have explained the desire to avoid or accept risk
in situations that might eventually result in litigation.
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Chapter 4: Theory and Hypotheses
INTRODUCTION
Having demonstrated that litigation risk is distinct from previously identified
domains of risky behavior, I now narrow my focus to explore a specific situation in which
it is likely to be prominent: employment discrimination. In this Chapter, I theorize about
how the contexts of making hiring, promotion, and termination decisions are likely to affect
the manager’s perception of litigation risk – defined as the extent to which an actor believes
that a specific decision is likely to result in a legal or legalized process that may carry
extreme negative outcomes. While every employment decision carries some measure of
litigation risk because of the protections of the CRA, hiring, promotion, and termination
stand out as crucial both to the manager’s role and to the purpose of Title VII itself.
Drawing on psychological contract theory, I begin by examining how managers perceive
differences in litigation risk across these three employment decisions to illustrate how the
context of the decision can affect managerial cognition. Next, I explicate which employees
are likely to be seen as greater litigation risks across these employment decisions. Finally,
I explore how managers act to mitigate litigation risk, both before and after the filing of a
legal claim.
PERCEPTIONS OF RISK IN EMPLOYMENT DECISIONS
The psychological contract comprises a set of reciprocal, implicit obligations that
an employer and employee perceive are part of the employment relationship (Argyris,
1960; Dabos & Rousseau, 2004; Herriot et al., 1997; Morrison & Robinson, 1997;
Rousseau, 1989). It arises when the parties believe that they have agreed to perform certain
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actions in exchange for performance by the other (Nicholson & Johns, 1985; Robinson,
Kraatz, & Rousseau, 1994). No employment relationship can exist where the parties do not
believe that an agreement has been reached with respect to its important terms (Dabos &
Rousseau, 2004).
Risk in Hiring v. Risk in Promotion/Termination Decisions
Although individuals may begin forming psychological contract expectations even
before being hired (Breaugh & Starke, 2000; Dabos & Rousseau, 2004; Montes & Zweig,
2009), the contracts tend to strengthen over the duration of the employment relationship
(Robinson et al., 1994; Rousseau, 1989), for two reasons. First, contracts are likely to begin
as more transactional in nature, created as a “trial run” before the parties determine whether
to engage in a more permanent, relational arrangement (Rousseau & McLean Parks, 1993).
Over time, as the parties continue in the relationship, additional relational terms are added
(Morrison & Robinson, 1997; Robinson et al., 1994). Existing research has demonstrated
that employees come to expect the organization to provide more, while feeling an
obligation to provide less in exchange, as their relationship progresses (Robinson et al.,
1994). This makes practical sense: parties typically begin employment relationships with
discussions about transactional items such as compensation, benefits, and expected
performance levels, and then add more relational terms such as personal and managerial
relationships, additional training opportunities, etc. as employment progresses.
Second, the contract strengthens because of periods involving mutual satisfaction
of the contract. Psychological contract terms are stronger when they are premised on the
concept of “paid for” obligations; job applicants may have “unfulfilled expectations” but
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have not provided any performance that would justify such an expectation (Robinson &
Rousseau, 1994: 247). Where an employee believes he or she has performed under the
terms of the contract, he or she then believes that the employer is obligated to perform on
its end (Rousseau, 1989). If, in turn, the employer performs, the contract is said to be
“fulfilled.” The employee then comes to further expect that (a) his or her level of
performance is sufficient and (b) the employer is obligated to perform as the employee
anticipated. Over time, this pattern of reinforcing understanding and behavior between
employee and manager leads to a binding of both parties to the terms of the agreement
(Rousseau, 1989).
Existing research on the reciprocal nature of the psychological contract has found
that managers understand, to a large extent, the terms of an employee’s unilateral
understanding of the psychological contract (Coyle-Shapiro & Kessler, 2002; Coyle‐
Shapiro & Kessler, 2000; Dabos & Rousseau, 2004; Guest & Conway, 2002; Herriot et al.,
1997; Robinson & Morrison, 2000; Stiles et al., 1997; Tekleab & Taylor, 2003). This is
crucial because the parties use the information from their mutual understanding to govern
their relationship (Coyle-Shapiro & Kessler, 2002; Dabos & Rousseau, 2004; Robinson et
al., 1994).
For example, in a matched-data study of 96 research scientists and 16 supervisors,
Dabos and Rousseau (2004) found broad support for a mutual understanding of the
psychological contract terms. Using the Psychological Contract Inventory (Rousseau,
2000), they measured employee expectations of supervisors and the supervisors’
perceptions regarding the employee’s expectations. A factor analysis of the data yielded
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six factors of psychological contract term categories, and there was significant support for
mutuality of understanding as to all six. The authors concluded, “Our research provides
support for a crucial assumption of psychological contract theory, that the psychological
contract terms workers frequently believe to be mutual on the part of themselves and their
employer may indeed be so” (Dabos & Rousseau, 2004: 67)
Likewise, a study of 368 workers in the UK (184 managers and 184 lower-level
employees) demonstrated that managers and employees shared a mutual understanding of
the terms of the agreement, notably obligations related to justice/fairness and job security
(Herriot et al., 1997). The study used a critical incident technique (Flanagan, 1954), in
which a participant was asked to provide an incident in which an employee [employer]
gave more [less] than what was expected by the other party; this was then analyzed to
determine the factors frequently included in a psychological contract. Both employees and
employers recognized that fairness/justice (identified by 56% of employees and 65% of
managers) and job security (25% and 18%, respectively) were important terms in their
relationship.
Despite this mutuality of understanding, not all employees perceive that their
psychological contracts are fulfilled. Where an employee comes to believe that the
employer has failed to meet its obligations in the face of sufficient performance by the
employee, the psychological contract is said to have been “breached” (Morrison &
Robinson, 1997). Following a perceived breach, holders of psychological contracts engage
in a cognitive sensemaking process by which they attach meaning to the breach (Robinson
& Morrison, 2000; Vough & Caza, 2017). This includes both the “what” of the incident
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and the “why”; that is, the employee both (a) assesses what happened to cause the breach
and (b) makes an attribution as to why the breach occurred (Robinson & Morrison, 2000).
Employees are more likely to perceive violations of the contract where what they received
from the employer is further from what they believed the firm was obligated to provide
and/or they believe that the firm acted in bad faith (Morrison & Robinson, 1997).
This sensemaking process is critical to the employee’s outlook on the decision.
Some employees, of course, will determine that no violation occurred despite the adverse
action. For instance, the employee may determine that the decision was fair, calculating
that his or her performance was not sufficient for the employer’s needs or another candidate
was better suited for the position, while another may attribute to the employer a good faith
motivation for the decision, such as the need to reduce staff in difficult economic times
(Morrison & Robinson, 1997).
If the individual determines that the breach is significant (that is, diverges
significantly from what the employee expected) and/or unfair, it may lead to violation, an
affective event in which the employee feels “anger, resentment, a sense of injustice and
wrongful harm” (Morrison & Robinson, 1997; Robinson & Morrison, 2000; Rousseau,
1989: 129). Those employees who do perceive a violation, however, typically have three
avenues to handle it. Some employers, particularly unionized employers, may have internal
grievance procedures that allow the employee to challenge the manager’s decision and
petition for redress (Bemmels & Foley, 1996). Employees may also choose to simply
accept that the violation occurred, try to accept it, and move on; for example, this may take
the form of filing for unemployment benefits (in the case of a terminated employee),
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waiting for another promotion opportunity, or finding another job. Or, they can choose to
file a lawsuit and seek court intervention (reinstatement, economic damages, or both). In
fact, extant studies have shown that feelings of injustice, one of the main outcomes of
psychological contract violation, are particularly connected with the desire to pursue
litigation (Lind et al., 2000).
I argue that managers, aware of this final option, consider the potential for litigation
in making employment decisions. Existing research demonstrates that managers consider
both the positive and negative aspects of making employment decisions (Holtom, Mitchell,
Lee, & Eberly, 2008; Lewis & Sherman, 2003; Stumpf & London, 1981). And, although
there is a dearth of research specifically on how managers evaluate litigation risk, the
popular press is full of articles advising managers of how to handle it (Hawkins, 2010;
Sher, 2014; Tippit, 2018).
However, managers should perceive differential levels of risk depending on the
type of employment decision to be made. As psychological contracts tend to strengthen
over time and the strength of the contract plays a heavy role in determining whether a
violation has occurred (Morrison & Robinson, 1997), it is reasonable that managers will
perceive more litigation risk in making either promotion or termination decisions than they
will in making hiring decisions. As noted, contracts at the beginning of an employment
relationship are based primarily on transactional terms such as expectations regarding
compensation or the existence of the employment relationship itself (Macneil, 1985;
Robinson et al., 1994; Rousseau & McLean Parks, 1993). The longer the relationship
between employee and employer, the more complex will be the terms of the contract
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(Rousseau & McLean Parks, 1993). For an existing employee facing an adverse action, the
manager is more likely to perceive that the employee expects additional relational terms
such as loyalty, support, and emotional ties. In contrast, because a job applicant has not
been working inside the firm, the manager will likely perceive that the applicant has not
developed these additional considerations. In short, the employee being passed over for
promotion or terminated is likely to be perceived as having more expectations of the
employer. Because one of the main determinants of psychological contract violation is the
difference between what the employee perceives is owed and what the firm actually
provides (Robinson & Morrison, 2000), the manager making these decisions is more likely
to believe that the adverse employment action will be perceived as a violation of the
psychological contract where the employee’s expectation is likely to be greater. It follows,
then, that the manager should perceive that the existing employee is more likely to engage
in litigation.
In addition, psychological contracts become stronger over time due to periods of
mutual reinforcement. Where an employee performs his or her part of the contract and
perceives that the employer has met its obligations in response, the employee is more likely
to believe in the future that (a) his or her performance level is sufficient and (b) that his or
her expectations regarding the employer’s obligations are justified. Job applicants, of
course, have done minimal “performance” – merely applying for a position, interviewing,
etc. Managers are unlikely to perceive that an applicant would believe that such activities
obligates a firm to provide employment, let alone other terms that may be contained within
an existing employee’s contract. This is particularly true because managers may assume
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that applicants are applying to multiple firms, thereby not forming psychological contracts
with any one company. In contrast, existing employees are more likely to have experienced
periods of mutual reinforcement. Even a short-term contract exists because the parties
believed there was enough mutuality of understanding to create an employment
relationship (Rousseau & McLean Parks, 1993). On balance, therefore, a manager will
believe that a job applicant will be less likely to experience violation following the firm’s
refusal to hire him or her than an existing employee will be following a failure to promote
or termination.
For all of these reasons, managers are likely to perceive that an existing employee
is more likely to see an adverse action as a violation of his or her psychological contract
and, therefore, more likely to suffer the resulting negative affect and feelings of injustice
that motivates litigation (Lind et al., 2000; Robinson et al., 1994).
Thus, I hypothesize:
Hypothesis 1: Managers will perceive less litigation risk when making hiring
decisions than when making promotion decisions.
Hypothesis 2: Managers will perceive less litigation risk when making hiring
decisions than when making termination decisions.
Risk in Promotion v. Risk in Termination
In addition, there should also be a difference in the perceptions of litigation risk
between promotion decisions and termination decisions. One of the main factors in
determining whether a breach will lead to violation is the gap between what the party
believes was owed and what they actually received; the larger the gap, the more likely it
will be perceived as a violation (Morrison & Robinson, 1997). In considering this gap,
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parties examine not only the direct contract terms (such as employment itself), but also the
“second order” factors that come along with it (compensation, job satisfaction, etc.;
Morrison & Robinson, 1997). Managers are likely to view termination as a larger breach
of the psychological contract because it disavows all ongoing obligations to the employee,
whereas the expected deviation should be smaller in the case of an employee passed over
for a promotion (Kataoka, Cole, & Flint, 2006).
Psychological contracts of existing employees are likely to contain not only the
transactional terms of new employees or job applicants, but also relational, socio-emotional
ties (Morrison & Robinson, 1997; Robinson et al., 1994; Rousseau & McLean Parks,
1993). One of the most central socio-emotional terms of a psychological contract for an
existing employee is the expectation of ongoing employment; that is, that the relationship
will continue as long as the employee performs (Dabos & Rousseau, 2004; Herriot et al.,
1997; Rousseau, 1989; Rousseau & Anton, 1988; Rousseau & Anton, 1991). Indeed,
research shows that tenure in the firm is highly correlated with expectations of job security
(Rousseau & Anton, 1988; Rousseau & Anton, 1991). Because an existing employee’s
performance level has been reinforced through periods of mutual fulfillment (Robinson et
al., 1994; Rousseau, 1989), the parties develop an expectation of loyalty because they come
to see the relationship as reciprocal (Coyle-Shapiro & Kessler, 2002; Rousseau & McLean
Parks, 1993). In other words, employees come to believe that continued performance
obligates the company to provide continued employment (Dabos & Rousseau, 2004;
Herriot et al., 1997).
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Both employees who are passed over for promotion and those considered for
termination are likely to have an expectation of ongoing employment due to the previous
periods of mutual reinforcement of the contract. Thus, their beliefs about what is owed to
them by the organization should be relatively similar. However, their outcomes are
drastically different because of what the alternatives to their status quo are. Employees who
are terminated suffer a full repudiation of the contract, including not only the crucial
expectation of ongoing employment, but also the associated “second order” terms such as
compensation, status, organizational identity, and workplace friendships (Pillemer &
Rothbard, 2018). Thus, they go from the expectation that the organization is obligated to
provide continued employment to having nothing. In contrast, those passed up for
promotion remain employed by the company, meaning they keep all of the benefits of the
relationship to that point. Rather, they miss out on the opportunity for more: more status,
more responsibility, and more money. However, this more is unlikely to be equivalent (in
prestige, money, etc.) to the loss suffered by the terminated employee.
Even if the values are the same, managers are still likely to expect that the
terminated employee will perceive the loss as greater. Existing research shows that people
are more averse to losing what they believe is theirs as opposed to losing out on the
opportunity for more (Pettit, Yong, & Spataro, 2010), even when the objective value of the
loss vis-à-vis the gain is the same (Sussman, 2017). Indeed, the pain of losing what is
already possessed is greater than the pain of a nongain (Idson, Liberman, & Higgins, 2000).
Thus, a party who has lost is more likely to lead to negative affect than a party who has
simply not gained.
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Again, the intent to engage in litigation is spurred in large part by a desire to rectify
the negative affect that is inherent with psychological contract violation (Lind et al., 2000).
Thus, a manager should anticipate that an employee less likely to perceive a violation
should be less likely to pursue litigation. Because termination is more likely to lead to
feelings of violation, managers should perceive greater litigation risk in termination
decisions than in promotion decisions.
Hypothesis 3: Managers will perceive less litigation risk when making promotion
decisions than when making termination decisions.
Minority Status in Perception
Following the breach of a psychological contract, the employee engages in a
cognitive sensemaking process by which they attach meaning to the breach (Heilman,
1996; Heilman & Alcott, 2001; Heilman & Blader, 2001; Heilman, Block, & Lucas, 1992).
In doing so, the employee makes an attribution as to why the breach occurred (Morrison &
Robinson, 1997; Robinson & Morrison, 2000). Employees are more likely to perceive
violations of the contract where they believe that the firm acted in bad faith (Morrison &
Robinson, 1997). Because any adverse employment action based on discrimination is not
only “bad faith” but outright illegal, any negative action that the employee attributes to
discriminatory intent are particularly likely to lead to feelings of psychological contract
violation. In determining litigation risk, therefore, managers consider the likelihood that
the aggrieved employee will attribute the action to discriminatory intent on the part of the
manager.
I contend that managers are particularly likely to perceive litigation risk when
taking adverse employment action against a member of a racial or gender minority.
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Situational cues such as racial issues are an important factor in determining how people
perceive their differences within a particular setting (Goffman, 1963; Purdie-Vaughns et
al., 2008; Steele et al., 2002). Litigation risk itself in the context of employment arises in
large part because of the passage of Title VII which, although applicable to all workers,
was passed primarily to protect racial minorities and women (Berg, 1964; Schwartz, 2000;
Tomaskovic-Devey & Stainback, 2007). Moreover, diversity initiatives abound in
American businesses (Bartels, Nadler, Kufahl, & Pyatt, 2013; Leslie, 2019), mandatory
trainings on discrimination are commonplace (King, Gulick, & Avery, 2010), and—more
recently—nationwide protest groups such as #MeToo and #BlackLivesMatter have
brought societal inequities to the forefront in American discourse (Cole, King, Morgan
Roberts, & Robinson, 2019). Thus, racial and gender differences, especially as they relate
to the purposes of anti-discrimination law, are likely to be particularly salient to managers
in making employment decisions.
It is well established that members of minority (gender and race) groups are more
likely to attribute negative events to their minority status—that is, to discrimination—
compared to their peers in majority groups (Avery, McKay, & Wilson, 2008; Berdahl &
Moore, 2006; McCord, Joseph, Dhanani, & Beus, 2018). For example, a recent metaanalysis found that women perceived more mistreatment based on their sex than did men
(δ = .46) and racial minorities perceived more mistreatment based on their race (δ = .71;
McCord et al., 2018). Similarly, in a recent study by the Pew Research Center (2019), 84%
of Black respondents felt that discrimination was a major obstacle to their being able to
“getting ahead,” while only 54% of Whites agreed. There are several potential explanations
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for this, including the victim’s awareness of negative stereotypes associated with
membership in their protected class and their vigilance in watching for activities that could
be based on race (McCord et al., 2018).
As I hypothesized earlier, managers evaluate litigation risk in the context of the
specific decision they are making. This should include the manager’s estimation of the
likelihood that the target of the adverse discrimination will attribute the action to
discriminatory intent. Because managers are inundated with corporate diversity policies,
inclusion trainings, and news reports of discrimination (in both employment and nonemployment settings), I argue that the potential for decisions to be attributed to
discrimination is quite salient. Indeed, existing research shows that people go to great
lengths to avoid being labeled as “racist” or “sexist” (Dunton & Fazio, 1997; Plant &
Devine, 1998; Shelton, Richeson, & Vorauer, 2006; Sommers & Norton, 2006). Thus,
because decisions involving members of minority groups are more likely to be attributed
to discrimination, managers should perceive that adverse decision against a member of the
minority is more likely to cause a violation of the psychological contract. Consequently,
managers should perceive greater litigation risk when taking adverse employment action
against a member of a minority group.
Therefore, I hypothesize:
Hypothesis 4: Managers will perceive greater litigation risk when the subject of
the employment decision is a member of a minority group than when the subject is
a White male.
Hypothesis 5: Managers will perceive greater litigation risk when the subject of
the employment decision is a member of a racial minority than when the subject is
a White male.
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Hypothesis 6: Managers will perceive greater litigation risk when the subject of
the employment decision is female than when the subject is a White male.
DEALING WITH RISK
In the previous section, I hypothesized that managers faced with employment
decisions may perceive litigation risk arising from those choices. More specifically,
managers may perceive that the adverse employment action is likely to result in the
employee believing that his or her psychological contract was violated. This perception, of
course, puts the manager in a difficult position between trying to make the best personnel
decision for the company and the fear of psychological contract violation and the resulting
negative affect that may lead to litigation.
This begs the question, therefore: when faced with litigation risk, what will
managers do? In this section, I argue that theories of risk and psychological contract theory
suggest that prior to making these decisions, managers will either (a) seek to avoid risk by
not making the adverse decision or (b) mitigate risk by managing the employee’s
expectations for the relationship.
Avoiding Risk
Risk generally is defined as “the extent to which there is uncertainty about whether
potentially significant and/or disappointing outcomes of decisions will be realized” (Sitkin
& Pablo, 1992: 10). As set forth more fully in Chapter 2, one of the crucial premises of risk
research is that individual (a) predispositions and (b) perceptions interact to drive risktaking behavior; that is, the individual’s willingness to accept the uncertainty of a situation
(Meyer & Walker, 1961; Nicholson et al., 2006; Sitkin & Pablo, 1992; Sitkin & Weingart,

74

1995; Stewart & Roth, 2001). On the other hand, individuals will engage in risky behavior
with the hope of achieving certain returns (Bowman, 1980; Sitkin & Pablo, 1992). A basic
assumption about the risk construct is that if the expected value of two choices are the
same, people will generally seek to take the option with less risk (Arrow, 1965; Highhouse
& Yuce, 1996; March & Shapira, 1987). Thus, the greater the litigation risk involved in a
decision, the less attractive that choice should be.
One of the ways in which a manager may choose to handle high levels of litigation
risk, therefore, is to avoid altogether taking the adverse employment action against the
employee perceived as carrying a higher level of litigation risk. For example, assume a
manager has a promotion decision to make, with two relatively comparable candidates. If
the manager perceives greater litigation risk in passing over one of the alternatives—that
is, if he or she believes that one of the employees is more likely to perceive the action as a
violation of his or her psychological contract—the manager may be more likely to avoid
this risk by taking the adverse action against the other. After all, where an applicant is given
a job offer, or an employee is promoted, there can be no psychological contract violation.
As hypothesized earlier, managers are likely to perceive differential levels of
litigation risk depending on the type of employment decision to be made. This risk, then,
should affect the extent to which the manager is willing to make the decision, making it
less likely. Thus, the type of employment decision to be made should affect the manager’s
likelihood of avoiding the decision, with litigation risk mediating that relationship.
Therefore:
Hypothesis 7: Managers who perceive greater litigation risk will be more likely to
avoid making an adverse employment action.
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Hypothesis 8: Litigation risk will mediate the relationship between the interaction
of race/gender and employment decision type and avoidance of the decision.
Mitigating Risk
Completely avoiding risk may not always be possible or desirable, but a manager
perceiving high levels of litigation risk may wish to take steps to reduce it before taking
the adverse employment action (MacCrimmon & Wehrung, 1984). The study of risk is
concerned with identifying when managers are willing to accept risk to achieve certain
outcomes (Bowman, 1980; Meyer & Walker, 1961; Nicholson et al., 2006; Sitkin & Pablo,
1992; Sitkin & Weingart, 1995; Stewart & Roth, 2001). In the case of employment
decisions, managers often have a choice that they consider better, though riskier. For
instance, where a manager is choosing between two promotional candidates, one of which
is clearly better than the other, the manager will prefer the better alternative assuming the
same level of risk (Arrow, 1965; Highhouse & Yuce, 1996; March & Shapira, 1987).
However, if the manager perceives one option has a better potential outcome but is
associated with higher litigation risk (i.e., the preferred employee is better suited for the
position but the manager is afraid taking the adverse action against the other carries higher
litigation risk), he or she may want to minimize this risk before following through with the
decision (MacCrimmon & Wehrung, 1984; March & Shapira, 1987).
Practically, the process of mitigating risk before an adverse employment action,
which have been referred to as “litigation prevention strategies” (Bisom-Rapp, 1999), can
take several forms. One of the most common is to take additional steps to document the
reasons supporting the manager’s decision (Davidson, 1995). This may include obtaining
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coworker statements about workplace incidents or behavior, time records, and/or formal
performance reviews. A more formal process of documentation is the performance
improvement plan (PIP), which is essentially a contract between the employer and an
underperforming employee whereby the employee agrees to meet certain criteria or face
further negative action (usually termination; Ryan, 2016). If the employee improves his or
her performance to an acceptable level, the employer wins because the adverse
employment action is avoided. If the employee fails to meet the conditions, the employer
is more protected because the employee has previously agreed to the outcome. Another
common litigation prevention strategy is to alter the timing of the decision (Bisom-Rapp,
1999). For instance, firing an employee shortly after returning from sick leave or refusing
to promote an employee after a recent claim of sexual harassment may give the impression
that the decision was retaliatory; waiting an additional month to announce the decision may
help mitigate the risk of a lawsuit. Additionally, employers often carefully consider the
language to be used in communicating an adverse decision (Bisom-Rapp, 1999). By
minimizing the embarrassment and shame of the rejected employee, the employer may
hope to lessen the potential for litigation.
An employer who anticipates taking an adverse employment action has already
determined that the employee has failed to perform to the level needed to avoid the adverse
decision. However, if the manager is concerned about litigation risk, he or she may engage
in litigation prevention strategies. Doing so may provide some comfort to the manager that
he or she is preparing the firm should litigation result (Somerville III, 1996). At the same
time, by documenting the employee’s shortcomings, the manager is effectively collecting
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additional evidence to support the initial conclusion, thereby strengthening it (Nickerson,
1998). Indeed, a long line of research has demonstrated that collecting information to
support one’s pre-conceived decision will help strengthen the belief that the original
decision was accurate (Jonas, Schulz-Hardt, Frey, & Thelen, 2001; Nickerson, 1998). In
the context of employment decisions, therefore, steps taken to ward off litigation, such as
documentation of the employee’s shortcomings, personal improvement plans, etc., may
actually help convince the manager that the decision was justified.
As hypothesized earlier, the nature of an employment decision should alter how
much litigation risk a manager perceives. In turn, managers who perceive higher amounts
of litigation risk should engage in litigation prevention strategies. This process should lead
to a greater conviction that their decisions were justified, therefore lowing the perceived
risk of the decision. And, because a decision with lower risk will appear more palatable,
managers that have mitigated risk in this way will feel more willing to move forward with
taking the adverse employment action.
Thus, I hypothesize:
Hypothesis 9: Managers who perceive greater litigation risk will be more likely to
engage in litigation prevention strategies before imposing an adverse employment
action.
Hypothesis 10: Litigation risk will mediate the relationship between the
interaction of race/gender and employment decision type and litigation
prevention strategies.
The next page contains a full graphical representation of my proposed model.

78

Figure 2 – Psychological Model of Litigation Risk
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Chapter 5: Study 2 - Lab Experiment Methodology
In this Chapter, I will test the hypotheses from Chapter 4. Specifically, I will be
testing three broad questions: (1) Does decision type affect the perception of litigation risk?
(2) Does membership in a racial/gender minority affect litigation risk? (3) How do
managers react in the face of litigation risk? The first three hypotheses centered on
comparing the perceived litigation risk between hiring, promotion, and termination
decisions. Hypotheses 4-6 argued that these effects were exacerbated when the target of
the decision was a member of a racial or gender minority. Hypotheses 7-10 examined the
outcomes of litigation risk: avoidance and litigation protection strategies.
METHOD
Procedure
I tested my hypotheses using a scenario-based experiment. Participants read that
they were the regional managers of a local bank, responsible for making a personnel
decision that would have important implications for both the bank and their own career.
After reading about the impending decision and details of the candidates, the participants
were told that they narrowed the choice to two finalists: Brad (a White man) and another
candidate. They read the candidates were essentially equal with respect to qualifications,
but they were told that Brad would get the better of the decision (i.e., be hired, promoted,
or not terminated) due to better fit with the firm’s culture. Cultural fit was chosen as the
reason for the decision for two reasons. First, where one candidate is more qualified,
discrimination has not occurred and, therefore, litigation risk should be minimized. And
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second, workplace “culture,” although not explicitly discriminatory, can be imbued with
bias (Green, 2005), and thus it is much more ambiguous than an outright preference in the
face of differential qualifications. The full scenario is included in Appendix H.
The experiment was a 3 x 2 x 2 factorial design manipulating personnel decision,
race, and gender. Personnel decision was manipulated by telling participants that the
decision involved them needing to hire, promote, or terminate an employee; information
about the candidates and the source of that information were altered to reflect the nature of
the decision. The personnel decision to be made was referred to throughout the prompt and
the survey items. Race and gender were manipulated by changing the name on the nearmiss candidate’s description, as well as providing a photograph of the “candidate.” All of
the names in the study (including Brad, the control employee who receives the new
position/promotion/is not terminated) were taken from Bertrand and Mullainathan (2004):
Matthew (White male), Rasheed (Black male), Allison (White female), and Aisha (Black
female). Photographs were found online and selected to minimize differences in
appearance (including age, attire, demeanor, and attractiveness). Names were repeated
throughout the prompt and the survey items, while photographs were shown only during
the prompt.
Sample
I first tested the effectiveness of the manipulations. Of the 693 participants who
completed the entire survey, 119 were removed for having failed one or more of the
manipulation checks, leaving a final sample of 584 (84%). There were 389 men (66.6%)
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and 279 women (47.8%), with 5 identifying as non-binary (0.9%). The average age was
40.3, with a standard deviation of 12.6 years. There were 527 participants who identified
as White (90.2%), 41 as Black (7%), 43 as Asian (7.4%), 28 as Hispanic (4.8%), and 3 as
Native American or Alaskan (0.5%), with the remaining 31 identifying as either members
of multiple races or as a race not specified (5.3%). There was also a good representation of
experience with litigation; 174 (29.8%) reported having no experience with litigation, 294
(50.3%) having “a little,” 165 (28.3%) having “a moderate amount,” 18 (3.1%) having “a
lot,” and 22 (3.8%) having “a great deal.”
Measures
All of the measures in this study were based on a 1 (“strongly disagree”) to 7
(“strongly agree”) Likert-type scale which asked the participants the extent to which they
agreed with the particular item. The full list of items used in this study is attached as
Appendix I; I discuss each of the constructs being measured below.
Litigation risk (mediating variable). The model’s mediating variable is litigation
risk. It was measured using a four-item scale modified from Kim, Lee, and Park (2015; see
also Sitkin & Weingart, 1995). These items were not taken from the results of Study 1
because of the different goals and foci of the two studies. In Study 1, I derived a list of
activities that might carry litigation risk for the purpose of demonstrating that litigation risk
was conceptually different from other previously identified domains of risk. That list,
therefore, was different because it was designed to compare to the items from the
DOSPERT scale, which were based on a wide range of activities rather than a
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psychological perception based on a single factual scenario. Thus, one of the items derived
asked, “I would think twice about taking work supplied home for personal use, knowing I
will replace them when I go back but also knowing that coworkers are aware of me doing
so, because of the legal implications.” In contrast, because this study measures the
psychological perception of risk in one particular risky context (making an employment
decision), the list of items from Study 1 would not have been applicable. Examples of the
questions for the measure in this study included, “The decision [hiring, promotion, or
termination] is risky for the organization because it could end up in court,” and “The
organization is likely to be sued as a result of this decision.”
Avoidance (dependent variable). One dependent variable, avoidance of the
decision, was measured using a four-item scale modified from Nifadkar, Tsui, and Ashforth
(2012). Examples include, “I would avoid making this decision,” and “I would not make
this decision unless absolutely necessary.”
Mitigation (dependent variable). The second dependent variable, mitigation of the
risk, asked the participant to rate the likelihood of engaging in different litigation
prevention strategies. To gather the specific items included, I used a short list of items
adapted from from Bisom-Rapp (1999). These items included, “I would take extra effort
to document the reasons(s) justifying the decision to try to protect myself from litigation,”
and “I would seek a second opinion on the decision from my supervisor or another manager
to mitigate the risk of getting sued.”
Potential confounds/alternative explanations: To assist in both conducting a
confirmatory factor analysis demonstrating the discriminant validity of litigation risk and
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to rule out potential alternative explanations, I added five additional scales which fall into
two categories. First, because my model explores how managers perceive employees will
react to the decision, I included scales for psychological contract violation (Robinson &
Morrison, 2000) and distributive justice (Colquitt, 2001). These scales were modified to
reflect the fact that managers were perceiving the reactions, rather than employees
evaluating their own reactions. The second category notes that one of the more prevalent
explanations in the literature on discriminatory action is prejudice against members of
particular racial/gender groups. Accordingly, participants responded to scales for modern
racism (McConahay, 1986), as well as external and internal motivation to respond without
prejudice (Plant & Devine, 1998).
RESULTS
A full item-item correlation matrix of all of the scales is attached as Appendix J.
The correlations of each of the measured variables, along with their means, standard
deviations, and reliability estimates, are contained in Table 5.
Mean

SD

1

1. Litigation Risk

3.25

1.50

0.93

2. Distributive Justice

3.16

1.25

-0.35 ***

1.31

0.61 ***

-0.62 ***

0.85

1.66

0.50 ***

-0.26 ***

0.40 ***

0.91

1.27

0.48 ***

-0.23 ***

0.42 ***

0.40 ***

3. Psych Contract Violation
4. Avoidance
5. Mitigation
6. Modern Racism
7. External Motivation
8. Internal Motivation

4.29
3.57
4.64
2.31
3.42
5.05

1.33
1.49
0.81

2

3

4

5

6

7

8

0.83

0.04

0.19 ***

0.05

0.12 **

0.02

-0.13 **

Reliability estimates on diagonal.
N=584; * p <.05; ** p <.01, *** p < .001

Table 5 – Study 2 Descriptive Statistics

84

-0.03
0.01
0.13 **

0.77
0.05

0.92

0.11 *

0.23 ***

0.35 ***

0.86

0.06

0.15 ***

-0.40 ***

-0.02

-0.05

0.45

There are two important notes from these data. The first is that there are no
significant correlations between litigation risk and the prejudice-based variables: modern
racism and external/internal motivation to avoid prejudice. The lack of correlation between
these variables provides solid evidence that litigation risk is not reliant on mere racism.
Rather, as I theorized, litigation risk is likely the result of a separate mechanism. The
second is that Cronbach’s alpha for internal motivation to avoid prejudice was well below
acceptable standards at .45 (Cortina, 1993); because the scale was unreliable based on these
data, I removed it from the rest of the analyses.
Confirmatory Factor Analysis
To follow up on the distinctiveness of litigation risk from the other variables, I
conducted a confirmatory factor analysis to establish the discriminate validity of litigation
risk as compared to each of the other variables in the model, including the potential
confounding variables. The results can be seen in Table 6.

Table 6 – Study 2 Confirmatory Factor Analysis
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The fit measures are all at or above recommended standards (Hu & Bentler, 1999):
the Comparative Fit Index (CFI) = .95; the Tucker-Lewis Index (TLI) = .94; the Root Mean
Square Error of Approximation (RMSEA) = .05; and the Standardized Root Mean Square
Residual (SRMR) = .06. These findings support the contention that each of the variables
in the model are distinct constructs from the other variables (Fabrigar et al., 1999). Most
important for purposes of this dissertation, this demonstrates that litigation risk is separate
from the constructs representing my theorized outcomes (avoidance and mitigation) and
the potential alternative explanations or mechanisms (psychological contract violation,
distributive justice, modern racism, and external motivation to avoid prejudice).
Hypothesis Testing
Hypotheses 1-3 made predictions about the main effect of decision type on
litigation risk: H1 predicted that hiring would have less risk than promotion; H2 that hiring
would have less risk than termination; and H3 that promotion would have less risk than
termination. The means are contained in Table 7 and demonstrated in Figure 3.
Hiring
Mean
Litigation Risk

2.77

Promotion

Termination

SD

Mean

SD

Mean

SD

1.45

3.11

1.30

3.87

1.45

Table 7 – Study 2 Means of Litigation Risk by Decision
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Figure 3 – Study 2 Means of Litigation Risk by Decision
To test the significance of these differences, I first conducted a Shapiro-Wilk test
to check whether the assumption of normality was met. However, with a significant finding
(p < .001), the data were not normally distributed, thus violating a key assumption of
ANOVA. Therefore, I conducted a Kruskal-Wallis non-parametric test and found that test
was significant (p < .001), meaning there were differences between the groups. Then, using
a Wilcoxon test with a Bonferroni correction, I found that all three groups were
significantly different (difference of mean between hiring and promotion = .34, p < .01;
difference in mean between hiring and termination = 1.1, p < .001; and difference in mean
between promotion and termination = .76, p < .001). Therefore, all three Hypotheses were
supported by the data.
Hypothesis 4 posited that managers would perceive greater litigation risk when the
subject of the adverse employment action was a member of a minority group than they
would if the subject was a White male. As can be seen in Table 8 and Figure 4, there was
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clearly an effect of minority status on litigation risk, meaning that Hypothesis 4 was
supported:
White Male
Mean
Litigation Risk

Minority

SD

2.69

Mean

SD

3.5

1.5

1.29

Table 8 – Study 2 Means of Litigation Risk by Minority Status

Figure 4 – Study 2 Means of Litigation Risk by Minority Status
In Hypotheses 1-3, I demonstrated that the decision type led to differences in
perceived litigation risk. In conjunction with the finding that minority status also led to
litigation risk, I wanted to explore whether these effects combined such that taking specific
actions that would negatively impact a member of a minority group were more likely to
lead to perceptions of litigation risk than if the action would negatively affect a White male.
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Following the same pattern outlined above, after noting that a Shapiro-Wilk was
significant, I conducted a Kruskal-Wallis test with Bonferroni correction and found that
there were in fact differences between the groups. I then calculated the differences. The
results are outlined in Table 9 and Figure 5.
Hiring
Target of Adverse Action

Mean

Promotion
SD

Mean

SD

Termination
Mean

SD

White male

2.28

1.22

2.81

1.28

2.97

1.29

Member of minority group

2.93

1.48

3.23

1.29

4.22

1.44

Target Group Differences

0.65 **

0.42

1.25 ***

Table 9 – Study 2 Means of Litigation Risk by Decision Type and Minority Status

Figure 5 – Study 2 Means of Litigation Risk by Decision and Minority Status
Litigation risk was higher for minority members at hiring (p < .05) and termination
(p <. 001), though not for promotion. This finding also suggests that there is indeed a non89

prejudice mechanism at play; had the driving force been prejudice against the minority
group members, one would have expected that manifest in all decisions. However, there
remains a question about why managers would fail to perceive differential levels of
litigation risk at the promotion stage, especially in light of the support for Hypotheses 1-3.
Moreover, these data suggest that the greatest difference in litigation risk between members
of minority groups and White men occurs at the time of termination, which accords with
both my theorizing and the consulting industry designed to help managers avoid
discrimination lawsuits when making termination decisions (Zelevanksy, 2019).
It also raises a parallel question, although not explored in my theory, regarding the
timing of when how litigation risk may affect the making of personnel decisions. In other
words, if a manager is particularly risk averse, how would the fear of litigation tend to
shape his or her decision making? These data, presented in Figure 5, reveal no significant
difference in litigation risk when taking an adverse employment action against a minority
member at hiring and a White man at termination:
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Figure 6 – Study 2 Comparison of Interaction of Minority Status and Decision
Employment discrimination law was written with the explicit goal of improving
access of members of minority groups to employment opportunities (Schwartz, 2000).
However, as can be seen in Figure 5, the highest point of litigation risk for a decision
adverse to a White man (2.97 at termination) is nearly identical to the lowest point of
litigation risk for a decision adverse to a minority member (2.93 at hiring). This suggests
that a risk-averse manager may prefer to refuse to hire a member of a minority group –
when litigation risk is lowest – than accept the chance for a riskier decision later in the
relationship. Obviously, this would contravene the purpose of the statute, a fact I will
discuss in more detail in the next Chapter.
Hypothesis 5 argued that there would be differences in litigation risk between
White men and members of racial minorities. These analyses were carried out exactly as
those for Hypothesis 4, except that the sample was narrowed accordingly; for instance, in
testing Hypothesis 5, White women were excluded from the sample, leaving a comparison
between White men in one group, and Black men and Black women in the other group.
White women were excluded from the group with White men to avoid conflating any
differences between race and gender. The results are contained in Table 10 and Figure 5.
White Male
Mean

African-American

SD

Litigation Risk

2.69

1.29

Difference between groups

0.94 ***

Table 10 – Study 2 Means of Litigation Risk by Race
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Mean
3.63

SD
1.54

Figure 5 – Study 2 Means of Litigation Risk by Race
As can be seen, managers perceived differences in litigation risk between White
men and African Americans (.94, p < .001), supporting Hypothesis 5. As with Hypothesis
4, I conducted further analysis to evaluate whether there were differences in the timing of
the perceptions of risk. After a Shapiro-Wilk test and Kruskal-Wallis test with Bonferroni
correction revealed differences between the groups, I calculated the differences. The results
are displayed in Table 11 and Figure 7.

Hiring
Target of adverse action

Mean

White male

2.28

African-American

3.13

Target Group Differences

0.85

Promotion
SD

Mean

SD

Termination
Mean

1.22

2.81

1.28

2.97

1.56

3.35

1.26

4.4

0.22

**

Table 11 – Study 2 Means of Litigation Risk by Decision and Race
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1.43

SD
1.29
1.43
***

Figure 7 – Study 2 Means of Litigation Risk by Decision and Race
These findings mirrored those of Hypothesis 4. Specifically, there were significant
differences at the time of hiring (.85, p < .01) and termination (1.43, p < .001). Again,
however, there was not a distinction at the time of promotion (.22, n.s.), a puzzling finding
for the reasons discussed above.
Hypothesis 6 argued that there would be differences in litigation risk between
White men and women. I conducted the analysis following the patterns described above,
the results of which are contained in Table 12 and Figure 8:
White Male
Mean
Litigation Risk

2.69

Difference between groups

0.69 ***

SD
1.29

Table 12 – Study 2 Means of Litigation Risk by Sex
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Women
Mean
3.38

SD
1.50

Figure 8 – Study 2 Means of Litigation Risk by Sex
The data revealed that managers perceived differences in litigation risk between
White men and women (.69, p < .001). These findings were therefore consistent with
Hypotheses 4 and 5 in that there were significant differences between the groups. However,
it should be noted that the difference between White men and African-Americans (.94) was
greater than the difference between White men and women (.69), suggesting a potential
intersectional analysis that could be explored in further research.
I also conducted the follow-up analyses using the same pattern as above, and the
results are set forth in Table 13 and Figure 9. As before, there were significant differences
between women and White men at the time of hiring (.51, p < .01) and termination (1.16,
p < .001), though not at promotion (.39, n.s.):
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Hiring
Target of adverse action

Mean

SD

Promotion
Mean

SD

Termination
Mean

SD

White male

2.28

1.22

2.81

1.28

2.97

1.29

Women

2.79

1.56

3.20

1.26

4.13

1.43

Target Group Differences

0.51 **

0.39

1.16 ***

Table 13 – Study 2 Means of Litigation Risk by Decision and Sex

Figure 9 – Study 2 Means of Litigation Risk by Decision and Sex
To test Hypotheses 7 [9], which contended that litigation risk would be associated
with increased avoidance [mitigation] efforts, as well as Hypotheses 8 [10], which argued
that litigation risk would mediate the link between the interaction of decision type and
minority status and avoidance [mitigation] efforts, I conducted analyses using the
PROCESS macro in R (model 7; Hayes, 2017). These results are contained in Tables 14
(avoidance) and 15 (mitigation).
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Mediator
(Litigation Risk)

Dependent Variable
(Avoidance)

Antecedent

Coefficient

Decision Type

-0.428

0.234

0.069

Minority status

0.044

0.284

0.877

--

--

--

Dec. Type * Minorit

0.295

0.130

0.023 *

--

--

--

--

--

--

0.459

0.049

< .001 ***

Distributive Justice

0.012

0.050

0.815

-0.058

0.061

0.337

Pysch Contract Viola

0.662

0.051

0.070

0.071

0.320

Modern Racism

0.061

0.039

0.118

-0.123

0.047

< .001 ***

External Motivation

0.013

0.035

0.715

0.143

0.042

< .001 ***

Litigation Risk

S. E.

p

Coefficient

< .001 ***

0.269

R2 = .41

S. E.

p

0.079

< .001 ***

R2 = .30

F (8, 576) = 57.90 p < .001

F (6,578) = 41.30, p < .001
Moderated Mediation 95% CI [.0104, .2658]

N = 584; * p < 0.05; ** p < 0.01; *** p < .001.

Table 14 – Study 2 Moderated Mediation Analysis (Avoidance)

Mediator
(Litigation Risk)

Dependent Variable
(Mitigation)

Antecedent

Coefficient

Decision Type

-0.428

0.234

0.069

Minority status

0.044

0.284

0.877

--

--

--

Dec. Type * Minorit

0.295

0.130

0.023 *

--

--

--

--

--

--

0.284

0.037

< .001 ***

Distributive Justice

0.012

0.050

0.815

-0.005

0.046

0.920

Pysch Contract Viola

0.662

0.051

0.164

0.053

0.002 **

Modern Racism

0.061

0.039

0.118

-0.026

0.036

External Motivation

0.013

0.035

0.715

0.188

0.032

Litigation Risk

S. E.

p

Coefficient

< .001 ***

0.152

R2 = .41

S. E.

p

0.060

0.011 *

0.467
< .001 ***

R2 = .31

F (8, 576) = 57.90 p < .001

F (6,578) = 43.03, p < .001
Moderated Mediation 95% CI [.0084, .1705]

N = 584; * p < 0.05; ** p < 0.01; *** p < .001.

Table 15 – Study 2 Moderated Mediation Analysis (Mitigation)
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As can be seen, all four Hypotheses were supported. Hypothesis 7 and 9 were both
supported, as litigation risk had a significant effect on avoidance (F(6, 578) = 41.30,
p < .001) and mitigation (F(6, 578) = 43.03, p < .001). Additionally, Hypotheses 8 and 10
were also supported, as the index of moderated mediation for both cases did not contain
zero (for avoidance, 95% CI[.0104, .2658]; for mitigation, 95% CI[.0084, .1705]).
Moreover, mediation effects for White men are not significant (avoidance 95% CI[-.1744,
.0503], mitigation 95% CI[-.1109, .0310]), but the mediation effects for members of
minority groups was significant in both cases (avoidance 95% CI[.0033, .1530], mitigation
95% CI[.0025, .0951]), suggesting that the differences in perceived litigation risks are
driven by the decisions involving members of minority groups.
These data also contain other support for the contention that litigation risk is a nonprejudice-based mechanism driving avoidance and mitigation efforts. Neither modern
racism (β = .061, SE = .039, n.s) nor external motive to avoid prejudice (β = .013,
SE = .035, n.s) were predictors of litigation risk, suggesting that prejudice did not cause
litigation risk. At the same time, modern racism did negatively affect avoidance behavior
(β = -.123, SE = .047, p < .001) but not mitigation efforts (β = .026, SE = .036, n.s); in
other words, feelings of modern racism made participants more likely to take adverse action
but had no effect on whether they chose to mitigate. Likewise, external motivation to avoid
prejudice affected both avoidance behavior (β = -.143, SE = .042, p < .001) and mitigation
efforts (β = .188, SE = .032, p < .001), suggesting that those were focused on the prejudicial
aspects of their decision and were worried about the external perceptions of prejudice were
less likely to take action and more likely to attempt mitigation. Given the face validity of
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these supporting findings, they lend further credence to my claim that litigation risk does
not result primarily from prejudice.
DISCUSSION
In this study, I tested the existence and effect of litigation risk in a particular
situation: employment discrimination. I had hypothesized that the amount of litigation risk
would be affected by the type of decision being made (H1-3) and by the minority status of
the victim of the adverse employment action (H4-6). I had also hypothesized that litigation
risk would mediate the relationship between these antecedents and the desire to either avoid
making the decision (H7,9) and mitigate the likelihood of litigation (H8,10). All of my
hypotheses were supported, demonstrating the strong effect of litigation risk on personnel
decisions.
Additionally, I included four control variables that might otherwise explain the
mechanism involved: modern racism, external motivation to avoid prejudice, distributive
justice, and psychological contract violation. Neither modern racism nor external
motivation to avoid prejudice were significant predictors of litigation risk, highlighting the
fact that the results of this experiment do not seem to be based in prejudice – even prejudice
that may be covered by social desirability (Arnold, Feldman, & Purbhoo, 1985). In fact, if
social desirability were present, it would have tended to minimize these findings, not
exacerbate them. In other words, because people go to great lengths to avoid being labeled
“racist” or “sexist” (Dunton & Fazio, 1997; Plant & Devine, 1998; Shelton et al., 2006;
Sommers & Norton, 2006), social desirability would lead people to underreport the amount
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of litigation risk they perceived when taking adverse actions against a member of a
minority group. Thus, the effect of litigation risk may actually be stronger than implicated
by these results.
Likewise, the inclusion of distributive justice and psychological contract violation
were also important, though for different reasons. The fact that distributive justice did not
play a role in predicting litigation risk suggests that the explanation is not about perceptions
of fairness. In other words, the managers believed that, given the comparable nature of the
two candidates in the experiment, the victim of the adverse employment action would not
be driven by a desire of unfairness in the outcome alone. Rather, the fear of litigation risk
was driven by the perceptions that the employee would experience a psychological contract
violation. This further supported my theorizing, as I had hypothesized that violation of the
psychological contract would be the mechanism driving litigation risk in this situation.
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Chapter 6: General Discussion and Implications
DISCUSSION
Litigation is a risk of all facets of business. Even a decision as routine as hiring a
new employee carries the potential for litigation based on the Civil Rights Act of 1964 (42
U.S.C. 2000e), which outlawed the use of certain traits (race, sex, etc.) in making
employment decisions. And yet, these crucial personnel decisions are at the heart of a
manager’s role – and the characteristics on which they cannot rely are inherent in literally
every person (Mintzberg, 1980; Pavett & Lau, 1983). Moreover, the decision of whether
to pursue litigation is made by the aggrieved employee (Fuller et al., 2000), making the
elimination of the risk impossible. Despite this, management scholars know little about
how managers evaluate the possibility of litigation risk. In fact, I have identified and
defined litigation risk as the extent to which an actor believes that a specific decision is
likely to result in a legal or legalized process that may carry extreme negative outcomes.
In this dissertation, I begin to explore the phenomenon of litigation risk, a new
domain in the study of risk, and a crucial factor to understand in the broader concept of
managerial decision making. I began by conducting a series of three experiments that tested
the empiric distinctions between both existing domains of risk and some orbiting constructs
that might otherwise explain a manager’s desire to avoid conflict (agreeableness and ethical
leadership). This helped support my argument that litigation risk is a new area of risk
research. I then narrowed my focus, beginning to explore the broader domain of litigation
risk by examining its application in a single context, that of employment discrimination
law. I demonstrated that managers perceived differential amounts of litigation risk based
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on the personnel decision they were making. I also showed that there were greater levels
of litigation risk when evaluating decisions involving members of minority groups in
comparison to those involving White men.
THEORETICAL CONTRIBUTIONS
The primary theoretical contribution of this dissertation is the identification of
litigation risk as a new domain of risk. I also demonstrated that managers are aware of
litigation risk and that they change their behavior in reaction to it. Even though scholars
have acknowledged the importance of domain in determining when people choose to take
risky action (Blais & Weber, 2006; Hanoch et al., 2006; Nicholson et al., 2006; Weber et
al., 2002), very little previous work has explored how the fear of litigation may affect
managerial decision making. My dissertation thus opens a new agenda for further research
in organizational studies. For instance, managers face the potential for litigation as a result
of any number of decisions (Cao & Narayanamoorthy, 2011; Fain, 1994; Ganco et al.,
2020; Koh et al., 2014; Pratt & Stice, 1994; Sytch & Tatarynowicz, 2014). Moreover,
research suggests that the effective management of risk – that is, taking the good risks and
leaving the bad ones – is a key factor in maximizing managerial performance (Becker &
Smidt, 2016). Thus, a better understanding of this phenomenon could lead to valuable realworld insights into effective management.
I also make two important contributions to the literature on employment
discrimination law. First, much of the literature in management journals suggests that
discrimination is the result of prejudice, which are negative feelings toward particular
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groups (Cortina, 2008; Fiske, 2000; Goldman, Gutek, Stein, & Lewis, 2006; Morrow,
1990; Morrow et al., 1990; Schmit & Ryan, 1993). I demonstrate, however, that those who
may not hold prejudice against members of minority groups, and who would otherwise not
be inclined to discriminate against them, may engage in discrimination anyway as a risk
reduction tactic. In other words, because the litigation risk of failing to hire a member of a
minority group is essentially the same as terminating a White male but the risk of failing
to promote and/or terminating that minority group member is higher, a risk averse manager
may choose to minimize the risk by simply refusing to hire the minority group member.
This finding helps explain more of the occurrence of discrimination in the workplace.
A second and related contribution to the literature on discrimination is that I
demonstrate that although the law is agnostic with respect to the type of employment
decision being made and with respect to the race and/or sexual identity of the victim of
discrimination, the law’s application is not universal. And yet, these two drivers of
litigation risk may then combine in a way that undermines the law’s effectiveness. A basic
assumption of risk research generally is that, when presented with two comparable choices,
people will take the less risky option (Arrow, 1965; Highhouse & Yuce, 1996; March &
Shapira, 1987). As the basic motivating principle of discrimination law is the threat of a
lawsuit (Fuller et al., 2000), having higher levels of litigation risk should make it less likely
that discrimination will occur. Therefore, at a basic level, given that the law was originally
intended to rectify discrimination against members of these minority groups (Schwartz,
2000), higher levels of litigation risk against members of minority groups should make the
law more effective in protecting them. However, managers perceptions of litigation risk
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differ depending on both the decision being made and the target of the adverse employment
action. Because litigation risk is perceiving as lower at the hiring stage, I find that a riskaverse manager may be incentivized to discriminate against a member of a minority group
at the time of hiring rather than incur the possibility of a greater risk later in the employment
relationship. In this sense, the reality of how the law is internalized and implemented
undercuts its effectiveness by incentivizing the very action it seeks to outlaw. Thus,
discriminatory action may be taken because of incentives provided by prejudice or risk
aversion, helping to explain some of the persistence of workplace discrimination.
Finally, I contribute to the risk literature more broadly by exploring the
psychological processes determining the reactions to perceived risk. There are two broad
streams of risk research in management, which I have labeled the “contextual” and the
“cognitive.” Authors in the contextual stream link contextual factors such as individual
characteristics of the top management team, especially CEO’s, with firm risk-taking
(Chatterjee & Hambrick, 2011; Chng & Wang, 2016; Graffin et al., 2020; Hoskisson et al.,
2017). Because they are typically taken from archival data sources, they are rich in realworld factors (Cook & Campbell, 1976; McGrath et al., 1982) but are unable to measure
the contemporaneous evaluation of risk or the psychological steps taken to rectify it before
decisions are made (Devers et al., 2007; Hoskisson et al., 2017). In the cognitive stream,
researchers largely explore the psychological processes of risk evaluation, including risk
propensity and risk perceptions (March & Shapira, 1987; Sitkin & Pablo, 1992; Sitkin &
Weingart, 1995; Stewart & Roth, 2001), but do not measure how people act once risk is
perceived. I have attempted to bridge this gap by providing participants with a real-world
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context that fits their experience while allowing them the opportunity to demonstrate their
hesitance and desire to mitigate the risk before moving forward with the decision.
LIMITATIONS
As with any research, this dissertation contains some limitations. In Study 1a, I
developed a list of items that managers rated for litigation risk. Although these contained
some items that I believe are relatively common, the list only contained 13 items. While
this is not outside the realm of previous work (i.e., the DOSPERT began with a list of 20
items per domain, of which 10 were included), it is very possible that other potential items
could have been included that may have been even stronger in driving perceptions of
litigation risk. Future studies could expand on this beginning list and may thus arrive at a
more comprehensive final scale that could be included with the DOSPERT. Moreover, the
DOSPERT contains some items that are not related to organizational decision making (e.g.,
“engaging in unprotected sex” as an item on the health/safety scale), highlighting the need
for an organizationally-relevant domain-specific risk taking scale.
In Study 1c, I compared the list of items that had been developed in Study 1a to
other similar constructs, ethical leadership (Brown et al., 2005) and agreeableness
(Donnellan, Oswald, Baird, & Lucas, 2006). This was important because these other
constructs could have explained the desire to avoid managerial risk taking. However, as I
noted in my discussion of Study 1c, the list of items was primarily designed for comparison
to the DOSPERT items in that it was a list of activities, not a psychological scale for
measuring litigation risk. While I believe that litigation risk could also be seen as a
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psychological construct, this dissertation did not develop a scale of that specifically. In
future research, I plan to develop a scale that could be used to measure litigation risk more
comprehensively.
In Study 2, I demonstrated that managers are concerned with litigation risk and that
it affects their intentions with respect to hiring, promotion, and termination. While this
study is an important first step to showing how discrimination law affects the workforce,
it is not without limits. For instance, risk is often conceptualized as containing both the
likelihood of the potential outcomes and the extremity of the potential outcomes (Sitkin &
Pablo, 1992). However, Study 2 in my dissertation was limited to asking participants to
report only how likely they believed litigation would be following the decision. It is
possible that concerns about the magnitude of the potential negative effects from litigation
were affecting the participants’ evaluations of litigation risk, notwithstanding the language
of the question. Future research could address this question by exploring further the
perceptions about the difference in degree of negative outcomes that would be expected to
result from litigation.
FUTURE DIRECTIONS
As discussed in Chapter 2, recent scholarship has identified the importance of
studying how risk domains affect the perception of and/or willingness to accept risk
(Hanoch et al., 2006; Nicholson et al., 2006). My review of the literature raised two similar,
but related, issues that could form the basis for future work in this area. First, I have not
found a recent, thorough review of the risk literature which attempted to build a
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comprehensive psychological model explaining how risk propensity and risk perceptions
are affected by various contexts and domains to better predict risk-taking behavior.
Existing research, for instance, has largely assumed a difference between risk propensity
and risk perceptions, though they often are quite unclear as to which they intend to measure.
One paper provided a proposed model of the psychological process of risk (Sitkin & Pablo,
1992), but as it focused primarily on organizational antecedents of propensity and
perception, did not include many of the constructs that have been used to explore risk (e.g.,
trait, state, or relational characteristics). It was also published before much of the work in
risk domains, and therefore did not discuss the integration of these critical issues.
The second issue raised by my review of the literature is that little theoretical work
has been done in exploring specifically why different domains of risk affect people
differently. For instance, it is unclear whether the domain of risk triggers one’s proclivity
toward accepting risk (i.e., it modifies one’s risk propensity), whether it affects one’s
ability to perceive risk in the first place, or whether it changes how people act after
perceptions of that risk.
Moreover, previous research in identifying and discussing the importance of risk
domains has done very little to define the dimensions of those domains. For instance, while
scholars have noted that people may have different risk tolerances when engaging in
financial risk as opposed to social risks, there is little theoretically to understand why that
might be the case. Although a full theoretical model exploring these issues is beyond the
scope of this dissertation, there are a few potential dimensions of risk domains that could
be explored in future research. One is the concreteness of the potential outcome; that is, its
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nature and foreseeability. For example, the only foreseeable outcome of financial risk
(investing or gambling) is the loss of tangible assets such as money or property. Thus, a
manager who invests a specific sum into a new product can be relatively sure that the most
negative outcome would be the loss of the investment capital. In this case, both the type of
loss and the potential scope are clearly defined. A recreational risk, such as skydiving, may
have similarly well-defined range of options. In contrast, a health or safety risk’s primary
outcome would be physical, but the exact scope and duration of the injury may be difficult
to project. For instance, one who stands on the top of a ladder may fall and suffer physical
injury, but this could include a wide range of injuries from bruises to death such that
forecasting any particular outcome is difficult. An ethical risk, moreover, could contain
losses that are both difficult to define and evaluate. For instance, are the outcomes financial,
relational, reputational, or some combination of the three? Forecasting which combination,
and their relative seriousness, makes an ethical risk murky to project.
Another potential dimension of risk domains could be the immediacy of the
expected outcome. A social risk likely has an extremely uncertain timeline with respect to
the potential outcomes; if the result goes poorly, will it put off others momentarily, or
completely destroy a friendship? Will an ethical risk be forgiven soon, or it will stain one’s
reputation for years? In contrast, in gambling the outcome is immediate (importantly, this
may be one of the factors that differentiates the financial aspects of investments vis-à-vis
gambling, the source of some discussion). A third potential dimension could be the ability
to insure against the risk. For example, in investments, hedging through diversification is
a common strategy to insure against risk. Likewise, the purchase of quality health insurance
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can help provide the means to reducing the negative outcomes of risky behavior. On the
other hand, one cannot easily insure against the loss of relational value that could result
from social risks.
PRACTICAL IMPLICATIONS AND CONCLUSION
There are at least two critical practical implications arising from this dissertation.
First, I begin to explore how the Civil Rights Act of 1964 operates at a psychological level
to affect behavior in the workplace. By studying how managers perceive the risk of being
sued in the context of making personnel decisions, I shed light on where the law may be
successful and, perhaps more importantly, where it might fall short. Because the law set up
litigation as the remedy for violations of the CRA, it can be inferred that it intended to
establish litigation risk as the driving mechanism for changing behavior. Moreover, the
purpose of the CRA was to eliminate discrimination against members of minority groups
(Schwartz, 2000), suggesting that differing perceptions of litigation risk based on minority
status would be acceptable to its original drafters. If taking an adverse action against a
minority member carries more risk than taking that action against a White male, the
decision maker should lean toward avoiding the risky choice; in other words, the manager
should prefer to choose the member of the minority group and avoid the potential for
litigation arising from the decision. At the same time, however, it is less clear whether
Congress realized that managers would also perceive various levels of litigation risk when
making different personnel decisions. The way these two sources of litigation risk interact
leads to an undercutting of the law’s effectiveness, such that it is less risky to fail to hire a
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member of a minority group than it is to hire a White man and take the chance that he will
have to be fired eventually.
Additionally, organizations currently spend a great deal of time and money on
developing, promoting, implementing, and maintaining programs designed to improve
their diversity, equity, and inclusion (DEI) efforts. One of the prime outlets for these efforts
are in training on implicit and explicit bias, leading to a cottage industry of consultants and
firms dedicated to eradicating it (Zelevanksy, 2019). However, my research reveals that
the fear of litigation may, either separately or in addition to, be contributing to the lack of
success of these efforts. As I theorized in Chapter 2, the constant repetition of DEI
mandates could make the minority status of the individual more salient, which in turn could
raise the fear of litigation. And, where the fear of litigation is higher, it becomes more likely
that it will cause a decision maker to engage in discrimination. In fact, existing research
suggests that diversity goals are hampered by “backfire” arising from DEI efforts (Leslie,
2019; Leslie et al., 2014). My research may provide one explanation why.
Thus, my dissertation highlights a difficult balancing act. The Civil Rights Act both
discourages discrimination but provides a potential incentive for discriminating at the right
time: the minimization of risk. As a result, organizations often want to follow the law to
improve their diversity, equity, and inclusion efforts, but at the same time may be
reinforcing and encouraging their managers to discriminate. This dissertation, therefore,
provides the starting point for a long line of research to explore these crucial questions.
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Appendices
APPENDIX A: DOSPERT ITEMS
(Blais & Weber, 2006)
1. Admitting that your tastes are different from those of a friend. (S)
2. Going camping in the wilderness. (R)
3. Betting a day’s income at the horse races. (F)
4. Investing 10% of your annual income in a moderate growth mutual fund. (F)
5. Drinking heavily at a social function. (H/S)
6. Taking some questionable deductions on your income tax return. (E)
7. Disagreeing with an authority figure on a major issue. (S)
8. Betting a day’s income at a high-stake poker game. (F)
9. Having an affair with a married man/woman. (E)
10. Passing off somebody else’s work as your own. (E)
11. Going down a ski run that is beyond your ability. (R)
12. Investing 5% of your annual income in a very speculative stock. (F)
13. Going whitewater rafting at high water in the spring. (R)
14. Betting a day’s income on the outcome of a sporting event (F)
15. Engaging in unprotected sex. (H/S)
16. Revealing a friend’s secret to someone else. (E)
17. Driving a car without wearing a seat belt. (H/S)
18. Investing 10% of your annual income in a new business venture. (F)
19. Taking a skydiving class. (R)
20. Riding a motorcycle without a helmet. (H/S)
21. Choosing a career that you truly enjoy over a more secure one.11 (S)
22. Speaking your mind about an unpopular issue in a meeting at work. (S)
23. Sunbathing without sunscreen. (H/S)
24. Bungee jumping off a tall bridge. (R)
25. Piloting a small plane. (R)
26. Walking home alone at night in an unsafe area of town. (H/S)
27. Moving to a city far away from your extended family. (S)
28. Starting a new career in your mid-thirties. (S)
29. Leaving your young children alone at home while running an errand. (E)
30. Not returning a wallet you found that contains $200. (E)
Note. E = Ethical, F = Financial, H/S = Health/Safety, R= Recreational, and S = Social.
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APPENDIX B: STUDY 1A ITEM-ITEM CORRELATIONS
1. Discussing possibly sensitive work information to a
friend at a competing business
2. Taking work supplies home for personal use, knowing
you will replace them when you get back but also knowing
that coworkers are aware of you doing so
3. Allowing subordinates to maximize production in a way
that potentially could violate safety regulations
4. Firing a contentious employee even though they are
protected by equal employment laws
5. Performing a contract with a competing business in a
way that they might see as a breach of the contract
6. Borrowing your employer's money to pay for personal
expenses with the intention of paying it back later
7. Taking a new job that might or might not break a signed
covenant not to compete
8. Working through child custody with a contentious
spouse while planning to divorce
9. Contesting a speeding ticket you don't think was
justified
10. Contesting a medical bill even though the health care
provide has threatened to go to arbitration to enforce it
11. Refusing to pay a contractor who you believe
performed substandard work on your home
12. Deciding whether to take an insurance company's offer
or pursue a formal claim after a car accident
13. Building a fence between your home a neighbor even
though the neighbor claims it is too high under local
ordinances
Bolded items were included in final list

1

2

3

4

5

6

7

8

9

10

11

12

0.47
0.34

0.23

0.23

0.24

0.31

0.29

0.06

0.44

0.36

0.14

0.11

0.24

0.2

0.19

0.2

0.22

0.27

0.06

0.16

0.12

-0.06

-0.17

-0.02

-0.03

0.14

-0.08

0.02

0.11

0.09

0.09

0.09

0.23

0.02

0.04

0.27

-0.02

-0.13

0.09

-0.04

0.26

0.13

0.18

0.23

0.27

0.22

0.12

0.09

0.07

0.37

-0.06

0.11

0.28

0.29

0.19

0.2

0.13

0.17

0.07

0.19

0.02

0.01

0.22

0.37

0.16

0.16

0.18

0.19

0.12

0.28

0.27

0.15

0.11

0.13

0.23

0.22

0.24
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0.14

13

APPENDIX C: STUDY 1B INSTRUCTIONS
(Colquitt et al., 2019)
Please read the instructions very carefully. The questions are unique to survey
measurement development and require detailed attention.
Research projects in the management field often use survey items to measure work
concepts, such as work motivation, job satisfaction, and employee stress. When
writing survey items, management researchers must take great care to ensure that the
items do a good job of measuring the concepts of interest (e.g., that an item intended
to measure work motivation really seems to capture that concept well). The goal of
this study is to assess survey items used in the management literature.
Your job in this survey is to assess the degree to which each item listed matches the
statement provided.
On the next few pages, you will see a bolded statement, followed by several survey
items. For each item, you will rate the degree to which it matches the bolded
statement. The items will repeat themselves on four consecutive pages, but the
bolded statements will change. Again, simply rate the degree to which each item
matches the bolded statement on that page.
Not all of the items will match the bolded statement. Therefore, please pay close
attention to each individual question as you decide whether it matches the bolded
statement.
Before beginning the survey, below is an example to help guide your understanding of
the survey.
The survey asks you to judge how well a survey item matches particular statements,
which will be presented to you in bold. You will make that judgment using this
response scale:
1
Item does an
EXTREMELY
BAD

2
Item does a
VERY
BAD

3
Item does a
SOMEWHAT
BAD

job of measuring
the bolded concept
provided above

job of measuring
the bolded concept
provided above

job of measuring
the bolded concept
provided above

4
Item does
an
ADEQUATE
job of measuring
the bolded concept
provided above

5
Item does a
SOMEWHAT
GOOD

6
Item does a
VERY
GOOD

7
Item does an
EXTREMELY
GOOD

job of measuring
the bolded concept
provided above

job of measuring
the bolded concept
provided above

job of measuring
the bolded concept
provided above

For example, let’s say the statement is: Work Motivation: The effort expended in
relation to work.
Since this statement refers to effort, an item that does a good job matching this statement
might be, “I work hard in my job,” because it speaks to a certain effort level at work.
An item that also does a good job matching this statement might be, “I often feel lazy
at the office,” because it also speaks to a certain effort level at work. In contrast, an
item that does a bad job matching this statement might be, “I work in a city,” because
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it has very little to do with the effort level at work. Please note that some of the items
on the survey will focus on high levels of a given concept (like the “I work hard”
item), whereas others will focus on low levels of a given concept (like the “I often
feel lazy” item). Both can capture the concept of expending effort equally well.
LET’S PRACTICE!
Using the example above, please rate the following three items on how well each does
matching our concept, Work Motivation: The effort expended in relation to work.
1. I work hard in my job. 1
2. I work in a basement. 1
3. I lack energy when
1

2
2
2

3
3
3

4
4
4

5
5
5

6
6
6

7
7
7

It is time to begin the real survey. On the next few pages, you will be asked to evaluate
how well items match a specific concept and statement.
Also, please note that there will be a few questions that check how closely you’re paying
attention. Be sure to respond to these questions based on their directions.
Note. If participants answered the three practice items inappropriately (i.e., anything
other than a 5 through 7 for the first and third items and anything other than a 1
through 3 for the second item), they were shown this error message: “Uh oh! Looks
like you got something wrong. Please reread the directions and check your answers.”
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APPENDIX D: STUDY 1B ITEM-ITEM CORRELATIONS
1. LR 1
2. LR 2
3. LR 3
4. LR 4
5. LR 5
6. LR 6
7. LR 7
8. LR 8
9. ER 1
10. ER 2
11. ER 3
12. ER 4
13. ER 5
14. ER 6
15. FR 1
16. FR 2
17. FR 3
18. FR 4
19. FR 5
20. FR 6
21. HSR 1
22. HSR 2
23. HSR 3
24. HSR 4
25. HSR 5
26. HSR 6
27. RR 1
28. RR 2
29. RR 3
30. RR 4
31. RR 5
32. RR 6
33. SR 1
34. SR 2
35. SR 3
36. SR 4
37. SR 5
38. SR 6

1

2

3

4

5

6

7

8

9

0.33
0.46
0.22
0.06
0.27
0.35
0.38
0.18
0.15
-0.07
0.17
0.14
0.17
-0.13
-0.07
-0.03
-0.07
0.03
-0.05
-0.23
-0.12
0.07
-0.15
-0.06
0.07
0.07
0.07
-0.21
0.05
-0.08
0
-0.31
0.13
-0.12
0.05
-0.22
-0.16

0.43
0.14
0.47
0.39
0.41
0.46
0.31
0.38
0
0.1
0.16
0.13
-0.08
-0.08
-0.01
0.05
0.1
-0.12
-0.16
0.11
0.22
0
-0.08
0.11
0
-0.03
-0.25
0.11
0.01
-0.02
-0.25
0.12
0
-0.01
-0.16
-0.11

0.25
0.27
0.28
0.49
0.39
0.25
0.31
0.07
0.16
0.04
0.25
-0.11
-0.08
-0.09
0.01
-0.04
-0.12
-0.25
0.03
0.33
-0.07
-0.06
0.02
0.04
-0.08
-0.22
0.05
-0.08
0.07
-0.2
-0.05
-0.18
0.01
-0.18
-0.21

0.05
0.12
0.23
0.14
0.06
0.28
0.11
0.28
0.15
0.15
0.03
0.11
0.12
0.03
0.06
0.12
-0.1
0.12
0.2
0.16
0.13
0.05
0.02
0.02
0
0.09
-0.05
0.1
0.03
0.05
0.09
0.25
0
-0.02

0.46
0.33
0.33
0.23
0.27
0.23
0.06
0.18
0.2
0.13
0.1
0.09
0.21
0.17
0
-0.05
0.21
0.21
0.2
0.09
0.15
0.16
0.15
0.07
0.19
0.06
0.22
0.02
0.21
0.06
0.24
0.01
-0.02

0.34
0.27
0.17
0.26
0.22
0.03
0.31
0.25
0.1
0.03
0
0.19
0.23
-0.09
-0.04
0.27
0.07
0.19
0.1
0
0.21
0.18
0.02
0.26
0.15
0.24
-0.05
0.21
0.03
0.28
0
-0.07

0.39
0.28
0.21
0.1
0.11
0.3
0.18
-0.03
-0.01
0.12
0.08
0.08
-0.06
-0.17
0.14
0.14
-0.03
-0.05
0.15
0.15
0.09
-0.11
0.17
0.08
0.14
-0.11
-0.03
-0.05
0.09
-0.04
0.03

0.23
0.11
-0.1
0.16
0.2
0.16
-0.07
-0.13
-0.04
-0.03
0.03
-0.16
-0.32
0.06
0.11
-0.08
-0.02
0.12
0.07
0.09
-0.3
0.11
0.06
-0.01
-0.31
0.02
-0.06
-0.1
-0.17
-0.13

0.4
-0.08
0.21
0.08
0.13
-0.02
-0.11
0.02
-0.09
-0.04
-0.01
-0.24
0.06
0.21
-0.07
0.03
0.3
-0.21
-0.17
-0.01
-0.04
-0.06
0.12
-0.23
-0.01
0.02
-0.03
-0.08
-0.07

10

0.19
0.21
0.19
0.29
0.07
0.04
0.04
0.01
0.09
0.07
-0.08
0.18
0.24
0.11
0.19
0.28
-0.01
0.11
0.01
0.14
0.07
0.19
-0.14
-0.03
0.08
0.07
0.02
-0.03

LR = Litigation risk; ER = Ethical risk; FR = Financial risk; HSR = Health/safety risk; RR = Recreational risk; SR = Social risk
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11

0.29
0.31
0.2
0.27
0.34
0.22
0.33
0.22
0.25
0.38
0.41
0.13
0.42
0.3
0.15
0.18
0.39
0.29
0.42
0.19
0.23
0.43
0.27
0.13
0.41
0.26
0.22

12

0.08
0.26
0.18
0.19
0.14
0.15
0.16
0.21
0.16
0.18
0.26
0.23
0.25
0.26
-0.05
0.15
0.04
0.16
0.02
0.22
0.13
0.17
0.23
0.18
0.17
0.1

13

0.36
0.06
0.11
0.16
0.11
0.22
0.07
0
0.37
0.21
0.28
0.36
0.36
0.13
0.25
0.21
0.27
0.11
0.1
0.05
0.31
0.15
0.26
0.15
0.22

1. LR 1
2. LR 2
3. LR 3
4. LR 4
5. LR 5
6. LR 6
7. LR 7
8. LR 8
9. ER 1
10. ER 2
11. ER 3
12. ER 4
13. ER 5
14. ER 6
15. FR 1
16. FR 2
17. FR 3
18. FR 4
19. FR 5
20. FR 6
21. HSR 1
22. HSR 2
23. HSR 3
24. HSR 4
25. HSR 5
26. HSR 6
27. RR 1
28. RR 2
29. RR 3
30. RR 4
31. RR 5
32. RR 6
33. SR 1
34. SR 2
35. SR 3
36. SR 4
37. SR 5
38. SR 6

14

0
0.01
-0.09
-0.02
0.04
-0.06
0.01
0.17
0.27
0.13
0.17
0.37
0.17
0.16
0.13
0.31
0.24
0.16
-0.04
0.1
0.03
0.16
-0.07
0.05

15

0.41
0.58
0.59
0.55
0.49
0.44
0.32
0
0.41
0.35
0.06
0.18
0.22
0.41
0.32
0.37
0.32
0.46
0.33
0.53
0.4
0.57
0.39

16

0.71
0.35
0.51
0.74
0.42
0.27
0.07
0.47
0.31
0.18
0.08
0.14
0.26
0.22
0.16
0.19
0.41
0.23
0.32
0.32
0.36
0.31

17

0.43
0.51
0.75
0.35
0.24
0.04
0.42
0.32
0.16
0.06
0.17
0.32
0.23
0.27
0.2
0.35
0.29
0.45
0.37
0.53
0.47

18

0.69
0.3
0.26
0.46
0.04
0.39
0.19
-0.04
0.15
0.23
0.26
0.22
0.27
0.35
0.29
0.36
0.24
0.4
0.41
0.27

19

0.48
0.33
0.44
-0.06
0.44
0.37
0.1
0.28
0.31
0.27
0.29
0.36
0.35
0.2
0.44
0.52
0.39
0.4
0.35

20

0.45
0.3
0.04
0.45
0.3
0.18
0.07
0.17
0.37
0.25
0.21
0.18
0.41
0.31
0.48
0.43
0.49
0.51

21

0.26
0.04
0.53
0.3
0.07
0.32
0.34
0.44
0.29
0.32
0.23
0.68
0.21
0.44
0.42
0.51
0.43

22

0.12
0.52
0.36
0.16
0.29
0.33
0.24
0.53
0.29
0.23
0.26
0.23
0.32
0.49
0.34
0.33

23

0.14
0.1
0.37
0.01
0.01
0.11
0.06
-0.04
0.05
0.03
0.07
0.09
-0.01
-0.03
0

LR = Litigation risk; ER = Ethical risk; FR = Financial risk; HSR = Health/safety risk; RR = Recreational risk; SR = Social risk

115

24

0.45
0.17
0.25
0.38
0.41
0.5
0.44
0.25
0.46
0.38
0.39
0.5
0.44
0.37

25

0.25
0.27
0.32
0.33
0.28
0.35
0.37
0.28
0.37
0.41
0.34
0.34
0.36

26

0.1
0.19
0.13
0.3
0.29
0.21
0.02
0.11
0.19
0.04
0.14
0.23

27

0.62
0.17
0.52
0.52
0.35
0.24
0.05
0.08
0.25
0.17
0.18

28

0.25
0.52
0.52
0.26
0.24
0.17
0.22
0.26
0.29
0.38

29

0.25
0.35
0.38
0.49
0.23
0.34
0.43
0.44
0.44

30

0.62
0.3
0.17
0.15
0.2
0.38
0.23
0.26

31

0.4
0.26
0.12
0.31
0.25
0.36
0.42

32

33

0.22
0.18
0.24
0.37
0.17
0.11

0.27
0.4
0.49
0.55
0.54

34

0.42
0.39
0.35
0.31

35

0.34
0.59
0.59

36

0.43
0.43

37

0.65

LR = Litigation risk; ER = Ethical risk; FR = Financial risk; HSR = Health/safety risk; RR = Recreational risk; SR = Social risk
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APPENDIX E: STUDY 1C MEASURES
Litigation Risk Measure: Adapted from results of Study 1a; seven-point response format
from 1 (strongly disagree) to 7 (strongly agree).
1. I would be worried that firing a contentious employee even though they are
protected by equal employment laws may result in litigation
2. Discussing possibly sensitive work information with a friend at a competing
business would make me nervous because it may lead to a lawsuit
3. I would not allow subordinates to maximize production in a way that potentially
could violate safety regulations because of the potential for regulatory action
4. I would think twice about taking work supplied home for personal use, knowing I
will replace them when I go back but also knowing that coworkers are aware of
me doing so, because of the legal implications
5. I think contesting a medical bill even though the health care provider has
threatened to go to arbitration to enforce it is likely to lead to a court case
6. Contesting a speeding ticket I don’t think was justified will probably end up in a
courtroom
7. I believe that working through child custody with a contentious spouse while
planning to divorce will most likely require court action
8. Refusing to pay a contractor who you believe performed substandard work on
your home would probably need a judge to resolve the dispute
Ethical Leadership Measure: (Brown et al., 2005); seven-point response format from 1
(strongly disagree) to 7 (strongly agree).
1. I listen to what my subordinates have to say
2. I discipline employees who violate ethical standards
3. I conduct my personal life in an ethical manner
4. I have the best interests of employee in mind
5. I make fair and balanced decisions
6. I can be trusted
7. I discuss business ethics or values with employees
8. I set an example of how to do things the right way in terms of ethics
9. I define success not just by results by also the way they are obtained
10. I ask “what is the right thing to do?” when making decisions
Agreeableness Measure: (Donnellan et al., 2006); seven-point response format from 1
(strongly disagree) to 7 (strongly agree).
1. I sympathize with others’ feelings
2. I take an interest in other people’s problems
3. I feel others’ emotions
4. I am interested in others
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APPENDIX F: STUDY 1C INSTRUCTIONS
(Burris, 2012)
Your task in this survey is quite simple. You will be given a series of statements, and I
want your honest assessment of how much you agree with each.
For example, you may be provided with the following:
Strongly
Somewhat
Disagree
disagree
disagree
I believe
I am an
effective
manager

o

o

o

Neither
agree
Somewhat
Agree
nor
agree
disagree

o

o

o

Strongly
agree

o

Your task would simply be to mark how much you agree with that statement. If you
strongly agree that you are an effective manager, mark "strongly agree." On the other
hand, you may feel that you are a terrible manager, in which case you might mark
"strongly disagree." There are no right or wrong answers, I just need your honest
thoughts.
However, to ensure accuracy of the study, please read and answer each question
carefully.
It is time to begin the real survey. If you are unclear at all about the instructions, please
click the "back" button to review.
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APPENDIX G: STUDY 1C ITEM-ITEM CORRELATIONS
1. LR 1
2. LR 2
3. LR 3
4. LR 4
5. LR 5
6. LR 6
7. LR 7
8. LR8
9. EL 1
10. EL 2
11. EL 3
12. EL 4
13. EL 5
14. EL 6
15. EL 7
16. EL 8
17. EL 9
18. EL 10
19. A 1
20. A 2
21. A 3
22. A 4

1

2

3

4

5

6

7

8

9

10

11

0.3
0.26
0.13
0.27
0.19
0.26
0.18
0.17
0.07
0.24
0.06
0.04
0.11
0.08
0.08
0.14
0.18
0.14
0.07
-0.02
0.03

0.21
-0.12
0.13
0.14
0.19
-0.02
0.17
0.06
0.25
0.19
0.03
0.16
-0.01
-0.01
0.15
0.05
0.06
-0.07
-0.03
-0.07

-0.02
0.24
0.24
0.24
0.35
0.09
0.14
0.16
0.08
-0.05
0.12
0.07
0.08
-0.02
0.19
0.04
0.08
0.08
0.11

0
0.09
0.02
0.07
0
-0.02
0.06
-0.1
-0.08
-0.08
-0.18
-0.09
-0.02
0.13
0.06
0
0.04
-0.02

0.35
0.29
0.32
0.3
0.32
0.43
0.38
0.21
0.33
0.36
0.37
0.16
0.47
0.27
0.31
0.15
0.22

0.27
0.27
0.24
0.28
0.27
0.32
0.18
0.38
0.19
0.24
0.17
0.33
0.27
0.26
0.17
0.27

0.33
0.21
0.24
0.18
0.03
0.07
0.47
0.13
0.17
0.12
0.28
0.16
0.15
0.03
0.18

0.21
0.19
0.29
0.1
0.05
0.16
0.19
0.19
0.09
0.32
0.08
0.15
0.03
0.11

0.46
0.5
0.26
0.32
0.25
0.43
0.44
0.41
0.42
0.1
0.12
0.02
0.21

0.48
0.36
0.39
0.27
0.46
0.57
0.31
0.42
0.29
0.33
0.33
0.35

0.41
0.37
0.21
0.58
0.48
0.38
0.5
0.28
0.24
0.13
0.26

LR = Litigation risk; EL = Ethical leadership; A = Agreeableness
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1. LR 1
2. LR 2
3. LR 3
4. LR 4
5. LR 5
6. LR 6
7. LR 7
8. LR8
9. EL 1
10. EL 2
11. EL 3
12. EL 4
13. EL 5
14. EL 6
15. EL 7
16. EL 8
17. EL 9
18. EL 10
19. A 1
20. A 2
21. A 3
22. A 4

12

13

14

15

16

17

18

19

20

21

0.45
0.41
0.42
0.44
0.25
0.33
0.27
0.34
0.1
0.32

0.25
0.49
0.41
0.14
0.23
0.17
0.26
0.12
0.34

0.25
0.32
0.27
0.33
0.1
0.26
0.1
0.31

0.61
0.32
0.51
0.29
0.37
0.28
0.42

0.42
0.58
0.23
0.39
0.31
0.4

0.32
0.25
0.16
0.11
0.19

0.26
0.36
0.25
0.4

0.59
0.48
0.61

0.58
0.64

0.44

LR = Litigation risk; EL = Ethical leadership; A = Agreeableness
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22

APPENDIX H: STUDY 2 PROMPT
[Note: italics designate language in the hiring manipulation, underline represents
language in promotion, and bold designates termination. Words with multiple styles will
be used in multiple manipulations.]
You are an employee of First State Community Bank, a state-wide bank where you have
been working as a Branch Manager for the past 3 years. In a recent conversation with the
Regional Manager (your direct supervisor), she advised that the executives see you as
having the potential for upward mobility. Therefore, she transferred you to a new branch
which, due to recent events in the community, needs to [expand/restructure/downsize].
How you handle the [expansion/restructure/downsizing] will go a long way toward
determining whether you earn this promotion.
One of your first orders of business in the new position is to [hire a new full-time bank
teller/promote an existing teller to a new assistant manager position/terminate an
existing teller]. Before beginning the process, you review a recent email sent to all of the
Bank’s branch managers from the Chief Human Resources Officer:
“To all branch managers:
As our employees, past and present, are the face of the Bank for our customers
and the community at large, we consider employment decisions (such as hiring,
promotion, and termination) to be some of the most important decisions a
manager can make. These decisions can literally serve as the impetus for positive
growth within a branch, or they may lead to conflict and decreased performance.
To help ensure the highest quality staff, therefore, we have implemented the
following best practices:
1. After reviewing the relevant materials, managers should narrow the field to 2-3
candidates, and then conduct interviews with each finalist prior to making a final
decision.
2. Interviews should be conducted by the manager in the presence of one assistant
manager to avoid any disputes about the nature of the questions or answers.
3. Although the assistant manager should attend the interview, the branch manager
is solely responsible for making the employment decision.
4. Decisions are to be based entirely on the qualifications of the candidates; no
preference shall be given to any applicant based on their membership in any
group protected by law.
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Should you have any questions about the above, please do not hesitate to call.
Very truly yours,
Abigail Johnson, J.D., M.B.A.
Chief Human Resources Officer
First State Community Bank”
You then began the process of evaluating the existing employees. There are currently 15
tellers at the branch. Five of the tellers are part-time and will not be considered for the
[new position/promotion/downsizing]. Of the ten full-time tellers, five are White, three
are Black, two are Asian, and one is Hispanic. There are six female tellers and four male
tellers. The most senior teller has been with the bank for 7 years, and the least senior has
been employed for about six months. Per bank policy, all of them have undergraduate
degrees in finance, marketing, or mathematics.
After careful consideration of the candidates for the [new
position/promotion/termination], you narrowed the choices down to two finalists: Brad
and [name]. In your review of the relevant materials, you noted their remarkably similar
backgrounds. Both candidates have 2-3 years of experience as a bank teller [with their
current organization/in this branch], college degrees in Finance from solid (though not
exceptional) local universities, and adequate [references from previous
employers/performance reviews].
Following the company’s policy, you interviewed the two finalists. You quickly learned
that both candidates believe that they [deserve/do not deserve] to be
[hired/promoted/terminated]. They cite their training in finance, their [previous]
experience [with the bank], and their performance reviews as evidence supporting their
arguments. Thus, each believed that their background was similar, if not superior, to
others being considered by the bank in previous rounds of
[hiring/promotion/downsizing].
One of your questions from the interview particularly stood out. When you asked each
candidate what they [had heard/thought] about the existing culture in the branch, they had
quite different responses:
Brad:

“[I’ve heard the culture is great./I love the culture here.] Everybody is
so nice, they work together well to solve issues, and they cover for each
other to make sure the customer gets the best possible banking
experience. They even hang out outside of work! I really hope I can
[join/lead/continue to be part of] such a great group.”
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[Name]: “[I’ve heard everybody/Everybody] are best friends, hanging out
outside of work on a pretty regular basis, but that’s not really me. Don’t
get me wrong: I really hope I can [join/lead/continue to be a part of]
such a great group. But, I have my own life outside of work. I’m here to
get the job done and then get back to my friends and family.”
Following the interview, you believe that because Brad is a better fit for the firm’s
culture, you determine that Brad is the candidate you will [hire/promote/not terminate].
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APPENDIX I: STUDY 2 MEASURES
Modern Racism Measure: Adapted from McConahay (1986); seven-point response
format from 1 (strongly disagree) to 7 (strongly agree).
1. Over the past few years, the government and news media have shown more
respect to Black people than they deserve
2. It is easy to understand the anger of black people in America (reverse scored)
3. Discrimination against Black people is no longer a problem in the United States
4. Over the past few years, Black people have gotten more economically than they
deserve
5. Black people have more influence upon school desegregation plans that they
ought to have
6. Black people are getting too demanding in their push for equal rights
7. Black people should not push themselves where they are not wanted
External Motivation to Respond Without Prejudice: Plant and Devine (1998); seven-point
response format from 1 (strongly disagree) to 7 (strongly agree).
1. Because of today’s politically correct standards I try to appear nonprejudiced
toward Black people
2. I try to hide any negative thoughts about Black people in order to avoid negative
reactions from others
3. If I acted prejudiced toward Black people, I would be concerned that others would
be angry toward me
4. I attempt to appear nonprejudiced toward Black people in order to avoid
disapproval from others
5. I try to act nonprejudiced toward Black people because of pressure from others
Internal Motivation to Respond Without Prejudice: Plant and Devine (1998); seven-point
response format from 1 (strongly disagree) to 7 (strongly agree).
1. I attempt to act in nonprejudiced ways toward Black people because it is
personally important to me
2. According to my personal values, using stereotypes about Black people is OK
3. I am personally motivated by my beliefs to be nonprejudiced toward Black people
4. Because of my personal values, I believe that using stereotypes about Black
people is wrong
5. Being nonprejudiced toward Black people is important to my self-concept
Ethical Leadership Measure: Adapted from (Brown et al., 2005); seven-point response
format from 1 (extremely uncomfortable) to 7 (extremely comfortable).
1. I listen to what my subordinates have to say
2. I discipline employees who violate ethical standards
3. I conduct my personal life in an ethical manner
4. I have the best interests of employee in mind
5. I make fair and balanced decisions
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6. I can be trusted
7. I discuss business ethics or values with employees
8. I set an example of how to do things the right way in terms of ethics
9. I define success not just by results by also the way they are obtained
10. I ask “what is the right thing to do?” when making decisions
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APPENDIX J: STUDY 2 ITEM-ITEM CORRELATIONS

1. LR 1
2. LR 2
3. LR 3
4. LR 4
5. DJ 1
6. DJ 2
7. DJ 3
8. DJ 4
9. PC 1
10. PC 2
11. PC 3
12. PC 4
13. A 1
14. A 2
15. A 3
16. A 4
17. M 1
18. M 2
19. M 3
20. M 4
21. MR 1
22. MR 2
23. MR 3
24. MR 4
25. MR 5
26. MR 6
27. MR 7
28. EM 1
29. EM 2
30. EM 3
31. EM 4
32. EM 5
33. IM 1
34. IM 2
35. IM 3
36. IM 4
37. IM 5

1

2

3

4

5

6

7

8

9

0.78
0.74
0.76
-0.14
-0.29
-0.3
-0.32
0.42
0.51
0.38
0.47
0.4
0.45
0.41
0.46
0.31
0.39
0.32
0.34
0.02
0.02
-0.04
0.02
0.1
0.01
0.01
0.03
0.01
0.09
0.02
0.04
-0.02
-0.01
0.04
0.01
0.02

0.79
0.74
-0.15
-0.3
-0.33
-0.38
0.48
0.55
0.42
0.48
0.37
0.43
0.38
0.43
0.31
0.36
0.24
0.32
0.07
0.05
0.02
0.06
0.11
0.05
0.01
-0.02
-0.02
0.05
0
-0.02
-0.01
0.01
0.03
0.03
0.01

0.71
-0.14
-0.31
-0.32
-0.39
0.48
0.53
0.44
0.51
0.36
0.39
0.36
0.41
0.33
0.38
0.27
0.34
0.04
0.02
-0.03
0.01
0.06
0.01
-0.03
0.02
0.03
0.06
0
0.04
-0.01
0.01
0.01
0.01
0

-0.06
-0.24
-0.27
-0.29
0.39
0.47
0.36
0.41
0.39
0.44
0.36
0.45
0.32
0.38
0.34
0.34
0.05
0.06
-0.04
0.02
0.1
0.02
0.03
0.06
0.05
0.1
0.04
0.05
0
0.07
-0.01
-0.04
0

0.42
0.48
0.45
-0.3
-0.12
-0.3
-0.3
-0.04
-0.1
-0.05
-0.07
-0.17
-0.1
0.11
-0.11
0.11
0.11
0.2
0.13
0.19
0.15
0.17
0.15
0.09
0.05
0.11
0.11
-0.15
0.2
-0.16
-0.13
-0.12

0.61
0.72
-0.6
-0.31
-0.55
-0.58
-0.26
-0.23
-0.2
-0.25
-0.25
-0.21
0.01
-0.28
0.05
0
0.1
0.07
0.12
0.01
0.13
0.07
0.04
0.01
0.04
0.1
-0.09
0.18
-0.08
-0.09
-0.05

0.65
-0.48
-0.27
-0.47
-0.49
-0.23
-0.24
-0.17
-0.23
-0.25
-0.2
0.06
-0.23
0.15
0.13
0.15
0.15
0.15
0.14
0.23
0.09
0.05
-0.05
0.07
0.11
-0.16
0.26
-0.12
-0.18
-0.12

-0.59
-0.33
-0.52
-0.58
-0.26
-0.26
-0.19
-0.26
-0.26
-0.25
0.01
-0.29
0.1
0.1
0.11
0.15
0.14
0.09
0.19
0.13
0.08
0
0.11
0.15
-0.14
0.23
-0.15
-0.19
-0.1

0.51
0.69
0.69
0.32
0.31
0.29
0.31
0.33
0.33
0.12
0.35
-0.02
0.03
-0.07
-0.04
-0.07
-0.03
-0.11
0.01
0.01
0.08
-0.03
-0.06
0.11
-0.1
0.14
0.09
0.09

10

0.47
0.53
0.29
0.34
0.36
0.31
0.25
0.32
0.25
0.31
0.04
0.03
-0.01
0.04
0.1
0.01
0.02
0.04
0.01
0.09
0.01
0
0.06
-0.05
0.05
0.05
0.09

11

0.68
0.26
0.25
0.24
0.26
0.28
0.26
0.1
0.3
-0.03
0.02
-0.09
-0.05
-0.04
-0.04
-0.12
-0.03
-0.02
0.04
-0.02
-0.04
0.13
-0.13
0.11
0.1
0.1

12

0.29
0.3
0.26
0.32
0.31
0.34
0.15
0.35
-0.01
-0.01
-0.07
-0.04
-0.03
-0.01
-0.09
-0.01
-0.01
0.08
-0.03
-0.04
0.11
-0.13
0.15
0.1
0.12

LR = Litigation risk; DJ = Distributive justice; PC = Psychological contract violation; MR = Modern racism; EM = Extrinsic motivation to avoid racism;
IM = Internal motivation to avoid racism; A = Avoidance; M = Mitigation
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13

1. LR 1
2. LR 2
3. LR 3
4. LR 4
5. DJ 1
6. DJ 2
7. DJ 3
8. DJ 4
9. PC 1
10. PC 2
11. PC 3
12. PC 4
13. A 1
14. A 2
15. A 3
16. A 4
17. M 1
18. M 2
19. M 3
20. M 4
21. MR 1
22. MR 2
23. MR 3
24. MR 4
25. MR 5
26. MR 6
27. MR 7
28. EM 1
29. EM 2
30. EM 3
31. EM 4
32. EM 5
33. IM 1
34. IM 2
35. IM 3
36. IM 4
37. IM 5

0.66
0.65
0.73
0.24
0.4
0.27
0.27
-0.02
-0.06
-0.1
-0.07
0.03
-0.06
-0.04
0.05
0.07
0.11
0.04
0.04
0.05
-0.03
0.03
0.08
0.05

14

0.72
0.83
0.15
0.38
0.27
0.19
-0.06
-0.05
-0.11
-0.05
0.02
-0.06
-0.08
0.05
0.07
0.07
0.07
0.04
0.06
-0.01
0.03
0.05
0.06

15

0.73
0.18
0.41
0.3
0.24
0.02
0.01
-0.05
0.03
0.07
0
-0.02
0.11
0.13
0.15
0.11
0.14
0
0.05
-0.03
-0.01
0.01

16

0.14
0.42
0.27
0.2
-0.07
-0.04
-0.11
-0.07
0.03
-0.07
-0.08
0.04
0.04
0.1
0.04
0.04
0.05
-0.02
0.04
0.07
0.05

17

0.54
0.25
0.67
0.05
0.03
-0.01
0.04
-0.04
0.07
0.02
0.13
0.14
0.18
0.06
0.04
0.2
-0.03
0.18
0.12
0.15

18

0.41
0.56
0
-0.02
-0.13
-0.01
0
-0.05
-0.02
0.13
0.13
0.23
0.11
0.1
0.13
-0.08
0.05
0.12
0.12

19

0.3
0.17
0.13
0.09
0.2
0.24
0.16
0.18
0.22
0.2
0.19
0.16
0.22
-0.08
0.22
-0.11
-0.15
-0.07

20

0
-0.04
-0.11
0.01
-0.05
0.01
0.01
0.11
0.11
0.14
0.08
0.04
0.19
-0.06
0.14
0.13
0.12

21

0.62
0.67
0.73
0.6
0.73
0.64
0.29
0.25
0.13
0.2
0.33
-0.33
0.52
-0.34
-0.43
-0.34

22

0.6
0.65
0.54
0.67
0.61
0.28
0.24
0.15
0.18
0.31
-0.31
0.46
-0.32
-0.36
-0.31

23

0.68
0.53
0.68
0.52
0.21
0.19
0.06
0.12
0.21
-0.37
0.51
-0.34
-0.41
-0.33

24

0.62
0.73
0.68
0.3
0.28
0.14
0.25
0.35
-0.4
0.53
-0.37
-0.41
-0.36

LR = Litigation risk; DJ = Distributive justice; PC = Psychological contract violation; MR = Modern racism; EM = Extrinsic motivation to avoid racism;
IM = Internal motivation to avoid racism; A = Avoidance; M = Mitigation
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25

0.62
0.56
0.3
0.25
0.17
0.24
0.3
-0.37
0.45
-0.37
-0.37
-0.33

26

1. LR 1
2. LR 2
3. LR 3
4. LR 4
5. DJ 1
6. DJ 2
7. DJ 3
8. DJ 4
9. PC 1
10. PC 2
11. PC 3
12. PC 4
13. A 1
14. A 2
15. A 3
16. A 4
17. M 1
18. M 2
19. M 3
20. M 4
21. MR 1
22. MR 2
23. MR 3
24. MR 4
25. MR 5
26. MR 6
27. MR 7
28. EM 1
29. EM 2
30. EM 3
31. EM 4
32. EM 5
33. IM 1
34. IM 2
35. IM 3
36. IM 4
37. IM 5

0.66
0.28
0.29
0.15
0.23
0.36
-0.37
0.56
-0.34
-0.42
-0.36

27

0.26
0.22
0.09
0.15
0.28
-0.32
0.5
-0.3
-0.39
-0.35

28

0.57
0.49
0.63
0.61
-0.06
0.21
-0.07
-0.14
-0.01

29

0.4
0.66
0.59
-0.05
0.22
-0.08
-0.13
-0.08

30

31

0.44
0.43
0.05
0.13
0.01
-0.01
0.05

0.67
-0.04
0.2
-0.08
-0.09
0

32

-0.13
0.27
-0.17
-0.18
-0.09

33

-0.38
0.6
0.41
0.63

34

-0.44
-0.67
-0.41

35

36

0.53
0.63

LR = Litigation risk; DJ = Distributive justice; PC = Psychological contract violation; MR = Modern racism; EM = Extrinsic motivation to
avoid racism; IM = Internal motivation to avoid racism; A = Avoidance; M = Mitigation
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0.48

37
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