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Abstract 

Identification of Strategies to 

Lower Texas’s Condemnation Rate 
 

Elizabeth Christi Kincaid, M.S.E 

The University of Texas at Austin, 2011 

 

Supervisor:  Carlos H. Caldas 

 

Improving the system for how right-of-way (R/W) parcels are acquired for 

transportation projects in Texas can benefit the state.  Currently, the Texas Department of 

Transportation (TxDOT) is allowed to obtain a property through negotiation or 

condemnation, meaning going through the court system.  However, gaining parcels 

through condemnation not only increases project durations but also project budgets, 

which are both detrimental to public interests.  These monetary and time concerns justify 

the need to develop strategies to streamline how TxDOT acquires R/W properties.  This 

thesis aims to identify strategies that have the most significant positive impact on 

reducing a state’s condemnation rate, costs, and durations, while still being viable for the 

agency to implement.  As states around the nation have already realized the benefit and 

made significant progress to reduce their condemnation rates, they act as models for 

Texas.  Thus, extensive interviews with 25 representatives from transportation agencies 

around the nation and an extensive literature review are used to gather and evaluate 

applicable strategies.  Similarly, applicable national and state laws and court cases have 

been reviewed to ensure the feasibility of the strategies. 
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 Chapter 1 - Introduction 

This opening chapter begins with a brief description of the eminent domain (ED) 

and condemnation processes, while also focusing on why it is necessary to conduct this 

research.  After explaining the motivation and purpose of the study, the objectives and 

goals are presented.  Finally, the chapter concludes with a discussion on the thesis’s 

organization. 

PROBLEM STATEMENT  

A successful transportation project in Texas is dependent on numerous factors, 

such as the right-of-way (R/W) acquisition process, materials procurement, and the 

construction phase.  However, the purpose of this thesis is to focus specifically on the 

R/W acquisition process (which is also referred to as right of way or ROW by some 

agencies), which is where an agency gains a corridor of land for building or expanding a 

transportation facility.  This part of the development for a transportation project is crucial 

to the overall project’s success because there are many issues that influence whether 

properties are acquired through negotiation or invoking ED, also known as 

condemnation.  The legal definition for ED is “The power to take private property for 

public use by a state, municipality, or private person or corporation authorized to exercise 

functions of public character, following the payment of just compensation to the owner of 

that property” (Lehman & Phelps, 2005).  “Just compensation” translates into fair market 

value (FMV) for the land and is determined through an appraisal of the property.  A 

“public use” is virtually anything that is sanctioned by a governmental body, from roads 

and parks, to hospitals and schools.  ED is applied in Texas through legal proceedings, 

such as a Special Commissioners’ Hearing or a court trial (TxDOT, 2010d).   
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When a governmental body exercises the power of ED in order to take the private 

property, it is called condemnation.  However, when trying to acquire property for R/W 

projects, the Uniform Relocation Assistance and Real Property Acquisition Policies Act 

of 1970 (Uniform Act) requires agencies to first use negotiating techniques and to only 

turn to condemnation proceedings if an agreement between the property owner and the 

acquiring agent cannot be reached.  Once this happens, the Assistant Attorney General 

prepares the proper legal papers, such as the Petition or Plaintiff’s Statement and Notice 

of Lis Pendens, to begin the suit (TxDOT, 2010d).  As soon as these documents have 

been filed, condemnation proceedings commence.  Both condemnation and ED are 

allowed by the Fifth Amendment of the United States Constitution and so the Texas 

Department of Transportation (TxDOT) and all state Departments of Transportation 

(DOTs) have incorporated the practice into their R/W acquisition process.   

However, acquiring parcels through condemnation not only increases project 

durations but also project budgets.  These monetary and time concerns justify the need to 

develop strategies to streamline the R/W acquisition process.  In the last few years, states 

around the nation have realized this and made significant progress in reducing their 

condemnation rates; however, Texas continues to lag behind the pack.  Thus, these other 

states can be used as models to help Texas reduce the problems associated with entering 

into ED.  Since issues that lead to condemnation cases can occur in any of the four main 

phases of R/W acquisition (project planning, appraisal, acquisition, and relocation) 

strategies exist for all stages.  As this thesis will demonstrate, opportunities are available 

to improve the way TxDOT acquires property; however, if they are not effectively 

utilized and implemented throughout the entire state, their impact will be minimal. 
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MOTIVATION AND PURPOSE 

The R/W acquisition process is crucial to transportation related construction 

projects.  However, there has been a recent increase in the number of ED filings in Texas 

in regards to the procurement of these parcels.  For example, between fiscal years (FYs) 

2005 and 2010, the percentage of parcels that were acquired through condemnation 

increased by 73%, from 13.3% to 23.0% (FHWA, 2006a).  Conversely, during this same 

time period, other state agencies have seen their rate steadily decrease.  This indicates 

that solutions to reduce a state’s condemnation rate exist and should be pursued for Texas 

to adopt. 

Another hurdle that Texas faces is its increasing urbanization because ED 

proceedings are more prevalent in developed commercial areas rather than rural areas 

(Kockelman & Hakimi, 2005).  For example, the ED acquisition rate is only around 10-

15% for all land property acquisitions in Abilene, but is about 35% in the metropolitan 

Dallas area, according to TxDOT employees interviewed for this research project.  

Therefore, due to Texas’s urban sprawl, one can only expect the number of ED filings in 

Texas to continue increasing in the years to come unless appropriate countermeasures are 

taken.  

The growth in the ED acquisition rate poses a problem for Texas because 

condemnation proceedings often extend the duration of the R/W acquisition process and 

increase acquisition costs, both of which are detrimental to public interests due to the 

transportation project needing to be open and usable.  For instance, in a study conducted 

for TxDOT using parcels acquired from TxDOT’s Austin District, analysis indicates that 

it takes on average an additional eight months to acquire a parcel through ED than 

through negotiation (Caldas, Le, & Al Halabi, 2009).  Such an increase in the acquisition 
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period, in addition to increasing acquisition costs, also leads to a delay in the associated 

project’s construction.  Therefore, there is a need to investigate the factors impacting the 

ED acquisition rate in Texas and to examine strategies designed to reduce the 

condemnation rate and accelerate the acquisition process, streamlining the activity. 

Due to these opportunities to improve the condemnation rate, a research group for 

TxDOT was assembled under the title, “Project No. 0-6630 - Condemnation in 

Transportation Projects: Causes and Solutions” (TxDOT 0-6630).  Eight members from 

the University of Texas at Austin and the Center for Transportation Research comprise 

the project’s research team, as seen in Appendix A.  The author of this thesis is one of 

those researchers.  She led the investigations to develop a list of strategies as well as 

analyzed the strategies’ performances individually and in comparison with each other.  In 

addition to these tasks, she also led the efforts to oversee, compile, and revise reports 

written by other research members.  Overall, the execution of these responsibilities 

allowed for an enhanced research project. 

RESEARCH OBJECTIVES 

The primary objective of this research is to develop strategies that have the 

potential to reduce the condemnation rate, costs, and durations on Texas transportation 

projects.  In order to achieve this goal, the project is broken down into five specific 

objectives as follows: 

• Examine condemnation rates throughout the United States and Texas. 

• Synthesize existing R/W acquisition strategies and policies that are practiced 

around the world, especially those in the United States. 

• Review applicable laws, statutes, and cases. 
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• Study factors that may cause condemnation and examine key attributes that 

influence R/W acquisition costs. 

• Analyze potential strategies for Texas that reduce the condemnation rate, costs of 

property acquisition, and time to possession. 

ORGANIZATION OF THE THESIS  

The thesis is organized into eight chapters and five appendices.  Following this 

introductory chapter, Chapter 2 explains the research methodology that is used to reach 

the aforementioned objectives.  Chapter 3 provides background information on the R/W 

acquisition process employed in Texas and condemnation concerns, while Chapter 4 

contains a detailed review of pertinent cases, rules, and statutes.  The data analysis in 

Chapter 5 provides insight into which property features are more likely to result in 

condemnation and higher acquisition costs.  Chapter 6 covers interviews of employees 

involved in the R/W acquisition process and also a review of literature in order to learn 

about effective strategies to lower the condemnation rate, costs, or durations throughout 

Texas.  After the strategies are compiled, an evaluation is conducted for each one in 

Chapter 7.  The assessment is then used to create a preliminary Impact-Feasibility 

Framework to determine the priority strategies that merit further investigation.  The thesis 

concludes with Chapter 8, which suggests future tasks to complete and summarizes the 

research conducted.  Finally, the appendices contain information on the research team 

and interviewees for this research, as well as summary information on each proposed 

strategy and preliminary analysis on the impact and feasibility of TxDOT installing these 

strategies.  
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Chapter 2 – Methodology 

The research approach that is followed for TxDOT 0-6630 is described in the 

ensuing chapter.  As Figure 1 illustrates, the project encompasses five main phases.  Each 

project step has specific research goals, such as performing a literature review or 

analyzing data to determine factors pertinent to the condemnation process.  

 

Figure 1:  Research Methodology 

Synthesize existing strategies and analyze 
condemnation rates

•Perform literature review

•Conduct interviews with  R/W personnel around the 
nation

Review laws, rules and case law

•Identify legal aspects to consider when developing 
strategies

Evaluate factors impacting nature and cost of 
acquisition

•Analyze data to determine significant factors affecting 
condemnation

Develop strategies to reduce the condemnation 
rate, durations, and costs in Texas 

•Create an Impact-Feasibility Framework to rank 
strategies based on initial analysis

Draw Conclusions and Recommendations
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As the above research process diagram indicates, the first phase of the research 

encompasses learning more about condemnation concerns in Texas as well as strategies 

that other states are using to mitigate the problem.  The research project uses two main 

methods for identifying these points.  First, relevant literature is studied, such as 

publications by TxDOT and the Federal Highway Administration (FHWA) as well as 

other applicable resources that discuss the successful implementation of strategies to 

reduce the condemnation rate, costs, or durations.  Second, both in-person and phone 

interviews are conducted.  Employees from eleven state DOTs located throughout the 

nation, including Texas, as well as representatives from the FHWA are included in the 

surveys to learn about each state’s condemnation troubles as well as the unique strategies 

being employed to alleviate these concerns.  By undertaking a synthesis of the literature 

and conducting interviews, an extensive, yet preliminary list of strategies for lowering 

condemnation problems is developed. 

 The next phase of the project involves an in-depth look at legal aspects related to 

the condemnation process.  Laws, statutes, and case laws that impact R/W acquisitions in 

Texas are reviewed to ensure the strategies being proposed for implementation do not 

violate any Texas laws or court rulings.  Also, studying recent U.S. court cases allows the 

team to investigate some of the underlying forces that prompt owners to choose to enter 

into condemnation in regards to the taking of their private property. 

Following this is an analysis of data from TxDOT’s Right of Way Information 

System (ROWIS).  Members of the research team look at the data in two ways: how the 

parcel is acquired and what the cost differences are between the appraisal value and the 

compensation TxDOT has to pay the owners.  Also, some factors affecting the nature and 

cost of acquisition are examined to provide insight into which property features are more 
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likely to result in condemnation and/or higher acquisition costs.  Knowing this 

information, TxDOT can then target potentially more problematic parcels with the 

proposed strategies. 

The subsequent step evaluates the feasibility and impact of implementing the 

policies discovered during the initial step of the research project.  This first requires that 

an assessment of each proposed strategy is conducted.  The analysis is based on six 

criteria: its potential impact on time, cost and condemnation rate and its technical, 

financial, and legal feasibility.  After evaluating each strategy individually, it is then 

necessary to compare them against each other, using a Feasibility-Impact Framework, to 

help prioritize key options for TxDOT to implement.  The specific procedure used to 

create the framework is discussed in Chapter 7, the “Creating an Impact-Feasibility 

Framework” section.  However, it is important to note here that the quantitative 

assessment and subsequent results are based solely on the views of the research team as 

they have not been vetted before the TxDOT Project Monitoring Committee (PMC).  The 

PMC is comprised of TxDOT employees knowledgeable in the R/W acquisition process 

and unfortunately their active engagement in advising the Texas 82nd Legislative Session 

made it impossible to gain their opinion on the research.  Until this happens, the 

assessment is only considered preliminary. 

Finally, the last phase combines all of the research conducted in the previous four 

stages in order to draw preliminary conclusions and propose recommendations for 

TxDOT.  As previously mentioned, since the proposed strategies are still in the initial 

stages, prior to implementation, the research team recommends they be further refined.  

Also, it is recommended that information on the strategies is disseminated to applicable 

TxDOT employees, such as R/W personnel, regional administrations, and Gulf 
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Intracoastal Waterways (GIWW) staff.  Ultimately, the aim is that by providing these 

employees with descriptive tools and agency encouragement for how to properly 

implement the strategies with the most potential, they can be used to help lower 

TxDOT’s condemnation rate and acquisition budgets and durations.
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Chapter 3 – Background Information 

The intention of this third chapter is to provide more information on how parcels 

are obtained for transportation projects.  The opening section describes the R/W 

acquisition process used specifically in Texas, focusing on four of its principal steps.  

Actually acquiring the property, the third step, can be the most complex, time-consuming, 

and costly when condemnation is involved.  The subsequent segment then compares 

Texas’s condemnation rate, which is the number of condemned properties versus the total 

parcels acquired, to those rates seen in other parts of the country.  This provides evidence 

on why Texas needs to be concerned with its continual increase in condemnation cases.  

The chapter then concludes with a section on what impacts condemnation in Texas. 

OVERVIEW OF TXDOT RIGHT-OF-WAY ACQUISITION PROCESS 

To understand the specific R/W acquisition process that Texas uses, manuals 

published by TxDOT are reviewed and the topic is discussed during interviews with 

TxDOT representatives.  The four main steps in the R/W acquisition process that this 

research focuses on are: planning, appraisal, acquisition, and relocation. Each of these 

phases is discussed in turn.   

Planning 

The planning phase involves four sequential steps: assessment of needs, 

feasibility study, preliminary design, and then detailed design (Caldas, Le, & Al Halabi, 

2009).  During these planning stages, the necessary tactical information is developed, 

such as which route the road will take.  This decision is made after completing 

environmental assessments, location and design investigations, and community outreach 
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events (Caldas, et al., 2006).  Public events are crucial early on in the project because it 

gives TxDOT an opportunity to explain the project’s necessity, while those affected can 

voice their opinions.  In order for these studies and ultimately the overall project to be 

effective and successful, major project stakeholders, like planners and R/W officials, 

should be engaged early on.  At the end of this phase, after gaining input from all 

stakeholders and community members, the project team ultimately produces detailed 

drawings that allow the project to start the construction phase.   

Appraisal Process 

Once the R/W design is released, the second phase, appraisal, can begin.  Similar 

to the planning phase, communication with the parcel owner should occur with the aim of 

reiterating the importance of the project and having them gain insight into the R/W 

acquisition process.  Then, in order to acquire the needed properties, a formal valuation 

of each parcel must first be obtained to establish the amount of just compensation.  A 

high-quality appraisal includes comparable sales for land values, damages to the 

remainder property, and all improvements that will be affected by the acquisition, such as 

structures, barns, and fences.  According to the Uniform Act, the acquiring agency’s offer 

amount must be the FMV of the property, which is based off of this formal appraisal and 

often does not include relocation expenses.  However, if the acquisition is below $10,000 

or the parcel is donated, the appraisal can be waived (FHWA, 2007a).  TxDOT’s current 

practice is to hire fee appraisers to generate the appraisal report, which must include the 

purpose of the appraisal, the physical characteristics of the property, and a description of 

comparable sales (Caldas, et al., 2006).   
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Once the initial appraisal is complete, a formal examination is made either by an 

independent appraiser or someone within TxDOT.  The appraisal review’s purpose is to 

ensure consistency in land values and that non-compensable damages, like circuity of 

travel, are not included in the appraisal amount.  If any problems arise during the review, 

the reviewer is required to fix them. However, if the appraisal only accounts for the value 

of allowable damages and improvements to the remaining property in partial take 

situations, the appraisal will be approved.  Once the assessment is finalized and the 

reviewer approves the appraised value, it then becomes the foundation for the agency’s 

offer to acquire the parcel. 

Acquiring Property 

Once the appraisal amount is agreed upon, the governmental agency, in this case 

TxDOT, can begin acquiring the property.  An initial offer is submitted in writing to the 

owner and is based off of the approved appraisal amount.  Along with the written offer, 

the delivery package also includes a copy of the appraisal.  As Figure 2 depicts, acquiring 

the desired parcel can happen in any of the three following stages: negotiation and 

administrative settlements, Commissioners’ hearing, or a court trial.  Each period is 

discussed in detail below.  A stipulation by the Uniform Act is that the agency attempts to 

acquire property through negotiation rather than exercise their condemnation authority, 

which is why this phase is conducted first.  As soon as the offer is accepted by the parcel 

owner, the payment is arranged and the acquisition process concludes. 
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Figure 2:  Major Milestones Involved in Acquiring Property 

Negotiation/Administrative Settlements 

When the offer is presented to the parcel owner, the owner has at the most 30 

days from receiving it to either accept it or present the agency with a counteroffer.  In the 

written counteroffer, the owner must include information to support his or her proposed 

value, including the owner’s appraisal report of the property, if appropriate (TxDOT, 

2010d).  Once TxDOT receives the counteroffer, it is reviewed by someone in the 

regional TxDOT office who recommends it either be accepted or denied.  If the 

counteroffer is in excess of $50,000 per parcel, then the decision for approval or 

disapproval must come from TxDOT’s Right of Way (ROW) Division in Austin 

(TxDOT, 2010b).  Since TxDOT allows only one counteroffer to be presented during 

negotiation attempts, the administrative settlement is also used.  During these settlement 

hearings, the regions’ negotiators are provided with more flexibility to settle “minor 
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2010b).  However, if the owner once again rejects the offers presented during the 

administrative settlements, condemnation proceedings must commence. 

Special Commissioners’ Hearing 

If the offer is not accepted and negotiations are unsuccessful, then the agency uses 

its ED power and a Special Commissioners’ Hearing is scheduled.  The Special 

Commissioners are appointed by the court and are typically three disinterested 

landowners from the area (FHWA, 2006a).  The law requires that a Notice of Hearing be 

sent to both parties no later than 11 days prior to the hearing, not counting the day of it 

(TxDOT, 2010d).  Since often it takes six to twelve months from when the initial 

appraisal is conducted to the date of the hearing, the original appraiser is tasked with 

reappraising the parcel based on the current real estate values.  This appraisal is 

subsequently brought to the hearing, where the Special Commissioners decide on an 

appropriate worth of the parcel after listening to the two sides present evidence for what 

they feel is just compensation. This new value is known as a Commissioners’ Award 

(TxDOT, 2010d).  If either TxDOT or the owner files an objection to the Commissioners’ 

Award, then the proceedings move on to the courts.   

Court Trial 

If the Commissioners’ Award is rejected, a court date is arranged.  Even though 

valuation of the parcel has not been agreed to at this stage, TxDOT is still entitled to take 

possession of the parcel as soon as the amount of the Commissioners’ Award is deposited 

into the registry of the court (TxDOT, 2010d).  Thus, TxDOT can begin construction 

prior to knowing the exact value of the parcel.  This is beneficial for the agency because 

there can be a long delay between when the paperwork is filed requesting a trial and 
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when a judgment is declared due to court dockets being full.  At this point, TxDOT hires 

a new appraiser to get a second opinion on the value of the property.  During the 

research, one interviewee revealed that often the value of this latest appraisal is much 

greater than the initial offer for two reasons: time has caused inflation in real estate 

values and more information regarding the parcel has surfaced throughout the negotiation 

and Special Commissioners’ Hearing phases for why certain items should be 

compensated.  With this new appraised amount and the large time lapse before a court 

ruling, TxDOT continues negotiating with the property owner in the hopes of reaching a 

settlement.  If an agreement cannot be reached though, then the two parties ultimately end 

up in front of a judge, where his or her verdict is binding. 

Relocation  

After the property is officially in TxDOT’s possession, any obstruction into the 

R/W needs to be removed from the property.  In partial acquisition situations, this 

relocation phase has the potential to be quite simple, just remove whatever objects or 

improvements are in the R/W area and owners can continue living peacefully on their 

property.  However, it can be more complicated if the taking encompasses part or all of a 

habitable building.  In this instance, success requires planning.  Here, analysis of the 

location and size of those displaced needs to be completed as well as the desired moving 

schedule for all affected parcels.  The schedule needs to account for the Uniform Act’s 

stipulation that a Notice of Displacement be issued at least 90 days prior to the required 

vacating date (TxDOT, 2010c).  In addition to this guideline, the Uniform Act requires 

that displacees must be provided relocation payments and advisory assistance if federal 

funding is used at any point in the transportation project (TxDOT, 2010c).  There are 
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multiple types of payments that state DOTs are responsible for paying: both residential 

and non-residential moving and related expenses, residential replacement housing 

payments, and business reestablishment expenses and search costs (FHWA, 2009).  Thus, 

this step can be an expensive part of the acquisition process.  Once relocation has been 

completed, the R/W acquisition process concludes and construction can officially begin 

on the transportation project. 

CONDEMNATION RATES IN THE UNITED STATES AND TEXAS 

As the preceding section describes, ED begins as soon as negotiations and 

administrative settlements fail and the proper papers are filed with the court.  Even if the 

parcel is settled after filing the papers, the property is still considered being acquired 

through condemnation.  Thus, state condemnation rates are the number of properties that 

begin the ED track compared with the total number of parcels acquired by an agency for 

a given year.  Agencies are required to collect these quantities under the Uniform Act 

(Kades, 2008).  Table 1 provides average condemnation rates for all contiguous states in 

the 1990s and early 2000s from two sources.  Table 2 reflects data obtained during 

interviews with state DOT representatives and reflects their opinion for the state’s current 

condemnation rate.  Further information regarding the interviewees is discussed in 

Chapter 6.  
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Table 1:  Average Contiguous States’ Condemnation Rates  

State 

Avg. 
Condemnation 

Rate  
(1996-2002)1 

Avg. 
Condemnation 

Rate  
(1991-2005)2 

State 

Avg. 
Condemnation 

Rate  
(1996-2002)1 

Avg. 
Condemnation 

Rate  
(1991-2005)2 

NM 0.26% 1.70% OH 9.92% 9.60% 

CO 0.56% 0.80% NH 11.09% 12.10% 

WY 0.80% 0.40% NC 11.81% 11.70% 

ND 1.05% 0.70% IL 12.09% 13.20% 

SD 1.31% 1.30% MS 13.13% 8.40% 

MT 1.78% 1.10% TX 13.56% 15.80% 
MI 1.97% 2.00% LA 14.33% 15.60% 

MA 2.38% 21.50% MN 15.05% 15.30% 

NY 2.85% 2.90% UT 16.23% 11.80% 

DE 3.36% 3.50% ME 16.40% 18.60% 

GA 5.69% 5.20% WV 17.40% 20.90% 

OR 5.75% 10.30% VA 17.69% 13.40% 

ID 5.82% 2.90% TN 18.52% 18.60% 

NE 5.89% 6.40% SC 18.73% 17.00% 

WA 5.95% 5.20% AZ 19.97% 16.20% 

CA 6.10% 3.50% AL 20.33% 19.00% 

IN 6.23% 6.20% PA 22.16% 21.40% 

IA 6.47% 5.40% CT 24.12% 26.10% 

WI 6.64% 4.60% KY 24.26% 23.10% 

KS 8.38% 11.30% VT 25.52% 28.40% 

OK 9.36% 9.70% MD 26.41% 21.20% 

AR 9.49% 9.80% NJ 33.34% 33.90% 

MO 9.82% 9.30% FL 40.62% 36.00% 

NV 9.88% 11.20% RI 49.96% 33.30% 

 

                                                 
1 (Kockelman & Hakimi, 2005) 
2 (Kades, 2008) 



18 

Table 2:  Condemnation Rates that State Representatives Report for 2010  

State Condemnation Rate 
MI 2% 

MO 4% 

MD 5% 

CA 9% 

CO 10% 

FL 17.7% 

MN 18% 

VA 22% 

TX 23% 
PA 25.2% 

WA 29.9% 

When looking at the two tables, it is clear that Texas consistently ranks in the 

lower half of the states in terms of condemnation rates.  In Table 1, Texas places thirtieth 

out of the forty-eight contiguous states based on the lowest condemnation rate.  Table 2 

reflects a similar trend.  Out of the eleven states interviewed, Texas ranks ninth, showing 

that its rate has not improved in recent years.  In fact, the rate has increased considerably 

since the last poll in 2005, while states, such as Florida, have reduced their rates by half.  

According to the TxDOT Tracker, which is another source that tracks R/W acquisition 

for the state, in FY 2003, the state’s condemnation rate was only 4.9%, while in the 2009 

FY that rate significantly increased to 19.0% (TxDOT, 2010e).  When looking at Texas’s 

condemnation rate over this six year period, it results in about a 65% increase in ED 

filings each year or an overall increase by almost 390%.  This change has caused Texas’s 

position to go from the high thirtieth percentile to now a percentile in the high teens when 

compared with other states around the nation (as illustrated in Tables 1 and 2).  Thus, 

there is a need to solve this condemnation problem in Texas.  If other states’ 

condemnation rates can be substantially reduced, it is possible to also lower Texas’s rate. 
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REASONS FOR CONDEMNATION IN TEXAS 

As the previous section indicates, Texas is acquiring a larger percentage of 

parcels through condemnation than many other states.  This section will then look at 

some of the main reasons for high condemnation rate in order to better determine 

strategies to overcome them.  

Inevitable Causes 

Unfortunately, Texas occasionally encounters condemnation cases that are not 

easily avoided.  For instance, problems with the property’s title can result in ED.  Every 

so often, when someone dies the title to their property is questioned since there might not 

be anything established on record for who now owns the parcel.  In TxDOT, the ROW 

Division deals with this problem by notifying the public through newspaper ads that this 

property is going to be acquired and asking any potential family members to step 

forward, since due process of the law must be followed.  Another subject that often 

propels owners to enter into condemnation proceedings is because of an emotional tie 

they have with the property.  In the West Region in particular, land has been in the family 

for multiple generations and so owners feel a responsibility to keep the property intact to 

pass on to future generations.  This condemnation proceeding has nothing to do with the 

amount offered and is thus difficult for TxDOT to prevent.   

Similarly, TxDOT faces difficult to appease owners beside the GIWW.  This 

waterway is along the Gulf of Mexico coastline and runs from Brownsville, Texas to St. 

Marks, Florida.  It, coupled with the inland waterway system, acts as a connection 

between the gulf ports and the entire country (TxDOT, 2011).   Tasked with maintaining 

this major marine highway corridor, TxDOT must dredge the GIWW to pre-determined 
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dimensions for safe navigation of increasingly larger towboats and barges.  Through the 

dredging process, substantial material is built up that needs to be disposed of, requiring 

TxDOT to acquire neighboring parcels.  However, the surrounding land’s value presents 

a problem for TxDOT.  While not as scenic as typical beachfront properties, the GIWW 

is functional for recreational boating, fishing, windsurfing, and bird watching.  For this 

reason, it is an ideal location for major resort communities and it is a popular vacation 

destination (U.S. Army Engineer, 2010).  As the tourism industry and resort communities 

reap rewards from their location on the waterway, it makes it more difficult to entice 

them to accept an acquisition compared with a simple residential owner.  Similarly, some 

of the property needing to be acquired along the GIWW is controlled by politically 

connected corporations, which try to thwart the agency’s taking powers.  For instance, a 

large ranch has tried at least three separate times to pass harmful legislation for waterway 

interests that would block putting dredge material on private property in the area (Gulf 

Intracoastal Canal Association, 2003).  Faced with such difficult owners, TxDOT is 

sometimes forced to use their ED power to dispose of the dredge material.  These topics 

create obstacles for TxDOT being able to lower its condemnation rate. 

Preventable Causes 

While the previous causes of condemnation are not easily addressed, the 

following are more straightforward to resolve since they are associated with issues over 

payment.  One reason why parcels enter condemnation is due to disputes over how the 

partial taking affects the market value of the rest of the property.  In these situations, the 

owners and their representatives are not fighting over the actual land value that TxDOT is 

offering, but the damages to the remainder, since this is often more than the worth of the 
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land acquired.  As the valuation process is subjective, owners hope that by entering into 

condemnation they will receive a more just compensation.  Another valuation problem 

has to do with owning land for speculative investments.  Owners feel that by selling the 

parcel now, they will be deprived of possible future investment returns.  This fear of 

losing money on their investment pushes them to fight the state’s right to take power.  

These two payment disputes lead to condemnation; thus, offering more money to an 

owner upfront might appease them, while avoiding costly and timely court proceedings. 

Payment for access only parcels is another issue that has led to many 

condemnation cases.  Previously, despite the fact that Texas courts did not interpret this 

type of taking as material nor monetarily compensate an owner for it, many owners still 

did not relinquish their access rights to TxDOT without going through the court system.  

However, as Chapter 4 will discuss, Senate Bill number 18 (SB 18) now allows owners to 

be compensated for any takings that diminish access.  While this will require TxDOT to 

pay substantially more than it currently does, it could significantly lower the 

condemnation rate in Texas because owners no longer need to go to court for money. 

Other Considerations 

In addition to the aforementioned causes that propel an owner to take the agency 

to court, TxDOT also has internal organization problems that contribute to the high 

condemnation rate.  For instance, many respondents from the agency mentioned the lack 

of a large and qualified employee base, especially for appraisers.  While TxDOT strives 

to accurately appraise a property so they can present a property owner with an offer that 

best matches the parcel’s FMV, with the baby boomer generation retiring, there are not 

enough qualified appraisers available.  Unfortunately, a lot of the newly licensed and 
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certified appraisers are not experienced with partial acquisitions, the main type of 

acquisitions that TxDOT performs.  Partial acquisitions are often more complex than full 

takings because they result in damages to the remainder of the property, deal with access 

issues, and sometimes involve taking parts of structures.  Putting unqualified appraisers 

on these parcels can lead to valuations that owners do not agree with and thus court cases.   

Another challenge TxDOT faces with maintaining qualified fee appraisers is their 

salary.  According to an interviewee, TxDOT pays about $1,500 - $2,000 per appraisal, 

which accounts to about $150 per hour, while an appraiser hired by owners is often paid 

$250 - $300 per hour.  Accordingly, it is more enticing for well-qualified appraisers to 

work for owners than the agency, making it even more difficult for TxDOT to produce 

appraisals that match the FMV.  These employee concerns prompt more condemnation 

cases for the state due to the possibility of inaccurate valuations. 
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Chapter 4 – Review of Recent US and Texas Legal Cases 

Now that the need to lower condemnation cases has been presented, this chapter 

will review applicable laws, statutes, rules, and other DOT guidance that have an impact 

on ED and which need to be taken into account when proposing new strategies.  Also, in 

order to get a holistic approach on the court system’s perception towards takings law and 

ED, recent jurisprudence and court cases will be examined.  The chapter will begin with a 

discussion surrounding the issue of proper compensation for acquired property.  

Subsequently, as owners are increasingly suing agencies over the value of a property’s 

accessibility, this topic will be examined.  Next, the recent controversy surrounding the 

public use doctrine will be reviewed as it has been in the public eye for the last decade 

due to the Kelo v. City of New London U.S. Supreme Court’s landmark decision.  Finally, 

the chapter will conclude with a more specific look about how the 2011 State 

Legislature’s passage of an ED reform bill, SB 18, affects Texas.  Overall, this chapter 

will indicate that the course for condemnation law over the next few years will continue 

to be pervasive, dynamic, and occasionally contradicting, similar to its history.   

APPRAISAL AND VALUATION ISSUES 

While allowing the government to take property is not a new concept, the issue 

over proper compensation remains contentious and thus important to examine.  Acquiring 

property for government use has been in existence for centuries around the world.  So, 

when forming the United States, the Founding Fathers adopted the following principles in 

the Fifth Amendment to protect owners: “nor shall private property be taken for public 

use, without just compensation” (U.S. Bill of Rights, 1791).  Then, in 1970, the 

government created another more stringent federal law towards compensation.  As 
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discussed in Chapter 3, the Uniform Act ensures the fair and equitable treatment of 

people whose property is either acquired or who must move as a result of a federally 

funded transportation project.  This conduct includes paying owners for the FMV of their 

property as well as assisting in moving owners from their property if needed.  The 

government believes that these two laws will protect owners from being taken advantage 

of by agencies wanting to cut costs associated with the acquisition phase. 

Despite these two laws, disputes over the true FMV of a property continue to 

arise.  One reason for this is explored in a 2010 Journal of Legal Studies article by Yun-

Chien Chang.  The article describes how the author created a hedonic regression model 

using data from New York City between 1990 and 2002 to examine how closely 

compensation paid to residential properties in ED settlements approximates the FMV.  

From the 430 settlements used, Chang found that “more than 50 percent of these 

condemnees were compensated with less than FMV, about 40 percent received more than 

FMV, and less than 10 percent received FMV” (Chang, 2010).  Chang’s model illustrates 

that in New York City, compensation in ED settlements frequently differ from FMV.  

According to Chang, this could be due to the biasness and inaccuracies involved with the 

appraisal method, which is used nationwide.  Due to these inexactitudes, owners 

sometimes do not believe their property is correctly appraised and take the agency to 

court.   

In Texas 

As a result of the subjective nature of evaluating a parcel’s worth, there continue 

to be conflicts and legal disputes in Texas in regards to how to evaluate a property to 

maximize its highest and best use.  An early case regarding valuation concerns is seen in 
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the Supreme Court of Texas in 1962.  The conflict arose over the value of a taking of 

3.221 acres from a 104-acre tract owned by George Willey and his wife (State v. Willey, 

1962).  The Willey family believed that the highest and best use for their property should 

be its adaptability to become a residential or commercial subdivision, even though when 

the taking occurred in 1958, there had been no subdivision or development on the 

property.  This desire to be likened to a residential or commercial subdivision is due to its 

higher valuation per square foot as compared to an undeveloped plot.  Ultimately, the 

court ruled that an undivided tract of land cannot be assessed in the test of similarity as 

sales of subdivided lots because even if it is adaptable, the value of the land if subdivided 

is too speculative to be admitted as direct evidence for market value (State v. Willey, 

1962).   

Many years after this conflict, the Texas Supreme Court once again upheld this 

verdict in another valuation case concerning the ability to subdivide.  In the Sharboneau 

case, the agency’s appraiser considered the property as one tract and used the sales 

comparison approach for the valuation, while the owner’s appraiser considered the 

property using the subdivision development method.  Eventually, the court ruled that the 

subdivision analysis is invalid when determining the FMV of undeveloped land because 

it uses “only what the hypothetical developer would hypothetically pay to subdivide the 

property, and not what a developer would pay in the competitive risk filled marketplace 

of the real world” (City of Harlingen v. Estate of Sharboneau, 2001).  These two cases 

indicate that in Texas, the precedent has been to not allow undeveloped properties to be 

deemed as subdivisions when evaluating them. 

Despite these two rulings, in 2011, the Texas Supreme Court heard another 

condemnation case law regarding valuation, highest and best use, and methods of 
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appraisal.  In this case, the Laws family owned a large track of highway frontage property 

that the state wanted to acquire for constructing State Highway 130.  When appraising the 

property, the state valued the Laws property at $0.65 cents per square foot because the 

whole 185 acre tract was considered as one parcel instead of as subdivided tracts based 

on the state’s precedence (In Re State of Texas, Relator, 2011).  This price was 

considerably less than the smaller and differently configured neighboring tracts of land.  

Believing that this was not the FMV, the Laws took their case to court and also began 

dividing the frontage property into eight separate properties matching the prevailing size 

and configuration of neighboring parcels, which in turn made them ideal for operating 

businesses.  The subdivision took place because the family wanted to indicate explicitly 

that the highest and best use of the property is in fact commercial use (In Re State of 

Texas, Relator, 2011).  This direct action opposes the two earlier cases of Willey and 

Sharboneau, which were implicit examples and provided room for hypothetical and 

speculative conclusions. 

After being subdivided, the parcels were allocated among nine limited liability 

corporations owned by Laws’ family members, with no adjacent parcel being owned by 

the same entity.  This prompted the Special Commissioners’ to value each parcel 

individually, resulting in the taking amount increasing from the original $1,155,693 to 

$2,487,991 (In Re State of Texas, Relator, 2011).  Both the family and the state objected 

to the award and called for a new trial.  However, the owners filed motions to sever 

arguing as a single unit and insisting instead that a separate trial should be held for each 

parcel.  In August 2011, the Texas Supreme Court ruled that this would be a “clear waste 

of the resources of the State, the landowners, and the courts” and declined their request 

(In Re State of Texas, Relator, 2011).  The trial in regards to the final valuation amount 
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has not been set as of the writing of this thesis.  Nonetheless, this case demonstrates the 

contentious aspects that agencies must deal with when deciding highest and best use. 

Throughout The Country 

This issue is not confined to Texas, as other states have also experienced recent 

valuation problems.  For instance, in November 2010, a county Circuit Court in Virginia 

heard a case concerning the worth of a property obtained through ED.  The Virginia 

Department of Transportation (VDOT) sued a developer over what its properties were 

worth at “the time of the taking” because the real estate market had crashed between the 

time when the properties were appraised and when they were actually acquired through 

ED (O’Connell, 2010).  Ultimately, the court ordered excess and interest to be repaid to 

VDOT or $5.1 million of the original $24 million payment (O’Connell, 2010).  This 

indicates how difficult it is even for an agency to evaluate properties due to the constantly 

changing market conditions. 

ACCESS ONLY CONCERNS 

Contentious monetary issues also arise over the value of a property when a 

construction project affects the property’s access.  These types of parcels are known as 

“access only” because no physical property is actually acquired; however, it does affect 

the ingress or egress of a property on or off a public road, street, or highway, to any 

remaining property.  This issue has been especially prevalent in Texas over the past two 

decades and is partially responsible for its higher condemnation rate according to an 

interviewee.  As a result of the 1993 Texas Supreme Court ruling in State v. Schmidt, 

TxDOT has not had to compensate owners for access impairment.  This ruling overturned 

57 years of precedent and stated that owners are not entitled to compensation for 
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“diversion of traffic, increased circuity of travel to property, lessened visibility to 

passersby, or inconvenience of construction activities” because the “inconvenience and 

damage which a property owner suffers from these temporary obstructions are incident to 

city life and must be endured” (State v. Schmidt, 1993).  This ruling was then upheld 

over a decade later in the 2009 Texas Supreme Court case of State v. Bristol Hotel Asset 

Co.  In this suit, the hotel wanted $1.26 million for just compensation since the taking 

shortened two driveways and rendered a third unusable, which ultimately changed the 

traffic patterns within the hotel’s grounds and made the hotel a “riskier” investment 

property.  However, the Court held that the landowner is only entitled to compensation if 

the taking removes all reasonable access and since this was not the case, did not allow the 

hotel to be compensated (State v. Bristol Hotel Asset Co., 2009).  Based on these two 

court decisions, the standing in Texas for almost two decades was that the owner will 

only receive payment if condemnation substantially decreases access to roadways.   

However, as the “Reasons for Condemnation in Texas” section from Chapter 3 

alludes to, the passage of SB 18 reverses this precedence.  This law was ratified because 

the legislature felt that it is not the responsibility of specific property owners to bear all 

the costs of a public project.  Now, the legal threshold for access is increased and the law 

states that when estimating the “injury or benefit” the Special Commissioners need to 

include “a material impairment of direct access on or off the remaining property that 

affects the market value of the remaining property” (Texas Senate, 2011).  In other 

words, owners will now be due compensation for any diminished access instead of the 

earlier stance where compensation is only owed for substantially decreased access.   
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PUBLIC USE DOCTRINE 

In recent years, there have been several court cases and legislative changes over 

what constitutes as public use.  As mentioned in the problem statement, ED allows a 

governmental agency to take private property for public use as long as the owner is fairly 

compensated, where “public use” has traditionally been seen as virtually any project 

sanctioned by a governmental body (Lehman & Phelps, 2005).  Due to this broad 

category of projects, some owners believe that the government is exploiting the system 

and unfairly acquiring their property.  Consequently, more takings are ending up in front 

of a judge and many citizens are scrutinizing the ED process. 

Kelo v. City of New London 

The most recent debate concerning condemnation started due to the contentious 

U.S. Supreme Court case Kelo v. City of New London, which involved takings for 

economic development.  In 1998, the city of New London used ED to acquire land for 

redevelopment of a rundown area for pharmaceutical giant Pfizer.  The city justified its 

use of ED due to the promise of appreciable economic benefits to the community, such as 

new jobs and increased tax revenue.  It was thought that the Pfizer research facility would 

foster economic development and renew the financial stability of this previously 

depressed area.  However, the community questioned the validity of the city using ED for 

a private entity due to the “public use” restriction in the Takings Clause of the Fifth 

Amendment and refused to sell their property (Kelo v. City of New London Connecticut, 

2005).  The case eventually made it to the U.S. Supreme Court, where in 2005, the 

following decision was announced: that “public use” is already applied more broadly and 

naturally as “public purpose” and that the general benefits received from the 
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redevelopment’s plans for economic growth are permissible under this definition (Kelo v. 

City of New London Connecticut, 2005).  Similarly, the Court reaffirmed its existing 

legal precedent that a taking can be from one private entity to another providing the 

taking’s purpose is a public one (Salkin, 2009).  Thus, building on past Court cases, it 

was determined that the city did in fact have the right to acquire the property for Pfizer. 

Nationwide Consequence of Kelo 

Despite not introducing any new concepts, the effect of the Kelo ruling was a 

public backlash throughout the entire country.  When the Kelo opinion was released, 

public attentiveness and scrutiny was increased because people feared ED abuses.  In 

fact, in less than two years, 40 states had “passed eminent domain reforms, and hundreds 

of other bills have been proposed that would counter Kelo” (Salkin, 2009).  For instance, 

in Texas to protect landowner’s interests, Article 1, Section 17 of the state constitution 

was changed to read “‘public use’ does not include the taking of property under 

Subsection (a) of this section for transfer to a private entity for the primary purpose of 

economic development or enhancement of tax revenues” (Texas Legislature, 2009).  

Similarly, SB 18 now stipulates that in Texas:  

(b)  A governmental or private entity may not take private property through the 
use of eminent domain if the taking: (1)  confers a private benefit on a particular 
private party through the use of the property; (2)  is for a public use that is merely 
a pretext to confer a private benefit on a particular private party; (3)  is for 
economic development purposes, unless the economic development is a 
secondary purpose resulting from municipal community development or 
municipal urban renewal activities to eliminate an existing affirmative harm on 
society from slum or blighted areas (Texas Senate, 2011). 

There have also been numerous publications released by activists nationwide 

concerning the issue.  For instance, the Castle Coalition released the “Eminent Domain 
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Abuse Survival Guide,” which presents its readers with techniques on how to campaign 

against government takings by organizing a coalition and then creating disturbances 

(Castle Coalition, N.D.).  Similarly, other groups, such as the libertarian Institute for 

Justice and Stop EDA Coalition of New Jersey have an online presence to try to stop ED 

abuses.  By making publications and resources available online, it affects citizens in all 

states, despite their state’s stance after the famous ruling.   

The debate surrounding takings for economic development was especially 

prevalent in Ohio following the Kelo ruling.  In the court case of City of Norwood v. 

Horney, the Ohio Supreme Court in 2006 rejected the central holding of Kelo.  Similar to 

Kelo, the case began because the city allowed a private company to redevelop a part of 

the city where the annual revenues were expected to increase by almost $2 million.  The 

proposed urban renewal project targeted a portion of the city that although not considered 

blighted, had been severely altered from the 1960’s building of the interstate due to noise 

and light pollution (City of Norwood v. Horney, 2006).  Nonetheless, the city allowed the 

private company to take the properties and transform them into office and retail space, as 

well as apartments.  When this case originally began, the taking was considered lawful in 

both the trial and appellate courts; however, the Ohio Supreme Court overturned their 

opinions determining that although economic factors can be considered, they cannot by 

themselves be sufficient to justify the public use requirement of the Ohio Constitution 

(City of Norwood v. Horney, 2006).  This ruling went against the precedent set by the 

U.S. Supreme Court. 

In addition to the contentious atmosphere in Ohio, the Kelo ruling impacted other 

states’ R/W acquisition processes.  In Michigan and Missouri, the state legislatures 

wanted agencies, mainly the local municipalities, to have to pay more for acquisitions 
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because a lot of improvements and values are not compensable under the Uniform Act.  

The new law in both states is referred to as supercompensation by the FHWA and is 

discussed further in Chapter 6’s “Appraisal Phase” section.  In addition to this change, 

Texas was also effected, but to a lesser degree.  Now, TxDOT must send a copy of the 

Texas Attorney General’s “Landowner’s Bill of Rights” to parcel owners whose land 

may be acquired by ED.  According to TxDOT’s ROW Manual, this bill must be 

provided prior to or at the same time that any representative of TxDOT indicates that the 

agency has the power to use ED to acquire the property or no later than seven days before 

the final offer (TxDOT, 2010b).  Due to this time stipulation, the new provision slightly 

delays the acquisition schedule.   

Besides these states, the majority of the interviewees for this research feel that the 

Kelo ruling has very little direct effect over their state’s R/W acquisition process.  

However, they have witnessed an increased attention to ED cases since the Kelo decision, 

which has made states experience several controversial types of acquisition cases ending 

up in the courthouse and an increase in attorneys wanting to fight the agencies’ right to 

take property.  Overall, since these court cases and legislative changes occurred in the last 

decade, the debate surrounding takings for economic development is very prevalent and 

contentious. 

OTHER LEGAL ISSUES ARISING FROM SENATE BILL NUMBER 18: AN ACT RELATING 

TO THE USE OF EMINENT DOMAIN AUTHORITY 

The recent passage of SB 18 in the 82nd Texas Legislature and its going into effect 

on September 1st, 2011, has affected the way R/W is acquired in Texas.  Authored by 

Senator Craig Estes, SB 18 is an ED reform bill that places more power in the 
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landowners’ hands, creating new challenges for TxDOT when acquiring R/W for 

transportation related projects.  From its requiring an agency to now pay for access only 

parcels (as discussed in Chapter 3) to making an agency sell back a parcel on the 10th 

anniversary of its purchase if the project has not advanced to a certain point, the way 

TxDOT acquires properties has been modified. 

Buyback Provisions 

Similar to the new stipulation regarding compensating owners for access 

impairment to any remaining property, the requirement allowing for buybacks is also new 

for TxDOT and requires additional procedures to be established.  The law has amended 

the property code to entitle a person or his or her heirs, successors, or assigns to 

repurchase the property at the original purchase price on the acquisition’s 10th 

anniversary if no actual progress is made toward the public use for which it was acquired.  

Similarly, buybacks will be allowed if the property becomes “unnecessary for public use 

for which it was acquired, or a substantially similar public use” (Texas Senate, 2011).  

This new rule will affect TxDOT because previously, there were no limitations on project 

start dates.   

Provision of Information 

Amending property codes to require greater provision of information is another 

recent change for a condemning authority due to SB 18.  TxDOT must now wait longer, 

up to 14 days, before filing ED papers as well as must disclose any and all appraisal 

reports produced or acquired in the 10 years preceding the offer date to the owner.  This 

last stipulation also applies to the owner, meaning they must produce and acquire any 

appraisal report for TxDOT (Texas Senate, 2011).  This law arises from the Laws’ case 
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(as discussed in Chapter 4’s section titled “Appraisal and Valuation Issues”), because the 

condemnee filed an extensive request for information from the agency, asking for 

appraisals, value studies, and reports on the condemned property, work filed by the 

appraiser during initial valuations, and design plans and documents showing construction 

details on the property in question (In Re State, 2010).  Recognizing that this could be for 

the public’s benefit, the state legislature made it a standard state practice.  Due to this 

case, Texas now has more stringent laws regarding provision of information. 

Other SB 18 Constraints 

The last four major constraints from this bill do not directly impact TxDOT as the 

agency employed them prior to the new law.  Due to the Uniform Act, TxDOT is already 

required to make a bona fide offer before beginning condemnation procedures as well as 

to pay relocation assistance to displaced property owners (TxDOT, 2010c).  Thus these 

two topics apply mainly to other public condemning entities, such as cities.  Similarly, 

applying condemnation rules to all condemning entities does not affect TxDOT as its 

procedures are already one of the most stringent.  Also, preventing private property from 

being taken unless it is for a public use does not apply to TxDOT, since the agency’s 

transportation projects benefit the public.  Since TxDOT already implements four of the 

seven new requirements, it should focus its efforts on integrating the new laws in regards 

to access rights payments, provision of information, and property buybacks into its R/W 

acquisition process.  
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Chapter 5 - Descriptive Statistics on Factors Affecting Condemnation  

As mentioned in earlier chapters of this thesis, Texas has recently seen an increase 

in the share of parcels acquired through condemnation. This chapter will now look at the 

actual data from TxDOT to determine which regions are experiencing the highest percent 

of condemnation as well as highest cost difference between the appraisal value and the 

compensation paid to the owner.  The data sample used in the following analyses is 

extracted from TxDOT’s ROWIS source data from the Acquisition Section of the ROW 

Division on December 14th, 2010.  The statistics correspond to parcels acquired in Texas 

during FYs 2006 – 2010, where a FY is September 1st of the previous year to August 31st 

of the year stated.  For each Texas district, the sample includes information on the 

number of acquired parcels, how the parcel is acquired (such as via negotiation or 

condemnation), milestone values for the property (such as initial approved value and total 

compensation paid), and the percentage increase in payment. 

NATURE OF ACQUISITION 

This section examines the number of parcels that TxDOT acquires in a given year.  

Table 3 illustrates how the 8,761 parcels in the data set are distributed between TxDOT 

districts and regions.  During this five year period, 53% of the acquisitions were in the 

North Region, with 20% of the sample records occurring in the Dallas district, 10% in the 

Waco district and almost 9% from the Fort Worth district.  Similarly, the East Region’s 

Houston district accounts for almost 9% of the acquisitions. Those districts in bold 

correlate to the regions with the greatest number of takings and generally coincide with 

the state’s metropolises. 
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Table 3:  Locations of Data Set Parcels 

Region District 
Number of Parcels 

by District 
Number of 

Parcels by Region 

North 

Atlanta 270 

4,685 

Brownwood 142 

Dallas 1,762 

Fort Worth 766 

Paris 221 

Tyler 550 

Waco 836 

Wichita Falls 138 

South 

Austin 489 

2,026 

Corpus Christi 242 

Laredo 167 

Pharr 715 

San Antonio 302 

Yoakum 111 

East 

Beaumont 165 

1,588 
Bryan 162 

Houston 768 

Lufkin 493 

West 

Abilene 20 

462 

Amarillo 58 

Childress 172 

El Paso 84 

Lubbock 35 

Odessa 48 

San Angelo 45 

Now that the total number of parcels acquired over this five FY period has been 

established, the data needs to be aggregated based on how it is acquired.  In addition to 

the traditional methods of acquisition (either negotiation or condemnation), the state can 

also acquire a property through donations, option to purchase, the Texas Turnpike 

Authority or local public agencies.  Unlike the other categories, the compensation 
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information for these parcels is unknown and thus they cannot be included in the 

subsequent data analysis despite accounting for almost 20% of the acquisitions.  The 

following table indicates how many of these parcels occur in a given year as well as the 

total number of parcels acquired throughout Texas in each year.   

Table 4:  Number of Parcels Broken Down by Fiscal Year 

 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 

Total Parcels Acquired 2159 2508 1841 1183 1070 

Parcels Acquired by 
Other Means 

443 341 298 369 218 

 

Table 5 indicates the remaining possession methods used by Texas: negotiation 

through deed or administrative settlement and condemnation through the Special 

Commissioners’ Award or following objections.  The data is presented in percentages, 

which represent the share of parcels taken for a given category by region relative to the 

total number of parcels acquired throughout the given FY.  The average column’s 

percentages are based on the number of parcels taken into position for a given acquisition 

method (over all regions) divided by the total parcels acquired for that region and thus are 

not simply the average of the five columns for each FY.   

According to the table, most parcels being taken into possession are by negotiated 

deed, with an average of 50.8% over the past five years, with only 3.7% being taken 

through official court hearings due to objections being filed.  Over the past five FYs, this 

data has remained relatively consistent, indicating that it is possible to compare based on 

averages.  It is promising that the majority of TxDOT’s possessions are able to be settled 

outside of the court, but it still shows that there is room for improvement.   
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Table 5:  Percent of Parcels Taken Into Possession by Possession Type 

TAKEN INTO POSSESSION BY NEGOTIATED DEED 
Region FY 2006  FY 2007  FY 2008  FY 2009  FY 2010  Avg.  
North 27.8% 35.8% 24.7% 25.4% 33.9% 29.9% 
South 7.4% 7.7% 10.8% 7.7% 5.4% 8.0% 
East 9.7% 9.1% 9.6% 4.1% 11.1% 8.9% 
West 5.4% 3.9% 3.6% 3.9% 2.0% 4.0% 

TOTAL 50.4% 56.6% 49.6% 41.0% 52.4% 50.8% 
       

TAKEN INTO POSSESSION BY NEGOTIATED DEED, ADMINISTRATIVE 
SETTLEMENT 

Region FY 2006  FY 2007  FY 2008  FY 2009  FY 2010  Avg.  
North 8.0% 12.0% 11.4% 11.7% 13.7% 11.0% 
South 4.0% 4.1% 4.6% 4.2% 3.0% 4.1% 
East 4.1% 3.9% 4.0% 0.6% 1.4% 3.2% 
West 0.5% 0.3% 0.7% 0.3% 0.7% 0.5% 

TOTAL 16.7% 20.3% 21.0% 16.9% 18.9% 18.9% 
       

TAKEN INTO POSSESSION BY CONDEMNATION, SPECIAL 
COMMISSIONERS' AWARD 

Region FY 2006  FY 2007  FY 2008  FY 2009  FY 2010  Avg.  
North 2.4% 3.5% 5.5% 3.7% 5.7% 3.9% 
South 2.4% 1.6% 1.8% 0.3% 0.9% 1.6% 
East 2.8% 2.0% 1.9% 1.4% 0.7% 1.9% 
West 0.3% 0.2% 0.1% 0.2% 0.3% 0.2% 

TOTAL 7.8% 7.3% 9.5% 5.6% 7.7% 7.7% 
       

TAKEN INTO POSSESSION BY CONDEMNATION FOLLOWING 
OBJECTIONS 

Region FY 2006  FY 2007  FY 2008  FY 2009  FY 2010  Avg.  
North 1.5% 1.1% 3.9% 3.5% 0.6% 2.0% 
South 0.7% 0.3% 0.4% 0.5% 0.0% 0.4% 
East 2.4% 0.8% 0.7% 1.4% 0.1% 1.2% 
West 0.0% 0.0% 0.1% 0.0% 0.0% 0.0% 

TOTAL 4.7% 2.2% 5.2% 5.3% 0.7% 3.7% 

The table below segregates the data presented above based on which TxDOT 

region the taking occurs and whether the taking is through negotiation or condemnation. 

While the previous table indicates that only 3.7% of the parcels are acquired through the 



39 

court system, it is important to note that the condemnation rate is based on both the court 

proceedings as well as Special Commissioners’ Hearings, meaning the average rate for 

the five years is actually around 11.3% (as seen in Table 6).  This rate is different from 

rates mentioned in earlier chapters of this thesis because the sample data does not include 

parcels whose valuations have not been finalized.  In order to be recorded in the data set, 

TxDOT has to have some sort of conveyance on the property as well as a title policy.  

Since this can sometimes take months or years to obtain, those parcels are not accounted 

for in this situation and thus the condemnation percentages mentioned below are lower 

than other documents suggest. 

Table 6:  Total Percent of Parcels Acquired Throughout State and Average Percent of 

Parcels Acquired Through Negotiation or Condemnation in Each Region 

Region % Acquired 
Throughout State 

% Acquired by 
Negotiation Within 

Region 

% Acquired by 
Condemnation Within 

Region 
North 46.9% 76.5% 11.2% 

South 14.1% 52.3% 8.6% 

East 15.2% 66.9% 17.0% 

West 4.7% 85.1% 5.0% 

TOTAL 80.9% 69.6% 11.3% 

As the previous chart indicates, when excluding those parcels acquired by “other 

means” as discussed previously, the North and East Regions, at 46.9% and 15.2% 

respectively, on average over these five FYs are experiencing the most takings in Texas 

for transportation related projects.  Consequently, because these regions acquire more 

parcels, their use of condemnation compared to the total number of parcels acquired in 

the region is relatively high at 11.2% and 17.0% respectively.  Since these regions 

include highly dense populations like Dallas, Fort Worth, and Houston, more 
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construction is required in these areas to accommodate the growing population.  

Similarly, urban areas tend to have more variations in parcel values, more educated 

property owners, and easier access to legal representation, which all lead to a higher 

likelihood of condemnation.  Urban environments also allow for people to be closer to 

large employment centers and access their jobs, other destinations, and customers, 

making people less likely to want to give this up.  This opinion is further justified when 

observing that the rural West Region is only performing 4.7% of the state’s takings, with 

applying their ED authority on average 5.0% of the time.  Thus, a parcel’s location can 

help determine the possession method that TxDOT will use to acquire it. 

COST OF ACQUISITION 

This section describes the costs that Texas has had to pay parcel owners over the 

past five FYs for all 8,761 parcels it has acquired.  Since property owners are often not 

accepting of the original offer, TxDOT over the past five years has paid 27.2% more than 

the appraisal value for all properties acquired, as Table 7 indicates.  This percentage, 

known as the percent difference, is the change between the compensation ultimately paid 

to an owner and the initial appraised value divided by the original appraisal price.  This 

means that while the sum of all appraised properties is $863.3 million, TxDOT paid 

$1.098 billion, or $234.6 million more than expected.  This price escalation results in an 

average increase of almost $27,000 for each parcel acquired.  As the table indicates, the 

majority of the escalation occurs in the condemnation phases, either through the Special 

Commissioners’ Award or court processes.  Specifically, parcels acquired through the 

condemnation following objections phase account for an increase of $99.4 million, or 

42.2% of the total cost increase in payments to owners, highlighting the correlation 
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between the amount of fighting over the taking with TxDOT and money received.  This 

large increase associated with condemnation cases can be partly attributed to the 

attorneys.  Most likely, attorneys fighting TxDOT are on a contingency contract with the 

owners, meaning they have an incentive to continue fighting the agency to get as much 

money as possible for their clients because they too will reap those rewards.  

Table 7:  Summary of Parcel Valuations and Payments Made from FY 2006 – 2010 

Taken into Possession By: State's Approved 
Value 

Actual 
Compensation 

Percent 
Difference 

Negotiated Deed $471.3M $522.2M 10.8% 

Negotiated Deed, 
Administrative Settlement 

$188.8M $236.4M 25.2% 

Condemnation, Special 
Commissioners' Award 

$94.1M $130.8M 38.9% 

Condemnation Following 
Objections 

$109.0M $208.4M 91.2% 

Total $863.3M $1.098B 27.2% 

The following table presents the cost data as percent differences and is split 

according to the possession method TxDOT uses to acquire the property.  The averages 

within a given possession method are calculated by adding up the appraised value for all 

parcels and then dividing it by the total amount of money paid in the given region.  Both 

Tables 7 and 8 indicate that TxDOT is constantly paying considerably more for parcels 

going into condemnation after objections are filed than through negotiated deed, 91.2% 

compared to 10.8%.  This is further justification for why TxDOT needs to settle with the 

landowners outside of the courts.   
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Table 8:  Percent Difference in Payment versus Original Appraisal for Parcels by 

Possession Type 

TAKEN INTO POSSESSION BY NEGOTIATED DEED 
Region FY 2006 FY 2007 FY 2008 FY 2009  FY 2010 Avg.  
North 14.0% 6.7% 7.9% 11.3% 10.5% 9.2% 
South 6.8% 5.4% 22.1% 6.8% 7.7% 9.8% 
East 62.3% 0.3% 5.4% 12.1% 12.6% 22.6% 
West 2.8% 8.2% -1.5% 3.0% 3.3% 2.7% 

TOTAL 25.7% 5.8% 9.6% 10.6% 10.1% 10.8% 
       

TAKEN INTO POSSESSION BY NEGOTIATED DEED, 
ADMINISTRATIVE SETTLEMENT 

Region FY 2006 FY 2007 FY 2008 FY 2009  FY 2010 Avg.  
North 23.4% 22.5% 29.1% 30.4% 16.0% 25.2% 
South 22.1% 37.7% 19.3% 72.1% 17.2% 29.5% 
East 22.2% 29.1% 15.1% 37.3% 37.4% 22.9% 
West 2.8% 29.1% 91.6% 66.1% 10.7% 13.0% 

TOTAL 21.6% 26.9% 25.4% 36.8% 16.6% 25.2% 
       

TAKEN INTO POSSESSION BY CONDEMNATION, SPECIAL 
COMMISSIONERS' AWARD 

Region FY 2006 FY 2007 FY 2008 FY 2009  FY 2010 Avg.  
North 176.5% 34.2% 15.6% 10.5% 40.7% 29.0% 
South 85.6% 50.9% 90.5% 78.3% 37.1% 67.7% 
East 56.1% 1.3% 23.2% 9.1% 26.2% 43.4% 
West 2.9% 33.7% 26.8% 57.9% 52.9% 38.6% 

TOTAL 67.3% 30.8% 25.8% 12.4% 40.4% 38.9% 
       

TAKEN INTO POSSESSION BY CONDEMNATION FOLLOWING 
OBJECTIONS 

Region FY 2006 FY 2007 FY 2008 FY 2009  FY 2010 Avg.  
North 183.7% 113.9% 64.8% 52.1% 73.5% 70.8% 
South 120.4% 147.2% 3.1% 109.5% 0.0% 109.7% 
East 143.3% 208.6% 21.5% 49.8% 77.3% 115.2% 
West 25.0% 0.0% 53.3% 0.0% 0.0% 27.7% 

TOTAL 138.8% 168.3% 58.4% 54.3% 73.5% 91.2% 
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Table 9 then rearranges the data presented above based on which TxDOT region 

the taking occurs and whether the taking is through negotiation or condemnation.  When 

comparing these averages, it becomes clear that the East Region, at 48.6%, is paying 

considerably more than the original appraisal compared to the other regions.  The South 

and North Regions then pay the next highest amounts, with the West able to keep the 

payments to the owner close to the appraised amount at 9.4%.  As discussed in the 

previous section, the urbanized nature of the East, North, and South Regions could 

account for the higher payments being made in these areas.  After all, owners in urban 

environments are often more likely to seek out legal representatives to help them gain 

more money, which results in higher prices being paid out by TxDOT. 

Table 9:  Percent Difference in Payment versus Original Appraisal for Parcels 

Acquired Through Negotiation or Condemnation by Region 

Region Negotiation Condemnation Avg. 

North 12.9% 50.6% 20.4% 

South 16.8% 85.4% 28.6% 

East 22.7% 86.9% 48.6% 

West 5.4% 32.9%   9.4% 

TOTAL 14.9% 67.0% 27.2% 

When comparing the five main tables in this chapter (Tables 5-9), it becomes 

clear that condemnation is a problem in Texas.  After all, even though only 3.7% of the 

parcels from this data set are acquired by condemnation following objections, these plots 

account for 42.2% of the total payments that TxDOT pays to owners.  Another 

observation is that the more urbanized regions, like the East, are paying the most money 

above the original appraised value compared to the more rural West region.  Thus, when 

acquiring properties, TxDOT needs to be mindful of where the taking is occurring.
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Chapter 6 – Strategies Developed to Reduce the Condemnation Rate, 

Durations, and Costs in Texas  

Now that the need for reducing the condemnation rate in Texas has been 

established, this chapter describes the strategies that both state and federal agencies 

around the nation as well as some European countries are using to either lower their rates 

or decrease acquisition costs or durations.  By conducting literature reviews and 

interviews, 20 strategies to reduce Texas’s condemnation rate, costs, and durations for 

parcel acquisitions are revealed.  The strategies are categorized based on when they occur 

in the R/W acquisition process (planning, appraisal, acquisition, or relocation).  The 

explanation for each of the 20 strategies covers the definition, which agency uses it and 

how they use it, and its advantages and disadvantages. 

BACKGROUND ON HOW STRATEGIES ARE OBTAINED 

This section is comprised of material gathered during an extensive literature 

review and through interviews.  Eleven FHWA reports, five TxDOT manuals, and nine 

other publications act as the basis of the literature review for this section of the thesis.  

These publications focus on strategies used around the world as well as in the United 

States to improve issues related to condemnation.  In addition to the literature review, 

potential strategies are also uncovered by conducting several phone and in-person 

interviews.  Since the FHWA provides federal funds for many transportation related 

projects that the DOTs implement, they want the states to be able to reduce the costs and 

also time it takes to acquire property.  Thus, by conducting four phone interviews with 

their personnel, the research team can determine which strategies they recommend state 

DOTs follow.  While most state DOTs use some strategies that the FHWA recommends, 
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they also employ their own policies for reducing condemnation rates.  Thus, phone 

interviews are conducted with 12 employees from DOTs in California, Colorado, Florida, 

Maryland, Minnesota, Michigan, Missouri, Pennsylvania, Virginia, and Washington.  

Then, in order to gain an in-depth and holistic view of condemnation reducing strategies 

that Texas specifically uses, employees from three out of the four TxDOT regions are 

interviewed.  Although the fourth region was contacted multiple times for interviews, 

employees were unresponsive and thus their input is not included in this thesis.  In 

addition to the regional perspectives, contacting employees from TxDOT’s ROW 

Division also allows the research team to understand state policies.  A list of agency 

representatives interviewed for this thesis is located in Appendix B.  Due to promising 

that their answers will remain confidential, these representatives are only referred to as 

“the interviewee,” “interview subject,” “respondent,” or something similar throughout 

this thesis. Overall, the experience level of the respondents varies greatly.  R/W Agents 

are interviewed as well as R/W Managers, Directors of R/W, R/W Attorneys, and 

employees in many other fields related to the R/W acquisition process in order to get a 

holistic look at how to improve acquiring property for transportation projects. 

PLANNING PHASE 

Strategies need to be implemented in this initial phase of the R/W acquisition 

process because the planning stage sets the tone for the rest of the project.  After all, 

front-end planning gets people united early on in the construction phase and 

communication skills can help alleviate problems, such as disagreement over the taking 

of FMV of the parcel.  Thus, these two industry best practices should be implemented at 

TxDOT to ensure the project starts off successfully.   
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Front-End Planning 

In the planning phase, agencies strongly emphasize getting all key project 

stakeholders aligned early in the project in order to gain their input when defining the 

project scope.  Since the project scope is what the agency hopes to gain from the 

transportation project and what should be included in the project, it is imperative that this 

is outlined from the beginning.  In Minnesota, getting input from all of these participants 

early on allows them to determine the best way of accomplishing their project’s goal for 

the least amount of money.  During the research, one of the respondents mentioned that 

one way the DOT cuts down on costs is to get the project’s design defined up front so the 

R/W process can begin ahead of schedule.  After all, changing the design during the R/W 

acquisition process can result in the agency having to acquire parcels that were not 

previously going to be acquired and might render parcels already acquired as unusable.  

In order to reduce the number of design changes, R/W agents should be included during 

the preliminary design phase because they can identify properties that might cause 

condemnation problems, such as a partial taking of a structure, an area needing wetland 

mitigation, or a site containing hazardous material, and help the designers and engineers 

reroute the project to avoid these conflicted areas (TxDOT, 2010a).  By changing the 

route slightly, it might require acquiring more property, but at a significantly reduced cost 

and time.  Only a R/W employee will be able to identify these potential conflicts, which 

is why their involvement early on in the project is essential.  Thus, R/W takings can be 

minimized if the design is set early, which happens through early involvement of all team 

members. 
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Communication 

Both European countries and states within the United States feel that early 

communication with owners is beneficial to the R/W acquisition process.  Norway, 

Germany, the Netherlands, and England are sensitive to the needs of the property owner 

and so they encourage land owners to be involved before final R/W plans are completed 

(FHWA, 2002).  Their involvement is through an interview process, where the 

acquisition departments discuss the project’s impact on the property and also learn how 

the property is used by the owner (Moeller, et al., 2002).  In the United States, Missouri 

involves the property owners by holding a weeklong conference prior to initiating the 

project in order to facilitate the communication networks.  Other ways that state DOTs 

have communicated with the owners during this initial phase of the acquisition process is 

by having appraisers meet with them in person to discuss how the R/W acquisition 

process works.  After all, most property owners are used to the negotiated way properties 

are sold in the United States where a reduced offer comes in and then they counter with a 

higher value and theoretically the property’s true value is eventually reached.  With this 

process as their basis for property sales, owners often do not trust that the offer an agency 

presents is truly just compensation.  So, acquisition agents from the state must do a 

diligent job of explaining to the property owner that this is in fact a full FMV of the 

property in order to ensure the owners do not try to enter into an administrative 

settlement or even condemnation in the hopes of a higher value. 

APPRAISAL PHASE 

Strategies should also be implemented during this second stage in the R/W 

acquisition process when the land is appraised.  If TxDOT can prove to the owners that 

the appraised value is truly the FMV due to their agent’s appraisal abilities, then owners 
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are more likely to be satisfied with the offer and accept it.  This is beneficial to the 

agency because if an owner consents to the taking early on, then the acquisition phase 

will be brief and construction can begin sooner.  Thus, if TxDOT will apply these 

strategies to their R/W acquisition steps, then time and ultimately money can be saved. 

Well-Trained Appraisers 

Nationally, one strategy that is continuously emphasized for reducing 

condemnation cases during the appraisal process is the use of well-trained appraisers due 

to their ability to provide a quality initial offer to the landowner.  Due to the Uniform 

Act’s stipulation that owners must be offered just compensation for their land, it is 

imperative that agencies do not hire low-bid appraisers because a property owner might 

identify the valuation discrepancy and take the agency to court, which delays the 

construction project (FHWA, 2008).  Also, an interviewee mentioned that since owners 

might assume a staff appraiser will be more biased when evaluating parcels than an 

appraiser who also works for owners, TxDOT contracts with fee appraisers.  If TxDOT 

instead used staff to complete the appraisals, there is a fear that if the parcel goes to 

condemnation, a lawyer will be able to sway the jurors into a higher award by pointing 

out that the appraiser is on the DOT’s payroll and has an incentive to lower the valuation, 

even though this is prevented by the Uniform Act.  Since the acquiring agency’s 

representative can greatly affect whether an owner decides to take the matter to court, he 

or she should be well-versed in the valuation process. 

One way to ensure appraisers are well-educated is through certifications and 

licensing.  Based on Texas law, R/W staff and hired fee appraisers must be state certified 

or licensed by the Texas Appraiser Licensing and Certification Board.  Similarly, one 

respondent claims that appraisers must gain their accreditation through the Colorado Real 
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Estate Commission to become certified general appraisers.  In addition to being fully 

licensed, fee appraisers need to be educated on the nature of the take, what improvements 

should be considered, and what the agency expects to be contained in the appraisal.  This 

can be done through in-house training, on-the-job training, and classes offered by public 

and private entities on acquisition and relocation.  For instance, one interviewee 

mentioned that the Florida Department of Transportation (FDOT) offers regional training 

courses where they go through case studies for appraisers.  These courses are attended by 

in-house staff appraisers and review appraisers as well as community members who 

contract with the DOT.  Discussions revolve around a comparison between the initial 

appraisal and the amount paid and how to reduce these gaps by producing better 

appraisals.  Through this education process, appraisers are alerted to factors they should 

think about during valuations.  This allows FDOT to produce the highest supportable 

value for the initial appraisal to allow for good, solid offers to be presented to owners. 

As well as being knowledgeable, the fee appraiser’s experience should match the 

acquisition types because some parcels can be difficult to appraise, such as partial takings 

with substantial damages to the remainder.  In these situations, it is best to place someone 

with that background on those projects in order to get the best appraisal and accordingly 

offer possible.  However, experts, such as land planners, can also be hired to fill in the 

gaps where the appraiser is not qualified.  By following these standards, educated 

appraisers are more likely to determine the actual FMV of a property, which tends to 

eliminate the possibility of going to ED because an improvement is overlooked or not 

addressed properly.  Using qualified fee appraisers ensures Texas offers FMV for the 

land. 
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Appraisal Waiver 

In addition to the appraisers being well-qualified, the appraisal waiver is also 

endorsed by multiple national agencies.  The ability to use waivers has been around since 

the release of the Uniform Relocation Act Amendments of 1987.  This act allows for 

acquiring agencies to waive appraisals when the acquisition is through a sale, when the 

property has been donated, or when the property is of a low market value because the 

administrative costs should not be a high percentage of the value of the property being 

acquired (FHWA, 2007a).  In January 2005, the FHWA updated the rule contained in the 

Code of Federal Regulations (CFR), Title 49, 24.102(c)(2)(ii) to increase the low-value 

limit from the previous ceiling of $2,500 to $10,000.  Similarly, the waiver can be used 

on parcels up to $25,000 so long as approval is garnered from the federal funding agency 

and the owner is notified that he or she can request a full appraisal (FHWA, 2007a).  

However, since the waiver is not intended to become a commonly applied solution, each 

state’s cap is set so that only a percentage of the acquired parcels are covered.   

Agencies prefer using the waiver because it cuts down considerably on costs 

mainly due to the labor and time savings it provides by using abbreviated procedures to 

determine a valuation amount.  For instance, in a Florida study conducted back in 1998, a 

full appraisal cost about $6,000, while a waiver, which covers parcels up to $25,000, only 

cost $1,000 per parcel.  Similarly, the Pennsylvania Department of Transportation 

(PennDOT) discovered a waiver costs them only $100 versus $3,125 for a full appraisal 

(FHWA, 1999).  The cost savings are because the offer amount is based on an agent’s 

price estimate, which is only a single page report comprised of mathematical formulas to 

determine the land value, eliminating the formal appraisal and appraisal review process.  

This also saves the project time. Ultimately, many states use appraisal waivers to 

accelerate the acquisition process and save the agency money.   
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Despite the appraisal waiver being less formal than the traditional approach, 

owners have also been quite receptive to it because there is a quick turnaround between 

when communications begin and when the offer is presented.  In a pilot program 

conducted in multiple Florida districts, FDOT increased the waiver limit from $10,000 to 

$25,000 and saw negotiated settlement rates increase from 51.5% to 82.5%.  Other added 

bonuses on this project are the time savings of around 7,000 hours for each district, 

resulting in cost savings of about $1.1 million (FHWA, 2006b).  Michigan is another 

state that has the ability to use the waiver limit up to $25,000.  Like Florida, citizens in 

Michigan approve of the waiver because the Michigan Department of Transportation 

(MDOT) typically increases the valuation, giving the owner more money than if a full 

appraisal had been performed, according to an interviewee.  Overall, with waiver limits 

set at $25,000, most landowners approve of the process.  

Titling Issues 

Another tactic used on low-valued parcels to speed up the acquisition process has 

to do with title procedures.  During the interviews, one subject cited that in Maryland, 

when a parcel that is being acquired costs less than $10,000, a full title exam is not 

needed if the title deed can be furnished.  Similarly, the lead holders of the property, such 

as a bank, do not need to be contacted, entitling the property owner to the full payment.  

Before, on parcels where there is a mortgage, the Maryland State Highway 

Administration (MSHA) would have to include the bank’s name on the payment.  

However, due to how often loans are sold, by the time the settlement is prepared, the 

possessor of the parcel’s mortgage might also have changed and MSHA then has to waste 

precious time determining who now holds the note.  Besides saving time by changing the 

titling procedures, it also saves the agency money because mortgage and loan companies 
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are charging excessive amounts for title releases.  Despite the calculated risk the 

administration is taking by implementing the new policy due to the possibility of having 

to pay another party, it has been implemented for over eight years and has yet to 

encounter any problems.  However, in Texas a concern with this process is that the title 

may not be clear, causing title insurance to possibly not cover the cost of procedures to 

obtain a clean title for the acquired property.  Despite this possible barrier, changing 

titling procedures can save an agency time and money during the appraisal phase. 

ACQUISITION PHASE 

While each of the four stages mentioned at the beginning of this chapter are 

important, from a project scheduling and cost standpoint, the acquisition stage plays the 

most critical role in efficient and successful project implementation. This is because 

acquiring land through negotiation can be a prolonged experience and also does not 

always end successfully. When the negotiation process fails, the agency can acquire the 

property though ED, which typically leads to significant delays in land acquisition and 

cost increases.  Thus, there is a need to find strategies that can streamline this phase of 

the R/W acquisition process.   

Communication 

Even though communication with parcel owners should begin during the planning 

phase, it needs to continue into the procurement stage of the R/W acquisition process.  If 

negotiators really talk to and connect with an owner, then the landowner often is more 

receptive to the idea of selling.  Meeting with the owner and presenting the offer in 

person helps create this bond.  Similarly, by encouraging owners to contact a regional 

TxDOT ROW Office to discuss any issues they may have and by indicating the pitfalls of 

ED, such as the time commitment and the lawyer fees, owners might be more receptive to 
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working towards a settlement with TxDOT.  Resolving disputes in the office saves 

considerable time compared to fighting in the Special Commissioners’ Hearing or in 

court (Caldas, Le, & Al Halabi, 2009).  Similarly, maintaining a relationship and treating 

the owner well is crucial because as soon as relations are broken, there is a tendency for 

things to quickly fall apart.   

The way other state agencies, such as PennDOT, have been able to effectively 

preserve relationships is by hiring trustworthy employees who are capable of answering 

most questions and concerns that an owner presents, according to an agency 

representative.  By being friendly and working with the owners, an amicable solution for 

the parcel’s valuation can be attained without having to go through ED.  While the most 

effective answers come from on-the-job training and education, negotiators can also gain 

an owner’s trust by being honest when they do not know an answer, contacting the 

appropriate experts, and then getting back to the owner with the correct response.  If R/W 

staff attempt to answer questions outside of their education, they might end up relaying 

incorrect information to the owners, which can ultimately delay the acquisition and ruin 

the agency’s reputation (Caldas, et al., 2006).  Also, it is important to note here that 

potential problems can arise if too many people contact the owner because opposing 

information can be promised and also the owner may become overwhelmed in dealing 

with multiple parties, and so a single point person is ideal.  Thus, by being straight-

forward and honest with owners during the acquisition phase, agencies can gain the 

owner’s trust to prove that the appraisal offer is valid.  

Well-Trained Negotiators 

In order to effectively work with the owners, negotiators must be competent and 

personable.  TxDOT should provide mentoring services so less experienced negotiators 
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can learn from the more seasoned ones.  Quarterly in-house training opportunities also 

help educate negotiators.  At these gatherings, negotiators can meet with the acquisition 

team and review policies and procedures that should be followed.  Also, role-playing 

should happen so negotiators can practice effective conversations with owners.  By being 

able to successfully talk to owners, they can address any immediate concerns of the 

landowner and also gain the owner’s trust, helping to lower the agency’s condemnation 

rate.  The main downside to these training practices is that their impact is difficult to 

measure and quantify.  However, ultimately, trust is obtained early on by sharing 

everything with owners, like the appraisal report, and ensuring them that TxDOT is not 

trying to trick them into a lower value.  

Single Appraiser/Negotiator 

One way that states ensure consistent information is relayed to the owners is to 

use the same appraiser and negotiator on parcels valued up to $10,000.  This policy is set 

forth under the amended Uniform Act section 49 CFR 24.102(n).   Due to a fear that 

there may be a conflict of interest, the limit is set at $10,000 nationally and a review of 

the appraisal must be performed prior to negotiations (FHWA, 2010).  The review 

appraiser for a parcel then should not be involved in its negotiations to ensure the owner 

is receiving the FMV for his or her property.  One of the benefits for the California 

Department of Transportation of using only one person to communicate details to the 

owner is that the owner-agency relationship is enhanced and it ensures what is promised 

to the owner is delivered.  Another noticeable benefit that a respondent acknowledges is 

that it allows for a limited staff to be used on remote location projects.  Instead of having 

to relocate two agents, only one is needed to perform the acquisitions, saving the project 

money.  Using a single negotiator and appraiser allows for smaller project teams and 
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better relationships with the owner. 

Administrative Settlement Freedom 

If the owner does not agree to the initial offer, administrative settlement freedom 

allows an agency to further negotiate over minor valuation differences in the hopes that 

the property can still be acquired by deed instead of moving forward with the ED process.  

Since the evaluation of land is not completely accurate, many state DOTs aggressively 

pursue settlement negotiations as a way to work with the owner towards a fair value for 

the property because of the time and cost savings it affords in comparison to court cases.  

For instance, one of the interviewees mentioned that in Texas, once owners present 

TxDOT with a written counteroffer, regions have the ability to increase a parcel value to 

around 15-20%.  VDOT also provides large settlement freedom by being able to 

negotiate on up to 10% of the approved appraisal amount or more if significant findings 

are discovered during talks with the owner, according to an interview subject.  

Pennsylvania also uses the settlement hearings because it speeds up the acquisition 

process.  During the interviews, one person reveals that District Administrators have the 

ability to add up to $50,000 to settle a claim, while a District Executive can approve 

additions up to $100,000 per parcel.  Anything above this amount must be approved at 

the headquarters.  These large settlement amounts provide the districts with freedom and 

flexibility to keep them out of court.  Due to the inexactness of the appraisal process, 

numerous agencies have the ability to increase the appraisal amount. 

Many states that are required to pay legal fees for the opposing side also use this 

strategy.  In Colorado, the incentive to settle prior to court is because if the final award is 

30% higher than the original offer, the landowner’s attorney fees must also be paid.  

Similarly, due to Michigan’s condemnation law, the DOT has to pay all owner court costs 
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up to 1/3 of the initial offer.  Since filing a condemnation case costs about two to three 

times the original offer, it is in MDOT’s best interest to be very open in negotiations.  

Minnesota is another state that has to pay attorney fees.  After paying over $1,000,000 in 

fees in 2009, its DOT now uses more forceful negotiations and settlements during the 

direct purchase phase to avoid costly payments.  Missouri has also realized the cost 

benefits of practicing settlement negotiations because its condemnation proceedings cost 

about $5,000 per parcel.  Due to the high cost of court, approval from the central office is 

needed prior to filing ED and the Missouri Department of Transportation (MoDOT) will 

not move forward with condemnation on parcels valued below $10,000.  In addition to 

the cost of the court case, MoDOT is also concerned with the time it takes to make a 

judgment.  All of these states heavily emphasize using administrative settlements because 

of the flexibility it affords and its cost and time savings as compared to court sessions. 

Voluntary Mediation 

Voluntary mediation proceedings also help avoid going through the court system 

to acquire properties.  During these events, which can occur sooner than court and take 

less time to complete, an independent mediator works with both sides to come up with an 

amicable solution to the valuation problem.  In addition to the time and monetary savings 

associated with avoiding court, Missouri, Virginia, and Washington see additional cost 

savings since lawyers do not need to be at this informal setting.  Instead, the session 

begins with both the property owner and the agency representatives being present to 

discuss their concerns to the mediator.  After presenting the issues, the participants can 

either split into two different rooms with the mediator going back and forth between the 

groups or they can remain in the same room dealing with the disputes in person by 

gaining input from this neutral third party.  By being an independent party, the mediator 



 

57 

can voice opinions from an impartial standpoint.  These summits help reduce the 

condemnation rate because the mediator can provide agreeable and unbiased solutions to 

appease both parties and also save time and money since the acquisition process is 

accelerated. 

Board Property Review/Special Commissioners’ Hearings 

Impartial parties are also used in Board Property Reviews and Special 

Commissioners’ Hearings to determine fair solutions to valuation concerns over land 

once ED papers are filed.  Some regions in Texas enjoy the time savings from this 

strategy because it is easier to schedule than court and can begin as early as 20 days from 

when the boards are selected.  While both boards are made up of three disinterested 

landowners from the county with the dispute, Maryland’s Board Property Reviews are 

more specific on the board’s makeup, requiring it to contain an engineer, attorney, and 

farmer so the members are accustomed to the R/W process and area land values.  The 

other difference from Texas’s Special Commissioners’ Hearing that was highlighted 

during an interview is that Maryland’s board is required to perform a site visit to the 

property, which must be an unimproved plot of land.  Then, the board and 

Commissioners hear both sides of the case and decide on an appropriate award, which 

becomes binding if appeals are not made within an allotted time frame.  Since the board 

is made up of a group of their peers, property owners feel more comfortable and do not 

need to hire expensive lawyers or appraisers to help justify their stance.  Also, while the 

government agency might not be able to justify compensation for something, the board 

has that authority.  Despite these benefits, as mentioned in the “Overview of TxDOT 

Right-of-Way Acquisition Process” section from Chapter 3, in Texas, this strategy is only 

used after ED papers are filed, thus a state’s condemnation rate is not affected by its 
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implementation, but it does help to eliminate timely and costly court proceedings.  

Through the Board Property Review, problems are discussed in a neutral environment, 

cutting down on the number of parcels going to court, which saves time and money. 

Acquisition Incentives 

Another strategy used to entice property owners to avoid court is acquisition 

incentives.  An acquisition incentive is offering the property owner, ideally of a non-

complex parcel or one without complicated relocation issues, more than the FMV of the 

property in exchange for a quick settlement.  In order to work effectively and to treat all 

parties equally, the monetary incentive must be presented to all property owners affected 

by a project.  The FHWA’s document 23 CFR 710.203(b)(2)(ii) gives authority to use 

this economic motivator (FHWA, 2006c) and even though it entails payments above just 

compensation for the parcel, it does not require a change to Texas’s stature prior to 

implementation.  The incentive amount can either be based on a percentage of the initial 

appraisal or on when the offer is accepted, but is made available only for a short period of 

time and withdrawn as soon as ED papers are filed.  Once the hearing begins, the agency 

litigates from the FMV versus the FMV plus the incentive amount.   By removing the 

incentive from the offer once ED begins, there is a risk to the landowner that he or she 

may not recoup the amount offered in the incentive.  Since it encourages quick 

acceptance of the offer, which allows personnel hours to be re-directed elsewhere and 

saves the project in construction costs, it should only be used when the project acquisition 

timetable is constrained (FHWA, 2006c).  Another reason why it should not be used on 

all acquisitions is that while the extra payment can come from federal funds, it does not 

increase the amount of funds the state will receive.  Despite this, acquisition incentives 

are a way to entice owners to avoid costly and lengthy court sessions.  
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Florida saw these benefits during its acquisition incentive pilot program, which is 

now a permanent fixture in the FDOT R/W Manual for use on time-sensitive projects.  

Based on state law, FDOT is required to pay all legal and expert fees for the owner in 

court, meaning there is no motivation for owners to settle ahead of time.  However, 

FDOT pays around $20,000 for the trial alone, making the agency want to avoid 

condemnation cases.  FDOT believes that offering incentive awards help with this.  The 

pilot program started in 2003 in three districts.  In order to determine valid incentive 

offers, FDOT continually analyzes what it pays for cases going to court and then bases 

the tiers on a percentage of that amount coupled with the original appraisal value, as seen 

in Table 10.  This means that a property worth $16,000 is offered an incentive amount of 

$8,775, which is calculated in the following manner: $6,375 + 40% * ($16,000-$10,000) 

= $8,775.  By agreeing to a quick settlement, the owners of this parcel will thus be 

compensated $24,775.  Because of this generous payment, the pilot program was quite 

successful.  In fact, within the three districts, it minimized litigation and associated costs 

by 11-19%, saving between $27.3 and $65.4 million per year.  In addition to the 

monetary benefits, it cut the R/W acquisition schedule roughly in half (FHWA, 2006b).  

The time and cost savings that FDOT has experienced are valid reasons for offering 

acquisition incentives on projects with constrained schedules. 
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Table 10:  Table FDOT Uses to Determine Incentive Amounts3 

Approved Appraisal 
Between 

Additional 
Compensation 

% Taken on Amount 
Over 

$0 - $1,000 $1,000 - 

$1,000 - $2,500 $1,000 + 83.3% $1,000 

$2,500 - $5,000 $2,250 + 70% $2,500 

$5,000 - $7,500 $4,000 + 50% $5,000 

$7,500 - $10,000 $5,250 + 45% $7,500 

$10,000 - $20,000 $6,375 + 40% $10,000 

$20,000 - $30,000 $10,375 + 35% $20,000 

$30,000 - $100,000 $13,875 + 32.5% $30,000 

$100,000 - $300,000 $36,625 + 30% $100,000 

$300,000 - $513,500 $96,625 + 25% $300,000 

$513,500 + $150,000 - 

Supercompensation 

Another strategy that uses additional payment above the FMV for the purchase of 

land is supercompensation.  In this situation, owners are automatically offered an 

additional 25% of the parcel’s value if the taking is within 300 feet of their home and 

50% more if the property has been in the same extended family for over 50 years 

(MoDOT, 2007).  A downside of the strategy is that it must be state mandated, which 

requires a change to the Texas statute and legislative action.  Another disadvantage stems 

from this payment being obligatory because there is a fear that it will develop a standard 

to pay more than the FMV for all parcels, increasing future project prices.  While the 

amount that exceeds the FMV is eligible for reimbursement through federal funds, it does 

not increase the amount or availability of funding (FHWA, 2007b).  Instead, paying these 

fees reduces the funds available for other transportation purposes within the state.  

                                                 

3 (FHWA, 2006b) 
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However, unlike traditional acquisition cases where the relocation payment is in addition 

to the approved offer, supercompensation payments cover the value of the property, 

administrative payments, relocation payments, and moving costs.  Since it lumps all 

payments made to the property owner into one, the disbursed amount ends up being 

comparable, although still slightly higher, than the previous payments for the FMV plus 

relocation expenses.   

Legislatures in Minnesota and Michigan added this provision to their state 

constitutions in the hope that by offering extra money to the landowners, they will be 

more content with having to sell their property.  In Michigan, very little negotiation is 

needed in order to acquire these parcels as most people who are offered the bonus sign 

over the parcel immediately.  In fact, no single family residence has been condemned 

since passing the regulation.  On the other hand, in Missouri, where the additional 

compensation is only gained through condemnation, acquiring R/W has become much 

more difficult since this legislature passed.  Now, in order to avoid condemnation, 

MoDOT verbally offers the additional amount during administrative settlements because 

otherwise owners will hold out and delay the acquisition process in order to obtain this 

payment.  Depending on how the supercompensation process is setup, a state’s 

condemnation rate can be significantly reduced, saving time.  

Possession and Use Agreement 

Another tactic that speeds up the acquisition process is the Possession and Use 

Agreement.  Under this contract, if the owner agrees to the taking by a certain date, he or 

she gets the initial appraisal amount of the parcel plus a small bonus up front.  In 

exchange, the agency acquires the property prior to settling with the owner on the 

parcel’s worth, allowing construction to begin earlier.  After the agreement is signed by 



 

62 

the owner, another 60-90 days are provided for negotiation, but if a final value cannot be 

agreed upon, the agency will file for ED, according to one agency representative.  This is 

unfortunately a disadvantage of the strategy since avoiding costly condemnation 

proceedings are not encouraged or a prerequisite to receiving the bonus amount.  

However, once the value is determined, either through settlement, Special 

Commissioners’ Hearing, or court, the appraisal amount previously paid is credited off of 

the final award, while the extra money, known as a onetime advanced rental payment, is 

simply considered a bonus to the owners for signing over their property early.  By getting 

access to the property much earlier, the project can be built in advance of traditional right 

of entry scenarios.  Recently, this agreement was offered to all of the owners affected by 

the Interstate 35 construction project in Waco, Texas due to the time sensitive nature of 

the project.  The bonus payment for this particular project was 6% above the approved 

appraisal amount with a minimum payment of $3,000 and a maximum of $12,000, 

according to one of the employees interviewed.  While numerous reasons have caused the 

condemnation rate to not change considerably along this corridor, TxDOT was able to 

move forward earlier with the project, a notable benefit. 

Option to Purchase 

Speeding up the acquisition process is also the goal of the Option to Purchase 

Agreement.  Since parcels cannot be bought prior to the property or project being 

environmentally cleared or until the necessary environmental justice has been completed, 

there is a time constraint for advanced land acquisition.  To bypass this restriction, R/W 

agents in some Texas regions go to landowners as soon as the schematic design is 

approved, trying to get them to give the agency the right to purchase the property in the 

future.  Since purchasing the land cannot legally be done at that time, they offer the 
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landowner a percentage of the asking price upfront to not sell to anyone else, to not 

further develop the land, and to not go to ED when the acquisition process starts, thus 

preserving future transportation corridors.  The property’s value is either determined 

when the option is purchased or when the actual property is purchased.  This agreement 

can be risky though if the land’s price is negotiated during the purchase of the option and 

signing of the contract because it is impossible to accurately predict which direction the 

real estate market will go in the future.  This means that the agreed upon price can be 

either inflated or deflated by the time the parcel is purchased, losing money for one party.  

Nonetheless, by agreeing to these conditions, the owner is given a monetary incentive in 

exchange for avoiding ED proceedings. 

Early Acquisition of R/W 

One strategy states use that does not involve paying the owners anything extra is 

advanced land acquisition.  Similar to the option to purchase strategy, early acquisition of 

R/W allows state DOTs to look at their five or ten year plans and start acquiring property 

that is for sale along the proposed construction corridors, saving time once the acquisition 

phase actually begins.  Since the acquisition takes place prior to when the property is 

needed, sales can only be done on a voluntary basis, meaning condemnation is not an 

option.  Also, due to the National Environmental Policy Act, an agency is not allowed to 

acquire land without first performing an Environmental Impact Statement (TxDOT, 

2010b), which is where the property or project is cleared environmentally or until 

necessary environmental justice has been completed. Similarly, with the passage of SB 

18 in the 82nd Texas Legislature, the project must be started within 10 years of buying the 

property or the property owner can repurchase the taken property for the original price or 

the market value, whichever is less (Texas Senate, 2011).  Thus, the taking cannot be 
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done too prematurely.  Both of these restrictions put a constraint on how early the 

advanced land acquisition can be performed.   

Nonetheless, there are many benefits to using this strategy.  For instance, 

acquiring parcels early in the planning process, prior to speculations increasing R/W 

costs, can result in substantial monetary savings (Aultman & Lari, 2009).  Also, this 

approach is especially beneficial for Maryland in instances where vacant land is owned 

by developers because then MSHA can buy it prior to it becoming developed, which 

costs more money due to the payment for improvements and relocation of people and/or 

businesses.  Besides taking only empty land early, an interview subject mentioned that 

Minnesota’s DOT also acquires fully developed parcels and then lets out the property 

until it is needed, paying the county 15% of the rent’s revenue in lieu of the residence’s 

tax rolls.  Not only does this raise revenues for the state, it also appeases owners because 

they are able to stay on their land longer.  By doing early acquisitions, DOTs can raise 

and save money and expedite the acquisition schedule, while avoiding condemnation. 

Start Paperwork During Waiting Period 

Another way to speed up the acquisition process is by starting paperwork during 

waiting periods.  By law, TxDOT is now required to give the owner at least 14 days 

between sending the offer letter and filing ED papers if it is known that the owner is 

unwilling to negotiate (Texas Senate, 2011).  During this waiting period, the ED papers 

and packages can start to be prepared so as soon as the necessary time has elapsed, the 

documents can be submitted to the Transportation Commission and ED can proceed 

faster.  However, this strategy is only useful if an agent knows that the owner is unwilling 

to settle because otherwise the time can be spent in negotiations. 
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Land Exchanges 

The final proposed strategy for encouraging parcel owners to let the agency 

acquire their property is land exchanges or property swaps.  Essentially, this involves an 

agency exchanging surplus property for the desired land.  One respondent reports that the 

extra property is acquired either during realignment of curves on a roadway or through 

normal selling procedures, since condemnation authority is only permitted for properties 

associated with a specific project.  Unfortunately, this strategy requires that the agency 

retain a stockpile of land, which can be expensive, and also that the excess land must be 

appealing to an owner.  Nonetheless, some areas in Texas encourage this practice because 

it keeps resources within the district, according to one interview subject.  For instance, if 

a business needs to be relocated due to the taking, offering it property in another part of 

the district will allow for the district to continue receiving its tax stream.  Despite the 

benefits to the agency, these proceedings must be initiated by the landowner because 

agencies typically only offer the monetary value of the parcel and the damages to the 

remainder.  An interview subject points out that one type of property owner who requests 

land exchanges is someone who is willing to sell his or her property for the transportation 

project, but due to tax purposes, does not want monetary compensation.  Another owner 

affected by a current construction project who might want the exchange is one whose 

land was taken during a previous transportation project and under the new project some 

of the original land can be returned.  Overall, TxDOT is accepting of this strategy 

because it provides another facet to appease owners, reducing the likelihood of going to 

condemnation. 
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RELOCATION PHASE 

Due to having to relocate individuals, this phase can be quite expensive.  The 

following three strategies present ways to reduce the time involved with relocating 

individuals, which ultimately translates into cost savings, benefitting the project’s bottom 

line.  Surprisingly, even when monetary incentives are offered to owners, the project still 

can save money.  Thus, these strategies should be employed at TxDOT to help with the 

relocation phase. 

Relocation Incentive 

Monetary benefits during the relocation process are common among state DOTs 

in order to accelerate the acquisition process.  Like the acquisition incentive mentioned in 

the “Acquisition Phase” portion of this chapter, relocation incentives are permitted by 23 

CFR 710.203(b)(2)(ii) (FHWA, 2010).  Similarly, it provides owners with an additional 

compensation on top of the relocation payment to help with the moving process, while 

not increasing state federal funds.  The difference between acquisition and relocation 

incentives is how to apply for the money.  In this case, the extra money is given if an 

occupant agrees to an earlier move date than is required by law.  Based on current rules, a 

tenant is given 30 days to move and an owner has 90 days to relocate since moving 

requires a lot of time and planning (TxDOT, 2010c).  By accepting the relocation 

incentive, the occupant agrees to vacate the property sooner.  To be truly successful, it is 

necessary for the incentive to be offered to all parcel owners affected by the project.  The 

hope is that the majority of the landowners will accept the incentive so construction can 

start and end ahead of time, which ultimately benefits the public because the road can be 

used earlier.  Despite being able to advance when a transportation project opens, the 

incentive should be used only on select projects.  If offered on most projects, incentives 
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will become expected by the owners, which will subsequently raise the standard for what 

FMV of a property truly is since the payments will always be greater than just 

compensation. 

Many states around the nation have benefited from this incentive program.  

Missouri performed a pilot program during expansion of the Lambert-St. Louis 

International Airport due to the need to vacate four buildings by the end of November, 

2001, which was over a month earlier than when the tenants were required to vacate in 

January 2002.  Had the property not been vacated by the desired date, the construction 

company would have needed to pay $150,000 in delay costs.  To avoid this penalty, the 

occupants were offered $2,000 to move by October 31, 2001 and $1,000 to relocate by 

the company’s November deadline (Robison, 2003).  In addition to the monetary bonus, 

occupants who needed provisional housing were also given the option to relocate 

temporarily to a vacant unit within the same complex with both moving expenses being 

compensated.  Based on these incentives, for less than $30,000, all sixteen tenants inside 

the buildings were vacated in time (Robison, 2003).  On a South Florida Water 

Management pilot project, the incentive amount was again split based on the resident’s 

moving and acceptance dates.  By agreeing to the offer within 30 days and then vacating 

the property before 30 days from the date of closing, the owner was given either 25% of 

the appraised value or $5,000.  The offer was split in half if the owner consented within 

31-60 days and left the property within 30 days of the acceptance.  Given this monetary 

motivation, 94% of the owners accepted within 30 days, which was remarkable for a state 

where the negotiated rate used to be on average around 50% (FHWA, 2006b).  Both 

Florida and Missouri saw amazing acceptance rates by employing this strategy. 

Virginia saw similar success with relocation incentives on its Woodrow Wilson 

pilot program and subsequently incorporated it into its R/W manual to use on a project 
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specific basis.  During this project, the acquisition team needed to acquire 333 units, so 

they offered $4,000 if the occupant moved within 30 days and $2,000 if it took 31-60 

days to relocate (FHWA, 2006b).  Overall, the incentives resulted in an acceptance rate 

of 88% within 30 days and an additional 5% within 60 days and cost about $1.2 million, 

which was only 0.2% of the overall project cost.  The cost of the program is justified 

because it cut about 6-9 months off of the project, saving the agency $4.8 million in labor 

payments (FHWA, 2006b).  The amounts presented were thought to be fair since 

apartments were readily available in the area.  If VDOT needs to acquire homes, they will 

still use this program but will increase the bonus payment because occupants most likely 

will have to move twice: first into temporary quarters and then the final property.  

Ultimately, the incentives have to be large enough to justify possibly moving twice. 

In addition to offering a relocation incentive program, Virginia also has tried a 

specialized program designed specifically for businesses.  Like the traditional relocation 

incentive program, it is designed to speed up the acquisition process by having 

landowners move earlier than the 90 day permitted time.  The main difference with this 

pilot program though is that the bonus amounts are much greater: $100,000 if move 

within 30 days and $50,000 if move within 60 days.  The amounts are considerably 

higher than the other program because it is more complex for a business to relocate than a 

residence.  Despite offering such high amounts, a state employee does not believe the 

initial pilot program was as successful as their regular relocation incentive program for 

two reasons: it is more difficult to find replacement locations for businesses than 

residences and all businesses should not have been offered the same bonus payment.  On 

future projects, Virginia will implement the program on a tiered system based on the 

business type and the income it generates.  Regardless of the problems VDOT 
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encountered in the initial implementation, the agency is still hopeful that it will be 

beneficial to the acquisition process and plans to use it more in the future. 

Fixed Residential Moving Cost Schedule 

One of the main measures that the FHWA supports in regards to relocation is 

standardization of the process.  In 2008, the FHWA implemented a Fixed Residential 

Moving Cost Schedule to make the relocation process simpler.  The table breaks down 

characteristics of the property, such as number of rooms in the house and parcel location, 

and uses past trends in regards to these attributes to base current relocation payments, as 

seen in Figure 3 (FHWA, 2008).  By generating this chart, R/W employees in all state 

DOTs can easily and quickly determine the relocation payment owed to each landowner.  

This has the potential to significantly reduce the amount of administrative time used to 

calculate relocation payments, which also translates into cost savings for the project. 

 

Figure 3:  Fixed Residential Moving Table4  

                                                 

4 (FHWA, 2008) 
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Continued Occupancy Incentive Payment 

A final monetary bonus offered to owners is the Continued Occupancy Relocation 

Incentive, also known as protective rent.  In this scenario, the agency pays a tenant or 

owner to remain on the property until the agency needs to acquire it.  This incentive 

works well for large rental property areas, like apartment complexes, for two reasons: it 

helps landlords retain their tenants and it allows the acquiring agency to only pay for one 

tenant’s relocation expense, thus eliminating multiple payments to late residential 

occupants.  Colorado is one state that uses this strategy and by offering the payment, the 

agency saves money in the long run.  Texas, after performing pilot programs in Tyler and 

Houston, is another state that has reaped its benefits.  For these pilots, the bonus amount 

was four months of average rent for residential properties within the project (Reed, 

2008).  On a Houston project, 81% within the 90 unit apartment accepted the bonus, 

saving the project $1.2 million.  The Continued Occupancy Relocation incentive is even 

more beneficial to the Tyler district, which had a 100% acceptance rate and saved $1.5 

million for the project (Reed, 2008).  If the project involves the taking of a rental 

property, TxDOT is advised to use this incentive due to the cost savings. 

Overall, there is the potential for TxDOT to save money and time, while reducing 

its condemnation rate by successfully implementing the strategies mentioned in this 

chapter.  Now that the strategies are described and the advantages and disadvantages that 

other states have experienced from them have been discussed, the subsequent chapter will 

evaluate each strategy for how applicable it is for the state agency.  Even though 

communication is essential for the planning and acquisition phases, the assessment 

considers it to be one strategy because its impact and feasibility are the same.  Thus, by 

conducting interviews and a thorough literature review, 20 strategies are discovered. 
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Chapter 7 – Preliminary Impact-Feasibility Framework 

The preceding chapter discusses 20 strategies to reduce the state’s condemnation 

rate, costs, and durations for parcel acquisitions.  This chapter now analyzes and 

compares these strategies in order to identify which TxDOT should ultimately attempt to 

implement.  It begins with a preliminary evaluation of each strategy and then by plotting 

these evaluations on an Impact-Feasibility Framework, the implementation benefits for 

the proposed strategies can be assessed.  More specifically, the matrix features a thorough 

methodology, which can be used to calculate a more comprehensive picture of which 

strategies will be most effective at reducing the state’s condemnation rate and durations 

and costs for acquiring property. Thus, the framework can be used to identify priority 

strategies.  It is important to note here that this is not a complete assessment as it still 

requires validation from TxDOT representatives.  Instead, the ratings are based on the 

literature reviews, interviews conducted, and the opinion of the research team. 

PRELIMINARY ASSESSMENT 

The preliminary evaluation covers six categories to determine a strategy’s overall 

effectiveness in terms of impact and feasibility.  As the table below indicates, the impact 

category captures criteria to evaluate the significance of each initiative in relation to 

reducing cost, time, and the condemnation rate.  In other words, if TxDOT implements 

the proposed strategy, how will the three different categories be affected on average?  On 

the other hand, the feasibility category evaluates the complexity of the strategy's viability 

for development and implementation, in the context of technical, financial, and legal 

needs.  Each of these six criteria has four potential ratings:  “High,” “Medium,” “Low,” 
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and “N/A” or “None.”  The table below first reviews what questions are asked when 

rating the given measures and then defines each score.  The information gained from 

these rankings is then applied to the Impact-Feasibility Framework, which will be 

described in the subsequent section.  

Table 11:  Criteria Evaluated 

Category Evaluation Procedure 
Impact on Time Are there quantifiable time savings associated with successful implementation of this 

strategy?   
High = saves a project months 
Medium  = saves a project weeks 
Low = saves a project days 
N/A = relatively no change 

Impact on Cost Does this strategy have a quantifiable cost savings associated with successful 
implementation? 
High = saves hundreds of thousands or millions of dollars a year 
Medium = saves tens of thousands of dollars a year 
Low = saves hundreds or thousands of dollars a year 
N/A = relatively no change 

Impact on 
Condemnation 
Rate 

Will successfully implementing this strategy result in a lower condemnation rate? 
High = reduces by over 20 points 
Medium = reduces by 10-20 points 
Low = reduces by less than 10 points 
N/A = relatively no change 

Technical 
Feasibility 

Are the required technology and/or resources (such as manpower, training, and 
documents) available or will it require time before it can be useful? 
High = all resources in place already 
Medium = missing some minor resources 
Low = missing critical resources 
None = nothing currently in place 

Financial 
Feasibility 

Are new resources (manpower, money, or policy changes) necessary to be effective?  
Are the benefits of the strategy worth the costs? 
High = no additional costs are needed for implementation, benefits far outweigh costs  
Medium = requires some additional funding, but benefits still outweigh costs 
Low = requires a great deal of additional funding, so costs are more than the benefits 
None = nothing currently in place, so costs outweigh benefits 

Legal 
Feasibility 

Does the proposed strategy conflict with current state legal requirements that require 
changes to the Statute and/or the Texas Constitution and public and political buy-in 
prior to implementation? 
High = no impact to Statute or ROW Manual 
Medium = no impact to Statute, but requires changes to ROW Manual 
Low = requires changes to Statute (likely to pass), as well as changes to ROW Manual 
None = requires changes to Statute (unlikely to pass), and changes to ROW Manual 
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After performing initial evaluations for each strategy, one-page summary sheets, 

similar to Table 12’s template, are created.  Overall, the pages condense the information 

presented in Chapter 6 as well as the initial assessment from this section.  For instance, 

the summary first indicates when during the R/W acquisition process the strategy should 

be implemented and then explains it.  Next, various strategy strengths and limitations 

(advantages and disadvantages) are highlighted.  In cases where the strategy is already 

practiced at TxDOT, the next section recommends ways to make the strategy more 

effective.  If the tactic is new to Texas, this section is omitted and an initial assessment of 

the strategy’s impact and feasibility is provided.  For those strategies already used at 

TxDOT, this evaluation is based off of the suggested improvements.  The completed 

sheets for each proposed strategy are located in Appendix C. 
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Table 12:  Template for One-Page Strategy Summaries 

 

The following table is an example of one of the sheets found in Appendix C for 

the voluntary mediation strategy.  The Preliminary Impact/Feasibility Assessment for this 

strategy is explained in more detail after the table. 

Template: Strategy Name 

1. STAGE IN R/W ACQUISITION PROCESS 

Planning, Appraisal, Acquisition, or Relocation 
2. STRATEGY DEFINITION 

This section describes the strategy. 
3. ADVANTAGES/DISADVANTAGES  

In this section, the strategy’s advantages and disadvantages are identified, indicating 
how the strategy can be used to lower a state’s condemnation rate, costs, and/or 
duration of acquisition, as well as how realistic its implementation is. 

4. POSSIBLE IMPROVEMENTS 

This step is only included for strategies presently used by TxDOT.  Unless otherwise 
noted, the improvements are modeled off of successful implementation in other states. 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 

The assessment is based on the assumption that the proposed improvements mentioned 
above are added.  As these results have not been discussed with the TxDOT PMC, they 
are not finalized.  

Impact 

Impact on Time N/A, Low, 
Med., High 

Justification for classification 

Impact on Cost N/A, Low, 
Med., High 

Justification for classification 

Impact on 
Condemnation Rate 

N/A, Low, 
Med., High 

Justification for classification 

Feasibility 

Technical 
Feasibility 

None, Low, 
Med., High 

Justification for classification 

Financial 
Feasibility 

None, Low, 
Med., High 

Justification for classification 

Legal Feasibility None, Low, 
Med., High 

Justification for classification 
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Table 13:  Sample Strategy Sheet for Voluntary Mediation 

 

As mentioned prior to Table 12, the first three sections of the strategy page use 

information from Chapter 6 of the thesis.  Since this strategy is not currently used in the 

state of Texas, the part on “Possible Improvements” has been omitted.  Then the final 

Voluntary Mediation 

1. STAGE IN R/W ACQUISITION PROCESS 

Acquisition  
2. STRATEGY DEFINITION 

When conflicts arise over the parcel’s valuation, an independent mediator can step in 
and work with the two parties to come up with an amicable solution.  Both the property 
owner and the agency representatives discuss their issues and concerns and then the 
mediator offers agreeable and unbiased solutions until the dispute is resolved. 

3. ADVANTAGES/DISADVANTAGES 

It can be scheduled prior to and be briefer to complete than court hearings, saving time 
and money.  Also, as it is a more informal setting than court, lawyers do not need to be 
present, saving additional costs.  Nonetheless, the impartial mediator can provide 
agreeable and unbiased solutions to appease both parties and avoid condemnation.  
This strategy is only useful for parcels where negotiations are not working and the 
parcel is heading towards condemnation, indicating that it should not be used for all 
cases. 

4. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium Scheduling and performing the mediation is faster than court 
proceedings, saving time. 

Impact on 
Cost 

Medium Not having lawyers present and performing the mediation faster 
compared to court saves money. 

Impact on 
Cond. Rate 

Low Due to being content with the amicable, impartial solutions 
suggested by the mediator, owners are less likely to take the issue to 
court.  

Feasibility 

Technical 
Feasibility 

Medium Third party mediators will need to be hired for each parcel under 
conflict.  It might be difficult to find a trained mediator in some 
parts of Texas, although for a fee, mediators can travel. 

Financial 
Feasibility 

Medium The mediator will need to be paid by TxDOT; however, it is more 
cost effective than settlement hearings involving lawyers and court. 

Legal 
Feasibility 

Medium This policy will need to be added to TxDOT’s ROW Manual 
Volume 2 prior to implementation. 
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section, Preliminary Impact-Feasibility Assessment, uses the criteria in Table 11 to 

determine the different rankings (i.e. low, medium, high, and N/A) based on the 

information gathered during interviews and the literature review.  For instance, for 

voluntary mediation’s “Impact on Cost” category, representatives from Missouri, 

Washington, and Virginia all commented on the monetary savings associated with 

implementing this strategy because lawyers do not have to be present at such an informal 

meeting, unlike in court.  In the latter situation, there is a risk to an agency that it may 

also have to compensate the owner for costly lawyer fees if the owner is awarded 

substantially more than the appraised value for the parcel.  Thus, avoiding legal 

representative fees by using this strategy can save an agency tens of thousands of dollars 

annually.  The reason why the rating for this category is “Medium” and not “High” is 

because it is not guaranteed that a lawyer will not be present, meaning lawyer fees may 

need to occasionally be paid. 

A similar thought process is used when evaluating the “Financial Feasibility” 

category.  Although mediators typically cost more than filing fees for court, litigation by 

itself is very expensive because of the lawyers’ and experts’ hourly rates being paid both 

for pre-trial motions and discoveries as well as during the trial itself.  In addition to the 

hard costs of mediation being a small fraction compared to those of litigation, the soft 

costs, such as preserving relationships and keeping information confidential, can be much 

larger (North American Mediation Association, 2010).  This indicates that although there 

are initial fees associated with hiring a mediator, the overall cost savings are still larger, 

which contributes to the strategy’s “Medium” rating.  This score is also given for the 

“Technical Feasibility” category because the majority of the resources needed for 

mediation are already in place (i.e. an appraisal to mediate from, an appraiser to justify it, 
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and an area to mediate), only a trained mediator will need to be hired and there are many 

regional databases TxDOT can use to find a qualified person.  Although not all six 

categories for the voluntary mediation strategy have been reviewed in this section, the 

same evaluation methods are used when performing all ratings. 

CREATING AN IMPACT-FEASIBILITY FRAMEWORK 

After evaluating each strategy individually, it is then necessary to compare them 

against each other to help prioritize key options for TxDOT to implement.  The Impact-

Feasibility Framework allows for this by plotting the different strategies against each 

other in terms of effectiveness.  To plot the different strategies, the six different criteria 

ratings from Table 11 need to be quantified.  Since each measure consists of four 

different levels (“High,” “Medium,” “Low,” and “N/A” or “None”), a four-point scoring 

system is developed, with 4 being the highest score and 1 being the lowest. After 

enumerating the criteria, the scores are totaled within the feasibility and impact sections. 

As an example, the voluntary mediation strategy earns a score of 8 for the impact and 9 

for the feasibility.  The impact score is calculated in the following manner: the impact on 

time and cost are both given a “Medium” grade, which is equivalent to a score of 3, while 

the impact on condemnation rate is “Low” or a 2 (as seen in Table 13).  Adding up the 

three scores yields a final value of 8.  Similarly, all criteria in the feasibility section 

receive “Medium” ranks, which correspond to a 3, and thus the final total is 9.  Overall, a 

low category score means the option ranked poorly and a high score means it ranks well 

under the specified criterion.  The feasibility and impact scores for each strategy based on 

the initial evaluation of the six criteria are located in Appendices D and E.   
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After calculating these values, the two numbers are plotted against each other on 

the Impact-Feasibility matrix to determine if the strategy is in fact viable to implement.  

As the following figure illustrates, the strategies with the highest values for both impact 

and feasibility will end up in the matrix’s upper right-hand section and should receive 

more focus than other strategies.  Similarly, those finishing in the lower left-hand corner 

are the least useful for TxDOT to try to implement and thus the research team does not 

recommend that efforts be expended for them at this time. 

 

Figure 4:  Example of Impact-Feasibility Framework 

RESULTS AND PRELIMINARY ANALYSIS 

Using the aforementioned procedure, Figure 5’s plot is generated.  Each strategy’s 

x- and y-coordinates correspond to the preliminary results from the Impact-Feasibility 

Assessment, as seen in Appendices D and E.  As previously discussed, the two 

perpendicular lines in the middle of the chart break the plot into the four different 

quadrants: high-impact, low-feasibility; high-impact, high-feasibility; low-impact, high-

feasibility; and low-impact, low-feasibility.   
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Series Strategy  Series Strategy 
1 Front-end Planning  11 Acquisition Incentives 

2 Communication with Owners  12 Supercompensation 

3 Well-trained Appraisers  13 Possession and Use Agreement 

4 Appraisal Waiver  14 Option to Purchase 

5 Titling Modifications  15 Early Acquisition of R/W 

6 Well-Trained Negotiators  16 Start Paperwork During Waiting Period 

7 Single Appraiser/Negotiator  17 Land Exchanges 

8 Administrative Settlement 
Freedom 

 18 Relocation Incentive 

9 Voluntary Mediation  19 Continued Occupancy Incentive Payment 

10 Board Property Review  20 Fixed Residential Moving Cost Schedule 

Figure 5:  Preliminary Impact-Feasibility Framework for Proposed Strategies 

By combining the Impact-Feasibility Framework shown in Figure 5 with Figure 4, 

strategy prioritization can begin.  As Figure 4 illustrates, those strategies in the upper 

right-hand quadrant should receive the most attention because they will have a 
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considerable influence on reducing the condemnation rate, costs, and durations of 

acquiring property for transportation related projects, while also being realistic to 

implement.  Conversely, those in the lower left quadrant are currently judged to be 

ineffectual and also difficult for TxDOT to employ and/or are beyond TxDOT’s purview.  

Following is a discussion on the 20 strategies’ placement in the matrix based on 

preliminary analysis.  As mentioned at the beginning of this chapter, these results require 

further validation.    

High-Impact, Low-Feasibility 

The strategies in this category have the potential to greatly effect R/W acquisition 

by lowering the condemnation rate, durations, and costs; however, there are many 

barriers that must be overcome prior to their implementation.  As seen in Figure 5, 

training negotiators and implementing acquisition and relocation incentives and 

supercompensation all fall under this classification.  For all four of these tactics, the 

technical feasibility, which is attributed to limited resources, is anticipated to be a major 

hindrance.  For instance, in order to enhance the training of negotiators, a statewide 

conference or series of seminars is recommended; however, this requires substantial time 

and money to produce.  Similarly, precious resources will need to be expended for both 

the acquisition and relocation incentives in order to determine appropriate bonus 

amounts. While supercompensation also faces resource problems to develop the program, 

its main obstruction is its legal feasibility, since the state legislature must first approve 

the measure.  Due to these two major barriers that supercompensation faces, the 

preliminary results indicate that this strategy is the least feasible strategy of the 20 

proposed.  The four strategies in this section have great risks in terms of feasibility for 
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implementation due to the challenging barriers they face, but their impact can reap great 

rewards.  Due to this, it is recommended that they are further studied in case the hurdles 

can be overcome. 

High-Impact, High-Feasibility 

The following tactics fall in the upper right-hand portion of the Impact-Feasibility 

Framework and are thus recommended for implementation: enhanced communication 

with owners, front-end planning, and improved training of appraisers by senior, 

knowledgeable appraisers.  Similarly, using the appraisal waiver on uncomplicated 

parcels valued at under $25,000, a single agent for appraising and negotiating, 

administrative settlement freedom, and early land acquisition are also beneficial and 

located in this quadrant.  These seven strategies greatly influence condemnation rates, 

costs, and durations, while also being easy for TxDOT to implement.  Their feasibility 

ranks so highly partially because TxDOT already uses them, whether intermittently or 

regularly, and so they simply require some additional adjustments (as seen in the 

“Possible Improvements” sections for those strategies, Appendix C) to expand their 

utilization.   

In terms of impacts, some strategies excel in one classification, while others 

perform consistently across all three categories.  Communicating with owners can lower 

the condemnation rate by increasing the certainty to owners that the appraised property 

value is in fact the FMV, thereby making them more likely to accept the offer early on in 

the negotiations.  Saving large amounts of time and money are the main benefits for using 

the appraisal waiver.  For this tactic, considerably less labor hours are required to put the 

appraisal together compared to a typical full appraisal.  Substantial time and cost savings 
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as well as reductions in the condemnation rate are all seen when administrative settlement 

freedom is employed.  For this policy, flexibility allows the agency and owner to 

negotiate the parcel’s value, avoiding costly and extensive court proceedings.  Due to this 

settlement ability, the strategy’s impact rated as one of the best compared to all proposed 

strategies.   

The last four strategies in this group all experience uniform impact performances, 

but to a slightly lesser degree than the administrative settlements.  During front-end 

planning, making small adjustments to the route’s layout allows problematic parcels that 

will likely go to condemnation to be avoided, saving time and money.  Similarly, since 

owners must be willing to sell their property during early acquisitions (i.e. condemnation 

is not permitted), negotiations are faster and less expensive than having to go to court.  

The agents representing TxDOT also are credited with influencing the cost, duration, and 

condemnation rate of a project.  For instance, using the same appraiser and negotiator for 

a parcel helps build a bond between the agent and the owner, trusting that the agency is 

offering him a FMV for his property.  This ultimately leads to faster and easier takings 

and is also beneficial for the agency because only one employee is needed for the 

transaction instead of two.  Finally, these quality offers that owners are more likely to 

accept are the result of well-trained appraisers.  Overall, implementing these seven 

strategies should help lower the condemnation rate and acquisition durations and costs. 

Low-Impact, High-Feasibility 

After reviewing those policies that the preliminary assessment deems as high-

impact, high-feasibility the following two strategies are on the border due to their 

medium impact score: voluntary mediation and option to purchase.  Their lowest impact 
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is unique for both strategies in this category. For instance, voluntary mediation does not 

have a significant direct impact on the condemnation rate, even though owners are 

content with the impartial mediation results.  On the other hand, for the option to 

purchase strategy, only minimal reductions in acquisition cost are seen because agents 

need to appraise the property twice (when the option is purchased and then again when 

the land is actually purchased), which consumes monetary resources.   

Similar to the two strategies mentioned above, the ensuing six strategies all place 

well in terms of feasibility, but their impact is lacking according to the initial evaluation.  

In fact, starting the paperwork during waiting periods actually ranks the lowest of all the 

strategies for impact.  This is because the practice does not encourage owners to accept 

the taking (i.e. avoid condemnation) and it does not save any money since the same labor 

amount is required to put the paperwork together.  The only area it affects is time and by 

saving the project only a few days, this too is minimal.  Changing titling procedures also 

results in minimal monetary savings and reductions to the condemnation rate because 

even though owners are happy to receive more money than they are normally entitled to, 

the money is not significant enough to completely change their minds about fighting the 

taking.  Also, the $10,000 limit for parcel acquisitions makes this practice not applicable 

to many takings, hampering its impact.  The Possession and Use Agreement, a practice 

currently employed at TxDOT, has almost no impact on reducing the cost because the 

policy requires paying a monetary bonus to the owner and labor savings do not offset the 

cost.  Finally, the last three strategies in this section have no influence on the 

condemnation rate.  For instance, board property reviews are actually conducted once the 

ED papers are filed and so it cannot affect the condemnation rate.  Similarly, since the 

relocation payments are handled after the parcel has been acquired, employing a fixed 
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residential moving schedule or continued occupancy incentive payments will not change 

the condemnation rate.  Also, the incentive payments are contracts with the tenants, who 

are not involved in the acquisition agreement. 

Low-Impact, Low-Feasibility 

Although no strategy lies completely in this category after the research team’s 

initial assessment, land exchange is on the cusp.  Its feasibility ranks low because the 

strategy requires TxDOT to maintain a stockpile of land that it can offer for the 

exchanges.  This not only requires a large financial investment, but also resources to 

implement it.  Thus, the feasibility is low for this category.  However, land exchanges do 

have a higher impact score.  This is because while there is minimal change to acquisition 

costs, the condemnation rate and durations are able to be slightly reduced.  Nonetheless, 

this strategy’s low overall impact and feasibility scores based on the preliminary 

evaluation prompt the research team to not advise pursuing this strategy further. 

Now that the different strategies have been preliminarily categorized, it is 

important to reiterate here that the aforementioned results are based solely on the views 

of the research team after conducting the literature review and numerous interviews.  The 

assessment is only considered initial since it has not been assessed by representatives 

from TxDOT due to their engagement in the Texas 82nd Legislative Session.  Until this 

occurs, the previous categorization must be considered as a work-in-progress.
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Chapter 8 – Conclusions and Recommendations 

This thesis is motivated by the fact that Texas’s condemnation rate is below 

average when compared with the rest of the nation, which directly impacts the cost and 

duration of transportation projects in the state.  Due to these problems, the research study 

was tasked with first studying the causes and then developing solutions that TxDOT 

should consider implementing to help lower the rate.  Since the strategies have been seen 

to positively impact the R/W acquisition process in other states, if properly used in Texas, 

similar success can happen.  This chapter first describes how the research objectives 

proposed in the introductory chapter have been realized and then suggests future 

directions for this research.  As the second section will indicate, the strategies still require 

additional input from TxDOT prior to its implementation.  The chapter concludes with a 

summary of the report.  

EVALUATING THE RESEARCH OBJECTIVES  

This section discusses the five main objectives set forth in the beginning of this 

thesis and how they have been met.  

• Examine condemnation rates throughout the United States and Texas.  Two 

different sources found from the literature review conducted studies from 1996-

2002 and 1991-2005 to determine average condemnation rates for all contiguous 

states during these periods.  Similarly, during interviews, each agency 

representative was asked for the state’s current rate, providing more up-to-date 

data. 
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• Synthesize existing R/W acquisition strategies and policies that are practiced 

around the world, especially those in the United States. The literature review 

and interviews provide insight into techniques to reduce the condemnation rate 

and speed up and minimize the costs associated with the acquisition process.  

Overall, 20 strategies are compiled that cover all four major steps of the R/W 

acquisition process. 

• Review applicable laws, statutes, and cases. During the literature review, 

national and state laws, court cases, and articles are read to determine the 

potential direction of condemnation law based on past trends in order to figure out 

the feasibility of implementing the proposed strategies. 

• Study factors that may cause condemnation and examine key attributes that 

influence R/W acquisition costs.  Data obtained from TxDOT’s ROWIS over a 

five year period is used to analyze the common factors (such as parcel location) 

that lead to condemnation and higher acquisition costs. 

• Analyze potential strategies for Texas that reduce the condemnation rate, 

costs of property acquisition, and time to possession.  First, each strategy is 

qualitatively evaluated in terms of six different criteria: a strategy’s impact on 

condemnation rate, cost, and duration and its technical, financial, and legal 

feasibility.  Then, once these assessments are quantified, the strategies are mapped 

on the preliminary Impact-Feasibility Framework to determine which strategies 

for TxDOT to pursue further. 
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RECOMMENDATIONS FOR FUTURE WORK  

As mentioned in Chapter 2 and the introduction of Chapter 7, the results depicted 

in this thesis have not been reviewed or endorsed by the TxDOT PMC due to their 

engagement in the Texas 82nd Legislative Session and the premature termination of the 

research project.  In order to be truly useful for the agency, these findings and the Impact-

Feasibility Assessment must be reviewed with the TxDOT PMC and then with key 

stakeholders involved in TxDOT’s ED process to learn their perspectives.  Corroboration 

is important because even if the research team believes something to be feasible or 

impactful, the employees’ insight might lead to different conclusions.  Similarly, these 

are the people who actually will be using and advocating for the strategies.  Studies have 

indicated that people involved with decision-making activities and giving feedback are 

often better advocates during the implementation phases since they are tied to the project. 

Consequently, prior to implementing any of the proposed strategies, TxDOT will need to 

gain input from these groups and refine the strategies based on their recommendations as 

well as changes brought about during recent court decisions.  Ultimately, after gaining 

input from key stakeholders, the strategies can be extremely useful to lower the 

condemnation rate of the state.  Then, once the strategies are implemented, their use 

should be consistently monitored and evaluated to ensure they are being as effective as 

possible for the agency. 

CONCLUSIONS 

Condemnation is a concern for TxDOT.  After all, even though only 3.7% of the 

parcels analyzed are acquired by condemnation following objections, these plots account 

for 42.2% of the total payments that TxDOT pays to owners.  In addition to the increase 
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in R/W costs, projects are often delayed due to condemnation cases, both of which 

negatively impact the public.  While condemnation happens in Texas for numerous 

reasons, some causes are avoidable by offering additional compensation such as for 

diminished access, while others, like title issues and property ties, are less so.  The data 

analysis also indicates that parcel locations and population density impact whether a 

parcel is more likely to be acquired by negotiation or condemnation as well as the 

expected cost increase for the parcel between the initial appraised value and final 

compensation.  For instance, an urban parcel in East Texas has a higher propensity of 

being acquired through condemnation and at a much greater percent increase than a rural 

property in the West.  Overall, identification of parcels that will tend to take longer and 

cost more to acquire can help TxDOT anticipate if it needs to offer strategies to entice the 

owner to a faster decision.  For instance, when dealing with owners that tend to have 

problematic parcels, TxDOT can try to tempt them to sell their property by offering 

monetary bonuses, such as acquisition incentives.  Therefore, when acquiring properties, 

TxDOT needs to be mindful of where the taking is occurring. 

Another worry for the agency is that in recent years, the state’s condemnation rate 

has increased on average almost 65% per year, while other state agencies have seen their 

rate steadily decrease.  This indicates that solutions to reduce the condemnation rate exist 

and should be pursued for Texas to adopt.   The 20 strategies presented in this thesis are 

collected by reviewing literature and conducting multiple interviews with representatives 

from the FHWA, state DOTs, and TxDOT.  Also, to ensure the tactics do not go against 

any current state or national laws, court cases and legal documents are studied.  Most 

strategies researched either focus on promoting good relations between the acquiring 

agency and the property owner or accelerating the acquisition process.  Relationships are 
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built by having the planners, appraisers, and negotiators effectively communicate and 

work with the owner.  After all, as soon as bonds are broken, there is a tendency for 

things to quickly fall apart because the owner will no longer be willing to work towards 

an amicable settlement.  Thus, there is a need to avoid this situation.  One way to keep 

the owner content is to offer them more money.  Most fast-tracking techniques, like 

acquisition and relocation incentives and the Possession and Use Agreement, involve 

presenting the owner with additional compensation above the FMV of the land in the 

hopes of enticing them into a quick settlement.   

After discussing how these strategies are successfully employed around the 

country, each strategy is then preliminarily evaluated based on its effectiveness and 

viability for putting into practice.  This initial analysis separates the strategies into four 

different categories based on its impact and feasibility level (high or low) to determine 

which tactics TxDOT should continue to pursue.  Those seven policies that fell in the 

Impact-Feasibility matrix’s upper right-hand quadrant after the preliminary assessment 

(communicating with owners, front-end planning, training appraisers, and using the 

appraisal waiver, a single agent for appraising and negotiating, administrative settlement 

freedom, and early land acquisition) are considered “low hanging fruit,” meaning they are 

deemed to be easy to implement as well as quite effective.  Since these tactics are already 

employed by TxDOT, the recommendations for proposed improvements should be 

straightforward to implement.  In fact, when initially qualifying the strategies, the 

suggestions to enhance communications with owners and front-end plans were rated as 

some of the easiest strategies to implement, while providing agents with administrative 

settlement freedom ranked as the greatest impact.  Due to these positive attributes, it is 
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recommended that TxDOT first pursue the tactics in this category once their valuations 

are reviewed and endorsed by the TxDOT PMC. 

If further advances are desired, then the research team suggests a more thorough 

investigation of strategies in the low-impact, high-feasibility group.  Mediating 

voluntarily, conducting board property reviews, processing paperwork early, changing 

titling procedures, and using fixed residential moving schedules do not greatly lower all 

desired criteria, but would be comparatively effortless to put into practice based on the 

preliminary evaluations.  Similarly, strategies that offer landowners a monetary award for 

agreeing to certain terms and conditions, as seen with option to purchase, Possession and 

Use Agreements, and continued occupancy incentive payments, reside within this class.  

Even though these strategies will not see across the board improvements, they can 

generally influence at least one of the criteria studied (cost, duration, and condemnation 

rate).  Another benefit for these strategies is that the research team believes they are 

achievable to execute.   

After the initial assessment, the research team considers resource restraints and 

legal restrictions to hamper TxDOT from effectively implementing developing 

negotiators’ training, offering land exchanges, and instigating acquisition and relocation 

incentives and supercompensation.  These last three tactics have the ability to be very 

effective at reducing the condemnation rate because offering bonus amounts often pleases 

the landowners and makes them more accepting of the taking.  However, they, like the 

other strategies in this section, require resources (both money and manpower/people), 

which TxDOT cannot currently support.  Nonetheless, if these constraints can be 

overcome, the team recommends that they be pursued, since they tend to greatly lower a 

state’s condemnation rate as well as the cost and time for parcel acquisitions.  On the 
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other hand, land exchanges placed so poorly (in terms of both impact and feasibility) 

during the preliminary evaluation that this tactic should not be pursued. 

After selecting which strategies best represent the agency and its ultimate goals 

(through the necessary validation and review process discussed in the “Recommendations 

for Future Work” section earlier in this chapter), TxDOT can lower its condemnation rate 

as well as acquisition costs and durations by effectively employing them.  Successful 

implementation includes not only providing the necessary resources (human, financial, 

and/or technical capital) to initiate and sustain the strategy, but also encouraging its use 

by the TxDOT employees.  Ultimately, these actions will allow TxDOT to follow in the 

steps of many other U.S. states, such as Florida, by lowering its condemnation rate, 

saving money, and completing much needed transportation projects faster.  
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APPENDIX A: TXDOT 0-6630 RESEARCH TEAM MEMBERS 

The following individuals composed the research group for TxDOT 0-6630.  

While their work contributed to the success of the research project that was submitted to 

the sponsoring organization, it was done independently of this thesis.  Four of the 

academics listed below worked on data analysis to identify factors that influence R/W 

acquisitions and to anticipate the type (e.g., by deed or ED), duration (from appraisal to 

acquisition), and cost of parcel acquisitions using statistical methods.  In order to help 

with the analysis, multiple models were created.  While these models and studies 

benefited the research project, they are not included here because the author of the thesis 

did not participate in their development.  The other members of the team investigated the 

laws and court cases surrounding condemnation that was used to help guide the research 

needed for writing Chapter 4 in this thesis.  While the efforts of these individuals are not 

directly seen in the thesis, the author did wish to acknowledge their fruitful contributions 

to TxDOT 0-6630. 

Chandra Bhat, The University of Texas at Austin 

Carlos Caldas, The University of Texas at Austin 
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Nathan M. Hutson, Center for Transportation Research 

Elizabeth C. Kincaid, The University of Texas at Austin 

Kara Kockelman, The University of Texas at Austin 

Lisa D. Loftus-Otway, Center for Transportation Research 

Xiaoxia Xiong, The University of Texas at Austin 
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Interviewer) 
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Interviewer) 

Del Rosso, R. (2010, November 8). Right-of-Way Administrator, PennDOT. (E. Kincaid, 
Interviewer) 

Doss, T. (2010, November 23). ROW Employee, TxDOT's North Region. (E. Kincaid, 
Interviewer) 

Eureste, N. (2010, November 23). ROW Manager, TxDOT's South Region. (E. Kincaid, 
Interviewer) 

Facer, K. (2010, November 15). Headquarters Realty Specialist, FHWA. (E. Kincaid, 
Interviewer) 

Garner, J. (2010, November 19). Director, Office of Right of Way, FDOT. (E. Kincaid, 
Interviewer) 

Goeman, S. (2010, November 18). Litigation and Special Projects Unit Supervisor, 
MDOT. (E. Kincaid, Interviewer) 

Gramatins, J. (2010, November 17). Acting Director of Office of Real Estate Services, 
FHWA. (E. Kincaid, Interviewer) 

Grebe, D. (2010, December 17). Office of Project Delivery, Caltrans. (E. Kincaid, 
Interviewer) 

Grow, P. (2010, November 22). Acquisitions Unit Chief, PennDOT. (E. Kincaid, 
Interviewer) 

Henderson, T. (2010, November 22). Lead Worker, TxDOT's North Region. (C. Caldas 
and E. Kincaid, Interviewers) 

Jones, T. (2010, November 22). ROW Program Specialist, TxDOT's West Region. (C. 
Caldas and E. Kincaid, Interviewers) 

Lucas, K. (2010, November 17). Right of Way Director, MoDOT. (E. Kincaid, 
Interviewer) 
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Mills, S. (2010, November 16). ROW Manager, TxDOT's North Region. (E. Kincaid, 
Interviewer) 

Moeller, R. (2010, November 12). Retired Employee, FHWA. (E. Kincaid, Interviewer) 

Pestinger, J. (2010, November 9). Former Director of Real Estate, WSDOT. (E. Kincaid, 
Interviewer) 

Rees, C. (2010, November 8). ROW Program Manager, CDOT. (E. Kincaid, Interviewer) 

Sigwart, L. (2010, December 7). Chief of Compliance and Review Division, Maryland 
State Highway Administration. (E. Kincaid, Interviewer) 

Stensberg, M. (2010, November 12). Assistant Director, Office of Land Management, 
MnDOT. (E. Kincaid, Interviewer) 

Thompson, K. (2010, November 23). Right of Way Agent, TxDOT's North Region. (E. 
Kincaid, Interviewer) 

Turpin, J. (2010, November 15). Chief Appraiser for U.S. Department of Transportation, 
FHWA. (E. Kincaid, Interviewer) 

Wallis, J. (2010, December 7). ROW Manager, TxDOT's West Region. (E. Kincaid, 
Interviewer) 

Ward, R. (2010, November 29). Right of Way Attorney, TxDOT's ROW Division. (C. 
Caldas and E. Kincaid, Interviewers) 

Zimmerman, J. (2010, November 29). Director of Acquisition Section, TxDOT's ROW 
Division. (C. Caldas and E. Kincaid, Interviewers) 
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APPENDIX C: ONE PAGE STRATEGY SUMMARIES 

Front-End Planning 

1. STAGE IN R/W ACQUISITION PROCESS 
Planning 

2. STRATEGY DEFINITION 
This strategy entails getting the entire project team involved early in project.  By involving R/W 
agents during the preliminary design phase, they can help select an optimal project location and 
design by considering local land usage and potential disturbances to individual property owners, 
such as a partial taking of a structure.  After gaining input from the entire team, the route should 
be set.  This allows the R/W process to begin without the fear of having to acquire additional 
parcels if the design changes. 

3. ADVANTAGES/DISADVANTAGES  
By implementing this strategy, the condemnation rate is likely to reduce because conflicted areas 
can be avoided by slightly adjusting the project’s route.  R/W takings can also be minimized if the 
design is set early.  However, in order for this scheme to be most effective, it requires more 
coordination and resources than traditional projects.  

4. POSSIBLE IMPROVEMENTS 
While TxDOT already emphasizes gaining early input from the R/W agents when laying out a 
project, a recommendation to enhance this strategy is to define and finalize the project’s design as 
early as possible so the R/W process can begin ahead of schedule and acquiring additional parcels 
due to major design changes can be avoided. 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium Making small adjustments to the route to avoid problematic parcels 
can save time. 

Impact on 
Cost 

Medium Even though this requires additional funds to bring the R/W agent on 
at the beginning of the project, modifying the project’s route to 
circumvent complicated and expensive takings can save money.  

Impact on 
Cond. Rate 

Medium Incorporating land usage and disturbance to the property during the 
planning phase can eliminate problematic takings, reducing 
condemnation. 

Feasibility 

Technical 
Feasibility 

High R/W agents currently join the project team early and so the only 
change involves finalizing the project route earlier, which does not 
require extra resources. 

Financial 
Feasibility 

High All resources are already in place so no additional funds are needed. 

Legal 
Feasibility 

Medium The improvements suggested should be incorporated into TxDOT’s 
ROW Manual to ensure it is executed. 
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Communication with Owners 

1. STAGE IN R/W ACQUISITION PROCESS 
Planning and acquisition 

2. STRATEGY DEFINITION 
Communication and conducting field reviews with the record title owner and/or property tenants 
before completing final R/W plans, allows agents to describe the proposed project characteristics, 
the overall timing of the R/W acquisition, and the appraisal procedure that will be followed to the 
affected parties.  Contact should ideally be done face-to-face  and by being friendly and trying to 
connect with an owner, negotiators can make them more receptive to selling.  On the other hand, 
as soon as relations are broken, there is a tendency for things to quickly fall apart. 

3. ADVANTAGES/DISADVANTAGES  
Contacting the owner prior to conducting the appraisal improves the owner/agency relationship, 
which can help solve future problems and make the owner more open to the idea of selling so 
condemnation can be avoided.   However, potential problems can arise if too many people contact 
the owner because opposing information can be promised and also the owner may become 
overwhelmed in dealing with a multitude of parties. 

4. POSSIBLE IMPROVEMENTS 
During this contact with the owners, an agent should also try to learn more about the property to 
see if the project should be slightly rerouted to avoid major obstructions.  Knowing about the land 
being acquired and the project is another way to gain an owner’s trust.  However, agents should 
be honest when they do not know an answer because if R/W staff attempt to answer questions 
outside of their education, they might end up relaying incorrect information to the owners, which 
can ultimately delay the acquisition and sully the agency’s reputation (Caldas, et al., 2006). 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium If time is spent up front reaching out to and connecting with the 
owners, then negotiations should be easier and go faster. 

Impact on 
Cost 

Low Less time needed to get the owner to accept the taking corresponds to 
less money being spent on the project. 

Impact on 
Cond. Rate 

High Forging a good relationship with the owner improves their trust and 
also makes them more receptive to negotiations, avoiding court. 

Feasibility 

Technical 
Feasibility 

High TxDOT already has all of the resources needed; however, the 
suggestions should be emphasized during existing training courses. 

Financial 
Feasibility 

Medium Even though all of the resources exist at TxDOT, time and effort need 
to be dedicated to connecting with the owner, which costs money.  

Legal 
Feasibility 

High This improvement does not affect either the ROW Manual or Texas 
statute, only agent training. 
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Well-Trained Appraisers 

1. STAGE IN R/W ACQUISITION PROCESS 
Appraisal 

2. STRATEGY DEFINITION 
Well-trained appraisers whose experience is matched with the acquisition type provide a quality 
initial offer to the landowner.  Qualifications for hiring include having the proper credentials and 
experience and then once hired, the agency should continue offering in-house training, on-the-job 
training, and classes on acquisition and relocation.  A high quality appraisal includes comparable 
sales for land values, damages to the remainder property, and all improvements that will be 
affected by the acquisition, such as structures, barns, and fences. 

3. ADVANTAGES/DISADVANTAGES  
By following this education process, appraisers are more likely to determine the actual FMV of a 
property, which tends to eliminate going to ED because an improvement was overlooked or not 
addressed properly.  A problem for generating these quality initial offers is that it is hard to 
quantify and measure good training. 

4. POSSIBLE IMPROVEMENTS 
TxDOT currently contracts with state certified fee appraisers to appraise the parcels, while review 
appraisers are TxDOT employees.  A proposal to advance this program is to offer on-the-job 
training and additional classes for in-house review appraisers as well as members who contract 
with TxDOT.  In the classes, case studies should be reviewed, especially focusing discussions 
around comparing initial appraisals to the amount paid to learn about other factors that might 
need to be included in future appraisals. 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium Educational programs will position the agency better during 
negotiations and save time from having to go to court. 

Impact on 
Cost 

Medium Extra training will help appraisers determine the true FMV of the 
property, which can lead to less money being spent by going to court 
to settle the case.   

Impact on 
Cond. Rate 

Medium Training should lead to quality initial offers being presented to the 
owner that are more likely to be accepted.  

Feasibility 

Technical 
Feasibility 

Medium While some training programs exist, TxDOT should add the 
additional courses mentioned in Section 4 to make the strategy more 
effective. 

Financial 
Feasibility 

Medium Additional training courses will require more funding and employee 
training takes them away from tasks deemed as payable hours. 

Legal 
Feasibility 

High This improvement does not affect either the ROW Manual or Texas 
statute, only appraiser training. 
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Appraisal Waiver 

1. STAGE IN R/W ACQUISITION PROCESS 
Appraisal 

2. STRATEGY DEFINITION 
49 CFR 24.102(c)(2)(ii) allows acquiring agencies to waive appraisals when the acquisition is 
through a sale, when the property has been donated, or when the property costs less than $10,000.  
However, the Federal government currently allows TxDOT to use the waiver on parcels up to 
$25,000 as long as the owner is notified that he or she can request an appraisal.  The waiver was 
designed because the administrative costs should not be a high percentage of the value of the 
property being acquired.   

3. ADVANTAGES/DISADVANTAGES 
Owners in numerous states are satisfied with the waiver because there is a quick turnaround 
between when communications begin and when the offer is presented, which is also often higher 
than when using the traditional valuation method.  It also benefits the agency because by using 
abbreviated valuation procedures, the waiver considerably cuts costs due to labor savings.  
Despite these benefits, the waiver is not widely used at TxDOT for three main reasons: there is a 
lack of qualified in-house personnel to do the assessment, they feel there is a better chance of 
negotiating with an owner if an independent fee appraiser performs the appraisal, and because 
many projects occur in urban areas where property values are greater than the $25,000 limit. 

4. POSSIBLE IMPROVEMENTS 
Since disadvantages revolve around using in-house appraisers, TxDOT can avoid this by 
continuing to hire outside fee appraisers for this valuation type, but to instruct them to use Form 
ROW-A-7, the non-appraisal valuation form, instead of generating a full appraisal report.  In 
terms of the waiver limit being too low to be effective, TxDOT can try to get approval from the 
FHWA to start a pilot program similar to Delaware and North Carolina where the waiver limit is 
raised to $50,000.   

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

High Less labor hours are required to perform the shortened appraisal and 
settlements occur in the same or less time (FHWA, 2007a). 

Impact on 
Cost 

High Due to the labor savings, many states have testified to saving 
thousands of dollars per parcel from conducting appraisal waivers 
versus full appraisals (FHWA, 1999). 

Impact on 
Cond. Rate 

Medium Due to being easier to explain to land owners than the traditional 
valuation method, waivers have lowered condemnation rates. 

Feasibility 

Technical 
Feasibility 

Medium To implement the improvements, a request to the FHWA is needed; 
otherwise TxDOT is equipped with all other resources.   

Financial 
Feasibility 

High Since the waiver is already used on some low-valued properties in 
Texas, starting a pilot program should not cost anything further. 

Legal 
Feasibility 

Medium If TxDOT receives permission to raise the waiver limit to $50,000 
and also decides to instruct fee appraisers to use the waiver more 
frequently, then the ROW Manual will have to reflect this change.  
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Titling Issues 

1. STAGE IN R/W ACQUISITION PROCESS 
Appraisal 

2. STRATEGY DEFINITION 
If the title deed can be furnished on a low-valued parcel, then a full title exam is not required.  
Also, the lead holders of the property, such as a bank, do not need to be contacted, entitling the 
property owner to the full payment 

3. ADVANTAGES/DISADVANTAGES  
Eliminating the full title exam means less work is needed, which speeds up the entire acquisition 
process.  The agency also saves money because mortgage and loan companies can charge 
excessive amounts for title releases.  Land owners have been pleased with this strategy because 
they receive the full payment instead of some of it being given to the lead property holders.  
However, due to the $10,000 limit, it is not applicable for all parcels.  While TxDOT’s ROW 
Acquisition Manual, Chapter 15-2 finds no objection to acquiring title to land subject to 
outstanding restrictions (TxDOT, 2010b), the disadvantage with this process is that the title may 
not be clear and title insurance may not cover the procedural cost to obtain a clean title for the 
acquired property.  For example, the title may be burdened with reverter provisions that can lead 
to loss for TxDOT with the title. The ROW Manual requires a waiver to be obtained if such 
reverter provisions are encountered that will negatively affect a title.  Another disadvantage for 
the agency is that there is a risk of having to pay another party, such as the bank, later on if they 
find out about the transaction.  Nonetheless, MSHA has been implementing this technique for 
over eight years and has never had to make a second payment. 

4. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium Eliminates time spent searching for title exam and holder of the loan 
or mortgage. 

Impact on 
Cost 

Low Agency no longer has to buy releases from mortgage and loan 
companies and it also reduces the cost due to labor savings. 

Impact on 
Cond. Rate 

Low Owners are happy to receive more money than they normally are 
entitled to and so they are more accepting of the taking. 

Feasibility 

Technical 
Feasibility 

High No additional resources are needed for successful implementation as 
TxDOT employees presently are assigned to title work. 

Financial 
Feasibility 

High As this uses less labor than the traditional title exam and the resources 
are already in place at TxDOT, no additional expenses are needed. 

Legal 
Feasibility 

Medium This will require updating the ROW Manual’s Volume 2, Chapter 5 
because when acquiring property, LPA’s currently are required to 
obtain a title policy and are responsible for providing clear title to 
acquired property. It will also require changes to Appendix A in the 
ROW Appraisal and Review Manual, which stipulates that a title 
examination is undertaken during the pre-appraisal contact period to 
determine if there is a recorded property lease (TxDOT, 2006). 
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Well-Trained Negotiators 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition 

2. STRATEGY DEFINITION 
Negotiators need to be competent and personable in order to effectively talk to owners, address 
any of their immediate concerns, and gain their trust so they understand the appraised value really 
is the FMV.  Trust is obtained early on by being transparent with owners.  Training can be done 
through mentoring services or in-house role-playing activities. 

3. ADVANTAGES/DISADVANTAGES  
Effectively talking to owners can address their concerns and assure them that the appraised value 
really is fair, helping to lower a state’s condemnation rate.  A downside to these training practices 
is that it is difficult to measure and quantify its impact. 

4. POSSIBLE IMPROVEMENTS 
Currently, the main sources of training are in-house on a regional basis.  This means that different 
areas of the state have negotiators pursuing different best practices and there is no interaction 
between the regions for which best practices to pursue.  A suggestion is to have a biennial 
conference for all TxDOT negotiators where they can learn about how other regions are 
successfully reaching settlements with landowners. 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium By being properly trained to deal with owners, negotiators are more 
likely to get owners to agree to the taking earlier, meaning 
settlements happen faster. 

Impact on 
Cost 

Medium By getting owners to agree to a taking sooner, less labor hours and 
money is needed. 

Impact on 
Cond. Rate 

Medium Communicating with the owner and assuring him or her that the offer 
represents FMV help lower the amount of cases that end up in court. 

Feasibility 

Technical 
Feasibility 

Low The conference will have to be planned, which requires a lot of man-
hours. 

Financial 
Feasibility 

Low Setting up the conference and paying for negotiators to attend it will 
be extremely costly. 

Legal 
Feasibility 

High This improvement does not affect either the ROW Manual or Texas 
statute, only training for negotiators. 
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Single Appraiser/Negotiator 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition 

2. STRATEGY DEFINITION 
Under Federal Regulation 49 CFR 24.102(n), one person can act as both appraiser and negotiator 
on parcels valued up to $10,000, but a review of the appraisal must be performed prior to 
negotiations (FHWA, 2010). TxDOT does not allow the review appraiser for a parcel to then be 
involved in its negotiations.  This ensures the owner is receiving the FMV for his or her property.   

3. ADVANTAGES/DISADVANTAGES  
This strategy allows for a limited staff, which is extremely effective for remote projects and also 
saves the project money.  Similarly, by implementing this strategy, consistent information can be 
conveyed to the owner as well as what is promised since only one person is involved.  This 
ultimately enhances the owner/agency relationship, which can lead to easier takings.  However, 
since only one person is in contact with the owner, there is a possible conflict of interest, where 
the fear is that the appraiser/negotiator might try to give more money to the owner.  Nonetheless, 
since an appraisal review still must take place and there is a $10,000 limit, this concern is mostly 
avoided. 

4. POSSIBLE IMPROVEMENTS 
Since TxDOT currently already allows this strategy, an enhancement to the project involves how 
the review process is structured.  The FHWA supports the following cost-effective suggestion: 
the appraisal along with either photos or a detailed description of the property can either be 
emailed or dictated over the telephone to the reviewer (FHWA, 2006d).  This way, the reviewer 
does not have to visit the property, saving time and money. 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium By effectively maximizing the utilization of staff, the project can be 
delivered faster. 

Impact on 
Cost 

Medium Eliminates a person assigned to the project, saving money spent on 
employee benefits.  Also, on remote projects, only have to pay for 
one person’s expenses. 

Impact on 
Cond. Rate 

Medium Having only one person contact the owner promotes a relationship 
between the parties and helps the owner trust the agency, ultimately 
leading to faster and easier takings.  

Feasibility 

Technical 
Feasibility 

Medium Even though this policy is already in the ROW Manual, resources 
might not be available to actually implement it. 

Financial 
Feasibility 

Medium Due to limited resources, it might be financially difficult for TxDOT 
to actually implement the strategy. 

Legal 
Feasibility 

Medium The proposal will require Volume 2, Chapter 5 of the ROW Manual 
to be updated.  
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Administrative Settlement Freedom 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition  

2. STRATEGY DEFINITION 
This settlement hearing allows the R/W agency to further negotiate with the property owner over 
minor valuation differences since the evaluation of land is not error proof.  It begins with the 
owner presenting the agency with a written counteroffer and then the two parties work towards an 
amicable solution.  According to Texas Property Code Section 21.047, if the court or 
Commissioners award the owner more money than TxDOT for the parcel, TxDOT is responsible 
for all lawyer fees.  Since this expense can be considerable, it is in TxDOT’s best interest to be 
very open in negotiations and so TxDOT currently allows its regional operations to increase a 
parcel’s value around 15-20% from the original offer during these settlements.   

3. ADVANTAGES/DISADVANTAGES  
The administrative settlement offers freedom and flexibility, which can lead to earlier and easier 
settlements, creating labor and time savings.  Since condemnation cases cost considerably more 
than the original offer, it is in TxDOT’s best interest to avoid court and be very receptive in 
negotiations.   

4. POSSIBLE IMPROVEMENTS 
Based on how other state agencies use this policy, TxDOT can improve their program in two 
ways.  The first is requiring approval from the ROW Division prior to filing for ED, which puts 
more eyes on the case and pressures negotiators to reach a settlement.  Secondly, TxDOT should 
not allow the region to move forward with condemnation on parcels valued below a certain 
threshold, because often court in those cases will cost more than the settling amount.   

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

High Through this strategy, the owner and agency can work towards a fair 
settlement much faster than fighting in court. 

Impact on 
Cost 

High Settling outside the courts is considerably cheaper because lawyer 
fees are not an issue and less labor and time are invested in it. 

Impact on 
Cond. Rate 

High By allowing TxDOT and the owner to sit down and discuss the 
valuation differences, agreeable solutions can be reached, helping to 
avoid condemnation proceedings. 

Feasibility 

Technical 
Feasibility 

Medium The only addition necessary to this already used policy is to define 
the threshold, as mentioned in the second recommendation.   

Financial 
Feasibility 

Medium Even though TxDOT uses administrative settlements, the 
improvements mentioned can cause owners to receive additional 
capital, but the agency still saves time and ultimately money. 

Legal 
Feasibility 

Medium Both of these recommendations will only require changes to the 
ROW Manual, not Texas statute. 
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Voluntary Mediation 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition 

2. STRATEGY DEFINITION 
When conflicts arise over the parcel’s valuation, an independent mediator can step in and work 
with the two parties to come up with an amicable solution.  Both the property owner and the 
agency representatives discuss their issues and concerns and then the mediator offers agreeable 
and unbiased solutions until the dispute is resolved. 

3. ADVANTAGES/DISADVANTAGES 
It can be scheduled prior to and be briefer to complete than court hearings, saving time and 
money.  Also, as it is a more informal setting than court, lawyers do not need to be present, 
saving additional costs.  Nonetheless, the impartial mediator can provide agreeable and unbiased 
solutions to appease both parties and avoid condemnation.  This strategy is only useful for parcels 
where negotiations are not working and the parcel is heading towards condemnation, indicating 
that it should not be used for all cases. 

4. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium Scheduling and performing the mediation is faster than court 
proceedings, saving time. 

Impact on 
Cost 

Medium Not having lawyers present and performing the mediation faster 
compared to court saves money. 

Impact on 
Cond. Rate 

Low Due to being content with the amicable, impartial solutions suggested 
by the mediator, owners are less likely to take the issue to court.  

Feasibility 

Technical 
Feasibility 

Medium Third party mediators will need to be hired for each parcel under 
conflict.  It might be difficult to find a trained mediator in some parts 
of Texas, although for a fee, mediators can travel. 

Financial 
Feasibility 

Medium The mediator will need to be paid by TxDOT; however, it is more 
cost effective than settlement hearings involving lawyers and court. 

Legal 
Feasibility 

Medium This policy will need to be added to TxDOT’s ROW Manual Volume 
2 prior to implementation. 
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Board Property Review/Special Commissioners’ Hearings 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition  

2. STRATEGY DEFINITION 
To solve property valuation disagreements once ED papers are filed, an impartial board of three 
citizens from the county with the dispute performs a site visit to the property, hears both sides of 
the case, and then decides on an appropriate award, which becomes binding if appeals are not 
made within thirty days.   

3. ADVANTAGES/DISADVANTAGES  
Owners like this strategy because problems are discussed in a neutral environment, cutting down 
on the number of parcels going to court.  Similarly, TxDOT enjoys the time savings from this 
strategy because it is easier to schedule than court and can begin as early as 20 days from when 
the Special Commissioners are selected.  However, it is only applicable for condemned parcels, 
meaning it cannot be used on all projects and it cannot reduce the condemnation rate. 

4. POSSIBLE IMPROVEMENTS 
In other states, the board members are selected based on their profession: engineer, attorney, and 
farmers, instead of TxDOT’s current practice of random selection.  People in these occupations 
are often more familiar with ED and have the background necessary to make valid judgments on 
the FMV.  Another change to the current program is to require the Commissioners to visit a site, 
giving them an opportunity to see the taking’s impact on the property. 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium Although performing a site visit will add time to the hearing, since 
this strategy can be scheduled earlier than court and if no objections 
are filed, then countless project hours can still be saved. 

Impact on 
Cost 

Medium If successful at solving the dispute, it avoids a costly court hearing. 

Impact on 
Cond. Rate 

N/A This strategy is one of the initial first steps in Texas once ED papers 
are filed and so it cannot affect the condemnation rate. 

Feasibility 

Technical 
Feasibility 

Medium While TxDOT currently uses the Commissioners program, in some 
Texas regions, it might be harder to entice people from those 
occupations to sit on the board. 

Financial 
Feasibility 

High Because the program is currently employed, it will require very little 
additional funds to implement the recommendations. 

Legal 
Feasibility 

Low With the recent passage of SB 18, Section 21.014(a), Property Code 
will need to be changed in regards to who makes up the 
Commissioners because it currently reads, “three disinterested real 
property owners who reside in the county” (Texas Senate, 2011). This 
new wording must then be approved during the next legislative 
session in 2013. Similarly, Chapter 2 of ROW Manual Volume 4 will 
need to be updated prior to implementation. 
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Acquisition Incentive 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition  

2. STRATEGY DEFINITION 
Under 23 CFR 710.203(b)(2)(ii), payments above the FMV of the property can be offered to a 
property owner in exchange for a quick settlement. The incentive amount can either be based on a 
percentage of the initial appraisal or on when the offer is accepted.  By making the bonus 
available only for a short time period and withdrawing it as soon as ED papers are filed, owners 
are at risk if they go to court because they may be awarded less than the incentive amount.  In 
order to remain fair and consistent, the bonus should be offered to all landowners along the 
project corridor.   

3. ADVANTAGES/DISADVANTAGES  
The possibility that an owner might lose the bonus money if got to ED prompts them to accept the 
offer, which significantly reduces the time required to acquire and clear R/W.  However, since 
implementing this program does not increase federal funding, cuts in spending will need to be 
made elsewhere.  

4. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

High The R/W acquisition schedule can be significantly reduced due to 
owners avoiding condemnation to secure the monetary bonus.  Also, 
when the bonus is contingent on the offer’s acceptance date, owners 
are more likely to sign earlier in the process to collect more money, 
saving additional time. 

Impact on 
Cost 

High Money can be saved due to minimizing legal costs and time 
negotiating with the owners. 

Impact on 
Cond. Rate 

High Due to the fear of losing the bonus money if got to ED, owners are 
more likely to accept the offer and avoid litigation. 

Feasibility 

Technical 
Feasibility 

Low This is a new scheme for TxDOT and so it first must decide what the 
bonus will be based off of: the time to accept the offer or a percentage 
of the property’s value.  Then, to determine the actual bonus amounts 
an analysis of the court case payments versus initial appraisal 
amounts should be performed.   

Financial 
Feasibility 

Medium A lot of initial effort will need to be put into implementing this 
resource, but then the time and labor savings during negotiations will 
compensate.  

Legal 
Feasibility 

Medium This new policy will need to be added to ROW Manual Volume 2, 
which deals with how to acquire R/W in Texas.  Even though it 
requires payment above the FMV, it will not require a change to the 
state stature prior to implementation. 
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Supercompensation 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition  

2. STRATEGY DEFINITION 
When acquiring a property, additional compensation is given for heritage and homestead 
properties, which are parcels that have been in the same extended family for over 50 years and 
where the taking is within a certain distance from a residential unit, respectively. This extra 
money is one way that the agency can get around not being able to pay for improvements that are 
not compensable under the Uniform Act, which will hopefully make the owners more content 
with having to sell their property.  Supercompensation payments cover the value of the property, 
administrative payments, relocation payments, and moving costs.   

3. ADVANTAGES/DISADVANTAGES  
The additional payment appeases owners and helps them accept the taking.  While the amount 
that exceeds the FMV is eligible for reimbursement through federal funds pursuant to 23 CFR 
710.203, it does not increase the funding amount or availability (FHWA, 2007b).  Also, some 
agencies fear that supercompensation develops a standard to pay more than the FMV, increasing 
project prices.  Another disadvantage is that it requires a change to statute and thus legislative 
action.  While a few states have tied supercompensation with entering into condemnation, it is not 
recommended that TxDOT include this provision as it will increase the condemnation rate.  
Instead, these payments should be guaranteed for all heritage and homestead parcels. 

4. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium Pleased with the bonus, owners are more willing to sign over the 
parcel, saving time in negotiations. 

Impact on 
Cost 

Low Although this requires additional funds for the bonus amount, it can 
save labor hours, which is money, during the negotiation time period. 

Impact on 
Cond. Rate 

High When supercompensation is not contingent on going to 
condemnation, owners are happy about the additional money and 
more willing to accept TxDOT’s offer and avoid litigation.  

Feasibility 

Technical 
Feasibility 

Low This policy currently does not exist at TxDOT and so the rules and 
award amounts will first need to be established.  Then, agents will 
need to be trained in how to effectively offer the supercompensation 
to get owners to accept the taking. 

Financial 
Feasibility 

Medium There are currently no resources in place for this policy, but the 
benefits of time and money savings by avoiding condemnation will 
outweigh the costs once legal implications are factored in. 

Legal 
Feasibility 

None Since this policy must be state mandated, the state legislature must 
first approve it.  Due to the economic recession, the legislative bills in 
2011 focused on cutting agency costs, making it unlikely that they 
will accept paying an owner greater than the FMV.  On the other 
hand, bills also were introduced to protect property rights. 
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Possession and Use Agreement 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition 

2. STRATEGY DEFINITION 
Under this agreement, an agency gets access to the property prior to the valuation being settled.  
In exchange, the owner receives the appraised amount in addition to a onetime advanced rental 
payment, which is an upfront monetary bonus.  Once the final value is settled on, the appraisal 
amount previously paid is credited off of the final award. 

3. ADVANTAGES/DISADVANTAGES  
TxDOT already benefits from this policy because the property is acquired prior to valuation being 
settled, allowing construction to begin earlier.  Owners are also accepting of this strategy because 
of the monetary bonus they receive even if the project later enters condemnation.  This is 
currently one of the disadvantages because it does not encourage landowners to accept the taking, 
making ED still possible. 

4. POSSIBLE IMPROVEMENTS - ONLY A TEXAS STRATEGY AND SO IMPROVEMENTS ARE 

NOT BASED ON THE SUCCESS OF OTHER STATE PROGRAMS 
A way to encourage not going to ED is to offer two different bonus amounts: the current amount 
for owners who are contemplating fighting the taking and a higher payment for owners promising 
to avoid condemnation.  This change will allow TxDOT to continue acquiring property before 
settling on it value, while also giving the owner an incentive not to go to court. 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

High Since TxDOT can acquire the property before the final valuation is 
settled, the project can be accelerated and the acquisition time is 
reduced. 

Impact on 
Cost 

N/A Since this policy requires additional payment to the owner and 
because acquiring the property earlier does not reduce the amount of 
labor needed to settle the property’s value, monetary savings are 
insignificant. 

Impact on 
Cond. Rate 

Low By offering two different amounts, a higher one for accepting the 
taking and a lower amount for entering into ED, then a state’s 
condemnation rate is likely to decrease due to owners wanting the 
larger monetary bonus. 

Feasibility 

Technical 
Feasibility 

Medium Since the strategy already exists, the only additional resource needed 
is for implementing the proposed improvements.  The two different 
amounts offered for bonuses will need to be defined ahead of time. 

Financial 
Feasibility 

Medium This strategy requires additional money be offered to the owner 
upfront; however, the time savings offset the cost. 

Legal 
Feasibility 

Medium Employing this proposed modification to the current program will 
require changes to Chapter 13 of ROW Manual Volume 2. 
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Option to Purchase 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition  

2. STRATEGY DEFINITION 
This is an agreement where the landowner gives TxDOT the right to purchase the property in the 
future.  Since the land cannot be legally purchased until the environmental, design, and public 
involvement processes are complete, the landowner is offered a percentage of the asking price 
upfront to not sell to anyone else, to not further develop the land, and to not go to condemnation 
when the acquisition process starts.  The property’s value can be determined either when the 
option is purchased or when the actual property is purchased.  There is a maximum of five years 
for the option period, but the agreement may be renewed as needed. 

3. ADVANTAGES/DISADVANTAGES  
Having R/W agents go to landowners as soon as the schematic design has been approved speeds 
up the acquisition process and preserves future transportation corridors.  Money can also be saved 
because further development to the entire parcel is not allowed.  Finally, since the agreement is 
dependent on the owner accepting the future taking, lengthy and expensive condemnation 
proceedings are prevented.  This strategy is risky though if the land’s price is negotiated when the 
purchase of the option and signing of the contract takes place.  After all, future land values are 
unknown at the time of agreement, yet the purchase price is already locked in. 

4. POSSIBLE IMPROVEMENTS - ONLY A TEXAS STRATEGY AND SO IMPROVEMENTS ARE 

NOT BASED ON THE SUCCESS OF OTHER STATE PROGRAMS 
Since it is risky for both the agency and the owner to negotiate the property’s price at the time 
when the option is purchased, this should no longer be an option.  Instead, extensive photos of the 
current property’s state should be taken to ensure further developments or improvements are 
avoided.  Also, an approximate value of the land should be presented to the owner to give an idea 
of what they will earn once the deal is finalized.   

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium This strategy expedites the acquisition schedule because property 
owners are on-board once TxDOT actually makes the purchase. 

Impact on 
Cost 

Low Since less time is needed during negotiations due to them already 
agreeing to sell the property, labor and legal costs are reduced. 

Impact on 
Cond. Rate 

Medium Since the agreement is contingent on the owner not pursuing 
condemnation, the condemnation rate is reduced. 

Feasibility 

Technical 
Feasibility 

High All that is changing from the current practice is removing the option 
to pay in advance since this provides so much uncertainty. 

Financial 
Feasibility 

Medium Even though less labor is needed to make the final settlement, the 
monetary bonus and the use of a second appraiser once the property is 
actually ready to be acquired require additional funds. 

Legal 
Feasibility 

High 
 

Since TxDOT already uses it and Sections 202.111-114 of the 
Transportation Code allow it, it does not require any legal changes.   
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Early Acquisition of R/W 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition 

2. STRATEGY DEFINITION 
This policy allows R/W purchases to occur for a future transportation project prior to receiving 
the release for acquiring R/W. The ROW Manual’s Volume 2, Chapter 3, lists three different 
types of acquisition that it covers: hardship acquisition where the parcel owner requests the 
purchase to alleviate a particular problem they have; protective buying which stops planned 
parcel development; and parcel donations (TxDOT, 2010b). 

3. ADVANTAGES/DISADVANTAGES  
Parcels can be bought prior to project design approval, saving time once the acquisition phase 
begins. Acquiring parcels early, prior to speculations increasing R/W costs, can result in 
substantial monetary savings (Aultman & Lari, 2009). Also, offering to lease the property back to 
the owner or tenant who occupies the land during the acquisition process can help satisfy owners. 
However, due to the National Environmental Policy Act, an agency is not allowed to acquire land 
without first performing an Environmental Impact Statement, which is where the property or 
project is cleared environmentally or until necessary environmental justice has been completed. 
This puts a constraint on how early the acquisition can be performed. Also, with the passage of 
SB 18, the project must be started within 10 years of buying the property or the property owner 
can repurchase the taken property for the original price or the market value, whichever is less 
(Texas Senate, 2011).    

4. POSSIBLE IMPROVEMENTS 
Other states have successfully broadened this corridor preservation policy to include looking at 
their five or 10 year plans and then starting to acquire property for sale along the proposed 
construction routes.  This way, vacant land can be bought up prior to any development plans, 
saving the agency money for relocation and improvement costs.  Also, already developed 
property can be rented until needed, earning the agency revenue. 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium Since these owners are willing to move, purchases are less time 
consuming than typical R/W negotiations. 

Impact on 
Cost 

Medium Buying empty parcels prior to them being developed saves money. 
Also, renting out developed land can generate revenues. 

Impact on 
Cond. Rate 

Medium Since these parcels are acquired when the property is put on the 
market, owners are willing to sell. 

Feasibility 

Technical 
Feasibility 

High The program is now in place, only minor additions to the ROW 
Manual are necessary. 

Financial 
Feasibility 

Medium Funds will be spent earlier, but the savings from buying undeveloped 
land and renting it out will compensate for it. 

Legal 
Feasibility 

Medium Changes to Volume 2’s Chapter 3 of the ROW Manual will need to 
be made prior to implementation. 



 

111 

Start Paperwork during Waiting Period 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition  

2. STRATEGY DEFINITION 
With the instatement of SB 18, there will now be a mandatory 14 day waiting period between 
when the final offer letter is sent to the owner and when the ED papers can be filed (Texas 
Senate, 2011). During this time if it is known that the owner is unwilling to negotiate, then ED 
papers and packages can be prepared.  This means the papers can be submitted to the 
Transportation Commission earlier. 

3. ADVANTAGES/DISADVANTAGES  
Working during the waiting period allows paperwork to be submitted to the Transportation 
Commission earlier.  However, it can only be used if TxDOT agents know that the owner is 
unwilling to settle because otherwise the time could have been spent in negotiations. 

4. POSSIBLE IMPROVEMENTS - ONLY A TEXAS STRATEGY AND SO IMPROVEMENTS ARE 

NOT BASED ON THE SUCCESS OF OTHER STATE PROGRAMS 
Even if it is assumed that the owners will not accept the taking without entering ED, at least half 
the wait time should still be dedicated to trying to negotiate because saving a few days from 
paperwork is not as impactful as saving months from avoiding court.  It is possible that an owner 
can be persuaded if they learn of the benefits to society that the transportation project will bring 
or if offered monetary incentives. 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Low A few days can be saved if paperwork is initiated during the waiting 
period.  

Impact on 
Cost 

N/A The same amount of labor and thus money will be spent putting the 
paperwork together.   

Impact on 
Cond. Rate 

N/A The practice does not encourage owners to accept the taking. 

Feasibility 

Technical 
Feasibility 

Medium TxDOT has all of the basic resources, but some agents might be 
opposed to using this strategy because it discredits the negotiating 
phase. 

Financial 
Feasibility 

Medium There is a risk that time will be devoted towards working on the 
paperwork when an owner will later settle. 

Legal 
Feasibility 

High This is already a TxDOT practice and so no changes are necessary to 
either the ROW Manual or the state’s statute. 
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Land Exchanges 

1. STAGE IN R/W ACQUISITION PROCESS 
Acquisition  

2. STRATEGY DEFINITION 
Land exchanges, or property swaps, involve offering a landowner surplus property that the 
agency acquires either during realignment of roadway curves or through normal selling 
procedures.  These proceedings are not offered during negotiations, but must be initiated by the 
landowner.   

3. ADVANTAGES/DISADVANTAGES  
Owners who do not want monetary compensation due to tax purposes and those whose land was 
taken during a previous transportation project, but under the new project some of the original land 
can be returned are more likely to agree to the taking if given the land exchange option.  TxDOT 
also encourages the practice because it keeps resources, such as tax streams, within the district.  
However, a disadvantage to the scheme is that TxDOT has to own excess land that is appealing to 
the owner to make the trade.   

4. POSSIBLE IMPROVEMENTS - ONLY A TEXAS STRATEGY AND SO IMPROVEMENTS ARE 

NOT BASED ON THE SUCCESS OF OTHER STATE PROGRAMS 
Currently, the practice must be instigated by the property owner instead of TxDOT.  It is possible 
that some owners are unaware of this policy, yet they might have been more accepting of the 
taking if given the chance to exchange land.  Thus, the policy and available land should be 
presented at the same time as the appraisal offer.  

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Medium Owners who desire land either for relocating their business or home 
or to rebuild their original property, are more likely to accept the 
transaction faster than negotiating over monetary numbers.  This 
requires less labor hours for negotiation and avoids time consuming 
condemnation proceedings. 

Impact on 
Cost 

Low Less labor and thus money is needed due to owners accepting the 
taking sooner and avoiding condemnation. 

Impact on 
Cond. Rate 

Medium This strategy often appeases owners in the aforementioned categories 
and makes them more willing to sell their property. 

Feasibility 

Technical 
Feasibility 

Low Excess property that is comparably priced to the land being acquired 
must be in TxDOT possession in order to perform the swaps. 

Financial 
Feasibility 

Low Owning excess property can be costly to maintain.  There is also a 
financial risk that the property will never be attractive for a swap. 

Legal 
Feasibility 

Medium This change will require changes to ROW Manual Volume 2 – 
Acquisition, Chapter 6.  
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Relocation Incentive 

1. STAGE IN R/W ACQUISITION PROCESS 
Relocation   

2. STRATEGY DEFINITION 
23 CFR 710.203(b)(2)(ii) permits an agency to give owners additional compensation on top of the 
relocation payment offered by the Uniform Act if an occupant agrees to vacate the property 
earlier than is required federally by law, which is 30 days for a tenant and 90 days for an owner.  
All parcel owners affected by the project should be offered the incentive in the hopes that the 
majority of occupants will accept it, so construction can start ahead of time.  The incentive can be 
applied to both commercial and residential owners, but the bonus for businesses should be greater 
and include a tiered system based on the business type and income generated.  Also, within both 
categories there are two tiers of incentives: one for moving within 30 days of accepting the offer 
and a lower amount for moving between 31 and 60 days.  

3. ADVANTAGES/DISADVANTAGES  
A monetary bonus incentivizes the occupant to quickly accept the taking and leave the property 
sooner than required by law so construction can start earlier.  In order to be the most effective, the 
majority of the owners on a project need to accept the incentive.  Secondly, it should only be 
implemented on time sensitive TxDOT projects, instead of all projects because otherwise it will 
raise FMV standards.  Another disadvantage is that it does not increase federal funding. 

4. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

High This can produce time savings anywhere between 30 and 90 days. 

Impact on 
Cost 

High While it costs money to implement the program, the cost is justified 
because it can cut months off of the project, saving considerable 
dollars in labor payments. 

Impact on 
Cond. Rate 

High Owners are likely to accept this offer because it gives them additional 
capital and since the bonus is contingent on the owner moving out 
prior to the 90 days, ED is avoided. 

Feasibility 

Technical 
Feasibility 

Low Incentive payment amounts need to be determined based on the time 
savings and necessity for the early move date.  Also, negotiators need 
to be trained in how to best present the offer to owners. 

Financial 
Feasibility 

Medium Even though money needs to be fronted to begin this program, it will 
ultimately save considerably more than is invested due to savings in 
labor payments. 

Legal 
Feasibility 

Medium This strategy will need to be added to the ROW Manual, but will not 
require any statue changes at the state level. 
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Continued Occupancy Incentive Payment 

1. STAGE IN R/W ACQUISITION PROCESS 
Relocation 

2. STRATEGY DEFINITION 
A monetary bonus, sometimes called protective rent, is offered to tenants of large rental property 
areas in exchange for them remaining on the property until the agency acquires it.   

3. ADVANTAGES/DISADVANTAGES  
This strategy helps landlords retain their tenants and also allows the acquiring agency to only pay 
for one tenant’s relocation expense, eliminating multiple payments to late residential occupants.  
A downside to the strategy is that it is only applicable for large rental properties, such as 
apartment complexes and it can only be applied if the District Engineer from TxDOT’s ROW 
Division approves its use prior to initiating negotiations on any parcel on the project. 

4. POSSIBLE IMPROVEMENTS 
Currently, using this strategy must be decided on before any negotiations along the corridor take 
place in an attempt to treat all parties equally.  This means though that if the project becomes 
delayed during the negotiations, this strategy cannot be used.  It is recommended that this 
provision be removed from the ROW Manual and allow the strategy to be implemented as needed 
on time sensitive projects. 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Low Agents are no longer wasting time by calculating multiple relocation 
expenses and dealing with multiple owners for each dwelling. 

Impact on 
Cost 

High Despite requiring upfront costs to cover the bonus, only having to pay 
one relocation expense per apartment unit results in considerable 
sums of money being saved. 

Impact on 
Cond. Rate 

N/A Because this strategy involves tenants and not the owner who is the 
one accepting the taking, it does not affect the condemnation rate.  
However, it does enhance the landlord/agency relationship by 
keeping tenants onsite longer. 

Feasibility 

Technical 
Feasibility 

Medium On a project by project basis, the bonus amount needs to be 
determined. 

Financial 
Feasibility 

High All of the resources are already in place and so no additional funds 
need to be earmarked for this strategy. 

Legal 
Feasibility 

Medium This will require changes to Chapter 13 of ROW Manual Volume 3. 
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Fixed Residential Moving Cost Schedule 

1. STAGE IN R/W ACQUISITION PROCESS 
Relocation  

2. STRATEGY DEFINITION 
In 2008, the FHWA issued the Fixed Residential Moving Cost Schedule to standardize the 
relocation payment process required by the Uniform Act.  This schedule provides displacees with 
a fixed payment instead of compensation for actual moving expenses.  The table breaks down 
characteristics of the property, such as number of rooms in the house and parcel location, and 
uses past trends in regards to these attributes to base current relocation payments (FHWA, 2008). 

3. ADVANTAGES/DISADVANTAGES  
Standardization of the process reduces time needed for a TxDOT agent to decide the relocation 
payment.  Also, it ensures equal compensation is given to all property owners in the state, 
regardless of sex, class, or race.  This equal treatment though can be problematic because it 
means rural and urban owners also receive the same amount. 

4. POSSIBLE IMPROVEMENTS 
Even though TxDOT incorporated this nationwide practice into its ROW Manual in Volume 3, 
Chapter 11, no TxDOT employees mentioned its use during interviews.  This may be because 
owners in different regions throughout Texas do not feel it adequately conveys moving costs for 
them.  A suggestion is to create a new schedule, following the same format as the one issued by 
the FHWA for areas around Texas, specifically breaking down urban versus rural properties. 

5. PRELIMINARY IMPACT/FEASIBILITY ASSESSMENT 
Impact 

Impact on 
Time 

Low Less labor and time is needed to determine the relocation payments. 

Impact on 
Cost 

Low As it is easier to determine than computing the actual moving 
expenses, less labor and thus money are required.  Also, by creating a 
second schedule broken down by region, TxDOT can reduce its urban 
moving costs because travel will not be as great as rural property 
owners.  

Impact on 
Cond. Rate 

N/A The relocation payments are dealt with after the parcel has been 
acquired so condemnation is not affected. 

Feasibility 

Technical 
Feasibility 

Medium Following the proposed recommendation, a new schedule will need to 
be created.  

Financial 
Feasibility 

Medium Labor and thus money needs to be spent on putting together this new 
schedule.   

Legal 
Feasibility 

Medium In order to create this new schedule, permission will need to be 
obtained from the DOT Administrator and then an update to ROW 
Manual Volume 3, Chapter 11 will be needed.  
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APPENDIX D: SUMMARY OF STRATEGIES' IMPACTS BASED ON PRELIMINARY EVALUATIONS 

Planning Strategies 
Reduces Time Reduces Cost Reduces Rate 

Total 
N/A Low Med. High N/A Low Med. High N/A Low Med. High 

Front-End Planning 
  

3 
  

3 
   

3 9 

Communication with Owners 
  

3 
  

2 
   

4 9 

                        

Appraisal Strategies 
Reduces Time Reduces Cost Reduces Rate 

Total 
N/A Low Med High N/A Low Med High N/A Low Med High 

Well-Trained Appraisers  
  

3 
   

3 
   

3 
 

9 

Appraisal Waiver 
   

4 
   

4 
  

3 
 

11 

Titling Issues 
  

3 
  

2 
   

2 
  

7 

                        

Acquisition Strategies 
Reduces Time Reduces Cost Reduces Rate 

Total 
N/A Low Med. High N/A Low Med. High N/A Low Med. High 

Well-Trained Negotiators 
  

3 
   

3 
   

3 
 

9 

Single Appraiser/Negotiator 
  

3 
   

3 
   

3 
 

9 

Administrative Settlement 
Freedom    

4 
   

4 
   

4 12 

Voluntary Mediation 
  

3 
   

3 
  

2 
  

8 

Board Property Review 
  

3 
   

3 
 

1 
   

7 

Acquisition Incentives 
   

4 
   

4 
   

4 12 

Supercompensation 
  

3 
  

2 
     

4 9 

Possession & Use Agreement 
   

4 1 
    

2 
  

7 

Option to Purchase 
  

3 
  

2 
    

3 
 

8 

Early Acquisition of R/W 
 

3 
   

3 
   

3 
 

9 

Start Paperwork During Waiting 
Period  

2 
  

1 
   

1 
   

4 

Land Exchanges 
  

3 
  

2 
    

3 
 

8 
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Relocation Strategies 
Reduces Time Reduces Cost Reduces Rate Total 

N/A Low Med. High N/A Low Med. High N/A Low Med. High 
Relocation Incentive 

   
4 

   
4 

   
4 12 

Continued Occupancy Incentive 
Payment  

2 
     

4 1 
   

7 

Fixed Residential Moving Cost 
Schedule  

2 
   

2 
  

1 
   

5 

  



 

118 

APPENDIX E: SUMMARY OF STRATEGIES' FEASIBILITY BASED ON PRELIMINARY EVALUATIONS 

Planning Strategies 
Technical Feasibility Financial Feasibility Legal Feasibility 

Total 
N/A Low Med. High N/A Low Med. High None Low Med. High 

Front-End Planning 
   

4 
  

4 
  

3 11 

Communication with Owners 
   

4 
  

3 
  

4 11 

  

Appraisal Strategies 
Technical Feasibility Financial Feasibility Legal Feasibility 

Total 
N/A Low Med. High N/A Low Med. High None Low Med. High 

Well-Trained Appraisers  
  

3 
   

3 
    

4 10 

Appraisal Waiver 
  

3 
    

4 
  

3 
 

10 

Titling Issues 
   

4 
   

4 
  

3 
 

11 

  

Acquisition Strategies 
Technical Feasibility Financial Feasibility Legal Feasibility 

Total 
N/A Low Med. High N/A Low Med. High None Low Med. High 

Well-Trained Negotiators 
 

2 
   

2 
     

4 8 

Single Appraiser/Negotiator 
  

3 
   

3 
   

3 
 

9 

Administrative Settlement 
Freedom   

3 
   

3 
   

3 
 

9 

Voluntary Mediation 
  

3 
   

3 
   

3 
 

9 

Board Property Review 
  

3 
    

4 
 

2 
  

9 

Acquisition Incentives 
 

2 
    

3 
   

3 
 

8 

Supercompensation 
 

2 
    

3 
 

1 
   

6 

Possession & Use Agreement 
  

3 
   

3 
   

3 
 

9 

Option to Purchase 
   

4 
  

3 
    

4 11 

Early Acquisition of R/W 
   

4 
  

3 
   

3 
 

10 

Start Paperwork During 
Waiting Period   

3 
   

3 
    

4 10 

Land Exchanges 
 

2 
   

2 
    

3 
 

7 
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Relocation Strategies 
Technical Feasibility Financial Feasibility Legal Feasibility 

Total 
N/A Low Med. High N/A Low Med. High None Low Med. High 

Relocation Incentive 
 

2 
    

3 
   

3 
 

8 

Continued Occupancy 
Incentive Payment   

3 
    

4 
  

3 
 

10 

Fixed Residential Moving Cost 
Schedule   

3 
   

3 
   

3 
 

9 
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