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Abstract 

 

Justicia en Reforma: 

A Diagnostic of Mexico’s Criminal Procedure 

Reforms in Early-Implementer Jurisdictions 

 

Denton Patrick Nichols, M.A., J.D. 

The University of Texas at Austin, 2011 

 

Supervisor:  Andres Villarreal 

 

Until recently, Mexico’s criminal court system systematically failed to observe 

the human rights of defendants, leading to widespread criticisms about the integrity of the 

system and the vulnerability of defendants to unconscionable judicial practices.  

Intending to remedy those deficiencies, several Mexican states have proceeded to 

transition from a semi-inquisitorial criminal procedure to an American-style adversarial 

one.  Because of a 2008 reform to the national constitution, all Mexican states must adopt 

such criminal procedure reforms by 2016.  In theory, these reforms should result in fewer 

overall cases, a reduced reliance on pre-trial detentions, and more dismissals of cases and 

acquittals.  This thesis uses data collected by Mexico’s official statistical agency, INEGI, 

to test these hypotheses in judicial districts in four states: Oaxaca, Chihuahua, Morelos, 

and Zacatecas.  While far fewer criminal cases are being brought in early-implementer 

districts that have transitioned to the new criminal procedures, the results on other 

statistical indicators are mixed.  Nonetheless, the balance of evidence suggests that the 
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reformed procedures are more likely to be fair to defendants and reduce overall wrongful 

convictions. 
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Chapter 1:  Introduction 

PRESUMED GUILTY 

Antonio Zuñiga was a twenty-something amateur hip-hop artist and videogame 

vendor living in a working-class barrio of Mexico City when an offhanded accusation 

suddenly mired him in Mexico’s Kafkaesque criminal justice system for almost two-and-

a-half years.1  While crossing a busy avenue in the capital, two burly men tackled him to 

the ground from behind and shoved him into a car.  Mr. Zuñiga thought he was being 

kidnapped, a not unheard-of phenomenon in Mexico City.  In fact, his kidnappers were 

the police, acting on a tip that Mr. Zuñiga was responsible for shooting dead a gang 

member who lived in another neighborhood the previous day. 

In the ensuing legal proceedings, the sole piece of evidence against Mr. Zuñiga 

came from the testimony of the cousin of the deceased victim, himself originally a 

suspect.  In his original interviews with the police, the cousin claimed that he saw three 

rival gang members in Zuñiga’s neighborhood kill his relative.  But as he was taking 

police on an hours-long search for the supposed gang members, he pointed at Antonio 

Zuñiga and said, “He did it.”  

In the first forty-eight hours of his arrest, police detectives berated Mr. Zuñiga 

repeatedly with the same questions, demanding to know why he had committed the 

murder.  Every time, Zuñiga denied that he had anything to do with the crime; he 

maintained that he didn’t even know the victim.  At one point during the interrogation, a 

detective leaned into Zuñiga and suggested that he could make the case go away by 

offering the police a lot of money.  Zuñiga did not even have the money to make the 

                                                
1 The facts surrounding Antonio Zuñiga’s story are derived from: Presunto Culpable; Ellingwood; May; 
and Luhnow. 
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bribe if he wanted to.  After being formally charged, he awaited trial for three months in 

an overcrowded, cockroach-infested prison cell.  On the basis of the case file, the trial 

judge found Antonio Zuñiga guilty at trial and sentenced him to 20 years of prison. 

That might have been the end of the line, but for the persistence of Zuñiga’s 

girlfriend who sought any way that she could to set him free.  She came into contact with 

Roberto Hernandez and Layda Negrete, a husband and wife lawyer team who were at the 

time doctoral candidates at UC Berkeley.  While looking into Zuñiga’s case, they 

discovered that the defense lawyer provided to Zuñiga had forged his law license, a fact 

that gave them grounds for a retrial.  Seeing an opportunity to expose Mexico’s 

nightmarish justice system, the couple obtained permission to film the proceedings of the 

second trial.  Out of those tapes they produced a documentary film, Presumed Guilty 

(Presunto culpable). 

Through the retrial video, viewers experience a typical Mexico City “courtroom,” 

a cramped and stuffy office where the defendant watches the proceedings through the 

bars of a cage.  The judge—who had presided over the first trial—comes off as 

amateurish, the prosecutor appears amused as her case crumbles, and the police answer 

virtually every question with “I don’t remember.”  The prosecution’s chief witness, the 

cousin of the deceased, failed to describe Zuñiga and even recanted, admitting that he did 

not see who had fired the gun.  What’s more, witnesses stated that they had seen Zuñiga 

in an entirely different neighborhood on the day of the murder, and the ballistics test of 

Zuñiga’s hands failed to detect gun powder.  Zuñiga’s new defense attorney made his 

client’s case zealously at every stage, in stark contrast to the mild indifference displayed 

by the prosecutor. 

Zuñiga told the cameras before being led to court on the day of the verdict that he 

thought he would be acquitted and set free; his supporters in the courtroom said the same.  
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But in an ominous sign, the trial judge did not appear in the courtroom for the reading of 

the sentence.  Instead, a clerk read out the court’s decision: Guilty—20 years in prison. 

Eventually, the appellate court, which had seen the video of Zuñiga’s second trial, 

determined that the evidence left open a “reasonable doubt” and ordered his immediate 

release.  Antonio Zuñiga, unfortunately, has not recovered his old life since being 

released.  He, his wife, and baby girl are in hiding in Mexico City after having received 

threatening phone calls and texts.2  “Don’t worry,” reads one text.  “We’ll soon get you 

back in here where you belong.”3 

OUTLINE 

Tragic cases like Antonio Zuñiga’s have motivated Mexico’s legal community to 

reform the tired, unjust criminal court system through interrelated constitutional and legal 

reforms at both the federal and state levels.  Effectively, the reforms aspire to transition 

Mexico’s criminal courts into American-style adversarial procedures that afford criminal 

defendants the presumption of innocence matched with fair and equitable procedures.  

Although criminal procedural reform (“CPR”) has been discussed with much fanfare 

throughout the country and many states have had new codes of criminal procedure 

(“CCPs”) in place for several years, to date there has been no methodical diagnostic 

performed to determine whether the reforms are having their intended effect.  The 

purpose of this project is to undertake such a diagnostic on Mexico’s early-implementer 

jurisdictions. 

Chapter 2 takes a look at the general state of the Mexican criminal judiciary prior 

to CPR implementation in light of the nation’s international commitments to human 

rights.  In Chapter 3, I overview the reform efforts that have been attempted at the 
                                                
2 May. 
3 Luhnow. 



 4 

national level to reform the states’ codes of criminal procedure, which culminated in a 

package of much heralded constitutional reforms in 2008.  Chapter 4 lays out the 

methodology and hypotheses of this diagnostic, which is quantitative in nature.  I 

overview the demographic and criminological features of the early-implementer 

jurisdictions in Chapter 5, along with background to their respective state-level CPR 

efforts.  In Chapter 6, I lay out—with the assistance of graphs, tables, and other visuals—

the statistics that will test my hypotheses.  In Chapter 7, the diagnostic is performed, and 

I take the statistical indicators from the previous chapter and apply them to test my 

hypotheses about the effects of CPR.  I attempt to explain the mixed results in Chapter 8, 

and leave the reader with my parting thoughts. 
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Chapter 2:  The Deplorable State of Mexico’s Criminal Justice System 

MEXICO’S INTERNATIONAL RESPONSIBILITIES 

Since 1981, Mexico has committed itself to the American Convention on Human 

Rights (“ACHR”), an international treaty creating specific obligations for signatory states 

in the western hemisphere to protect a range of individual and collective human rights.4  

Also since 1981, Mexico has acceded to the International Covenant on Civil and Political 

Rights (“ICCPR”), a global international treaty that protects individual rights, many of 

which overlap with the ACHR.5  According to the express text of Mexico’s national 

constitution, such international treaties are the “supreme law of the Union.”6  Thus, the 

content of the ACHR and ICCPR are binding legal obligations on the Mexican nation that 

must be upheld by both federal actors and non-federal state actors (i.e., the various 

Mexican states of the union).7 

With regard to crime, both the ACHR and ICCPR address two types of state 

responsibility: the duty to respond to crime, and duty to protect the human rights of 

criminal suspects.  Article 1 of the ACHR creates the general obligation “to ensure to all 

persons subject to their jurisdiction the free and full exercise of those rights and 

freedoms” recognized in the convention, such as the rights to life, liberty, and property.  

For occasions when a person’s rights under the convention are violated, even by a non-

state ordinary criminal, the state must provide an “effective recourse” to redress that 

violation in a court or tribunal.8  Similarly, the ICCPR provides for the right of “effective 

                                                
4 Organization of American States. 
5 United Nations Treaty Collection. 
6 Political Constitution art. 133. 
7 Solomon (Implausible Deniability) 14–16. 
8 ACHR art. 25(1). 
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remedy” in a court of law.9  In effect, these treaty provisions confer on crime victims the 

“right of judicial protection,” that is, the right to have wrongs against them prosecuted 

and punished by a judicial process.10 

In addition to recognizing victims’ rights, suspected criminals have rights 

enshrined in the ACHR and ICCPR that protect them from excesses perpetrated by the 

state in prosecuting them.  For instance, the ACHR provides that anyone arrested for a 

crime shall be “brought promptly before a judge” to decide upon the lawfulness of the 

arrest, and if charged with a crime shall have his guilt decided by trial “within a 

reasonable time.”11  At trial, a defendant has multiple due process guarantees under the 

ACHR, such as the presumption of innocence, adequate time and means to mount a 

defense, the right to counsel provided by the state, and the rights to examine the evidence 

against him and produce his own evidence.12  The ICCPR contains substantially the same 

rights.13 

Between the ACHR and ICCPR, Mexico has signed onto an international 

normative framework that requires it to simultaneously try criminals but also ensure that 

criminal defendants are tried in a way that is procedurally and substantively fair.  

Mexico’s representative to the UN High Commission on Human Rights acknowledges 

that although there may be practical tensions in upholding both those obligations, “[t]he 

perspective with regard to human rights as an obstacle to efficacy of actions and policies 

in the area of security and protection is mistaken.”14 

                                                
9 ICCPR art. 3. 
10 Solomon (Implausible Deniability) 17. 
11 ACHR arts. 7(6), (7). 
12 ACHR art. 8. 
13 ICCPR arts. 9, 14. 
14 Valiña 2. 
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CRIMINALITY AND IMPUNITY IN MEXICO 

To say the least, Mexico has struggled to abide by its international obligations to 

provide an effective state response to criminality.15  The country’s failure to develop a 

credible response to crime has weakened deterrence and led to an effective state of 

impunity, something that Mexico’s own National Commission on Human Rights has 

documented amply.16  This section provides an overview of the nature and levels of 

criminality and impunity in Mexico. 

Victimization rates in Mexico are very high, even by Latin American standards 

(see graph below).  In 2010, approximately 26% of Mexican adults reported in 

victimization surveys that they were a victim of crime in the past year.  (Victimization 

surveys conducted by private organizations tend to be more reliable than statistics based 

on crimes reported to authorities.17  An example of a barrier to officially reporting a 

crime is that some Mexican police stations routinely often require an I.D. in order to 

report a crime—even though there is no such requirement at law.18)  Various forms of 

property theft constitute by far the most common type of crime.  3.4% of Mexican adults 

in 2009 reported having been robbed in the street;19 2.0% of Mexican households 

reported a home burglary in that same year.20  Extortions are the next highest type of 

crime: 1.4% of Mexican adults were a victim of that crime in 2009.  Assault crimes 

represent the third most likely criminal threat than an adult faced in that year, as 0.5% of 

adults declared that they were assaulted.21  Gun-related assaults in Mexico are among the 

                                                
15 For a good summary of crime incidence in Mexico, see Donnelly and Shirk 1–20. 
16 Gaos. 
17 Dammer and Albanese 19. 
18 Pérez Correa 11. 
19 ICESI (ENSI-7/2010) 55. 
20 ICESI (ENSI-7/2010) 54. 
21 ICESI (ENSI-7/2010) 55. 
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highest in the world, as victimization surveys reveal that firearms are used in 16% of all 

personal attacks in Mexico (versus 6% of personal attacks in the United States).22 

 Graph 1: Rate of victimization in prior year23 

 

Fortunately, the national trends for overall criminality are largely positive.  

Despite the gruesome headlines about violence related to the state’s war on drug cartels, 

victimization surveys tend to point to a slight decline in overall crime in Mexico.  

Between 2004 and 2009, the probability of becoming a victim of crime during the course 

of one year slightly declined.24  That said, over the same period the per capita number of 

crimes officially reported to authorities increased by about 13%.25  The most plausible 

                                                
22 Dammer and Albanese 25. 
23 Parás García et al. 77, graph IV.5.  The black dot indicates the country’s reading point, the gray bar 
indicates the 95% confidence interval. 
24 ICESI (ENSI-7/2010) 30. 
25 ICESI (ENSI-7/2010) 31. 
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explanation for the apparent contradiction is that citizens are becoming more likely to 

report crimes to authorities.  This is a bright spot in the criminological data. 

Despite some positive overall trends, the story for violent crime, particularly 

murder, is quite the opposite.  In 2008, Mexico experienced around 11.6 intentional 

homicides per 100,000; for comparison, the United States experienced 5.2 intentional 

homicides per 100,000.26  And the trend-line for Mexico appears to be worsening: the 

number of intentional homicides nationwide doubled between 2007 and 2010 from 

10,295 annual incidents to 19,769.27  The explosion in homicides is linked to the federal 

government’s crackdown on organized crime which began soon after President Felipe 

Calderon took office in December of 2006.28   

A likely contributor to the elevated rates of criminality is that the criminal justice 

system does not serve as an adequate deterrent.29  Although estimates vary as to the 

percentage of crimes that are actually prosecuted, the number is thought to be very small, 

perhaps less than 2 percent of all crimes.30  The graphic below shows the diminishing 

probability that a crime will ultimately result in a judicial sentence at each stage of the 

criminal justice process. 

                                                
26 UNdata. 
27 ICESI (“Homicidios”). 
28 Mendoza Cruz and Muñoz Ordóñez 34. 
29 Miguel Agustín Pro Juárez Human Rights Center 27. 
30 Arellano Trejo. 
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 Figure 1: Rates of criminal investigations and prosecutions in Mexico31 

 

Unsurprisingly, the general state of crime and impunity has put the Mexican 

public on edge.  Even within Latin America, the Mexican public exhibits above-average 

perceptions of public insecurity (see graph below, showing insecurity index based upon 

surveys).  The social effects of a widespread perception of insecurity are quite negative: 

“the individual, among other things, will not be able to exercise his free will, 

economically develop as he wishes, or enter into agreements that allow him to better his 

quality of life.”32  One study estimates that the total economic costs of crime in Mexico 

City approximate 10% of the city’s GDP.33  Over time, an attitude of cynicism sets in.  

                                                
31 Ingram and Shirk 5, fig. 1.  “Cifra negra” means “black statistic,” indicating that the true number of all 
crimes is an unknown number. 
32 Parás García, Pablo et al. 69. 
33 Villoro and Teruel 4. 
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The more that a Mexican person thinks that crime is prevalent, the less that same person 

supports the government.34 

 Graph 2: Perception of insecurity35 

 

Mexico’s National Commission on Human Rights attributes the national waive of 

violence to “a weak or non-existent coordination among institutions charged with 

security and the procurement of justice across the three levels of governments and 

impunity.”36  The Inter-American Commission on Human Rights has likewise attributed 

the general state of impunity in Mexico to systemic failures of the public prosecutor 

(ministerio público), the police, and the judicial branch itself.37  My enquiry next turns to 

the failures of those criminal justice institutions with respect not only to their inability to 

find and prosecute criminals, but also the human rights violations they routinely 

perpetrate against criminal suspects. 

                                                
34 Parás García, Pablo et al. 89–90. 
35 Parás García et al. 72, graph IV.1.  The black dot indicates the country’s reading point, the gray bar 
indicates the 95% confidence interval. 
36 CNDH (“Impunidad”) 1. 
37 IACHR (“Mexico 1998”) ch. 5. 
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FAILINGS OF THE CRIMINAL JUSTICE SYSTEM 

This section draws on a variety of independent human rights reports to piece 

together the real workings of Mexico’s criminal justice system prior to the most recent 

waive of reforms.  The problems in the justice system were not simply concentrated in 

particular regions or one side of the rural-urban divide.  As one Human Rights Watch 

report concludes, although the immediate causes of human rights violations vary 

nationally, the violations across jurisdictions “contain a common denominator: the justice 

system fails to function properly.”38  Another observer similarly finds that “the overall 

picture is one where the ‘un-rule of law’ prevails and there is a severe lack of access to 

justice, particularly for the indigent.”39 

Of all the institutions in the criminal justice system, complaints about the police 

probably abound the most.40  Robert Donnelly and David Shirk, pre-eminent criminal 

justice experts on Mexico, argue that the problems with the police arise from flawed 

institutional arrangements and lack of resources. 

“[T]he problem with Mexican law enforcement is rooted in institutional factors 

which practically guarantee that police will not only fail to adequately serve the public, 

but will become a menace to society. From the outset, police are poorly trained and 

equipped, underpaid, and subject to an incentive system that leads naturally down a 

twisted path of extortion and corruption.  The criminal justice system is also organized in 

a way that creates a disconnect between critical police functions and simultaneously 

undermines effective police investigations, contributes to criminal impunity, and 

threatens the rights of criminals.”41 

                                                
38 Solomon (“Implausible Deniability”) 22. 
39 Ingram and Shirk 6. 
40 E.g., Zepeda Lecuona (“Mexican Police”) 41–52. 
41 Donnelly and Shirk (“Introduction”) 22. 
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Effectively, the flawed institutional design brings down the Mexican police 

forces’ integrity and morale, thereby spawning indifference the human rights of suspects.  

The Inter-American Commission on Human Rights concludes about Mexico’s police 

culture, “The habit of operating in a certain way, without any accountability for the 

abuses that they may commit, has created a pattern of behavior that is difficult to 

eradicate.”42 

The investigation phase of a criminal prosecution is crucial for arriving at the true 

facts of the case, and yet very few investigations proceed with a seriousness of purpose.  

For most crimes, prosecutors in the ministerio público rely on clerks and the judicial 

police to gather evidence for them.  These latter subjects are sent on wasteful “wild goose 

chases” that have no real possibility of yielding evidence, much less a suspect.43  Yet 

investigators are sent out on pointless expeditions because under the law, the ministerio 

público cannot close a case without having “exhausted” an investigation.44 

Lacking the resources or motivation to investigate crimes, Mexico’s police make 

most of their arrests by catching the subject in the act.45  63% of prisoners in Mexico 

State and the Federal District report that their arrests were made within the first three 

hours of the commission of the underlying crime.46  A suspect is most vulnerable to 

coercion while in the custody of judicial police of the ministerio público before being 

placed under judicial authority, since this is the opportunity seized upon to coerce a 

confession, which is the kind of evidence traditionally given the most weight by Mexican 

judges.47  A 2003 survey of suspects in central Mexico revealed that only 1 in 10 had the 

                                                
42 IACH (“Mexico 1998”) para. 390. 
43 Pérez Correa 17–18.  
44 Pérez Correa 21–22. 
45 Pérez Correa 24. 
46 Azaloa and Bergman 36. 
47 Yamin and Noriega Garcia 499. 
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opportunity to consult with a lawyer prior to giving their first statement to an agent of the 

ministerio público.  

In many places the police have a virtual unwritten policy of “arrest first, torture 

later” in order to obtain confessions. 48  Of those who give confessions while in the 

custody of the ministerio público, 35% say that they made their confession because of 

torture or threats by judicial police.49  In the course of Mexico’s war on organized crime, 

the police forces have become especially reliant on torture.  Besides using tactics of 

torture on suspected drug criminals, the police frequently parade suspects in front of the 

media as trophies, even when they show obvious signs of physical abuse.  Critics contend 

that the government loses its moral advantage over criminals in the process of doing 

this.50 

Even in the absence of torture, interrogations of persons in the custody of the 

ministerio público often proceed in an almost amateurish manner with little concern for 

the dignity of the suspects.  Catalina Pérez Correa records one such harrowing 

interrogation of a young detainee, a street kid, that she observed in a Mexico City office 

of the ministerio público.51  Between laughing at his rotten teeth and smacking his head 

when he would cry, the interrogators took down his declaration on a theft case, promising 

that he would be let go if he simply cooperated.52  Of course, he was not released in the 

end, but returned to detention.53 

By constitutional law, the public prosecutor under the old system had 48 hours 

after the arrest of an individual to decide whether to charge the person and thereby 

                                                
48 Amnesty International (Laws Without Justice) 38-40. 
49 Amnesty International (Laws Without Justice) 32. 
50 Sarre (“Challenges Associated”) 2. 
51 Pérez Correa 3–5. 
52 Pérez Correa 3–5. 
53 Pérez Correa 5. 
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transfer the case to the judicial authority.  Until files were formally charged (declaración 

preparatoria), an arrestee had no constitutional right to be provided a lawyer.54  After the 

prosecutor informed the court of the charges, the pre-trial judge (juez de instrucción) had 

72 hours in which to decide whether to sustain the charges.  Fifty percent of the time, 

however, prosecutors held defendants longer than 48 hours without charge and judges 

took longer than 72 hours to decide whether to affirm or dismiss the charges—for these 

transgressions of the law, there were rarely, if ever, consequences.55 

During the 72-hour period of deciding whether to affirm the prosecutor’s charges, 

the pre-trial judge (juez de instrucción) had to determine whether the case file contained 

sufficient evidence of the “probable responsibility” of the detainee, in which case a 

formal indictment would issue.56  In theory, the accused, who now had a formal right to 

be provide a defense attorney, could bring forth evidence of his innocence.  In practice, 

however, the right was without substance, as prosecutors and police would give pretexts 

for withholding the case file (such as, “It’s checked out”) and indigent defendants could 

not afford the copying fees or the transportation costs to bring forth a favorable witness.57  

Moreover, heavy caseloads meant that judges usually just accepted the prosecutor’s 

conclusions from the preliminary investigation instead of lingering over the details of the 

case at hand.58 

If a judge concluded that that the evidence indeed established the “probable 

responsibility” of the defendant, he had the option of either ordering preventative 

detention by way of an order called an auto de formal prisión,59 or ordering release 

                                                
54 Rivera Silva 154. 
55 Amnesty International (Laws Without Justice) 21. 
56 Rivera Silva 165. 
57 Amnesty International (Laws Without Justice) 21–22. 
58 Amnesty International (Laws Without Justice) 22. 
59 Rivera Silva 167. 
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pending trial by way of the auto de sujeción a proceso.60  In theory, the formal prisión 

was required for any case in which the crime could be lawfully punished with 

incarceration, while the sujeción a proceso was for cases where the offense could not be 

so punished.61  However, it was typical for penal codes to allow the formal de prisión 

(and thus preventative attention) to attach to a defendant charged with a non-incarceration 

offense if the ministerio público could simply establish that the defendant would likely 

evade the court’s jurisdiction, something that public prosecutors routinely claimed.62 

The mandatory preventative detention for defendants charged with the formal de 

prisión plus the excessive reliance on the preventative detention “exception” meant that 

indictees overwhelmingly were given preventative detention before trial—92% of the 

indictees in Mexican local courts received preventative detention orders in 2006.63  For 

comparison, in U.S. state courts in the 75 largest counties, only 42% of felony defendants 

were detained in jail until a final case disposition.64  Critics charged that the statistics 

speak for themselves: the usage of preventative detention is patently “excessive.”65   

On average, an indictee in Mexican local court will wait one year and ten months 

before obtaining a sentence; of course, many wait much longer.66  For comparison, 71% 

of felony defendants in U.S. state courts have their cases adjudicated within 6 months 

from the time of the arrest, and 88% within one year.67  Because of the sluggishness in 

actually bringing indictees to trial, preventative detention often became a de facto guilty 

                                                
60 Rivera Silva 170. 
61 Rivera Silva 170–171. 
62 Rivera Silva 170. 
63 Appendix 1.1.1. 
64 BJS 6, tbl. 5. 
65 Zepeda Lecuona (“Myths”). 
66 IACH (“Mexico 1998”) para. 396. 
67 BJS 10, tbl. 10. 
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verdict with a prison sentence attached since suspects could wait for years before their 

cases would be finally disposed of.68   

The Inter-American Commission on Human Rights has blamed the overuse of 

preventative detention as a contributing cause to the overcrowding in Mexico’s detention 

facilities.69  In fact, about 40% of all prisoners in Mexico’s detention facilities in 2004 

were incarcerated pursuant to preventative detention as opposed to a judicial conviction.70  

The unsanitary conditions and dysfunctional social landscape of the Mexico’s prisons 

notoriously posed dangers to the lives and health of detainees who, again, had not even 

been formally convicted.  Inmates who despair while waiting for trial thus become a 

literally “captive market” for drug dealers offering to relieve them of their physical and 

emotional pangs.71 

After advancing past the preliminary stages, the criminal action enters a trial-like 

phase called the debate or discusión.  This quasi-trial, like the one that Antonio Zuñiga 

received, has “minimal . . . importance from the exclusively practical point of view” since 

it consists simply in a live hearing on the contents of the case file and an additional 

opportunity for the public prosecutor to interrogate the defendant.72  Since the case file is 

usually weighted with evidence and arguments made by the public prosecution, this 

phase merely retrenches the defendant’s guilt for the sentencing judge. 

Over the course of the criminal process, a defendant in Mexico’s pre-reform 

justice system faces several practical obstacles and handicaps that prevent him from 

receiving a fair examination.  First of all, overburdened public prosecutors are either 

                                                
68 Amnesty International (Laws Without Justice) 23. 
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70 Zepeda Lecuona (“Myths”) 7. 
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unable or unwilling to spend adequate time to process each case individually according to 

its facts.  The Human Rights Commission of the Federal District observed that as with the 

police who apprehend suspects and investigate crimes, public prosecutors receive 

inadequate training and supervision.73  The Commission continued, 

“Generally speaking, the combination of a lack of deep knowledge of the existing 

legal order and idleness at work makes it impossible for them to perform satisfactorily. . . 

. [M]atters are resolved on the basis of a sort of practical knowledge, automatically, 

without considering the particular characteristics of each case, which leads to the 

bureaucratizing of the task. This bureaucratization is closely linked to the heavy volume 

of work, which prevents agents from getting too deeply involved in the cases before them 

and consequently limits their interest in investigating.”74 

This situation could be described as “conveyor belt justice” whereby “[c]riminal 

justice is seen as a screening process in which each successive stage . . . involves a series 

of routinized operations whose success is gauged primarily by their ability to pass the 

case along to a successful conclusion.”75 

The hazard of a conveyor-belt justice system is that the public prosecutor takes 

the suspect to be guilty from the moment of obtaining the indictment—which he is, 

formally speaking, since the legal standard for an indictment is the “probable 

responsibility” of the accused—and thereafter remains indisposed to any contrary 

suggestion.  Thus, the prosecutor’s original accusation effectively becomes the “truth” of 

the proceedings.  Layda Negrete, one of the producers of Presunto culpable, described 

the prosecutorial culture in Mexico thusly:  “The prosecution covers itself up in the case 
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file.  It’s a story that they package before the trial, and now they don’t come to court to 

argue.  They think they’ve done their job, that that’s the perversity of the system.  

Because there is no trial.  The prosecution won from the moment that they presented the 

charges.  The trial is irrelevant.”76   

If anything, the level of professionalism among public and private defenders is 

worse than that displayed by prosecutors in the ministerio público.  The same problems 

of low morale, inadequate training, and large caseloads exacerbate one another to 

produce public defenders that do little defending.77  Much of the time, public defenders 

actually assist the prosecution more than their own client.78  In surveying convicts, two-

thirds or less of those who had public defenders report that their public defenders offered 

no evidence during the judicial process, whereas one-third of those with private defenders 

report that their lawyer offered no evidence.79  In a similar vein, in 2005 only 4% of 

convicts with a public defender reported that his lawyer exerted “a lot” of effort to defend 

him, while 32% of convicts with a private defender answered the same way.80 

Under the old system, the evidence gathered in the preliminary stages is often the 

only evidence on record at trial.  There is no absolute requirement that evidence used to 

obtain the indictment be repeated and cross-examined in open court.  In theory, the 

defense could request a re-examination; however when considering the general 

ineffectiveness of defense counsel, that does not often occur.81 

To make matters worse, the judge who presides over the debate phase, who is 

both the decider of law and fact in the Mexican justice system, is “an aloof, absent, and 
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inaccessible figure during the criminal process.”82  About 70% of the time, the judge is 

not present when the indictment is handed down.83  During the trial phase, judges often 

send their clerks as “representatives” to hear the evidence rather than personally sit in on 

proceedings.84  Unsurprisingly, surveyed convicts are confused about who held authority 

in the courtroom, believing that the judge’s clerk, the public prosecutor, and even the 

courtroom stenographer held more control over judicial hearings. 

 Table 1: Prisoners’ perception of courtroom authority85 

Whom do you consider the official that held control over hearings? 
Official 2002 (%) 2005 (%) 2009 (%) 
Judge 8 7 8 
Stenographer 21 21 21 
Public Prosecutor 20 22 25 
Clerk 51 40 42 

The widespread institutional and procedural weaknesses in Mexico’s criminal 

justice system make it almost certain that if a person is first charged with a crime he will 

eventually be convicted.  Nationwide in recent years, defendants charged by prosecutors 

in local courts have about a 90% chance of their indictments being affirmed by judges,86 

and of those whose cases arrive at a final sentence, they have about a 90% chance of 

receiving a conviction.87  By contrast, in the U.S. only about 69% of defendants arraigned 

in state courts are prosecuted to a final disposition, although 99% of arraigned defendants 

are subsequently convicted88 (mostly by plea bargain, a tool unavailable in Mexico’s pre-

reform system). 

                                                
82 Azaloa and Bergman 39. 
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84 Ingram and Shirk 12. 
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87 Appendices 1.1.5 through 1.1.8. 
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Chapter 3:  National Reform Efforts and the  
2008 Constitutional Reforms 

CRIMINAL PROCEDURE IN MEXICO PRIOR TO 2008 

It is often assumed that Mexico, having a civil law tradition, operates under a 

purely “inquisitorial” system of justice.89  Although this assumption has some historical 

truth to it, it has been a long time since this stereotype has held true.  The Spanish 

inquisitorial system had been imposed on its colony of “New Spain” and maintained in 

the independent nation of Mexico until 1880, wherein the judge investigates the alleged 

crimes and rules on the defendant’s guilt.90  There were no formal, uniform procedures.  

The inquisitorial system was characterized by inordinate bureaucracy, dependence on 

coordinate braches of government, and opaqueness, features that some maintain persisted 

in Mexico’s judiciary until relatively recently.91 

In 1880, at the outset of the Porfiriato era, the federal government promulgated 

the first ever Code of Criminal Procedure modeled on France’s, which combined some 

elements of the inquisitive and adversarial systems and thus is referred to as the “mixed 

system” (sistema mixto).92  The investigation phase was inquisitorial, in that an 

investigatory judge conducted his proceedings entirely in writing and in secret and the 

accused could be detained incommunicado; while the trial phase was adversarial, in that a 

separate judge conducted a live trial wherein the investigatory judge made his case and 

the defendant could theoretically defend himself.93 
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The 1917 revolutionary constitution initially separated the functions of judges and 

prosecutors, the latter obtaining greater responsibility for the investigation and 

prosecution of crimes, thereby formally creating an adversarial system.94  However, over 

time the ministerio público assumed functions once held by the investigatory judges.  

Thus, despite the “mixed system” label sometimes given it, experts maintained that the 

post-1917 system operated in practice like an old-style inquisitorial system “with the 

obvious inclination toward an absurd presumption of guilt.”95  Over the next several 

decades, occasional tweaks to the judiciary, criminal procedure, and defendants rights 

would occur, but none were plausibly revolutionary.96 

Before 1994, when then-President Ernesto Zedillo rushed to enact a package of 

reforms to the national constitution in the area of criminal justice, there had been little 

prior talk of any such reform.97  Ostensibly, Zedillo’s reform law promoted higher 

professional standards in the judiciary, stronger powers of judicial review, new standards 

for judicial precedent, and greater judicial independence.98  However, the impetus for the 

reform probably had to do most with the fact that it necessitated the early replacement of 

all 26 ministers of the Supreme Court, which effectively expanded Zedillo’s reach over a 

coordinate branch through his power of reappointment and provide an “insurance policy” 

in case popular support waned.99 

After Zedillo’s underwhelming package of judicial reforms, the legal community 

yearned to see enacted at the national level a genuine transformation of the criminal 
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judiciary that would rise above a mere political maneuver.100  The National Supreme 

Court of Justice reinforced those hopes by laying concrete groundwork for such a 

transformation (see next part). 

The legal community’s hopes seemed near fulfillment in March, 2004 when then-

President Vicente Fox presented to the Mexican Senate a package of constitutional and 

legislative reforms on penal law.101  For the first time, the presumption of innocence 

would be expressly written into the national constitution,102 which up until that time was 

at best “implicit” according to Supreme Court jurisprudence.103  In light of the 

presumption of innocence, the proposed reform would have also specified the narrow 

circumstances when preventative detention would be permitted.104  The accused would 

have the right to know the charges and evidence against him from the moment of 

detention.105  Confessions would only be admissible as evidence if made before a 

competent judge and if the assistance of counsel was present and available.106  Trial 

procedures would have been amended to effectively transform them into oral proceedings 

open to the public where all three key parties—the prosecution, the judge, and the 

accused with defense counsel present—had to be simultaneously present.  The 

overarching aim of all these proposals was to enhance the protection of defendants’ rights 

in the criminal justice system, and give uniformity to the justice system across the 

multiple state and federal jurisdictional bounds.107  They would have moved Mexico’s 
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judicial philosophy and procedure from the old “mixed system” to the “adversarial 

system” practiced by its neighbor, the United States.108 

Ultimately, Fox’s package of reforms deadlocked in the legislature and did not 

become law.  At the time, legislators opposing the reforms claimed that the changes were 

simply too massive to be practicable, would entail untold of financial costs, and imported 

incompatible foreign legal concepts into Mexico’s judicial design.109  Nonetheless, the 

reforms provided a high-profile blueprint for reform and helped spur dialog about reform 

at the national level.  Thus, President Fox’s failed reform attempt nonetheless encouraged 

some states to go ahead with their own initiatives, specifically Nuevo León, Chihuahua, 

and Oaxaca.110 

SCJ’S NATIONAL CONSULTATION AND THE WHITE BOOK 

In August 2003, Mexico’s National Supreme Court of Justice (“SCJ”) organized a 

convention with the ostensible purpose of collecting the opinions of judges, legal 

professionals, criminal justice experts, and interested citizens on ways to 

comprehensively improve the administration of justice (both civil and criminal) 

throughout the nation’s courts.111  This “National Consultation” was, in a word, massive.  

Over the course of one year, 40 forums were held throughout the country under the 

auspices of the SCJ initiative.  Through these forums and through the mail, the SCJ 

received 5,800 submissions on how to reform the justice system that advanced 11,000 

individual proposals which were later classified under 28 different proposal headings.112  

After processing the feedback, the SCJ then organized for 2005 a second series of citizen 
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forums, 34 in total, to publicly discuss the proposals that the National Consultation had 

elicited.113  In August 2006, three years after launching the effort, the SCJ published The 

White Book of Judicial Reform, a synthesis of the public’s input. 

Although virtually every aspect of the judicial system was up for discussion—

ranging from grand visions on the judiciary’s role in society to how to better integrate 

information technology into judicial administration—one theme excited more 

participation than any other: criminal justice and the need for its reform.114  “In general,” 

The White Book acknowledged, “the statements were critical with respect to [the criminal 

justice system’s] operation and agreed upon the urgent need to reform it.”115  The report 

clarified that criminal justice reform did not import the requirement that it be designed to 

reduce criminal behavior in society.  Rather, “[t]he approach advanced by this White 

Book conceives the operation of the criminal justice system as an obligation of a 

democratic rule of law in contributing to the protection of crime victims’ rights and in 

guaranteeing that the rights and liberties of the accused are duly respected.”116  In other 

words, The White Book’s chapter on criminal justice reform aimed at improving the 

protection of victims’ and defendants’ individual rights. 

Each and every proposal entertained by Mexico’s legal community about the 

criminal judicial system and recorded in The White Book will not be examined here, but 

some highlights merit mentioning. 

PREVENTATIVE DETENTION.  “The criticisms focused on the fact that substantive 

penal legislation has indiscriminately extended the use of preventative prison117 such that 
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it has become the rule rather than the exception . . . .”  Many participants went as far as to 

suggest that the practice was incompatible with international law.118 

PENAL TRIAL PROCEDURE.  The concerns on trial procedure were numerous, 

touching on themes such as the slow pace of trials, the virtual absence of so-called 

“presiding” judges, and the lack of transparency inhering in a writing-based system.119  

Reform proposals included the prospect of giving defendants greater “faculties” at 

trial.120 

ADEQUATE DEFENSE.  Much of the complaints about the failures to afford 

accuseds an adequate defense stemmed from the “limited observation of the principle of 

presumption of innocence.”121  Participants raised other issues, including the practical 

difficulties in assembling defensive cases, the imperative that defense lawyers be 

qualified, the lack of defendant participation in the investigation phase, and the need for 

constitutional clarity about the right to an adequate defense.122  

ALTERNATIVE SYSTEM.  The report acknowledged a “generalized current leaning 

toward the incorporation of alternative exits in criminal procedure,”123 such as mediation 

for minor offenses and prosecutorial discretion over which crimes to charge. 

SOCIETAL PERCEPTION.  Perhaps most interestingly, The White Book also 

mentioned the need to inform society as to the proper role of the criminal judiciary.  

Citizens have too often “an image of the judge as the person tasked with keeping 

prisoners off of the streets.  This translates into pressures on judges to obtain guilty 
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verdicts . . . .”124  The report urged the judiciary to “help create an image of the judge as a 

public servant who has the fundamental function of looking out for and protecting 

citizens’ rights.”  

In sum, the SCJ’s report acknowledged the manifold criticisms concerning 

systemic human rights violations and aired proposals to reform the system in order to 

remedy those problems.  The report’s conclusion identifies 33 follow-up actions, among 

them comprehensive constitutional and legislative reform, the promotion of alternative 

resolution systems, and overall improvement in professional standards.125 

2008 NATIONAL CONSTITUTIONAL REFORMS IN CRIMINAL JUSTICE 

Building upon the momentum and concrete suggestions from the SCJ’s National 

Consultation, members of the Chamber of Deputies crafted a package of reforms in 2007 

during the administration of President Felipe Calderon that resembled those advanced by 

Fox just four years earlier.126  Though debated in the Congress for over a year, the reform 

law eventually received broad support from jurists, academics, and human rights 

advocates and passed by wide margins (462 to 6 in the Chamber of Deputies and 71 to 25 

in the Senate).127  Because the reform package included constitutional amendments, the 

approval of a majority of Mexico’s 32 state legislatures was required, which was 

accomplished after just three months.128 

Described as an “authentic procedural revolution,”129 the reform law (published in 

the Diario Oficial, June 18, 2008) altered ten articles of the national constitution. 130  The 
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constitutional reforms dealt with many aspects of the criminal justice system, not just 

criminal judicial procedure, such as the rights to privacy, governmental search powers, 

and division of responsibility for public security.131  But above all, the reforms heralded a 

long-awaited overhaul of the criminal courts throughout the country and expressly 

instituted adversarial criminal procedures.132  I explore in the next part the key features of 

the 2008 reform that have the greatest likely impacts on judicial outcomes: the 

recognition of the presumption of innocence, restrictions on preventative detention, 

separation of the pre-trial judge and trial judge, the creation of oral trial procedures, and 

the creation of “alternative exits.” 

CONTENT OF THE 2008 CONSTITUTIONAL REFORMS 

Recognition of the Presumption of Innocence 

The reformed national constitution now provides that an accused’s innocence “is 

presumed as long as his responsibility has not been declared in a sentence issued by the 

judge of the legal action.”133  The importance of making explicit the presumption of 

innocence in the national constitution cannot be understated.  Mexican scholars like 

Carlos Natarén have considered its previous absence in constitutional law the most 

“notorious” of all the legal deficiencies.134  Previously, the absence of the presumption 

meant that trials were in effect conducted by the ministerio público in formulating the 

accusation rather than by the judge in overseeing the trial. 

The presumption of innocence, a derivative of the concept of due process, is 

theoretically founded on three premises: first, it reinforces the presumption that persons 
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have the free will and desire to conform their behavior to the law; second, it manifests the 

conviction that it is worse to condemn an innocent man than to let a guilty one go free; 

and third, it rebalances the supposed imbalance in power between the state and the 

accused.135  The presumption places the burden on the prosecution to not simply bring 

forth some evidence of the accused’s guilt, but rather to present so much evidence that 

the accumulated weight of the inculpatory evidence overcomes the presumption.136   

Restriction of Preventative Detention 

Many commentators have recognized the inherent tension between the 

presumption of innocence and preventative detention before trial, as the latter effectively 

permits a person to be detained behind bars before he has been duly and formally 

convicted.137  That is not to say that preventative detention necessarily violates the human 

rights of a probable offender.  In 1997, the Inter-American Commission on Human 

Rights issued a report in which it informed signatories to the American Convention on 

Human Rights—which include Mexico—that preventative detention is acceptable only if 

it is used as an exceptional procedure, rather that the typical one.138  Specifically, the 

Commission asserts that it is only justified if imposed on a case-by-case basis when there 

is already sufficient evidence of the defendant’s probable guilt, the defendant poses a 

serious flight risk, the accused is likely to commit new serious offenses, the accused if 

freed would pose a legitimate risk of witness tampering, or it is otherwise necessary to 

keep public order.139 
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In order to arrive at “proportionality” in the administration of preventative 

detention,140 the reformed constitution provides for several restrictions on its usage.  The 

only cases for which its usage is “compulsory” is serious crimes, which are identified to 

include organized crime, intentional homicide, rape, kidnapping, and crimes carried out 

with firearms or explosives.141  In all other cases, the ministerio público requesting 

preventative detention must establish that other precautionary measures are insufficient to 

ensure the suspect’s appearance in court, the development of the investigation, the 

protection of victims, witnesses, or the community, or whenever the suspect has been 

convicted in another case for an intentional crime.142  Also, the reformed constitution 

requires that the detention facilities used for defendants under preventative detention 

must be separate from those used for convicted prisoners.143 

Creation of Oral Trial Procedures 

The bulk of excitement surrounding the reformed system concerns the creation of 

new procedures and guarantees that make criminal trials truly oral.  From a theoretical 

perspective, the reforms purport to create a fully “adversarial” judicial process.  To that 

end, the reformed codes of criminal procedure are often said to be premised on five 

principles: orality, publicity, immediacy, contradiction, continuity, and consolidation.144  

(In fact, these principles are specifically named, though not defined, in Article 20 of the 

reformed national constitution.)  Each of these principles is examined below in relation to 

their operationalization in the “Model Code of Adversarial Criminal Procedure for the 

Federated States,” an effort of the National Commission of the Mexican Supreme Court 
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to set an example for state procedural codes.  It should be borne in mind that although the 

principles are universally integrated into states’ reformed codes, their concrete 

operationalization may take slightly different forms. 

The principle of orality (oralidad) is the “predominance of the spoken word and 

translates into bringing allegations and evidentiary elements into the trial in a direct and 

verbal way . . . .”145  This does not mean that all writings are thrown out the window.  It 

does mean, however, that the statements, testimonies, and arguments of all parties, 

including witnesses, and the reception of proof into the record must be done verbally.146  

In short, testimony represents the “primordial proof” rather than written 

documentation.147  Judges must issue all resolutions and sentences of the court verbally, 

as well.148 

The principle of immediacy (inmediación) relates closely to that of orality means 

that the three key parties—the accused (and his lawyer), the prosecutor, and the judge—

must all be simultaneously and physically present in the courtroom during the 

proceedings.149  This rule corrects the traditional practice of judges sending 

“representatives,” namely their clerks, to evidentiary proceedings.150  Now, the judge 

must personally watch the unfolding of the evidence and testimony to thereby better 

assess their veracity and arrive at the true facts of the case.151 

A third feature of oral adversarial trials is publicity (publicidad), which means 

that the default rule for proceedings is that courtrooms are physically open to the general 
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public.152  Although the members of the gallery cannot intervene in the proceedings, the 

fact that they are open to public view lends the process greater legitimacy and credibility.  

Some have even suggested that the public nature of trials import airing “dirty laundry,” 

and this fact will in some cases encourage victims and offenders to seek reparatory 

agreements to avoid embarrassment153 (see next subsection for details).  Judges 

nonetheless have the discretion to extraordinarily close proceedings to protect the privacy 

of individuals or prevent publication of a state or commercial secret.154 

The principle of contradiction (contradicción) means that the “parties may 

introduce under equal conditions their means of proof and may present them mandatorily 

in front of the jurisdictional body.”155  To this end, the right of cross examination of 

witnesses is guaranteed.156  In a virtual imitation of the American rules of evidence, the 

Model Code prohibits the party that called the witness from asking leading questions on 

direct examination, though the other party may do so on cross-examination.157  Moreover, 

the accused now has the right “in the course of the proceedings . . . to request the floor to 

make any declaration that he considers pertinent.”158 

The related principles of continuity (continuidad) and consolidation 

(concentración) mean to reform procedures so that the trial proceeds as swiftly as 

possible. The Model Code requires that once a trial starts, it must continue without 

interruption every working day until its conclusion.159  It does allow for one suspension 
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of the trial for up to ten natural days, but if the suspension lasts longer than that, the trial 

must start anew.160 

Redefinition of the Pre-Trial Judge 

The 2008 reform law mandates the redefinition of pre-trial judges who preside 

over the investigation and indictment phases of the criminal judicial process.  In Article 

16 was reformed to include the following paragraph: 

“The judicial branches shall have pre-trial judges (jueces de control) that resolve 
immediately and by whatever means petitions for preventative measures, 
precautionary orders, and investigation techniques by the authorities that require 
judicial oversight (control judicial), guaranteeing the rights of the suspects and of 
the victims or offended party.”161 

The new pre-trial judge, known in Spanish alternatively as the “control judge” 

(juez de control) or “guarantee judge” (juez de garantía), has the duty to “oversee, 

control, evaluate, and sometimes prohibit actions undertaken during the investigation 

stage in order to ensure that [the authorities] abide by more demanding rules from the 

perspective of the law, logic, and respect for human rights.”162  He is separate from the 

trial judge in order to ensure that the latter is not biased by “pernicious influence” arising 

out of the pre-trial proceedings.163  Specifically, the separation of the pre-trial and trial 

judge ensures that the latter hears the evidence for the first time during trial and does not 

learn of inadmissible matters, a fact meant to ensure his impartiality.164 

The stages of an ordinary criminal prosecution from under the new system 

proceeds in the following manner: 
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In the investigation stage, the ministerio público assisted by the police gathers 

evidence of the crime and probable offender.  Investigatory measures that require judicial 

approval are made by the pre-trial judge. 

In the intermediary or pre-trial phase, the pre-trial judge examines the ministerio 

público’s evidence to determine whether it meets the requirements for indictment (autos 

de vinculación).  The same judge is also responsible at this stage for signing off on 

“alterantive exits” requiring his approval (see next subsection). 

In the oral trial stage, a trial judge separate from the pre-trial judge presides over a 

trial that conforms with the letter and principles of the adversarial system (see previous 

section).  At the end of the oral trial, the judge issues a guilty verdict (sentencia 

condenatoria) or acquittal (sentencia absolutoria).165 

Prior to the 2008 reforms, the pre-trial judge was known as the “juez de 

instrucción,” which literally translates as the “instructional judge.”  By recasting the pre-

trial judge as the “control judge” or “guarantee judge,” the reformer authors probably 

intended to highlight this judge’s role in protecting suspects’ rights and keeping the 

public prosecutor in check. 

Creation of “Alternative Exits” 

Under the traditional system, the ministerio público had the legal obligation to 

bring prosecution whenever it knew the facts of a crime and the probable identity of the 

offender—this absolute obligation is referred to as “legality” (legalidad).166  The 

reformed system permits discretion to the ministerio público as to whether to prosecute or 

not in most cases, a faculty known in Mexico as “opportunity” (oportunidad).  The 

expected advantage of having an alternative to the ordinary judicial process is simple: 
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“This permits the [alternative] system to quickly dispense of those cases in which the 

harm to the victim can be made up for, while permitting the new penal system to 

concentrate its efforts and resources on resolving more complicated matters.”167  In fact, 

the time-consuming nature of oral trials means not every case processed by the criminal 

courts could conceivably entail a full-on trial.  As one expert observer noted, “if the 

200,000 criminal cases . . . that come before Mexican judges each year were to go 

through oral trials, the system would simply collapse, since it would be impossible to find 

sufficient infrastructure and personnel to get through the pre-trial hearings and the oral 

trials themselves.”168  The Mexican system can channel perhaps no more than 10% of all 

criminal cases through the oral trials; the rest must end up disposed of through alternate 

means. 169 

There are four such “alternative exits” in the reformed system derived from the 

newly constitutional principle of “opportunity:” simple non-prosecution, plea bargaining, 

reparatory agreements, and deferred adjudication.  Each of these is considered in turn.  It 

should be kept in mind that each state’s legislation entails some variation, and that the 

descriptions below are merely generalizations. 

By enshrining “opportunity,” the constitutional reform effectively gives 

prosecutors the discretion to not prosecute a case: “The ministerio público will be able to 

consider opportunity criteria for the exercise of the criminal action, under the stipulations 

and conditions that the law imposes.”170  In a non-prosecution, the ministerio público 

simply declines prosecution of those cases that meet specific conditions outlined in the 

relevant penal code.  Typical conditions for discretional non-prosecution include: (1) the 
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facts surrounding the offense point to the “social insignificance” of the events or to the 

actor’s “minimal culpability; (2) in the case of organized crime, non-prosecution is 

needed in order to assist an ongoing investigation; (3) as a result of the offense, the actor 

suffered a physical or psychological impairment that would make the application of the 

punishment disproportionate; or (4) the offender has already been convicted and punished 

to such a degree that further prosecution would not enhance the punishment.171  Critics of 

prosecutorial discretion worry that it simply gives too much leeway to prosecutors to 

shirk official responsibilities in a country that already suffers from high levels of 

impunity, that is to say, prosecutors might decline cases for political, personal, or other 

reasons.172  However, under the revised portions of the Mexican constitution creating 

“victims’ rights,” crime victims can “denounce before the judicial authority the omissions 

of the ministerio público . . . in dereliction of the criminal action . . . .”173  The availability 

of a victim’s judicial complaint could put pressure on the ministerio público to live up to 

its duties. 

An implicit consequence of replacing “legality” with “opportunity” is the 

possibility of plea bargains (proceso abreviado).  Plea bargaining is by far the most 

common method for resolving criminal charges in the United States, where 90 percent of 

those charged with a felony plea guilty.174  If their impact in Mexico mirrors that 

observed in the U.S., plea bargaining produces the quantity of convictions that a criminal 

justice system should while minimizing the burden on prosecutorial resources.175  A plea 

bargain agreement must be approved by the pre-trial judge who ensures that the accused 
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voluntarily consents to agreement, understands that he waives his right to a full trial, has 

received the assistance of counsel in deciding to accept the bargain, understands the 

consequences, and accepts the nature of the charges against him.176 

A third kind of alternative exit would appear novel to a U.S. observer: reparatory 

agreements (acuerdo reparatorio).  In a reparatory agreement, the victim and the 

offender enter into an enforceable pact that requires the offender to materially and/or 

symbolically “repair” the injury to the victim in exchange for forgiveness.177  

“Restorative justice” is the legal theory behind reparatory agreements.  Restorative justice 

sees the justice system’s role as balancing the interests of the victims, offenders, and the 

wider community.178  Under that paradigm, “justice should be seen as way or cure for 

repairing the injuries, and when the offender pays for the damages produced not as a 

punishment (which weakens even further his ties to the adult world), but rather as a 

genuine reconnection that he experiences with the victim, the possibility of preserving his 

own dignity is greater.”179  A reparatory agreement validated under the pertinent penal 

code has the effect of suspending the criminal process against the offender until he fulfills 

his obligations to the victim.180  It cannot be had for crimes for which the incarceration 

range averages greater than five years, or for crimes that are “socially transcendent” such 

as negligent homicides, sexual crimes, domestic violence, breach of public trust, and 

organized crime.181  In the event that the offender fails to meet his obligations to the 
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victim without “just cause,” the judicial process resumes as if no reparatory agreement 

had been made.182 

Finally, the fourth kind of alternative exit contemplated in reformed systems is 

deferred adjudication (suspención del proceso a prueba).  Deferred adjudication 

represents only a partial alternative to the ordinary system, because it comes about only 

after an indictment (formal accusation) has been judicially accepted, a legal act generally 

known as an auto de término constitucional or auto de vinculación a proceso.183  Either 

the accused or the prosecution can request deferred adjudication for offenses punished by 

an incarceration term of less than five years.  Like a reparatory agreement, the deferred 

adjudication suspends the ordinary judicial process, but instead of enforcing a pact 

between the offender and the victim, it provides for a reparation plan that the judge must 

approve and the offender accept.184  The typical conditions of a deferred adjudication in 

Mexico are similar to those seen for probation in the U.S., such as remaining in a 

particular geographic area, submission to drug monitoring and treatment, performing 

public service, keeping a job, and relinquishing any firearms.185  Upon satisfactory 

completion of the conditions for a term (up to three years), the judge definitively 

dismisses the charges.186 

New Powers to Prosecute Organized Crime 

On a crucial side note, while creating more flexibility and leniency for most 

ordinary criminals, the constitutional reforms simultaneously enhanced the government’s 

powers over persons suspected of organized crime.187  The constitutional reform defines 
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“organized crime” rather broadly as “an organization of three or more persons for 

committing crimes in a permanent or repetitive way . . . .”188  Thus, the provisions’ reach 

extend not only to the sophisticated cartel mobsters, but also to persons suspected of 

involvement in small-time neighborhood gang activity. 

The most controversial new provision is that for arraigo, a kind of investigatory 

detention.189  The tool lets the ministerio público obtain from a judge an order to keep an 

organized crime suspect in detention for an original term of up to forty days, which can 

be extended to eighty days, “whenever it may be necessary for the success of the 

investigation, the protection of people or legal rights, or when there is a well-founded risk 

of the suspect evading the legal action.”190  (For contrast, in all other cases persons can be 

detained without charge for only forty-eight hours.191)  During the detention under an 

arraigo order, the suspect need not be charged with any crime and can be kept in separate 

detention facilities and denied contact with everyone but a lawyer.192  Although for 

ordinary crimes the evidence or testimony collected in the course of an investigation must 

be presented at trial in order to have probative weight, the same is not true for persons 

charged with organized crimes.193 

The provisions specific to organized crime have been characterized as the 

bifurcation of the criminal justice system into two, one of which deals harshly with 

organized crimes suspects while the other one handles all other accused offenders.194  

“This kills the newly adopted constitutional principle of presumption of innocence and 
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the well-established principle of equality before the law.”195  Critics contend that 

prosecutors will be tempted to detain individuals having the slightest whiff of suspicion 

of connections to organized crime instead of performing diligent investigatory work 

before making the arrest, a situation that “[n]o amount of funding and training for law 

enforcement agents in Mexico will sufficiently counter . . . .”196  Effectively, the 

existence of these procedures means that the presumption of innocence is not applicable 

in all circumstances.197  Human rights observers such as Human Rights Watch have 

denounced this aspect of the reforms, noting that the eighty-day detention period 

represents “by far, the longest of its kind in any Western democracy.”198 

To clarify, I do not examine this aspect of the 2008 reforms.  The scope of this 

paper is criminal procedural reform at the state level, and combating organized crime is 

generally a federal prerogative.199  Thus, the expansion of arraigo is not at issue when 

considering the efficacy of the state-level reforms to substantively change the 

administration of justice and protection of human rights. 

U.S. ASSISTANCE IN IMPLEMENTING REFORM 

Mexico has not only looked abroad for inspiration in designing its judicial 

reforms, but it has also accepted foreign assistance in the implementation of those same 

reforms.  USAID, the U.S. foreign aid agency, has been implementing key aspects of the 

Mérida Initiative which includes a “rule of law” initiative focused on improving 

efficiency, transparency, and public accountability in Mexico’s justice system, a program 

frequently know as PRODERECHO (Programa de Apoyo al Estado de Derecho).  Under 
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the auspices of PRODERECHO, agents have travelled across Mexico giving assistance 

on drafting state procedural codes, evaluating CPR implementation, training lawyers and 

judges in the new procedures, and building awareness and support in the legal community 

for the new procedures.200 

Another U.S. organization involved in assisting Mexico’s reform form abroad has 

been the Conference of Western Attorneys General.  Within this conference, the 

American state of Colorado has been particularly active in providing training to their 

Mexican counterparts.201  For example, Colorado state prosecutors have run practicum 

workshops to help Mexican lawyers, who will soon have to perform live in-courtroom 

witness examination and argumentation, become better oral advocates.  One technique 

includes taping lawyers giving arguments for a hypothetical case, and then giving 

feedback on not only their rhetoric, but also their body language.202  The American 

attorneys’ general motivation for their cooperation seems to be that they expect to 

network with Mexican colleagues who can cooperate with transnational criminal issues 

such as illegal arms traffic and money laundering.203 

CHALLENGES AND COMPLICATIONS IN REFORM IMPLEMENTATION 

Alongside the great enthusiasm in many quarters for the criminal justice reforms 

that have delayed so many years, there is no shortage of critics, pessimists, and 

naysayers.  In a nationalistic vein, some practitioners complain that the reform effectively 

“Americanizes” the judicial system and introduces concepts that simply have no place in 

Mexico’s legal traditions.204  A more practical concern is that the political branches of 
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government are failing to adequately fund the efforts to retrain lawyers and judges, build 

appropriate courthouse facilities (including public galleries and temporary holding cells), 

and educate coordinating authorities such as the police and prison administrators.205  

Relatedly, some worry that when allocating budgets under the heading of “crime,” 

politicians will be tempted to divert funds to the security forces instead of the 

judiciary.206 

 Another concern is that the reforms go too far in protecting defendants rights—

too far, at least, for the public’s comfort.  “Given the proliferation of violent crime, many 

Mexicans are understandably reluctant to place greater emphasis on the presumption of 

innocence and pre-trial release, as this rights-based approach may excessively favor 

criminals to the detriment of the rest of society.”207  Already, authorities who abide by the 

law and protect individual civil liberties of accused criminals are frequently denounced 

for it, even by prominent public intellectuals.208  If this perception takes root, pressure 

could mount to “repeal by inaction” of the 2008 reforms at the state level where 

implementing legislation is required to make the reforms effective. 

Some commentators have argued that what really needs reform is not the letter of 

the law and judicial procedures, but rather the culture of the legal profession.209  As one 

author has fretted: “[L]ittle attention has been paid to the role that the [lawyers] perform 

as operators of a system monopolized by practices and formalities that seem to be hardly 

based on the argumentation of solid legal reasoning, since social know-how is as 

important as social know-who that gives rise to informality . . . .”210  In other words, 
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entrenched habits can persevere if defense attorneys fail to demand from public 

prosecutors (and vice versa) strict observance of the new procedures out of longstanding 

social bonds that discourage confrontation.  Changing the formal rules means little if the 

legal community subsequently retains informal understandings of how things should be 

run that undermine the letter of the new system.211  Indeed, this concern already seems 

borne out, as many lawyers in early-implementer jurisdictions have found it difficult to 

adjust to the oral nature of the proceedings.  “The culture of the written case file is a 

plague that easily lives on, even in the oral trials.  It is common to see the district attorney 

go to hearings to read a script—the case file—that is normally riddled with 

formalisms.”212  Getting seasoned judges and lawyers alike to bring their habits in line 

with the new system may be the greatest challenge of all.213 

Also, some private lawyers may have a pecuniary motive for opposing reform.  

Judicial processes under the old system took inordinately long to resolve, giving lawyers 

a long period over which to justify their billings to clients.  If the CPR proceeds as 

anticipated by making prosecutions swifter, it could negatively impact lawyers’ 

incomes.214 
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Chapter 4:  Diagnostic Methodology, Scope and Hypotheses 

METHODOLOGY 

Miguel Carbonell, law professor at the Autonomous National University of 

Mexico (“UNAM”) and fellow of the Institute for Legal Studies, faults the 2008 reform 

measure for failing to provide for an empirical diagnostic of the Mexican judiciary that 

would substantiate the necessity of the reform in the first place.215  Similarly, I argue that 

the reform can be faulted for its failure to identify and measure indicia of its own success.  

Non-official researchers have failed to fill the gap.  Despite all that has been written 

about Mexico’s CPR, I have not encountered a single study that has attempted to assess 

empirically whether the procedural reforms have made any substantive difference in the 

administration of justice in those jurisdictions that have implemented them.  Given the 

public funds allocated to effectuating the reforms, the time that judges and lawyers must 

spend to adjust to them, and the general upheaval to judicial customs, it seems that an 

objective diagnostic of Mexico’s CPR is sorely needed.  Not only could the results of 

such a diagnostic validate the CPR movement, but it could also identify variations among 

state-level outcomes that could serve as lessons for CPR’s unfolding implementation. 

The diagnostic advanced in this paper was developed on the following three 

principles: 

• Empiricism, meaning that the diagnostic is founded on real-world observation of 

the object to be studied; 

• Comparability, meaning that the results derived from one studied object can be 

compared to those of another studied object ; and 

• Validity, meaning that the results collected reflect the concept being assessed.  
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Fulfilling these principles, my diagnostic employs a quantitative (i.e., statistical) 

approach to the question of the CPR’s effectiveness.  At a high level, the methodology of 

this diagnostic is to (1) identify those statistical indicators of Mexico’s criminal court 

system that are measurable, comparable across jurisdictions and time, and related to the 

substantive rights of criminal defendants; (2) identify the state-level jurisdictions in 

Mexico that have already implemented a version of CPR and for which there is sufficient 

pre-reform and post-reform data; (3) develop hypotheses for what the expected impact of 

“effective” CPR would be on the statistical indicators related to defendants’ substantive 

rights; and (4) test those hypotheses against the statistical indicators produced by each of 

the early-implementer jurisdictions. 

Employing quantitative methods to assess the nature and magnitude of CPR’s 

impacts has drawbacks.  Admittedly, the justice system is not like a machine whose 

performance can be judged solely according to quantity of its “outputs.”  There is no 

inherently optimal number of indictments, preventative detentions, or guilty verdicts that 

the criminal courts should produce.  The purposes of a criminal justice system in any 

modern society are manifold, including to meet out retribution, deter future crimes by the 

defendant and others, incapacitate and rehabilitate the convict, and restore the victim.216  

Obviously, quantitative statistical indicators produced by the criminal courts will fail to 

fully assess whether the judicial system is living up to all these purposes.  

Despite the mentioned drawbacks, a quantitative diagnostic can represent valuable 

first step to further observation and research of the Mexican judiciary’s ongoing reform 

of its criminal procedures.  At a minimum, the quantitative diagnostic can detect whether 

“something is happening” in the early-implementer jurisdictions.  Large shifts in 
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statistical indicators signal that defendants face a different treatment in a post-CPR 

system.  A critical examination of those shifts can permit inferences about whether a 

post-CPR system better safeguards the human rights of criminal defendants—the raison 

d’être of the whole reform effort. 

It should be kept in mind that focusing on criminal procedure reform effectively 

narrows the inquiry to the criminal courts, which is only one piece of the larger criminal 

justice system.  In a simplified sense, the criminal courts are a waypoint between two 

other key institutions: the police and ministerio público who investigate crimes, and the 

prisons, which incapacitate, punish, and rehabilitate convicts.  While it would 

undoubtedly be good news if CPR “fixes” the criminal courts, the human rights of the 

accused may remain vulnerable to abuse in those other institutions.  Nonetheless, the 

criminal courts hold the exclusive state power to lawfully condemn or absolve the 

accused, effectively deciding whether they remain in the criminal justice system or can 

go free.  This is why it is crucial to consider the performance of courts, as they are the 

lynchpin of the criminal justice system. 

INEGI DATABASE 

The data on which I draw for this diagnostic is collected and reported by the 

National Institute of Statistics and Geography (“INEGI” in the Spanish acronym).  INEGI 

is a bureau of the Mexican federal government that handles a range of data: economic, 

social, governmental, and environmental, geographic, and geological.  The data and 

reports that INEGI produces are made available to the public through its website.  One 

advantage of using INEGI’s data is that it is standardized across territorial jurisdictions 

within Mexico. 
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INEGI collects a series of data on the nation’s criminal courts that it calls 

“Judicial Statistics in Penal Subject Matter,” the stated purpose of which is to collect 

information on the defendant population and criminal allegations that pass through the 

criminal trial courts.217  The details of how INEGI collects, organizes, processes, and 

reports this data appear in a “Methodological Synthesis,” the latest edition of which was 

published in 2007.218  In brief, that process starts with the judicial branch of each federal 

entity (i.e., state, the federal district, and the federal government), which is tasked by 

federal law to report to INEGI on particular statistics.  Normally, each judicial branch has 

its own administrative office that is tasked with complying with the reporting 

requirements.  INEGI provides two standardized forms that may be filled out by a judge 

or an authorized data collector for each individual processed by the court.  One INEGI 

form collects information at the pre-trial phase on an accused defendant and the alleged 

criminal acts,219 while the other collects similar information at the sentencing phase.220  

The form requests social and demographic information about the accused, such as his/her 

sex, age, residence, occupation, and educational level; information about the alleged 

crimes, including when and where the crime took place, the level of scienter 

(intentionality) of the actor, and whether the crime was “consummated” or “attempted;” 

and information on what action the court took on the charges.  The filled-out forms are 

transmitted to INEGI on a monthly basis for collection and processing.221  All of the 

INEGI data on criminal courts are based on these forms, and each form is converted into 

                                                
217 INEGI (Síntesis metadológica) 1. 
218 INEGI (Síntesis metadológica). 
219 Appendices 3.1 and 3.3. 
220 Appendices 3.2 and 3.4. 
221 INEGI (Síntesis metadológica) 10. 
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a datum.  That basically means that a datum is produced for each instance that a court 

takes action on a given charge or defendant. 

INEGI makes the information it collects on the nation’s courts available to the 

public in two ways.  First, it produces annual reports on the data collected during the 

course of a full calendar year.  The annual reports, which are hundreds of pages long, are 

essentially a “data dump” of tables, usually divided by state, that cross in dozens of ways 

the information collected.  In addition to the annual reports, which are non-interactive, 

INEGI provides an online software tool called the Interactive Data Consultation of 

Judicial Statistics in the Penal Subject Matter (“CIDEJMP” in the Spanish acronym).  

The CIDEJMP allows users not only to create their own tables based on the crosses of 

interest to them, but also to break down higher-level categories into lower-level 

categories (e.g., breakdowns of state-level categories into municipal-level categories). 

The nature of my statistical diagnostic necessitated that I create my own tables 

with the CIDEJMP.  After downloading the required data on the Mexican judiciary from 

the INEGI website, I used Microsoft Excel to reorganize it for the purposes of this 

diagnostic and calculate the relevant sums and percentages.  These data are contained in 

printed tables, which appear in Appendix 1 of this diagnostic and are organized according 

to territorial jurisdiction and year. 

The level of statistical sophistication required to understand this diagnostic is 

basic.  A grasp of simple percentages and graphs is all that is required.  Since none of the 

figures derive from samples, they are all by definition statistically significant (in the 

sense that observed variances are not caused by sampling effects) and have no “margin of 

error.” 
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INDEPENDENT VARIABLES 

This diagnostic is designed to detect differences in statistical indicators (1) across 

early-implementer jurisdictions, (2) over time, and (3) according to criminal charge 

(where meaningful).  Thus, the independent variables relate to the territorial jurisdiction 

(state judicial district), year, and criminal charges of cases recorded in the INEGI 

database. 

Jurisdiction 

With regard to jurisdiction, the INEGI data do not on their face indicate which 

court in which judicial district produced a given datum.  They do, however, indicate the 

state and municipality in which the alleged crime took place.  I presume that virtually all 

defendants will be brought before a criminal court in the judicial district in which the 

crime allegedly took place.  Using Excel, I recoded the municipalities according to the 

state judicial districts possessing territorial jurisdiction over them.222  I present in the next 

chapter information regarding the districts that constitute the focus of this diagnostic. 

Also, with respect to jurisdiction, I should note that I only consider data produced 

in state courts (fuero común) as opposed to federal courts (fuero federal).  Obviously, 

when the state government implements CPR in a particular judicial district or statewide, 

it can only do so for the state courts, which is why I only consider data produced by them. 

Year 

The INEGI database reports the year in which the datum was produced, that is, 

the calendar year in which the court took action on a case.  This is distinct from the year 

in which the alleged crime took place (which is also reported in the INEGI data).  All 

data reported in this diagnostic is grouped according to the calendar year in which the 

                                                
222 Appendices 2.1 through 2.7. 
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court took action on the case.  In this diagnostic, I refer to the year in which a particular 

judicial district implemented the state’s CPR as the “implementation year.”   

For each early-implementer jurisdiction, I produced tables of annual statistics 

starting with the first full year prior to implementation of CPR in that jurisdiction.  The 

earliest implementation year was 2007—for the judicial districts of the Isthmus de 

Tehuantepec, Oaxaca and of Morelos, Chihuahua—and thus the earliest tables reported in 

Appendix 1 are for the prior full year, 2006.  Starting with the year just prior to the 

implementation year, the annual tables continue for each early-implementer jurisdiction 

through 2009, the latest year for which CIDEJMP presently permits data inquires. 

It should be kept in mind that the CPR reforms in every state judicial district but 

one (Capital Judicial District, Zacatecas) were implemented in a month other than 

January. This means that the implementation-year data for most judicial district 

comingles data produced by criminal courts operating under the old, pre-reform 

procedures and the new, post-reform procedures.  Thus, the magnitude of changes in 

statistical indicators due to CPR (if any) might appear attenuated in the implementation 

year but then grow in later years. 

Criminal Charge 

The CIDEJMP permits users to break down data according to the charges alleged 

against defendants.  Of course, defendants may face multiple charges or multiple counts 

of the same charge in a given case.  To address this issue, the CIDEJMP has a reporting 

option that displays for “charge” (delito) the most common criminal charge alleged 

against the defendant in a single case.  This is the reporting option that I utilized.  (The 

CIDEJMP also allows users to track individual charges rather than whole cases against a 

single defendant.  This way of looking at the data seemed less appropriate for my 
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purposes, which is to observe what happens to defendants in the system, not their 

charges.) 

In Appendix 1, the tables for the state-level jurisdictions show only the charges 

for which N ≥ 10. 

DEPENDENT VARIABLES 

Legal Acts 

The dependent variables are the legal acts that criminal court hand down at the 

pre-trial and sentencing phases.  In this diagnostic, the “statistical indicators” (next 

subsection) derive from the dependent variables.  I rely on the statistical indicators, which 

are based on the criminal courts’ legal acts, to test whether the hypotheses of this 

diagnostic (discussed below) are true or false. 

The two main branches of judicial acts are the pre-trial autos, which concern 

whether to charge an accused with a crime, and the sentences, which are the trial court’s 

final conclusions as to whether the elements of a crime have been proven with respect to 

a particular defendant.  Within pre-trial autos, there are three kinds of autos that matter in 

this diagnostic: the formal de prisión,223 which affirms the charges against an accused and 

orders preventative detention in anticipation of trial; the sujeción a proceso, which also 

affirms the charges but orders release pending trial;224 and libertad por falta de 

elementos, which dismisses the charges (usually for lack of evidence) but allows the 

minesterio público to re-file if it discovers new evidence establishing that a crime has 

been committed and the probable guilt of the accused.225  The sentences may be one of 

two kind: the sentencia condenatoria, which finds the evidence sufficient to hold the 

                                                
223 Rivera Silva 167. 
224 Rivera Silva 170–71. 
225 Rivera Silva 171–72. 
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defendant guilty of an offense and subject him to punishment;226 and the sentencia 

absolutoria,227 which finds the evidence insufficient and releases the defendant.   

Starting with the 2009-year data, INEGI reformulated the two questionnaire forms 

to expand on the information asked about the defendants (e.g., language spoken) in 

addition to the nature of the legal act that the court issued.  For the purposes of this 

diagnostic, I had to “re-standardize” the 2009 data—particularly, with regard to the 

categories of the court actions taken—so that it would be comparable to the earlier-year 

data.  For instance, before 2009, the post-trial form gave only two options for what legal 

act the court issued on the case: a guilty verdict (sentencia condenatoria) or an acquittal 

(sentencia absolutoria).  Starting in 2009, INEGI started taking account of a third 

(relatively rare) kind of legal act—the sobreseimiento, or suspension of process—in 

addition to the two ordinary sentences.  In order to make the pre- and post-data 

comparable, I extracted the instances of sobreseimiento from the N of post-trial sentences 

in 2009. 

To clarify the taxonomy of judicial acts, I have produced the diagram below.  

Throughout this paper, I tend to employ the English-language terms for the judicial acts, 

but not always. 

                                                
226 Rivera Silva 311 
227 Rivera Silva 312–13. 
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 Table 2: Taxonomy of Judicial Acts, English Terms Used, and Original 
Spanish Terms 

Pre-Trial Orders  
(Autos de término 
constitucional) 

Indictment Orders 
(Autos de vinculación 
a proceso) 

Preventative Detention  
(Formal prisión) 

Release Pending Trial  
(Sujeción a proceso) 

Dismissal of Charges 
(Libertad por falta de elementos) 

Sentences (Sentencias) Guilty Verdict 
(Sentencia condenatoria) 

Acquittal 
(Sentencia absolutoria) 

STATISTICAL INDICATORS 

Out of the judicial acts reported by INEGI, I have constructed four statistical 

indicators that relate to the hypotheses. 

N OF TOTAL PRE-TRIAL AUTOS: The sum of indictment autos (both the formal 

prisión and sujeción a proceso) and autos ordering dismissal of charges for lack of 

evidence.  If a case is referred to the alternative system, it will not show up in the INEGI 

data on pre-trial autos or anywhere else in the “Judicial Statistics in Penal Subject 

Matter.” 

Note: The INEGI data also recognizes a fourth category, termination of the criminal 

action (extinción de la acción penal), which I discount from the analysis because (1) it 

does not necessarily record a judicial act, and (2) it can come about for a number of 

reasons unrelated to the substantive fairness of the judicial process (such as death of the 

accused, withdrawal of the charges by the prosecution, clinical confinement for 

psychological treatment, etc.). 
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RATE OF AUTOS FOR PRE-TRIAL RELEASE PENDING TRIAL: The number of 

autos for release pending trial divided by either (i) the number of indictment autos, or (ii) 

the number of pre-trial autos.  In this diagnostic paper, which rate is being stated will be 

clear in the context. 

RATE OF AUTOS FOR PRE-TRIAL DISMISSAL OF CHARGES: The number of autos 

dismissing charges before trial divided by the number of pre-trial autos. 

RATE OF ACQUITTALS: The number of acquittal sentences divided by the number 

of sentences. 

THEORY AND HYPOTHESES 

The theory of this diagnostic is that after implementation of CPR, the Mexican 

criminal courts should better observe the rights of defendants because the new criminal 

procedures were conceived and designed for that purpose.  CPR alters several areas of 

Mexican criminal procedure, including the introduction of an “alternative exits” based on 

the principles of prosecutorial discretion and restorative justice, revised standards for 

preventative detention, the conduct of trials, the presumption of innocence, and the 

introduction of the concept of “guilt beyond a reasonable doubt” (see Chapter 5).  The net 

effect of these transformations should be a judicial process that is more favorable to 

defendants’ interests and therefore less likely to make a “type I error,” that is, the legal 

conviction of an accused who is in fact innocent. 

To test this theory, I have formed four hypotheses.  Each hypothesis is a statement 

that I expect to be true if my theory about the overall effect of CPR on error-reduction is 

also true.  Each statistical indicator discussed in the previous section corresponds to one 

of the below hypotheses.  The hypotheses are replicable for all the early-implementer 

jurisdictions, and thus will permit cross-jurisdictional comparisons. 
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HYPOTHESIS 1: After CPR implementation, the absolute number of all pre-trial 

autos should decline significantly.  There are two reasons why pre-trial autos should 

diminish after CPR implementation.  First, part of Mexico’s CPR is the creation of 

“alternative exits” to the ordinary criminal justice process, specifically plea bargains and 

reparatory agreements.  Once these alternatives are made available, they are likely to be 

preferred by many defendants over a full-scale judicial process.   

Second, the replacement of the principle of “legality” with that of “opportunity” 

means that the prosecution now has discretion as to which cases to pursue.  The public 

prosecutor’s office likely appreciates that after CPR implementation, their allegations and 

the evidence underpinning them will be subjected to a higher degree of scrutiny at both 

the pre-trial and trial stages.  Therefore, public prosecutors will be more selective about 

which cases merit attention and resources. 

HYPOTHESIS 2: After CPR implementation, the percentage of autos de sujeción a 

proceso (release pending trial) of all indictment autos should increase significantly.  

Countless horror stories about the Mexican criminal courts involve an abusive overuse of 

preventative detention.  CPR addresses the perceived overuse of that auto by narrowing 

the class of cases eligible for preventative detention.  Therefore, after CPR goes into 

effect, I expect the newly formed pre-trial judges (jueces de garantía) to reduce their 

reliance on the auto de formal prisión, which provides for preventative detention, and 

increase their reliance on the auto de sujeción a proceso, which provides for provisional 

release pending trial. 

HYPOTHESIS 3: After CPR implementation, the percentage of autos de libertad 

por falta de elementos (pre-trial dismissal of charges) of all pre-trial autos should 

increase significantly.  The CPR inaugurates pre-trial guarantee courts (juzgados de 

garantía) charged with the specific task of weighing the indictment of the state against 
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the rights of the defendant.  If indeed a new legal philosophy has taken hold in the 

criminal judiciary, then the guarantee judge should be less likely to mindlessly confirm 

the prosecutor’s charges with an indictment auto and thus more likely to order the 

dismissal of the charges whenever a case appears weak.  

HYPOTHESIS 4: After CPR implementation, the percentage of sentencias 

absolutorias (acquittals) of all sentences should increase significantly.  The bulk of 

excitement around CPR is at the most dramatic phase of the judicial process: the oral 

trial.  In addition to enshrinement of the presumption of innocence, the new system 

ensures that the defendant is present to hear all the evidence against him and cross-

examine adverse witnesses.  Moreover, the trial judge must appear for all proceedings, 

and thus cannot rely wholly on the contents of the case file to inform his decision-

making.  In theory, the accumulated impact of these procedural innovations, and 

particularly the shift of the burden of proof onto the prosecution, should take the form of 

more frequent acquittals. 

A CONUNDRUM IN THE HYPOTHESES 

The design of this diagnostic with regard to the hypotheses has an inherent 

conundrum.  To an extent, if my first hypothesis is found to be “true,” then that result 

makes it less likely that the other three hypotheses are also true.  Consider this scenario.  

If the ministerio público indeed brings fewer cases that it considers weak to court 

(Hypothesis 1), then the cases that remain in the justice system may constitute a pool of 

stronger cases.  Post-CPR criminal courts apply the new “pro-defendant” procedures—

which in themselves tend to increase the probability of pre-trial dismissals (Hypothesis 3) 

and acquittals (Hypothesis 4)—yet they apply those procedures to a population of 

defendants against whom the ministerio público has a stronger case.  Moreover, if the 



 57 

ministerio público refers individuals accused with minor offenses to the alternative 

system, then those that remain have more serious charges against them that more likely 

demand preventative detention rather than release pending trial (Hypothesis 2).  Thus, it 

is possible that if Hypothesis 1 is true, it makes it less likely that Hypotheses 2, 3, and 4 

can be true, as well.  I cannot think of a way to circumvent this conundrum in the design 

of my diagnostic, so at this point I have to simply acknowledge the issue and come back 

to it when I test the hypotheses. 
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Chapter 5:  Early-Implementer Jurisdictions 

OVERVIEW OF STATUS OF STATE-LEVEL REFORMS 

The transitional section of the 2008 reform law provides that those parts of the 

reform creating the new adversarial system of justice must be implemented through 

legislation at the state level no later than eight years after passage of the law, thereby 

setting an effective deadline of June, 2016.228  Some states presently have reformed codes 

of criminal procedure (“CCPs”) in force, most presently find themselves in a transitional 

period, and a handful have barely begun the process of reform.  To help illustrate the 

current diversity in statuses of CPR implementation at the state level, I have reproduced 

below a map (updated as of January 2011) produced by the federal Technical Secretary 

responsible for monitoring, coordinating, and assisting the states with their reform efforts.  

The Technical Secretary has developed four categories to classify the status of reform:  

CATEGORY 1 (Green), meaning that the state has just begun its reform effort;  

CATEGORY 2 (Blue), meaning that the state has a plan in place that will lead to 

CPR legislation;  

CATEGORY 3 (Yellow), meaning that the state has already passed CPR legislation 

creating a new CCP, but the reforms are not yet operational; and  

CATEGORY 4 (Red), meaning that the new CCP are already operational in at least 

one judicial district. 

The map below helps visualize the patchiness of the state of reforms across the 

states at the present time. 

                                                
228 2008 Constitutional Reform Law, transicional. 
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 Figure 2: Map of reform status by state 229 

 

As of May 2011, the above map is already somewhat outdated as states have been 

moving along the continuum of reform.  States do not typically adopt a new CCP and 

then implement it at once across judicial districts.  Rather, they gradually “phase in” the 

CCP one judicial district or region of districts at a time.  Below is a table showing the 

states that, at the time of this writing, have at least one judicial district operating under 

the new CCP (Category 4), the date on which the first judicial district began operating 

under the new CCP, whether all judicial districts in the state presently operate under the 

new CCP, and whether the results of their reform are examined in this diagnostic. 

                                                
229 SETEC. 
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For my diagnostic, I have examined early-implementer jurisdictions across four 

states.  In order to qualify as a subject jurisdiction, the relevant state must be one that 

implements district by district (or region by region) and had the CCP in force in that 

jurisdiction for the entirety of 2009 (the latest year of available INEGI data).  Districts in 

the states of Oaxaca, Chihuahua, Morelos, and Zacatecas met those conditions.  Details 

regarding the CPR process in each of those states are flushed out below. 

 Table 3: Early-implementer states and reform status 

State Date of First CCP 
Implementation in 
Any District 
(Category 4) 

Achieved State-wide 
Implementation by 
May 2011? 

Contains District 
Subject of My 
Diagnostic? 

Baja California Aug. 11, 2010 No No 
Chihuahua Jan. 1, 2007 Yes Yes 
Durango Dec. 14, 2009 No No 
Guanajuato Sept. 1, 2011 No No 
Mexico, State of Nov. 1, 2009 No No 
Morelos Sept. 30, 2008 Yes Yes 
Oaxaca Sept. 9, 2007 No Yes 
Zacatecas Jan. 5, 2009 No Yes 

Another state deserves special mention.  Nuevo Léon is one of the states that 

initiated its reform efforts in the wake of the failed 2004 national constitutional reform 

attempted during the Fox administration.  One admiring observer contends that “Nuevo 

León has been at the forefront of the reform movement, jockeying with its northern 

neighbor Chihuahua and its southern counterpart Oaxaca to see who advanced farther and 

faster in the administration of criminal justice.”230  But instead of enacting a new CCP 

wholesale and implementing it one region at a time, Nuevo Léon opted to reform the 

CCP itself gradually so that new procedures would attach to specified offenses over time.  

Knowing about this, the drafters of the 2008 reform law made explicit that states had the 
                                                
230 Ingram 11. 
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option of implementing the reforms on a regional basis or an offense-type basis.231  For 

instance, the adversarial procedures in Nuevo León’s CCP originally applied only to non-

serious (no grave) crimes where the actor’s level scienter (intentionality) was negligence 

(culpa).232  The range was later expanded to include all crimes of negligence (culpa), 

those initiated by a victim’s complaint (querella), and a few other types.233  (Note: The 

Technical Secretary somewhat misleadingly classifies Nuevo León as a Category 2 (blue) 

state.) 

In the remainder of this chapter, I overview each state studied here according to 

its criminality profile, its respective CPR process, and key details of its CCP.  Effectively, 

the four states under examination can be divided according to relative levels of statewide 

criminal activity and public feelings of insecurity.  Compared to national levels, Oaxaca 

and Zacatecas experience low levels of crime, Morelos experiences a medium level, 

while Chihuahua falls at the high end.  These varying levels of prevailing criminality may 

explain some variation in the outcomes of my diagnostic. 

Variations in their codes of criminal procedure may also affect outcomes, which 

is why I highlight those for the reader.  However, the textual variations are so slight and 

their effects so difficult to isolate that I do not attempt to speculate at a connection in 

subsequent chapters. 

                                                
231 2008 Constitutional Reform Law. 
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OAXACA 

Criminality Profile 

The state of Oaxaca in southern Mexico has a population of 3.8 million.234  While 

only about 10% of Mexico’s population is classifiable as indigenous, Oaxaca has one of 

the highest count and proportion of indigenous persons, 1.6 million or 50% of the state.235  

It also has one of the lowest crime victimization rates in Mexico; only 5.6% of Oaxacans 

reported having been a victim of a crime in their own state in 2008,236 versus a national 

victimization rate of 10.1% or 21.0% of person living in the Federal District.237 

CPR Process 

In September of 2006, the government of Oaxaca approved a new CCP exhibiting 

adversarial procedures.238  The legislation prescribed that the new CCP would go into 

effect on year later (2007) in the judicial districts of the region of Istmo de Tehuantepec, 

a year after that (2008) in the districts of the Mixteca region, and then in all the districts 

sometime thereafter.  Istmo, located in the eastern part of the state, has a population of 

about 600,000 people, many of whom are belong to zoque, zapoteco, chontal, huave or 

mixe indigenous groups.239  Mixteca, in the western part, has about 500,000 people, 

including members of the mixteco, triqui, chocho and cuicateco groups.240  The judicial 

districts in the regions of Istmo and Mixteca have adopted the CCP on time, but the 

reform process has apparently stalled in the other districts,241 perhaps because the reform 

legislation failed to specify a schedule for them. 
                                                
234 INEGI database. 
235 CDI. 
236 ICESI (ENSI-7/2010) 50, tbl. 11-3. 
237 ICESI (ENSI-7/2010) 48. 
238 Ingram 13. 
239 Supreme Court of Oaxaca (“Informe 2008”). 
240 Supreme Court of Oaxaca (“Informe 2008”). 
241 SETEC. 
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The state’s supreme court has assumed the project of CPR with gusto.  It has 

convened countless training sessions, roundtables, workshops, public conferences to train 

on and promote the state’s CPR among the legal community.242  The states courts have 

welcomed visiting legal practitioners from other states to train them in the new 

processes.243  Extraordinarily, the supreme court organized three days of conferences in 

2007 attended by 1,500 members of the public entitled “The Oral Trial Principles in the 

Trial of Jesus Christ” in order to “raise awareness among the people” (“sensibilizar a la 

población”) about the new criminal procedures.244 

Code of Criminal Procedure 

To give a flavor of the content of Oaxaca’s new CCP, I describe below the 

noteworthy features related to my investigation.  For economy’s sake, I do not go into the 

same degree of detail for the other three states examined in my diagnostic, although I will 

point out how they vary from one another. 

PRESUMPTION OF INNOCENCE.  The presumption of innocence is expressly 

written into Article 5.  Specifically, the CCP states that the “accused shall be considered 

and treated as innocent at all stages of the process . . . .”245  A manual promulgated by the 

Oaxacan supreme court explains that the adoption of this principle “turns the prior system 

by 180 degrees, because in that system mens rea (intención delicuosa) was presumed . . . 

.”246 

GUILT BEYOND REASONABLE DOUBT.  The Oaxacan code further states in 

Article 5, “In case of doubt, it [the sentence?] will be in the greatest favor of the accused” 
                                                
242 Supreme Court of Oaxaca (“Informe 2007”) 14–15; Supreme Court of Oaxaca (“Informe 2008”) 15–16; 
Supreme Court of Oaxaca (“Informe 2009”) 7–8, 37–39. 
243 Supreme Court of Oaxaca (“Informe 2009”) 41–42. 
244 Supreme Court of Oaxaca (“Informe 2007) 44. 
245 Oaxaca CCP art. 5. 
246 Supreme Court of Oaxaca (“Estructura básica”) 3. 
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(“En caso de duda, se estará a lo más favorable para el imputado”).247  Historically, “in 

case of doubt” did not mean any doubt or even reasonable doubt, such that the 

prosecution had to eliminate either all doubts or all reasonable doubts.  Rather, it just 

meant that, according to one treatise, “whenever there are an equal number of inculpatory 

and exculpatory elements is when there is doubt, such that the trier of fact cannot lean in 

favor of either the elements for innocence or those for guilt.”248  Article 5 would at first 

not appear to change anything about traditional standard for finding guilt (i.e., a 

preponderance of the evidence). 

However, a later article in the Oaxacan CCP appears to revise the standard for 

finding guilt: “The accused can only be found guilty if one arrives at the conclusion of his 

guilt beyond all reasonable doubt.”249  This change, moving from a “preponderance of the 

evidence” standard to a “beyond reasonable doubt” standard, should in theory 

revolutionize the way that sentences are handed down because it raises the evidentiary 

bar for the public prosecutor. 

On the other hand, the express standard for judicial affirmation of the indictment 

is the “probable responsibility” of the defendant for the crime alleged.250  In light of this 

other standard, this could mean that the standard for initiation of a criminal action (and 

thus, preventative detention) is much lower than that for a final guilty verdict. 

PRINCIPLE OF OPPORTUNITY (OPTIONAL PROSECUTION).  The Oaxacan CCP 

blends both the principles of legality (mandatory prosecution) and opportunity (optional 

prosecution).  Article 196 makes it a general rule that the public prosecutor prosecute 

cases.  However, before filing the accusation, the public prosecutor can usually decline to 

                                                
247 Oaxaca CCP art. 5. 
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249 Oaxaca CCP art. 336. 
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prosecute if the case “concerns an insignificant event,” exhibits “the minimal culpability 

by the actor,” or the accused suffered a grave physical or psychological injury as a result 

of crime.251  The public prosecutor also retains the option to rescind a criminal action 

already begun.252  If a victim feels that the prosecutor has abused his discretion, she may 

file a complaint (impuganción) before the pre-trial judge.253 

RIGHT TO DEFENSE COUNSEL.  The code states that “[f]rom the first moment of 

criminal prosecution until the end of the performance of the sentence, the accused shall 

be assisted and defended by a licensed lawyer . . . .”254  It is not clear when the “first 

moment of criminal prosecution” begins, as the term is not defined.  However, another 

part of the code implies that the accused has a right to an attorney from the moment that 

he is “deprived of his liberty,” since his right to communicate with his attorney is 

guaranteed from that moment.255  Moreover, the accused has a right to consult with an 

attorney before giving a statement.256 

REPARATORY AGREEMENT.  Reparatory agreements are not required by the 2008 

national reforms.  However, they are contemplated in the Oaxacan CCP.257  This 

“alterative exit” is to the ordinary process is possible for crimes of negligence, crimes 

brought about by a victim’s complaint, non-violent property crimes, and crimes for which 

the probable sentence is not prison.258  Among these crimes, negligent homicide, crimes 

committed by public servants, and crimes committed through a criminal organization are 

excluded.  Sexual crimes, crimes against children, and domestic violence crimes are also 
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excluded unless the victim or her representative expressly says otherwise.259  The 

reparatory agreement may come about until the trial begins, and while the victim and 

offender are in discussions, the process is suspended for up to 30 days.260  If the parties 

arrive at an agreement, the process is further suspended until the offender fulfills his 

obligations thereunder, at which point the criminal action extinguishes.261  The pre-trial 

judge approves a reparatory agreement if it is not the product of abuse or disproportionate 

bargaining power.262 

PREVENTATIVE DETENTION.  Article 179 outlines the restrictions on orders of 

preventative detention.  It expressly can only be imposed if the punishment for the crime 

charged specifies incarceration.263  Moreover, it is only available when other preventative 

orders are not reasonable to avoid the defendant’s flight, the defendant will likely 

obstruct the investigation, or there is a risk to the victim or society.264  However, it cannot 

be applied to persons over the age of 70, pregnant or lactating women, or persons 

suffering from a grave and terminal illness, although such defendants can be ordered 

under house arrest.265  Crucially for the safety of inmates, the preventative detention 

“must end” if “[t]he incarceration conditions worsen to such a degree that preventative 

detention becomes a cruel, inhumane, or degrading treatment.”266  By law, it cannot last 

longer than 12 months.267 

                                                
259 Oaxaca CCP art. 193. 
260 Oaxaca CCP art. 193-194. 
261 Oaxaca CCP art. 195. 
262 Oaxaca CCP art. 193. 
263 Oaxaca CCP art. 179. 
264 Oaxaca CCP art. 179. 
265 Oaxaca CCP art. 179. 
266 Oaxaca CCP art. 187 (III). 
267 Oaxaca CCP art. 187 (II). 
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DEFERRED ADJUDICATION.  Deferred adjudication is available for crimes 

whenever the prison sentence for the crime charged is for five years or less and the 

accused has not been previously committed for an intentional crime.268  It can only be 

granted if the accused admits his guilt and there is evidence that a crime was actually 

committed.269  The pre-trial judge dictates the conditions for a plan of deferred 

adjudication which may last between one and three years, and upon the satisfactory 

conclusion of the plan the charges are dismissed through a legal act known as 

sobreseimiento.270 

PLEA BARGAIN.  Oaxaca’s CCP allows for plea bargains (procesos abreviados) 

before the beginning of the trial, and there is no other apparent restriction on their 

application.271  In exchange for admitting guilt and waiving a full trial, the public 

prosecutor may offer a reduction in the length of the prison sentence requested from the 

judge, but the requested sentence cannot be less than 2/3 of the minimum sentence.272  

DEFENDANTS’ RIGHTS DURING HEARINGS AND TRIALS.  The defendant now has 

the express right to participate in the pre-trial investigation conducted by the ministerio 

público “whenever it may be necessary to assure the adequate exercise of the right of 

defense.”273  Moreover, at pre-trial hearings, the defendant may in writing or verbally 

make his objections to errors in the accusation and present exculpatory theories and proof 

thereof.274  The defendant has the same faculties and rights as the public prosecutor 

(except, obviously, those of an inherently prosecutorial nature).275 

                                                
268 Oaxaca CCP art. 200. 
269 Oaxaca CCP art. 200. 
270 Oaxaca CCP art. 205. 
271 Oaxaca CCP art. 395, 396. 
272 Oaxaca CCP art. 396. 
273 Oaxaca CCP art. 226. 
274 Oaxaca CCP art. 298, 303, 306. 
275 Oaxaca CCP art. 15. 
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THREE-JUDGE PANEL FOR ORAL TRIALS.  Criminal trial courts in Oaxaca (and 

Chihuahua,276 Morelos,277 and Zacatecas, for that matter278) are composed of three 

judges: one who is designated the “president” of the court and keeps the trial on track and 

responds to the parties’ petitions; one who is designated the secretary; and one who is 

“auxiliary.”279  According to a publication by the Supreme Court of Oaxaca, “the reason 

behind this arrangement is rooted in the dynamics of the hearing; it is impossible for just 

one judge to be alert to everything, keep discipline, undertake tasks, take notes, decisions, 

etc., and therefore should be assisted by the two other judges.”280  The final sentence can 

be sustained either unanimously or by a majority (two to one). 281  The sentence and the 

dissent (if any) must be founded in writing.282 

TRIAL GUARANTEES.  All the arguments, allegations, statements, and any other 

intervention during the trial must be done orally.283  The rulings of the court likewise 

must be made orally, though the operative should be made in writing at a later time.284  

Virtually all evidence must be presented orally, unless the parties and the court otherwise 

concur that it may be entered into the record in writing only.285  Parties may object to 

questions posed to witnesses that are “trivial, irrelevant, double-barreled, or leading.”286 

The code prescribes that trial judges, who must be different from the pre-trial 

judge,287 must be present throughout the trial.288  If at any point the trial takes place 
                                                
276 Chihuahua Organic Law art. 149 bis. 
277 Morelos Organic Law, art. 69. 
278 Zacatecas Organic Law art. 32. 
279 Oaxaca Organic Law art. 34 bis. 
280 Supreme Court of Oaxaca (“Estructura básica”) 8. 
281 Oaxaca CCP art. 384. 
282 Oaxaca CCP art. 384. 
283 Oaxaca CCP art. 325. 
284 Oaxaca CCP art. 325. 
285 Oaxaca CCP art. 326. 
286 Oaxaca CCP art. 376. 
287 Oaxaca CCP art. 315. 
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without the one or more trial judge, the trial and any sentence emitted thereafter are 

null.289  Moreover, the judge cannot engage in ex parte communication with any party.290 

Generally, the trial is to be conducted publicly and recording equipment is to be 

allowed.291  Members of the press have priority for seating.292  Restrictions on these 

rights can only be maintained where the privacy of the victim or public order is 

concerned.293 

INDEMNITY TO INNOCENTS.  The Oaxacan CCP gives defendants the right to sue 

for an indemnity if their liberty was ever deprived (even for preventative detention) and 

they can “fully prove” their innocence.294  This cause of action exceeds the requirements 

of the reformed national constitution.  It is not clear who may be sued and whether such a 

person would be liable in their personal or official capacity.  However, the state obligates 

itself to pay the indemnity if the liability is for “malicious” acts, and to be jointly and 

severally liable for all other acts.295  The recourse to a civil law suit should discourage 

unfounded prosecutions. 

CHIHUAHUA 

Criminality Profile 

The state of Chihuahua, home to 3.4 million people is located on the U.S.-Mexico 

border.  It is also on the frontline of the country’s bloody war on drug cartels.  Since 

Mexican President Calderón launched his military crackdown on organized crime, the 

                                                                                                                                            
288 Oaxaca CCP art. 317. 
289 Oaxaca CCP art. 317. 
290 Oaxaca CCP art. 15. 
291 Oaxaca CCP art. 319. 
292 Oaxaca CCP art. 320. 
293 Oaxaca CCP arts. 319, 320. 
294 Oaxaca CCP art. 72, 73. 
295 Oaxaca CCP art. 72, 75. 
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number of intentional homicides in Chihuahua rose from 617 in 2007 to 3,514 in 2010.296  

Unsurprisingly, feelings of insecurity have risen in the state.  In 2005, 57% of 

Chihuahuans reported that their state was “unsafe;” by 2009, that proportion had risen to 

88%, the highest of any state.297  The impact of the violence on Chihuahuans’ perception 

of insecurity has been greatest in the two largest cities, Juarez and Chihuahua City.  2005, 

65% of Juarez residents and 58% Chihuahua City residents of reported that their state 

was unsafe; by 2009, the proportions were 93% and 91%, respectively, easily the highest 

among the nation’s cities.298  Even before the outbreak of drug-related violence, Juarez 

and its suburbs had the dubious distinction as the site of a wave of grisly rape-murder-

mutilations against women.299 

CPR Process 

In August of May of 2006, the state of Chihuahua approved constitutional reforms 

which necessitated the reform of the state’s CCP.300  The reforms also necessitated the 

reform of existing laws or passage of new laws on several areas of criminal law, 

including victims’ rights, regulation of the public defender’s office, the public 

prosecutor’s office, and juvenile justice.301  Some claim that the breadth and depth of the 

transformations in Chihuahua put the state at the vanguard of criminal procedure in Latin 

America.302 

                                                
296 ICESI (“Homicidios”). 
297 ICESI (ENSI-7/2010) 101, tbl. 11-53. 
298 ICESI (ENSI-7/2010) 101, tbl. 11-54. 
299 Washington Valdez 31–33. 
300 Ingram 8. 
301 Ingram 8. 
302 Ingram 8. 
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By August of 2006, the new CCP appeared in the Official Journal.303  It 

prescribed that the CCP would first go into effect in the Judicial District of Morelos 

surrounding Chihuahua City, then the Judicial District of Bravos surrounding Juarez, and 

then in the rest of the state by January 1, 2008.304  Despite some modest delays, the new 

CCP was in force in all the state’s districts by July 1, 2008.305 

Code of Criminal Procedure 

Chihuahua’s new CCP substantially resembles the one enacted in Oaxaca.  

Significant ways in which it differs are laid out below. 

PRINCIPLE OF OPPORTUNITY (OPTIONAL PROSECUTION).  The Chihuahuan code 

specifies that for the sex-based and domestic violence offenses, the ministerio público has 

no discretion to decline prosecution.306  Also, it permits the public prosecutor to decline 

prosecution if a participant organized crime provides assistance in the investigation or 

prosecution of other related offenses, as long as the offenses for which prosecution is 

declined are significantly less serious than those being pursued.307 

REPARATORY AGREEMENT.  The reparatory agreement can come about more or 

less under the same conditions under which it is permitted in Oaxaca, with a minor 

addition.  It creates a “general” eligible category for the reparatory agreement: crimes for 

which the mean punishment is less than five years of prison and lack “social 

transcendence.”308 

PREVENTATIVE DETENTION.  Chihuahua’s article on preventative detention 

includes a list of crimes for which it must be imposed: intentional homicide, rape, 
                                                
303 Ingram 8. 
304 Chihuahua CCP transitorio, artículo segundo. 
305 Ingram 9. 
306 Chihuahua CCP art. 83(I). 
307 Chihuahua CCP art. 83(II). 
308 Chihuahua CCP art. 197. 
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kidnapping and “express kidnapping,” extortion, violent car theft, armed violent offenses, 

and crimes against children and the mentally impaired.309  The Chihuahuan CCP does not 

make exceptions for preventative detention for vulnerable populations, such as the elderly 

and the pregnant. 

PLEA BARGAIN.  Before approving a plea bargain, a Chihuahuan pre-trial judge 

must ensure that the victim, not just the defendant, understands its terms.310  If the victim 

objects and the pre-trial judge finds the objection to be “founded,” the judge must reject 

the plea bargain.311  Curiously, the code provides that the judge may find the defendant 

not guilty (absolución), despite that the plea bargaining procedure (proceso abreviado) 

can only come about if the defendant accepts the truth of the accusation.312 

TRIAL GUARANTEES.  The Chihuahuan code explicitly states that a person cannot 

be convicted on the sole basis of his own statement.313  As to the questioning of 

witnesses, the code prohibits in all cases questions that are “deceitful, ambiguous, or 

include more than one fact, as well as those meant to illegitimately coerce the witness or 

expert, and those that were put into unclear terms for them.”314 

MORELOS 

Criminality Profile 

The small state of Morelos in central Mexico, population 1.8 million, lies just 

south of Mexico City.  Indeed, its largest city of Cuernavaca, population 365,000, is 

practically a suburb, positioned 50 miles away from the nation’s capital city.  In terms of 

                                                
309 Chihuahua CCP art. 173. 
310 Chihuahua CCP art. 389. 
311 Chihuahua CCP art. 390. 
312 Chihuahua CCP arts. 389, 392. 
313 Chihuahua CCP art. 374. 
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crime levels, the state stands about in the middle of the national pack: 7.7% of the state’s 

residents reported in 2008 having been the victim of some crime in their own state.315  

Likewise, residents of Cuernavaca are not much more or less likely to be victims of crime 

in their home state than their average counterpart in other Mexican cities.  10.8% of 

Cuernavacans reported being victim of a crime in 2009, versus the highest municipal rate 

of 20.3% in the Federal District.316  Despite the relative objective safety, subjective 

feelings of insecurity in both the state of Morelos and the city of Cuernavaca have risen 

considerably since 2004.317  In fact, feelings of insecurity among residents of Cuernavaca 

have risen by 20 percentage points to 85% between 2004 and 2009, putting them on par 

with residents of the Federal District.318  A public perception that the drug war has 

invaded the calm, leafy streets of Cuernavaca has probably driven the rise in generalized 

fear.319 

CPR Process 

Like Chihuahua and Oaxaca, Morelos initiated its CPR effort before it was 

mandated to do so by the 2008 constitutional reforms.  The enacting legislation, 

published in the state’s Official Journal in November of 2007, prescribed that the phase-

in of the CCP would take place first in the Primero (first) Judicial District around 

Cuernavaca in October of the following year, and would be completed by February of 

2010.320  As with many states, the implementation process entailed some delays, but by 

February of 2011 the new CCP was in force in all the criminal courts of the state.321 

                                                
315 ICESI (ENSI-7/2010) 50, table 11-3. 
316 ICESI (ENSI-7/2010)  50, table 11-4. 
317 ICESI (ENSI-7/2010) 101, tables 11-53 and 11-54. 
318 ICESI (ENSI-7/2010) 101, table 11-54. 
319 Chaos in Cuernavaca. 
320 Morelos CCP, enacting legislation, primero. 
321 SETEC. 
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Code of Criminal Procedure 

The Morelos CCP in its structure and wording resembles the Chihuahuan CCP to 

such a degree that the latter likely served as the model for the former.  The minor 

divergence are observed below. 

PRINCIPLE OF OPPORTUNITY (OPTIONAL PROSECUTION).  Morelos’s criteria 

that prosecutors must follow for declining prosecution are practically a word-for-word 

copy of those in Chihuahua.322  However, it does not include the express bar on 

prosecutorial discretion for cases of sexual and domestic violence offenses. 

REPARATORY AGREEMENT.  Whereas the Oaxacan CCP makes the reparatory 

agreement available in non-socially transcendent cases punished by an average prescribed 

prison term of five years or less, the Morelos CCP makes expands its availability slightly 

to such cases where the average prison term is for six years or less. 

PREVENTATIVE DETENTION.  The preventative detention article of Morelos’s 

CCP is the same as that for Chihuahua, except that it does not put an express bar on its 

usage for specified crimes like intentional homicide, rape, kidnapping, etc.323 

ZACATECAS 

Criminality Profile 

Zacatecas in north-central Mexico has the smallest population of states examined 

here, just 1.5 million inhabitants.324  Its capital city, also called Zacatecas, is similarly 

tiny, with 138,000 inhabitants.325  Compared with other states, Zacatecas does not suffer 

much from crime.  5.3% of Zacatecans were victims of a crime perpetrated in their home 

                                                
322 Morelos CCP art. 88. 
323 Morelos CCP art. 182. 
324 INEGI database. 
325 INEGI database. 



 75 

state in 2009, a rate even lesser than that in tranquil Oaxaca.326  Nonetheless, Zacatecans’ 

perception of public safety in their state is no better—in fact, slightly worse—than the 

national average.327 

CPR Process 

The legislation enacting the Zacatecas’s CCP contains a lengthy exposition about 

the history and motives behind the new code as well as key operative features.  The 

legislation notes that in 2007 Zacatecan officials and legislators visited with counterparts 

in the state of Chihuahua in order to discuss that state’s revised CCP, which had already 

begun to go into effect.328  The conclusion of that visit was that “a criminal justice system 

with adversarial courts with respect to criminal procedure, beyond being a different 

proposal or on the vanguard, represents a justice system which accords with a 

constitutional and democratic rule of law.”329  Even before the passage of the 2008 

national reforms, the drafters of the Zacatecan CCP recognized that changes were 

essential to bring the state’s criminal procedure into line with international human rights 

treaties.330 

The new CCP was first published in September of 2007 and prescribed that the 

Judicial District of the Capital (i.e. the city of Zacatecas) would be the first to adopt the 

procedures starting in January in 2009, and that it would operate in the remaining districts 

by January 2010.331  The capital’s judicial district did in fact transition to the new CCP on 

                                                
326 ICESI (ENSI-7/2010) pg. 50, table 11-3. 
327 ICESI (ENSI-7/2010)  pg. 100. 
328 Zacatecas CCP, Resultando Tercero. 
329 Zacatecas CCP, Resultando Tercero. 
330 Zacatecas CCP, Considerando único. 
331 Zacatecas CCP, transitorio art. Segundo. 
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schedule, but the rest of the state’s implementation has been pushed back to 2012 and 

beyond.332 

The Zacatecas judiciary has worked proactively to bring lawyers up to speed with 

the new code, promoting several educational programs.333  Among them, the judiciary 

accredited a master’s degree program in criminal procedure, the first of its kind, which 

can be attained with two years of instruction.334  Interestingly, the first instructors of the 

program were judges and professors from Chihuahua.335  Zacatecas’s process of CPR 

development and implementation may foreshadow the future, where later-implementer 

states increasingly draw on the experience of personnel from earlier-implementer states 

instead of foreign experts.336 

Code of Criminal Procedure 

Unlike the codes of Morelos and Chihuahua but like that of Oaxaca, Zacatecas’s 

CCP has no express and specified offenses for which preventative detention must be 

imposed.337  In other key respects, Zacatecas’s code is comparable to that of Morelos. 

                                                
332 SETEC. 
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Chapter 6:  Presentation of Statistical Indicators by Jurisdiction 

Below, I present the statistical indicators relevant to my diagnostic one 

jurisdiction at a time.  After CPR implementation, all early-implementer jurisdictions 

showed significant declines in pre-trial autos, indicating that much fewer cases were 

being brought into the ordinary criminal process.  However, after that point the outcomes 

diverge.  The reader will find the cross-jurisdictional comparisons in the next chapter. 

OAXACA338 

In the state of Oaxaca, both the Isthmus of Tehuantepec and Mixteca judicial 

districts implemented CPR prior to 2009.  In a word, the statistical indicators show 

dramatic changes in outcomes for both districts, and both districts’ outcomes show 

similar patterns across the indicators.  Of the early-implementer jurisdictions examined in 

this paper, the Oaxacan districts offer the best proof that Mexico’s CPR can lead to a 

meaningful transformation in the administration of criminal justice. 

In the 2006 year, prior to implementation of Oaxaca’s CPR in either district, 

defendants in the state’s criminal courts had little chance of pre-release or acquittal.  State 

courts handed down 3,634 autos to defendants facing criminal charges, and they issued 

autos confirming indictments 85.06% of the time.  If a court found probable cause to 

sustain the indictment, preventative detention was overwhelmingly likely.  Of the 3,091 

autos confirming indictments, only 13 provided for sujeción a proceso, or release before 

trial.  The post-trial outcomes were similarly unfavorable to defendants.  Of the 2,772 

sentencing autos, defendants were found guilty 89.57% of the time. 

                                                
338 See Appendices 1.2.1 through 1.2.8. 
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 Table 4: Oaxaca Pre-Trial Autos (2006) 

Crime 

Total Autos 
(N / % of All 
Crimes) 

Combined 
Indictment 
Autos 
(N / % of Total 
Autos) 

Formal Prisión  
(N / % of Total 
Autos) 

Sujeción a 
proceso 
(N / % of 
Total Autos) 

Libertad por 
falta de 
elementos para 
procesar 
(N / % of Total 
Autos) 

All 
Crimes 3,634 100.00% 3,091 85.06% 3,078 84.70% 13 0.36% 543 14.94% 

 Table 5: Oaxaca Sentences (2006) 

Crime 

Total Sentences 
(N / % of All 
Crimes) 

Condenatoria 
(N / % of Total 
Autos) 

Absolutoria (N 
/ % of Total 
Autos) 

All Crimes 1,959 100.00% 1,715 87.54% 244 12.46% 

Isthmus of Tehuantepec Judicial District339 

The Isthmus of Tehuantepec judicial districts implemented CPR in September of 

2007.  In 2006, the full year prior to the implementation year, pre- and sentence statistics 

essentially mirrored those at the state level—if anything, the districts were more 

unfavorable to defendants.  Of the 526 pre-trial autos issued in the Isthmus’s judicial 

districts, judges confirmed indictments 89.17% of the time, and only four indictees 

secured release pending trial.  90.93% of the sentencing autos found the defendant guilty.  

The distribution of charges brought across offense categories in the Isthmus largely 

mirrored that at the state level, although homicide was somewhat less common, making 

up only 3.36% of the pre-trial autos in the Isthmus but 6.52% of charges counted at the 

state level. 

                                                
339 See Appendices 1.3.1 through 1.3.8. 
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From 2006 to 2007, the number of autos for sujeción a proceso shot up from just 

four to 61.  Dismissals of charges before trial also ticked up, representing only 12.74% of 

pre-trial autos in 2006 but 20.08% in 2007 (but then declined again).  The acquittal rate 

doubled between 2006 and 2007, from 9.07% to 18.83%. 

The statistical indicators for 2008 and 2009, first two full years in which CPR 

were in effect in the Isthmus’s judicial districts, show definitively that the procedural 

reforms made striking, durable impacts.  Recall that in pre-trial autos of 2006, 

indictments were confirmed 89.17% of the time.  Similarly, in 2008 and 2009, 

indictments were confirmed 82.28% and 89.56% of the time, respectively.  However, the 

new pre-trial courts showed a remarkable propensity to release indictees before trial, up 

from just 0.76% of all pre-trial autos in 2006, to 53.38% and 72.53% in 2008 and 2009, 

respectively.  This means that the pre-reform reliance on preventative detention had 

dropped off so that by 2009 only 17% of all autos handed down provided for preventative 

detention.  
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 Graph 3: Isthmus Preventative Detentions 
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* Isthmus CPR implementation date: 9 Sept. 2007 

On the other hand, the probability of obtaining an auto for pre-trial dismissal of 

charges did not have a clear trajectory over time.  For all crimes charged, the probability 

of pre-trial dismissal increased from 2006 to 2007, from 12.74% to 20.08%.  But then, 

between 2008 and 2009, the probability of pre-trial dismissal declined, from 17.72% to 

10.44%. 
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 Graph 4: Isthmus Pre-trial Dismissals 
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* Isthmus CPR implementation date: 9 Sept. 2007 

Just as there is no definite trend for pre-trial dismissal rates of charges at the 

overall level, there are mixed trend-lines for such rates by the type of crime charged.  

Between 2006 and 2009, the rates for autos dismissing charges before trial increased for 

the two most common charges—injurious assault and theft—moving from 6.77% and 

16.05% to 1.69% and 4.17%, respectively.  Conversely, the rates for pre-trial dismissal 

autos moved higher for the charges of robbery and vandalism.  Pre-trial dismissal rates 

for homicide showed no clear trend. 

Overall post-trial results were much more clearly favorable to defendants.  

Acquittals for all crimes accounted for just 9.07% of the Isthmus’s sentencing autos in 

2006, but 23.48% and 21.78% in 2008 and 2009, respectively. 
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 Graph 5: Isthmus Acquittals Overall 
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* Isthmus CPR implementation date: 9 Sept. 2007 

Between 2006 and 2009, the acquittal rate for defendants charged with injurious 

assault and theft increased markedly from 3.37% and 9.00% to 17.86% and 32.31%, 

respectively.  The acquittal rate increase for defendants facing vandalism charges was 

even more dramatic, going from just 5.00% (1 out of 20) to 45.00% (9 out of 20).  

Acquittal rates for homicide did not change significantly, moving from 9.09% (3 out of 

33) in 2006 to 6.25% (2 out of 32) in 2009. 
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 Graph 6: Isthmus Acquittals by Crime 
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* Isthmus CPR implementation date: 9 Sept. 2007 

Somewhat surprisingly, in 2008 and 2009 defendants who were given an 

indictment auto were about as likely to be granted release pending trial (sujeción a 

proceso) versus their successfully indicted peers charged with injurious assault or theft.  

Of the cohort of homicide defendants successfully indicted in 2008 or 2009, 71.05% (27 

out of 38) were charged with the auto for sujeción a proceso.  Of the cohort of defendants 

charged with injurious assault or theft during the same timeframe, 71.86% and (166 out 

of 231) and 81.31% (87 of 107) were granted the same auto. 

The “alternative exits” in the Isthmus also appear to be siphoning away cases that 

would otherwise go into the ordinary criminal justice system.  Although, as mentioned, 

the INEGI data do not track cases sent to the alternative system, the eventual drop-off in 
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pre-trial autos emitted by criminal courts in the Isthmus suggests a high referral rate to 

this alternative system.  In 2006, 2007 (the implementation year), and 2008, the N-values 

for pre-trial autos were 526, 533, and 474, respectively.  In 2009, a dramatic reduction in 

cases brought becomes evident, as Isthmus courts in that year issued only 182 autos. 

 Graph 7: Isthmus Pre-trial Autos Overall 
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* Isthmus CPR implementation date: 9 Sept. 2007 

Although there was a clear and substantial reduction in the absolute number of 

pre-trial autos in the Isthmus, the magnitude of reductions varied according to the charge 

type.  From 2006 to 2009, the number of pre-trial autos concerning assault and theft 

charges dropped by about two-thirds, and the number for vandalism fell by about three-

quarters.  Homicide autos, however, remained largely constant. 
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 Graph 8: Isthmus Pre-trial Autos by Crime 
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* Isthmus CPR implementation date: 9 Sept. 2007 

 Table 6: Isthmus Judicial District, Summary of Changes in Statistical 
Indicators, All Crimes 

Total # Pre-Trial 
Autos 

Pre-Trial Release 
Pending Trial Rate 

Pre-Trial Dismissal 
Rate 

Acquittal Rate 

Decrease Increase Mixed Increase 

Mixteca Judicial District340 

The Mixteca judicial district implemented the Oaxacan CPR in September 2008, 

one year after the Isthmus of Tehuantepec shifted into the new procedures.  The statistical 

indicators for Mixteca largely mirror those for the Isthmus and follow the same pattern, 

albeit over an arc shifted forward by one year. 

                                                
340 See Appendices 1.4.1 through 1.4.6. 
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Overall, Mixteca criminal courts in 2007 were almost as harsh on defendants as 

their Isthmus counterparts in 2006.  In that pre-CPR year, judges at the pre-trial phase 

dismissed only about 13.72% of charges made against defendants.  The auto for sujeción 

a proceso was exceedingly rare—only 1 was granted in that entire year.  Moreover, a 

generic criminal defendant in the Mixteca district had only an 8.70% chance of an 

acquittal verdict in 2007. 

Starting in 2008, the statistical indicators show notable changes in procedural 

outcomes.  During the implementing year (2008), the number of autos de sujeción a 

proceso increased to 17, or 5.96% of all pre-trial autos.  2009 saw even greater usage of 

the procedure by the new pre-trial courts with 77 such autos granted, or 36.15% of all 

pre-trial autos. 

 Graph 9: Mixteca Preventative Detentions 
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* Mixteca CPR implementation date: 9 Sept. 2008 
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The rate of autos providing for pre-trial dismissal, however, did not show a 

consistent directionality at the overall level nor according to charge type.  For instance, 

for homicide defendants, the chance of a pre-trial dismissal of the charges was low before 

the reforms and remained low afterward: 7.41% (2 out of 27) in 2007, 0% (0 out of 24) in 

2008, and 5.00% (1 out of 20) in 2009. 

 Graph 10: Mixteca Pre-trial Dismissals Overall 
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* Mixteca CPR implementation date: 9 Sept. 2008 
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 Graph 11: Mixteca Pre-trial Dismissals by Crime 
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* Mixteca CPR implementation date: 9 Sept. 2008 

As in the Isthmus, overall acquittals increased in Mixteca, though somewhat less 

dramatically.  In 2007, before the district-wide CPR implementation, 8.70% of 

defendants received acquittals, a figure that predictably rose to 13.38% in 2008 and 

13.55% in 2009. 
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 Graph 12: Mixteca Acquittals Overall 
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* Mixteca CPR implementation date: 9 Sept. 2008 

Beneath the overall acquittal rate, however, there were mixed directions in 

acquittal rates according to criminal charge type.  For injurious assault, the acquittal rate 

averaged 3.88% in 2007 and 2008, but shot up to 11.76% in 2009.  Curiously, homicide 

defendants saw their acquittal chances decline after implementation of the CPR from 

27.78% in 2007 to 11.76% in 2008 and 5.26% in 2009.  As with the pre-trial dismissal 

rates, acquittal rates for defendants with theft charges against them bounced around from 

4.35% in 2007, rising up to 20.69% in 2008, and receding back down to 6.25% in 2009.  

The acquittal rates for assault defendants increased, standing at 4.55% in 2007 and 3.17% 

in 2008 and then growing significantly to 11.76% in 2009. 
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 Graph 13: Mixteca Acquittals by Crime 
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* Mixteca CPR implementation date: 9 Sept. 2008 

After the reforms, the Mixtecan criminal courts steadily issued fewer pre-trial 

autos, indicating a reduction in cases processed through the ordinary criminal court 

system.  They made 328 autos in 2007, a figure that dropped to 285 in 2008 and 213 in 

2009.  The drop-off in caseload may be attributable to reliance on Mixteca’s alternative 

system. 
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 Graph 14: Mixteca Pre-trial Autos Overall 
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* Mixteca CPR implementation date: 9 Sept. 2008 

As in the Isthmus, movements in the number of pre-trial autos handed down by 

Mixtecan courts varied across the type of criminal charge.  Between 2007 and 2009, 

autos addressing assault and theft charges declined by about 40%, but the number of 

those addressing vandalism did not move.  While the number of homicide charges did fall 

somewhat, that fact cannot be attributable to the availability of the alternate system since 

suspects accused of homicide cannot be referred there. 
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 Graph 15: Mixteca Pre-Trial Autos by Crime 
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* Mixteca CPR implementation date: 9 Sept. 2008 

 Table 7: Mixteca Judicial District, Summary of Changes in Statistical 
Indicators, All Crimes 

Total # Pre-Trial 
Autos 

Pre-Trial Release 
Pending Trial Rate 

Pre-Trial Dismissal 
Rate 

Acquittal Rate 

Decrease Increase Mixed Increase 

CHIHUAHUA341 

Chihuahua is one of only a handful of states that implemented CPR throughout its 

judicial districts by 2009.  In 2006, the last full calendar year in which no Chihuahua 

district had implemented CPR, the state’s criminal courts issued 7,069 pre-trial autos and 

4,219 sentences.  In that same year, 12.08% of defendants charged with a state crime saw 

the charges dismissed by the courts in the pre-trial phase.  For the remainder whose 

                                                
341 Appendices 1.5.1 through 1.5.8. 
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indictments were judicially upheld, 95.46% remained in preventative detention.  

Defendants whose cases were seen through to a sentence were found guilty in 88.79% of 

the time. 

The Judicial District of Morelos, surrounding the capital city of Chihuahua, was 

the first to implement CPR on January 1, 2007, and thus the entire year of 2007 for that 

district can be deemed post-reform.  The state’s CPR system was later implemented in 

the Judicial District of Bravos on February 1, 2008, and thus most of that year was 

likewise a post-reform year.  The remaining judicial districts in Chihuahua put CPR into 

effect on July 1, 2008. 

 Table 8: Chihuahua Pre-Trial Autos (2006) 

Crime 

Total Autos 
(N / % of All 
Crimes) 

Combined 
Indictment 
Autos 
(N / % of Total 
Autos) 

Formal Prisión  
(N / % of Total 
Autos) 

Sujeción a 
proceso 
(N / % of 
Total Autos) 

Libertad por 
falta de 
elementos para 
procesar 
(N / % of Total 
Autos) 

All 
Crimes 7,069 100.00% 6,164 87.20% 5,884 83.24% 280 3.96% 905 12.80% 

 Table 9: Chihuahua Sentences (2006) 

Crime 

Total Sentences 
(N / % of All 
Crimes) 

Condenatoria 
(N / % of Total 
Autos) 

Absolutoria  
(N / % of Total 
Autos) 

All Crimes 4,219 100.00% 3,746 88.79% 473 11.21% 
 

The most perceptible impact of reforms in Chihuahua has been the sharp drop-off 

in caseloads, falling more than 50% statewide between 2006 and 2009.  This fact likely 

indicates a heavy reliance on the alternative system.  Of cases remaining in the criminal 

courts, it is difficult to detect dramatic changes in outcomes in the earliest years, except 
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that in 2009 there were generally fewer autos de sujeción a proceso and acquittals, 

suggesting that the judiciary adopted a heavier hand in that year. 

 Graph 16: Chihuahua Pre-trial Autos 
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* Morelos CPR implementation date: 1 Jan. 2007 

** Bravos CPR implementation date: 1 Feb. 2007 
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 Graph 17: Chihuahua Releases Pending Trial 
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* Morelos CPR implementation date: 1 Jan. 2007 

** Bravos CPR implementation date: 1 Feb. 2007 

MORELOS JUDICIAL DISTRICT342 

The number of cases handled by the Morelos judicial district declined 

immediately after implementation of CPR in that state in 2007.  In 2006, the courts issued 

1,585 pre-trial autos.  The number of such autos fell off to 1,272 the next year, and 

dropped further to 847 and 708 annual cases in 2008 and 2009. 

                                                
342 Appendices 1.6.1 through 1.6.8. 
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 Graph 18: Morelos (J.D.) Pre-trial Autos 
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* Morelos CPR implementation date: 1 Jan. 2007 

Beneath the overall level, movements in the number of pre-trial autos issued in 

the Morelos judicial district were generally downward, though by different magnitudes.  

Pre-trial assault-related autos declined between 2006 and 2009 by the greatest magnitude, 

about 79%.  To lesser degrees, pre-trial vandalism-related autos over the same period 

dropped by about 72%, and theft-related autos by about 38%.  Those for homicide also 

declined, going from 66 in 2006 to 24 in 2009, but as was mentioned with regard to the 

Mixteca judicial district, the existence of the alternate system cannot explain this. 
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 Graph 19: Morelos (J.D.) Pre-trial Autos 
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* Morelos CPR implementation date: 1 Jan. 2007 

Between 2006 and 2008, the Morelos district criminal courts handed out few pre-

trial autos that indicted the defendant but released him on his own recognizance pending 

trial.  That low, steady number virtually fell off the chart in 2009, when only 2 defendants 

were granted release pending trial.  That means that in 2009, the Morelos district courts 

effectively remanded 99.79% of all criminal indictees to preventative detention. 
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 Graph 20: Morelos (J.D.) Releases Pending Trial 
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* Morelos CPR implementation date: 1 Jan. 2007 

As with the sudden tendency to restrict the auto de sujeción in 2009, the Morelos 

criminal courts abruptly restricted their pre-trial autos dismissing charges in that same 

year.  Even as the total number of pre-trial autos processed declined steadily between 

2006 and 2008, pre-trial dismissals remained relatively constant between about 7% and 

10%.  Then, in 2009, a mere 2.54% of all pre-trial defendants successfully obtained a pre-

trial dismissal of charges. 
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 Graph 21: Morelos (J.D.) Pre-trial Dismissals 
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* Morelos CPR implementation date: 1 Jan. 2007 

The sudden “punitive shift” in 2009 in Morelos showed through in the acquittal 

rates, too.  The overall acquittal rate in 2009 was unusually low, only 5.76%, when 

compared with the prior three years during which time the annual acquittal rate varied 

between 8.49% and 9.64%.  Indeed, the acquittal rate for every crime category with more 

than 10 cases (except rape) declined dramatically in 2009.  Acquittal autos for defendants 

charged with theft, for instance, varied between 4.85% and 6.53% between 2006 and 

2008, but dropped to a mere 1.35%, (3 cases out of 222) in 2009. 
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 Graph 22: Morelos (J.D.) Acquittals Overall 
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* Morelos CPR implementation date: 1 Jan. 2007 

 Graph 23: Morelos (J.D.) Acquittals by Crime 
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* Morelos CPR implementation date: 1 Jan. 2007 
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 Table 10: Morelos Judicial District, Summary of Changes in Statistical 
Indicators, All Crimes 

Total # Pre-Trial 
Autos 

Pre-Trial Release 
Pending Trial Rate 

Pre-Trial Dismissal 
Rate 

Acquittal Rate 

Decrease Mixed Mixed Mixed 

Bravos Judicial District343 

Pre-trial patterns for autos in the Bravos judicial district, which implemented CPR 

in February of 2008, greatly resembled those in its counterpart, the Morelos district.  In 

the pre-reform years of 2006 and 2007, the criminal courts handed down an average 

number of 2,700 pre-trial autos, but then averaged of 964 such autos between 2008 and 

2009. 

 Graph 24: Bravos Pre-trial Autos Overall 
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* Bravos CPR implementation date: 1 Feb. 2008 

When the pre-trial auto numbers are broken down by the criminal charge, one 

sees that most charges in the Bravos district declined by a large magnitude once CPR was 

                                                
343 Appendices 1.7.1 through 1.7.8. 
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implemented in 2008.  The notable exception, of course, is homicide, since the alternative 

system cannot handle those cases. 

 Graph 25: Bravos Pre-trial Autos by Crime 
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* Bravos CPR implementation date: 1 Feb. 2008 

As in the Morelos district courts, the rate at which autos de sujeción a proceso 

were granted for indictees remained virtually steady (if low) until 2009 when only 18 

such autos were granted, an absolute number roughly half of that granted in 2008. 
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 Graph 26: Bravos Releases Pending Trial 
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* Bravos CPR implementation date: 1 Feb. 2008 

The majority of the drop-off in autos for sujeción a proceso is attributable to its 

decline for one criminal charge: assault.  Averaging the data for years 2006 and 2007, 

assault-related autos granting release pending trial made up 83% of all such autos.  In 

2009, the first full year after CPR implementation in the Bravos district, they made up 

just 11%.  
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 Graph 27: Bravos Releases Pending Trial for Theft 
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* Bravos CPR implementation date: 1 Feb. 2008 

Likewise, the Bravos criminal courts continued to issue pre-trial dismissal autos 

at a steady rate of around 14% during the first post-reform year (2008), but in 2009 the 

chance of a defendant facing charges obtaining dismissal fell to just 2.81%. 
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 Graph 28: Bravos Pre-trial Dismissals 
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* Bravos CPR implementation date: 1 Feb. 2008 

Unlike its sister district of Morelos, the Bravos judicial district produced no 

significant change in a defendant’s chances of acquittal after CPR implementation, 

remaining within a four-year bandwidth of about 7% to 10%.  Crime-specific acquittal 

rates for the most common offenses show no particular direction, either. 
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 Graph 29: Bravos Acquittals Overall 
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* Bravos CPR implementation date: 1 Feb. 2008 

 Graph 30: Bravos Acquittals by Crime 
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* Bravos CPR implementation date: 1 Feb. 2008 
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 Table 11: Morelos Judicial District, Summary of Changes in Statistical 
Indicators, All Crimes 

Total # Pre-Trial 
Autos 

Pre-Trial Release 
Pending Trial Rate 

Pre-Trial Dismissal 
Rate 

Acquittal Rate 

Decrease Mixed Steady Steady 

MORELOS344 

Detectable shifts in the statistical indicators occurred in the state of Morelos, as 

well.  The Primero judicial district was the first to implement CPR in September of 2008, 

while the Quinto and Sexto judicial districts (which are combined for analytical purposes) 

implemented CPR in July of 2009. 

In the last full year before CPR implementation in the Primero district (2007), the 

all the Morelos criminal courts combined issued just 1,812 pre-trial autos and 1,488 

sentences, making it the state system with the lightest caseload examined in this paper.  

The state’s courts proved relatively lenient with criminal defendants, granting pre-trial 

dismissals 15.40% of the time and post-trial acquittals 25.74% of the time.  Like 

Chihuahua, assaults were the most common offense processed, representing 37.80% of 

the total pre-trial autos.  Although among the states examined Morelos had the second-

lowest absolute number of homicides processed at the pre-trial stage in the year prior to 

CPR implementation (136), Morelos had the greatest proportion of pre-trial autos naming 

homicide as the most common offense (7.51%). 

                                                
344 Appendices 1.10.1 through 1.10.6. 
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 Table 12: Morelos Pre-Trial Autos (2007) 

Crime 

Total Autos 
(N / % of All 
Crimes) 

Combined 
Indictment 
Autos 
(N / % of Total 
Autos) 

Formal Prisión  
(N / % of Total 
Autos) 

Sujeción a 
proceso 
(N / % of 
Total Autos) 

Libertad por 
falta de 
elementos para 
procesar 
(N / % of 
Total Autos) 

All Crimes 1,812 100.00% 1,533 84.60% 1,418 78.26% 115 6.35% 279 15.40% 

 Table 13: Morelos Sentences (2007) 

Crime 

Total Sentences 
(N / % of All 
Crimes) 

Condenatoria 
(N / % of Total 
Autos) 

Absolutoria  
(N / % of Total 
Autos) 

All Crimes 1,488 100.00% 1,105 74.26% 383 25.74% 

Primero Judicial District345 

The Primero judicial district showed few discernable changes in its statistical 

indicators in 2008, its CPR implementation year.  However, the 2009 pre-trial indicators 

reveal clear, detectable shifts in favor of defendants’ interests.  The post-trial indicators, 

on the other hand, did not show changes in 2009. 

To start, between 2007 and 2009, the annual number of pre- and sentences handed 

down fell by half.  Reductions in pre-trial autos naming theft as the most common charge 

accounted for roughly 50% of the drop. 

                                                
345 Appendices 1.11.1 through 1.11.6. 
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 Graph 31: Primero Pre-trial Autos Overall 
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* Primero CPR implementation date: 30 Sept. 2008 

As is the case with other early-implementer jurisdictions, the CPR 

implementation in the Primero judicial district has impacted the number of pre-trial autos 

handed down according to the criminal charge.  Between 2007 and 2009, the number of 

autos dealing with assault remained constant, around 75 annually.  However, in 2009 

after the first CPR implementation year, the number of pre-trial autos for theft was 

halved, and the number for vandalism cut by around two-thirds.  Homicide-related auto 

numbers ticked down, too, but bears the same caveat about its irrelevance to the intake of 

the alternative system. 
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 Graph 32: Primero Pre-trial Autos by Crime 

75 75 74

403
480

216

43 45 14
61 84

37
0

100

200

300

400

500

Assault Theft Vandalism Homicide

Primero Judicial District

2007 N Pre-Trial Autos 2008* N Pre-Trial Autos
2009 N Pre-Trial Autos

 

* Primero CPR implementation date: 30 Sept. 2008 

At the pre-trial stage, a mixed story emerges.  Of the pre-trial autos examined in 

this paper, the chance that a criminal defendant would receive a dismissal auto actually 

declined from 15.66% to 7.31%.  On the other hand, his chance of avoiding preventative 

detention by way of the auto de sujeción a proceso shot up sharply from 5.27% to 

59.04%. 
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 Graph 33: Primero Pre-trial Autos by Auto Type 
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* Primero CPR implementation date: 30 Sept. 2008 

Of the defendants facing a sentence, the probability of acquittal did not change 

significantly over time.  It started at 28.54% in 2007 and fell only slightly to 25.93% in 

2009.  Likewise, there was no discernable trend in acquittal rates when broken down by 

the type of criminal charge, although acquittal rates for defendants charged with assault 

dropped down during the 2008 CPR implementation year only to return back to their pre-

reform level in 2009. 
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 Graph 34: Primero Acquittals Overall 
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* Primero CPR implementation date: 30 Sept. 2008 

 Graph 35: Primero Acquittals by Crime 
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* Primero CPR implementation date: 30 Sept. 2008 
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 Table 14: Primero Judicial District, Summary of Changes in Statistical 
Indicators, All Crimes 

Total # Pre-Trial 
Autos 

Pre-Trial Release 
Pending Trial Rate 

Pre-Trial Dismissal 
Rate 

Acquittal Rate 

Decrease Increase Decrease Steady 

Quinto and Sexto Judicial Districts346 

The Quinto and Sexto Judicial Districts implemented CPR in their criminal courts 

in July of 2009, and thus the INEGI data, which do not extend beyond 2009, do not 

permit observation of a full calendar year after procedural reform in that state.  This is 

unfortunate, since in the Primero judicial district the statistical indicators did not reveal 

much changes until the first full calendar year after the CPR implementation year.  

Likewise, most statistical indicators for the Quinto and Sexto Judicial Districts show no 

significant changes in the 2009 implementation year.  For that reason, they are not 

reviewed here.  It would likely require the 2010 data, still unavailable, to confirm the 

trajectory of those indicators. 

Still, the 2009 data show a slight decline in the number of pre-trial autos handed 

out by the Quinto and Sexto criminal courts (down to 418 in 2009 from an average of 460 

in the previous two years), portending possible shifts in the statistical indicators for 2010 

and onward. 

                                                
346 Appendices 1.12.1 through 1.12.6. 
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 Graph 36: Quinto and Sexto Pre-trial Autos 
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* Quinto and Sexto CPR implementation date: 6 July 2009 

 Table 15: Quinto and Sexto Judicial Districts, Summary of Changes in 
Statistical Indicators, All Crimes 

Total # Pre-Trial 
Autos 

Pre-Trial Release 
Pending Trial Rate 

Pre-Trial Dismissal 
Rate 

Acquittal Rate 

Decrease (slight) Steady Steady Steady 

ZACATECAS347 

Of the early-implementer states examined in this paper, Zacatecas has the least 

complete picture with regard to its statistical indicators since only one of its judicial 

districts, the Capital district, implemented CPR in January of 2009.  Nonetheless, 

preliminary movements in that district’s statistical indicators for that year indicate that 

the reforms, even at an early stage of implementation, have had a substantive impact. 

                                                
347 Appendices 1.8.1 through 1.8.4. 
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In the last calendar year prior to implementation of CPR (2008), the criminal 

courts in the state of Zacatecas issued autos confirming indictments 93.98% of the time, a 

rate that surpassed that of other states examined in this paper prior to their respective 

implementation of CPR.  That said, pre-reform Zacatacan courts already had an usually 

high propensity to release defendants on their own recognizance pending trial, doing so 

for 22.51% of the indictees.  The overall acquittal rate in Zacatecas calendar year 2008 

was 10.39%, more or less in line with other states.  Additionally, the pre-trial autos in 

2008 show that Zacatecas’s courts handled the fewest homicide cases in both absolute 

and relative terms; homicide was named in those autos as the most common offense only 

64 times, or 2.47% of the overall total.  (Note: Because of the rarity of homicide autos in 

the Capital judicial district (<10 pre-trial autos in 2008 and 2009), they are not here 

reported.) 

 Table 16: Zacatecas Pre-Trial Autos (2008) 

Crime 

Total Autos 
(N / % of All 
Crimes) 

Combined 
Indictment 
Autos 
(N / % of Total 
Autos) 

Formal Prisión  
(N / % of Total 
Autos) 

Sujeción a 
proceso 
(N / % of 
Total Autos) 

Libertad por 
falta de 
elementos 
para procesar 
(N / % of 
Total Autos) 

All Crimes 2,590 100.00% 2,434 93.98% 1,886 72.82% 548 21.16% 156 6.02% 

 Table 17: Zacatecas Sentences (2008) 

Crime 

Total Sentences 
(N / % of All 
Crimes) 

Condenatoria 
(N / % of Total 
Autos) 

Absolutoria  
(N / % of Total 
Autos) 

All Crimes 2,473 100.00% 2,216 89.61% 257 10.39% 
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Capital Judicial District348 

The 2008 (pre-CPR) statistical indicators for the Capital judicial district 

approximated that of the entire state.  92.56% of the 1,008 defendants facing charges had 

their indictments confirmed by the courts.  The Capital district courts in that year had a 

higher propensity to release indictees pending trial, issuing the sujeción a proceso for 

34.94% of the indictees.  Acquittal rates were also slightly higher at 13.21% 

In 2009, the number of pre-trial autos processed in the Capital criminal courts 

dropped by about 50%.  One criminal category, assault, accounted for 60% of the 

“disappeared” pre-trial autos, though the declines were substantial across charge 

categories.  Naturally, sentences fell significantly during the first CPR implementation 

year, as well. 

 Graph 37: Capital Pre-trial Autos Overall 
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348 Appendices 1.9.1 through 1.9.4. 
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 Graph 38: Capital Pre-trial Autos by Crime 
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* Capital CPR implementation date: 5 Jan. 2009 

From 2008 to 2009, the proportion of sujeción a proceso autos out of all pre-trial 

autos also declined, falling from 32.34% to 21.13%.  The proportion of pre-trial 

dismissals also dropped by about half, falling from 7.44% in 2008 to 4.23% in 2009. 
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 Graph 39: Capital Pre-trial Autos by Auto Type 
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* Capital CPR implementation date: 5 Jan. 2009 

The other hand, the overall rates for the acquittal auto remained roughly steady, 

declining only slightly (less than a point) from 13.21% to 12.50%.  The acquittal rates 

across criminal charge types also did not show too dramatic changes between before and 

after the CPR implementation. 

 Table 18: Capital District, Acquittal Rates by Charge (2008 & 2009) 

Crime 

2008 
Acquittals 
(N / % of 
Sentences) 

2009 Acquittals 
(N / % of 
Sentences) 

All Crimes 121 13.21% 51 12.50% 
Assault 46 10.36% 12 8.33% 
Theft 34 16.04% 14 9.79% 
Vandalism 10 9.26% 7 14.29% 
Fraud 4 14.81% 2 18.18% 
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 Table 19: Capital District, Summary of Changes in Statistical Indicators, 
All Crimes 

Total # Pre-Trial 
Autos 

Pre-Trial Release 
Pending Trial Rate 

Pre-Trial Dismissal 
Rate 

Acquittal Rate 

Decline Decline Decline Steady 
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Chapter 7: Diagnostic: Testing the Hypotheses  
With Statistical Indicators Across Jurisdictions 

INTRODUCTION TO THE DIAGNOSTIC 

In this Part, I take the four key statistical indicators and use them to test the four 

hypotheses that I posited in Chapter 4.  I repeat the hypotheses tests for each early-

implementer jurisdiction.  If for a given jurisdiction and hypothesis the relevant statistical 

indicator supports the hypothesis, I denote the test result as “Positive;” in all other cases, 

the test result is denoted as “Negative.”  Charts display the statistical indicators across 

jurisdictions for each hypothesis test in order to simplify the presentation of information.  

A dashboard summarizing the hypothesis test results appears in the last part of this 

chapter.  Where pertinent, I also comparisons of the statistical indicators according to the 

crime charged.  I hold off on proposing explanations for the varied outcomes across the 

tested hypotheses until the next and final chapter. 

HYPOTHESIS 1: TOTAL NUMBER OF PRE-TRIAL AUTOS 

• Hypothesis 1: After CPR implementation, the absolute number of all pre-trial 

autos should decline significantly. 

• Statistical Indicator: Total Number of Pre-Trial Autos 

From what this study can tell, the most consistent impact of CPR in all the 

jurisdictions has been the substantial and sometimes dramatic reduction in the number of 

cases brought before the criminal courts.  The best proxy for the number of cases handled 

by courts is the number of pre-trial autos that courts emit.  The post-reform trend of fewer 

pre-trial autos is significant from a human rights perspective, because it strongly implies 

that defendants who would otherwise face the punitive response of the judicial system 

can instead make restitution to society through the alternative system.  In short, fewer 
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criminal cases signal the protection of defendants’ human rights because the criminal 

courts, their officers, and their agents cannot violate the rights of individuals who never 

become subject to them. 

When considering all pre-trial autos regardless of criminal charge, the overall 

trend in every jurisdiction is undeniably downward.  After CPR implementation, the 

number of annual pre-trial autos immediately drops or drops within one year in every 

examined jurisdiction.  The eventual magnitude of the decline is considerable, equal to 

between roughly half and two-thirds of the number of pre-trial autos issued in the first 

full calendar year.  Moreover, the general tendency is for the magnitude of the decline to 

increase over time, particularly after the implementation year.  The chart below organizes 

the percentage change in the number of pre-trial autos since the last year prior to CPR 

implementation in the respective jurisdiction. 

 Table 20: % Change in Annual N Pre-Trial Autos Since Year Prior to 
Implementation Year, All Crimes 

Judicial District Implementati
on Year 

1 Year Later 2 Years Later Hypothesis 1 
Test 

Isthmus (Oaxaca) + 1.3%  
(2007) 

– 9.9%  
(2008) 

– 65.4%  
(2009) 

Positive 

Mixteca (Oaxaca) – 13.1%  
(2008) 

– 35.1%  
(2009) 

N/A Positive 

Morelos 
(Chihuahua) 

– 19.7%  
(2007) 

– 46.6%  
(2008) 

– 55.3%  
(2009) 

Positive 

Bravos (Chihuahua) – 66.8%  
(2008) 

– 58.7%  
(2009) 

N/A Positive 

Primero (Morelos) + 8.1%  
(2008) 

– 40.6%  
(2009) 

N/A Positive 

Quinto & Sexto 
(Morelos) 

– 11.4%  
(2009) 

N/A N/A Positive 

Capital (Zacatecas) – 50.7%  
(2009) 

N/A N/A Positive 
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The reader may notice in the above chart that the number of annual pre-trial autos 

actually increased in the implementation year in two districts: Isthmus of Tehuantepec 

(Oaxaca) and Primero (Morelos).  While this would seem contrary to expectations, it 

should be recalled that CPR went into effect in these districts relatively late in the 

calendar year, on September 9, 2007 for Isthmus and on September 30, 2008 for Primero.  

Thus, both of these districts operated during two-thirds or more of the implementation 

year prior to the implementation of CPR, and thus it would be harder to detect a drop-off 

in caseload during that year.  In any case, latter-year data confirms the eventual decline in 

pre-trial autos for both the Isthmus and Primero. 

In every jurisdiction examined, assault and theft were the two most common 

charges addressed in pre-trial autos, both before and after CPR implementation.  

Vandalism and homicide were usually among the top four criminal charges, as well.  In 

every jurisdiction, theft-related pre-trial autos fell significantly by 2009.  Assault-related 

and vandalism-related pre-trial autos each fell significantly in all but one jurisdiction, as 

well.  This is also the story for homicide, except that autos for homicide actually rose in 

the Isthmus jurisdiction. 

 Table 21: % Change in N Pre-Trial Autos Between Year Prior to 
Implementation Year and 2009 

Judicial District Assault Theft Vandalism Homicide 
Isthmus (Oaxaca) – 69.3% – 70.4% – 79.2% + 22.2% 
Mixteca (Oaxaca) – 45.3% – 35.3% + 6.3% – 25.6% 
Morelos 
(Chihuahua) 

– 79.1% – 37.8% – 72.3% – 63.6% 

Bravos (Chihuahua) – 74.7% – 65.2% – 67.5% – 25.4% 
Primero (Morelos) – 1.3% – 46.4% – 67.4% – 39.3% 
Capital (Zacatecas) – 63.4% – 28.6% – 53.0% N/A 

To summarize, CPR implementation has dramatically reduced all pre-trial autos, 

and these reductions carry through to almost every crime category.  This demonstrates the 
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broad, deep impact of CPR on whether individuals enter the criminal judicial system in 

the first place.  Even if CPR had no other positive impacts, the fact of fewer cases 

introduced to the criminal judiciary bodes well for the human rights record of these 

jurisdictions. 

RATE OF PREVENTATIVE DETENTION VERSUS RELEASE PENDING TRIAL 

• Hypothesis 2: After CPR implementation, the percentage of autos de sujeción a 

proceso (release pending trial) of all indictment autos should increase 

significantly. 

• Statistical Indicator: Rate of Preventative Detention Versus Release Pending 

Trial 

The perceived overuse of preventative detention was one of the major critiques of 

the Mexican criminal judiciary that prompted the CPR movement.  If preventative 

detention for indictees declines and, simultaneously, if criminal courts release more 

indictees on their own recognizance pending trial, then that fact would suggest that the 

judiciary has rebalanced the rights-versus-security dilemma in favor of more emphasis on 

defendants’ rights. 

CPR as implemented in early-implementer jurisdictions of the states of Oaxaca 

and Morelos show long strides toward increased use of the auto de sujeción a proceso 

(release pending trial) at the expense of the auto de formal prisión (preventative 

detention).  In the Oaxacan judicial district of Isthmus of Tehuantepec, the usage surged 

from just 0.9% of all indictment autos in the last full pre-CPR year to 81.0% in the 

second full post-CPR year.  The other Oaxacan district of Mixteca showed the same 

direction, though to an attenuated degree, handing out autos de sujeción a proceso in 

merely 0.4% of cases before the implementation year and 40.7% in the first full year after 
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the implementation year.  Similarly, the Primero judicial district in the state of Morelos 

showed a greater propensity to issue the auto de sujeción a proceso, upping its share of 

all indictment autos from 5.3% to 54.7%. 

On first glance, it would seem that the Zacatecan criminal courts in the Judicial 

District of the Capital actually cut back on releasing defendants pending trial after its 

CPR implementation, which would be paradoxical.  However, on closer examination, this 

conclusion is disabused.  Zacatecas’s criminal courts in the year prior to CPR 

implementation used the auto de sujeción de proceso in 34.9% of all indictments, a pre-

CPR rate that is much higher than in any other early-implementer jurisdiction prior to 

CPR implementation.  Between 2008 and 2009, the total number of indictment autos in 

the Capital district declined by about half, from 933 and 476, and the total number of 

autos de sujeción a proceso declined by about two-thirds, from 326 to 105.  Because it is 

likely that most of the “disappeared” autos ended up in the alternative system, the 

remaining cases in 2009 were likely of a more severe nature that is less suitable for the 

alternative system and therefore requires a sterner judicial response.  Nonetheless, the 

Capital judicial district’s 22.1% rate for using sujeción a proceso instead of preventative 

detention is still relatively high. 

Despite the liberal issuance of the auto de sujeción a proceso after CPR in the 

states of Oaxaca, Morelos, and Zacatecas, the Chihuahuan judicial districts resorted to the 

auto de sujeción a proceso at no greater rates after CPR implementation than before and 

held steady up until 2009.  In that year, the Chihuahuan districts produced a sharp decline 

in usage of that auto.  Unlike the decline in Zacatecas, the 2009 Chihuahuan “blip” 

cannot likely be explained as resulting from the siphoning-off of the less severe cases to 

the alternative system, for two reasons.  First, in Morelos, the post-reform procedures had 

already been in effect for more than a full year prior to 2009.  It would be strange if the 
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alternate system only started diverting cases that long after CPR implementation.  

Second, in addition to the decline in rates of autos for release pending trial, there was also 

a sudden and sharp decline in the rate of pre-trial dismissals of charges in both 

Chihuahuan districts in 2009 (discussed below).  This additional fact suggests that factors 

extraneous to the CPR influenced the Chihuahuan judiciary’s 2009 restriction on the auto 

de sujeción a proceso. 

 Table 22: % of Pre-Trial Auto for Release Pending Trial (Out of All 
Indictment Autos), All Crimes 

Judicial 
District 

1 Year Prior Implementa
-tion Year 

1 Year Later 2 Years 
Later 

Hypothesis 
2 Test 

Isthmus 
(Oaxaca) 

0.9%  
(2006) 

14.3%  
(2007) 

64.9%  
(2008) 

81.0%  
(2009) 

Positive 

Mixteca 
(Oaxaca) 

0.4%  
(2007) 

6.3%  
(2008) 

40.7%  
(2009) 

N/A Positive 

Morelos 
(Chihuahua) 

8.1%  
(2006) 

7.6%  
(2007) 

9.6%  
(2008) 

2.5%  
(2009) 

Negative 

Bravos 
(Chihuahua) 

3.6%  
(2007) 

4.2%  
(2008) 

1.7%  
(2009) 

N/A Negative 

Primero 
(Morelos) 

5.3%  
(2007) 

2.2%  
(2008) 

54.7%  
(2009) 

N/A Positive 

Capital 
(Zacatecas) 

34.9%  
(2008) 

22.1%  
(2009) 

N/A N/A Negative 

Across jurisdictions, the evidence shows that CPR exerted either (1) no impact on 

the propensity of criminal courts to use preventative detention—as is the case with 

Chihuahuan early-implementer jurisdictions prior to 2009 and, possibly, Zacatecas’s 

early-implementer jurisdiction—or (2) a definite (and even dramatic) decline in the use of 

preventative detention, as is the case with the Oaxacan early-implementer jurisdictions.  

The answer to why the Chihuahuan courts suddenly restricted the auto de sujeción a 

proceso in 2009 probably does not relate to CPR, but rather some fact exogenous to the 

criminal courts. 
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RATE OF PRE-TRIAL DISMISSALS OF CHARGES 

• Hypothesis 3: After CPR implementation, the percentage of autos de libertad por 

falta de elementos (pre-trial dismissal of charges) of all pre-trial autos should 

increase significantly.   

• Statistical Indicator: Rate of Pre-Trial Dismissals of Charges 

In any reasonably fair justice system, the state at the pre-trial phase should bear 

the burden of producing sufficient credible evidence to establish that it will likely be able 

to convict the accused at trial.  In theory, a greater propensity toward pre-trial dismissals 

after CPR implementation would establish that the criminal courts are taking a closer, 

tougher look at the evidence against defendants instead of simply rubber-stamping the 

charges.  Such a system reduces the likelihood that an innocent man remains under 

indictment (and possibly in preventative detention) until the conclusion of a full trial.  

Across the early-implementer jurisdictions, no definite trend as to the direction of 

pre-trial dismissal rates emerges after CPR implementation.  For the early-implementer 

jurisdictions of Oaxaca, the pre-trial dismissal rates at both the overall and charge-

specific levels show no consistently upward, downward, or even steady directionality.  In 

Chihuahua before 2009, the dismissal rate stayed constant after CPR.  In the Primero 

judicial district of Morelos, the percentage of pre-trial autos ordering dismissal of charges 

declined rather significantly after CPR implementation, but the same metric declined 

rather insignificantly in the Quinto and Sexto judicial districts.  The Capital judicial 

district handed out somewhat fewer pre-trial dismissal autos, as well, but the movement 

was less than breathtaking. 
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 Table 23: % of Pre-Trial Dismissal Auto (Out of All Pre-Trial Autos), All 
Crimes 

Judicial 
District 

1 Year Prior Implementa
-tion Year 

1 Year Later 2 Years 
Later 

Hypothesis 
3 Test 

Isthmus 
(Oaxaca) 

12.7%  
(2006) 

20.1%  
(2007) 

17.7%  
(2008) 

10.4%  
(2009) 

Negative 

Mixteca 
(Oaxaca) 

13.7%  
(2007) 

5.6%  
(2008) 

11.3%  
(2009) 

N/A Negative 

Morelos 
(Chihuahua) 

8.1%  
(2006) 

7.6%  
(2007) 

9.6%  
(2008) 

2.5%  
(2009) 

Negative 

Bravos 
(Chihuahua) 

14.5%  
(2007) 

13.8%  
(2008) 

2.8%  
(2009) 

N/A Negative 

Primero 
(Morelos) 

15.7%  
(2007) 

19.9%  
(2008) 

7.3%  
(2009) 

N/A Negative 

Quinto & 
Sexto 
(Morelos) 

13.6% 
(2008) 

14.4% 
(2009) 

N/A N/A Negative 

Capital 
(Zacatecas) 

7.4%  
(2008) 

4.2%  
(2009) 

N/A N/A Negative 

As occurred with the rates for obtaining release pending trial, defendants in 

Chihuahua saw their chances of obtaining outright pre-trial dismissal of charges plummet 

suddenly in 2009 after remaining relatively stable in prior years.  The INEGI data does 

not lend itself to an immediate explanation for the blip. 

RATE OF ACQUITTALS 

• Hypothesis 4: After CPR implementation, the percentage of sentencias 

absolutorias (acquittals) of all sentences should increase significantly. 

• Statistical Indicator: Rate of Acquittals 

As with pre-trial dismissals, a penal judiciary that produces a non-negligible 

number of post-trial acquittals indicates that it takes the presumption of innocence 
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seriously.  The imperative to avoid condemnation of a guilty man is the raison d’être of 

providing guarantees, protections, and rights to defendants during the judicial process. 

Only in the Oaxacan districts did acquittal rates noticeably tick upward following 

CPR reform.  In the Isthmus of Tehuantepec, the uptick was rather dramatic, more than 

doubling over the available date range from 9.1% of verdicts to 21.8%.  The increase in 

acquittals in Mixteca also increased, though to a somewhat lesser degree, from 8.7% in 

the year prior to CPR implementation to 13.5% in the year afterward. 

For the other early-implementer jurisdictions, the acquittal rates remained largely 

unchanged after CPR went into effect.  In the Chihuahuan districts, the acquittal rates 

increased by no more than 2.5 percentage points between the year before implementation 

and the year afterward, and never exceeded more than 10% of all sentences.  The Primero 

district in the state of Morelos had an unusually high acquittal rate of 28.5% even before 

CPR implementation.  That rate dipped downward in the implementation year by almost 

seven points, but made up “lost” ground by four points in the following year to come out 

almost on par with the pre-reform rate.  Similarly, in the Capital district of Zacatecas, the 

acquittal rate showed no significant change after CPR. 

One noteworthy anomaly in acquittal rates can be seen in the Chihuahuan judicial 

district of Morelos.  There, the steady acquittal rate turned downward in 2009, much like 

other anti-defendant indicator shifts (i.e., pre-trial releases pending trial and dismissals) 

that the Morelos judicial district produced in that year.  On the other hand, the acquittal 

rates in the Morelos judicial district’s sister, Bravos, did not change in 2009. 
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 Table 24: % of Acquittal Autos (Out of All Post-Trial Autos), All Crimes 

Judicial 
District 

1 Year Prior Implementa
-tion Year 

1 Year Later 2 Years 
Later 

Hypothesis 
4 Test 

Isthmus 
(Oaxaca) 

9.1%  
(2006) 

18.8%  
(2007) 

23.5%  
(2008) 

21.8%  
(2009) 

Positive 

Mixteca 
(Oaxaca) 

8.7%  
(2007) 

13.4%  
(2008) 

13.5%  
(2009) 

N/A Positive 

Morelos 
(Chihuahua) 

8.5%  
(2006) 

9.4%  
(2007) 

9.6%  
(2008) 

5.8%  
(2009) 

Negative 

Bravos 
(Chihuahua) 

6.7%  
(2007) 

9.8%  
(2008) 

9.1%  
(2009) 

N/A Positive 

Primero 
(Morelos) 

28.5%  
(2007) 

21.6%  
(2008) 

25.9%  
(2009) 

N/A Negative 

Capital 
(Zacatecas) 

13.2%  
(2008) 

12.5%  
(2009) 

N/A N/A Negative 

DIAGNOSTIC DASHBOARD 

The diagnostic dashboard below summarizes and helps visualize the results of the 

tested hypotheses across the jurisdictions.  For all the districts, Hypothesis 1 (reduced N 

of pre-trial autos) was true, but Hypothesis 3 (increased % of pre-trial dismissal of 

charges) was false.  The validity of Hypothesis 2 (decreased % of pre-trial detention) and 

Hypothesis 4 (increased % acquittals) varied across districts.  The Oaxacan districts of 

Isthmus and Mixteca showed both significant decreases in pre-trial detentions and 

significant increases in acquittals, putting them the most in line with my theory about the 

effects of CPR.  The Chihuahuan district of Bravos and the Morelian district of Primero 

were mixed on these hypotheses, thus providing substantial but less consistent proof of 

my theory.  The Chihuahuan district of Morelos, the Morelian districts of Quinto and 

Sexto, and the Capital district of Zacatecas did not produce the outcomes that my theory 

would have predicted beyond a reduction in all pre-trial autos. 
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 Table 25: Diagnostic Dashboard349 

Judicial District Hypothesis 1 Hypothesis 2 Hypothesis 3 Hypothesis 4 
Isthmus (Oaxaca) Positive Positive Negative Positive 
Mixteca (Oaxaca) Positive Positive Negative Positive 
Morelos (Chihuahua) Positive Negative Negative Negative 
Bravos (Chihuahua) Positive Negative Negative Positive 
Primero (Morelos) Positive Positive Negative Negative 
Quinto & Sexto (Morelos) Positive Negative Negative Negative 
Capital (Zacatecas) Positive Negative Negative Negative 

 

                                                
349 Based upon parts B through E of this chapter. 
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Chapter 8:  Conclusion 

THE BIG QUESTION 

The big question of my diagnostic is: Do the statistical indicators of the early-

implementer jurisdictions show that Mexico’s CPR has been effective?  The ultimate 

answer is an untidy one.  Indeed, my diagnostic has revealed that that prosecutors are 

being more discriminatory about which cases to bring to court, which suggests a fairer, 

more tempered criminal justice system.  That very fact, however, complicates the 

interpretation of the remaining indicators, since prosecutorial discretion tends to suppress 

criminal cases that are either less serious or less substantiated by the evidence.  Thus, in 

about half of the districts, preventative detentions did not decline as expected, and in 

another half of the districts, acquittals did not increase as expected.  Moreover, no district 

by 2009 had demonstrated a marked decline in pre-trial dismissals.  These mixed results 

leave the overarching question of this diagnostic only partially answered and introduce 

new questions.  In this conclusion, I will attempt to connect the diagnostic’s results with 

the nature of CPR in the early-implementer states and the theory that the new criminal 

procedures better protect defendants’ rights. 

A CONTEXTUALIZED LOOK AT THE STATISTICAL INDICATORS 

The diagnostic strongly suggests—indeed, almost definitively proves—that 

prosecutorial discretion has reduced the number of cases that flow into the ordinary 

criminal justice system.  Every jurisdiction tested registered a significant decline in the 

number of pre-trial autos issued within one year after the revised CCPs came into force.  

In fact, I observed that the decline in pre-trial autos tended to accelerate in those 

jurisdictions for which I had sufficient years of data.  The best explanation for this 

consistent observation is that “alternative exits” permit public prosecutors to decline to 
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pursue criminal actions in accordance with the criteria provided by their respective codes.  

Moreover, the option of reparatory agreements for less serious offenses probably also 

siphoned off case loads before a pre-trial auto could be handed down.   

Given the declines at the overall level of pre-trial autos, it comes as no surprise 

that pre-trial autos charging the most common offenses (assault and theft) also declined 

in every jurisdiction.  However, prosecutorial discretion and reparatory agreements 

cannot explain the declines for homicide-related pre-trial autos, as the state CCPs 

mandate prosecution in this case and homicide offenses cannot be resolved through 

reparatory agreements.  So, why did this happen? 

The availability of plea bargaining (proceso abreviado) probably explains why 

homicide-related pre-trial autos declined.  In plea bargaining, the ministerio público 

requests that the judge approve the plea bargain at the same hearing that produces pre-

trial autos, and if the judge approves the deal, he immediately issues a sentence without 

issuance of a pre-trial auto.350  Thus, a plea bargain would produce a sentence but not a 

pre-trial auto. 

Deferred adjudication (suspención del proceso a prueba), on the other hand, can 

be had only after the indictment occurs but before the beginning of the trial,351 and so 

cases resolved through that procedure would have produced a pre-trial auto. 

In any case, the decline in pre-trial autos is a favorable sign.  It signifies that 

ministerios públicos are being more selective about which cases to take.  The ability to 

decline some cases, the existence of reparatory agreements, and the expediency of plea 

bargaining and deferred adjudication should combine to reduce the burden on the public 

prosecutors who can devote more attention to contested cases.  In theory, more attentive 

                                                
350 E.g., Chihuahua CCP arts. 388, 391, 392. 
351 E.g., Chihuahua CCP art. 201. 
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prosecutors will be less likely to “railroad” defendants simply because they lack to the 

time (not to mention the discretion) to consider the strength of their cases.  Indeed, the 

Oaxacan supreme court took note of the decline in “cases initiated” (asuntos iniciados) in 

the Isthmus and Mixteca regions, and interpreted that to “show that the system is 

operating as the international indicators would tell, which allows us to assure that this 

new model of justice fulfills its purpose.”352 

The results of my diagnostic should also partially calm the criticisms against the 

much maligned preventative detentions.  In the early-implementer Oaxacan regions, the 

dramatic decline in the auto de formal prisión ordering pre-trial detention is 

unmistakable.  The Primero Judicial District of Morelos also greatly increased its pre-trial 

releases.  These jurisdictions show that CPR can, at least in some areas of Mexico, reduce 

the burden of preventative detention. 

However, in the year after the Zacatecan Capital Judicial District implemented its 

new CCP, the rate of releases pending trial declined by ten percentage points.  Since the 

whole thrust of the reform is to liberalize procedures that burden defendants, what 

explains this paradox in Zacatecas? 

Bear in mind that the Capital’s criminal courts even before CPR were very liberal 

in granting releases pending trial compared to their counterparts.  Likely, prior to CPR 

implementation the Zacatecan criminal courts had already adopted the practice of 

routinely granting pre-trial release for less-serious offenses.  These offenses would 

probably constitute the same type of offenses that would be subject to the “alternative 

exits,” especially simple non-prosecution and reparatory agreements.  Thus, with the 

implementation of the new CCP, offenses for which the Capital courts in the past would 

                                                
352 Supreme Court of Oaxaca (“Informe 2009”) 21. 
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have granted pre-trial release simply ended up resolved by an “alternative exit,” and thus 

the remaining pool of cases in the ordinary system are more serious and require 

preventative detention. 

But then, why did the Chihuahuan districts show a different pattern, namely an 

initially steady rate of pre-trial release, and then a sudden drop-off in preventative 

detention in 2009?  The only explanation that I can think of is that factors exogenous to 

the judiciary altered its operation.  Possibly, the wave of public anxiety about crime in 

that state put pressure on the judiciary to “toughen up” on crime, and then the judiciary 

responded to public fears by releasing fewer potential criminals back into society.  But, 

without more evidence, this explanation is merely speculative, and for now the matter of 

Chihuahua’s 2009 “punitive shift” remains a mystery. 

Another surprise, contrary to my third hypothesis, is that the rates for pre-trial 

dismissal of charges did not increase.  Dismissals of charges are usually granted when 

there is a lack of evidence to proceed.  Defendants’ pre-trial rights, such as the right to 

counsel before giving a statement and the right to participate in pre-trial investigations, 

have been strengthened.  Yet in every jurisdiction, the rate for pre-trial dismissal of 

charges remained steady or declined by 2009.  What explains this? 

From one angle, this fact could actually be a point in favor of CPR’s efficacy.  

The establishment of the presumption of innocence, the increased burden of proof for 

guilty verdicts, the leveling of the in-trial playing field, and indemnity suits for erroneous 

prosecutions would tend to discourage prosecution of flimsy cases.  Combined with the 

principle of “opportunity,” prosecutors may head off difficult cases by never pursuing 

them in court in the first place or securing plea bargains (which, as explained, result in 

guilty sentences but not pre-trial autos).  Thus, the pre-trial judge would have fewer 

occasions in which to dismiss weak cases because they get resolved in other ways. 
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That said, while pre-trial dismissal rates declined modestly in most jurisdictions 

by 2009, they dropped precipitously in the Chihuahuan districts between 2008 and 2009.  

Again, this requires an explanation, and I refer the reader back to the reactionary 

“punitive shift” explanation that I gave for the heightened use of preventative detentions 

in 2009.  If it is the case that Chihuahuan criminal courts are changing the standards for 

pre-trial dismissal due to public pressure, that is very worrisome from a human rights 

perspective.  The standard for pre-trial release, which is that the ministerio público failed 

to bring forth sufficient evidence that the accused probably committed the crime,353 

should not depend on a barometer of public opinion. 

The acquittal rate increased significantly in about half of the jurisdictions, which 

tends to indicate that the new trial procedures favored defendants seeking acquittal over 

prosecutors seeking conviction.  On the other hand, the rate stayed level or declined in 

the others.  It is hard to reconcile these divergent outcomes, except to offer the weak 

platitude that CPR has affected different districts in different ways. 

PARTING THOUGHTS 

Despite the lack of “tidiness” in the results of the diagnostic, one thing is 

apparent: Something is happening in Mexican jurisdictions that adopt adversarial 

criminal procedures and corresponding guarantees for defendants.  The paradigm shift 

has, at a minimum, altered the pool of cases that passes from arrest to the ordinary 

criminal justice system.  Indeed, the judicial system cannot violate the rights of people 

with whom it has no contact.  What is more, cases that are resolved through more 

consensual methods, such as plea bargains, reparatory agreements, and deferred 

adjudications, are inherently less heavy-handed than court-imposed sanctions.  Thus, the 

                                                
353 E.g., Chihuahua CCP art. 281. 
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states’ revised procedural codes are on their faces much friendlier to defendants than 

before.  It stands to reason that the “noise” detected by my diagnostic reflects that 

friendliness underway. 

Of course, the aim of CPR is not to make noise, to simply change numerical 

outcomes.  The aim rather is to rebalance the criminal judicial system with new 

procedures, assumptions, and legal culture that collectively bring Mexico into compliance 

with its international obligations and general principles of fairness.  Ultimately, the real 

test of the effectiveness of reform is a case like Antonio Zuñiga’s can happen again. 
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